53GHMMOL BEGHOEPO W30S

03567 x535bodgoaols Lsbgamdol
ndogobol Lobgandfogm gbogg@dlLodgdo

09@00Ym0 P53 JG0

200020 ©9075dg

,»©5b5dogeols 0bwogoeysamydo dg@sibgol dmegano
Lbog@msdm@olem Lobberol Lods@megndo ©s dolo

2ob300m5Mgbs sbaermsedg®ogyeo s 290dobyyero Lolbenrols
Lododmenols Loliggdgdol bgasgergbom™

bgeoddemgobgeo: d9@sd G a@mogs,
Lodo@merols @wmd@m®o, 3Gmgglom@o

0 obobgenddmgsbgemo: paronl @ bo,
Lbodo@manols @mGmao, 3Gmagbmo

bodAmdo [oddmwygboanos Lodo@mneol wm@madol s3swgdoyg@o
badolbbols dmbssdmggdansw

mndogoolio 2017§.



53GHMMOL BEGHOEPO W30S

Losdbhggo
TJIO GO GOSDO ttsssssssssssssssssssssssssssssssssssssssssssssssnnns 11
‘dglogogno 15
. sbsdoygenols obpogopysgry@o dg@sibgol (3690 20
IL. Log®msdm@olem @obsdoygaols 36900 . 24
L. bLogO®sTM@olm obsTogeol aoblisggm@gdyemo mogoligdy®gds
(»b5g0boB®M ds@s>mM0®) 25
2. obpogo s y@o 3sLybolidygdemds ,,gmbogy®o §3gbolomngo®....... 27
III. obgogowygsgy@o Lolbaollsdos®magddogo 3sbygbolidygdermdols
25bg0moMgods — ,,0bEMM00sb LodoMmmnensdwg” 29
I. LogOmsdm@olm Lolbaol Lsds@manols Loggydgangdo 29
2. Lobbgrols Lodo@merol Log@msdm@olm bobosmol 3o0®ggero @O™Mgbdbomo
Lobosdo®manem 30
3. bLog®msdm@olm Lolbaol Lodo®omeols 3Gm@myo 31
3.1. 3g@Logrols bgendg i@ gegds 32
32. @os0g33090lL 3@m39bo 33
4. boyy®bdg@aol 3@mi3glo 33
4.1. 1943 {aools dmbgmgol ©ggems@sios 34
42. 1945 Geools gombombols ‘dgmsbbdgds 35
4.3. obpogoysmy@o 3sLygbolidygdbarmdols 36gbs boy®@bdg@ols
B®0dygbogool §gbgdsdo 35
44. boy@bdgdaol asbshgbo 39
5. Bmgoml 3Gmigbo 40
5.1 300@mbs @o 3m@lesdol ggms®msizos 40
52. @mgoml F@odybosgols ©oe3ndbgds 41
5.3. 0bwogoygsmmy®o 3sLybolidygogmdol 36g0s Fmzoml G@odybsgnols
Vobgdsdo 41
54. Bmgoml asbshgbo 42
6. 3mbB-boy@bdg@yol g@o3o 42
7. obogoeygsmyg®o 3sLgbolidygdbarmdols Lobggdol aobdslibgeggdgeno
bodbgdo 44




53GHMMOL BEGHOEPO W30S

8. Log@modmAolm Mobsdgamd@mdols 3oMEs3oMo Mgsdios dmemymlbol

dmgegbgdbg — g9bmEopol 3mbggbzos 44
9. boyy@bdgdgol 3006303900l Bm@IYao@mgds 45
10. boyg@bog@a0ls o Gmgoml Lodos®manols 360dgbganmds 45
11. ,,Lohydols 3gMmomo® 46
IV. obpogoygomey®o Lolbaollsds@magd®ogo 3sbygbolidygdemdol gobanglio
L T R 47
1. 0bwogogsgy@o 3sbygbolidygdbemdols ,,0969Lsbbo" —  O®gdomo
A®0dgbogrgdo 47
L1 gmgomo ogambersgool Lobbgool Lsds@maol o@mgdomo
Log@msdm@olien G@odybsgno 47
LLL ,,gmbogydo {39bs" ogymbgnsgosdo 47
1.12. obpogoygemagmo 3sbgbolidggdemds ,,gmbogygdo {dgbwolsmgol®
0930 bensgosdo 51
1.2. @9obol Lolbaols Lodo®maol wdmgdomo Lsg@msdm@oliem
B®0dygbogno 52
12.1. ,,90bogy@o §3gbws” Ggsbosdo 52
122. obpogo@yseagdo 3slgbolidygdemds ,,9mbogygdo (dgbwolsmgols™
G595bsdo 52
1.3. Lolbaools Lodos®omeols Log@msdm@olim G@odybosgngdols dgdsbobdo....... 53
14. wAmgdomo GA0dgbogrgdols Lods@menols d60dgbganmdbs 53
2. obpogoygsgy@o Lolbaollsdo@magdbdogo 3slgbolidygdenmdols
306G0yg@o doGnedlox mgds 54
2.1 @9dOmsJBoyeo Imogeo 55
22, @Omygdomo BModybogngdols dbgoglo dmwgeno 56
23. dnbodbowgdgero dImgeno 58
24. Lydlbowoydo Jmwgeno 59
2.5. L3gEosgy®o dmwgeno 61
2.6. 30d@opygmo Jo@mnedlox gy gdols 3GOMEYJHO 64
V. obpogoeygsgy@o Lolbaolblsds@meangd@ogo 3sLgbolidygdbarmdols
©5539dbgdols 39M3569b@ a0 dmgano 65
L s@Lgdyero Jpamdo@gmds Lobbgool bsds@maol Log@msdm@olm
Lobodos@manmdo 65
2. Lo@dyoEos 3mbaml ©gdmadsdoyga @gldyderogsdo 67

3. Lo@dyogos 39bGGomy®o sx3m03z0l @glidygdanossdo 68




53GHMMOL BEGHOEPO W30S

4. Logyoios bywsbdo 69

5. @mdol LGBl 0bwogowysay@o 3slybolidygdbanmdbols Lods@menols
d609gbganmds — 30939096H Y0 Lodo@maol @g3mbLEOYJGOS wmmrrnrrrrrreres 70

VL. obpogoygsgag@o 3sbybolidygdemdols LEs@y@obggeo 3b6gds (Lobbenols
Lodo@ngols bLog@msdm@olm bsbsds@mnammgdol 3mbodoy®o Lodos®msao)...... 72

1. 0bwogoygomy®do 3sLygbolidygdbermdols 3bgds  EMgdom

AO0EYDSEDGETO oo 72
2. obpogow s y@o 3sLybolidygdermdols 36g6s Lolibanols Lods@menols
Log@msdm@olien Lolsdo@manmdo 73
2.1. @m3dol LEAsGYBHOL 25-9 3YbE0 73
22. dm3dol LEs@ydob 28-9 dygbano 77
3. obpogoysy@o 3sbygbolidygdamdbols dodmgo 79
VIL sbsdogerols 0bpogo@ysgy@o dgasibgol md@®obol 3bgds @
Lobggodo 80
VIII. @wamgdomo F@odygbsgngdols 0bpogoysgydo 3slgbolidygdenmdols
omJB®obs &3
L. obpogoasma@o 3sbygbolidygdemmdols @mJ@®obols dgJdbols
>Y30 god@mos gymegogro oygymlasgools B@0dybsado 84
2. (005b5)53bO Y gdanmdols 3mb398(300 85
3. Prosecutor v. Tadic-ols sJdg 86
4. (00565)53bG Y@ gdbemmdols 30bi3983E0ol ©sxnydbgds 3M(3909bGH Y
Lodo@moado 88
4.1. (0565)53LG Y@ gdgrmdols 3sbygbolidygdammdol @odsyydbgdgano
90 9d96@ 9d0 89
4.1.1. (00565)5db@ Y gdermdol MmdogdBy®o gergdgb@gdo 90
4.1.1.1. dmbsfogrgms Lod@sgang 90
4.1.12. bog@omm aga3d0l, Jobbols sOLgdmds 91
4.1.13. d@s@gdyeols dmbsfomgmds Logomm agad5do 91
4.12. (0565)53LO Y@ gdermdols bodo go@gam@os — bygdogd@ydo
95093963 900 92
4.12.1. dJo@oms@o (mobs)odl@ e gdgmds 92
4.122. Lol gdygao (M5bs)sdlAY gdEMbs 94
4.123. 35303000@0 (005b5)sdl@ Y0 gdanmds 95
42. Bowobol 3sL9bolidygdgmds 97




53GHMMOL BEGHOEPO W30S

5. JCE = msbosdldygangdemmdols 09y 0obsdmbsfogrgmdol 3oliygbolidygdambols

GOIOTOT o

98

6. LogOmm g9a3dol 29bgdogy@o asbb@sbgs, GmamMA3 ,,300©s30600
aololigangano 0bwogomgdbg”

100

7. 35bbbgoggds (m5bs)sdldygm gdambols s Mobsdmbsfoggmdsl dm@ols... 101

7.1. Prosecutor v. Kvocka-U 15J3g ceereevcccneeerecnas

101

72. dJo@0omo©0 s 5357 Jb0m0 3oligbolidygdbanmdols @O mog@masdox gbols

300630390 3H0EgM07dgd0

102

7.3. 35bgbolidygdenmds msbsdmbsfomgmbdolbomgol — @meol godmodoibgds

SABOYYED GO IS wevvvrumrmmmmmmmmmsmsmmmsmsssssmsssssssssssssssssssssssssssssnns

74. @sbodoygangddogo LobEgdol mebols dggnsligdols 3@o@Gg®oydgdo —

3obygbolidg gdamds mdo@ligols dobsgols Fgg@mdolomgols
8. ymgogo 0ygambensgool G®odgbogols ,,dsgmegao” Lsddggdo

(00565)53L@O Y0 gdenmdols 3mbi9R300L 2odmygbgdbom

8.1. Prosecutor v. Milosevic-ols o Jdg

8.2. Prosecutor v. Krajisnik-ols bsgdg
9. (00565)0dO Y0 gd@mdol @M JBHobol Godmm dbgdols dgbwywgols

I3y mds

10. (0565)53LG Y gdemdsTo s s30Ms30M0 Jmbsfomgmdols gergdgb@o.....

11 (0565)53LG Y@ gdenmdols 3mbi3gnEool 0d3g09dgb@oios G ysbools

103

105

105
106
107

109

A®odygbogndo

ILL (0565)s3LG e gdenmdols omJ@®obols 3oMggeo dgd@s Gygsbools
B®0dygbogrol 3Mg3909b@ Y Lods®msgndo

11.2. Prosecutor v. E. and G. Ntakirutimana-Ul UogJdg

12. (00560)53LO g gdenmbdols mJB@obols sbogrobo
13. g odgods

IX. s3b@ygamgdamds  Lobbaool  Lbodo@meols  Log@msdm@olim
Lobsdo@manmdo

L. 3@ g gdeomdol (369ds @ Labggdo @mdol LEsEYE o

2. 05b553LG Y gdermdols mJ@®obs

2.1. Prosecutor v. Lubanga-ls UsJdg

22, m5b553LG Y@ goenmdols 3mbigR30s

23, m5bosdbO @ gdemdols 3obybolidygdamdols ©sdoxgydbgdgano
SSEHETOHEY

231 @obsdoyganbyg 3mbR@menols (3650

232, m5bo5dbG g gdambols do@g@osy@o gergdgb@gdo

112
112
114
119

121
121
123
123
124

125
125
126



53GHMMOL BEGHOEPO W30S

2321 0@ ob 3g@ 300L do@ol Log@omm ggadol o6 dgmsbbdgdols

>0 lgdmds 127
2322. 05bssdb@ g gdaol jom@obo®gdyamo s@OLgbomo
3OBAO0OY(F00 o 127
233. 056553 Yegdenmdols Igb@omydo gangdgb@goo 128
3. 8®530Ms30M0 SO gdbanmbols wmJB@0bs 128
3.1. Prosecutor v. Katanga and Chui-U Gogdg ... 128
3.2. Prosecutor v. Al Bashir-ols logdg....mnnnee 129
33. 5®5300©5300M0 >ILEOY gdenmdols 3Mbi9%300 131
34. 505300053000 53O Y@ gdbanmbols 3obygbolidygdamdols sdsgrdbgdgaro
90 9d96@ 9d0 132
34.1. 5@5300s3000 >dLOY@ gdamdbols do@g@osey@do gengdgb@dgdo ... 132
34.11L m®gob0bs3zosby 3mbEdmeno 133
34.12. mGpobobgdbymo s 0g@o@Joygao dogoyamgdol s3s@o@ols
>OLgdmds 133
34.13. @obsdoygaols sbd g gds, 9bObggaygmegomo d@dobgdsby
»580™ISGYD0” Mobbdmdols 39dzgmdom 134
342, 5®3300053000 sdLOY@ gdamdbols dgbBogydo gagdgb@gdo ... 134
4. 505300053000 (M5b5)sdlbO Y@ gdemdols mJB®obs 135
4.1. 505300053000 (0565)sdb@E Y gdamdols (3690 136
42. 565300053000 (M5b5)sdlO Y gdamdols 3obybolidygdamdbols
©05do9dbgdgemo gengdgb@gdo 137
5. 8@y gdamdols Igb@ogy@o gangdgb@dgdo 138
5.1. Prosecutor v. Bemba-Ul UsgJdg 138
52. 53LEOYe gdenmdolmgols 3sbybolidygoemdol wsdsegydbgdgano
d9b@om o gangdgb@gdo (obbMobgol oRsOMMgd o (36905). ., 139
53. ®mdol  LEsAYHolL 30-g dgbeool  dgbGomydo gagdgb@ols
devmbmgbs 139

54. d@oegdgmol dgabgdgmmds, @md Log@mm agadol sLE Y@ godsls

»dg0d@gds Jgegas dmdyggl” ob ,,dggaom Im3gggds” wobsdoygaols
doBgmos@myg@o gangdgbBgdol @gomobszos 143

55. d@oegdygaol Ib@owsb 03 goBmdmogo ao@mgdmgdgdols dgabgds,
O gdoz ol Lodygoengdol odenggl Lbgobmeb g@mow, 5b Lbgs 3o@ols
d99d39mb00 3Jmbegl obsTdoygby 3mbG®Mano 147

6. S>3LOY@ goermdols M JB®obols sbsgobo 148




53GHMMOL BEGHOEPO W30S

6.1. LobodoGmaml dopboo dodpobos®yg oliggbos — goyaam@obs ©s
20635900 L  35blbgsaggdymo sb®o sdLO Y gdamdol wmJBM0bsby........ 148

6.2. 05b553LOYE goenmds 150
6.3. 05b553O Y@ gogrmdol goblibgoggds JCE-olgsb 153
64. 505300053000 ST YD GEEDIAS vevererererrrirarrrnrarnrnnns 154
64.1. @ fbobolb J3ggdoby doGmbmdbols mgm@os 155
642. 5®0300©53000 5L Y gdemdols M J@®obols 369d5L;msb
003530 JE0D e 159
6.5. 5®5300530M0 SO gobenmbdols goblibgoggds JCE-0L0b . 164
6.6. 5®5300©53000 (005b65)5dLAOYE gobenMbs 164
6.6.1. 5@5300©53000 (M565)sdLA Y@ goermdols ,,loggydgegdo” WMMgdbom
B®0dygbogngbddo 165
6.6.1.1. 5@5300©530M0 (M5b5)sdbO Y goemmdols ,,Logydgen gdbo“ ymagoao
0930bgrsg00l B@odybogndo 165
6.6.1.1.1. Prosecutor v. Stakic-ols bsgdg 165
6.6.1.12. Prosecutor v. Brdanin-ols bogdg — ,,0®s300©s3060 JCE“......... 167
6.6.1.1.3. Prosecutor v. Lukic and Lukic-ols LsJdg 168
6.6.12. 5®5300©53000 (M565)sdLG Y@ goermdols ,,loggyydgengdo”
99560l G®odybogndo 168
6.6.12.1. Prosecutor v. Gacumbitsi-Us o gJdg 168
6.6.12.2. Prosecutor v. Seromba-ls LogJdg 169
6.6.12.3. Prosecutor v. Zigiranyirazo-l LsgJdg 170
6.6.2. 505300©53000 (M5b5)odbOY@ gdamdbols  @mJB®obols
d60dgbgamdbs 170

6.7. 5®5300©53000 (05b5)sdlO Y@ gdbenmdols goblibgoggds JCE-oligob........... 172
6.8. M5dwgbo® Y30 gdgao oym SILGY@ goermdols sbogro Labols

‘dgdmemgds 174
6.9. 53O Y@ goermdol JgbGoydo gergdgbBol dgbobgd 175
7. dgxodgds 176
X, 00b5dmbofogmgmds — GmEgls o oMol asdmgyggmoao
SALO Y@ gdEmds 177
L. op 92935 178
2. bgenddmgobgermds-d@dobgdols go(39ds 179
3. Fodgbygds 182
4. obdomgds 183




53GHMMOL BEGHOEPO W30S

5. dgx0dgos 184
XL 0565dmbofoemgmdol @gboyseyg@o gm®ds — Logdmem dobbom 3mJdgwo
OONAYRJOOL ©OIBASMJES s 185
XIL. 3gmoyg@ols (9@mbol) 3sbygbolidygdermds 189

1. 3gmoyg@ol 3obygbolidy gd@mdols (3690 wicccirinns 191

2. Igmog@ols 3slgbolidygamdol @emd@®obol Lobgerfmwagds 193

3. 3gmagg@ol 3obygbolidygdamds @Omgdom GM0dybogngddo 194

4. 3gmoyg@ol 3sbygbolidygdemdols Mol LEASHYAOLIY0 (36905 e, 194

4.1. 3gmoyg@ols 3sbygbolidygdemdols do@g@osgy@o gangdgb@gdo . 195
4.11 bodbgedm s Lsdmdogsdm dgmoy@gdol 3sbybolidygoermdolbomngols
aomgogolfobgdbyano Logydgengdo 195

4.1.11 bodbgo®m dgmeydo 195

4.1.12. bodbgeem dgmsygdols Loboon g3gJdosbow dmJdgwo 3o@o... 196
4.1.13. Lodmdogmsdm dgmoyg@o. 3oblbgeggds Lodbgo®m ©s Lodmogsm

d9mo9® 9ol ool 197
4.12. 989J®0obo bgenddmgsbgamdols ©s dognsygmgdols s@lgdmds
0539909050 gogeo0 dogngdols dods®m 198
4.13. 9839d@0560 3mbE@mano 199
4.14. 9989JH0obo 3mbBOME0 o ©obs oy gdb®M030 JIGOJES mvverrrrrrrrrrrrens 200

4.15. 30bgbmd®ogo  3og3dodol  sOLgdmds  obsTogels s
bgend3g0mgdby  Lomoboswm  jmb@@maol  aobybm@oge gdamdsls

do@ols 201
4.2. 3gmogdol 3obybolidggdamdbols dgb@ogy@o gagdgb@goo.... 202
42.1. 3mebol gangdgb@o 203
422. 30m@9boydo 3mebols gangdgb@o 204
4221 ©oy0930mds 204
4222. 300bols gognogdyegdols ge0gdgb@o 205
4223. Lodbgo®m dgmey@mols 3obybolidygdanmdbols Jbydydo Igb@ogydo
980 939b@0 206
423. 0bgm@dsool dgabgdamse 0pbm@domgds 206
4231 yyma®ogmds 207
4232. Lodedogsdm dgmoyg@ol 3obygbolidygdemdols ga@em 353600
d9bBoey®do gergdgb@o 208
5. 3gmog@dol dog® dgubdgegdbgero dmgom gmds 208
5.1. 30939630990 Jmgomgmds 208




53GHMMOL BEGHOEPO W30S

52. ®930glboygao dmgoggmds 209
53. Loko®m ©s gmbogdyamo bmdgdols go@o®gdols 3mgoe gmds. . 209
6. 3gmoyg@ols (Yu@mbol) 3obybolidygdamdbols sbogrobo 209
6.1. Igmoy@mols 3obybolidygoemdols ,,39305@ M0 bY9d09JB0" e 210
6.2. 9dmJdgomdol ds@g@osmy@o s dgb@ogy@o gangdgbE oo . 210
6.3. 3gmog@ol 3obybolidygdamds ©s JCE ., 211
64. dgmoyg@ols 3sbygbolidygogrmds o sdbOY@ gdemds 212
6.5. dgmoyg@ols 3obygbolidygdamds o Mobsdmbsfomgmds 213
7. Prosecutor v. Al Bashir-ols Logdg — ®o@™m3 ©ogg®©bem Lobsds®omanm
SO Y gd@mdol ©emJ@®obsls 214
8. dgxodg0s 218

XIII. @obsdoygando dmbsFomgmdols gm@dgdols 3o@gammdobsiools 360dgbganmds
Lobygeool dggno0wgdolols sdG Y gdanmds-msbsdmbsfoagmdols Loboo ... 219

1. 3@mdangdols s@ Lo 219
2. 53O goermdo-mobsdmbsfomgmdols sbyamsdgMogygmo s
30630696310 93O ™M3 a0 dmwgengdo 221
2.1 53LGOY@ 9o Mmdo-msbsdmbsfomgmdols g g®dobyeno  (5,d35(300%)
dorggoo 221
22. 33Oy 9o mds-mobodmbsfoamgmdols sbyamsdg@osyao (,,dlyd9J0%)
dorgegeeo 224
221 x398900 2590m05b9ds 226
222, @oygbdya gdgemo ©@obsdoygano 227
223, @obsToyaols dgmJdygagds 228
224. JCE ©o ©@obsdoygaol dgmJdyegds 229
23. dgoomgds 230
3. @mdol LEAsG YAl Lobygeols dggomegdols dmwgeo 231
4. OMIge Jmgeols 9bws dJogbodkml 93o@s@glicmds? 231
4.1. bodo@menosbo 3sLybolidygdermdols 3G0b030 232
42. 53O gd@mds-msbsdmbofoamgmdol ,,dMse gyammdbols 0g@s®Jos” ....235
4.3. obpogoysma@o 3sLygbolidygdbermdols be®@dol LA YIAIOS v 240
43.1. dm3dol LEsAYRedeyg >OLgdbygmo bEOYJG YOS 240
432. @mdol LAsGy@olL 25(3)-g Igbaool LHOYJE YOS 241
5. dgx0dgos 242



53GHMMOL BEGHOEPO W30S

XIV. obpogoygomyg®o  3sbygbolidygdamdbols  Log@msdm@obe  Lsds@omenols
»dMP0Q035305° s  dobo  0d3angdgb@dozos  gHmgbya  Lolbenols

Lodo®mogendo 244
1. 0bwogopgomy@o 3sbygbolidygdbamdols gomgbyeo bo®@dol 3Gmg]@o — de
lege ferenda 246
2. obpogow s y@o 3sLybolidygdemdols Log@msdm@obm Lods@merols
033g0g3gbB o300l dogomomo gOMgbya Lolbgool Lsdo@MOE@ D0 . 249

Rabggbo 252

3050 0MYM5R0S 267

10



53GHMMOL BEGHOEPO W30S

S. 4.

©of.

9 V-
ob.
3o0.

Lbg.
‘dgoc.
dg. {.

AC
ALC

BGHSt

CCL
CJICL
CJIL
CL
CLF
CLP
CLR
CPDIL

CWRIJIL

390m 3engdsbo

by B9

s g®oggdom

by 030

23090 orgdgmo
obo@go
35652M5%0
@9esJHm@0

Lbbgo

‘dgoo@gm

dggero §geomsm@oibgom

Appeals Chamber

Armee de Liberation du Congo (Army for the Liberation of
Congo)

Entscheidungen des Bundesgerichtshofes in Strafsachen
(Official Collection of Decisions of the German Federal
Court in Criminal Matters)

Control Council Law

Cambridge Journal of International and Comparative Law
Chicago Journal of International Law

Criminal Law

Criminal Law Forum

Criminal Law and Philosophy

Colorado Law Review

Committee on the Progressive Development of International
Law

Case Western Reserve Journal of International Law

11



53GHMMOL BEGHOEPO W30S

Decl.
ECCC
ECHR
Ed.
FARDC

FNI

FPLC

FRPI

GA

GC
ICC
ICJ
ICL
ICLR
ICTR
ICTY
IHCC
IHCCS
IL

ILC
IMT
IMTFE
IRRC
IST

Declaration

Extraordinary Chambers in the Courts of Cambodia
European Court of Human Rights

Editor

Forces Armees de la Republique Democratique du Congo
(Armed Forces of the Democratic Republic of the Congo)

Front des Nationalistes et Integrationnistes (Nationalist and
Integrationist Front)

Forces Patriotiques pour la Liberation dy Congo (Patriotic
Forces for the Liberation of Congo)

Force de Resistance Patriotique en Ituri (Patriotic Resistance
Force in lturi)

Goltdammer’s Archiv fiir Strafrecht (Goltdammer’s Archives
of Criminal Law)

Grand Chamber

International Criminal Court

International Criminal Justice

International Criminal Law

International Criminal Law Review
International Criminal Tribunal for Rwanda
International Criminal Tribunal for the former Yugoslavia
Iragi High Criminal Court

Iragi High Criminal Court Statute

International Lawyer

International Law Commission

International Military Tribunal

International Military Tribunal for the Far East
International Review of the Red Cross

Iragi Special Tribunal

12



53GHMMOL BEGHOEPO W30S

JCE
JEM
JICJ
KLA
LJIL
MDR

MICT
MJIL
MLC

MLR
MPEPIL
NATO
NCLR
OTP
RS
RSCSL
RSK
SCSL
SD
SDP
SDS
SLM/A
SS

STL
TC
TICLJ

Joint Criminal Enterprise

Justice and Equality Movement

Journal of International Criminal Justice
Kosovo Liberation Army

Leiden Journal of International Law

Mouvement Democratique du Rwanda (Republican
Democratic Movement)

Mechanism for International Criminal Tribunals
Michigan Journal of International Law

Movument de Liberation du Congo (Movement for the
Liberation of Congo)

Modern Law Review

Max Planck Encyclopedia of Public International Law
North Atlantic Treaty Organization

New Criminal Law Review

Office of the Prosecutor

Rome Statute

Residual Special Court for Sierra Leone

Republic of Serbian Krajina

Special Court for Sierra Leone

Sicherheitsdienst (Security Service)

Serbian Democratic Party

Srpska Demokratska Stranka (Serbian Democratic Party)
Sudanese Liberation Movement/Army
Schutzstaffeln (Protection Squadron)
Special Tribunal for Lebanon

Trial Chamber

Temple International and Comparative Law Journal


https://en.wikipedia.org/wiki/Kosovo_Liberation_Army

53GHMMOL BEGHOEPO W30S

UK
UN
UNGA
UNMIK
UNSC
UNSG
UPC
UPJIL
URF
USIP
Vol.
YIHL
YaleLJ

United Kingdom

United Nations

United Nations General Assambly

United Nations Mission in Kosovo

United Nations Security Council

United Nations Secretary-General

Union des Patriotes Congolais (Union of Congolese Patriots)
University of Pennsylvania Journal of International Law
United Resistance Front

United States Institute of Peace

Volume

Yearbook of International Humanitarian Law

The Yale Law Journal

14


https://en.wikipedia.org/wiki/United_Nations_Interim_Administration_Mission_in_Kosovo

53GHMMOL BEGHOEPO W30S

dgLogoao

Lobbaool Lads@maol  g39Jdu®o dmddgogdols gomgdy dgydengdgeros
Lobgandfogmms g@dgegomosbo gobgoms@mgds. 0o o®ol dmsegs®o 0505007
Lobgerdfoggml  bgendo  osdosbol  ybesdgbBy®o  gamgdgdols ©o
0530L98e0 9dg00L  olsiogow. bom@dsGoygmo oJBgdol 0gds@josdo Lolbenols
Lbodo@meols  gmegdlol  ,sdsgmo  @obgol”  doybgoogo, dobo  LEsGybo
doomos —  Jdgogdols  obsdoymsw  aodmibopgds  Lobbanol  Lsds@omanols
9JLggboydo  (woliggaoymo) ggdss. ogo Lxol dbmerme dol dog®
2oblobmgdyya  Jdggdsl.  Lobbenol  Lodos@mogro, @mam®a  bads@oeols
3obloggmdgdygeo  360dgbgarmdols ggo(f)f(l)o,l o296l Lolbaool  Lods@meools
do@medloyx e gdols obbm®ogagdols Loggydgan gob. ‘dglodsdolow,
bodggbosbo  Lolbgools Lodo®maol  3mao@ogs ggo  9bOybgganygmals  dobo
dmogo®o dobbgdol gbdgegdsls s bads@mengd®ogo Loggmggdol wsigsl,
@53 dbmerme gaHmgbyeo Lobbaols Lods@mnerol sdmEsbols o@ %’o(f)amoggg)a(;ls;
bodggbo dgodangds boiombogy® Logdgl aolEeglh s 0b@gAbsEombsgy@o
bobosmo doo@ml. od ®ML, L{m@o Lobbeools Lodo®menols
do@nedboyx e gdols 256bsbm@ (309 gdensw, Loko®dms 30939609800
Log@msdm@olie ,,d9J560bdol” s@Lgomds.

boba®denogo  ddgomds  dgydangdgaos  Jo@madlsx e gdols 606)3‘33.3
Lobgandfogmms ©s  bog@modm@obm  mobsdgymd@mdol  ,,bEsdogny@o”
aobgomomgds 30005300 ©5dM 0 oY, 93003980 9o, Lolbeools
Lodo®manols g@mgbyen  ©s, goblsgygm®gdya  dgdmbgggsdo, Lsg@msdm@oliem
domedbox g gdols  9839JB056 F9domdsby. Abmgemomdo  sEMose gdyends
dmgangbgdds, 39Mdme, XX Loyinbgd — m@o dbmgeom mdoms ©s dog jobgm-
>3@0g0l  Lob@ogo  g@obolbom, opgobobs, @md  Ibogme  gOmgbyeo
do@medloyx e gdols Loli@gds HLLCSHIOTIN 503351 bog@msde@olie
05b53g3mdMMmdoll  dJmogo@o  Lado@mangddogo  Loggmggdo —  Logmggeomsm
d33000065, 3900@EEIMds s PLog@mbmgds. ,,Jomlo” Js@ma Loy g gdsdo,
939 gbTomow,  30@Esd0®  aogagbsls  obgbl  Jggybols  g3mbmdogy®  ©o
bom@os@y®  dpgmds®gmdsby, @si3  dmdsgoendo  dgodangds  Log@msdm@olm
05bsdgamd@mbols dgdgmmgdols Logsboi aobogl.

0J90ob  25dmIobs@g, Log@msdm@olm  mobsdgymddmdols  0b@gmglido
dgol  gOmgbygmo  dos@mnedbox g gdols  g8gJ@osbo  Igdomds s @OMYoO
593080 9dge0  bmdgdol ao@omgds. 53l 00 bOYbggaymal Log@msdm@olm
Lbodo@meols  ©@s  Lolbaol  Lodo@merols  jmddobodgdyamo  godmygbgdom,
Lodos@menols N ) »o0JodgdduGol” = Log@msdm@olie Lolbenols
Lodo®manols — dgJdboom.

l'Hz]og). Ba@ogs, dmdwgmgds (2011), 12.

2 dgo0. KreR, ICL, gégduando: Wolfrum (ed.), MPEPIL, Vol. V (2013), 717.

* ob. Kampala Declaration RC/Decl.1 (1.6.2010), 36 go88:as, <https:/www.icc-cpi.int/iccdocs/asp_ docs/
ASP9/OR/RC-11-ENG.pdf>, [9.1.2016]; ds@medlbox e gdol gobbm@Eogamgdols sg3om gdemmdsby
ob. Schabas, Atrocities (2012), 173—198.

15


https://www.icc-cpi.int/iccdocs/asp_%20docs/%20ASP9/OR/RC-11-ENG.pdf
https://www.icc-cpi.int/iccdocs/asp_%20docs/%20ASP9/OR/RC-11-ENG.pdf

53GHMMOL BEGHOEPO W30S

Lobbgools Lodo®omgools L{m@o0 domadboyx g godols
2obdobm® 09 gdga  Log@msdm@oliem ,,d9J560bal” Limege Log@msdm@obm
Lobbaool  bods@mogno  [o@dmowygbli. 0po  mob  360dgbgermgsb  Lbgg®mls
SOy go®gol  —  Lobgandfogmms  Lolbgrols  Lsds@ogols  oyg@obrodiools
aobbm@309e0gbols cgo(f)g)g@abb,“ Lolbaools Lodos®meols LoJdg90%by
Lobgerdfogmms  9O®m0g@mmsbsddOmdammdbols ©>  gOHnogOmesbds®gdols
Logombgdls, B®SbLbs0Mbsgny@ Lolbeools LodoBmom 50 ©d
L93@oboi0mboga@  Lolbaoli  Lodo@moml’?  Lfmago gl 93060L369a0
bggOm  0aeolidgds L,GOSPOEY@O  yoy9d0m” (369850 — Log@msdm@obm
Lolbaool Lsds@masgno (International Criminal Law, Volkerstrafrecht).

Log@modm@olm  Lobbaol  Lodo®mogro XX boyggybols 3(6(*);9‘3(]@00.9
dobodyg Lodo@merols LobEgdsdo slgmo sdmyzogdgamo dods@mnygagds o6
sOlgdmdws.  dolbo  3mddangdly@o  LobEgdowsb  godmdpoboty, GOmymO3
Log@msdm@olien  bods@manols s Lolbaol  Lsds@maol  gommdgomds,
0G0 0B g@o@Y@sdo  sOlgdomoe  asblbgeggdgmo  wolizoderobgdols
»OM53038MOG @ 353doMos3” 3(*)0131)3603?)0.10 dobo dgddbol 39M0MmEOESH,
RoONM 2539000,  ogo  gdboby@gds  dobobl,  Lobbenollsds@men gd®ogo
©mbolidogdgdo aos@Bodmlb 0d sppowsl, 03 sbsdoygmgdols dodoGm, Lows
9Ogbygao  doOm@dlboxyagds  gdayg@os  aobsbm@zogemml  OmMYmo  ©s
Lomoboem  bmdgbo. OmEgbsi  Log®msdm@olbm  obsdoymmgdbg  gOmgbyeo
dodmedboxygengds Lgmgdaog®o bobosmols do@odgdgemos ob gybodms s
bogg@mbgl  ¢Jdbol  Log@msdm@olbm  ¢doddmgdols ©s  Idgomdsl,
Log@msdm@olem  Lolbaool  Lodo®mosgo  bog@msdm@olm  bado@menols
20dmYygbgdom o5@s®gdl Lolbaol Lodos@menols 0bGgdglgdl. o9y 3mbgdgd o
Lobgerdfoggm 390  o03ogl  dmbobgogmdsl  dobIFedyg®o  Log®msdm@oliem
obsdoygamgdolasb, dogomomsp, ggbm@owol, ™®dobs ©s  sEsdosby@mdols
Foboswdwgy  d0dodmygeo  obodoygagdoligsb, Godmm  aopgo0m, ,,90bogyco
{99b@oligob”, Lbog@msdm@olm 05bsdgamd@mdols BE0gdS ©s

3o gogagdo3os  aobosbm®ogmml 060903963007 ssdosbols  gR@gdsms
©5330L YbOYbggebogmago. o3 gyubdiaosl gadlsby®gds Lolbaools Lsds®menols

4 BIO0AMA0YEMbol, oBoydo s 3sboy@o 3g@bmbogy@mmbol, ©s3gol, dmbsigemgmdomo
domedloxgegdols  ©s  9bogg@lomydmdols  3M0bio3gdo. ©of. ob.  Hadogs, Lobbanol
Lodo@mago (2013), 42-54; ob. slggg: kref, Universal Jurisdiction, 4 JICJ (2006), 563-576.

® Lbgopolbgs  B0ds@mymgdon  Lolb@mollsdsGnmgd@ogo  ©sbdodgds  Log@msBm@olem
bobosmols  Logombgdbyg. dspomomsw, gJbG@opoiool, aobshgbms oplidgmgdols ©o  Ubgs
Logombgdby.

6 B®oblboszombsgy®o  boboswols obsdoyyangdo — 9.7, ,,bgandgz@d e gdomo  ©sbsdoyangdo”
(treaty crimes). dspom0ms©, B9OmA0bdo, 30dgMEsbsTsgeo, oA gyE0s, [odgos s bg.

7 03ogl  Log@msdm@olbo  05bsdgymddmdols  B9bosdgb@dy®d  goligymmdgdl, @mamMoiss
Log@msdmaolbm 3dgoomds, 390omemgmds s ¢dodamgods.

8 Log@msdmdoliem  Lolbgols Lods@omaol s@bodbyao mmbo  dodo@mnygagdol dgbobgd, dols
36gdols @o o@lby ob. KreB, ICL, 36 9d9endo: Wolfrum (ed.), MPEPIL, Vol. V (2013), 717-732, wof.
3o0. 1=14; Gaymogs, Logydgargdo (2015), 1-13.

® 99o0. Gordon, Hagenbach, jeégduado: Heller, Simpson (ed.), Hidden Histories (2013), 15.

1% 9g00. Sliedregt, Individual Responsibility (2003), 4.

16



53GHMMOL BEGHOEPO W30S

Log@msdm@olm 80&)0);@81509@‘3;@360.” Log@modm@olien  mobsdgymd®mdbols
99360l gOm-ghmo Jmsgs®o dobbol — ,dbmgaom mdol aocgdg” — dow(gge

o aLox e gdols 90699y guda gdgeos.1?

Log@msdm@olm  Lobbaools  Lbodos@manols  LobEgds  ggd  00@lgdgdls
Log@msdm@olm ©myds@ogols 206 9Tg.13 Log@msdem@olie Lobbgools
Lbodo@mogndo  Loko®ms  ©mads@ogol,  300bi3odgdol,  bmaswo  bsfoanols
97965, @mgelo ©og9@bmds Lolbmol Lsds@msogmo™. sdsby 9@ 93990l
Log@modm@olbm  Lolbaol  Lads@mmol  hsdmygomodgdols  olFm@os!®  ws
Lobbeols LsdoGmaols Log@msTm@olo Lobsds@mn@mgdols 3GodGogs!’. Lfm@go

gL J3bols  3ol, gomyggyeFomoe, aoblbgoggdyml  g@mgbyeo  Lolbaols
Lado@manolgob.

Log@msdm@olem  Lolbgools  bosds@ogols oo dboy e gdolisdo
063 g0glo  EEomo ey  YRO®M  obEEPds, @obo  Jobgboiz  IlmgaomTo
5AO0SEgoyeo  Jmgegbgdos. Lobgedfogmms Fg@o@m®ogdby goOmgbyao,
9g0bogy@o, @sbmd@Mogo s @geoyoygdo  bodbom  gogOmosbgdya  xaugols
F93090L  dodol ©sFygoyamo dgosdoswgdygemo oy bbgs Lobol  gmbgeroldo
NOMIGIOL TGy dodbpo®s Log®msdm@olie Lolberols Lodos®omenom
aomgoolfobgdbyamo  wsbsdoygangdol  howgbols  dobgbo. La@mdsgrobsiools
3900mdo”  Lobbanoli  Lods@mgol  Log@msdm@obm  do@madlsxyangdols
oL gdols >0 gdmds S (308090 JE0 0. 0bpogowols dog@ howgbogno
5bsdogeologol  Lobbgrollsdo@mengd®ogo 3obyybolidygdamdol  ©sz0lMgds
9339 390 0dbgds Ibmerme 30b3Mg@ Yo Lobgadfogml dgdgmmgdol Logsbo,
doo 9RO, Ompgbsg gl gogmgbsl  obgbl  dbmgeom  Fgbdog by,
Log@msdm@olm  mobsdgamd@mdol  ggmomE@gmdsls  ©s 3(83on60%8.18
Log@msdm@olien  mobodgamd@mdols dmsgsdo  doboboi, sbgmo  Lodysiogdol
0530056 530 gdslmsb  gOmop, @megbsg gl godeygomos,  howgboan
5b5Togegdbg  Logdmsdm@olbm  Lobbgrollsdos@mengd®ogo  @mbolidogdgdols
oM goss  0bpogosmyg@o  3slygbolidygoemdols oxydbgdol Loggydgganby.
>mbodbyemols  gomgogolfobgbom, Logdmsdm@olem  Lolbgol  Lods®meools
Lobsdo®maenmgdo, doo  deo@ol, ICC.19 0530560 (9lgdgddo 53330069096

" 9g50. Contarino, Lucent, Stopping the Killing, j6gd+xado: Bellamy, Davies, Glanville, Responsibility
to Protect (2011), 196—200.

 Ygo. Schabas, Atrocities (2012), 22.

© 9950. Fletcher, Dogmatik, 9 JICJ (2011), 179.

" 9900. 0dg9, 179-180.

> 99500. Ohlin, Co-Perpetration, j&gd+endo: Stahn (ed.), ICC (2015), 537.

16 0 @5 abs aobgamm  Log@medm@olem Lobbaols Lads@mogmds ©egdeg wof. ob. Kref,
Versailles-Nuremberg-The Hague, 40 IL (2006), 15-39; ob. sbiggg: Bassiouni, ICC, 36 9dedo: Bassiouni,
ICL, Vol. Il (2008), 117—132.

v Lolbgooli Lods@meol  Log@msdm@obm  Lobsdo@mmmgdols 3@s]@ogobmob  ©ogsg3dodgdom
sf. ob. Bellelli (ed.), ICJ (2011), | msgo (bofogno II), I msgo, III msgo (bsfogro II).

'8 9g000. Bassiouni, Philosophy and Policy, 3@g3sa@o: Bohlander (ed.), Globalization (2010), 199-204.

1 ICC-%g o @mdol bBoBad by wo§. ob. Badogs, Logydgangdo (2015), 55-80; ob. sbggy:
Bamsgs, 9dbgeogboygdo ogdolpoldios, 3Ogogmdo: ogsbody (Hgw.), w@g33godgomo—85 (2014),
40-71.

17



53GHMMOL BEGHOEPO W30S

3obygbolidy gdamdbols bbgooslbgs Lobols bmg o ROOIY@0OJdgdl,

3093909bG Yo Lodo@mom  ,,030b63090g096”  ©s  ggA®m  JmJboals @
99396056 bposb dsm.

Log@msdm@olm Lolbaol Lodos®magro, Gmam@oE s@ol ogo gL, o
0501gdgds, MMI oGS FoOmmdold@odosbo, LobEgds@dydo w©s LobEgdydo
Log@msdm@olie  @obsdoyganols  obpogoysma®o  dg@sibgol  3@Mdangds.
Log@msdm@olien  Lolbgools Lsds®mogmo ¢x30m  ©s 9gem  dngdbogro  bogds.
sdoll  dmogo®o  dobgbo  dobo  hggyegdomo  Losds@maol  gobgomsdgodss,
amdganoi bog@mbdgmgol, Gogomlb, ICTY-Lbs s ICTR-bmsb gomow, 9339 ICC-
Loz dgag0daos dogsf g@mo.

XX Logyggnboli Lab@ogo ob@Gem@ools dgdpgy, @mdgeoi Log@msdm@oliem
0565392 MMM, ‘Jgden gdologgo@s, ,LoLbaolbsds@mar gdb@ogow
oooboeobs”, XXI Loygybol @olofgoldo osxg@ogol 3mbBobgbR by, 3g®dme,
@806 do,  ymbg el ©ydm@sBona  @ybigdaroysdo, bawsbdo, (3964 @sr G0
02@040b  Gybsndaroys do, 9605 do,  @rodosdo,  jorB-@ 0goGbs s dogrodo
Lobodgan  obsdogms  howgbod, dgdds  Log@msdm@olbm  msbsdgymd®mds.
9Omgbymo  Jo@medloxyangds,  momddol  yggas  bgdmm  s@bodbyen
‘dgdmbgggedo, 9dgr @0 094™ 590> 9b0bs Lomsbo@m
Lolbaolblsdo®memgddogo bmdgdo Jggybol dogbom hogboeno ©obsdsyagdols
smbogggmew.  s@bodbymmo  ,LodysEogdo”  giEbmds  ICC-L,  Log@msdm@obm
05b53g3mdOMdols 9339 N ) 065365LGOYJBYOom, OAMYEDO
Lobbaollsds®ma gddogo mmbolidogdgdols 3oG>Mgdols, 30680 JBgdol
gbgoesi0oll  mogosh  sEogngdol  dobbom.  Lfm@go  slgmo  Lsgombgdols
aooliofgggdom oMol sygdgmo  Log@msdm@obm  Lolbaol  bods@menols
Jogeo ,,00J039]B 9", Goms b ybggemyml 3M9396G0Ymo s g3 glogyao
96J30900L  ao@emgds  Log@msdm@olm  g@odobsgnols  sebsgggmee.  dobo
@9309bos>  PbOYbggeygmxl  30g396300L.  Lim@o  Log®msdm@obe  Lolbbaool
Lodo@manols 3mgro@ogs, MIgalbsi, googme, bods@maols LYm@o ©mads@ogs
J3bol,  Log@msdm@oliem  obodoygangdols s,  dom  dm@ol,  Jowogno
0obodEgdmdols  3oMgdol  dog®  hopgbogo  obsdoyamgdols 30396300l
JOMSEIO®M0 oIy gdos.

ICC  dodmess Qe 3o 3939001 F0bsdg ol dogaeno
Log@msdm@olien msobsdgamd@mds 0dol Jmemobdos, My OmymE yoo®mdggl

030 ool bbby @og0ldgdye  s3m@i3ebgdl.  Lobbaol  Lods@menols
Log@msdm@olm Lobsdo@manmgdols 309(3909b6@ o Lodos®ogools
aoobogmobgdom, ICC Log@msdm@olem Lolberols Lodo@moml sbogn  dobss@lls
d5®90L, 9839dB0obo bmdgbol gobis@o®gdesw Jdbols 3slygbolidygoemdols sbogn
Lodygoagdgols, QTGRS @00l b aB b, Omdgeno(s, bmg oo,
Log@msdm@olien  Lobbanol  Lsds@menols  dmogs® 3009617 Foddmowagbls,

9uO® dndboenls ©s 3OmEy]@oyeml bool.

bod@mdols  Jobobos, olFm@oygeo, Igoos®gdom-Lodo@mangd®ogo  ©s
335ggol  Lbgs  dgmmegdol  aodmygbgdon  Log@msdm@obm  Lolbaool
Lbodo@mogndo  obodoygenols 0bpogoygomy®o  dg@sibgol  dmwgaols

18



53GHMMOL BEGHOEPO W30S

aodmyganggs, 9 @G> @gmAdon  gobgomo®s  0po  Sbygmsdg@ogymo  ©o
39®@dsbyemo  Lolbaool  Lasds@maol  LoliEgdgdol  bgasgamgbom.  3g@dme,
dobgds obpogoyseydo 3sbybolidygdamdol woxgydbgdol dmpgemobls @
m]d@obols  dglfogars, LAY gdbanmbols  0bLEA0AYHDY  2obLsPm®gdyao
49@0o0mgdols godobgomgdom, oy @o ,,0b6LEHYIgbHL” 049690l Log@msdm@olie
Lolbgeools Lodo®omogo »3OME9]@ol” dobowgds, OMQME bogds
RoM0MdslIBodosbo,  LobEgdsdydo s  LobEgdydo  Log@msdm@obm
5bsdogemgdols howgbsdo G500 4oy ,» B0 Yden e 0 M gd0ls”
(mastermind)  Lobbeoollbodo®mengd®ogo  ©ggbhs,  @mam®E  ©obsdsygmols
SO Y gdagbols, @mdgaoi  Fo®dmopagbl  3sbybolidygdamdols  doomsw
(principal)  gm@Edsl s  o5MS, AO®AMAGE  (1565)dmbsfoemggdols,  @mIgero
35Lgbolidygdermdol  @sds@gdomo (AcCesory) gm®dss. o3 sdmEsbgool gmbby,
‘Igbogslgodganos, ONIHING NN T Lolbeools Lodo®menols
Log@msdm@olien oA dlox e gdols 30939630900 bog@m>de@olie
»391560b30”,  Log@msdm@olm  Lobbenols Lods@menols Lobom, dolo  dg]dbols
9dnog@gl  ogol,  soldymgdol  3oMesdo®o  (direct enforcement) o
sMa3oMasdomo (indirect enforcement) d9Jsbobdgdom 3meo@Gogydo s Lodbgo@m
@oEgAgd0l LolbaollsdsGmmgd@og ©ggbol.?0

>mbodbyeno dobbols doboe{ 9300 adobgobogrsgm obsdoyganols
0bpogoaema®o  dgAocbgols s bog@msdm@olie  sbsdoygaol (3698900,
OMym@05  Jo00 YO0 gOMESIMoEgdgagds  Log@msdm@olm  Lolbgool
Lodo@menols bgg@mTo; gogosbogrobgdm 0bwogoysamy@o 3sbybolidygdbermdols
©ox3dbgdoll  dmegel (bLAOYJAYOYsE),  Log@msdm@oliem Lolbeools
Lbodo@mnenols  obGm@ool  bsfogndo,  0bwogoysey@o  3sbybolidygdbanmdbols
9d39e0gblbs  (9Jbgy@bo) wo obagl olEmEosl, 39M3sbgbdyyao  dmwgenols

homgenom;  a5dmgo33e g3m obsdoyeols  obpogoygomy®o  Ig@oibgols
OmJB®0bsl  (madsBogol),  jgosmogogsgoobomgol  mg  Gs  oy3ogdgen
60dbgdl ybs sgzdoymgomgdegli ogo, Lolbaol Lsds@meol Logdmsdm@obm
Lolbods@mnamgdols bAoA YA bY YHObMdoms ©o 309(3909b@ e
Lodo@mogmsb  3o@omgangdols  gogergdom;  3bOY@gdbanmdols  0bLG0EYE by
2oblo 3gmd gdgeo Y9@omgdols aodobgoangdom, 20855650 bgdm
0b©030© Y@ Y@0 Lolbenollsds®men gd@ogo 3obygbolidg gdamdbols
LAoAYB0bgye ©s ©obsdoymols obpogooygsery@o dg@sibgol ©wmJB®obyan
369090L, Lobbenol LodoBmeol Omgdomo (ad hoc) s Igedogdmdgoo (ICC)
Log@msdm@olm Lolbodo@megrmgdol sdbOyge gdamdols s mobsdmbsfoggmdols
(369090,  dgo@gbom-Lodo@mengd@ogo  dgmmeol  aodmygbgdom,  dgmoyg@ols
3obgbolidggdemdols  wmB@obol  homgmom;  odmereml,  dggoxsdgdm
sbsdoygeols  obpogoysy®o  dg@sibgol  LolBgdsl  Log@msdm@oliem
Lobbeool Lodo@moaTo, dolo 9goberglio 369b0L hodmysenrodgdols dobboom.

% 9950. Olasolo, Criminal Responsibility (2009), 82—109.

19



53GHMMOL BEGHOEPO W30S

I ©565359aols obpogoysag@o Ig@sibgol (3b6gds

©obsdoygeols  obpogoegsmy@o  dgasibgs,  0gogg  obpogoeysg@o
LobbeollsdsGmamgd@ogo  3obgbolidygdemmds,2l  s@ols  sui  generis  Logombo
Log@msdm@olien  Lodo@mogndo. 53l 2obsdo@mdgdl  dobo  Dobospobo s
20093560 o JBmdgdo, 39AdmE, Log@msdm@olm ©obsdoygamgdols dybgds s
Lobbaool Lodo@menols dmJdgegdol @gp0dgb@gemo basbosmo bsg@msdm@molim
Lolods@mamgdols 3mbdgdlE 0.2

9omgbya  Lobbaolblsdos@mnegd®og  LobEgdsdo  3obyboldygdanmds
©05931dbgoyos  0bEogoyPemy®d  SGobg, @53 aygwolbbdmdol  3o@ol
aolsdo®mnagdsls obsdoygendo 0b©030© Yo Y®0 3Mb6G®0dy3000,
dmbsfomgmdols ba@olbol gbododobow. 0go 3g@bmbomy@om 0403bgds.2

Log@modm@olm  Lolbaol Lods@merol mobsdgedmgg obLGodyEoydo
A®o9JBH™A0s ‘dgoden gds AOG03M”, OMy@3 BOAOMM ,»30dm lgans”
0b©0g0 Y@ Y@ S 30 9dBou® 3obybolidg gdamdsls Yodols?4,
0bpogoasma®o  dMsggyao  3sbiygboldygdamdol  3@obi030l bo%g)obaom.zs
9RO O ©0353mb3AgAMm,  Log@msdm@obm  Lobbanols  Lsds®msendo,
Omdgeoi3  m@0gbGo®gdymos  do@omsEs®  obsdoygemol  obpogoyse @
dg@o3bgobyg, 3o0b3 sOLYIMIL ao@ 33990 9430 0bpogoEyYsE Y@  dBomsb
3080(4)003?)000.26 5bodbyemob  ogog3doMgdom  ©gdosBgdo  godm{ggyemos
060300 9@0 35Lbolidy gdermdols olgmo Lobggdols >0 gdmdom,
AMAMAO03SS ©bToymgddog m@ysbobsiEosdo dmbsfoggmds s by ggomols
990905y Igmoyg@gdols  s@sLomsbowm  bganddwgsbganmdom  asdm{ggyero
3015‘31‘;0158636;@(*)?)0.27

©obsdoygeols obpogopygsmy@o dg@sibgol Losgombo (dobes Lobbenols
Lbodo@maol ,,mgdos”, Gmdgeroi3 300Es30® 3ogdo®dos Lolbaol Lods®merols
dobbgbdbmasb. dgbodsdolow, obowogopygsmy®o  3sbybolidygdemdols ©oxydbgds
Lobbeools  Lodo®mgools  go®gdg  dgydangdganos.  Lolbaol  Lsds@moa o
L{mege  obwogowos o, golbsig gooabgds 3mbidg@dyeo  ©obsdoygagddogo
Jgoga0 s gbodbgds  Lobyxgano.  dGs@mgyummds  gbos  98ydbgdmegls
5bsdogemdo  Jmbofoamgmdsl,  @olo  3Bgo3gdsE  dbmegrme  Lolbanols
Lodos@menols 9Jb 30 gboyg®o 9B gosdmboggdss. ddody Lobgzools

21

bodOmd o (3690900 L,obsToygaols  obpogoeysmygdo  dgdsibys” s L,0bpogoeemydo
Lolbgolbsds@magmogo 3sbygbolidygdmmbds” yodmoygbgds owgb@ydo 3bodgbgamdom.

2 9900. Sliedregt, Criminal Liability, 10 JICJ (2012), 1171-1172.

B Y900, Gamogs, dndwa@gds (2011), 403-504.

# ‘dgoe. Simpson, Individual Responsibility, j®gd«ando: Nollkaemper, Wilt (ed.), System Criminality
(2009), 78; Bonafe, State and Individual Responsibility (2009), 239—255.

» »6090609Ma0L  3G06303900l”  3o@ggaogg  3Mobiodo, jus cogens  LEs@ylom, 599dbgdls
0bpogogsmy@o 3slygboldygdmmdols 3bgdol. ob. bsd@mmdol III msgo, §9. obwogo@osmydo
d@om g 3obiygbolidygommdol 3G0bi3o3bg ob. badamdol XIII mogo.

?® 9900. Fletcher, Collective Guilt, 111 YaleLJ (2002), 1513-1514, 1526—1537, 1567—1572.

7 dgo0. Swart, Modes of Liability, 3@9d4endo: Cassese (ed.), Oxford Companion (2009), 89—-90; Bonafe,
State and Individual Responsibility (2009), 186—191. @sf. ob. 65d@mdols VIII s XII msggdo.

20



53GHMMOL BEGHOEPO W30S

d9BomOgdololl  FodGogo  3g®  godyzom, @md  obwogowo  Ibmeomo
9bdo@gdmes  obsTogegd®og  2ogMmosbgdsl.  ¢bws  @sdBgoagl  dobo
3Mb309H o 0bpogoysmy®o  dGsmgmmds —  @sdo  aodmobs@e  dobo
,LBoLbaollodo®magddogo  (geomo”. d@smgdbyamds  9bps omeyl, @®I
dobds gmb@G®0dyyi305d aodmofgos Lbgs 300l dog® obsToygeols hopgbs o
356 0GmEs 56 9bps a59035@0lif0bg806s 5@b06mo ©sbsToumols howghs.”®

50b0dbyeoEsb  2odmdwobodyg, Log@msdm@olm  Lolbenols Lods@msao
Lolbaol Lsdo@Gmaol LolEgdabgs ©sdmoEgdamo? @GodwgbowoE o 9bos
by gl Log@msdem@olim Lodo@mognls Lolbeools Lodo@manoligob
©05dM%7 30 oSO dmJdgogds Log@msdm@olie obsdoygemgbolongols
06030 Y@ Y®0 3obygbolidy gdambols ©o5x37dbgbols 30m3gLJo, 9L
‘dgden gdgeros. Lolbaol Lasds@maol 0b@g®ggbios mogolpsybgdydsm bogds.
Fomdmywa gbgenos, Lobbanols Losdo®maol g39@©ol sgeom, oligmn Lsgombgdby
d9domds,  Omam@oEss  ©obsdoygmo,  obsdoygmol  do@Gg®osmy®o s
d9b@oydo  gangdgb@gdo, 3sLybolidygoermdol asdmd@oibggeo ao®gdmgdgdo,
23obloggmdgdom,  syEoggdgeo  dmag®ogods,  Ygoeydglbo  syEogdamobs,
0dyg@ gdomo 930090 gL0  >YEoEgoEmds, FoBmoMogo s  LodoGma gdMogo
Ygaemds, s30gmgg, SO Y@ gdbamds s Mobsdmbsf o gmds.

Log@modm@olm  sbsdoygeol  obwogoysmy®o  dg@oibgol Jmegero
SO 04m 3obz0mo®gdyemo Log@msdm@olie Lodo@msgdo sp@gya 3g@omedo,
09963, Lolbgolbsds@mengd®ogo dgdobobdgdol godmygbgdom. gohmo dbcog,
Log@msdm@olien  bads@mangd®ogo  beo@dgdol  a08mygbgds,  3mbi®g@ g
Lodooiosdo,  dgbsdangdgano  ogm 98GO  obogogdol  dods®m, gowey
130138@8%'0(3(08?)015,30 09d3o,  3obygbolidygdanmdols  obpogoysgrobozos o
bpgdbmws. wmgol dpamdstgmdomss, Log@msdm@obm  Lolbanol Lsds®omsgno
0bpogoasma@o 3sLygbolidygdermdols s ydbgdolols Lobgmdfogml Jdgwgodsl
o0 BAmggdl  dJoeosbo 3Gm@Eglol ao®gm. 0p0, aoM3399cr  dgdmnbggzgddo,
53MbB®ME 9ol Lobgedfogml Jdgogdsl, dogomoms, my @sdpgbo 3jmbos
dol Lomdodo ImJdgogdgdols @o{ygool gaagds (Jus ad bellum) ws @odwgboe
©5033> ™ol Lods@mogno (Jus in bello), @GmImolmgolsi s@Lgdmol, obiggg,
Log@msdm@olm 39dsbo@o®yeno 15&806)0%;@0.31 5p@glool sbsdoyyanoi s@ols
sbsdoygemo, howgbogro  Lobgand(oxgml  dsomo  mobsdwgdbmdols  30@gdols
303(4).32 mdol  oboToyml, ggbm@Eols  ©s  SEsdosbydmdol  Fobss@dwogy
dodo® oy obsdoygels, ‘dglodanmo, 3Jmbwgls LobganFogmgddogo

%8 99500. Weigend, Problems of Attribution, 12 JICJ (2014), 265.

2 g0, Hu@sgs, bogndgangdo (2015), 1-2; Bonafe, State and Individual Responsibility (2009), 12-13,
168—169; Schaack, Slye, ICL Enforcement (2007), 4, 13.

** 9900. Foakes, Position of Officials (2014), 181-183.

1 9900. Sunga, Individual Responsibility (1992), 16-17.

* ob. Kampala Resolution RC/Res.6 (1.6.2010), <https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-
11-ENG.pdf>, [9.1.2016]; ob. olggy: g@gbo. dmanBigbem@ao,  3od3s@ol  3md3@mdobo, 1
bodo@marol gaydbogro (2011), 278-319; KreR, Holtzendorff, Kampala Compromise, 8 JICJ (2010),
1179-1217. wsf. ob. KreR, Barriga (ed.), Crime of Aggression (2012).

21


https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-ENG.pdf
https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-ENG.pdf

53GHMMOL BEGHOEPO W30S

(o@3moagbemmdols  gegdgh@goo.®  Fog@sd  Log@msdm@ole  Lolbaools
LodoGmemols 3ol bolidygdemdols Lydogddl 506G 0bwogowo Fo@dmowygbli3*
9L 0dob 60dbogl, M3 LogBmsdm@olm Lolbgrols Lsdos®mamo 0bwogooeysae®
Lobbgrollods@mergdbdog 3obygbolidy gdamdsls stricto sensu  5¢3%9dbgdls
Log@modm@olm bods@mogm Yo

Log@msdm@olm Lods@manols bgd0gJ@o olBHmAY S 04™
Lobgedfogm ©s Lodmog@mdmmsdm@olom m@ys60bo30gd0.3¢ 0bogogdo o@
50056,  30MES3000 2539000,  Log@msdm@obm  bads@meols  bydogd@gdo.
0bpogoaoma®  3obyboldygdbanmdbol  5839dbgol  mgommb  Lods®man gddogo
6(*)&)3;]60.37 Log@msdm@olm Lods@moano, dgmog db@og, 530m5M gdls
0bpogoygomy®o  3obygbolidygdamdbols ©gxoboiosl, o0dol  bsbysbdom, @m3
dbogrme  Lobgardfogem o6 o@ol  3sbybolidggdgero  Log@msdm@moliem
5@ gammdolomgolb®  Lobgmdfogm  s@ol  SdLHGsJHgmo  m@ysbobsios,
AmIganoi 0do@mgds 0bogowgdol dogd. oo ybrs dJmbogm  gosb®gdyao
Log@msdm@olm  Lads@meon  aomgosamolifobgdygeo  s@sdosbols  yggagdoms
5330 goengdyegds. Log@msdm@olem Lobbgool Lsdo@mognds, sesdosbols
YBEJESNS sMmgggolbomgols 0bogoysE @0 35Lgbolidy gdermdols
©sx39dbgdom,  dmsobwobs  0bpogopms  gomegdumadgdol  0©gbB0oBogS 30
Log@modm@olm bods@mom Yo

Log@modm@olm  Lobbgool  bodos@mosgnols  dog®  obogoeygsey@o
Lolberollodos®mnergd@ogo 3obygbolidy gdgomdols stricto sensu  s939dbgds
Log@msdm@olie Lsds@mogmdo bgaols o@ ¢denols bog@msdm@molie Lasds@moenls
©5dM9) 30 JEED SO 039doml Lobgandfogml 35Lgbolidy gdamdsby -
Lobgandfogml  3obyboldpgdanmds  obpogoygsgag@o  3sbybolidygdbanmdbols

3o@o geoa@o dgodm gds 6060130;@3?)(*);3315.40

o>d mgdol o@ygeog, obggg, bobyololidgmos bog@msdm@olm Lolbaools
Lodo@neols ©sdmgogdygangds og@opoygao 3060l 3sbybolidygdemdslnsb. gl

* ob. Bonafe, State and Individual Responsibility (2009), 23—31; Fletcher, Collective Guilt, 111 YaleLJ
(2002), 1514—1526.

* 9900. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 7.

» 0bpogoysma®o  3slyboldygdmmds  bog@msdmmolm  Lolbemol  Lsdo@meols obyemoliyd
0905 g@sdo  bbgowolbgs (36gd0m godmobs@gos — Individual Responsibility 6 Individual
Liability, @mdangdloi gomo 360dgbgarmds  ofgm. gudopbowmgdos 3 m@o 3bgdol dodotrm
3yigomBol (Burghardt) obogoeygsmyg®o 0bGgm3mgdsaos. opo Responsibility 36905 0ggbgals
30c0l Jdggdol 3sbybolidygdemmdsbmsb ©sgzogd00gd0m, beoeoem Liability 369300 as8mbsdsgls
d@smEgdgmols  Jdgogdsl  (Individual Responsibility), @&mdgeroi ofg93L  3sbygbolidygdenmdsls
sdegs®mo dgogaolsmgol. ob. Burghardt, Modes of Participation, j&®gd¢e do: Burchard, Triffterer,
Vogel, Future of ICC (2010), 81, bmanom 2.

* ob. sangfbody, bsg@hmsdm@ole bsds@msgno (2014), 8; Bassiouni, Introduction to ICL (2013), 59.

¥ 9950. O'Shea, Criminal Responsibility, 3@ 9d4endo: Wolfrum (ed.), MPEPIL, Vol. V (2013), 142-143.

% ‘dgo. 0dgg, 1455 oangfbody, Log@msdm@obm Lbads@masano (2014), 197.

** ob. Simbeye, Immunity (2004), 71-72.

%0 dgo. oangfbodg, Loghmsdm@olm Lodo@mogno (2014), 196; ob. obggg: @mdol bBoGaBob
25(4)-9 dgbeoo.

22



53GHMMOL BEGHOEPO W30S

935b5L3bgemo  Logdmm  Lodos@menol dogd  odbs  dgdmegdieo.  @mdsbyano
Lbodo@menols  Lob@gds, E®opogogmo, o6 omngseol{obgdos  og@ooyao
3000l Lobbanollsds®magd®og  3obyboldygdbanmdsl.  oyg®owoyao  3o@ols
3oLgbolidggdgrmds  sharmlb ool obpogoysey@  Lobbenolbsdo@men gd®og
3obygbolidygdamdobmsb. gl bo'dbogl  0dol, @®3  gOmo  dods@m g gbom,
09005 300901 30 930G gdom Lolberollsdos®mnen gdb@ogo
3obgbolidggdeomds,  dogogmomo,  xo®odol  Lobow,  dog@sd,  dgmey
dJodo@myangdom,  obggg,  gowsfyzgHomgdol  Fodwgdlsi.  doybgwogew
oM33990  dgegemdols, og@owogo  Jo®ol  3sbybolidygdermdsd  msgobo
SEA0MO 390 50333000 Log@msTm@olbm Lolbaol Lbods@maogdoH!

0bpogosma®o Lolbaollbsdo@magdbdogo 3sbygbolidygdamdol (369do,
Gmdganog >3bgwgds Lolberols Lodo@menols LogHmsdm@olie
Lolbosds@menmgdols  ©s  H®odgbsgngdols  LEsGy®dgddo, @sbog  Jggdmm
gBom @  asobgobomogm,  g@Omgbymo  Lolbgool  Losds@merowsb  os@ols
aodm@sbogno. dbmanme JCE s dgmoyg@ols 3sbybolidygdermdols wm@@obs
Fo®dmowagbls Lolbanollsdos®man gd®ogo 3obygbolidy gdeomdols {30bwos
Log@msdm@olien bobosmols R IRIOTIN IS AmIgano(s, sbg39, ‘dg0Jdbs
Log@modm@olim 393sbo@o@ygmo Lods@mnaols 30bdgdlE 0.4

Log@msdm@olie Lolbeools Lodo®mogdo 0beogo@ysmy®o
3obygbolidygdemdbols  @o30b@gds  brgds  Log@msdm@olm  ©obsdoyagdols
hogbobomgols.

bggnegooledgdd, oygdowoyemo  3Jodol  Lobbemolblsdo@mengddogo  3sbyybolidygdemdols

gom®ds, 9dgBgbfomo, m@gsbobgdym, JoOPREoYm  ©s bs®gmGoggse  obs oy gdmab
30d56mgdom asdmoygbgds. ©s§. ob. Bassiouni, Introduction to ICL (2013), 61-66.
2 99000. Werle, Jessberger, Principles of ICL (2014), 200-201, 221.

23



53GHMMOL BEGHOEPO W30S

II. b5gHMSTMAOLM PSbSTS ol (5690

5bsdogemols  hogbs  ymggemgol  bgdoldogdo  Lobmgsmgdolmgols
5@0l ©adsbslosmgdgao®  3@0d0bmggbagmo  Loduyszool goms@glgds 0fgygds
d5'dob, OmEgLsi mIbs s obsToyal dm@ol 0dergds brgo®o. XX Loysyby,
Omdgeoi  dgagodenos  dogohbomo  La9bmGoools  3g@oma”,  sdol  joGo
dogomomos

Log@msdm@olm  obsdoyganols  36gool  Log@msdm@olie  Lsds@msgno
Jdbol  obpogogdol  Lolbaollbsds@meangd@ogo  3obybolidygdemdolsmgols,
©5dMY300gd0ms, gaHmgbymo Lobbaols Lsds@merol 0bFgmggbiools 60(4)3'33.45
5dobmob,  obsdoygaols  obogoysgry@o  dgdsisbgs  —  0bpogoeys@y®o
Lobbaollsds®ma gddogo 35Lgbolidy gdemdols ©5539dbgdo, Lobbeools
Lodo@manols  06@gM396(30000  be@3ogemgds, Omamai  bgdmon  swgbodbgm,
Log@msdm@olm Losds@merol bgdol aomgomolifobgdom, gobsowsb mgommb oyo
»9339053L”  Lobbaools  Lodo@moenls  dol  dogd  goblobmg@dyemo  Jdgogdols
obysb.

0b@030© Y@ Y®0 3obygbolidy gdgomdols boggdgemgdols 050965
Log@msdm@olm  Lobbgool  Losds@mog@o  dgoodgdom  Goyganos,  goodg

‘Jowobobgandformgd®og  Lods@mangd®og  LolBgdsdo. Lobgandfogm bdodsw
dmJdgegdl, Omam® i3 3035630 obsdsymgdb@ogo m(f)g)oﬁo%o(goo,% OmEgbss
dggdengdgemos  goOmo  g@odobosgnyg@o  oJGol  goblbgoggds  dgm@olsh.
Log@msdm@molie  obsdogegdol  howgbs  bolosmgds  swsdosbms  @owo
X3980L, Log®om dobbom 2sbdbkgoemyeno 4sg@m0sbgdgdols msbsdmJdgogdom.
sbsdoygemols  obpogoysmy@o  dg@sibgol  3GOmEgLl,  Log®msdm@oliem
5bsdogemgdols MG2560bgdg@mdols, d536™3Mm0dobsgr@o 350 gdmbs
(83500MIsLGob05bmd0ls),  LolGgdydmdols s  LobEgdo@dydmdols  gods,
SOM Y0 g ls bogAm>de@oliem Lolbgools Lodo®@ogon oA gbogno

obsdoyagdols 3B 3039090 gdgd0l  @o@Bgb@ydo  bsbosmo.  3mbidgEyero
0beogools dgdbgdermdoll oy gbs  jmagd@oydo bobosmol @sbsdoygamasb,

OmIgEoE o 39madsgogm Mga0mbbyg 3O egds s dolo Jmdgogdols
SOgomo  dgBdoe  owos, slggg, 300ws3oM0 3@ 30(3goY gdgdols 8(*)3(‘03860,47
amIegdoiz Jogmomgdl dols d@sgrgyemdsl, momndol yggers dgdmbgggsdo,
Aog@os.  dspoomolomgol, [o@dmgooaobmm  FJmarmymbdo,  omgmbersgool
(b@gd@mg9boczs),  @aobeol dgdmbggzgdo, Lowsi  9oddego  swsdosbo  gobws
M53gb0dg  Egdo gobbm®Eogmgdygmo  dognsmdol  Jbbgg@3go.  sao@o
3Jmbps  FsLIGooyg®o  bobosmol  obsdoygagdl, Lowox @ ydom  0dol
sy gbs, My @s dmbes s gob gobobm®Eogms gzobmbm  Jdgogds, dognby
OOYE0 0gm.

* 9950. Tonry, Crime and Policy (2009), 4.
“ 99000. Waller, Perpetrators, 3&gdsado: Smeulers (ed.), Collective Violence and ICJ (2010), 19-21.

45
N ‘dgop. 0dgg, 8.

‘dgow. Schabas, Atrocities (2012), 22-23.
4 Log@msdmaolem  bobbarols  Lods@memol  30m@Eglby  ©of. ob.  Bodoge,  do@dmbogeo

3Mb3gMa9b300, gMgdymdo: ymd 9aros (Mg.), sEsd0sbols Ygmgdsms ©sigs (2014), 73-118.
24



53GHMMOL BEGHOEPO W30S

0y 9Omgbyeoo Lolbaools bodo@moao 0b©0300 oY@ 0
35Lgbolidg gdemdols  @oz0l@gdolsl, @mamdE  (gbo,  asdmdogdsls  0fygol
30b309H go©  obsdoygmol L@ Y gdaol  dog®  hopgbognr  Jdgogdoby,
Log@msdm@olie Lolberols Lodo®mogno, 9300390 glog, LY ogermdls
30@0@039®,  Lbeogos@y®,  930mbmdogy®d, @@ yege  gombl, oy @sd
3odmo(g00  @obsdoyaol  hogbs o  dgdgmd  5x39dbgdl  0bogooeysey@
3.51)";]1501)32)36@({)6015.48 9b 98O bsmgmo gobpgds, my powsegbgosgm ICC-ol
3000bo6G g 3G5dH0 ol

Log@msdm@olem  Lobbanols  Lodo@mendo,  3mbg@gdaeo  Jdgogdols
3850093035300 L5L, golomgomolfobgdgeros obpogowols {gmogo ©sbsdoygaols
hogbsdo, dgogaol  oamdsdo. 5Madydoby®  LolbolbEoggdo ©obsdoyaols
boddodg o gbps YgPolpgl Ibmwme  gOHmo  Jo@Gogo  3MbG®ody00m,
oM5dgw, Lbgosolbgs ao®gdmgdom, GmIgeoi s@{gdl ,,150@‘30(30015”.50 bognbo
5@ 5G0l ,,35L09A0 05GP, EsbsTo7mgdols hoghs oG @Ol ,,o5BMdo@7G0”
> oMEsygoo dJmgegbs. obsdoygels Lhswols obpogowo. @y gdagbdols
aodmygmags begds 0dol dobgogom, my Mgl 3jmbos RO®M oo gogegbs
5  do@oyBEgds  obsdoygaoli holowgbo, gob dmdgogdws bbgs 30@ols
dgdggmdon s  gob  obhgbps  YIMJdgmdsls  sbsdogeols Boggaﬁolmls.ﬂ
0bogoesma@o 3sbybolidygoanmds, 93039 gl ymgmols, ogzolmgds 0dsl,
3063 0gm gosfyzgBoergdols dmsgs®o dodmgdo oxyYRgdol, aogMmosbgdols,
M®y5b0bsiools tga({)g)g@{]?)?]o.sz sbgo doamdsl Log@msdm@olm sbsdoyganols
2obloggm@gdagemmo mogoligdydgds Jdbol.

L L59005Tm@obm ©obsBoygmols goblssgmn@dgdgmmo mogoligdygdgds
(-,,L5g0%0F™ d5BHSM0”)

Log@modm@olm  Lolbgool Losdo@mosendo, olggg, OmameiG bgdoldog®
9Omgbgelods@megd®og  LolBgdsTdo, 3slygbolidygdbermds  [o@Imodmds oG
dbo@me  35Tdob, GmEgbsi 3000 353 g00s@y@se”  Lhowol  ©obsdoyels,
oM5dg  d5dobsi, @mEglsi  Lbgs gm@dom  dmbofomgmdls  @obsdoyganols
F)O;Q(‘]BO(HO.ﬁ 2oblbgoggdom gOmgbyao Lodo®magddogo Loli@gdobogeb, Lows
053659539, AP0 3539600, 9l sGol 0bpogowo, AmIgeoi YIgogme
»UoUbangBl 2odmdg@sgl bgenls”, Log®msdm@olm Lolberol Lods@msendo oo
2S0303909e0 0 3000 5b, Omdgeo obsdoygenls sbm@ 309 9dls

* 9950. Ambos, ‘Most Responsible’, 3@gdsedo: Nollkaemper, Wilt (ed.), System Criminality (2009), 128.
*ICC-0ls 0bpogoysamyg®o  3slygbolidygdmmdbol  oxydbgdol  3GsJBogoby ob. bsT@MBols
IX=XII msggdo.

*® 9950. Ambos, Common Purpose under Article 25(3)(D), 393 do: Stahn (ed.), ICC (2015), 602.

*! 9gow. Smeulers, Hola, Culpability of Perpetrators, 3@ g3+ do: Smeulers (ed.), Collective Violence and
ICJ (2010), 177.

*2 Ygo0. Ambos, ‘Most Responsible’, 3@9d4ando: Nollkaemper, Wilt (ed.), System Criminality (2009),
127-157.

> 99000. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 323.

25



53GHMMOL BEGHOEPO W30S

5bsdoygagd@ogo ggadol m@Asbobgdom, d@dsbgbols gogdoms @ oo
©mbgbg Loowedmem mopg@mdom.>

Log@modm@olm  obodoygemgdols  hogbsdo  [odygobo gogyuds  o@ob
»odb@ Y@ gdeols 9306 dgmdo 30M0”, OMIgElsi 9BOm dgHow  doydwgol
d@oo 03 30Omob  JgooMgdom,  OMIgmoi  YdYgommo  sbm®z0gmgdls
33 gamdol,  [5d905l,  20o935309@gdol  @s  Lbg>?  LLodgemm  @mbol”
sdbsdogg 3oMo s@ol, 9.¥. L.g0mgygao dgd@dmeno”, Gmdgmmoi gdmdhoggds
9doma glo 05bodpgdmdols 3000l d@dobgosls S 9bOYbggeymyls
sbsdoygaols Lol®ya gdo 8(*)330601).56 »0305@0 MbolL” ©sdbsdogg, I@ogomo
SdbO Y@ gdeolasb dgdoas®o xayaol OML, sG®ol doyomo LGy gdgeno,
Gmdganog 0b0s®9dls NIRRT beEosgoy® oM gdmgosb. dolbs
06©0goIoma@om 5@ ofgl go@gdmgdol Igiagemols dogongegds’ Lgggaoby
b0 ©EMboli” Qogu@s Log@msdm@olm obsdoygemgddo s@ols 3md3®™dolby
Fobgeoo sy gdgano, oMo, OMdgelsi sberm 3ogdodo o3l obsTdoygeols
hodwgh  xaYRmob o 8M8300©S300 LGP gdgEmsb.  opo  Lbowols
do@melofobsswdogam  Jdgogdols  Loggmsdo  mogol (mxsbol)  @obsgoge,
amEgbsg syogo o3l dydo@sbs s 0(]“3;@32)01).58

Log@modm@olm  obsdoygegdbdo  dOs@mgdbyagdo,  3Mo]B 039 s©,
ygges d9dmbgggedo, Inddgogdgb gomsw, ghmosbo agydoms s gobb@sbgom,
5dmd@5390m bog@mm dobobo, m@ysbobsioygemo gm@don 0g4gbgdgb dogrolidog®

> 99500. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 353.

> 99000. Weigend, Problems of Attribution, 12 JICJ (2014), 254.

*® 99o0. Smeulers, Hola, Culpability of Perpetrators, j&gdsedo: Smeulers (ed.), Collective Violence and
ICJ (2010), 183—184.

> ‘dgo. 0dgg, 185-187.

i Ygo. 0y, 188, @mgme Lsg@msdm@olem [@mdolb  bEosdadel 31(1)d)-g dygbemo], olg
900gby@ Lobbanols Lods@mogdo [Logo@mggermlb Lolbenol Lsdstmaols gmegdbol 36-9 ©o
38-9 dgbargdo]l odgmgdomo  zoeydglo  sygEomgdmmbds  Foddmowygbl  3sLgbolidygdamdols
3odmddoibgger 3oMgdmgdsl. o3 mgdabyg gydoplomgdos ICTY-0l dog® asbbogogeno Prosecutor
v. Erdemovic-ol Uogdg, ®mdgandoi d@smogdygml, @Gmam®g dmlbogmo Lymdgdol s@dools
xoM0lgol, dBomoe  grgdmes  5©sdosby@mdols  Fobsomdwgy  dodotimygmo  @obsdsygemols
Bowgbs, ggMdm, 70-dpg dggos@smgdgmo dmlbogao d9lyedsbol 333 gemmds. ©sbsdoyeno
3odm{g9g@o  ogm  Iygdodom — oy ogo oMl ofymps  @obsdsgmoli  Bowgbobyg, 8ol
3oL Mm@ gdmobab. ICTY-9 >mbodbyamo  dgdods NQ! doobbos  3oliygbolidygdeomdols
3odmddoibgger aoMgdmgosw, 080l aodm, @m3 sbgol > oEbmdes Lsbsdotmeml §glogds
s oM Lobodomem  3Msd@ogom ogm  dbsBesdgomo. mydas, gl o ogm  3sems@ols
9O bygemgsbo dmbob@gos. asblbgsggdygmo sbMo g3gmgbmes Jmbads@mmmggdl — o bglgbs
(Cassese) o Ui0g9600b (Stephen), Gmdemgooi s3B3039d©bgb, ®md I33egenmdol dgdmnbgggsdo
0d9@go0m0 Y30 M gbo syEomgdmmdols 3oBgym@oygmo gsdmmoibgs oydggdgmo ogm. ob.
ICTY, Prosecutor v. Erdemovic, TC Judgment, 29.11.1996; ICTY, Prosecutor v. Erdemovic, AC Judgment,
7.10.1997; ICTY, Prosecutor v. Erdemovic, TC Judgment, 5.3.1998; ob. sbggg: KreR, Erdemovic,
30909 Po: Cassese (ed.), Oxford Companion (2009), 660—663. s@bodbymo 3GMdengds Foobos@o
ICC-3. @mdol bBoGadolb 31-g, 32-9 o 33-9 Igbegddo wgdomygdom sHol asoblobmgdygao
3obygbolidy gogrmdols 3°8m3ddo3bggero 30 gdmgdgdo, Oedggdoz aoobgogsls NG
9d3990 9000 9ds. LA PATo,  oSlggg,  saomo  oJal  womdmdogno  3slygbolidygdemdols
3odmddoibgger  bgbBSGPAHYO oM gdmgdgdlisig, Gmdmgdoi  0bBgM3Mg@ocoobomgols  s@ols
99ddbogmo. @sf. ob. Rowe, Duress, 1 YIHL (1998) 210-228.

26



53GHMMOL BEGHOEPO W30S

d90mEgdl dLbggd3arols Fobsowdwgy. 1dgBglmds 3oMgdols, @mdgngdo ICC-
ol dog® Lobbanollsdo®mengd®og 3obygbolidygogrmdsTdo s@osb dogdyemo, >@
00056 obsdogaol  oBoydo SO Y gdegdo  (obsdoyedo  gobogy®o
dobofoagmdol  aopgdom) o  9dgRgl  Lodo@mengddog  LobEgdsdo  oliobo,
‘dgboden gdgenos, 35Lgbolidy gdgero 0436496, OTRPYUIOTE! absdoyganols
0565dmbsfogg60.%

Log@msdm@oliem  Lobbaol  Lsds®omaon  3@odobsgnobgdbyao  Jdgogds
303 9b0Mo©” obsdoygenls Fomdmoa9bls 9Omgbyeo Lolbaools
LodoGmmomsi3  Yglododobow,  @mdol  bHoGadobs ©>  3G53909bG 0
Lados@menom oA gbog 5bsdoygendo dembsFoagmbdologols
3omgoe0l{obgdbyamo go@mem o0bwogoysmy@o 3obygbolidygdamdbols gm@dgdo,
Fgboda gdgmos, 9odmygbgdamo 0dbgl  gBmgbne  Lolbmol  bods@mne o0t
0y 535 dmomnbmgl Jo@medlbox g gdol 0b@gdgligdo.

Log@msdm@olm Lobbaol Lsdo@meol sbsTdoygagdo, Gmameoz sGob
3960300,  5©s305byg@Mmdol  Foboowdwgy  dods@mnymo  sbsdoyemo,  ®dol
5bsdogemo, ogdglos, GgO®MA0DbIo,  5sdosbom  god@mds,  bo® M@0 a0
sbsdogemgdo s Lbgs, mogobo  13g3E0gos90mdon  gsdmo®dbggosh.  dsmo
howgbs, 3Mo]Bogyms®, 0bogogsm s dgdengdgmos s, 9dgdglfoemsc,
505d0sbms OX29Rgo0b dog® 3Mblmaoodgdygeo dogrolibdggom
bo®Gogegds. >0bodbyano 5bsdoygen gdosb Log@msdm@olie
A®odygbogrgbols s ICC-0l oyg@dolpodios Jbmegmo monb ©sbsdoyabyg (9.§.
core  crimes): 396m@E0by,  SEsdosby®mdols Jobsomdwgy dodo® oy
5bsdoygen by, ™ol obsdoygals o sa@Mglosby bm@dEogmegds. gl s@ol
sbsdogems ol [dg, Gmdgmoi o osMFYISL 5ygbgol  Log@msdmmoliem
05b5392mdMMbsl, dbmgeoml ddgomdsl, 9dodOMYdsl, 3900 EEamdsls s,

939@gbJ oo, slmEodgds ,,gmbogydo §dgbwols” Lobga{mogdslmsb.

2. obpogopgomy®o 3s5bgbolidygdmmds ,,9mbogy®do §dgbpolongols”

Lbog@msdm@olm Lobbenols bodo@moado bog@msdm@olie
05bsdgamd@mbols  3mao@ogol  bgaogmgbom  asdmoygbgds  Bg@dobo  —
,»0bogoEgsmy@o  3sLygbolidygdamds  gmbogycdo  [dgbolomgols”  (individual
responsibility for ethnic cleansing), ®mdgaroi sdLEOSJBYm0 (36gdos.

Gg®dobo ,,gmbogydo (dgbes”, wwggsbwgero dbodgbgermdom, 3oMggansw
XX bo9gnbgdo, 39@dme, II dbmgemomn mdol ©AmML as3moygbgl. 2o dobdmdmo

Jra96930L  sanosblbds  (AXis  Power), @megbsg  dmobpobs  omgmbansgools
M3935305 5 oobs(gg@ds  Jggysbs  gg@mdsboolbs s  odoarool  aogewgbols

> 99o0. Schabas, RS Commentary (2010), 422.
*® 9950. Burghardt, Modes of Participation, j&gdsendo: Burchard, Triffterer, Vogel, Future of ICC (2010),
87-88.

61 ‘dgo. 0]y
27



53GHMMOL BEGHOEPO W30S

byg@mgdow, Zﬁm(ﬁ(yo@oo& boobB YO0 gg@dsbool yo3e0gbols J3g9d dmsios. o3
390omedo  bo@gs@oyge-bszobyg®o  dmd®omdbols, abBsdsl  (Ustasha),
0boosBogom,  obBg  doggarobol  (Ante  Pavelic)  aopg@mdom,  wsofym
bordgoGool Bgdodm@osby dabmgdgdo Lensgo-g@dgdol ,,9mbogyg®o (dgbos”,
@535 ddLIGSOY@o  boboosmo  doowm.  Lfmege  @osbogamgm  dmbboolk
0dAMobgmds  dds@mggends, goddmG  gadodds (Victor Gutisch) gsdmoygbs
300ggeoe I Jbmgaom  mdol amb  Fg@dobo — ,gmbogydo  §dgbws”,
AbBGodsb oy osbenmgbon 1 500 000 Lg@dols ,,gmbogydo  [dgbools”
5@bo603bogow, Lboowsbsi 500 000-dpg 30G0 0bs dm e o.63

Gg®dobo — »J0bogyg®o (d9bws” 3 9eollbdmdls 3Mb3M 9@ Y
A9O0dm@0sby  Igbmg®gdo  gmbogydo  xanol  ©ggbol  Lbgowslbgspgomo

3@0@ 040l 2o@oMgbom, gOMPJOH™Mgsbo gonbogy®o agma@sgogeo Logdiob
39J360L J0bb0m.%* 0g0 bBoGow 3odmoygbgdmws Log@msdm@olm dgoools dogé
90-056 feogddo  ymgoao ogambersgool  Bg®oGmeosby  howgbogen

ggoﬁhﬁ?oﬁgggm . selo(g@oe,  @ol  Fgdpga, 9439 ©933300Ms  25g@mls
2JJB04e5doE-

»J0bogg®o (39bwol” 3mb@dgJbBo o dgdmogs@myegds dbmerme gOmo,
b MmM0 obsToy@om. 00 5OG 0gdooyge Bg®dobls Fomdmopagbli s s®3
{dobws 5dM9) 30 b e 565 Toeanls.00 0530530030 >© ®9c®3dobo,
939BgLJomow,  aodmoygbgdmes  agbm@owoll  obsdoygmmsb  3ogdod o,
39bm@Gools 996950056 2)08(“)85‘9060(4)(‘],67 beogom ‘d9d© gy do Lbgo
©5bs oy gdmsb 80806)003?)0'30(3.68 ‘dglododolow, 0b6©030© oY@
3obygbolidygdamdsl  ,,gmbogydo  §dgbobomgol” Lolbaol Lods®medo o6
aoohbos bybi@o 06&3&)3&)36060\5.69

bg3mombodbyemols yomgommolifobgdom, Jbmame ,,9mbogy®o {dgbools”
sOLgomds  o®  bodboglh  obsdoyyamol, Jg@dmE, 2gbmEowol  ©sbsdoymols
hogbsls, 0y NGO 03390900 3063609390 ©obsdogaolomgols
©535basllosmgdgaro Lbgs 0bpogo@asma@o 36 9dmgds.”0

0b©0300Y>@Y®0 3obygbolidy gdemdols 3M0bzo30ls 20dmYggbgdols
Log@msdm@olm  ©obsdoygegdols dododm oo bbol obBm@os ofgl, @o
aobboanyganos dgdpamd msgdo.

6 egol dpamds®gmdom bo@gsdos s 3mbbos-390 ;098 0306s.

® ob. Scharf, Balkan Justice (1997), 23-24.

* ob. Geiss, Ethnic Cleansing, jgdsedo: Wolfrum (ed.), MPEPIL, Vol. 111 (2013), 681.

% ob. 0J39-

% 99o0. Werle, Jessberger, Principles of ICL (2014), 308-309.

6 »J0b0 3700 {39bwols” Jobss@ o sbaom 3°8do@dos 396m@Eools obsdoyaols
3oLgbolida gdba@mdols sdoxgydbgdgm aoMgdmgdgdmsb.

* ob. Geiss, Ethnic Cleansing, j6gd«ando: Wolfrum (ed.), MPEPIL, Vol. I11 (2013), 682, 689—691.

*® wof. ob. Scharf, Balkan Justice (1997), 21-36.

% 9900. Werle, Jessberger, Principles of ICL (2014), 308-309.

28



53GHMMOL BEGHOEPO W30S

III. 0bogoysem@o LolbaoblsdsGme gd@ogo
35b7bolidpa gdemdols 356g0ms@gds — ,,0LEMA00Esb LodsHMNE >3y

0bpogogomag@o  3obyboldygdbenmdol  m@Gobolbs  ©s  bm®Igodols
hodmygomodgds  Loygybggdol  aobdogemdsdo  dodpobo®gmdws.  dg3bogmgdo
Log@msdm@oliem  Lobbgools  Lads@mgnols  ¢dggengbo  Tyodml o gbols
Jbmgaom obEm@ool bbgsslbgs dmbsiggmby ommdebgh, Log@msdmmolim
5bsdogemgdols 93600 olBmOoYeo 353 goolbs dmdogdoms >
Lodo®mangd®ogo  3o@sagangdols gogagdom. o3 dbMog, >mlsbodbsgos o
3G0BGsbgmdo  Imwgslg ag@dsbgano  oy@obBol, ggm@g  deo@i963908900b
(Georg Schwarzenberger) 3o®mgbgos, GmIgeobsi oo  (gemoemo  dogdogols
Log@modm@olm Lolbgool Lsdos@manols aobgoms®gdsdo. olbGm@ools sbsgnobols
20099y Ygudagdganos status quo-l  gggoligds.”l Log@modm@olm  Lolbaols
Lodo@mogds Josogsodog oo 3bs gobgam.

L Lsghmsdm@obe Lolbol bsds@mmols bsgzdgem gdo

Log@msdm@olm Lolbgol Lods®merol, dgbsdsdoba, obpogooeygseny@do
3015‘31‘;01536{]6;@(')?)015,72 2obg0moMgds s 3ogdoMgdygmos Mol Losds@menols
obAM@osbomsb. x90 Jowgg dggeo  dgAdgbo  Gogmbmgmbo  Jlgbergmbdo
(Xenophon) dg. §. V boyggybgdo Tgows L3s@@sbgmo dgmoyg@ol dogd smgbgeno
35030 gool  aobodo@mengdol  RodBby  bodgmdbgmol ol Lods@menols
Lbgoalibgs @od@gggol godm. d0bsbBool 033g@s@dmmo dogmosombo (Maurice)
VI boygbgdo oJ3g9bgdws mdols Fglgdl, @mdemgdoi dgoeges og30doaggdls
s Lolyxgagdl wopagboano Fgligdols 590(4)5333301)000301).73

0b©0300 o Y®0 3obybolidy gdamdbols Logyeydgen godo ‘dgobodbgods
obgerolboli 3989 @obsde 1o (Richard Il) dogd 1386 (geol  aodmigdye
dMdobgoyamgdsdoi, Gmdgeoi  IFMgoolbs s boggoogdobyxogo  306gdols
034@m0lL §9ligol swggbes. J9Bdmw, 00 3oblsbwg@sgos Jomgdol §odgdols
QoM gdls, Sgddogyemo oym Labangdols ©ofgs, ggergbogdols Fodoan(gs o
bbg. dbgoglbo dJmobmgbgdo oyem bogdyeo  @ba@gmol 3obmbms 3@ 9d9ado
1526 (gaols, 033g@o@mc  doJbodogrost -0l (Maximilian Il) 3dogd 1570 §ganls
2odm 3996909 (gbgddo ©o 3989 aabbog I  swmeninbol (Gustavus 1l
Adolphus) dog® 1621 {geoli dowgdyge  5JBgodo. dol  dogd  godmgdyeo
Lodbgo®mem  ©g30gBol  dg-100  IgbanTdo  gFg@s, @®mI  Fodsbos o@  9gbos

' 99500. Cryer, Prosecuting (2005), 17-18.

7 Log@msdm@olie Lobbaols Lsdo@meols Ggageomgdol gdmogigh Lyg@mlb obpogogsmeyg®o
3olgbolidagdenmds  Foddmoygbl, @obsi dmfadmdl bgdmm  aobbogygemo  obpogogsgy®o
3olgbolidagdemdols s Log@msdm@olim ©sbsdoyeol (369ds. ob. bod@mdol 1 wo I moggdo.
” ob. Cryer, Prosecuting (2005), 12—17.

29



53GHMMOL BEGHOEPO W30S

2obbm®0gmgdygmoygm  Lalygmogdm s bobpsbdymo goi3900L, Joengdols o,
sbggg, 0393900l odo@dm.”

mdol  (oddmgbdol, 3ocdggen  gHo3by  woyVgdgmo o  dgdwgado
s g@oamo, »35bmbgdols” oM®gggolomgols 0b©0g0oYS@@Y®0
3obygbolidygdamdbols ©oydbgds YBOM s YBROM 0bFJObSE0MbsE0bYdFe0
90 9dgb@gdols 2sdmygbgdom bogdmes.

2. Lolbaol LsdsBNEol Lyg@msTm@ole bsbosmol 30Gggeo EAMgdomo
Lobsds®mee

0b©030@ Yo Y®0 3obygbolidy gdgomdols obGm@ools boggydgemgdols
sy 9bolsl, gy@sebowgdos 1474 (ganls aods@mymo J0B9@G Rmb Fo89685b0k
(Peter von Hagenbach) 30m@iglo, @mdgemoi 28 dmlsds@meobopsh dgdoas®ds
ad hoc 3@0d9bomdo> oslodo@mans.”

Joggbdobo  3mdgmboool  (Burgundy)  Joens]  d@msobobol  (Breisach)
ddo@mggeno  ogm, by 150057)(7,76 Amdenols  Jmpgsfgmds  Lobab@ogol,
AgOm@olbs  ©s  Go@sbools ®ggodom oyem @Ebmdbogro. dygmganmds, [odgods,
aoolobogdols  ggobmbm  sFglgds o 3g®dm  Logym@dgdol  g35bmbm
hodm@mdggs  ,.bhggnegodog  JIggdsl  [omdmowagbes”,  Goi3  dgbmdgamo
Age0dm@00l  Inbobmgmdobyz oG mEgdmes. Aol Ygdogy, oG ©ods
30003058, 3gbGGools ©s  bog@sbggmolb dmbs{oggmbom, dmenem  dmymm
308 9bool 3g03maol do@oynnagdsl, ozbG@0ol gH(339OEMATS ©WS5EYZ93S
Fo39665b0 s aols dolo golods®mmgdols d3@dsbgds.”

Jo8gb65bl dGoo ggdmes d33em ganmdsdo, 2o93sG0dgdsls s Lbgs
©565TF59@ P07 3ob, GeamAGE LobodsGmmem 3Gmigldy s0obodbs, 9gbdsgd
aomgeos  ssdosbols s @gmol  3obmbgdo.  Foggbdsbo  s@  Lzbmdws
Lobodo@mnaml oyg@obrodiEost s 9gds@emgl dbsyxymow doohbgges dbmeme
3@ bwools 335)600615.79

" ob. Greppi, Individual Criminal Responsibility, 835 IRRC (1999), <https://www.icrc.org/eng/resources/
documents/misc/57jg2x.htm>, [9.2.2016], @mdgemoi  dmgerg  obm@ogmo  gdlgy@lol O™l
Yoongols 39m6g 356939609039 0b b53dmadls — Schwarzenberger, International Law, Vol. 11 (1968),
15.

”® ob. Gordon, Hagenbach, 3Mgd9endo: Heller, Simpson (ed.), Hidden Histories (2013), 13-18. (sf. ob.
Schwarzenberger, Forerunner of Nuremberg (1946).

7859 056530gdmdobg 080 ob0dbs 3y@g Wbwool 3gB3myds, Fomar b Jodsc;ds (Charles the Bold),
33 gdobmgol ,,dG0lboby ho@@bols” Labgaom 3bmdoends.

" ob. Cryer, Prosecuting (2005), 17-18; ob. slggg: Greppi, Individual Criminal Responsibility, 835 IRRC
(1999), <https://www.icrc.org/eng/resources/ documents/misc/57jg2x.htm>, [9.2.2016].

8 9sm Yo@ol, mxsboll ghmogdno do@hgbogo sMoy9@Mdsbgmo oJodsggdyegdol dmygemols
5®dobgool ao(3935do, AMIgams doymasbgi 0ygbgb Jomgdo o dogdggdo.

7 ob. Greppi, Individual Criminal Responsibility, 835 IRRC (1999), <https://www.icrc.org/eng/
resources/documents/misc/57jg2x.htm>, [9.2.2016]; ob. slggg: Cryer, Prosecuting (2005), 17-21.

30


https://www.icrc.org/eng/resources/%20documents/misc/57jq2x.htm
https://www.icrc.org/eng/resources/%20documents/misc/57jq2x.htm
https://www.icrc.org/eng/resources/%20documents/misc/57jq2x.htm
https://www.icrc.org/eng/resources/%20documents/misc/57jq2x.htm
https://www.icrc.org/eng/%20resources/documents/misc/57jq2x.htm
https://www.icrc.org/eng/%20resources/documents/misc/57jq2x.htm
https://www.icrc.org/eng/%20resources/documents/misc/57jq2x.htm

53GHMMOL BEGHOEPO W30S

A®0dgbognds  Joggbdsbo  (3bm  ©sdbsToggo  0d  @sbsdoygangdolsmgols,
Amdgams 3093963053 ol goagdymgdsl Fo®Imoagbos. 300306 o6
040  3bmdo@o, xoMobio3gdo sdbmey@ s 094gbgb ™y s@s  goengdbymno
sdm@hogrgdmebgb  ®mogosbm  Jgmey@l, mydazs, dsb Iggderm  G93@gboyano
23o0gdnl  sm3ggms  mogolo do@oyggagdols godmygbgdom. 0o  Agea@ogso
9990900 3M0dobmy by as®gdmbl. Fo896856L Gs0bpols Bodymo hodmg@mgs
s>  boggooamoon  soboyxs  do@Tamols  b@dobgdom:  ,bgds  @o@mgm

domadboyx e gdsls, ogpb(ﬁ‘ag@ggab”.so

Log@msdm@olem  Lobbanols  Lodo@maolbmgol  Lsds®maol  olGm@ools
>mbodbyemo  Imbsiggmo  @sdwgbodg  aoMgdmgdol  aodem  oym  LsobGgdglio.

396 dm:

- doggbdobol  3GmEgbo  swos@gdbymos  mdol  sbsdoyagdols
Log@msdm@olm bobosmols 3odggan 3Om3gLow;

—  3mbsdodmanggdo  [oddmowygbobgb  Lbgoswolbgs  dmgogdody
©5dMY30gdge  Jomsdls s @gyombl, Gmdmgdboi 9339 SO 0ym
bognm @mdol 0339600l bofogno;

— sdm@mb,  Joggbdsbo  obpogo s y@o© 2oLodsMmna s
505d0569MMd0ls  Fobooswdgy  dodo@mymo  obsTdoygeol  Jbpsglo
sbsdoygemolomgols  —  dobo  d@ogEgdgdo  dmo@isgos ol

QOBO(HOVUQBOG.&

3. LogBmsImeobem Lolbeol LsdsGHmemol 3Gmanmyo

®mdols 5bs>doyegddo 0bpogogdols J9ggdols 06360d0bo® gdsls
350339900 3gM0meo sbio®ws. mdol Lsds@merol 3oMggaero O Y@ymygogo
300053035305 Lbog@msdm@olem bgendgidgmgdols godaagd@do dosgolb 1899 s
1907 Qaogdol  3mbggbzogddo dmbps. g@mo dbGog, oo dmoasgos ®dol
Fgbgdobs ©d hgg e gdgdols oM®gggobomgols 0b@0g0 Y@ Y®H0
3obgbolidggdemdols  bodbgdl,  mydEs,  dgmdg  Ib@og,  aoblabrgdsgws
3o 9d9a 9d9dls Lobgerd{ogmgdolomgols. ‘dglodsdolow, 3063093900
0beogowgdols 3obygbolidy gdgomds, 300053000 Faboom, NG 04™

6000305@01)%"0686"35@0.82

Lobberols Lodo@maol Log®msdm@obem Lobsdo@menml dgddbsby .00
Loygdo®mo”  XIX  boyggybol  dmenmesh  ofggds.  Lobbgool  Lsds@menols
Log@modm@olm  Lobodo®menml  dgJdbol opgs 3o®gges©  [fomgaro  xg@0b
bog@ms dm@molber — j030696506  3G9bowgb®ds,  gabBog  dmobogmds  (Gustave
Moynier) ssygbs, bogg@ebagor-gg@dsbools mdols waml (1870-1871), g9bg500b 1864
Feool 22 5p30L@mL  3mbggbiool  wsddmgggo  30@gdols  (m@ogg  dbs@oly)

80
ob. 0ggg.
# ob. Gordon, Hagenbach, 36 g3 @o: Heller, Simpson (ed.), Hidden Histories (2013), 13-18.

# ob. Schabas, Introduction to ICC (2011), 2.

31



53GHMMOL BEGHOEPO W30S

2olodo@m@gdols Jobbom.B 03 gAo3by odol aobbm@0gegds 9@ dmbg@boo.
dJoygbgpsgo  sdols, olEmeAool gl dmbsiggmo  Log@msdm@obm  Lobbanols
Lbodo@mngolbngol  s@bgdomo  dbodgbganmdoliss,  0dol  bobyobdom, @™I
Lobodotmememl 9960l 060G0sGMG0 0gm >5@sLsdmog@mdm m@gsbobsosd

Lobbgool Lodo@merol Log@msdm@olm do@madboyx g gdols ggmenyzos
XX boygygbowsb  ofygds. o3 dbGog, Joogol  3mbggbiogdols  dgdwga,
db0dgbganmgobos  g9@boarol  bgandgadgagds s @rsogiogol  3Gmiglo,
OMdggdlogs Log@msdm@oliem Lobbeools Lbado@manols 3OME M5
3(*)0131)3603636,85 OOymO3  bog@mbdgagobs s Bmgomlb  3OmEgbol  Fobodyg
9Bo3b.

3.1. gg@bogmols bgan gz e gds

I dbogmmom mdol  sbdyemgdol dgdwgy, 1919 Faool 28  oganolls
domgdyao g9@bogrol bgandg3G 90 gos 53w gbody dbdog NG
db0dgbganmgebo 0bpogopysamy®o 3sbybolidygoemdbols mgdaby. gg9@dme, dobo
VII m030,86 Omdgmoi  gbgomes 1T Jbmgemom mdol  3g@omeTdo ™ol
Lbodo@manols @od@gggolbomgols obpogoysery@o 3obybolidygdamdbols Lsgzombl.

gomo  Ib@og,  ggobogrol  bge g3 gmgds,  L3ggoseydo ad  hoc
A®0dgbogrols  dgdbom, omgogolifobgdws 3mbiMgd o 300, g9@dsboolks
033905@mA 0L, goarigend H-ols (Wilhelm I1) ©obiyxsl L,bosg@msdm@olem dm@seols
Foboswdwgy d0ds@mygmo 9bgbogbo obsdsymgdobomgols”. G®odybsano ¥bos
©53033@ 9@ gdgmoym  sddol, oo S@Hodsbgomol, bog@msbagmob, odogroobs
> 0530600 Ilodo@menggdobogob s gbgaddwgebgas ,Log@msdm@olim

3o@o@ogol ydomanglo 3(*)@)03000”.87 9L, gsgme, dJob 3m@o@ogg® bobosmby

3909395090058

dgmég  dbMog, ggobogrol  bgandgi@agegds  dmgogdodyg  dogogdols
Fo®dmdowa9bangdls, g9@dsbool 5b oo FgO0BM@0s5bg, sdamgges b3gEoseydo
Lodbgodm GO0dgboggdol dgJdbols yg@gdsl, @mImgdoi yosbsds@mne gdos
3ol 3obmbgdols o hggnagdgdol @oM®gggodo dMsawgdyyan 63(’)8063@361}.89

Lodmgrmme, goesgard IEL, @mdgemoi dmensbosdo ao0d3s, dogbodks
30303900 ©g3bogols LEs@ylbo s dmygsgdomyg dosangdl go®o gmdgom dob
9JLAOooosby.  @o3  dggbgds  Lbgs  300golL,  domo  pobodos@meangdols

# ob. Satzger, International and European CL (2012), 185—186.
84
‘dgo. 0dsg, 186.
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5mbodbyero  Igbano, GmameG3 gbgosgm, bogy@mbdgmgolbs s G 0mb
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dembsfoagmdbols Qm®Igdols 30630 9B 00, AomS(3 aoblbgogogds,
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3095Gm@o ©sbsToymols @AM Lbgs dbGog, boymbB@Emane boddel NeIO
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2oblbgoggdym, bmgoEoy® doboss@ll o 23mog5bmdl.

0bpogoaomado  3sLybolidygdermdols 5mbodbyemo  gBs30 oo
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Lobosdo®menm 30m3gLgdds opggobobs, G®A ,,60y@dbdgdao ogm 3GmiEglbo ©o
>G> 930bmEo” M 0a0 0gm  m@0gbBoGgdymo oGs Fbmmme  3mbiGgd gm0
3009b0L @slixoby, sMsdge bogyydganosbo 3693909630l dgJdbsby.

9900, 0dgg, 113-119.

2 ob. Ambos, From Nuremberg to The Hague, 3¢9d4ando: McDonald, Swaak-Goldman, ICL (2000), 13.
1 9q00. Taylor, Final Report under CCL N.10 (1949), 107, <http://www.loc.gov/rr/frd/Military_Law/
pdf/NT_final-report.pdf>, [9.2.2016].
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©obsPoygagd®og  m@AsbobsEosdo  dmbsfoamgmdols  (membership in a criminal
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Log@mm  bodbgboll  doygbgosgow, ULsdoggh  Lbgowsolbgoggo®ow  094gbgdwbgb
306309890 Loko®mgdol dobgogom. ©sbsdsygaol dgmdygagdols mJB®obs
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b9bgd0l 3mEbs s bgdogmaamdomo sJ@oydo dmbsfoggmds m@ysbobsiools
5bs>dogemgd®og (]8353360%10.145 35Lgbolidy gdermdols >d }mAdols

3odmlaygbgdmow obsdoygemdo dJmbsfomggdo ybos 0ygbgb gogdmosbgdyemo
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8. LoghmsBm@ole ms65dgamd@mdol 3odEs30@0 @gsiies dnmmimbol
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3odmoganobs  sbogno  Log@msdm@olm  @obsdoyyamo  —  ag9bmiowo, 9.
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' ob. Ambos, From Nuremberg to The Hague, 3@ 9d¢ando: McDonald, Swaak-Goldman, ICL (2000), 13.
1 ob. Schabas, Genocide (2008), 11; ob. slggg: KreR, Genocide, jégduado: Stahn (ed.), ICC (2015),
669—-704.

W 9go00. Gillespie, History of the Laws, Vol. 11 (2011), 182.
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Mg3mIgboioom, 1947 Faool 21 bmgddgadl  dgoddbs  bog@oms dedolbe

bods@ogrol  yedobos  (ILC), @mdgeolo 9339 40b309HYo©  0oggoems
boy@mb3yma0L 360b(303950L dmggoqgodo(goo.mg

1950 Fgeols ILC-3 @oogydbs boy@mbdgmgol T 3®0bz030. gyu®owlomgdos,
amd 3003903y 3G0b3odo  gbgds  0bwogoyseny@o  3sblybolidygdbanmdbols
(369050L:

,»,b9d0Ldog@o 3o@o, 30b(3 hoogbls J9gwgdsls, Gmdgenog

Log@msdm@olie Lods@merom Fo@mdmowygbls @obsdoyganls, sdobmgol
> 150
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53000 Log®msdm@oliem  Lolbgools  Lods@mognds  yggans  gombgsl,
3O gdBog®  dGommsb s3gegdodgdom, golizs 3sbygbo — 3slygbolidygoenmds
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10. 6og@bdgHaols o Gmgoml Lodo@neols 8603gbgmmmds
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Lobbgool  bodo@maol  g4ggesbg L0303 g 9o  obGmeoygeo Vﬂo(ﬁm”.m
dogbgosgo 0dols, O3 mO0gg B0dYboaols d0dos@mn sOLgdmdes bbgowslbgs
30030390 Iobob@gdgdo, 3m@o@odyg®o  boloosmowsb godmdwobody, dom

148

ob. ag9bmEool 3mbggbzool 39-6 Iybano; dgoE. Ga@oge, Laghmsdm@olm Lolodo®menm
(2005), 9.

' 0b. Ambos, Treatise on ICL, Vol. | (2013), 9—10; ob. slggg: Mettraux, Trial at Nuremberg, 36 gdwao do:
Schabas, Bernaz (ed.), ICL (2011), 12—13.

150 Lbgo 3M0b303gool dgbobgd ob. Gamogs, Logydgmgdo (2015), 35-37.

1 9go0. Ambos, Treatise on ICL, Vol. | (2013), 9, 105. ,,6090639@200 bads®msmdo” 0preolibdgds
B®odgbogmol  Fgbpgds, dobo  3M93909bH g Lods@msgo,  boygmbBGmene  bsddmb  NeIO
Jobmbo s bog@mbdgmgol 3Gobzo3gdo.
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11. ,,bohydol 3g@omwo™

bon@639G8 0056 Fsoa5dwy — gb s@ol Log@msdm@olm Mebodgymddmdols
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dm0bligbogdgh,%* goboowsb 0bwogoygsmu@o  3olybolidygdmmdols ©mydo@oge
sOLgdomsE o®  gobgomsmgdyas.

Log@msdm@oliem  Lobbaol  bsdos@mgols ol@m@os, Gmym® 3 gbgosgm,
0bpogoyema®o  3sbygbolidygdamdols  bofogdo,  sOHEmy  oby  @s@odos.
Log@msdm@molie basds@manols oo ®g3@glools doybgosegow, Log@msdm@obm
00b53gamdMmds XX boyggybol dmemlb jowgg gombgan sbogno aodm{gggols
F0bodg  owas.  g9dsgob  TodImowygbos, ®Om3 9339  Logdmsdm@olim
306396309%0ms s bgan 3@ gdgdom  ,dYo@oe”  o@E Yo sesdosbols
YREgdoms s mogolygRgdoms dolIFod Mo oMmggge odmgmobgdbmws
9300m35Ls s 5g8Mogodo.  sdol  Ygogao  dmdggs  aogdmb  dogd 9339
»U5gAmSd@olm Lolbaools Lods@menols 306@9JL@d0” yggeosbogols
db0dgbgeomgobo s Log@msdm@ole Lodo@maolmgols ¢hggygem, m@o sbogoo
ad hoc B®odybsgols dgdbs.

2 9qo00. Roling, The Tokyo Trial and beyond (1993), 89-91.

133 1CC-ols d9d360L3gb  dods@mygao  olm@ogmo  gJlggdlol  dglobgd  ob.  H@@oge,
Loggydgangdo (2015), 17-54.

> 6b. Bassiouni, Introduction to ICL (2013), 565—566.

46



53GHMMOL BEGHOEPO W30S

IV. 0bwogopgseado Lolbaolblsds®mengd®ogo
3>Lgbolidy gdemmdols gobanglio dmgero
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1. 0bpogoygsmygmo 35Lgbobdygdmmdbols ,,096g9L56Lb0” —  E@AMgdomo
G®0d9bsem gd0

0bpogogomy®o  3sblygbolidygdbarmdols  aobgomsmgdol  sbogno 9@,
amIganoig ,096gLoblLols” 3g@omwswsi s®ol dmbligbogdymo Lsg@msdm@molim
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omambensgoobs  (ICTY) ©s  @@obwols  (ICTR) —  Lobbeool  Lsds@menols
Log@msdm@molie  G@odyboagdols  dgddbs.  m@ogg dmgmo  Log@msdm@obm
05bsdgamd@mbols  dogd 9093y m@0gbBodgdymo  Jo@medloyx e gdols”
2obbm® 09 gdol  godgo dspsmomos Lobbanols Lodo@menols Logmggermsme
NONCHERT) Lodo@mean gd®ogo boggmggdol obo(30850. 6odE™ddo
0bogoygs@y@o 3sbygbolidygdbemdols wmJ@®obols sbognobo, doGomspsw, ad
hoc B®0dyboargdols 3Gg390gbd e Lods@msmbgs ogyydbgdyamo.

L1 gogomo ogambmsgool Lobbmol Lods@nmol ®®gdomo Lsg@onsTm@olm
A®0d965e00

L1l ,90bog3®0 §39605" 0ygamlmmsgosdo

yogogo  oggmbarogool  Gg@oBmeosby XX Loggybol  dm@ml
HUodmdognsdm  mdol”  ofygdol  dmoege®o  Jobgbo  ogm  gmbogydo
©53000L300gos LgMdgdl, dmb@gbga®mgagdls (gMm dbodgl) s be@ge@gdl,
dmbbogangdl, Lanmggbogergdl (3gm@g  dbosdgl), obggg, dmLbogangdls  ©o
bo®go@ 9ol dodols (8mbbos do). ssdosbols gxagdgdols s msogobygmgdgdols
IoLdHooy@ds @oMEggged  mgom  sdoMolido@gdbymo  dbo®ggdolmgols
Fomdmywagbgeno  basbosmo  doomm. yggans  3mbgaoddo ghHmdsbgmmsb oym
YAOM0JO0NWOS353doMgoyeo 3dgomdbdosbo dmlsbangmdbols ,,g9mbogy®o {dgbwom”,
dgggmmdgdoms s bog@msIm@obm  ©obsToymgdol mogsdggdyeno
howgbom.5

»Jmbogyg®o  (dgbool”  g@m-ghmo  dmogo®o  dobgbo  gmgoaro
0aambensgool beygosgrolba®m @ybsndano s do ogm as9@mosbgdsdo dgdsgomo

5 ob. Werle, Jessherger, Principles of ICL (2014), 14, 356. 45.
% ob. Bellelli, Establishment of 1CJ, 3 g3 do: Bellelli (ed.), ICJ (2011), 13.
7 9go10. Gillespie, History of the Laws, Vol. 11 (2011), 203-205.
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9nbogn®o  xa9ngdol 3oblbgoggdbyamo  @gmogos.  3g@dm,  bg@dgdo,
dobgbgpOmgmgdo  ws  ddggembogargdo, gdgHablomoe,  0ygbgb
do@medsogdbangdo  (mOMMmEMJLgdo); bodgs@gdo s  banmggbogagdo —
3o0M@03960;  dmlbogangdo  —  bybodo  Igbyandsbgdo; s  3mbmgmgaro
S dabgagdo — 1dgBglfomow, Iglygedsbgdo. Gglisdydarozgdol Jmbobagmdsl
Log@omm  3jmbes  gbs  (Lg@doge-bmdgs@oygmo) s  bensgy®o, gobogyg®o
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098 bersgools 90bogyg®o 53000300 gd0ls obBm®0sTo,
3obloggm@gdom,  asdmbogmegos  bm@go@ge-bsoly®o  dmd@smbols —
gbBodol  @opy@ol, obBg  Joggarobols (Ante  Pavelic)!®,  ;03960L@y6-
300 0bobyemo  dogngdol  @ogOmdom  bgamoliyxagdol  Lomsggdo dmbiygano
ombos  3mmb  BoBmbs (Josip Broz Tito)'®° s by@dgmol  309bowgb@ols,
barmdmwsb  doanm dggobol  (Slobodan Milosevic)*®* Lolbgnosbo  dm@gs§gmds,

% 0o{. ob. Scharf, Balkan Justice (1997), 21-36.

| bmgemom  ®mdol  ©Oeb, godobBado  Jggbgdolb serosblds (axis power) dmsboobs
0m50bensgool  m3g3s3os s ©asbs(gzts  ogo  g39@dsboobs s  oBogrool  yogengbols
bggomgdoe.  bodgsdos  (pwgol  dpgmdsdgmdom,  bm@gsdgos ©s  3mbbos-390G3m8m50605)
bogobdydo  gg@mdsbool  yogemgbol  Jg9d  dmgdae.  bm@gs@ym-bszob@g®o  dmd@omdols —
abBo sl Bobobl,  obBg  doggerobol  bymddwgsbgemmdom,  Fo@mdmowpagbos  bmdgsBoob
BIfodme0sby  dgbmgdgdo  Lansgy@o  FomBmdsgmmdbol  Lg@dgdol ,,gmbogydo  {dgbos”.
LY@ g wobsgmmgm 3mbbool 0d3p@mobpgands 3do®mmggends, godBm@ gadodds  (Victor Gutisch)
3odmoygbs 30@ggesw FgMdobo ,,gmbogymo §39bps” I dbmgmmom mdol waml, #bBsedsl dog,
ssbgrmgdoom 1 500 000-dpg Lg®dol gmbogygdo ©ggbol s@bsbodbogsw, 500 000-dg ofbs
dmgeogeo. s, ob. odgg, 23-24.

160 s dobGaymo  Jaggbgdolb  sarosblbol  Vgdwpgy,  30dgbolygdo  3s@obobymmo  dogngdols
dbodsdghom, 1944 Fanol m@mddbg®ddo, bm@gedosdo ©sdopgdbymds ombos 3Gmb  Bodmd
200M  Bgerg@oEo ©s Jmger BgAodm@osby ©ssdys@s gmdgboliGydo gmbd®meo. 1946 §ganls,
Omgbsig gbBs dsd @omdm 3mbozogdo, 40 000-sb 100 000-dwg #bBodsbs s domo mxsbols
T9g0900lgeb  dgdpasto  bodgsdo odbs  dmgmagmo  Bodml  3o@Gobobgool  dogd.  BHodm
04969005 Bodga dmenogosl wodhgboamo dmFobss@dwgygdol gobsbswyy®gdemaw, ,,9mboggdo
9960l dobbgdolomgol. Imgegdodyg dogrgdol Ibs@esdg@om, dob IJmgae  ogsmbarsgool
BIN0AMA05Dg JMo3dmgs dogmoyRegds s osgdbs Gy gomydo Lol@gds 6 Gglidydemogom:
by@dgmo, bo@gsdos, barmggbos, Smbbos-3gmmamgobs, dsggombos s  dmbBgbgs o, Siggg,
MG 53@mbmdoygdo  3Gmgobgos —  gmbmgm s gmogmwobs  by@dgmol  Gglidgdaogols
dgdoagbemdsdo.  Gogmd, 9§,  LgBmosbo  bsgombogyg@o  mogosigol”  wmd@®obom,
0g50barsgool  ghmgbymo  s@dos  gg@msdsdo  Lowowom  dglsdg gobows. ogo 1980  §ganls
aoMEonigoms. ob. Bassiouni, Manikas, ICTY (1996), 11-19.

1611986 Voo,  bg@dgmol  3meo@ogn®  sbdstgbby aodmwols  bermdmwsb  Jogrem dyg0bo,
OmIgaEoi X9, 30039 gBa3byg, yobws bg@dgmol 30dybolFg®o 3o@G00l mogdxmds®yg s
V9990 ogambarsgool 3G 9bowgbdo.  Ly@dgomol  dmsg@dmdol  ¢3md3@mdole  dmeno@oged,
OmIgeoi  dodstmygeo  ogm  bg@dgdols gogangbol J399 96@Gsmobgdymo  ogsmbarsgools
‘99360396, 5o wowo (gemogo Jgddmbos mogsw doenm dgg0bl, a5dmofgos SbEolg@mdyemo
dd@omdgdol olygds bmdgsdosbs s barmggbosdo. 3 dmd@omdols dobsbo oym  bg@dgmol

3030960l aoblodygbBogo®  omgmbarogool  jmbygLgdozos  poMwesddbs. 1991 {ganls
083mbarsgool 3G9bogbBo 9bps asdbps®oygm bmdgs@o biGosy dgbobo (Stipe Mesic), gobsopsb

3MbLRodgEoom, @mdgmoi  omgomolfobgdos  mobodpgdmdols  ymggmGmoyd  dm@sgosls
Agb3gdaoggdols dobgegom, bodgsdool xgHo ogm. dogbgosgsm  sdobs, dogremdggobds oyo

OSOEMZS S 503535 30gbogb@ol 3ml@Go. 1991 Fewols mdo, dgodengds omggsl, gl ogm
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Justice (1997), 21-26.

1621995 Yool 25 0gboll, oo dm@sds®sigogdol gdwgy, bmdgsdosd s  benmggbosd
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1631992 Feooli 29 mgdgdgombs s 1 3@l 3mbbos-39@m ;08 mg5065 do 33bmgmgdds Iqligandsbds
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18 0o, ob. Shahabuddeen, ICJ at the ICTY (2012), 29-30.
5. 0J39-

1% Ygo0. Kerr, ICTY (2004), 208-210.

¥ 0§, ob. Shahabuddeen, ICJ at the ICTY (2012), 51-128.
188 ad hoc BM0dgboengbol 3Mm93909bG P Lodo@mom by oydhbmdom, ICC-3 s@sgtmo shogno
0bpogogsmyg@o 3sLgbolidygdamdols wmJ@@obs dgJdbe.
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060 9@650mbsgobgdnm  dg@ggem (Mixed)®, 4.7, Jod@oeyar BHG0dnbsagdls
(hybrid tribunals)  4fmwEgog6.10  Fod@oegamo  BHGodgbsagdo  Dgag0dEos
odmggmo sdogbodg bodbols dobgwgom:

- 3590m05bgdygemo  9@gdol  m@ysbobsigosls s Lobgandfoxmls
dn@ol  opgdygeo  dgmobbdgdom  dgddboano  A@0bdybogngdo
(goddmaxol  bobosds@ogrml  bogobggdm  dogrsBgdo,  bogms-grgmbyls
b3gz00e0 @0 bsbsds@ogarm, aodsbol bigizosera@o §@odybsaro);

— bobodo®manmgdo, @mam® 3 3590ml ©@mgdomno sedobol@®dsigool
boFogro (s@dmbogargor Bodmdobs s y0mbegml bsbsds@oanmydo);
= Lolodo®mamgdo,  @mIamgdoz  oO  d0ggymgbgdosh  gog@mb
5©3060LAG>3E00L (8mbbools ws g@Esgol GGE0d5boangd0).01

4ggeos  JodGoaero  HModygbsao  3M9390gbBmos s InMy gm0
96009390  ,,Lodye30gol”. obpogoysmmy®o  3sbygbolidygdemdols sy ydbgdols
Jopganol  dbGog,  dgggodanos  asdmgymo  Jod@moaaro  BH®odiybsagdols
M90OmsJdogao, ad hoc  G@odybsangdol  dbgoglo,  dmbsdbswgdgero,
Lbygobooyg@o s b3gEosmy®o dmwgergdo.

2.1. ®98®Oms5]@ogmo Imwgmo

Jodbmx0l 0bpogoysmy®o 3obybolidygdanmdbols dmwgero Loob@g®gbms
dobo  GgOmsd@oygemo  bsbosmom. 1997 (gaol  joddmacol  baeooligaegdsd
dodo@ms  gog@ml  gOmgbymo  Lobsdo@meml  ©obdo@mgdol mbmgbom. Lsfdy
gbgdbmes  fomgero ;68959306 (Khmer Rouge) ds@oseno mobodwgdmdols 306gd0ls
dog® 1975-1979 Fargddo howgbogno dobdGody®o ©obsPsgagdols
250009312 s@bodbym  Jg@omedo 1 700 000-9py Seodosbo  wsobmzs

189 063 gMHbosEombogy@o s bsgombogy@do Lolbeol Lsds@mearols ,,d0dbo”. Jodmopaeo ©s
063 gmbo30mbogobgoymo E0dgboggool gnoboiosls @ Loldgdsby wof. ob. Winkelmann,
Mixed Courts, 36g9dendo: Wolfrum (ed.), MPEPIL, Vol. VII (2013), 305-312.

0 Bogbgrsgee  mommggmo  doddoemaro  GGHodubogols  bolbbmollsds@ma gd@ogo
3olgbolidygd@mdols ©5539dbgools 0bpogoysy@mdols, dom 589603y Log®Hhom
dobslosmgdgeno 60dsbo aoohbos.  39@dm: Lolodotmenmgdo domnedLox gengdols
3obbmAogagdol  OmL  0g4gbgdgh Gmame  gomgbygm, olg  LogBmsdm@olom  bmddgdl;
Lolisdommenmgdo (Imbsdotimanggdo, 30m390magdo s Ubg) ©ogmddemgdBgogeos Gmam®s
9omgbyeo, oby Log@msdm@olem 3g@lmbogolash s, bmyspse, Lobsds@mamml 3g@lmbagno
3935m3L sbsToyemols howgbols Jggysbsdo. dgs. Donlon, Hybrid Tribunals, 3égd9endo: Schabas,
Bernaz (ed.), ICL (2011), 85-86.

191 sligmo  ogmegols Yglsbgd ob. Zahar, Sluiter, ICL (2008), 11-13; ob. slggg: Donlon, Hybrid
Tribunals, 39 do: Schabas, Bernaz (ed.), ICL (2011), 85-105; Schaack, Slye, ICL Enforcement (2007),
156—208.

19 SO ©sdmggogdgmo  Lobgadfoxm 1953 (gaol aobps. dobodwg ogo  bog@msbggmolb
gM@mbosl Fo@mdmopagbs. 1970 Fgaol, 3G0bigol ddgoomdosbo abom gowsygbgdol dgdwge,
JodBmacsdo  Bodmyogmodws  sbogmo  dmsgmds,  ,bdydols  @ybaydemool  (Khmer  Republic)
Lobganom. sboads 300g30mdsd oo Omoghmnmods dgobs®dbybs o ddmsb, Moo aobsdo@mds
sbagro  3mdynboly®o JsMBool, jodsabool (Kampuchea), g.(. ..Jomgao gbdgdgdols” (Khmer
Rouge) w@oodligds. dogmoygmgdolngols sofmosbo  d@dmarols Vgdwgy  godsmbool  3s@@os
dmgoes  bygmobygmmgdsdo. domo  JdoGmggemds  @oEbsbls  o@  gop®dgmgdyms,  @oEysb
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‘doddognom, odyegdomo dOmdom, [sdgdom, Loggoomom sbyxoms s Lbgs
LobBogo s®adydebydo bg@bom. dodwobs@gmodes 3meno@dosy®o m3mbgbGgdols
> gmbogy®o ¢330M9bmdgdols Jsbmd@ogo (dgbws. ©odbodogggdols Jmogodo
dobobo 03 3g@omedo oym byg90gbygmo oddmaol s@OLgdbmds, 9iEbm dsagdols
hodggols o do@mbmdbols  2oMgdg. sSbgmo d3o®o  agbmEowo  Jbmgeom
obBM®osl, Lobgedfogml dogd Lsggmemo dmdoesdggdols 30dsdom howgbogno,
xgO o0 oblbmgl. o3 LobobEogol gOm-ghmo godm®hggeo ©sdbsdogg oym
soen  sm@o  (Pol  Pot),  @mdgmoiz 1998 (ganl,  Lobsd  doliby
Lobbaolblsdos®mamgd@ogo  ©ggbs  ©sofygdmws,  dybgddogo  Loggooeon

20M©0(3gom .17

2001 §gaol poddmacolb g®mgbyads sboddanged oodbs Lobosdo@menm,
OmIgaEnoE  ©o3mI3@gdBs  AMAMA 3 SEA0EMmoM0go, oly  bsg@msdm@oliem
390Lmbsgom. Lobsds@maml  gfmes  poddmacol  bobsds@oarml  bsgsobggdm
Som3B980  goddmxol  bsbsdsmmarmyddo (ECCC). 2003  (enol 13 dsolls
29bg@o@a@ds  sloddanged @osd@gois dgmobbdgds  gog@mls s yoddmaol
bgeolggegdsl  do@ol, OEIomnsi  2ogOim  msobbdmdols  aodmbo@ogws
obdoMgomws JodSmx b do@medloyx g gdols 2obbm@ (3090965 do.
Lolbsds@mnenml og@obrodios bo®Eogmogds 1975 Fanols 17 s3@ogropsb 1979
Feools 6 006300l homgaom howgbogr  ©@obsdoyamgdby. sobobodbogos, @™I
Lobods@menm, mgol dymds®gmdom, 0dogdl dbmeme mmb Lsdgl. dobo
‘d9Jdbosb,  sdwgbo  bboli  gobdogenmdsdo, Ibmegrme  gOHe  30OL  ©sgEM
31)9@03(?)0.194 sdoll  gomgogolfobgbom,  Logdmem  xoddo,  Lolods@mgrml
LoJdosbmds  0bpogoeysmma@o  3olygbolidygdamdols bofogndo  s@sg59]@0sbow
‘dgodgngds dgnobegl.

22. @®H®3g5000 GH0dgbomgdols bgoglo dmwgeo

bog@o-gogmbydo  Lsdmdognsdm  mdo  Logdmem  gmbadglols (4l People’s
Congress) 3o®m@osls s 25g@m0sbgdymo  @ggmmaiog®o  ROmbEol  xaygyl
(Revolutionary United Front) ‘dm@ol 1991 {erowsb 2000 (erodwg a®dgerogdmos.
Logomm  gmbydglol  3o@Fos  Jgggbol  dodmgol XX Loygygbols  70-0860
Fargdowob  hoygwys  Lomsggdo. dobo  ddo@mggeomdols  3g@omedo  Jg99sbs
0350 mgdmEs GoOMMISLIGob0sbo 0bLE0EYE0YM0 3MOYRE00m, J0byBgR e

1978-1979 Geogddo 09560035 Insbwobs poddmacol m3y3s3os ©S 20ddmacol 030 5GSE00m
©5559dbs  podsgbool Lobsgobem  @gbdgdaogs. osbogn  dognsbmsob odoMolidoMgos  gobsg@dm
JOI3ab00b 303960l y@ds  3oMB05d.  3mbgmod@o 1991 Faool  Loddgomdm  3@migligdbom
sdmofgds. sdols Igdwgy, Foomgar 6990935 3mmo@oggdo s badbgo®m Lomsgggdo bgan-bgens
3odmgEomsm bgmowsb. badmds@msdm mdo, Ladmamme, 1998 §gml ©sdmoghms. gom@adsgoa
39@Gomedo olgg d0dobomgmdes d0my IsLIGodol sMwggggdo. ob. Williams, Hybrid Tribunals
(2012), 120-122.

19

? JoIBmacols 3mbgao®ol (Fomgero 68969300 Bogd bowgbogo sbsdoygagdol) dglobgd

obmGoygmo  JOmbmammaos s  bOygmymgomo  ©myydgbdgdo  dslogs  byadolbsfgomdos
399 byg: <http://www.eccc.gov.kh/en/document/court>, [9.2.2016]; ob. slggg: DeNike, Quigley, Robinson

(ed.), Genocide in Cambodia (2000), 73 ©s 3m8pggbm 8390 w©gdo.
194 ©sf§. ob. 0]y
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90603900 xa39Rgdol  doMyobsgmobsiooms s Ggbrgbioydo  3menodozom.
mdds, Logdhmm  xoddo, 0dbbgg@3ans 75 000-dwg  osdosbols  Logmibang,

Log@omnm dmbobangmdol gemo dgbsdgwo odygmgdbomn asbowggbs LsiEbmgmgdgano
5030 93056193

Lodmognsdm mdol w@mb syogo 3Jmbos Log@msdm@olem Lobbanols
Lodo®manols NOMIGIoN) 5bsdogemols howgbols. dodobo@gmds
sl Fanmgobms  godmygbgds  (xoMoligogdol  Lobom)  Lod@dmam
dmJdgegdgdobomgol, Joggdol o3G0 dgos, Lglgomado  gJlsggs@doios
> Ubg. ®@ogg dbodol  {gg@gdbo  dmbs(omgmdwbgb  Log®msdm@olie
dgdobo@odygao  Lodo@merol  bm®@dgboll o®mgggsdo.  ymggmogg  odols
25dmlsdogdmos, 2000 (geol 3Ggbogbdds oids@  Jodsids (Ahmad Kabbah)
dodo@ms 20g0mb 9dodOmgdol Loddmlb obpogowyseydo 3sbygbolidygoermdols
slioggyydbgdamae —  989J@osbo  Jo@mdlbox e gdol  asobbsbm®z09e gdems.
05350 J399obol  5dol glodargdbanmds 5@  JJmbps. aog@mbs s bogo-
@ gmbglb dmcdol 2002 Faool 16 05b3o@l goxm@dgdyemo dgmsbbdgdom, Jggybols
gsdomsd g@odeonbdo (Freetown) wogydbos  bogmo-gngmbyl by oo mdo
bsbods@momanm  (SCSL). Lobsdo@maml  og@obpojios  gobobsbwgms  Jgg960l
A9O0HMO05bg  howgbogro  bog@o-grgmbgl  Lsds@maoms ©s  Lag@msdm@olie
dgdobo@odyyao Lodo@maom aomgogolifobgdyano sbsdoygan gdom,
I gdlsi sgomo JJmbos 1996 Yaols 30 6mgdd@owsb.1%

bog@ms-engembyl obpogoysg@o  3sbybolidygdamdbols dmegemo bgdemm
aobboangeo ad hoc d®odgbogngdols (ICTY, ICTR) dlgoglos. dsmo @m@®obs,
300]Boggms©, 0gbdy@os. my @s@md o6 dmbops ad hoc G@odybsggdols
Rom@domn  Lobodos@meml  hodmysgnodgds, gl dgodengds  bog@msdm@molim
Lobbaool Lsds®maol @930b6L3 ool 3g@omeols ,,d@seo” oym. ICC dogng
dgoms dogrsTo. Log@msdm@olm mebsdgymd@mdsl oligg sbogo ,,§5ddbmdols
hodmgs” 0d 3g@omeTdo bgenrls 5@ odgnggos.

195 1991 Feoli 23 83Goel, gog@mosbgdaaro  GggoaraonGo  R@EmbBob a0, Godmols
‘dgdopagbemdsdoi  dgpomebgb  Logmo-angmbgls s  Lbgs  sgdoggmo  Lobgadfogmgdols
dmJoasdggdo, 053l oglibs Jag960ls >@dmlboge gmom dgdody bmgganls, [ONE
QoOMMISLIEod050  Lodmognsdm ™ddo  gooobos®ws. 1999 gl asgdmb  gogdmosbgdyao
253030l MAAbobsEool, Bmamb bgmobygegdolis s Lbgs mégsbobsEogdol wobds@gdom
Bmgml gesdsms] armdydo (Lome), 3mbgeod@ols dmagemgdols Jobbom hs@o@ws Lsddgowmdm
3Mb6x39M 960, 3mI3Gmdolo ofbs dom{gyao. 0dogg (ewol 7 ogaoll dbsdggdl dm@ol bgano
dmgFgds Lod@dmenem dmJdgogdgdols d97y3900l dg0msbbdgdsl. dogbgosgo sdols 2000 {arols
obsfygolido @ggmayEoyg®o gOmbEOL xagx0l 0gd mogslbdgdo gobsbarws. gmbgod@o
2002 Genols 14 0obg@sdwyg aop®dgens. 45 000-dwg dg0ddmbyg hodods dmFobss@dogagl. ob.
Smith, SCSL, 3&go7endo: Jalloh (ed.), SCSL and its Legacy (2014), 46-59; ob. sbiggg: Williams, Hybrid
Tribunals (2012), 65-73; bogdo-gngmbylb 30bxaod@ol dgbsbgd wof. ob. Abdullah (ed.), Between
Democracy and Terror (2004), 13—120.

1%6 bog@o-mgmbyl  b3giooeradmo bobosdsGmarmlb Lsddosbmdols dglisbgd wof. ob. Winter, SCSL,
30 gdyendo: Bellelli (ed.), ICJ (2011), 101-121; ob. olggg: Kelsall, SCSL (2009), 36 ©o dmdpygbm
33900900. Lolodo@m@ml  ©sgygdbgdol Jombmamaos s LOymo ©migdgbdgeo dologs
bgendobsfgomdos ddyabyg: <http://www.rscsl.org/documents. html>, [9.2. 2016].
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bog@ms-angembyl  bigzosgra@o  bobsdsGogrmlb  doge  asbbogoaano
43gobg  3bmdogno  Loddg oy  @odg@mool gmgoao 3GgbowgbBol, Homan b
Bgoermdol  (Charles Taylor)  80ds®m, Gmdgemoi  glog@mbmgdols  dobbom
aobbogogeo 0bs Joogodo. 2012 Fanols 26 s3@ols BHgoarmdo Lslsds®manm
3oeo@od  odbsdogge  3bm  gog@mosbgdbymo  @ggmmuioyg®o  BOMbRol
X39nRobs o ULbgs 30Mgdol dogd bhogbogro obsdoygemgdols ©obdo®gdsdo
(0565dmbof o gmdsTo). LoJdolbFo®dmgds aogddgms bosdgasEom 3sgs@sdo,
Omdgeds wsigolb dbo®ol dgbodgbgdo dgylodsdme doohbos s 93380 ga s
sBmgs  Lobsdo@menm  Jogs@ol  dJogd  godm@Bobogro  gobshgbo.  @rodg@ools
yogog 309bogbRl Lolyxgaol Lobow dgggnecdes 50 Farom msgolyxagdols
og{)dgamolw, 030l bobaobdom, GM3 00 0ym ©sb5Toy@To (005b5)dmbsFoany,
»390049 bo@olbols dmbsfognyg”.198

bog@mo-gogmbyl b3gi0oe @0 bolbsds@ognem ogm 3o@ggano msbsdgodmgy
Log@msdm@olm A®0dybogro, OmIgands(s 0bE0go Y@ Y®H0
Lolbgrollodos®mnergd@ogo 3obygbolidg gdamobs o530LMS Lobgend{ogml
dmJdgo  dgmoy@l (Prosecutor v. Taylor). ogo mgogosgygds ©sobyds 2013
Terols ©9399090do. ol boigasw dgoddbs sbogno bog@o-angmbyl @sdsBg30m0
bagez00a G0 bobsds@marer (RSCSL).1Y?

23. 30lsdbsegdgmo Imegao

1998 Ganols 30 opg30LEML  s@dmbogango  Godm@Gdo ©sdmygogdgmdols
098909bdol  dgdegy  §og™md  sbodbs  po@adsgogo  sdoboliG@szos,
OmIganlsi  googis  sdsldgmgdgao, bogobmbdogdmmm  ©s  Lobsds@menm
96d309002%0  gs@Eodogomds  s©obold@oEosd 2000 Fenols  0obgod o

7 SCSL, Prosecutor v. Taylor-ols bogdgbg wof. ob. Gell, Trial of Charles Taylor, 3@g3%edo: Jalloh
(ed.), SCSL and its Legacy (2014), 642—659.

198

Lobixgaools 900 ©gd0lol  sab@O Y@ gd@mds-05bsdmbsfomgmdols  Lobom  ©sbsdogyendo
dmbsfomgmdol jo@dgammobsiEool sg@omgdemmdsby ob. bsd@mmdol XIII msgo.

3590mbs  ©s  bog@o-agmbyl  bgaoligRagdsl  do@ol  aoxgm@ddgdygmo  dgmsbbdgdom,
o59dbes  bogmo-angmbyli wsds@gdomo  bigioserado bsbsdsGmgenm (Residual Special Court for
Sierra Leone), @mdgeolbsi aosgis bogdo-ggmbyl biggoseramo bsbodsGogamml 39333000 9mds.
sbogno  Lobsdo®merem  dodomswo  dpgdstigmdls  a@odonbdo,  ogdas,  dmfdgms o
sboMom gdgmms wogol dobbom, ogo msegol Loddosbmdsl gobosbm@mzogagdls Jssge do. dols
q96J30gddo  dgools  bog@o-angmbgl  bigiosara@o  bobsds@omarmlb st Jogol/3dg3gegbdgero
Lbodotmarols  ,,dogrsdo  dgbod@bybgds”, dmfdgms w©oEgs ©o  wobdodgds,  sEaommd@ogo
Lolbgolbsdos®magd@ogo ©ggboli mmgsbmgdol obdo@mgds-Ibo@wadgds, Lfm@o asdmygbgds,
dggeo gobshgbgdol sl gmgdoby gmbdGmeoa, bogms-argmbyl bigioser o bobsdsGmgaremls
dog®  soFygogmo  Logdggdol  dmamdwg  doygebs o  Ubg.  bogms-grgmbgl  @sdsBgdomo
bagiosgramo  bobsds@Goamlb  dgbsbgd  LOgmo  0bgm@ddszos  byamdolbsfgomdos  d3y9mby:
<http://www.rscsl.org/index.html>, [9.2.2016].
0 o@dmbogangm  Bodm@mol  Bg@hodemdos 1975 Fodwyg  Sm@dasoaool  dgdswygbenmdsdo
‘Jgoms. 1976 Farowsb 0bembybosd Imsbwobs Bgtodmmool sbglos, dmIgaroi 1998 Fevols
30 5p30LF™ML @sdmygzogdbemmdols  godmabopgdol  M989Mgbeydsdog aog®dgmes.  Logdomm
GomEgbmbol 78,5 3MmEgb@ds  wogdods  dboto  Gg@oGm@ools  sdmygogdamdsl.  sdols
Ladobiygbme,  0bmbgbool  Jmsgdmdsd  woofym  dobmddogo @93 9Logdo  dJmbsbargmdbols
Fobosomdwygy. 0gm howgbogno d3gegamds, goy3sdogdgds, §Fodgos, do@mpom@mds s bbg. ob.
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©55539dbs Lobods@menm LolGgds, Gmdgeos, ¢9390gbfomse, ©sgmddemgl@os
Log@msdm@olie 390 Lebogom. 201 0bpogoaoma@o  3sbiygbodygdanmdbols

©5539dbgds  bgbmws  Log@Omsdm@olim  mebodgymddmdols  ©obds®gdoms s
20dmomgdols gobos®gdbom.20?

23590mb  >©dobolG®o3osd  dydomds 2005 (9ol dgFgz0ds. aogomb
2oM©sdogoo  o5dobolB@siEool  Lbobsds®mam  Loli@gded  3@meyd@oygemsw
0d9dogs  o@Imboggrw  G0dmETo2B  obwogowasma@o  Isbybolidygdemmdols
©ox3dbgools gl dmwgao  godao dspsmomo ogm g.f. obsao wgdmg@s@ools
J3996900Lmgol” =  Lobsds@menml  bsddosbmds  dodwobs@gmods  aogdmb
OOMYo0m0 >doboliG®siool bofoado, Jo@m@Ibox gy gdol @MY 00 da s
2obbm® 09 9d0lL Inbodbowgdbens.

24. ls";]?)lsogm";]@o 800;93@0

JOUmgebs s 30bbos-39Gi3mgmg0b60L  FodGowaaro  Lobsds@menmgdo
aodmlbagmagos dsmo ICTY-mob bydlowoyg®o bsbosmols godm.

Jbegml obpogoyseyg@o 3sLygbolidygdbermdols dmwgao Lsob@g®gbms
M@0 dods@mngegbom. gOmo Ib@og, 9.(. LogOmsTm@obm dmbsds@meanggdols
> 3OM3POMAGo0L 3Oma@sdomn ©s, dgmag dbcog, gmbogy®do ©obsdoygagdols
Lobods@mnenmls dgJdboom.

1999 Qgeols, y@bmgml  BHg@odm@osby NATO-T  Lodsgdem  msgosbbdol
‘499090, 3590 ™3, 1999 ool 10 0gbolL, 055937dbs OAHMYE0m0
>dobold®siool dobos pmbmgmdo (UNMIK), sedobol@®sicoygmmo g9bdiogdols
Jgbegagbol, sesdosbols gxamgdgdol ©sigobs s [gbdoyol dgbos®hybgdols
0B 20 asg@ml  Fo®ddmowagbgmds  doB@Emgocebs  (Mitrovica) ©s 8ol

Rae, Justice in East Timor (2009), 135 ©s dm3pggbm 339009605 ob slbiggg: Bassiouni, Mixed Models of
ICJ, 3 go¢eodo: Bassiouni (ed.), The Pursuit of ICJ, Vol. I (2010), 451-458.

201 dogomoms, bodo dmbisds@mmowsh, m®Mo ogm ¢iEbmgano.
229002 Veool 20 8o0bl o@dmbsgangor GodmdGo ©sdmggogdgemo Lobgadfogm, bmem 0dsgg
Vool 27 Ugd®gddgal gogiml (gzdo gobps. Lobsds@mam LobEgds 9339 mbLEoGYE00m
0gm  sdgygomgdygmo. ob. Donlon, Hybrid Tribunals, 3&gdgen@o: Schabas, Bernaz (ed.), ICL
(2011), 86—87; ob sliggg: Rae, Justice in East Timor (2009), 135 s 3mdwggbm a3960gdo.

2% . 0J39-

204 OOMJo0m  >dobolAAsEosl  gowogas gmbmgml SIslGgmgdgao, bogsbmblpgdemm s
Lolisds@menm 9biogdo. bg@dgmol Lsdbgodm dognols, 3maoiool, dgos@omgdygeo dogngdols,

boaoesE, Ggtodmaools ddsGmggeo  dogols aoygebod ggmbd@mam  Lo@Gygs@os ©osxydbs

53¢™MbmdosTdo.  odgegdom  possepomgdgmo  dobobmgmds  ©@oyxd@Ybos  Ggdodmmoasl.
doMmmEom@™mds, Lg®dgdols s Lbgs s@ssgdsbgmo 9dcodgbmdgdol 3ymgboeno  Lobengdols

30950335, 33 gemds,  gohommds, Judomds ©s bbgs ©obodogmgdols fowgbs  momddols
gmggeomoyg®o  dmgmmgbs gobps. bdo®o ogm mdysbobgdygmo  ©obsdoygmo, bodgm@ozgoom
3o&MMds,  BMgxogobgyo s bbgs  Log@msdm@olem  bobosmols  obsdoygeno.  @mgdomds
>d0bolF®oE0sd dgdenm  Lobsds@manm LolBgdol smeagbs. 2000 Farols sygob@mbmgols 662
dobsdodmeng  ©s  3Omggamao  3gdomdws  LobEgdsdo,  9dgdgbfomse,  3mlbmgmgao
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ob. BGa@ogs, Loghmsdm@olim Lsbodstmenm (2005), 1. ICC-bg o @mdolb bBsdad by ©oSY.
ob.  Bamsoge, Logygdgangdo (2015), 55-80; ob. obggg: Ba@ogs 9Jlgegboydo og@olpo]aos,
3O 9o o: 0g560dg (Gge.), wg3390dg0e0—85 (2014), 40-71.

2 ce 03Mgbool Esbsdogmby mogowsbgg o sbm@dEogmgdes ogdolipoliosl. 2010 Fgeols,
Jodssamsdo (Kampala), ggobos, @mdolb bEodadob yosbobyxgol jmbgg@gbiosby dgdygdsgos
o3®Mgbool sbsdogaols Jgdswagbanmds, ol Logydgganbgs, 1ICC-ol Fglpgosl wogds@s dg-
8bis, dg-15bis, dg-15ter o 25(3bis)-g dybangdo. ICC-l o>@ Ygydmos mogolbo oyg@olodios
oa®glool  sbsdsyemols Jodostim  aobobm@zoganml 2017  (ensdpg. ob.  Kampala Resolution
RC/Res.6 (1.6.2010), <https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-ENG.pdf>, [9.1.2016]; ob.
obggg:  g@gbo, FmaBGgbem@go,  3od3ssl  3mdd@mdobo, 1 bods@marol  gadboano (2011),
278-319; KreR, Holtzendorff, Kampala Compromise, 8 JICJ (2010), 1179-1217. wsf. ob. KreR, Barriga
(ed.), Crime of Aggression (2012).

20 mmbogg ogdobpoiosby (3md3gdgbiosby) ob. Bamsgs, Losgygdgemgdo (2015), 71-74; ob.
obggg: BGadogs, 9JLgegbogdo ogdobipolios, gogdgmdo: ogobody (Ggwe.), w93390dgoeo—85
(2014), 40-71; scodpomosbo, Lasbodstmemm ©s 3md3g@®gbzos, 1 bods@marol dodmbogangs (2013),
81-89.
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dobo mbmgbols Logydgganby, dgyderos, bmem os@sdmbsfoayg Lobgadfogml
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4HEbmdom, MmIgaoi byedolsfgomdos Lodmog@mdm my s@SLsdMsgHMdM
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@030b bBoBaBol 3mbsfoang mmbds Lobgedfogmd — mgobesd, jmbgmb
@ 3 3GB5B0gads  Gylb3gdaoyod, 3963 Go  sRG0 0l GybIydaroed s
doarod  dododms  ICC-L dom  Hg@oBm@ogddbg  bhowgbogr  obsToyemgdbyg
Lobbaolblsdo®mamgd®ogo  @mboldogdgdol  go@odgdols dobbom. @ods@gdbom
23590mb  9dodOmgdol Loddmd ICC-ols 3Om3y@sGYA0L  mxgoll, asdmdogdols
s{ggool dobbom, goblsbognggans asslizs LESGPGHOL M@0 s@sdmbsfoung
Lobgandfogml —  bowobolbs ©s  @odool LodysEogdo. LEymo  sbsgobols
d9damd bgandobofgomdo 0bgm®dszogdol Logydgger by 3OM39@M@ds yzges
bgdom  smbodbya  Loddgbg woofym godmdogds. slggg ICC-3 3Gm3yOmal
Jobzs gyegds proprio motu  sgfym asdmdogds  ygbosbs (2010 (enols 31
doOB0) s g ogasmdo (2011 (eools 3 mj@)ma?)a(fm).zz“

ICC-0l  0b@dgdglols  LggdmTos 2008  Faool  spg0LEml  @ybgor-
bogos@mggerml 3ol dmgangbgdo. 2016 (eool 27 05bgodl [obsbsbosds@menem
3ogs@od ICC-0l  3G™M39OHM@L 200y Sgbbaywsl  (Fatou  Bensouda)
bogs@mgaarmlb  Lo@ys@osbmseb  ©sgogd0Mgdom  godmdogdol  sfygdol  bgds
@M. 535l Fob gdomps Fobslslsds®mam Jogs@oboswdo B96bywsl 2015

2 ce bbgoolbgs  Jgggobodo  @ofygdyan  mogol  godmdogdsl —  “situation” @ g@dobom
dmobligbogdl.

2 bOgao 0bgm®ddsigos yggms Lodgoioobs o Lsgddol dglsbgd bgendolofgomdos d3ganby:
<https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/Pages/situations%20and%20cases.aspx>,
[9.2.2016].

223 s§. ob. @mdol boByBolb 3g-11 s dmdpggbem Igbengdo.

ob. Situations and Cases, <https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/Pages/
situations%20and%20 cases.aspx>, [9.2.2016]; ob. »sbggg: Annual Report to UNGA (30.10.2014),
<http://www.icc-cpi.int/iccdocs/presidency/UNGA-PS-30-10-2014-Eng. pdf>, [9.2.2016].

224

66


http://www.icc-cpi.int/iccdocs/presidency/UNGA-PS-30-10-2014-Eng.%20pdf

53GHMMOL BEGHOEPO W30S

feooll 13 o@mdd@ol  dododmgs 03 @obsdoygams  aodmdogdols  sFygools
nbmgbom, @OmImgdoi  bofs@mgaarmdo 2008 Feools 3o@ggero ogerolowsb 10
M JpmIdOsdg  J39960L  Dgos@omgdyan  doangdl, Lgds@s@ol@yeo  bodbmgm
mbgmol dgos@owgdye  go®Io@gdgols s @abgmol dgos@swgdaen dogngdls
dn@ol gmbgaod@ol AML asbbmdEogmes. bojfoGmggeremlb Lodygsaos ICC-
ols 30Gg9e0 3093909600 58G040lL 3mbB0bgbHol go®gm. 22

0bpogoesma®o 3sbygbolidygoemdols wmJBM0bslmsb, asoblssym@gdom,
5b5doge o sdbA Y gdamdol 0blEoRYA®MSb dods@mgdom, 360dgbgermgsbos

JMbamb @I 3B5B0ga0 @9b3ydaro 00, GIbB G0 5RG0 0l
@gbsndao0bs ©s bawsbolb Lodysizogdo.
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m®yob0bsz0gd0, Lodmog@mdm S >®obodmog®mdm M®ao60bs30900
smalmdom  bbgg@dmols  Tglobgd  097ygdmeb96.27  dmogo®o  3GM3xG®mE@0
359md0gd0l gmgalodgdsl ga6m ofg@odo (Ituri)?® 2002 Faroesb Bowgbogn
b5y gdby sbpgbws, ICC-0l wOHmomo oydoliodioowsb (ratione temporis)
3odm3d0bo®y. 25dmdogbols obofygdo 3OM @@ y®ols dbowymabols pmbgmls
@I G5B Gbsndarogol Bnsg@mdsi  doglogeds.  mysdimlb  wddom,
3O0M39O5G AL 30603900 aodmdogdols s{ygos bog@msde@olie

dodmedlox g gdolbomgols  Fob  aowopadye  bodoxl  Fo@dmowyg gbs,

2 bogoGmggarml Lodasiosby ws§. ob. Situation in Georgia, <https:/www.icc-cpi.int/en_menus/icc/
situations%20and%20cases/situations/ICC-01_15/Pages/default.aspx>, [1.2.2016]. 3&m3g@od9®ols oy
d9-15 Igbeools gbododobow  godmdogdols ©ofggdol momdobg 2015 Farol 13 mJ@mdddols
‘dodymdmmds ob. ofgg.

2% k. Prosecutor Receives Referral (19.4.2004), <http://www.icc-cpi.int/en_menus/icc/situations%20and%
20cases/situations/situation%20icc%200104/Pages/situation%20index.aspx>, [9.2.2014].

27 JMba b @ydmyGsBogar  @mybsydamogsdo s@lgdyge dpymdodgmdslbmsb ©sgsgdodgdom ob.
Human Rights Watch-ols dmblgbgds: Ituri: “Covered in Blood” (2003), <https.//www.hrw.org/reports/2003/
ituri0703/DRC0O703.pdf>, [9.2.2016].

28 @g900060 gmbaml wgdmy@sBoga Ggblmdaogsdo, 98060l bsbegs@msb.
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% 4b. OTP Opens its First Investigation (23.6.2004), <https://www.icc-cpi.int/en_menus/icc/press%20and

%20media/press%20releases/2004/Pages/the%200ffice%200f%20the%20prosecutor%200f%20the%20intern

ational%20criminal %20court%200pens%20its%20first%20investigation.aspx>, [9.2.2016].

% k. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012.

2! ob. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014.

2 k. ICC, Prosecutor v. Chui, TC Judgment, 18.12.2012.

¥ ob. Background Situation in the Central African Republic (22.5.2007), <https://www.icc-cpi.int/NR/
rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/144037/ICCOTPBN20070522220 A EN.pdf>, [9.
2.2016].

B4 0b. ofgg ob. olggg: OTP Opens Investigation in the Central African Republic (225.2007),
<https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200105/ press
%20releases/Pages/prosecutor¥%20opens%20investigation%20in%20the%20central%20african%20republic.a
spx>, [9.2.2016].
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4. Lodggogos bLywsbdo

3090l 9dodOmgdol boddmd, dobo JodEools 89-7 mogol dglsdsdobsg,
2005 (ool 31 dodBL  dowgdymo  Ogbmeoyizoomn (UNSC Resolution 1593)

2 0b. Bo@ogs, Logydgmado (2015), 63-67.

¢ ob. Background Situation in the Central African Republic (22.5.2007), <https://www.icc-cpi.int/NR/
rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/144037/ICCOTPBN20070522220 A EN.pdf>, [9.
2.2016]; ob. obggyg: @mdolb bgsdadoel 3g-17(1) Igbano.

237
ob. ofgg.
¥ ob. Background Situation in the Central African Republic (22.5.2007), <https://www.icc-cpi.int/NR/

rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/144037/ICCOTPBN20070522220_A_EN.pdf>, [9.
2.2016].

% k. Bensouda Statement on Opening a Second Investigation in the Central African Republic, Situation in
the Central African Republic, Article 53(1) Report (24.9.2014), <https://www.icc-cpi.int/en_menus/icc/
press%20and%20media/press%20releases/Pages/pr1043.aspx>, [9.2.2016].

9 ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009; ob. slggg: 1CC, Prosecutor V.
Bemba, Kilolo, Mangenda, Babala, Arido, Confirmation of Charges, 11.11.2014.
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%20media/press%20releases/2005/Pages/the%20prosecutor%200f%20the%20icc%200pens%20investigation
%20in%20darfur.aspx>, [9.2.2016]; ob. sbggg: UNSC Resolution 1593 (31.3.2005), <https://www.icc-cpi.
int/NR/rdonlyres/F3CC871A-753F-4473-A3B5-CAA2005C24D5F/278015/N0529273darfureferraleng.pdf>,

[9.2.2016].

2 5. 0J39-

>3 ob. Report of the International Commission of Inquiry on Darfur to the UNSG, Pursuant to UNSC
Resolution 1564 (18.9.2004), <http://www.un.org/news/dh/sudan/com__ing_darfur.pdf>, [12.12.2014].

2 1CC-0bo > 2590mb 9dodamgdol Loddmlb gohmoghmmdaby ob. byzodgoemo, asgdm  ©s
Log@msdm@olim Lobsds@menm (2011), 191-197, 198-201.

> ob. Decision to Open Investigation, <http://www.icc-cpi.int/iccdocs/doc/doc251671.PDF>, [12.12.2014].

¢ ob. 1CC, Prosecutor v. Al Bashir, Warrant of Arrest, 4.3.2009; ob. slggg: ICC, Prosecutor v. Al Bashir,
Second Warrant of Arrest, 12.7.2010.
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%87 Joint Criminal Enterprise ©mJB®0bol  Jodmymo Dglo@dygolo — (0565)sdb@ @ gdemds —
309m3E0bs@gmdls  mJBMobols obymmsdgMoggmo  bobosmo@sb, gHmosbo sILG @ gdbenmdols
300b3030©sb. 0g0 MobssdlG @ gde@mdols LoliGgdy®d bgdol guydbgds. @of ob. bsdMmmdols 3
mo30b §1, §2, §4, §5 o §7.

53360 dobobos obpogoygsmyg@o 3oligbolidygdmmmdbdol mJBMobol gosbsgobgds, Gmdgmog
13656@60133"']?\"0 ©> 309390960 Lods@memols gOmmdamomdsl ygmmolbdmdl.
289 30bsosb  ad  hoc  B@0dybogrgddo  obpogoegemy@o  Isbgbolidggommdols  §dobws
Log@msdm@olem Lolbollsdotmamgd®og ©omd®obsls JCE s 8gmagdol 3sbybolidygdemmds
Fo®dmowy gbs.
2059 mogdo aodmygbgdgemos LEsGos: ©37875d9, 3M0dobsgado Jobbmddogo woxangos, 1/28
Js@mardlboxyargds s  gobmbo (2011), 101-110, @mdgeoi bsdOmddo  aobsbergdygemo s

‘dg3bgdgeos sbogo aoesfyggBomgdgdoms s dmlsbHgdgdom.
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1. 0bogogsEamo 35Lyboldygdbammdol wm@®obols 39Jdbol SyEomgdeEmds
40500 0930besgool §M0dxbse 3o

0b©030@ Yo Y®0 3obygbolidy gdgomdols om]B®obols d9Jdbols
5930 gdemmds  ICTY-0l  LoJdoosbmdol  3oMgganliogg g@Ho3by  aodmgeobs
Prosecutor v. Dusko Tadic-ol Uogdgbg. odol dobgbo oym obpogooygsmgdo
3obygbolidygdamdols  LEHSEAYEHoLggeo  3bgdol  ,,gubo®@mds” s  bgdgBow
SOLA®oJByemo  dobso@lo.  dg-7(1)  Igbeno  LEAHYAOL  3mIbIs®gdgenls
30630 9@ 900 300b303g000, ©Mads@ogols ©mbgby, 0b©030© Y@ Y®0
35Lgbolidg gdermdoll  @oxgydbgdols 3mbg@gRym gboli 5@ Lmogobmdws. oyo,
305JHogmoE,  43goxz@ols  ygagdsl  sdangges  d@oggdols  Ibsdgls
Lolbgoollodos®mnengd@ogo ©93bols Qobo%’ga&ogzgl dogano >J96¢0
3o5@Sboeo  0ym  3M93909bG Y Lodo@mombg, @mame  gopsd@ows oI
»965GOMSLS” s SOLBMSJB ML

sgogmos dobobggo®os, ad hoc @@odybogols dg3Jdbgangdols dogd dg-
7(1)  3gbanols  LEOYJAHYOS  (9bs®mbs”)  mogowsbgg  dgabgdymom  oym
dOsgosb@Mgbo  hodmygs@modgdyero. gobsowsb @G@®odybsgno  dgdbogno  oym
05d05bms oo xR0l  Lsghom  dJobbom  dgddbogno  asg@mosbgdgdols
0obsdmJdgogdbom hogbogoo sbsdoygan gdolomgols, 0b@0g0YS@ @0
3oLgbolidy gdermdols  odbgdsi, d0b0dyd, gAMby  Lodo@mogby ¢BOM®

dgBo dybomgobo s dbgemom wobisagbo ofbgdms.

dgmmg dbcog, 3g-7(1) dgbanol SdLEOSIH Y mds, ad hoc F@odyboggdols
LASEAYBJO0l sbaamadgdoggeo Lods@menols (common law) gsgegbols ‘dgoga0i3
0gm. 3obdo  bogergdo gyudowgds  gdagmes Lobbenol  Lsds@m@ol  bmyosw
300b303900, SALOY@ 9@ Md>-m5b5dMbsFogrgmdols 3obygbolidg gdambols
Lobggdol  gmbg@gBobsgosl  ©s  m@ogbGodgdbymo  oym  dJmbs{oggmdols
bo@olbbyg, Geym®O3 9339 >0gb0dbgm, gOmosbo sILGY@ goermdols 3M0bi03by
(unitarial concept of perpetration; Einheitstizerschaft),”?
Lobygerol @sbodgbols @™l bpgdmos.

@olo  gomgoeolifobgdsc

gbododobsw, Log@modm@olm mobodgamddmadsd ad hoc B®modybsggddo
0beogoygomy®o 3sLygbolidygdbermdols Logombols ao@sfyzgds o wobylFgds
Jobodo@marggdl — 309390963 Lodo®moel  dosbom  0bpogooysma@o
3oLgbolidy gdemdols wm@@obols dgbsdbgansw. 3Mg3g0gb@o, o mJds 9bwo,
5930 gdamdbols  dgdmbgggodo  YR@em  swgomow  dglsagmgero ogm, goway
LEASAYE0.

JCE-0l  dmogodo 3533005030090 9em0 oM gdmgdgdol  aobboangsdwy,
d960 Logbowolimgol, gobgoboermm dobo 3mbiggnGos.

1 0. ICTY-0l bAoAYBoL dg-7(1) dgbaoo: ,,5060 ©589585 ... ob bbgs boboo 9bds@yémps ..
2 9g500. Ambos, Treatise on ICL, Vol. I (2013), 105-106.
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2. (0565)53LO Y gogw@dol J0b39830S

JCE-oll  obpogo@ysgrg®o  3sLygbolidygdbermdol  3mb3gxEos  msogolo
‘dobso@bom ogm  Hggmery3ogao s 30MEs3060  dgegabyg M@0 bBomgdyao.
030  Log@msdm@obe  msbodggmd®mdbols 0b@gaglgbols dglodsdolbow, ICTY-ols
boodgansigom  3ogns@ol  dog®  3093909bd e bads@mombyg  oy@obmdom
dgdndogs.  dgbododobo,  opo  (dobps,  30939096H o Lads@meanols
3olgbolidygdemdols Lobgl Fo@dmswygbrs.2? dolio gddbol Imdgb@owsb JCE
bdodoe aodmoygbgdmes ad hoc G@modyboggdols 0g@molid@ywgbiosdo do@smo
05b5dgdbmdol  30Mgdols  gololsds@mmgdems®,  @AmamAE3 L, xoEmbby®o
05Gowo” (Magic weapon)?** ws d@omdwgdamgdolngols ,Loygodgm (36gdos3”
(darling notion) dcmobligbogdemws.?

JCE, obggg Gmgmeg  dgmesg@ol  3sbygbolidygoemmds,  dbmamo
Log@msdm@olm  Lobbanols Lados@menols bofognos. @o@3 60dbogl 0dsl, @md
m®03g  (o@dmopagbls  {dobps  Log®msdm@olem  Lolberols  Lsds@menols
0bpogogema@o  3obygbolidygdemmdol  ©mJ@@obsl, @mIganlsiE  30®s30M0
sbogmmgo 5@ goohbos GMIgaody Jgg960L Lolbeol bods@maols Lolidgdsdo.2%

JCE gobps dgyigergero, par excelence gmbiggaos ICTY-3o, 0d domsano
@5bgols Lodbg®m ©S 30 0E 0390 05b53©gdmdols 30609500
Lolberollodos®mnenrgd@ogo ©ggbobongols, Mg gbdo3 3989530696
BoG0MIoLIBHod056 ©65Togmgdl o sgomgdbgh Lbgols dom howgbols.?d

JCE-0l dmogo®o o@lo, @53 0g@mosbgdl dol yggers (g3db, gLl s@ol
dobofogms  gOmosbo  gobb@sbgs, dos@fomb Logdmem dobsbl, @mdgenoc
aodmobo@gos  3mbgdgBgmo  ob/@s SoLEAMsJH Um0 obsdoygegdols howgbsdo
Log@mm ga92dol godaegdbdo. sdoGmdoi gfmwgdebgb ol Lofyol 9Ho3bg —
Prosecutor v. Tadic-ol UoJdgbyg bog@momem dobbolb w@emgd@mobs (common purpose
doctrine).

ICTY @m@@obsl  bbgowolbgs Uoddgdo aoblbgoggdygemo  @g®dobgdom
dmoblgbogdws. dogomomsw, bsgGmem @sbs dsmengdbogo a95d> (common criminal
plan), bogGom @sbs doyargddogo dobsbo (common criminal purpose), bog@or
Jobsbo (COmMmoON purpose) s o.9. dmag0obgdom 3093909b@Yeds Lodo@mognds
2oblobmgds, @md ygges gl Fg@dobo 3sLybmds 3sbygbolidygdermdols gGm

% 9g00. Werle, Jessberger, Principles of ICL (2014), 200-201.

% ob. Ambos, JCE and Command Responsibility, 5 JICJ (2007), 159.

% k. Cassese, Criminal Responsibility, 5 JICJ (2007), 110; ob. oliggg: Jain, Perpetrators and Accessories
(2014), 98.

% ob. Werle, Jessberger, Principles of ICL (2014), 200—201.

27 9900. Sliedregt, Individual Responsibility (2003), 101. 8sgs@omasgp, Prosecutor v. Slobodan Milosevic-
ols, Prosecutor v. Radislav Krstic-ols s Lbgoms Logdggdo. ob. 65ddmdol 53 mogols §6 o §8.1.
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Log@mm gm@dsl, @mdganloi ¥bos wo@Jdgms — ydodobogramo dobbmdmogo
aog@mosbyds (Joint Criminal Enterprise).”®

3. Prosecutor v. Tadic-ol L>J3g

JCE, @mama3 Loghmem Lobbegrollsds@mengd®ogo 3obygbolidygdamdols
,»LoLR IO dg@oibgol m@S”, wodggo@des ICTY-0l Losdgansiom dsas@ols
dogé Prosecutor v. Tadic-ols Uogdgdo, @mdganToi Sodggmoem  godmgenobos
©mJBHGobol 9ol s90@gdarmds.2?

@by Bswobo (Dusko Tadic) ogm  bg@dgmols wgdmGoBomeo 3s@GB00k
(SDS)  sppommddogo  [oddmdseagbarmdols  3G9bowgbdo, @mdganoi 1992
Veowsb 3mbbos-39@i3m5m5065 do s@slg@ddo dmbobengmdols gmbogy® §dgbwsl
sbm®0gegdes0  Joli  dGomop  gogdmws  osdosby@mdol  Fobsswdwye
dodoGmygao  @sbsdsyaols 50Q36o301 > ggbgaol 1949 Fanols dm6336603601§,302
3ol 3obmbgdols wo hggnagdgdols ;Qoﬁ)g{)333o303.304

BGowobol  3mbsfoemgmdom  Lodbgodm s Ladmaogom  dogogdols
aodmygbgdom  howgbogr  gmbogy®  [dgbosdo  goblsgym@gdom  sebsbodbsgos
Joemod  SGoxgomdol  (Prijedor)  g30bmwo?  s9@deme,  aobijobol  (Jaskic)
slobargdsdo dgbyao dgos@omgdbymo oxayngdol dog® bymo dsdsgoiols
d3gemgenmbdol  godBo.  L,gmbogy®o  §dgbws”  dodwobs@gmbws  dodogo(3gools
2ob(3om 3939000  Joengdolis @ 60gdg9d0Loasb, domo gdmfysmm (39d0ms @

2% k. ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic, TC Judgment,
26.2.2009, 356. 95, Ljmerom 131.

9 ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 172 ©> 3m3©936m 356.

0 Prosecutor v. Tadic-ol Uogdgbg wof. ob. Gustafson, Tadic, j@gdyendo: Cassese (ed.), Oxford
Companion (2009), 944—949.

01 b, ICTY-o0lb LEos@ygdol dg-5 Igbeo: dmeo@ogydo, @Gsbmddogo sb Ggamopodo xa9ago0l
09360; 259353 09Mgds; g gEmds; sMadydeby®o Jdggdgdols howgbes.

02 0k, ICTY-o0lb LAos@dydol 892 dgbaoo: 3obb@sb dygemgemmds; [odgos ob  o@madydabyydo
dm34Mmmds; 3obbAsb LgMombyamo wobisboh®gods ob xobddmgamdolomgol bosbols doggbgds.

3 0k, ICTY-0l L@ ydolb 993 dubao: babFogo dn3g@mds; d3ge gmmds.

** ob. Gustafson, Tadic, 3@ 93aado: Cassese (ed.), Oxford Companion (2009), 944-949.

305 B0 gom@do,  30bbos-39@H;0m80m5060b  gom-gom  bbgogn  Joens]do, 1991 Fenols
dmbo3gdgdom, 112 543 dozbmgdgdanowsb 43,9 3dm3gbdo ogm Igbyandsbo, 423 3@mi3gbdo —
Lg®do s obsdhgbo — ULbgs gmbogydo  Fo®dmdogamdols dmbobmmgmds.  d@oxgemmols
90603390 {(3960olmob ghmsE, Logyospmgdms, sbggg, d0dpgdstyg Jomsd s bod@shols (Kozarac)
1 90bogdo §39bwol” g30bmwo, Lows, wesbarmgdom, 4 000-3pg ddgomdosbo dmbsbanowsb
800-dg o0dbs  @obm@ogmo  Lbgowsbbgs  LobGogo os@adyndobydo  dmdgdmdom. 0 bos@sbols
0393530590 Gowoborz dmbsfoggmdes. @of. ob. ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997,
127 o dmdpggbm 3s@.; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, 3s6. 51; ICTY, Prosecutor
v. Krajisnik, TC Judgment, 27.9.2006, 469 o 8mdwg3bm 3s6.
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Lbgs  o@addobydo  Jdgogdom. ©oxangdol Lmgmowsh asbgmols d9dwge
bmo 35353030 030391 dm ganeyano.>

dGoegdols  dbodols  dologrgddo  Imodmggdbms  avsbjohdo gy
dgoo@o@gdygan  oxaYRIOsdo  Fowobol  [g3dmbdols  sdopsli@ydgdgeo
Logdo®obo 333039090 gds, Omam®O3  gOm-gOno  dgosdomgdygeao  3o@obs,
dog®od 5O(3 gOmo o 0g4m 300Es3000 bsbosmol, GMIgaoE ©os3RJ0(3900s
dJob 3o3d00L byymosb mybsiz gOm-gOmo 3dodsgsiEol d3gegamdslmsb. >@
04 5MoxgMo  3bmdogno, m9y  gob  glOmas  gdysemme  dom o @o
206093096950 Loggrdggan b g7

Lobodo@manm  3ogms@od  boggan  wvobyobol  930bmedo  Bowobol
Lobbaolblsds®magd@ogo 3sbybolidygdamdols gobboagolsls o®gan ggob@ydowe
>® doohbos ol as®Mgdmgds, @md 0d eyl Jodwgdemyg Lmggen boghdo (Sive),
oo dgos@omgdyamo  Lg®dymo oxangdol dogd ho@odgdya  gmbogy®
(996l @olobangdsdo  dlbggddano  o@  dmdgmaos. gl gsddo  odergmes
3005990l Lodygoggdsl, @md dggegamdbds o 0gm m@o bmgeols ,,gmbosydo
(9960l  aobbmdiogagdol  agadol  bsfogo, @mdgendoiz  dmbsfomgmdos
YO mgga%”g]gmo.mg

Lobodo@manm  3ogoo@ds o  aodm@oiboges, Gmd  bymo  dsdsgozol
d 3380 g mds, ‘dglodanmo, 2obbm@ (3090 9dyyaoym bemggendo ‘dglgeoo
Fgoo@omgdymo  oxangool  dog®, doa®sd  Howoho, Lsddgdo  s@OLgdyao
3030909 gogd006 3odmdpobady, sdols 2odm 390 0dbgdmws
Lobbaolblsds®one gd®ogow 301)"(]60158636351\"0.309

d@o@agdols dbomgd aooliohog®s Lobsdo®manem 3ogos@ols
aoo( Y3900 gds. dobo sb@om, Lobsds@mem 3sens@ols dogd LsgHom dJobbols
omJd®obols POYMPS 309(3909bB Yo Lbods@manols ‘dgmdsls
%15(4)3(*)059636530.310 bymo dods ool d3gegamds dgos@omgdymo 3mbgaod@ols
QoM@ g6do boghobs S awobyobols by gdby 0ogsbbdolbsls,
d@smEgdyaolingols 094™m Fo®dmlowy 960, Fobol{ompsmgoemolifobgdowo
dmgeogbs, @mIganog, dGogdols sbGom, dob ybs 60{)00300)(36(*)3)036)86060.3”

30m3 OG0l S3JE0S(3000, Lodmenmme, Boobho 29bgs
aodmbo@gdygmoyem  sdbsdoggr  ICTY-0l  LEs@ydol  3g-7(1)  Igbeools
dobgogom, Log@mem dobbol wmB®obsbg domomgdom, doybgosgsm odobs, 0y
@mIgeno bg@dymo Esxaggdol 9363 dmgms bymo dsdsgozo

*% wof. ob. ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997, 356. 366—376.
7 k. 0dgg, 3o0. 373.
308
ob. ofgg.
309
ob. ofgg.
*% ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s@. 172.
ok, 0Jgg, 300. 176-177.
*20b. 0dgg, 3o@. 177.
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5330l dbomgd Log@mm dobbols omJB®obols Lo Jdglosb
5M55093350 O™l godm 0@  goobos@s  d@sgrgdols  Jmbsb@gds.  dobo
SbMom, gbps IR0 YE0Ygm,  ModEgbse  dmoiogs  msgol  mogdo
0ogeslbdol  gg9ads,  Omdgandoi,  Logo®oywme,  Goobo  dmbsfow gmdbs,
333 g mdols o hoom@ogl me o@s 0go dsLPo I gemgmmdols agadom.3B

boodgano@Gom  3ogmo@e  d@sggdols  dbodol  Lobo@ggdamme  o@
sgmabbds Lobods@mam 3ogo@ol g@odobsgny@o woxa1ngool Lodosbmdsdo
BGo@obol  ,,35L09@0” dJmbsFomgmdol momdoby. dobo sbGom, ogo ,.o]Goy®”
Aol SOy gdes dgos@omgdyemo oxaBgools Lodosbmdsdo, GmIgerds
0dbbgg@3ams 5 3odogoio Loggar  acoliobdodt Bowobol 3sbmbolidygdemds
slodygmgdygao oym LogOmm dobbol wmB®obsby woydobmdom.

4. (0565)53LO e gdmmdols 3wbi3gx8300l ©sR7dbgds 3MY(39096@
Ls3s@Md>E o

ICTY-0l Loodgansigom 3sans@s Prosecutor v. Tadic-ol Lodgbyg avobyobol
930bmeols  ggoeo0x035300L  3OMmEgLdo  oEas  mgm@ogo  3Md3mbgbGol

‘dgJdbols >9300 gdambdols F0bsdy. dols 9bgos 0593d04mB0@ 9gd0bs
0bogoasma@o  3sbybolidygoemmdbols  LEs@ydobggmo  3bgds s 3sbgbo
235930 9390obg Jmogo®d gombgabg ICTY-0l 09@olddyegbiosdo: dgodagdmos
09 oMS 3060 Loghmsdm@olm Lolbgrols Lsds@manols dobgogomn ©sdbsdoggwe
aodmbo@gdygeoym, dogbgosgsm odobs, dmodmggdmes my oM J0MOES30M0
3630390 gds ol dog®  sbsdoygemols howgbols '331)0532)?315 smbobodbagos,
@3 Losdgans3om  Js@os@ols gohm-gohmo dmbsdstmeng Prosecutor v. Tadic-ols
LoJdgbg ogm Log@msdm@olem bsds@mneols 36mdogno L3giosgolBo sbBmbom
Jobgly (Antonio Cassese). ogo JCE-ol  g@m-g@om  dmogo®  ©odigge s
00)3;@32)(*)59\5.316

Losdganszom 3ogs@ols dog® ‘dgJdbogo M JB®0bsls 9bgs
©3)GJyI@0ogd0bs KA gBYGo  ©obsBogmo,  OeIgmos  yowsVygaHeo
30053000 33303909 gdoll  3OMogdy@mdols  Lsgombl  0d  Logdggdmsb
©s35gdoMgdom, Gmdggddoz  opo  dbgmo  dmbadogdgemo  ob  Amgms
sbobobo 0gm. 39MdmE, EMJHH0bsL brs As59do@B0ggdobs 03 JoMms sbys,
AmImgd03 XyYBYO ©obsToygmgddo s@s30Ms300 dmbsf o gmbrobyb.

bosdgeosiom 3ogo@Bols 0bE0g0© Y@@ 3obygbolidy gdamdols
OmJ@®obol dgddbols 3m3EgLdo LogHmsdm@olm Lsds@mommsb gomsw bos
059335450 gd0bs Lolbeools Lodo@manols 06030 Y@ Y®0

31 0k, 0dgg, 300. 176-177.

4 0b. 0dgg, 3o@. 180, 183,

3 0k, 0Jgg, 3o0. 185.

*® ob. Cassese, Criminal Responsibility, 5 JICJ (2007), 109-133; ob. slggg: Cassese and the Members of
the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 289-330.
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3olgbolidygdemdols 3Gobodo — nulla poena sine culpa,®™’ @olsg mgommbgy
aomlgs  bobol®  sdobmgol 356 LolbodoGmarm  3ogs@ols dogd  go@ymegomo
Log@omm dobbols mB®obols 30mbimgdobsiools dgmmel dods@me.

ICTY-0ol  LAsAyBolb  dg-7(1)  Igbanols  gobdo®@gbdolols  Losdgenszom
3oes@od, goOmo Ib®og, bobo aoglgs obpogowysery@o 3sbyboldygdbanmdbols
LASAYB0LgYe  2obdo®@gdol, @mdgeoi BoMogos ©obsdoygmdo  gobosy®
SO gd@mdsls  ©s  L,0Momgya  dmJdgemdsls”  (culpable omission). o]
03 900lbdgomes  SALOYP@gdambds  GOsogoygmo  aoggdom. dgmeg  dbGMog,
LAAYHom  @obxo  obsdoygamgddo, sgmoGol  ob@om, sILGOYgdanmds
‘dglodangdgemo ogem Log@mem dJobbols o6 2gadol @gomobsiools 3gdggmbdomscs
(through participation in the realisation of a common design or purpose).3?

50bodbyeo  2obdo@@gdom, dg-7(1) IybanTdo SALOY@ gdbenmbols (369651
25033990 oo 05b5dmbofoengmdols 98093963 9003 ©059d5@).
0bpogogsma@o 3sbygbolidygdemmds g9® 0dbgdmws eododo®gdyeo Ibmenme
0d 300 9d0m, MA@ gdo(3 9'dygogrmeE Sbm® (3090 9dwbgb 0609]& 9o
9099963 931,320 LogHmsdm@olie 5bsdogemgdols b49bgb0ls
3)00)305;“01)%’063600).321

ICTY-0l LEo@dydo, Omam®aE bgdmon omgbodbgm, o goblobmgdsegos
Log@mm  dobbols  mgm@osl  @sdmygzowgdgero  3sbygbolidygdgmdol  Labge.
OmJB®obols  dmogodo g gdgbdgdo  Losdgmoom  3seo@ed  asbsgoms@s
Log@msdm@molm hggyagdomo  Lsds@maol, 39@dme, dgmeag Jbmgaom ®dols
‘dgdamdo 3093909bH 0 Lads®maol sbogrobols ﬁa@gg@@:”zz

4.1. (0565)odLO Y gdemmdol 35Lgbolidygdemdol ©s859dbgdgemo gangdgb@gdo

Losdgemoigom  3sams@od  Prosecutor v. Tadic-olb  Logdgbg  aoblsbog®s

J3g0gd0ls JCE-ols M JB®obom 3350 093035:300smgols Y300 gdgE0o

0609]B 900 s Lydogddy®o gargdgbBgoo. woxydbes JCE-0li Lodo Jo@gam@os.
Log@msdm@olm hggneogdomo (3093909b@ge00) Lodos@o@om bodogg

35093MM0sl,  goshbos @s  LogBmm  mdogddydo dbodol  bodbgdo, yggensl
20blbgoggdgmo Lxdogddm@o TboGol ge@ds oJgb’?

7 6b. KreR, Nulla poena nullum crimen sine lege, 399090 do: Wolfrum (ed.), MPEPIL, Vol. VII (2013),
889—898.

% k. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 356. 186.

2 0b. 039, 3o6. 188.

20 9900. 0d39, 306. 189—190.

2 Ygow. 039, 306. 191.

2 0b. 0439, 3. 195-199; ob. slggg: Danner, Martinez, Guilty Associations, 93 CLR (2005), 102—119.
32 JCE-ols 0309J® 90 o bgdogddu®o gegdgbdgdols gobbogrgolsls, Prosecutor v. Tadic-ols
Lodgbomsb  gohmop  b65dMmmddo  aobboenygeos ad hoc  G@odygboengdols  Lbgs  ULogdggdos,
OmImgddoiz  0bwogopgomy@o  3obybolidygdbamds, doMomsws  5b  ©sds@gdom, ©sgydbos
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4.11. (00565)53LBgagdemdol @dogddato gengdgb@gdo

ICTY-3, Prosecutor v. Tadic-olb UsJdgbg, @oblobwgds JCE-ol  Lodo
593089390 309JB G0 gmgdgbBo gggms oBgam®ool dods@m. 32t gligboo:

— Jmbsfogngms Lod@sgang (plurality of persons);

— Log@omm ggadol, dJobbol o@Lgdmds (existence of a common plan,
design);

— 3Go@mEgdymols dmbofogmds Logdmm a9adsdo  (participation of
the accused in the common design).

306309 0bs300L doybgosgow, Lodogg >0bodbyeno 300MdS
‘dg69d e o© SOLAM B yero bolosmolbse, 0b©0g30© Yo Y®0
3obygbolidy gdambols o>x37dbgbols 9RO dg@o 9939JO9O™doLs ©S
30 YJBogemdobsmngol.

4.1.11. 3mbsFommgms Loddogmmy

JCE-0l 3003990 syg3omgdgeo mdogd@dagdo gangdgbGom bobo aoglgs
om]d®obols 3bgdols 05b55dbA Y0 gdamdols 396J3osb, “md 030

Fomdmoagbos xa9ayco @obsdoygmmol 3obybolidygdamdols gm@dsb.

Losdgans30m 3ogs@ols >bGom, »BogOHmm dobbols” dow{ 930
dgbodangdgemo  ogm  dbmgome  @Godogbodg, by 3m@s,  ®®o  3o6ol
dobsfoamgmdom. bgos bwgsdo 5@ oym  sagboao. mydizs  swbodbyano
g0 gdgb@ols  doboo®lo  Logogngdyanm  dmmbmgbo  o@  5ygbgdms  yggmns
SdbOYa gdgeol ,,mMy560bgb9e” JmbsFomgmdsl Lodbgo@m, 3meo@ogy® ob
5dobolR Mooy  gOmgygado.  3goeoxgogsigool  3OmEglol  asdsd@Boggdols
dobbom, JCE 0535 jdogmezoen gdgeno 04™ »OM5M@Y560bgdyano”
(>GsmR0Gosma@0)  xa9n0l dgdnbgggedos?

dobosfomgms  Lod@ogeols  gangdgbBol  bgds  o@  sdobgoangdws
Y90omgdsls >dbO Y@ gdgmms 09M>6 Joyen damdomgmdsby. o]
dm05b®gdmbgb sbggg 3mero@ogn®o, 3m@oEoyg®o mOASbmgdol, Lsdbgo®m
dogn gdols @0 gM9d0(3, GmIen gdo(3 JCE-ols domgom hoomobgb
Log@msdm@olm Qoﬁo‘aa‘g]pr\na?)ls.326

JCE-0ll  ©mp®obsby wog@wbmdom. bmaswswe, ad hoc  G@odgbogngdols 3939096090
Lodo@ma@ols sbognobo ©s. ob. Shabas, UN Tribunals (2006).

** ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s¢. 227.

2 0b. odgg: ob. obggg: ICTY, Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, 3s@. 100; ICTY,
Prosecutor v. Stakic, AC Judgment, 22.3.2006, 3>@. 64; ICTY, Prosecutor v. Brdanin, AC Judgment,
3.4.2007, 354. 415, 438; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic,
TC Judgment, 26.2.2009, 35@. 98.

%2 ob. ICTY, Prosecutor v. Stakic, AC Judgment, 22.3.2006, 3s6. 64; ob. slggg: ICTY, Prosecutor v.
Vasiljevic, AC Judgment, 25.2.2004, 35@. 100.
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4.112. Logohmem 33330L, dobbol sOLYdMSS

JCE-ol  dgmeg  sy@ogwgdgeo  ™bdogddydo g gdgbBom ICTY-9,
0bpogoegsma@o  3sbybolidygdmmdols  ©md@®@obols  dgJdbol  Loggydggen 5327
aoglgs bobo. yggans dmbofoag 9bws dnddgogdegl Loghomm gg9adol, dobbols
Qo@a@gddo. gl dmmbmgbs  sogoamgdes  3gseogogsiool  3GMEgLL.
Loodgemozom  3ogo@od Log@msdm@olbm  obsTdogamgdols d9bgdol, bmpswsw,
3350050353006 Lodmygmols  aomgomolifobgdom, bd@sawgdols  dbodg o9
dgdmbgggsdoi o dgbogos ,,d35300 3B 303909 gogd0ls” Fodwa gboo.

dgmeg mdogd@gdo gangdgbBom bogsgdymmm o6 ogem JCE-ol Log@mm
398dols ob dobbols Lo@yggolbo@ygomo 33303909 030 ‘dgoden gdo
Fo®dmdmdognoyem  Jogemebgmse,  9Esdgose  (0330Mmgobgdygma) s
35]Bgo0sb  2odmdpobodyg  ©oIE0(3gdY@oym.  3mbg@gRmo  @sbsdoyeols
hobowagbo, bosdganszom 3ogo@ol Sb@om, 3350 093035300bmgols
d609gbganmds 5@ JJmbes Loghmm agads 5b dJobobo wobsdoyaols howgbsdwy
0J6gom@s dmdbogdyeo, QOOIYEo® oo, 09 dols ‘d99©9%-
dbodgbgeomgsbo 04™ 398dobs, dobbol 3M0dobsgny@o ‘doboo®d o,
2omgo@olfobgduemo wobsdoymols Boggg[ﬂom.ng

Log@om dobbol, agadol gangdgbBo gg® ©ozdoymgomegdmes, my JCE-
ol (930900 ©@obsToygenls Lhoombgh oMo Logdmm sbsdoygegd®ogo dobbols
gy gdols dJobbom, o5@sdge  Jo@swo  Ig@olidogdom, dogbgosgs sligmo
sbsdoygaols Lol gds@ydo howgbols “888001‘)3330130.329

SJCE-0l  9Jbigbol” oo  dsps@omos Prosecutor v. Limaj-ols  Lsgdy.
JObogml  35bdsmsgobmuagdgaro  s@dool  (KLA) xomolbigszgdo  Lodbgodm
300gbobmgols 3ob3gmgbogno bogmbzgb@®oE0om b5b5 30l 356030 4oL
Lob@gdo@ygdom  Lgdwbgb,  ofsdgowbgb  wo  LobBogoe  g3ydmdmobyb.
dogbgosgo 5dobs, LosdgmsEom 3ogs@ed Log@mm dobbols gargdgb@o o®ym
03 5Oa99dgbBom, M 5@ ogm godm@oibyao, xo®oligo3gdo, Lag@mem dJobbol
SbOyagdols bogmow, dmJdggdobgb 3o®swo '3‘36)015603?)00).330

4.1.13. 365 gdnmols 3mbsFoagmds Log@mem 29338530

dglodg oo gdgao  mdogddado g gdgbdo  gywolbdmdls  JCE-ols
LoJdosbmdodo  dBomadygmols  dmbofommgmdsl  sy@ogdgemo  Lydogddg®o
g0 gdgb@gdom. o3  gangdgbBom  dobodsgyg@o  dmbsFomgmdol oy gbs

37 0b. 653G@Iols 1 0530.

% ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s@. 227; ob. sbggg: ICTY, Prosecutor v.
Vasiljevic, AC Judgment, 25.2.2004, 35>@. 100; ICTY, Prosecutor v. Kvocka, AC Judgment, 28.2.2005, 356.
98; ICTY, Prosecutor v. Stakic, AC Judgment, 22.3.2006, 3>é. 64; ICTY, Prosecutor v. Brdanin, AC
Judgment, 3.4.2007, 3o6. 413, 418, 439; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic,
Lazarevic and Lukic, TC Judgment, 26.2.2009, 356. 98.

** ob. ICTY, Prosecutor v. Brdanin, AC Judgment, 3.4.2007, 3s6. 417-418; ob. slggg: ICTY, Prosecutor
v. Limaj, AC Judgment, 27.9.2007, 3o6. 113—115.

*% ob. ICTY, Prosecutor v. Limaj, AC Judgment, 27.9.2007, 356. 105—117.
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Logdo®olios. syg@omgdgamo s s@ol sdbOygagdaol dmbsfom gmds dmoizogogl
5bsdogemols  3mbg@gH o dgdowygbermdols  Igldyyangdsl.  dogogomasg,
d3ge0 ganmdbol, [od9b0L o ULbg. LosdgamoEom 3oms@ed s@bodbs, @mam® 3 3o
dmbosfoag ao0boo®gdls JCE-ol 2obb@obgol, ogo sdom 9339 gbdo®gds o6 Lbgs
2bom sbm®30gegdl 2ogMm05b9d0L Loddosbmdsl. dgbsdsdobow, s@bodbyano
90939630 o6 gymolbdmds Bobogy® Jmbsfommgmdsl — dGsggdagaols
oL{@gos o® 0gm osyEmgdgero 3M0dobsgy@o woxa9Rgool §gg@mdolsmgol.
od  gangdgbGom,  d@odEgdgamo 5@  oym  gomEgdyeo  9d@3o3goobs
dGomEgdoyamols  obgmo  dmbofomgmdol  ba@olbo,  @Gmdgols  godgdys

©565Togmo 9@ 9obbmOG0gmEYdmEs.33!

dgbody 0509JB M0 g0 9d9bBom, No! >Gols Logogrogdeganm
dGogoyamols Jmbofomgmds ogmlb syEogdgero b s@Obgdomo howgboano
5bsdogeols yggans gergdgb@ol dodosdm — dbodgbganmgsbos dolo o@Lgdbomo
dmbosfoamgmds 03 ©obsdoygangdmsb dods®mgdom, @mIgams howgbolmgolbsc
dols d@sao 351)3?)0.332

4.12. (0565)53LO e gdammdol Lsdo 5@ gamdos — bydogd@a®o gegdgbdgoo

ICTY-0l  Losdgemo@om  3ogos@ed  Prosecutor v. Tadic-ol  bogdgby,
hodmsgomods JCE-0l Lado godgam@os (Lobg)333

1) dodomswo (basic JCE);
2) Lobidgdydo (systemic JCE);
3) gogdimdogeno (extended JCE).

15d0gg  3oBIAMO0s  gbgds wsbsdoygamols hobswgbo  Log@mem  dobbom
aodlidgogn e 55dosbms OX A YBIOS b, Omdgeo oM 33900
0530190998960  boboosmgds. 3093909bG g0 Lods®mago, ghmo dbdog,
Lodo  go@gamdools (36gd0m, syoem0dgdl JCE-ol Lydogddu® gergdgbBgdl s
obggg, dgm@g dbMog, bgdmm gobbogya  LogBmm  ™mdogdd @ bodbgdmsb
9JOMO©, M0MM Y0 309G 00bomgols sdoboliom gdgen L3930 9@

0609]B 9O ge0gdgbBgol, Mo 3odmdobs®gmdls Lydogd@u®o gergdgb@dgoowsb.
4.12.1. 30000500 (1565)53LO e gdeeds

30039800  3oBIJyM®os,  Omdgebs3  dodomse  JCE-ol 9fmegdab,
boboosmgds  dgdmbgggom, GmEgbsi  yggers d@smeagdygamo  dmbsfomgmdls
Log@mm 29330l godaemgddo s s5dImdAsggol  gOmo  ©s opgogg  Log®om

# ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s6. 227; ob. sbggg: ICTY, Prosecutor v.
Krnojelac, AC Judgment, 17.9.2003, 3o@. 81; ICTY, Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, 356.
100, 119; ICTY, Prosecutor v. Kvocka, AC Judgment, 28.2.2005, 3o. 98; ICTY, Prosecutor v. Stakic, AC
Judgment, 22.3.2006, 35@. 64; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and
Lukic, TC Judgment, 26.2.2009, 35@. 103—106.

32 0b. ICTY, Prosecutor v. Brdanin, AC Judgment, 3.4.2007, 3s6. 427, 430.

3 ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 356. 195.
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obbAobgs. of ygggems Jmbofoanyg 3obygbolidygdgeros xa9x0L 0@ howgboeno
sbsdoygeoliomgols, goby®dhggas domo dmbsfoegmdols bo®olbols.334

30039800 350 9aMM00mn  Jdggdol  ggoeogogsioobsmgols  gbws
o 0bryl:

- oXA9BIO0L  gOm-gho  SL3gJHdo  doobi  dGoggdymols
Ib@owsb dmbsfoggmdols by@dgogno;

- obsdoyagdb@ogo  2obb@sbgs, gobos®gdymo  xauxnol  Lbge
V93090006 g@hme@3®

‘dglodsdolow, db0dgbganmgsbos, b5 9dyen 9bo ‘dg300696
‘dgomobbdgdsdo woxaungdol Lbgs (g309dmsb. godmdogdsd doGomswo JCE-ols
aodemlaygbgda o 9bgs 550 0bm 1, ®md  JCE-ol Log@mem 298>
dymds@gmows (Abbgg@ddenol) d3genganmdsdo, dBsmEadygao msgolbo bgdom
dobosfoamgmdes o8 bog@mm  agadol  gom-goho  sl3gdddo  dsobz o
dOoEgoygeml  gobbdobyamo  JJmbps  @obdomgbol  aofgge  I3gengemdsdo,
dogbgosgo 0dols, @MI mogo o@ hoyogbos sbsdoygao. syEoegdgeo oG
sOol, @md 30®ds  Ydyogme  hHooobml  @sbsdoygao,  Logds®olios  dolo
dmbof o gmds oxangdol gom-goho Jdgogdsdo do0bs.

boodgans3om  3ogo@oed  doGomswo JCE-ol  ©ogydbgdolsl  Godwgbody
boddg  godmoygbs  dgmdg  dbmgmom  mdol Igdpamdo  3M939096E Y00
LodoGm@osb, GmI gogdo@magdobs dolo gsdmygbgds. sligmo ogem  Almelo-U
boddg, Lowsis @owo  3@0Bsbgmol  Lobods@maomd  bog@me  @oxg 9950
(common enterprise) mJB®oboby  oydbmdom  Lsdo  ag@dsbgemo  (36m
53bsdog90 dM0@sbgemo Lodbgodm Bygol dggegenmdsdo. Joygbgosgo 0dobs,
Omd  Ibo@me  gOmnds dJmoyzebs  JIgogds  Lol®yergdo, Lodogg bozoL@o
d33e0genmdols  dmbsfoggo  hsomgoms, asdmdwobsdg odowsh, Gmd  gggesls
3Jmbos  d@o@Fsbgmo  xoMolgool  dmygmol  gobb@sbgs.  olbobo  0ygbgb
d33e0 genmbdols sbsdogenols mchoBbé@Q36Q360.336

dgmedyg deygobogno dogo@0mo 9bgdmEs Jobools Lodbgo®m
Lolbodo@menml dogd  gobbognyan  Hoelzer et al-ols Logdgl. goboswgao  @ygol
dggegemdolngols Lodo gg@dsbgerols gobodo@mengdolsl domomgds 25390

3 0b. 0dg9, 30@. 196; ob. slggg: ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, 3s¢. 436; ICTY,
Prosecutor v. Krnojelac, AC Judgment, 17.9.2003, 3>@. 89, 95-96; ICTY, Prosecutor v. Simic, Tadic, Zaric,
TC Judgment, Separate Opinion of Lindholm, 17.10.2003, 3s&. 157; ICTY, Prosecutor v. Blagojevic and
Jokic, TC Judgment, 17.1.2005, 3s>&. 703; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic,
Lazarevic and Lukic, TC Judgment, 26.2.2009, 3sé. 95-96. o>mbodbygar UoJdggddo wsbsdoygando
dmbofoeggdl  sdmd@sggoom  Logdhomm  aobb@sbgs  dobbol  goblsbm®ogmgdmoew -
Lbgoalibgs 0bogopygsmygdo dnwoxogsiogdom.

> 5. 0J39-

3 0b. 039, 306. 197; Almelo-l Logdols Fglobgd ©sf. ob. obggy: Law Reports of Trials of War
Criminals, Vol. | (1947), 35-45, <https://www.loc.gov/rr/frd/Military Law/pdf/L aw-Reports Vol-1.pdf>,
[9.2.2016].
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obgg Log@mem  oxaynsngdol ©md®oboby. yggas domgebds ogmes, G®I
3obo@gmo 3mbydgdm saomol dmygarols gobb@sbgom gowedyogoom.3d

Lbosdgeoo@zom  3o@mo@od  300g9e 393 gaM®oslbmsb  30ds@mgdom
309(39096G Yo Lasds@menosb  Lbgs  ULoddggdo  dmoygebs,  3o®ggeno
3°09d3mG00l  Lsogygb®spome,  GOmdgmms  dobgogomss sbsdoyganols
holswgbo  dgddbogro  xayxnol  gom-gOmo 9300l dog®  howgboano

sbsdogemo  yggams  Fgg@oll  dog@  howgboan  @obsdoymo  omgen gdmeo,
Log@mm oxa9ngdol ©mJB®0obols go@ymgddo.338

4.122. LolBgdy@o (00565)53LO Y JdEMdS

dgmeg  3oBgameos  —  bobBgdymo JCE  auaolbdmdl Lol gdy®
Lobab@oggl, dognoMmdsls”, 9300390 gls yogaols, OMYIAO(300
Logmb3gb@@sGom  dobsgo.  sbgm  obsdoygangdl, 9dg@glbfomaw, Lhowoosb
dobogol a9dopgdo, d339egdo s bbgs 3o@gdo, MMIggdloi dgabgdygeo ogm
5bsdogemgd@ogo  ,,LobEgds”.  Logogngdyamms  bgedgfymdol  aobb@sbgols
sy gbs. LobEgdol bybgdols (mEbs dgodmgds oEbogl dMsgogdyaols
dogn oz gdoasb, dolo 0g@s® oo 3mbozooosb 608(*)3;90606)3.339

d9gmag 359000 Jdggdol 3gsoaogsioolomgol, 9bos ©owyobogl:

- mOa5b0bgdymo @g3@gboyeo LoliGgdol s@OLgdbmobs;

— 0Mo@mEgdymagdol dbMowsb oBoydo dmbsfoegmds dolido, dolo
996950l (30006s;

— 65T To Jmbsfomgmdols goby@dmdowo asbb@sbge340

‘dglodedolow, byydogdBg®o db@og, LoliGgdydo 350930005
3odmobs@Bgomes  Logd®mm  aga3d0l  dgabgdols o  dobo  aobbmdEogmgdols
2obbAobgsdo. gl 3oMggemo s dgmdyg 3oBgam®@ools bydogd@y® bodbgdl bols
9JOMa350L  g5bbMobgolmob  dodsdmgdom, @mdgaroi  dggbodsdgds  Loli@gdols
Log@omm agadobs s ,dogrsmdbols” J0bobls.341

Loodgenszom dogo@od bolbdgdmdo JCE-ols Lsogoygl@®scomo @odwgbody
boddg  godmoyggbs  dgmdg  dbmgmom  m®dol  dgdpamdo  3M939096@ Y00
LodoGmeosb, dolbo godmygbgdol sbsdygmgdol Jobbom. sligmo ogm Dachau-
bs s  Belsen-ol  Logmbigb@d®s@om  dsbsggdol  Lsgddggdo,  3omggero,
aobbognygano o ddol  Lobodo®merml, bmeom dgmédg — oo 3GoBsbgmol
Lbodbgo®mem Lolbsds@merml dog@, m®ogy g9@dsbos do. m@ogg Lo 3mbigbG®siom

337
e ob. ofgg.

ob. ofgg, 3om. 198-201.
39 0b. 0439, 306. 202-203; ob. slggg: ICTY, Prosecutor v. Krnojelac, AC Judgment, 17.9.2003, 356. 89,
92, 96; ICTY, Prosecutor v. Simic, Tadic, Zaric, TC Judgment, Separate Opinion of Lindholm, 17.10.2003,
3o@. 157; ICTY, Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, 3>@. 101; ICTY, Prosecutor v. Sainovic,
Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic, TC Judgment, 26.2.2009, 356. 96.
30 0. 0Jgg, 3o0. 202.
*0b. 039, 3o6. 203.
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d5bogdo  bmogobgb  3530d@gdl, 9bgdoe  g3yOmdmebgb s 5ygbgdwbgb
Bobogy®  Ygydogbymgel.  dOomegdymgdl,  obsdogeols  howgbolsl,
bogmbgb@BMsE0m  dobogdo 0g@s@dJogmom doomo  msbsdpgdbmdgdo  g3ogom,
043696  bganddwgsobgerms  Gopagddo. dom  dodo®m  [oygbgdymo  Lbgowpslbgs
d@omEagds  dMo3ogs  bdobogol  3o@ododms  dggmgmmobsl, @mdgeroi  oym
Log@mm  ©oxy9sgool  dJobbols (206b@obgol) bofomo3*? Belsen-ols  Logdgby
2ob0lobmg®s Lodo syEomgdms olswygbo doMmds:

—  00Lgdmdes g oM 35@0ddgdoll Yo  Im3y@mdobs s

5b5dogergdols howgbols m@ysbobgdbymo Lol gds;

— 03MES MY 5AS> Mmomnmgyeds sbgmo Lol gdol dybgdol dglobgod;

- d@omgdgmols  dbGosh  oBogdo  dmbsFoegmbol  go@o,

Amdmomnsi 0go  gbds@gdmws  Log@mm  sbsdoygmgdbdogo dobbols

A gom0bo0ols

Lbogogngdygam o6 5@ol, dOs@mEgdsd  ©gHom@o  osd@oEmb
Lol@Ggdsdo dmbofoggmdol gm@sgny@do, Yy sOsMPoGos@YG0  Mmsbbdmos,
sModg  gbws  hobpgl  dobo  dbdowsbh  ®g3@gloygao  LobGgdol dodos®rm

9JON Y gos, 0)03;9@;9360.344
4.123. 3530300 (0565)5dLOYmgdenmds

dgbodg 353 JRMM0S — FogH(3m30e00 JCE®® aoblbgogogds doGomso s
bobBgdamo 35 9300900Las6 0dom, @md 0mbmgl ¥Yu@m ©sdbogro ba®olbols
3303909 gd9dL. 0g0 sbmEodEgds oligmn dgdmnbgggzolbomsb, GmEgLsi LogHmm

29830l QoM gddo ssdosbms xaygo Lhswols agadom aogmgegolifobydgen
jﬂagpa%ols}%

d9Lodg 3B gam@00m JIggdols 3gsmogogsiEoolsmgol ¢bws o 0bwgl:

— oy G3pgbo 0gm [obosl{ompobkgtgBowo xaynol gom-gomo
FTag®ol dog® obsToyemols howgbs;

*2 0b. 0dgg, 3s@. 202; Dachau-ls Lsgdol Fglobgd ©s§. ob. slggg: Law Reports of Trials of War
Criminals, Vol. X1 (1947), 5-17, <https://www.loc.gov/rr/frd/Military Law/pdf/Law-Reports Vol-11.pdf>,
[9.2.2016].

* 0b. 0dgg; Belsen-oli Logdol dglobgd of. ob. sbiggg: Law Reports of Trials of War Criminals, Vol.
11 (1947), <https://www.loc.gov/rr/frd/Military Law/pdf/Law-Reports_Vol-2.pdf>, [9.2.2016].

¥ ob. ICTY, Prosecutor v. Krnojelac, AC Judgment, 17.9.2003, 356. 96.

** Extended JCE-ols Lbgopsolbgs Jotmgm dglo@ggolbdy ob. Famegs, bsgydgmado (2015), 211;
Ba@ogs, Lobbaol  Lods@mosano (2013), 348, @goerody, 359000569090 ©sbsdoyegdbdogo
GA60bsG0s, 3M9d @ Po: bodygdos (M), MmAYbobgdymo sbsdsyao (2012), 103; Extended
JCE gmdobols  Jodmygao  dgbs@ygolbo —  gog@imdoemo JCE, asdmdwobotigmdls  mgommb
>mbodbymo 3o gammdools Jobss@liowsb.

** 0b. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s@. 204, 220, 228; ob. slggg: ICTY,
Prosecutor v. Stakic, TC Judgment, 31.7.2003, 35@. 436; ICTY, Prosecutor v. Vasiljevic, AC Judgment,
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dobosfoamgmds  gobs  s@lLgdomo (Bobogyg®o dmbsfoangmdols doybgpsgow),
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Fag®o dobo wos@ligboli 3g@omeosb (1990 Fanoli 12 ogemolowsb). dogrg oo
aobs  saommddogo  by@dgmol  wydm@sBogaro  JoGBE00l  megdxomds®y,
s00hogls  Bmbbos-3gh3mgmg0b0l  Sboddagol  ©g3YEo@o s dgdymd

7 ob. Wilt, Milosevic and JCE, 36 g3 do: Waters (ed.), Milosevic Trial (2014), 484—485.

398 Ygo. 0]z, 485.

399 dgmogaols 3sbygbolidy gdbammdol M JBMobsbg ob. bsdBmIol XII msgo.

% Prosecutor v.Milosevic-ols Lsgdgbyg wof. ob. The Man on Trial, 3@93xado: Waters (ed.), Milosevic
Trial (2014), 48-73; ob. olggg: Higgins, Milosevic S., 3mgdyendo: Cassese (ed.), Oxford Companion
(2009), 811-815; Prosecutor v. Milosevic, <http://www.icty.org/case/slobodan_milosevic/4#tdec>, [9.1.
2016].

107


http://www.icty.org/case/slobodan_milosevic/4#tdec

53GHMMOL BEGHOEPO W30S

309boEgb@oe. o0go  oBoy®  Gmel  medsdmdes  3o@Bool  (396GOS@ Y@
ddodmggamdsdo. ICTY-ol  Lobodo®mgrm  3ogos@ed  @s0dboyo  ©53b5Tdog90
36m  505d0sby@mbols {oboswdgy d0ds@mnymo s@SgAMO  sbsToygeolsmgols
— ©93bs, ©g3OE300 o Lbgs s®adydebydo oj@gdo. 0go dmbsfou gmdos
JCE-ol  UoJdosbmdsdo,  @mdaol  dobsbo  ogm  dmbbogao  Lg®dgdol
A9O0GMG00l  gmbogy®do aobygmsggds. woxaygngool §g30gol, oo dm@ol,
JO0Tb0 05l gOmo©  Gopmgsb  po@sxoblbs s Lbgs  @og@gol,  sbanm
3°830@0 3Jmbosm sEgommd@og 39603035ma@ domgdmob.40l

Prosecutor v. Krajisnik-ol Ubogdgbg JCE-ol  godmygbgds ogm  Lsgsdsmm
dobo go®mm dybgdols aodm. so3gol Ibos@ol sbGom, ogo 3Mbi@gBHY@e© oG
Sbodmgdes  dAsmgdymmols  0bpogoysy®  Islygbolidygdemdsls s o
dggbodedgdbms  godmdogdom oy gbogn  3mbi@gB e 2oMgdmgdgol.  dobo
9h399mE GoOmm d3bgdol godm, dGomgds JCE-ol godaamgddo o930
0d 300, @mdgwoiz  LEAOYJHYOYws  JMImOgoymo  ogm  ©@sbsdoyganols
505936015.402

sdol  gomgoaolfobgdom, sigol  dbodg ombmgos  dBoggdbyaols
30053000 3ogdo@ols, ‘dgmobbdgdols 5396 9 dgogne, 30bogy®
SALOY@ gd@ gdbmsob, My Msdgbse s@OLgdbomo, §x89JG0sbo ogm dolbo obdo®gds
JCE-obmgol. >@bodbyemo 2oMgdmgools 30 3039000b SY(3080gd@MdS
aobolsbwg®s  Prosecutor v. Brdanin-ol ULogdgbg. L{mogo s@bodbyar  Lsgdgl
9nomgdes o330l dbotdyg msgolio 3mboiools 601503306)3?);@0;9.403

dGogools Ibo@gd 3Mg39096@G Yo Lodo@meols obdo@gdom bgdmm
aobbognygano JCE-oli godmygbgdol 3mbi3gxEos goodgm@s. JCE asdmoygbgdmeos
ON doldGody®o 5bsdogengdols hogbolismgols OS> JOYE M S
Lobbaolblsdo®mamgd®ogo ©ggbolbmgol, 3GM3aOmA0l by ganmbdom, dobs Go0dy
29MyO5B0Ye-A ghoGm@ oo dgbeyogs @ dJmbws. JCE-ol §gg30mdolomgols
3oLgbolidg gdemds 0ligmogg GoGmm o0ym, @MamAOE mogoE ©sbsdoyan gddogo
6{]68“-404

dGoggools 3B 3ogoom, doGomswo (Fobogyg®o) sILEYmgdgemo 5O
04 Logoengdgem, ymgoaoym JCE-ol {9360 ©o s@3 o0dg dgmsbbdgdols
5Ogdmdsls djmbes aowsdfyggdo 360dgbgarmds dGoegdbyals s dJoMomsw
LGP gdgels Jm@ol. dGsmgds Ymomgdes Prosecutor v. Stakic-ols Logdgls,
Omdgedoz  0ogm  babyolidyemo, @md JCE Tgodangds dmoiogogl  do@sgno
@5baol  AbOYEgdangdl, Gmdegdoi  0y4gbgdgb  doGomsw  SALO Y gdan gols
»0bLA®YdgbBol”  Lobom. ©oi3gol  dbos®ol  dogd  dmygsbogro  Prosecutor v.
Brdanin-ols  Logdgbg aodmbs@ygeo  dmbobdgds  dgmobbdgdsby, d®ognogdols

“ ob. ICTY, Prosecutor v. Krajisnik, TC Judgment, 27.9.2006, 3s@. 1-23; ob. olggg: Tochilovsky,
Krajisnik, 3®9d+ando: Cassese (ed.), Oxford Companion (2009), 768—769.

2 0b. 0fgg, 871-872.

% ob. 0]3g, 873. Prosecutor v. Brdanin-ols Logdgbyg ob. 6536030l 58 mogols §9.

% k. 0dgg, 874.

108



53GHMMOL BEGHOEPO W30S

Jbo@ol sbG0m, oGS L, TPom g0 Fowsfyggdoegool”  Jobso@ A0
JCE-ol (930900 g@mosbo gobb@sbgomn Log@omm dobobl om0 g30bgb a93d0m

306309H g0 o ob 5dLEMsJHmo© gomgsmolifobgdyero QoBo‘HoﬂQ{]Bom.“%

43900300l gomgogolifobgdom, Lolsds@merm  3ogos@od Prosecutor v.
Krajisnik-ob  Logdgbg JCE doohbos  3sbygbolidygdemdols  yggenobyg  dobowgd
QOO d@ o goa@ols 06©0g300S@ M0 3obygbolidy gdamdols

©515939dbgdeo.407

dogbgosgom 0dols, @md Prosecutor v. Milosevic-ol ULsgdg 2006 §genls,
dJobo  ao®@sigomgdols asdm gg® odbs dmenmdwpg doygsbogno, Prosecutor v.
Krajisnik-ol bogdg 0dsgg Yerol LgdBgddg®do wolidganws. gl ogm goms@g@mo
ICTY-0ol  dog@d 2006 (geol  aobbognygano  Lodggdowsb, ULowsi JCE  ogbs
2odmygbgdymo. mJ@®obols obEGm®osdo slggg 2006 §gero 360dgbgenrmgsbos
0odom, ®@md opo Prosecutor v. Krajisnik-ol Ubogdom  ©ogydbps, Gmama
bganddmgobgenr  3odms o s  gmd3wgby®d  bLoddggdby oMo
20dm5g9bgdgmo @@ 06403

9. (00565)53LGYm gomedol EmJ@@obol godnm d9bgdol Jgbrywgols
d3Rgmmmds

Gombemsg dmwsbobo (Radoslav Brdanin) ogym  bg@dgmols @gdm y@s50mem0
25@G00l 30@o@0gy@o ogo, Omdgmbsi dmbboy®d-Lg@dge Jnsg®mdsdo
do@oo 05653 gdMdgd0  ggog5. Il dMsgo  gogdms  y@sobols (Krajina)
53G™bmdoy® Agl3ben035do ddody abodoygegdols hogbs  JCE-To
dmbsf o gmdols 39dggmdom, Omdgols ,,LEAMsGgy0ge0 3983ds>” ogm demlbogano
Ilgendsbgdols s dmbbogeno bm@gs@gool 39M3sbgb@yao ©ggbs dom dog®
s gydogo dmlboy®d-Lg@dymo Lobgadfogmesb. JCE-do ULbgs 3mano@oiyg®o
0 gdoi3 Inbofomgmdwbgb. 3@w@sbobl, 3mbi®g@gmsw, JCE-oll Log@mm
dobbol  obEY@gdol  bgeddmgobgemdsdo  gogdbms  dGsao. ogo  msgolo
3@0B0g9@0  dosgnoygegdom  Ybdybggmymas  ,,gmbogydo  (dgbrols”
30m3gll. ogo oym, sbggg, 3OM3sA5bolE Yo  35d35bools L, LEAMSE g0y
29230” G go@oboool mowy@od0?

Prosecutor v. Brdanin-ols bsJdgbyg, Lobododmemm 3sgs@ols sb®om, JCE-ols
3oLgbolidg gdemdoll  gm@ds  o@  gglodsdgomes  sbigmo  godmm  dybgdols
5b5Togemgdl. o3 3obiygbolidygdamdol  dgdggmdom  dGseegdol  dbsdy
»U{30g0m©s” 03 306, @mdgeroi  LEHOYJH YO  Jmdm@gdyo  oym
obsdoygeols howgbsl. ogo dgglodsdgdbms 3s@o®s aog@mosbgdgdols Lsgdggol,

% 5. 0dgg, 875.

4 0. 0Jgg, 884.

7 k. 0dgg, 877.

% 9950. Zahar, Sluiter, ICL (2008), 221.

“® ob. Gustafson, Brdanin, j¢gd:a do: Cassese (ed.), Oxford Companion (2009), 620—621.

109



53GHMMOL BEGHOEPO W30S

OMY@A0 3590005660l [93003 04m Go@oho. Lobsds@mam 3sgrs@ols sb@om,
Losdgemaom  3oems@s Prosecutor v. Tadic-ols Logdgbyg, JCE-ol ©og3dbgdolsl,
Lfmoge  3s@ots ©obsTommgd@og 9059000569390l  aamolbdmdos 0 sliggy
gg@opwgds  aodobgomes  d@omEgdygmls s ydyogmm,  ,,30bogy@”
SALE@gdgerls  m@ol  Dgoobbdgdol  s@Lgdmdol oy gdEmdsbgt!
5d0@™Mdo3,  Lobodo@merm  3ogoodod  JCE-ol  3obygbolidggdemdols  gm@ds
dJoygegdaosm  doohbos  dBsmEgdygmol  obpogoygsmy®o  3slybolidygdbanmdbols
@l bodgmgdemow A2

Prosecutor v. Brdanin-ols Uogdgbg Losdgems@om  3oge@ded  s@sbim@swe
doohbos Lobsdo@mene dsans@ol gowsfyggdomgds JCE-ol gof&m d9bgdoliosb
©5353d0Mgoom. 030 5O OGS Egdol  dboMoll Fodwmm  0bG P3G EHS30SL
99bOmoms, momJml JCE-ol smos®gdom F@odygboenls dogzs Log@msdm@obm
sbsdoygamgdol hodwgbo @og®gdol Lobberollsds@magddogo ©ggbols s
sbxol godmm ﬂabodg@a&@m%o.‘m Losdganszom dsams@ol sb@om, Prosecutor
v. Tadic-ols Logdgbg LYmego go@mm 69bgdol ©sbsToymgdbyg ogm Logdso,
9200690 s@OLgdyao ,gmbogy@o (dgbpol” IsbIBodols s  gog@zmdogro
JCE-0l 0bdg@g@omdol d4bgdols 600030@015%’063?)00).414

Prosecutor V. Brdanin-ols LoJdgby Lolosdos®manm 3ogo@Bols
oo Y3900 gds, 9OHN0 dbdog, 00399000, 030 (3RO MO
06030 9@ 35Lgbolidy gdgrmdols MO0 dmgobols ‘dgbeywgsls
30630980 xgdodgdom, gl 3OmEglo  @mI  ©sgd399wgdo@mgdobs
306309900 boggydgen gdols S Lolbanollsds®mnengd@ogo
Fobsdo®mdgdolomgol. mydizs, dgmeg dbdog, dGomegdygals ©s ,,30bogy®”
SO Y gdgeols dodols dgosbbdgdol o@OLgdmdols 3G303900lL  goagdeymgds
o0 dgglodedgds  Log@modm@obm  obsdogmols  d9bgdsl.  dobo  dobd@odo
bdodoe 0dEgbo® ©oEos, 0gMs@Joygao dogsygegdols djmby msbsdwgdmdols
3000, 9dgAgblogo, gg® 2o0b0oMgdl Bobogydo SIOYmgdaols 2gdsl ©o
S5O(3 M50dg dgmobbdgdsdo dggs dommasb. sligm dgmobbdgdsl b ybggerymals
030mmb  0g@s@Joygamo  @obsdoyemgd@ogo  LolbFgds, @mdgmoi RO
998960560 39d5b0b30s LogHmsdm@olic wobsdoygangdolmgol 0bwogooysaey®o
3obygbolidy gdeomdols slolodygmgdans. 09656 Joyano obsdoyegdb@ogo
Lob@gdom owgdgdo ¥bps o®(dybobgb LogOmm ©obsToymgddogo gadols
@30;@0%0(30&30.415

19 ,k. ICTY, Prosecutor v. Brdanin, TC Judgment, 1.9.2004, 3s6. 355.
ob. 0dgg, 3. 347.

2 0b. 0439, 306 356, of. 3. 340-356.

* ob. ICTY, Prosecutor v. Brdanin, AC Judgment, 3.4.2007, 3s6. 421.
ok, 039, 3ot 422-425.

e ‘dgo. Gustafson, ‘Express Agreement’ for JCE, 5 JICJ (2007), 134—158.

110



53GHMMOL BEGHOEPO W30S

JCE-0l godmm  d9bgdol dgbmyogol dargemdsd ¢9dgogyme hoos@s
s> bgmowpsbh ofbs psdggdygmo dobo gosbogrobgdobs o  goedydeggdols
Bgboda go@mds,H10 Gz dmggoobgdom ICC-3 gosggmsd!’

10. (00565)53L6 7 9de@d5To S@>30MES3000 IbsFomgmdols gangdgb@o

ICTY-0l Loodgms@om 3sems@sd doansb dsm@obo (Milan Martic), bymdool
53B™bmdoydo  dgyombols, p@o0bsbs s p@s0bsl  Ly@dyaro @ bimdero ol
(RSK)  ymgoano  domoembhobmbobo, doo  dm@ol, mogesigol  dobol@@o,
sdbsdogge (36m JCE-0l m]@®obsby woydebmdom, doybgosgsm 0dols, G®I
030 ®dobs s  oEsdosby@mdol  [oboswdpgy  dodo@myan  sbsdoygan gddo
9Ydgogme 56 dmbsfomgmodos s @3 obogyde gLiidgdmes dom howgbsl.
ds@obo Jdbogs 51bMmbamdbols ©o ‘dodols >@dmlgg@ml
Ao0masdmbgmgbom,  3g®  YbOYbzgygmgos  o@slg®do  Jmbsbangmdols
Log@mbmgosl. doygbgosgs dobo s@oydygogm dmbsFomgmdols, Prosecutor v,
Martic-ol  Usdgbg  Lobosdo@merem  3sems@sd  dGsmegdyano  dsobiz  doohbos
©53b5dogg 0dols s@os@gdom, M3 sdol IG3ogds @3 oym Lako®m. bsddgdo
d003m390mEs  30MES3000  dG3o3gogegds 03 xaxnol dogd  obsTdoygeols
hogbols, Omdgeoboi bgerddmgsbgarmdos 0535 ds@§obo. dsls
2350300(36MbogAgdymo  JJmbps  ,gmbogydo  {dgbol”  Log@mem  gg9ads,
9dgome  aobgdes WIHIYG 0bLEYJ3090L Wsbsdoyols hobowgbow @
5.9, do@mGobds 5@ dgohgdes s@SsLgMdo dmbobagmdol ol Go@mmdsld@sdosbo
©g3bs, @mIols  mogosb  siEoagds  dobo  dognoyggegdol  godmygbgdom
‘Haod;@a?)mggo.‘ug

JCE-0l  ©m]@®0bod 9339 oMo ©5539dbgdymmo  mdogdB Yo s
b99609]B M0 gegdgb@gdom ggbo dmogzos ICTR-Togs.

1L (00565)53L& 7 gdemdol 306398300 0330 9dgbGoios @gsbrol
®®009bsenTo

dogbgosgo  0dols, 2003  (ansdeg ICTY-Ls o ICTR-U  Logdom
36 39OMEA0 3303;90419, ICTY-3o obpogoygommy®o 3obygbolidygdamdbols jomaow©
hodmygo@modgdyeds mJd@obod — JCE-3, doogowsb o@mydsdo 3gBow 33056
dmogows ggbo. gL, bogo@syome, 30m3yasdmol mxolgol dm@ols d3zomy
30MOobszool dgEgao 0gm. 3GM3YOsGYOoL  mgolo Jsogodo LodGowogdm

1 Ygow. Jordash, JCE, 3@ gd=mdo: Schabas, McDermott, Hayes, Ashgate to ICL (2012), 137—140.
a7 ©sf. ob. b5dBOMAol IX msgo.
8 k. ICTY, Prosecutor v. Martic, TC Judgment, 12.6.2007, 3s6. 442—455; ob. slggg: Meyer, Martic,
d(ﬁgagg\n‘ﬁo Cassese (ed.), Oxford Companion (2009), 802—805.

Jorms  gan 3mbBy (Carla Del Ponte), 1999 Fenols 11 s330L3mb, go960ml 9Bod@mgdols
Loddml dogd ©s0b0dbs ICTY-0ls s ICTR-0l 3Gm3g@m@sw, <http.//www.icty.org/en/about/office-
of-the-prosecutor/former-prosecutors>, [10.8.2015].

111



53GHMMOL BEGHOEPO W30S

MJdgol,  aody399 Voo,  ICTR-0ol  goagagdolbopqsb  @odmyzowgdase
odbogds, Mol gogaomsi »yoblibgseggoyeo” 3®o]@oge F)OH(Y);jongngo.“zo

111 (0565)53L&Hmgdmmdol @mJB®@obol 3o®ggmo dgk@ds @sbrols
A®0d965@0l 309390967 bsF>OMS@ o

JCE-0l  wm@d®obol  3odggeno  033gngdgb@doios ICTR-3o 2004  §genls
dmbwos, Prosecutor v. Rwamakuba-Ui Logdols §obslbslbsdsdmmem gBs3bgl sbwody
Gasdogods  (Andre Rwamakuba) oym  @gobeol  w@gdmy@sdogaro  doddsmdols
(MDR) {gg®0. 1994 (ool s3@o@do, @osbeol 369bowgb@oli aomosiEgomgdols
93092, 00, 305JB0gme©, @asbpsdo  yobbm@zogmgdbymo @ gbmzowols
»30O @0bSBMAL”  [o@mdmoagbs.  @modsymds  dgdgmddo  yobsmangdols
dobol@®ols 05653 gdMmdsLo3 035890000. d@o@agdbols dbo@ols ©0©O
degmemdol  dogbgesgsr,  opo  gggms  Foyggbgoygm  dOoaegdsTo
a0do@mn@Est?? 0dsgg (garl, Prosecutor v. Ntakirutimana-l LsJdgbg, Losdgarsigom
dogo@ed  s@bodbs,  @md  ICTY-obs ©@o  ICTR-0l  obwogoysey@o
35Lgbolidy gdermdols 9JOM Y350 Mgobo (9008 gO™3560) LEody@obgyeo
(36900056  godmdwobodyg, ICTY-0ll  obpogoygsmau®o  3sbybolidygoermdols

0960L3O Y gbz0s Ybos 5303980 g0y 0ygm |CTR-%;](3.423

JCE-0ol (3bgd> ICTR-do, 0d3angdgb@doiool 3o@ggan  g@o3byg, dmemdoy
390 20029L. 5dol godao dogogomos Prosecutor. Ntakirutimana-l oJdg.424 JCE-
ol Sbogrobl ICTR-Fo  0d5bg 9x36m Igdo ©Om Esbiodes, goag g,

hgge gd®og, oy (o®dmbowygbo.

112. Prosecutor v. E. and G. Ntakirutimana-l sJdg

d5d5-dgoen 6B 0050056930 (Prosecutor v. E. and G. Ntakirutimana)
115439T0% LodoGma gd@ogo 360Tg6gmmgabos Loodgmozom Jomo@ols Logdols
aobbogngols g@o30, Lowsi 3Mm3g®s@dy@ol mgolbo sd@g03gows, @md ICTR-ol
Lolbods@menm Joms@od oydgs dgaemds, dmegbsi o6 godmoygbs ICTY-ols

30939096 Y0 Lbodo@moen‘do ©05939dbgoyao JCE-ols omJB®obs
dGoEgogmms  0bpogoyemag@o  3sbybolidygdemdols  obsbadymgdems.

% ob. Zahar, Sluiter, ICL (2008), 222.

! ob. ICTR, Prosecutor v. Rwamakuba, Application of JCE to the Crime of Genocide, 22.10.2004, 3s6. 31.
*22 Prosecutor v. Rwamakuba-Us lsgdgbg of. ob. Marcussen, Rwamakuba, 3&gdsedo: Cassese (ed.),
Oxford Companion (2009), 894—895.

2 ob. ICTR, Prosecutor v. E. and G. Ntakirutimana, AC Judgment, 13.12.2004, 3o6. 468.

2% 9g50. Zahar, Sluiter, ICL (2008), 221-223.

2 ICTR-0ls Lolbodo@mene  3sgns@ols 2003 Fanol  gowofyggdomgdom,  gerobsgish
b3340G 3508565 (Elizaphan Ntakirutimana) ©s36030g90 aodmabses 29bmzowols @obsdogedo
0obsdmbsfoamgmdobomgol.  39@dme,  GHBbol  @@magoemgdol  mogwslbbdol ©obdo@gdsdo
(aidind and abetting), bomm wgBedE bBsgodgdodsbs (Gerard Ntakirutimana) agbmigowols ©o
5005305690 Mmd0l Fobsswdwgy dodo@mnya wobsdoggargddo dmbsfom gmdoliomgol. wof. ob. ICTR,
Prosecutor v. E. and G. Ntakirutimana, TC Judgment, 21.2.2003.

112



53GHMMOL BEGHOEPO W30S

Lobsdo®menm  3sgns@ol aoslyggdoagdol aobshog@gdols s@gyydgbdo JCE-ol
20dm%9969d@mds 0ye.426

d@omEagdols sb@om, dogbgosgsm 0dols, Gm®I JCE-by 300©s300 5@ 04m
Logdos®o  Lod@ogmegdm  ®Jddo,  dygmbgcmmbs (Mugonero) oo dolgbybmb
(Bisesero) Lod@ognagdm mddgdo s bbgs ©mygdgbdgoo, Logdme «oddo, JCE-
ol Logomboli 30doG0 Logdo@ols domomgdsl Dgoegost?’ Lod@omogdem oJddo
3oLgbolidy gdgrmdols  Lobol domomgds dob  syEomgdger  3GgOMysGogol o6
Foddmopagbes. gl ogm  Lalodo®mam  3ogrs@ol  woligdgios,  Lsggmemo
‘dgbgoagdboledgda G090 gdols 35Lgbolidy gdermdols Logombo
aow59Vyg00s ICTR-0L  Lodgdol  8g-6(1)  dgbemols  Yglodsdolbow,??8  0dols
3omgoolobgbdom, MM Lolods@mgmbomgol d@segdamgdols Lodb@sawgdm
MJdgdom 3bmdogno oym howgbogo obsdoygmgdols jmengd@oydo dybgds ©o
Log@mm obsdogmgd®ogo agads — BB lbolb aoboan®gds. d@sm@gdbyamgdols
3obygbolidy gdamdbols obsbodygmgdansm JCE-ol doygmomgdanmds, 3G 9@mA0l
sbG0m, 5@gm@dols s MAsbAMEhgdol oG [o@dmawygbws.4??

>bodbyen 5y xdgbHgol  oigol  dbsdg  glogydgame  doohbggwo,
0Josb  odmdobotdy,  d@omegdols  dmfdgms  hHggbgdgdo  ©o,  bmpswsw,
330390 gdoms ghmmdaomds JCE-ol m@@®oboli syEoamgdger mdogdd
s U19dogdda® bodbgol  ggd  osgdogmazomgds.  dgbodsdolsw, JCE-ols
3odmygbgds mgommb d@sawgbolbmgols oym Lobosbm. 430 d@o@egdols dbodgls
oM 3Jmbos  3sLybolidggdemdols  obgmo  Lobol  godmygbgdols  ga3angds,
Amdganoi  Lbod@s@megdm  ®Jddo, dol  dG30o3Egdymgdgdls s  SO3 9O
2090 lgmodo oG >@boI6yas bl

ICTR-0l  Losdgans@gom  3sgns@o  ICTY-ol  Lolbosds®mam  3@s@ogols
dogdbem, 3g@dme, Prosecutor v. Aleksovski-i Uogdgl, @mdgeePoi momnmgye
d@omEagdoby 0bpogoygomy®o  3obybolidygdamdbols  Lobol  domomgdols
5930 gd@mods  gobolsbwgds. sligmo  3Gg390gb@Gol  dgJdbs, Lodb@sengdm
®Jddo LEASAYAOL o0bogooysey@o 3sbygbolidygdamdbols I bangdols do@@Fogo
G0BMYOS, MAOSOMEbgdsl asdmofggges ad hoc @F®odybogngdols 3@s]@ 04590
> 9 mdTo godmm bslosmls Joowgdos3?

*° ob. ICTR, Prosecutor v. E. and G. Ntakirutimana, AC Judgment, 13.12.2004, 3s6. 10.

7 d@omegdol  dbodgd  Foboslolodos@memm  ©s  Lodmenmem  bodygsdo  dg-6(1)  dgbanols
bd09]Bado gergdgb®gdols gobboangolisls sblighs JCE @o s@bodbs, ™3 0g0 godmobs@gdmes
003300 5b 5M330GS300 356 bHSbgs do, mommgymmo msbssdldmgdaols dbMowsbh dgogaols
Fobolifsdgomgomolifobgdopmdsdo. ob. ICTR, Prosecutor v. E. and G. Ntakirutimana, AC Judgment,
13.12.2004, 356. 474, Ljmarom 805.

2 0b. 0dgg, 3o@. 10, 448.

22 0b. 0439, 3ot 449-451.

“20b. 039, 3o6. 455-457.

B0k, 039, 3o0. 458.

2 0b. 0dgg, 3o@. 473; ICTY, Prosecutor v. Aleksovski, AC Judgment, 24.3.2000, 356. 171, Ljmaoc 319.

113



53GHMMOL BEGHOEPO W30S

d@omEagbols  Ibodgd  mogolo  3mboigool  golodys®gdams  dJoygmoms
Prosecutor v. Tadic-ol Usgdg, ®mdgendoz dGomogdol IbGowsb Lod@osmogdm
®Jddo s@sgzome®o domomgds 5@ gmgogs JCE-ol dglobgd ©s, doygbgosgse
50ls, olododmmps >mbodbymo md@obomn A3 oxog9 omdgs Prosecutor v.
Furundzija-l Lsgdgbgs 43

Prosecutor. E. and G. Ntakirutimana-u Uogdgdo  dgmeg  dbodgs
dbodgbganmgsbo.  3g@dme,  JCE-oll  bod@ogrgdm  ®gddo  domomgds-
>0 3d0mom gdols Logombols oM, 0300 ™Mb 30M 305G YOl mgolols
51093MMds.  dMogEgdsd gg006 dgobm, @md JCE-ol aodmygbgdom, ogo
9RO 3O05030a 9doS S o ©gdyga gdols 0b@0goYs@Y®0
3obygbolidygdemdols @olodymgdsl, 3B 03gool 9BOM ©sdsao LEsbps@Eols,
09bs3 dog@izmdoero JCE-ols 608(*)33636000.435

dog 00050, hggner gd®ogo 35Lgbolidy gdamdols R}MAdom
dGoEgdoyands 1994 Fanol 16 o3G0l dugmbg@mml  30d3ggdbdo  Hsowobs
dbo@mo 9O»0 d3g80 g mds, OmE Lo bogomws dol'd@ody®o
©sbsdogemgd@ogo  dmgagbgdo.  JCE-ol  9x6m  godmem  jmb3ggEoom,
b3 00 3B03565L dggdene hogobs sbmdom d3gengenmds, @o3, Mo mJds gbs,
20880gbsl dmobegbes Lolix ganols "omao%ag.“%

dboame 2005 Faol dmerml 3o®ggesm odbs ICTR-ol Lsbsds@meom
3ogsBol dog®  obogoysey@o 3sbybolidygdamdbs obodbymgdyeo JCE-ob
©mJBHG0bsby domomgdom, Prosecutor v. Simba-l LsJdgbg®’, bomem Jgmédgo —
2006 {geols, Prosecutor v. Mpambara-1s 1sodgbg*38.43

12. (00560)0dLO g0 gdemmdol emJ@@obol sbsgobo

JCE-0l 3sbygbolidygdemdols @odoggydbgdgamo ao@gdmgdgdols asbboangols
939y dglodengdganos dolo (36g00l, 3mbignEool Lobbeollsds@mne gd®ogo
‘dggxolgds.

ICTY-0l ULossdgansigom 3ogo@ol aoms(yggdogrgds Prosecutor v. Tadic-ol
Loddgbg  dgagodemos  dogobbomm 9@ sS3ogdoy@  bsAGOmds,  godyg
Lobosdo@mamls 2005{4390 05 gdow,*40 Gmdgendoz bog@msde@olie

3 0b. 0439, 3sG. 474; ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997, 3s@. 681-692; ICTY,
Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s6. 172—173, 230-233.

% k. 0J39-
3 9g50. Zahar, Sluiter, ICL (2008), 222-223.

% k. 0J39-

7 ob. ICTR, Prosecutor v. Simba, TC Judgment, 13.12.2005.

% ob. ICTR, Prosecutor v. Mpambara, TC Judgment, 11.9.2006.

% ob. Zahar, Sluiter, ICL (2008), 223; Prosecutor v. E. and G. Ntakirutimana-l, LogJdgbg ©sf. ob.
oliggg: Farrell, Baig, Ntakirutimana, 36 gdsendo: Cassese (ed.), Oxford Companion (2009), 854—857.

9 9950. Sliedregt, Individual Responsibility (2003), 100.

114



53GHMMOL BEGHOEPO W30S

05b53gamdMmds  Lobbanols  Lods@mgool  gbom  blboll  0bogoeygsey@do
35Lgbolidy gdgrmdols sbogn M JB®obsl.  o0po  gbps  obdo@gdms
Lobods@mneml  0d  3¢303909egdgdol  ,,dm3mggdsdo”, @O®dgdlsi  domsmo
@5bgols 05bsdgdbmdols 300960 Sboa®gdobgb ‘dgdamdo
Lobbgoollodos®mnegdbdogo 3obybolidygdamdbols mogowsb soangdols dobboo.

JCE-3  poododmans  Log@msdm@olm  mobsdgamd@mdols  dmgnmoobo.
Prosecutor v. Tadic-ol ULogjdo@sb dmygmengdyeno, ogo asbos 3b0dgbgermgsbo
05Mom0 03 300950L gobobodo@mangdaa, OMAggddsz ©obsdoymo hsowobgls
05b5sdb@ Y gdamdols o  Logdhmm  Jobbol  3G0b30350bg  woydwbmdom,
OOXAYNRJo0lL  FGodygamo  mEAASbobgdol  dgdggmdom. JCE  obwogowol  dog®
howgboan 5d3o@s 93obmbm Jdgegdsl, GmIamols 3o@sdo®o 3B3o3gds Js@FGH0go
040, 9393300 9ds  mB®obomn  dgddboan 8590000569017 Godpgdls,
amdemol  ,,{93003"  ogm, obggg, FobLIBedygdo  obsToymgdols  dgdmJdgeo
(doogmo  @sbgols  mobodpgdmdol  30®0), 0d  Jobboom, ™I ,,50%03900”
SdbO Y@ gdaol  5dgods  Jdgogdoby  0ogRydbgdobs  dolo  d@ogro.  sLgmo
300gb0L gobodo@mengds ©mJ@®obols dgdggmdom ya®dm 0bFgbloyg® boslosml
SHOMJoES, oA YBPOM  Esdsgro  mbols SALGY gdangdols.  Prosecutor v.
Tadic-ol Logdol dgdwga, Ibmenme 2001-2004 (engddo, ICTY-ol Logdosbmdols
43905bg oJBoy® gobodo dgdydeggoymo 42 LodGoggdm mJdowsb 27 (64
30039600) ©ELsdgMgdgmo ogm JCE-ol 35bbolidygdemdols gm@domn. 44 sdols
99309, 2005 Fenol dmgrmbmgol 3odggenr 0bLEsbzosdo woldymgdyao 37
LoJdowsb 19 ds0bz dgoogos JCE-ol 3obygbolidygdemdols (3(*)&)3015.442

300d0g0lL  Lopaobo ogm  JCE-ol  goy® 33939200 QQ%OBOGOQ,‘M?’ dolo
SOSLEASAYRAOLgYo  Fo@dmdoganmdols godm. JCE-ol {g3dmds  goop039dgeo
04 @obsTdoygaols  howgbslmsb.  dolbo  36gds  Lodygogmgdsls  sdanggos
dGomEgdols Ibodgl, Losd@oggdbm mJddo dgg@ebs ygem IgBo dGsa@gds,
g30®g bbgs 3obybolidggdamdols Lobol odmygbgdom dgodangdmws. JCE-ols
dofobos@dpgagms  sb@om, 309390gbRgo0m  hodmys@modgdygemo  (36gds  o@
aodmdobodgmdes  3g-7(1)  Igbeool  Dobso@lowsb. Il 9fmogdobgb
3obygbolidygdamdols ,,93500L mgm@osls” s ,.boodl”, GmdgamoE gdgows
3151‘;33@3;@1}.444 ICTY-0l @@®0dgbogrols Jobodo@merg gg9@-ymish  @roboimando
(Per-Johan Lindholm) §g®@s, @®md JCE ogm ,obosgno os@eoygo” yggesbogols,
doom dm@ol, Log@msdm@ole Lolbaol Lods@mgolbmgolsi jodasw (3bmdogn
05b55dbO Y gdamdol  @mJB@obsbg. dobo  sb@om, o0po PLodagdem  oym
A®0dgbogols boj8006m60bom30b.445

“! ob. Danner, Martinez, Guilty Associations, 93 CLR (2005), 107.

*2 0b. Zahar, Sluiter, ICL (2008), 221.

3 5§, ob. @goaody, 3ogMm05bgdymo sbsdoygm gddogo m@ASbobsios, JBgdymdo: bodygdos
(M900.), 0OA5b0bgogmo wobsdoyaro (2012), 103-237.

M JCE-0l g@o@ogoby ob. Damgaard, Individual Criminal Responsibility (2008), 127-128.

> ob. ICTY, Prosecutor v. Simic, Tadic, Zaric, TC Judgment, Separate Opinion of Lindholm, 17.10.2003,
35M. 1, 55 ob. sbiggg: Damgaard, Individual Criminal Responsibility (2008), 127—-128.

115



53GHMMOL BEGHOEPO W30S

JCE-0l  ©@m]d@obols  dmogo®  3s3go@03030090gam  gergdgb@oe, @3
beol 35 w9890, gmegddogdo 3sbygbolidygdemdols mgm@oswe, dgygodanos
dogohbomm Lol gdy®o sbsdoygmols Log@mm agads, dobsbo. gl s@ols JCE-ols
yggeos [9300l dJmogo@o ds5303doMgdgero  Gameno, 30Msdodo  aaobsbgen gemo
0be0g00gdbg. dobo  dodBogo ULJgdol dobgogom, ©oxyyRgdol  gOM-gH M0
Fgg@0l  dogd  howgbogro  Jdgogds ULbgs (g3dlb  dgg@doibgds  ©@obsdoygmsw
809@;;md0emo  JCE-oll  dgdmbgggsdo, oy gl oym  g@odobsgny@o  gg9adols
3mMb0gdygao,  Fobolfomaobdg®gBowo  Igogao. gl dol (36905l 0dwgbow
5QoMNMYdlL, Mmd  Loghom 2930l 209 s@OLgoymo  @obsdoyangdocs
Bg0dagds dmgdcagl JCE-0l godgamgdPo.446

Log@mm g923dsl, dobobl doggsgo®m JCE-oli bydogd@dyd gergdgb@odwy,
@mdgeoi  dob Lolbgoolblsds@magd®ogo  3sbygbolidygdamdols  gOHn-gOm
Jmogo®  25M9dmgdsls  Fomdmowygbl. doGomswo JCE-ol Lydogd@ydo dbsdy
25dm0bsBgos gobb@sbgodo, 3g9@dme, Loghmm gsbbmsbgsls (shared intent) o
936909 @dodo  (knowledge); bobBgdamo  JCE-olb  — Lol gdy®o
©obsPoygagd®ogo  69bgdol  39@bmbogny®  mebsls (personal knowledge) o
bgemols Jg{gmdodo (intent to further the system)*8 wo gog@mdoaro JCE-ols —
do@omso JCE-obs s bobBgdndgo JCE-ol LydogdBda® gergdgbdgomsb gomsw,
5bsdogemols 2obdgM 9@ omdsdo (foreseeability).4+? A 935b5L 3bgeo,
dJogbgpsego obMms Lbgoslbgomdobs, dgagodegros aobgobogmm, Gmym@g
939600 9A0  356b@sbgols (dolus eventualis) gengdgb@o*0 Yglsdsdolow, JCE-
ol bgdogd®uco dbomg dgag0demos a5b3ds@BAmm, Gmam®z 3o5bb@sbgsls (intent)
3eogl aobdg@gdoemdols (foreseeability) ,.obsgno” g gdgb@o.3!

LYmoge b9o09d 9o gagdgbdo beols JCE-0l mobosdlidgmgdanmdbols
OmJBO0boe, Lowsi odbdygmgdgemo  dmddgogdl  aobb@sb, JCE-ol  dobbols
dobow(ggo,  aoblbgoggdom  mobsdmbsfomoligeb, @mdganoi  dgpbgdyamsw
Ibogme  sbds®gdol 9Fg3L  3mbgdgd o wobsdoygmols sBy gdsl. o
dggbgds ™bogddy®d gangdgbdl, oo 3bodgbgenmgsbos, Gmd dolo Jdgwgds,
3005300, JCE-ol dobbgdowsb 3odmdobsdgmdwgls, aoblbgoggdom
05bsdmbsfooligeb, @mdganoi  dbmeme  sOLgdomn  obdo@gdsl g3l
»30bogy®”  SALEY gdgenls 3M6309H Y0 obsTdoygmols Bolsog)aﬁog).“ﬂ
39bg@o@ag@o  aobb@sbgs  Jodos@mygmos  Lfmege  xagxnol  3®odobs@y®o
dobbols dobow{ggoe @mamai ghmo JCE-ol godyagddo, sbggg Godwgbody

*® 9950. Schabas, Introduction to ICC (2011), 229-231.

“ wo§. ob. Hohener, Individual Responsibility: JCE (2015), 100—102.

8 gow. 039, 103-105.

49 ‘dgo. 0dgg, 106—110.

40 ‘dgo. 0ggg, 109.

1 9g00. Cassese and the Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 300—301.
2 9go0. Swart, Modes of Liability, j@gd4ando: Cassese (ed.), Oxford Companion (2009), 89.

116



53GHMMOL BEGHOEPO W30S

35 oMo, Lydlbowoy®o J3g3090m05b9d0ls 39dggmdomss, MmEglsi obsdoygao
Go@Onm boloomol Jo@o@gdgmos.433

JCE-ob  godmem  3bgdols  a0dm,  Jgbodanms,  mobsdmbsfoaols
©5b5dogedo dmbsFogrgmdols badolbo 3bodgbgammdom yg@m dosao ogml,
300009 05655 Y gdaols JCE-To. ©0sdbsdogols d@sgrgyenmdols bo@olbmasb
©5353dodgdom  Sbgmo  dods@mgds  Igsbog@ms  dm@ol  ogol  Lopsbl
Foddmoagbl.  ICTY-3o  odbOgegdganls ©s  mobsdmbofoagl  dem@ols
Lobwg@ol  gaogangdol  sligmo  dowamds, @EmEs o6 ogml, gfobsswdogygds
9Omgb g lsdos@megd®og  Lolb@Ggdgddo  o@OLgdygeo  bpgsdol  aogangdols
300b303L, Gmdaol dobgogomsz d@smgymmds  gbes oyml  @sbsdoyyando
306069300l 53353 M0, bsTogeols  3oGods  JMbAModYBHMAL o6
dgodangds  obggg doygdemegl d@s@o  obsdoymgd®og dgogydo, GmamA3
©o© 30bGM0dYBMA LI

bmpswo, @md  Yggbgomm JCE-ol  ULsdogg ®dogd®a® 39@3836615,455
Y390 olgosg ‘dgglododgds Lbgowslibgs J39960L 9OMgbyeo
356mbdgdemmdol xa¥RYOo obsdsygmols 0y mobsdmbsfomgmbols (36900l
‘doboo@lil, mydzs dmgao  3mbxr@mbEsGogmo  aoblbgoggds LYmege  dom
b99609dB9®  gergdgbBgodos,  goblogym@gdom,  gogmimdoar  JCE-do.  ogo
30039800 MO0 35GJaM®0olysh asblbgeggdom, @mam®aE bgdmm gobgoboagm,
PROO  sdsemo  Lydogddu®o  dbodol  gangdgbBom  bolosmpgds.  dglody
3509300l @AOML  Jdgogds bm@Gogmegds JCE-0L dobbols aodgm, dop®sd
20dmMdobs®gmdls '33593?)05906.456 JCE-ol  slgmo  dopamds  gFobss@dogygds
Lobbeools Lods@mog@o  mobssdldygagdamdols  LolGgdy® (36gdol. Log®om
Lbado@mneols oo GEswongdols 3Jmby oligmo  Jg99b69d03 4o, GmamE oGS
©OEO 3G0556900 ©S Jobso, dogbgoogo 0dolss, “md nogols
356mbdgdanmdsdo  omgomolifobgdgh  aobdg@g@dowo  wobsdoyangdolsmgols
3oLgbolidg gdamdsl, 9Foboomdwgygdmwbyb dgbedy godgam®ools Lydogddg®o
g gdgb@ols  osbgm  GoGmm  GmAIPEoMgdsl, ,,3mbzAgRgmo  Lbobrg®gdols
6\5(4)3‘33”.457

JCE-0oli (36905, Log@om xs3do, Jobss@dwgamdsdos nullum crimen sine lege
3(4)06(3030006.458 o gbogro  doboss@lom, 00 o aodmdeobs@gmdls ICTY-ols
bEody@dol obpogooysma@o 3slgbolidygdemdols 36gd0056, @obsi dmfamdls

35Lgbolidy gdermdols ©053597dbgo g0 609] 90 ©d b9609]@ 90

453

o omoms, 9bmiEools  sbsdoyaols  Vgdmnbgggsdo. dgo. Ambos, JCE and Command
Responsibility, 5 JICJ (2007), 159—167.

% 9g50. Ohlin, JCE, 5JICJ (2007), 85-88.

455 dobofogmgms  Loddoganrg, ULosghom  agad0l, dobbol o@lgdmds s  dAsaegdyaols
dmboFoggmds Log®hom agadsdo.

0 3og@zmdoao ICE-ol gdoGogol Bglsbgd wof. ob. Olasolo, Essays on 1CJ (2012), 129—134.

*7 ob. Danner, Martinez, Guilty Associations, 93 CLR (2005), 108—109.

®® 9gow. Damgaard, Individual Criminal Responsibility (2008), 127-128, 238-241; wgoaods,
3900056 gdge0o 5bsdoyga gdb@ogo mGa560bs300, 3990 do: bodggdos (Mg0.),
M®2560bgd gm0 sbsdoyaro (2012), 230-231.

117



53GHMMOL BEGHOEPO W30S

oM gdmgdgdo. dolo Logydgangdo Log@msdm@obe hggyegdoon  Losds@moado
5M530Ms300  0dbs  dmdogdygmo  godmem  0b@g@3GgBs3ool  dgmmeols
aodmygbgdom.

09d3e  ygges o3 3@oRogol  dodsdm o bglgbs s ol bl
oM939630M9d 9o s >5©g335BYM0 Islgbo dJmbpom, o doMomswse oligg
RoM0MdslIBod0560,  LolGgdody®o s LobEgdyg®o  ©sobsdoygmgdbol @MU
auctor intellectualis 3mbsfo@gmdomn  ogm  956300Mbgd @04 gu@sols@gdos
Jobgbgt nullum crimen sine lege 3®0b3o30l  aobdo®@@gds.  dolo  sSbHom,
3@0bi03ol  dobsbo, gOmo dbGog, oMol Lobsdo@mneml  ©ozgs  wobsdggdo
063 gM3M9Ho300L  ho@bmgdol  powogsbgols s obogro  Lads@manols
d9Jdboligeb, Bog@sd,  dgm@g  dbMog, o0go  o@  gAOdogsgl  Lsds@menols
3G0aAgLgm 35630m0@gdols ©s 063gMIG RS040

doygbgosgo 0dols, O®d dgmeg 30Ol o6 SIMIAsg9d©s  J0MES30M0
a5bb@obgs  (dolus directus) bhswgbogmo ©obsdsgemol dododm, dbm@me gl
300mds 390  0dbgdmws  Lobbgrollsdos@mengd®ogo  3obygbolidygdammdolagsb
aomogoligaangdol  dobgbo. 0o ogm 03 Aog@mosbgdol  {ggdo, @OmIgols
LoJdosbmdodoi  ogm  dmbsgnmebgemo  3mbg@gdgeo  obsdoygmols  howybe,
Omam@3  dobo  dmbsFoggmdom, sbggg  dobo  FbGowsbh  Logosmwgdyenm
dmJdgogdols ﬂaﬁls@ﬁg@a%p@m%om.‘m
5b5dogegdols holiowgbow Jmogo® ,,3ao@BRm@dsl” g5 zmdoero JCE-olbmgol.
ampgbsi 300 bpgds doGomswo JCE-oli {gg3co, dogomoms, dJmoghmdol,
M®yob0bosiools s by, GmIgaoi Lhopol @obsdoygal, ogo omgsmmolifobgdls,
Omd  obsTdoygegbols  3oMggends  gobsd,  dgodengds, L3000  aoymml”
5bsdogemgdol howgbols dgmdg gobol. gl @obgo odgodss, GmEglsi 3060
bpgds olgmo oxa1xgdol Fg3do, Gmdgendoi dodomswo  sILG Y gdargdo
9JO®05bgd05b Loghmm sbsdoyagd®ogo gadols 'Halsols(f)?]gm(‘]?)gmogp.%z

Jobgbglb »Jdom, dodomswo IJCE Jdbows

Jobgbgl sO9396@0 Logydganosbos dolus eventualis bydogd@a®o dbsdols
9093963 msb, obsdoyeols hogbols @obgols 25(36md0ogM gdols
Jgbodgn gd@mdslmob  @o3o3dodgbom, ®mEgbsi 0G0, dJoom  yg®m, auctor
intellectualis s@ols  sbsTdoygagd@ogo  g9ad0m dmdgwo  osxagxgdol  {ggmo.
09d3s  Jnogo®o aoMgdmgds,  @ol  a0dm@i  JCE-L  obwogo@ysey®o

3obygbolidygdemdols  LOygmegoen Lobgo 396 dogohbggm, o0bwogoysey@o
d@omgymo  3sbybolidygogmdols 36)0660300,463 Omdgol dobgogomss, 3oMols

SO0 gyammds  bes  ogml  obsdoygmTo  gmbE®Modyizools  sg33o0®o.

9 9900. Cassese and the Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 289—330.

0 9g900. 039, 321-322.

a6t g ggmo  gdmddgomdol  dgdmbgggsdo, GmEgbsig  0go  goggdymo  oym  gdmdgos
©absdoyga gddogo dggaol mogowsb sEogrgdol dobboom.

*2 ob. Cassese and the Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 326—330.

463 dgo. @goerody, 2o90m05bgdymo obsdogmgd@ogo m@asbobsoios, jMgdymdo:  bodygdos
(H90.), meysbobgdygmo  sbsdsgano (2012), 230-231; Darcy, Collective Responsibility and
Accountability (2007), 253-255, @sf. 245-253.

118



53GHMMOL BEGHOEPO W30S

obsdoygaols  35@oMs  JMbR®0dyHmA0 by  aoblbgogogdmwgl oo
3630393 M@0 g o644

13. Ygxzod90s

Log@onm xoddo, JCE dgagoderos 2ob3ds@@mm @mam@ 3 ©oxa1Rgosdo
dmbsfoemols  3o@sdo®o  ob  0M0do  Jdgogds,  dods@mygmo  3®odobsgy@o
Log@mem  d0bbol LolGymgdo dmygoboliyghd® JCE-ol (936l 986m  w©owo
d@oo  dogdmgol  @obsdoygmols  hogbsdo,  gow®g 03539  ©obsTogaols
sdbdodgls o §oddgbgogmlA  JCE-oli  Lodogg  goBgam@os  s@os
05dM 30 goyen0 3063093900 sbsdoygeolmgols aomgogolifobgdyano
0609]B 900  gangdgbBgdol I gleygagdoby, oMsdg  30Mols  m@ysboboioyen
‘Ygboden gdamdsls s 0bpogooeysa @ ﬁmg\n%g.“m

ICTY-0ls dog® 053330060 5090 JCE-ol omJBOobs, 3B 0o,
Log@msdm@olie Lobbaol Lasds@msgndo dmero@ogy®o 9bjiools ds@omgdgao
04 — Lobbgoollsdos®mergd@ogo ©ggbs wogfymm  domoamo  msbsdogdmdols
SdbOY@gd@gdby Log@msdm@olem 3gdobo@odygamo  Lods@merol Lg®Hombyemo
s®mgggolomgols, obsdoygendo domo »0009]3 G0 3MbG®0dy300l
slodygmgdols Ho‘ﬂbaggo;}ogg”.%g Log@msdm@olm  Lobbaool  Lasds@msenls
bkodogomes  obgmo  3sbybolidggdermdols  gm@ds, @OmdgmoE oMo
»55Lodmgds  d@ogl,  Logds@olo  d@z03909egdols 606)3“33”,469 o
396J3ooLsi bomsbspme sl gdos JCE.

JCE-0l  3mbggigools dobgogom, 0obs5ILE Y gdbermds A geolbdmdl
9gomo SO Yagdeol  Jdgogdol  Dgbodsdolbmdsls  Lbgs  sIL@ g gbdenols
Jobobmob, OmEglsi ygges Ingdgegdl gomw@mgms, ,g0mnls ©s 0ds39
5a0@sl”,  boby@dmogo @m0l gobdogmmdsdod70 960Tgbgemgsbos, G
3989, dobsbo, nsgolbo Fobso@lom 04l >®odoGma bmdogdo,
omgoolifobgdgli  @obsdoyganols Bog@g[ﬁob.‘m > JCE-oli d9dJdbgangdo o6
29olbdmdebgb 6gboldog® dmbsfoa gmdsl, s@sdgo 3M0dobsgry® Jobbmdmog

X ARBIO>To,  29adol  IgbOymgdsdo  ,,bogomgdbymm”  0bogoysmY®

* 0bpogomemamo  3sligbolidygo@mdols ©og9dbgdolol  Lods@mmosbo  3sbgbolidygdammdols
(fair labelling) 3®06Go030Ls ©s 0G0 gaemmdols 0gBs@Jools” 360dg69eamdsbg ob. bsdMMPols
XII mogo, §4.1. s §4.2.

% 9950. Darcy, Collective Responsibility and Accountability (2007), 245-246.

% 9900. Sliedregt, Individual Responsibility (2012), 78-79

7 9qo0. Chouliaras, International Criminality, j@g3=ado: Smeulers (ed.), Collective Violence and ICJ
(2010), 85-86.

%8 9900. Weigend, Co-perpetration, 6 JICJ (2008), 477.

 Ygow. Jordash, JCE, 3@ gdmado: Schabas, McDermott, Hayes, Ashgate to ICL (2012), 134.

7% 99o0. Ambos, Criminal Responsibility (Art. 25), 3@9d«endo: Triffterer, Commentary on the RS (2008),
749-751.

1 9g50. Shabas, UN Tribunals (2006), 309—314.
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dmbof o gmdss, mdgenog 9 dgogoem dmbsf o gmdbols d®3039%0L
3o g0y gdols o@ aygmolibdmdws.

bgdmombodbyano 0b@0go s Y®0 3obygbolidy gdgmdols
©05d59039dbgdge00 25M9dmgdgdol 25dm, Log@msdm@olm Lobbanols Lods@msendo
JCE  ULoopydanm  @opg®gdolbs  ©s  LobEgdyg®o  ©obsdoygagdol  @alxol
9bOYbgge logmeasw 0b©030 Y@ Y®0 3obybolidg gdamdbols Lodo®@m
Gm@Ises3 Jmoblighogdwbyb.472

ICTY-30  obpogoysgy@o  3obyboldygdbanmdbol  @olodymgdslmsb
©s353doMgdoyamo  ,,boMggbgdol”  aodmlm@gdsl  dggEews  Log@msdm@obm
05bsdgamd@mos ICC-0l 39dggmdom, LHs@yBobgygeo, sbggg 30939096 Yo,
omJB®obyamo 36960l oy gddo.

72 ‘dgo. Gustafson, ‘Express Agreement’ for JCE, 5 JICJ (2007), 135—-136.
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IX. 53b@7egdemmds Lobbgol Lsds@naol LsgHmsBmdolie
Lolsds@momnenmBo

Log@msdm@0le 0sobsdgamd@mbols dmsgo®o ,,og5a0965” ICC-0l dods®m
Log@msdm@olm Lolbanols Lodo@mogndo 3OO0 05933000 gb9e00
SO Y gdamdols 0blbEoG ol — JCE-ol godmm (36gd0L  dgbmyogs oym,
sOLgoyo  bodggbgdols  ©s  3OoB0gol  gomgomolfobgdom, olg, @m3
Log@msdm@olien  Lobbaol  Lsds@maol  dobbgdl o6 dgJdbmes  Logdmby.
dmogo®o  04m, obpogoygsmy®o 3sLygbolidygdbamds, @mdol  bEs@Badolb 25-9
Igbaool  0b@gA3GOgHo300m,  0bpogool  d@omgummdsl,  sbsdoyendo
b omgmdols bo@olbl sggdmgde®gdmos73

>lobodbogos, Gmd ICC-I 30M39e03g 2owsFY39@0e0gbosb ©sofym o3
»O0g5gbol”  Ygldygangds oMo  ICTY-oll  dgdydoggdbyao s  3Go]@ogodo
30200 ©sdz300M9d o obpogoygsag@o  3sbyboldygdemdol  Fglgdols
@0d0b oGy do  033a0gdgb@oioom,  s@sdge, s gbermdols  (3b9b0L
bmgooyg®o 3obdo®@gdom. 5dol boggydggeo Log@msdm@olm mobsdgymd@mdsd
ICC-ll  obwogoysamy®o  3sbybolidygdamdbols LEAsBYBobgyo  3bgdom
dg9ddbs, @G53 godmobse  wobsTdoyando  dmboFomgmdol gm@dgdols
dm[idﬁ)g(?)n%o(goo'ﬁo.“m

SO gdamdols 36905 @™ol bBoB oG do sdLEOsJGueos — 25(3)(a)-9
dgbano  dgoogl  dbmgme  dJodomsw,  G®spogoyga  3sbybolidygdemdols

13013;]3613,475 Gomso LAYl dgdJdbgangdds abs goyblbgl 3M939096@3 e
Lods@mognls.

L. 53b@Hymgdemdols (36305 ©s Lobggdo G®Iol LESE7GTo

ICC-0L bAoA YBoL  253)(@)-g dgbeno, ICTY-ol  LEsdydol  dg-7(1)
dgbanoligob  goblbgoggdom, 3oO@s30®  Joygmomgdl  ALOYP@gdamdbols  sd
Lobgl s o@bodbogl, MM @obsdsgmols sdbOyagdgano (Principal) s@ol 3odo,
@I log  goohbos @obsdomanty ymbHGmaro (control over the crime)*™® o

5(3bmdogMgdl ymggerogg S5s 477 396dm, 30b(3

*7 Ygo. Weigend, Problems of Attribution, 12 JICJ (2014), 265-266.

AN mogdo  aodmygbgdygmos LHsH0goo: ©ag375dg, SILGP@gdenmds, 3O gogmdo:  BaGogs
(Mg90.),  Lobbaol  Lododomeol  dg3bogtgds  (2013),  325-354;  wggdmody,  osMs30GEs30(0
(0565)53bO g gdamds, 324 JoGogendbosmangds  @s  gobmbo  (2012), 91-101, @mdgmgdoi
bodHMITo gobobergdgmo s dgglgdymos shogo yosfyggdomgdgdoms s Jnbsb@mgdgdom.
7 99500. Jain, Perpetrators and Accessories (2014), 94.

AN (oo 0530l 3M5]Hogodo 33300093 B9@mdobls — control over the crime, Gmdgeroi bodH®ITo
Fomdmeygboaos ,,0obsdogmbyg 3mbE@maols” 3bgdols Lsbom.

*7 ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s6. 332; ICC, Prosecutor V.
Katanga and Chui, Confirmation of Charges, 30.9.2008, 3. 487; ICC, Prosecutor v. Bemba, Confirmation
of Charges, 15.6.2009, 356. 346.

121



53GHMMOL BEGHOEPO W30S

) gobogygdeo osbm@Eogegdl  ©sbsdoygaol  gangdgb@gols (direct
perpetration, 3o®as30®0 >LG @ gdamds);

2) ULbggomob goOmo  sbmdE0gagdl  ©obsdoygambg  3mbG®Mmanls,
dobbg  @oz0lMgd Yo s@Lgdomo  SIM3obgbosh  AsdmIobamy
(commission of the crime jointly with others, o6 co-perpetration,
056553 Y0 gdarmdo);

3) obmdEogmgdl  job@Gmel  0d  3o@ol  bgdoby, @mdgeog
Pdgome  SlOYmgdl  @obsdoygmol  ™mdogdBu® 90 gdgbBgol
(commission of the crime through another person, 56 indirect perpetration,
5®530H©530M0 >ALGYE gdEMds). 478

sdbOyagdgeo,  @mdol  bBodHBolb  dobgwgom, s@ol ol 3odo,
Omdgeolo >dgl @bs dsear by S5m0l 2obbm@ (309 gb0ls
Jgbodengdamds. SO gdbenmdbdols bodogg Loby wwgol dpamdsdgmdom I1CC-

ol Lbgopolbgs goesfygg®oegdomn 9339 60630&)636"3;@00.479

SdM00©,  @mdol  bBoBaBdo 9339  SOLgdmdl L@ Y gdanmdols
©mJBd®obols (36gd53, MMIgeoi 3obdod@Bogl 25(3)(a)-g Igbenols dobss@ll. 1CC-
ol 2o05FY39600gdgd00sb, LAY gdamdol  (369d5Lmsb s 3ogdodgdbom
25bLo3gm®gdom asdmlogmeos Prosecutor v. Lubanga-l (05b553b&gan gdenmdols
3s5Lgbolidygdermdols mgm@osbmsb dods®mgdom), Prosecutor v. Katanga and Chui-1
(5@5300©s3000  SILOY gdamdol,  5@30Ms30M0  (M565)sdLB Y@ gdgrmdols
35Lgbodlygdemdol  mgm@oslnsb  dodostmgdom) s Prosecutor v. Bemba-i
(bLgdogddu@o Fbodoli gargdgb@gdmob ods@mgdom™0) s 390,48l @@ gdoc

478 oliggg, 3odmlsgmaos ICC-ols dog® Prosecutor v. Katanga and Chui-l Lsgdgbyg dgdydsggdaeo
SO gommdol sbogo gm®ds — 9.V, wobsodbmaaydammds bbgs sodols dydggmdom (co-
perpetration of a crime through another person), ob o@sso@EssoGo (0565)0dbdmengdanmads (indirect
co-perpetration). ICC Prosecutor v. Al Bashir-oli UsJdgbyg, oL@y gdemmdols  s@bodbyemo
»30olbogg®o”  Lobggdols o,  slggg  odbOgmgdmmdol  Gogwgg  Lobge  asdmymgl
05655l angdaemdol bbgs somol dgdggmdom, 08s39 SGS30GES300G (0065)sdbmyangdarmdsb,
OmIgemo gm@domsi ol ©sfygdbgmos Lobbaollsdos@mmengddogo ©gabs. ob. ICC, Prosecutor
v. Al Bashir, Warrant of Arrest, 4.3.2009, 3o@. 210. o@oso@sso® (0565)0db@ammgdenmdsl .
aobgoboansgm bod@MmIol o3 mogdo.

479 Pdgomm  sIOH Y@ goEmds  MobosdlM Y gdmbols s sM30MPs30Mo  SALO Y gdermbols
3bgdsdos  aobbogrygemo.  gbsdsdolsp,  9dygsamm  SALOPYmgdmmbol  (3bgosl  (ogmgg o
3odMgymem.

*80 prosecutor v. Bemba-1s UoJdg, oUggg, gdow gy@selbowgdos dgmag@ol 3sbybolidygdermdbols
©mJB®0bsbmsb Jods@mgoom. ob. bsdOmdol XII msgo.

a8 SO gdbenmdols mommgygemo emd@®obols yobssbomobgdmow, ICC-ol dmsgs® Lodggdmsb
gomo, gsbbogygao 0]bgds IO gdmmdol  (369d5Lmsb  sHs30MEa3od s 3egdodgdymo
Lbgs bogdggdoes.
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0lggg OeameE mogol emby ICTY-ols Prosecutor v. Tadic-ol*? s Lbgoms
LoJdggd0, aodmombggs begsiEoyg®o V06550 500483

2. 03655369 gdemdol m@@obs

ICC-0l 30Mg9em039 bogddgbyg, Gmym@ i dnbsgrmobgeno 03(*),484 donogo®do
30mdemgds  obogoysy@o  3slygbolidygdbarmdoll  woxydbgbols  bofoado
(o@dmodgs — SOy gdemdols  Gmdgemo  gm®don  ©s  Gmam®  9bos
dmdbos®oym obpogoms Lolbaollsds®mna gd®ogo ©g3bs?

ICC-3 obpogoyoma@mo  3obybolidygdbanmdbols 3@0bodol @gomobsios
Prosecutor v. Lubanga-l ULogdgbg 05bssdldygengdemmdol om]@@obols dgjdbom

ggoo%'(dm.“gs

2.1. Prosecutor v. Lubanga-i bsgdg

085l @adsbgs wooene (Thomas Lubanga Dyilo) ogem 3dgs3dmbyg xa9sn —
JMbamger  35B3@0omBms  gogdodol (UPC) bgemddwgsbgmo ©s o3 3ogdodols
Lbodbgodm  gamols —  mbgml  gobmogobynangdol  3s@@momd o dsgrgdols
(FPLC) 8mogo@ls®@ogmo. m®0gg 590mosbgds 2002-2003 (engddo  oBamodo
309@0bs®y 3mbxmod@To 5dBoa® dogsls Fo@dmamygbros 80

ICC-0l @@dobgs 2006 Fganl posgis. ICC-ol 2012 Fanol 14 do@@ols
390000]B0m  0p0 ©3boTogge  FodmEbos, MMAMAE MobssdlMym gdgeno
mdol sbsdoygan@o @mdol bEsdadob 253)(@)-g wo 89-8(2)(e)(vii) 3ybangdols
dobgogom. ogo mbaml gobmsgolbangagdol JoB@omdaar doangddo mbymdgdo
Feool slogodoyg 6039390L 0f 39300 s saMmggoms Lodbgo®m dmJdgwogdgddo
>JBogdo dmbsFoggmdols dobowmgdow. @wdobgsl Lobiyxgeols Labom dggnecdos
0530L998e gd0ls seyggms 14 Farol gowom. 2014 Fanol 1 ©g399d90L ggdwo@o
> Lol garo oliggg ©odBgoGes bosdgmoEom domo@ols dog@. 487

*2 ob. ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997; ICTY, Prosecutor v. Tadic, AC Judgment,
15.7.1999.

8 9go0. Lieflander, The Lubanga Judgment, 1(1) CJICL (2012), 192.

184 03039 30mdmgds  Fo@dmodgs ICTY-0l  Logdosbmdols 3ocdggenogg, Prosecutor v. Tadic-ols
Loddgbg, Gobg3 bgdmm agdmbos Loydomo.

*> ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007.

@335635L dGomegdgdols Yglisbgd wof. ob. ICC, Prosecutor v. Lubanga, Warrant of Arrest,
10.2.2006; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007.

7 ws§. ob. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012; ob. slggg: ICC, Prosecutor v.
Lubanga, <http://www.icc-cpi.int/iccdocs/PIDS/publications/L ubangaENG.pdf>, [9.2.2016].
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22. 0056553 g@ gdeemdols 3mb3gg30S

Prosecutor v. Lubanga-l UoJdgbg o59dbgdgemo  0sbssdld e gdenmdols
3obgbolidagdamdols  30bgggaos  @emdol  bhodgd do 9339  3O9GIRIBG IR0
dbodgbgemdolbss. dols hodmygoaodgdsls, JCE-ols 3obygbolidg gdamdbols
SR gabo@ogmo  goMosbBoll  Lobom, mogol OmMby «x9®  gowpgg ICTY
Grommdps  Prosecutor v. Stakic-ol  ULogdgbg, mydas ICTY-0l  Lssdgemsiom
3oes@od  ogo  dmagosbgdom  go@ym. dobo  SbOom, MobssdLOY@ goenmdols
3obygbolidy gdambols bodgoagdo, 3oblbgoggbom  JCE-Lopob, NG 04™
Lbomsbopme  Ibs@adg@omo  Log@msdm@oliom 30939096 Yo Lasds®mnamons
s> ICTY-0l 09@0ldtegb;o0m. 38 ICC 9y@wbmds s ICTY-30 mogol @mby
5mbodbyee  Iobob@gdsl,  Loghwmem  xoddo,  Lbgs  0b@g@3Gg@o300m
Fomdma g0y 96l 0obosdld g gdanmdols dobss@lsls.

Prosecutor v. Lubanga-l UbsJdgbg, wobo@omgdygmms [o®dmdswg gbengdo
(3000 Mbbgb LEASBYBOL 25(3)(@)-9 d9bendo 05655dLG Y gdarmdols
bEodydobgymo 36900l ©ogz03d0cgdol  JCE-oLmsb, @mdanols  o@Lgdbomo
3033mbgbBo 0gm Log®mm ©obsdoygmgd®ogo agadol, dobbols gobosmgds Lbgs
65T 0@ggdbg#  mmdzs  [obololods@mmem  3ogs@oed  godym  osmbodbymo
‘dgdmmogobgds 056553 Y0 gbenmdols (368?)0130490 0 @bs dsman by
Jb6BEmarol 306398300 bobaslidom, 396dm, 5B gmgdeols
05b5dmbsfoamoligob godoyxgbols J0bb0; .41

Prosecutor v. Lubanga-l ULogJdgbg ICC 0565536 gdenmdsls ob3o0@Fogls
obgon dgdmbgggoe, @mEgLsig  gmmOobo®gdygm  ssdosbms  oxyyRgdols
3Mb6G®0dygi300l  Igegao  begds  ©obsToygemol  mdogddy®o  gergdgbBgdols
9o0bo300, bosi mommggmo dosmgsbo, Amym® 3 dngosbo ©sbsdoyaols
S Yan gdgemo, 3obgbls 5290L bbgols dog® 3obbm®0ge gdygao
jﬂ{]g)a?)a?)olsom;;ols.“%

Fobolobodo@manm  Joas@od @obodygmgdymsm  dogmoms, @Gmd  @mdol

bodaBo, 1ICTY-0l  LEosRyg@olgob aoblbgsggdom, dgoiogos  ©obsdoyendo

0bE0go Y@ Y®0 ©S NXdIBYO0 dmbofoagmdolsmgols
Lobbaolblsdo®mamgddogo  3obygbolidygdammdol  9gem 9@ RmEdsl, @53

J3ggdols IDsgommayg@mgabo ggoe0gogozool dgbsdengdamdsl odangmes. JCE-

ol @MJH@oboslmob osbepml Joamd mbEgnGosE smo@ed ygmem  25(3)(d)-g
dgbaoo  doohbos, @OmIgandoi  Loydo®os Log@mem  dJobbom dmddge  3odms

% ob. ICTY, Prosecutor v. Stakic, AC Judgment, 22.3.2006, 35@. 62; ob. slggg: Olasolo, Principal and
Accessorial Liability, 3&g06qe»do: Stahn, Sluiter (ed.), Practice of the ICC (2009), 342—-351; Olasolo, Stakic
Appeal Judgment, 7 ICLR (2007), 143—161; §a@ogo, dmdwg@gos (2011), 57, 3s6. 98.

% ok. 1CC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s6. 325.

0 0b. 0dg9, 3o6. 326.

Lok, 0dgg, 3o6. 327333,

2 0b. 0]dgg, 300. 326; ob. slggg: ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges,
30.9.2008, 35@. 520.
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x39980L J0gd ©obsToymols howgbsby, ¥ mudis, Log@mem o890, Prosecutor v.
Lubanga- Lsddgbg Fobslobodommanm 3sams@ol 3mboioom, 25(3)-g dgbaro o6
‘dggbodedgdbmws ICTY-0l 3mbigniost.

ICC-3 m5b55dLG Y gdamdols ©gxn0bocoydo 3GMo@gtoygdo asoblsbrogms
SdbOY@gdgmdols  (doGomso  3sbybolidygdermdol) ©s msbodmbsfoangmdols
(2053539000 3obygbolidy gdamdols) YOM0gOngslbsdoxbogow, OIRICHLINE
sboBogmo  Godwghody  30@ol  Jmbofomgmdom  s@ol  godmfggmer0.t
asbgobognmm Prosecutor v. Lubanga-l Uogdgbg (obobslsdo®menem  3sems@ols
dog® obodoygendo 05bs5db@H Y0 gdamdolomgols 2obLobEg® o

9806000 3GO0EJOH0YIgdO.

23. 056553 gdmmdol 35b7bolidygdemmdol ©s3539dbgdgmo g gdgbgdo

doM0moEo s adoGgbomo 3sbybolidygdemdol goblolbgeggdbensw ICC-3
bodo gangdgb@o dgodydogs. gligboo:

1) ©oboToygeby gmbG®maol 3mb3gx305;
2) 35@g@osydo g gdgb@goo;

3) 3gb@oma@o g gdghHgdo.4

23.1. ©obsTPoygmby 306@Oma@ols (36985

ICC-ols 309(3909b@ Yo Lodo®magno dbosa s 9kg@ L (G
SO Y gd@mdol  FoMmm  aopagosl, @mdgeoi  megol  mogdo  dmoi3ogl
MO2ob0bsAmAgdols s  @og®gdol  gobogy®do  IJmbsfoangmdol  godgdy
25bbm®M0gmgd e Jdggdsl, @mdol bBs@daBol 25(3)(a)-g dgbeodo, doGomswo
(principal liability) ©o @sdo@gdomo (accessory liability) 3sbgbolidygdemdols
Lobggdol goblolbgsggoms®, 54o@0dgdls @sbs doman by 065G maol (369doL.4%

@obsdszman by pmbBEMErol  30b3gREosbmsb  dodsGmgdom, @mIganog
Gogom  Lododmmgd®og  LbobBgdodos  swos@gdanmo’  ICC sy gbl,
sbsdoygeols IO Y@ gdegdbo s@0sb sG> dbmerme olobo, gobis Bobogy®ew

obm@(309e09096  obsTDogeol  ®bdogdBu®  ge0gdgb@gdl,  s@edge,  gobgs

3ObAOmEl b Loopydmm  @og@mdsl  9Fg9396  dol Jbganganmdsl,
dogbgosogo  odobs, @md  ©sbsdogeols  ,,3mJdggdol  segol”  s@0sb

2 0b. 039, 3o6. 334-336.

% 0k, 0Jgg, 300. 327.

0b. 0dgg, 3. 326-367; ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, 356. 919.

% 0b. 0439, 356. 326-341; ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008,
3o6. 480—486; ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s>@. 347; ICC, Prosecutor
v. Al Bashir, Warrant of Arrest, 4.3.2009, 35@. 210.

*7 ob. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3o¢. 485.
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8(*)'8(*)&)36‘3;@0.498

nommggeo  domasbo  dmJdggdogl  ghmedmygeswe.  auctor intellectualis
dgbodangdgeos  ,o@hgl  Lobedo, @meglsi  bbgs  osbeygagdls 3ol dog
lod9 om 549

Lbgs Lodyggdom @md godgom, oyg@ogwgdgemo s s@ol,

@obsdoman by ybBEHmarol  3Jmby 3060l 3mboigos obsdoyaols
howgboliols 0g@s®Joygmow yadm dowoeos msbodgdbmd@ogem dslby bgdmm
4o 300mob  Fgos®gdom 0 Yglsdmgdgaos, 3G0dobsgu@o  oxa9Rgdol

bganddmgebgenl gu@m dg@o de facto dognoyggengds 3Jmbogl, gowdyg Jggybols
309boegbdl, @mdgmoi  dobo  g@odobogry®o  oxanBgdol  ojBoydo

dembs{oago.

@obsdsmar by yb6GGmarol 30bi3gnE0sl mogol mogdo dmoiegl sbggg
SM530M©S30M0 S>db@ Y gogrmdols 3obygbolidy gdambs, @b d> e gdmog
mG3560b5305b9 650l Labow.

232. 05b553LEO Y gdamdols IsGg@osmamo gergdgbdgdo

@sbos dsmar by JbBGmEob 09M®05bg ©05%3%9dbgoyao
05b55db@ Y gdamdol 3obybolidygdammds ageolbdmdl m@o o6 dgBo 3060l
JOMOEoboMgdyge  Jmdgogdsl  ©obsdogmol  hobisgbsw.  s0bodbygeols
LobOygagdo dmboygoboe olobo 0bsfoegdgb domnby oz0lGgdym do® 3397
396J3090L.  ©@obsdoyaols 5@ gOm  3mby@gB e  dmbsFoggls 5@  goshbos
Log@mm @obsdsaar by ymbBEmaro, 30650056 000 Y500 domasbo
©5dM 0O JOYE0S 9Ondsbgnby  — olobo 0bofoangdgb @obs dozan by
6Bl 05b553LOY gda gdls, domo 3mboEooEsb  godmdwobsdyg, domby

530G o0 sdmizobgdols ‘dg9LE g gdbenmdom ‘dggderosm 35880 9bs>
IobEobmb dn@osbo @sbsTomgmols howybsby. 0!

ICC godmygmal mobosdld g gdammdol Mm@ Jo@g@osmy® gengdgb@Ls:

L. o& ob 398 300L dm@ol Logdmm ggadol ob dgmobbdgdols
5O gdmds;

2. 000mgymmo  msbssdlG g gdeols  IbGowsh  gmm@Eobo®gdyeno
s@Lgdomo  3mbG®ody0s, dodo@myeo  sbsdoygmol  mdogd o

92093963 950l (4)3(5;@0’1)0(30013(;36.502

*® ob. 0ggg; 1CC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s@. 330; 1CC, Prosecutor
v. Lubanga, TC Judgment, 14.3.2012, 35é. 920.

% ob. Wilt, Modes of Criminal Responsibility, 7 JICJ (2009), 310.

*% 9950. Ohlin, Co-Perpetration, 3¢9« do: Stahn (ed.), ICC (2015), 520.
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922; ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3o@. 521; ICC, Prosecutor
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350.

2 ob. odgg. 3o@. 343; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, 3s@. 470-477; ICC,
Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3s6. 522—523; ICC, Prosecutor v.
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2 0b. 0dgg, 3o 344.
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*% ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s@. 345; ICC, Prosecutor v.
Katanga and Chui, Confirmation of Charges, 30.9.2008, 35@. 523.
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3o Fobob  sdsp  oem Bododo (Omar Hassan Ahmad Al Bashir) ogm
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o1 sy, ob. 0dsg.

* wof. ob. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014.

** wof. ob. ICC, Prosecutor v. Chui, TC Judgment, 18.12.2012.

** ob. ICC, Prosecutor v. Al Bashir, <https://www.icc-cpi.int/iccdocs/P1IDS/publications/ AlBashirEng.pdf>,
[1.6.2015].
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2 0b. 0dgg. 169-170.

132



53GHMMOL BEGHOEPO W30S

2. 06a560bgdgmo s 0g@esdJoygmo  dogmoygmagdol  s3o@o@ols
>OLgdmds;

3. @obsToygmol  SLGyagds,  PbOYbggaymgomo  d@Isbgdoby
»080035G7M0” 0nobbdmdols 39Tg9mdom .2

34.11 w@3560b5305bYg JbGH@MEO

ICC 90omgdl Lsd dJobgbl, 09y @™ gy bmds 030 m@gobobsz00 by
J66Gm@ol 369351 s gy mdTo sgomomdgdls 513520

J0G59600 dobgbolb nobobdow, MmG3560bo305 by JbBOmol
3M639g8E0>  obgwei  oagmolbdgds @mdol  bBoBmBolb  Bobss@lsdo,
3odmdobodg  oJosbh, ®m3  Log@msdm@olm  @obsdoyangdo, @M@ gdocy
Logg@obgls 9J36ols dbmgeomls ddzomdsls, Log@nbmgodsls ©S

3900 E®gMdsl, msgol mogdo gmggemgol dmoEogl  jmgddog®mdsls  ©s
dobmdM0g obodoyegdb@omdsl, 39@dm©, m@gs60bsz05 by J(Y)Eé(ﬁm,qnl}.SW

A9y Jobybol mobsbdow, mEz560bs;05bg Jb6GGM0l  30b(39B(300
bdodo@ godmoygbgds gamgbyelisdo®megdbdog Lol gdgddo 03 dobbom, GmI
3obygbolidygdamds  @os3olb@mb  bgeoliggemgdols  ds@omo  mobodwgdmdols
30090l m@a560bs300L B gddo, @mamA 3 dLOYmgdbamdolsmgols @
5MS> 0obsdmbsfo mgmaobomgob.szg

A9bsdg  dobgbol ®obobdow, m@gob0bs;05bg9  JbBEME0 Y339 04™
Log@msdm@olm  Lobbgool  Lodo@mogndo  godmygbgdamo  Log@msdm@oliem
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obxgds, my gL 3odo:
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> ob. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 35¢. 500—518.

> wof. ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009; ob. slggg: 1CC, Prosecutor
v. Bemba, <http://www.icc-cpi.int/iccdocs/PIDS/publications/BembaEng.pdf>, [9.2.2016].
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ool y39domgdom, 89935  sdbsdogg  ofbs  3bmdogno  Foygbgdyen
3o Egd9dT0.2!

39dd5b, bbgo 300 95mob 9JOMS, sbgg9 OGN 9090
domadboxgegbols  [oboowdwgy dodo@myeo  oM@ggggdol  howgbs. 2014
feool 11 bmgddgdl  Fobobobodo®menem  3ogos@oed  ©osd@go3s,  ®md
dGomEgdymgoo  bgdmo  swbodbyemo  Prosecutor v. Bemba-l  LogdolLogol
2011-2013  Qangddo  oyogwdgdebgb 3@ 303909 gdgdl  Lobodos@meanmdo
Fodlowagbow.3>?

52. SO g gdmmdobogol 3sLyboldygdmmdols ©sdsysdbgdgmmo 396@smydo
9099963 900 (356DAsbgols oxgs@nmgdygmo (36905)

ICC »3b@agegdgamms 3sbygbolidygdamdolomgols Godwgbody soy0e0gdgan
dgb@ogr @ gangdgbBgdl ogo0dgdl. gligbos:

1. d@>@Eabdyganols db®osb sbsdoyganols Y300 gdgEno
dgbBomado gangdgb@gdols gobbmmdEogmgds;

2. 5@s@Egdymls ybos 3Jmbrgl dgabgdymo, @mI Loghmm gg9adols
NHoR TGN »dg0dangds  Ygogase  dmdyggl”  (may result) sb
»dggao  Imdgggds”  (Will result)  ©obsdogmols  do@g@oomey@o
90 9dgb@gdol  @go@obozos o wslwobbdpgl  dmgagbol  sbigm
256300050 9d51;

3. 0GoEgdygeol  dbGowsh 03 godBmdMogo  ao®gdmgdgdols
‘dgabgds, @mIamgdoi ol Lodygoagdsl odenggl Lbgobmsb 3&)000;3,554
56 bbgs 30®0l 39339md00 3Jmbogl ©obsTogmby 30bE@ME.3>

53. ®@dob LESEYGOL 30-9 Inbeools IgbBogy@o gangdgbGol dmmbmgbs

300390 dmmnbmgbs, @mdgero saLOY gdenmdols Jodo@m wssygbs 1CC-
d, gl o@ol  hopgbogno  sbsToygaol  bydogd@dydo Ibs@ols  gergdgbGgdols

**! wsf. ob. ICC, Prosecutor v. Bemba, TC Judgment, 21.3.2016.

2 sf. ob. ICC, Prosecutor v. Bemba, Kilolo, Mangenda, Babala, Arido, Confirmation of Charges,
11.11.2014; ob. »slggg: ICC, Prosecutor v. Bemba, Kilolo, Mangenda, Babala, Arido, <http.//www.icc-
cpi.int/iccdocs/PIDS/publications/Bemba-et-alEng.pdf>, [9.2. 2016].

>3 |CC Prosecutor V. Lubanga-l  ULsddgbg o@bodbogl, ®md ,Lsghmm agadol  sbdygagdsl,
dgodargds dgogsoe dmiyggl (May) wobsdoynmols do@g@osmy@o gergdgb@gdols Mgomobsos”,
bogom Prosecutor v. Bemba-ls Lsgdgbyg L.bog@mm g9ad0l sl@gemgdsl dyogsoe dmiyzgds (will)
obodogaols  do@g@osma@o  gergdghb@dgdols @gsmobses”. ob. ICC, Prosecutor v. Lubanga,
Confirmation of Charges, 29.1.2007, 3>@. 361; ICC, Prosecutor v. Bemba, Confirmation of Charges,
15.6.2009, 354. 370.

»*0b. 0439, 3. 349-367;

> ob. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3s¢. 527—538; ICC,
Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3>&. 352—371; ICC, Prosecutor v. Ruto, Kosgey
and Sang, Confirmation of Charges, 23.1.2012, 3o¢. 333.
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,,(8315(?)";]@360”.556 @090b bGoBaBol 30-g Igbaoo ygges @obsdoyganols dodos@m
b9609dBydo IJbs@ol Lod Log@mm IJmmnbmgbols sygbgdl: (1) my bbgsggomow
0@ ool gomgomolbffobgdyero (unless otherwise provided) geogdgb@o; (2)
3obbd@obgos (intent); (3) dyabgdaarmds (knowledge).s>

Log@msdm@olem  Lobbgools  Lasds@oaols  obEm@osdo Lobbgools
Lodo@manols  Log@msdm@olm  Lobodo®manmgdol  LHs@y@goopsb  @mdols
bBsdaBo 30039800 30939096305, Omdgeoi Log@msdm@obiem wsbsdsygan gddo
3obygbolidy gdemdols dgbBoy@o gegdgbBol @ga0bozosls g)oﬁbo%gg(ﬁogbﬁsg

oy bbgoggoms@ o6 s@ol gomgogroliffobgdaaro gangdgbBol doboss@lols
aobosb@gdano  @mdol  bBodadobs >  @obsdogaol  gegdobBgdol
9P S(3000 9bgs ‘dgdmgoxgs®amm, [ONE b0dbogls obsdoygemols
JoBg@osma@o  gmgdgbBgdolP?  howgbol gobb@obgoms s  F98693marcrdom,
09 @dolb  LEsBaBoms ©s @sbsdsumol  gemgdgbBgdom Lbgs @53 o@os

aomgs@olfobgdaemo 3mbi®g@yaro QoBo'Ho”(]gf\nobomgob.%o

> k. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s6. 349—352; ICC, Prosecutor v.
Katanga and Chui, Confirmation of Charges, 30.9.2008, 3s®. 527-532; ICC, Prosecutor v. Bemba,
Confirmation of Charges, 15.6.2009, 3o@. 352-369; ICC, Prosecutor v. Ruto, Kosgey and Sang,
Confirmation of Charges, 23.1.2012, 35é. 333.
" ob. @mdol LGBl 30-g dgbano:
51 0y Lbgoggomom NG No!) aomgomolifobgdyeo, 301 930 gds
Lolbgolbsds@mangd®ogo 3oLgbolidagdamds ©5 50l gds Lolodsmmenmls
0gdolpoizosdo  gdogoemo  @obsdogmolimgol  dbmgme  0d  dgdmbgggsdo, oy
603]d®0 Fbs@obomgols sdsbolosmgdgeno 6odbgdom ogo hogbogo ogm gobbash
ws Ygpbydgmow.
2. 53 dgbenols Jobbgdolmgols 300l oJgl aobb@sbgs:
(@) Jggdol Fododm, M9 ol 530693l 53 Jdgwgdol howgbsls;
() Ygga0l Fododrm, 09 ol s30@gol godmofgoml gl gegao 56 as3bmdog@gdyeo
>Jgl, ®m3 oo wowygds dmgargbgdol hggumgd®ogo gobgoms®gdols dgdmbgggsdo.
3. dgabgd o bodbogl 0dol gobmdbdog@mgdsl, M3 yomgdmgds s@Lgdmdl ob dgogao
05290 dmgegbgdols  hggnagodogo  aobgomodgool  dgdmbgggedo. ,,gmEbs” s
» 39369057 9bps gobodo@@ml dglodsdolow.”
**% ob. Badar, Porro, Mental Elements, 3 g3sa@o: Stahn (ed.), ICC (2015), 650-651; Badar, Mens Rea in
ICL (2013), 382.
> 5bsdoygaol do@g@osmydo g gdgb@gdols bmaswo dmmbmgbs @mdol LiEodadolb 30(2)(3)-g
d9baools Jobgegom, gl s@ol Jdggds, dgogao s mobdpggo aomgdmgdgdo. ob. ICC, Prosecutor
v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 353. o@mbosbodbogos, @md ICC wobsdoyaols
0309]Ba0 ©> Ubydogddy® gmwgdgbdgol, @mamai materlial element s mental element ol
>mbodbogl, ICTY o ICTR-0lgob aoblbgsggdom, Gmdgaoi obyemmsdg@oyen actus reus s mens
rea ®gmdobgol oygbgdws. ob. Sliedregt, Individual Responsibility (2012), 39; ob. obggg: @mdob
Lo a0l 30-g Igbaool Lomsydo.
00 »09) Lbgoago®oe o@ s®ol gomgomolifobgdyaro” 39bGomyd gangdgbGmsb dods@mgdom ob.
ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3o4. 353-354; ob. slyggg: Schabas, RS
Commentary (2010), 474—475; Werle, Jessberger, Unless Otherwise Provided, 5 JICJ (2005), 35-55.
ombodbyemo  gangdgbBoli  joMgo  dsyogomos, ™ol obsPoygmols  bydogdBgdo  dbsdols
dombemgbs 3g-8(2)(b)(I) s 89-8(2)(e)(i) Igbengd@o. ©of. ob. Badar, Porro, Mental Elements,
30 gdyendo: Stahn (ed.), ICC (2015), 665-667.
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@0dob  bBoBadolb 30-9 Igbaoo, 3o®sdodo  [sgombgom, dgoiogl
dboeom  gobbmsbgol  (dolus) (36905,  Jdgwgdslbosb  (conduct),  Fgwggmsb
(result) o mobdwygy gomydmydgdmsb (attendant circumstances) osgogdo®gdoom.
53b6bAmsbgols s F9gbgdaarmdol gergdgbGol dobss@lls ICC  3mboyb@oydo
(conjunctive), g@mosbo (3bgdols Loboom godmag3gdl, GmImol Jobgogoms,
30390 390360l 6930l (Will) sU39JRL, boam dgmeg — mwebols (cognition)
5139 B L0t 0039, ROONM 2989000,  gobb@obgol  SyEomgdgeno
3999530900 30330mbgbR 0262

0Jgob  3odmdoboty, gobbmobyols — dolus (369ds, dmigdygeo  30-9
dgbanols dg-2 o 39-3 56bo(390T0, oEdma339dlL, JMbiMIBHYESL, MY OMYM@0
9bs  0ym  ©sdbsdogol  gbGomy®o  odmyowgdygmgds  3obiybolidygdbanmdbols
©53599dbgdgemo  ds@g@mosgygdo  yomgdmgdgdols (offences), j9@dmw, JIawgdol
[conduct — 30(2)@)-5 9beol]’®3, Fgoggol [result — 30(2)(b)-g9 d9beol®* o
mobdwga0 so@gdmgdgdol [attendant circumstances — 30(3)-g d9benoP® Jods@m. 206

ICC Prosecutor v. Lubanga-li Uogdgbg dolus-ol>7  gmanubdo@og@o

90 9dgb@ol 36905T0, Lod @Bm@dols aodmymayl: sodggaro bomolbbol somssomo

3o6b@msbgs (dolus directus in the first degree), dgmdg boGolbbol som@ssomo

3o6b@sbgs (dolus directus in the second degree) wo g396¢aoerg@o 356bGSbgs
568

(dolus eventualis),”™® s g5bds®@ogl ad hoc E®odyboggdols 3 939©096E e
Lodo@mogbyg oydbmboon.

J00539G00 bo@molibols S0GOS30H0 36bB5bgs a9eolbdmdls,
dGomEgdygemol  Ib@owsb  0dol  EmEbsl, @Gmd dobo Jdgogds godmofgggl
5bsdogeols do@gM0s@ @0 90 939b®gdols YgbO e godsls S >dols
9bOYbggelogmas  3mbg@gdgmo  gobb@sbgomn  mogol  mogby  owgdls
J3gwgd0ls ‘3815(4)”3;@3601).569 396 dm, 3@ 9@ oB0g®@0 g0 9dgb@o
Foddmeagbognos,  @mamd i dOosmegdygmols  Jobobpslbobymo  Ly@gogmo

**! ob. Badar, Porro, Mental Elements, 3¢ g3%ao: Stahn (ed.), ICC (2015), 651.

2 0b. 0dg9, 651-652.

% 3060 339098l gobbddGsbgom, my ,,080 5300M93L o3 Jdgogdol howgbsls”.

* 30a1 »35(3bMmd0gMgd o 5gb, @md ogo [ogymolbdgds dgogao] ©owygds Imgangbgdols
Bgg e gddogo aobgomsmgdols dgdmbgggsdo”.

% 3001 9bws 3Jmbrgl go3bmbdogmgdygemo, ,,Mmd yoMgdmgos s@lgdmdl ob dgogao oy gds
dmge gbgdols hggyemgddogo aobgomamgdols dgdmbgggsdo”.

*% k. Badar, Porro, Mental Elements, jé9d+an@o: Stahn (ed.), ICC (2015), 652; ob. slggg: Badar, Mens
Rea in ICL (2013), 387—400.

7 9.0, 39930900 3o3g00m, gobb@sbgols [30(2)-9 dnbano] + Fgg693mamds [30(3)-g dnbao]
= dolus-b (30-g dgbeno).

> ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s@. 363; ICC, Prosecutor v.
Lubanga, Confirmation of Charges, 29.1.2007, 3>@. 351-352; ICC, Prosecutor v. Katanga and Chui,
Confirmation of Charges, 30.9.2008, 356. 530.

* 0b. 039, 356. 357; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s@. 351; ICC,
Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3o6. 529.

141



53GHMMOL BEGHOEPO W30S

53Mdognyemo g gaols 80150;{)%’330;9.570 Jodgg9ero  bosdolbbol  JoGss0mo
50b6bmsbgs 063 93093 0Mgdyeos 30(2)(b)-9 Igbanols 3063ge00
S B g@bo@ogom.

A9@g bos@olbbol JoGs30G0 3o6b@msbgs yneoolbdmdl oligm Lo@ygsiasl,
OmEglbss d@o@Eadyals obsdoyganols do@Gg®oo@yg®o 95093963 900l
SO gdol  3mbgdgBgmo  gobb@sbgols  aoMgdg  dgabgdbymo  sal, GmI
sdago®o  gangdgbBgdo  dobo  Jdgogdols  syEoemgdgero  dgogao  odbgds.  g.o.

dGomgoyml go3bmdog@gdagmo odgl, md gl Igogao godmfgggeo ogbgds
g 96930l hggamgd@ogo  9obgomo@gdols gdmbgggs0’l Jgmay  boGobbol

J0653000  3obbGHsbgs  0bBgd3dgBodmgdgmos  30(2)(b)-9  Igbmom.  of
30@9b@oBoydo g gdgb@o s@OLgdoms o03a@gdl o gmabodu®o gagdgb@o
035890L  sppoel,  39@dme,  dgabgds, @md  dobo  JIgogds  godmoTggsl
SOSLOLYMggeD > JAdogo g rH(‘]ggag)ls.572

J39603 50 G0 56D bgs 3 neoolbdmdl  oligom  LoGyoaol, @megbsg
dMogdygeml dgabgdygmo sdgb ol @olgo, @md dob JIgogdsl ,,dgodengds
gogyo Imdyggl” (may result) obsdsgeols mdogd@gdo dbs@ols gangdgb®gdols
@9o0bd(300 S YA0QEgds b gmobbdgds sligm ‘335932)15.573

ICC  olggg owopgbl, @mId d@omegdyands gbps dgobdyaml  0d
5bsdogemols d9b@oga@o 90 9d9b@ gdo, Amdeobngolss 00 0g6s
Lobbaollsds®ma gddog 35Lgbolidy gdgrmdsdo dozgdyeoo, 09 A
aomgoolifobgdyaos, syiomgdgmo bigioseramo gobbmsbgol (dolus specialis)

500)393000.574

ICC-0l dmlosdoGmeanggddo 30-g Igbendo dolus-ols 30Gggero m@o gm®dol
sOlgdmds 5@  ogm  Lopolbgylbom, goblbgoggdom  dgbsdg  ge@dolysb.
939606 0G0 5obbmsbgol  ©s33300M985L  Fobslolosdo@menm  o@s@e
Prosecutor v. Lubanga-lu UogJdgbg dggaos 0565536 gdenmdols  dgmeg

d9bHomg@0 gegdgh(hol Godymgddo.

70 k. 0dgg, 3564. 358. Jodggemo bo@molbbol so@@ssod 3s6bmsobgs by ob. Ba@ogs, Imdwg@gds
(2011), 271-278; dsmans, gerody, 3obb@sbgs, 30909 Po, Bamsogs (Ggwe.), Lolbaols LsdsGmeanols
dgbogmgds (2013), 291-307, 317-322; do@ensgenody, aobbdsbgs s Fodmefobssmdwgamdols
dgabgds  (2013), 49-51, 159-166. domensygarody  aobbdsbgol  sbhogn  Lisjobmbdpgdenm
Agagmoicosl  (de lege ferenda) ggmogobmdl,  Jdgwgdol  Ygdoygbermdol  g@s3by  ®@o
3M33mbgbBol — 3mEbols ©s bgdgemmdol — @sbyYLFgoom. ob. olgg. 216-217.

L ob. 0dgg, 306. 359; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s@. 352; ICC,
Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 35@. 530.

2 0b. 0d39; dgm@g bo@obbol 30@os06 gobb@sbgsby ob. Fa@egs, dmdwg@ads (2011), 279-280;
domasygarody,  aobb@sbgs o Jodmefobosmdwgamdols  dgabgds  (2013), 49-51, 159-166;
domasy9arody, 3obb@sbgs, 3M9duaTo, Gudogs (9., Lolbaol ULsds@ogols 393609 9ds
(2013), 291-307, 317-322.

°3 ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s56. 352.

% 0b. 039, 356. 354; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, 3s6. 495; ICC, Prosecutor v.
Lubanga, Confirmation of Charges, 29.1.2007, 3o@&. 349; ICC, Prosecutor v. Katanga and Chui,
Confirmation of Charges, 30.9.2008, 35@. 527.
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54. d3@s5mgdgmol Igpbgdgmmds, HmI Loghnm agadol sSLGYmgdSl

» 390 gds Ygogase dm3gggl” o6 ,,grgase Jmdyggds” sbsTsymols
358 gB0s@@o gagdgbGgdol Mgom@obs300

msgosb  Prosecutor v. Lubanga-l ULoddgbg (oboloslodos@menm  3ogns@od
056553 Y gdenmdols  dgbBoydo  gangdgbGo 93963 oo F56bBSbgol
‘doboo®@bom  hodmogomods.  3g@dme,  ®mA0 5930 gdgmo  39IPEs309®o
306Mbom:

1) 5@o@mEgdymgdl gOmmodgogem 9bes 3Jmbpgm dgabgdymo ol
@obgo, M3 Loghmm ggadol gy gdsl ,,dgodengds g gyo©
dmdygggl”  (may result) osbsdoyganols  mdogddydo  gargdgb@gdols
G 9o0bd(3005;

2) ggges gn@oagl o6 olimsbbdwgl sligm Vgoge .27

>mbodbyemo  Fobosdodmds 929665 m@o  356bGsbgols ggafgoﬁ()@ooaﬁ%
Fobobslbodotmenem  3ogns@ed  Prosecutor v. Katanga and Chui-b  ULogdgby
5M5300©53000  (M565)odlO Y gdambols o ydbgdolols IO Y@ gdermdols
om]d®obolbmgol  slggg wods@dgdomo  dgbsdg  gengdgbBoi  aoblsbmgds,
Omdganoi  dEamdstgmdl  d@smEgdygmols  dbGosb 03 goBmdmdogo
2oMgdmgogdols ‘393690590, GmIen gdo(3 >den 931 dsbs Lodgogmgdsls
20b5bmOG0 g™l @sbs Foza by smbBGmeo Lbgs JoGol Jgdggmdom.>7

ICC-3 Prosecutor v. Lubanga-Us Logdgbyg Liows 939603 goera@o go6b@msbgol
Fogombgs  @mdol  bBoByB0b  302)(b)-g  dgbemols  Yobso@lPo,”d 9@ dm,
OmEgbs  dOsmEgdyml  a53bmdogdgdagmo  sgl, @mI 02)0579 OGS
dogangbgdol  Pggyegddogo  aobgomodgdol  dgdmbggazsDdo”. 98965 mory@o
506b@sbgol Vgdmbgggol [obolslsdodmenm 3sans@®s Prosecutor v. Lubanga-1s
LoJdgbg s@odgdl  @Golol ddwmeol dog® mogols slbobangdsdo  dobsobols
aoodomdgdygemo  Lohfo®om  do@mgols  dgdmbgggsl, Gmeglbs  ddemenls
25(36Mdogdgdyamo sJ3l, @md dol Jdgegdsl dgodangds dgogase dmidyzgl ddody
9930 ©5 bogymo®d mogbg owgdl @olgl, Gmd boabmd dmbsgzgzgmbyg, dolo
o030 gdosb  2odmdEobs@yg,  Aowodo®dgdyamo  Lobjo®om  dobgsbols
domgol @ dmiyggds ddody '33;9360.580

ICC-0bmgols 3Omdegds@ o ogm  30(2)(b)-g dIgbaools dgmeg
SR g@bo@ogol 0bGg®3MgRo30s, 3obbmobgol mey Mg Lobgl dmoogos
030. @mdol  bBoBaBol dgddbols  Jm@slda®dsigdgdols 3Gm3gldo sO3  goOm

* 0b. 0439, 3. 361-365.

*’® 9go00. Jain, Perpetrators and Accessories (2014), 90.

"7 ob. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3s¢. 534.
d@o@gdamls 9bgos Lzmebmos sbs oy gdmMogo 0®g560bsi00ls bolosmo,
bgenddmgobgermdols, dAdobgdol sg@mds@dy®o dgb@myagdol LEOYJBY®s. ob. ofggs ob. slggy:
ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 35@. 534.

°’® ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 356. 352-356.

579
03 gE0olbbdgds Jfog@gds @ dgwgso.
*%% ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 35@. 355, Ljmanoc 437.
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dmbosfoemgl o® Lydes Igbaol 30mgd@do 3obybolidygdbenmdbdol bylBo Lobols
2oblobmg®s. olbobo bmaswe ggd mobbdgdbmwbgb  3sliygbolidygdamdols 0d
Bm®dgobg, O®Imgdbo ©ogyPdbgdymo oy  @om g@Emdsbs (negligence) o
3 aamg Goareds b8! (recklessness).®? 3m33dmdolols Ygogaow Hodmysmodos 30-9
dgbanols dgdgao 90 gdgb@gdo: @y bbgoggo@so@ oG s@ol gomgsgroliffobgdaaro
90 9dgb@o; 356DMsbgs o d95bgdmarmds. Gmdol 3bxrgmgbiosby 2 g®dsbyao
»9396@ @@ 2obb@sbgs” s  dolo  Sbyermsdg®ogyamo  Lasds@manols
LobEgdol sbogrmao ,a9ma@ommmds” Logtmem 3mblgblylols gogyem @ ofbs
LEsA9A 0 30dEs3od Vg@sbogno. 83

93960 150 G0 356b@sbgol Abyogh Bg®dobgdls Lbgowslbbgs @mbs s
Lodo@mengd®og  Lob@gdgddo Ubgowslbgs ©ods@gdomo  3dbodgbgenmds  ofgl
‘dgdgbogro s Lbgopalbgs Lodo®mengd@og LoliGgdsdo smbo'dbyano asmoby®o
Lobgen{mogds 3gB-bogamgdoe goblbgoggdbyaro dobss@lom 603(*)03363?)0.584 >d
©oliggbodwg  dogos  Fobolslbododmenm  3sans@o  Prosecutor v. Bemba-l
o9 >%

390dme, [obslobsds®manm  Jogns@od Prosecutor v. Bemba-l  LsJdgby
dggoeos  Prosecutor v. Lubanga-lU  ULsddgbg  oobosdldymgdbemmdolomgols
hodmysgnodgdyamo dgmeg bydogd@g®o dbo@ol LEsbos®@o ©s 9396(5 gor oo
536D bgol  gotgmgom  dgdogabso@s  hodmeysgmods  0p0: 005 gdeyanls
9bs  3Jmbrgl dgabgdbyero, O®I LogOmm agadol SOy gdsls ,,dgogao
dm3ygggds”  (will  result) sbsdoyganol  mdbdogd@gdo  dbosdols  gangdgbBgdols
(ﬁaog@o%ogoo.”S% 9L 035l bo'dbogls, @I

1) 5@omEgdymgdl gOmmogmogem gbps JJmbpgm dgybgdymo ol
®0bgo, GmI bogOmm g9adols SO gdsl ,,dgogase dmndyggos” (will

result) sbsdoyganols doGgdos@ydo gergdgb®gdol Ggomobszos;
2) obobo obmAEogegdgb  5dsl JobobdodoGmymo  asbb@sbgom

[purposeful will (intent)] sbsBoygaols Is@g@osgy®o  gargdgb@gdol

581

recklessness-ols  Jo@mygao  dgbs@yggobols dglobgd  ob.  Fadogs, Imdwgdgds (2011), 289;
Jo@ans garodyg, ©obsdsgmols Lol gds, 2/3 JoGmendboy mengds o jobmbo (2007), 248.

%2 ob. Clark, Drafting a General Part to a Penal Code, 19 CLF (2008), 525-526. dolus eventualis-ol;,
recklessness-olls  ©> negligence-ols  dglobgd  ob.  BSadogs,  dmdwgmgds  (2011),  280-309;
Js@ansgarodyg, 35bb@sbgs s Jodmafobssmdpgamdols dgabgos (2013), 51-63, 93-97, 159-161,
166—173, 183-186, 190-199; dowmarsygerody, 3obb@sbgs, gogdagmdo, Badogs (Ggwe.), Lolbeols
Ladotmearols  dgiabogdgds  (2013), 291-304, 307-311, 317-322; do@enoygarody,  ©sbsdsgeols
Lol gds, 2/3 do@omardbsy mengds s yobmbo (2007), 248.

0k, 0dgg, 529.

*%* Ygo. Weigend, Co-perpetration, 6 JICJ (2008), 482. sbaamsdg@ogne bodstosmdo dolus
eventualis-ols goEsms®adbols m@o Ygbsdengdammds s@lgdmol. ghmo, gl s@ols recklessness-o b,
dgm@g, gb o@ols recklessness-msb sbenml Jpamdo 36905, Gmdgmoi dsb o dolus indirectus-1s
Yool o@lgomdl. 3oMggmo o@ 0dbgds gobbmobgol Rm®Is, bowem dgmmgh @o3 dggbgos,
Slgmo (36995 5@ sOLgomdL oba@msdgogym Lods@msgndo. ob. Ohlin, Targeting, 35 MJIL (2013),
89. dolus eventualis-ols ‘dglisbgd ©sf. ob. odgg, 100—-110.

> ok. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 366—367.

% 0b. 039, 3o6. 370.
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dJobowgdow, ob Tgabgdygmo ofgm ol gsdBo, @md  Jmgergbgdols
hggaergd®ogo aobgomsmgbdols ‘dgdmbgggsdo, do@g@osyy®o
g0 gdgb@gdols  gbdgagds  0dbgds  domo  Jggdols  mebodwggo

Y908

50b0dbyg@om Fobslbaslodommenm 3sans@®osd Prosecutor v. Bemba-l Lo Jdgby
EooE0bs,  @Gmd  dolus-ols  Fgbodg  Ge@Isl,  gg9bB oy  3obbEHSbgsb,
Sba@madg®ogygeo  Lodo@manols Lol gdol ayma®ommdbols sbaoml  dwymd
d(Y)BG{]LB(goob,Sgg ob  3slyboldygdbermdol  Lbgs  odoan  ©mbgl,  @mdol
bso ool 30-g 3gbaols go@dnmodgds o@ 0mgomolif0bgoms. 8

Fobobobodo@manm  dogns@ol  ob@om, gg96Gsera@o  356b@Hsbgs 5@
Bggbodadgdmws  30(2)(b)-g  I9be 0 modg@sBy@gmo 06 gAH3GEASG00m
» 090920 sy gomEs” (consequence Will result) bodbogl dgogaol aodwoygom
Jobosgmebgemdsls  (inevitably expected). o9 3ol ©ogsdo@gdom ,,dmgagbgdols
hggnego®ogo  asbgomomgdols dgdmbgggsdo” (in the ordinary course of events),
390dme, ,,dgga0  ©sEagdmes  dmgamgbgdols  hggyegd@ogo  yobgomo®gdols
‘dgdmbgggodo”, bodbogl, @M dgegaol oamdol syEomgdgmo LESbEs®Eo
sbeoml s@ol Yoogm dmboembyamdslbmsb. 5dobmsb dods@mgbdom, Soes@os
od LESb®OAL 3obLobrg®agls, OIOPNUICTES »30O @Yo Y@ 9OSG)
o bogrmEbgamdsls” (virtual certainty) ob »3M5 B0 “YOSGM
JobsgnmEbgemdsls” (practical certainty), ®mmd dgogao oy gds Jmygambgeo
> gogmngsolifobgdgano ho®ggol, 0609039600l aodm@oibgom, Gmdganos
0530056 5030 gdos Jgoga P!

sbogro 53330090990 LASbs®GH0 PG  ds@omos,  gow®y
300b303ygmo  LEobos®@o 93960 gora@o  3obb@sbgolbogol,  O™Igeoc,
Fobolbobodo@manm  Ssans@ol  sb®om,  os@ol  s@sbolydggao  dgwgyols
2omgo@olfobgds, Hmam@ 3 bogmgdo dmbogmwbgmols, sb dglsdargdganols.
Fobolobodo@manm  dsgns@ols sbGom, @mdol  bBodadol 393]dbgengdls @™
bpmdmsn 99966 95erm@0  gobbmsbgol  30-9  Igbando  howgds,  obobo
‘d90@obwbgb dgdogao dobso@lol [oboowgdol:  ,,dgodengds QaaggaoﬁmamS%

587

ob. oJggs 1CC, Prosecutor v. Ruto, Kosgey and Sang, Confirmation of Charges, 23.1.2012, 3s>@. 333.

>% k. Schabas, RS Commentary (2010), 476.

> 6. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s@. 360; ICC, Prosecutor v. Ruto,
Kosgey and Sang, Confirmation of Charges, 23.1.2012, 356. 333.

*00b. @odol bsdaBolb 30(2)(b)-g dgbano:

»o0 dgbaols Jobbgdolbomgol, 300l ozl aobb@sbgs, my ol 30096l godmofgoml gL

Ygogao ob gobmdogmgdygmo  o3l, Gmd ol owygds dmgmgbgdol  hggyegdbmogo
3obgomamgdols ‘dgdmbgggsdo.”

' ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 362.
392 o] oo dgegal sendsmmdols ba@olbdo gsboboensgl, gg9@dme, dol dogmgg swbodbyao
dolus eventualis-ols ‘dobsos@liols gos@a e gddo.
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dmgegbgdol hgguengddogo asbgomsdmgdols dgdmbgggodo” (may occur or might
occur in the ordinary course of events).>3

d98690marmds,  OMIgmoi  gobb@msbgol  pop@dgemgdss,  03390gds  0d
©AOL,  GeEgbsg  ©sbsdogmo  Fmogegl  go®gdmgdsl  ob  Fgwge b
9369099 mdol  bomgero  dsgogomos  @mdol  bBoBaBol 3y 7(1)  Iygbevo,
5005d05b69MMdols (obsomdwgy dodo®myao obodoygemo, OmE Lo
SdbO Y@ gdgeols aoohbos dgabgdammds Go@mmdslid@odosbo ob LoliGgds@ydo
0ogsbbdgdols dododm, OMdgeoi dodo®mnygenos Lodm Jogns Jo
delioban gdoliowdo.?

Lolodo@menm  3ogns@od Prosecutor v. Lubanga-l Logdgbg @odm@sbogno
30390 asbohgbon 2012 (ganls aoobos@s Prosecutor v. Bemba-l  ULogdgby
939 doggdygmo  Lydogddyg®o  Ibs@ols  0b@Gg@3®g@oGos s  swbodbs, @md
» 39090 oA gomEs dmgan gbgdols hggym gddogo aobgoms®gdols dgdmbgggsdo”
29e0olbdmdls dmdsgoeTo odpyodo Ygogaols ,,dgbsdagdamdsls” (possibility)
ob Lomdsmmosls”  (probability), @o3 wodsbslbosmgdgenos @obgmob (risk) s
Logg@mbglmsb (danger). sdsgno @Golgo @ 0dbgomes 36035369amg560.% 53
2o00(9439H0gooby  aodmmdgs goblbgeggdymo osb@o Imbsdo@meng  geGosb
gamamdeds (Adrian Fulford) s 2014 §geol Prosecutor v. Chui-l aobshgbby
Iobodotmeyg  JHobomob gob wgb  7obgogmdds (Christine Van den Wyngaert).>%7
206559@B0 doobbggl, @md 30-g dybendo ,,Gobgol” 36gdols smos@gds 9339
bodbogs 9965 y@o g6 bGSbgol  SOLdMbSL J9 39 bomobbols
00530650 356bHSbgol j33r3.598

2014 §geols Prosecutor v. Katanga-U obsohgbdo  Lobsdo®manem  3ogns@ed
dbs®o  oydo®s  Prosecutor v. Bemba-l  ULogdgbg ©od@g03gdgee  gofom
063 gMH3Mg@Ho30sL, @mIgandoz s@obodbs, GMI sbsdoymgd@ogo  gobbmobgs
00bmgl 300basb 0dol 3mbosl, Gmd Jdgogdol @gogoisbosl syEomgdemsw

** ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 30@. 363. od3mbo, G®dgamoi o6
99bAOmds  Fobolisbsdo®marm 3ogms@ol  gowsfygg@ommgdol, doohbggl, Gmd @mdol bBodabol
30(2)(b)-g  Igbeools  Fobsodlbo 5@  omgomolifobgdl  Ygogaol  googme oy gbols
Ygbodgmgdenmdsl.  opo  s0bodbsgl, ®@md dolus eventualis-ols (GmIgeobsi  oddmbo,  sbggg
»3000600  256bMAsbgolsiz” imegdl) ML, sdlGgmgdgel o6 o3l dgabgoymo, oliggy,
A0 Gmdol  bBogadolb 30(2)(b)-g Fgbarol  Joboss®ldo, @I, 90980 oy oM
dmgengbgdols  hgguagd@ogo  asbgomodgdol  dgdmbgggedo”. dolo  osbGom, gl Jgdmbgggs
dmo@iogl, oliggg recklessness-Ls. ©of. ob. Ambos, Bemba Confirmation Decision, 22 LJIL (2009),
718-719; ob. sliggg: Ambos, General Principles in RS, 10 CLF (1999), 21-22.
> ob. Badar, Mens Rea in ICL (2013), 398.

> V9abgogmmdstby  ob. odgg, 398—400; Schabas, RS Commentary (2010), 478; bmgswow,
396@ @@ 90 gd9b@gdmsb ws3ogdodgdom ob. Badar, Mens Rea in ICL (2013), 382—400; Schabas,
Introduction to ICC (2011), 235-238; Jomansygarody, @sbsBogaols Lobdgds, 2/3 Jo@orendlos: argdos
@5 gobmbo (2007), 247-249.
*% ob. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, 3s¢. 1012; ob. slggg: Badar, Porro, Mental
Elements, 30 9dyado: Stahn (ed.), ICC (2015), 661.
**" ob. Badar, Porro, Mental Elements, 3ég3%a@o: Stahn (ed.), ICC (2015), 661-663.
% 0b. 039, 661-662.
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Imdygads  gmbg@gdamo  Vgegn0?  0dogg  Tgml  Losdgmogom  3ogo@ed

Prosecutor v. Lubanga-l bogdgbg ao0bosds Lobods@menm 3sas@ol dmbsbmgds
939606 om0 gobbGsbgol 30-9 dgbgool godgm s@Lgdmbols 'Babob;]&(’oo

o0bodbyeo by gemdowsb asdmdwobsdyg dgodangds omdgel, Gmad ICC-
ob 3093909630 Lods@mogo  30-g  Igbaools  dgb@ogry@  ge0gdgbddo
aoboboenogls JoMEssom gobb@msbgsb, 390dmw, Jodggero boGobbol Sompsiom
56b@sbgol 302)(b)-g Igbanol  3oMggano  se@g@boGogolols s dgmy
bo@obbol Jo@@s3060 356b@msbgsl 30(2)(b)-9 Igbenols Jgmdg sen@g@bos@ogolsb.

55. 305 gd7geols IbMowsb 03 goJGmdMogo astgdmgdgdols gabgds,
@e3mgdoi 5L bsTgomgdsl Sdeggl Lbgoslomsb ghmse 56 bbgs 30dol
999390300 3Jmbegl ©s65omDg gMbGBHMEO

ombodbyemo  Igb@Goemydo  gangdgb@Bols 660636)0380,601 Omdgeo
25033990 oo 9RO 139(3080379G00 SM 530053000
(00565)0LA7mgdmmdolngols,02 s@ol d@omgdgmols bGowsh god@md@ogo
2oM9dmgdgdols  gabgds, @mIamomsi  dgbsdangdgemo  bpgds  @sbs dogar by
Jb @m0 Lbgs mobosdldymgdagdmsb ghmop o6 ghHmmdgogo 3mbG®mano
obsdoygaols sy gdsbg Lbgs 3o@ols 83(333(‘02’)000.603

od 396J@Bol dods®m ICC dmmbmgbsw 54gbgdl 0dol, MmMI d@sgr©gdyenls
993690990 3Jmbrgl: o) dobo Gmero dbodgbganmgsbos sbsdogeols Logdmm
29830l olOY@gdsdo s  d) Ilby oz0l@gdmo  s@Abgdomo  sdmiEsbols
dggLeyge gdamdom dgygdegros asdmofgoml bog@mm agad0l F)S(']Qo@“ > >dols

Jggaoe  ©@obsdoygmol  hoTems,  ©obsTogmol 0833 ™doRY@0”  howgbol
d9do60Bdols goodBoymgdsby go@ols mdﬂom.605

ICC-0ls dog® >dbOYga gdamdoliomgols aomgogolifobgdyano
35Lgbolidy gdermdols ©053599dbgo g0 Logoagdeam 90 9d96@ gd0ls
dodembogngols ‘d99© 99 ‘dglodan gdgeos ol b o do

056553 Y gdemdols, 583003000 SILA Y@ goermdols s SMS30MOS30M0
(00565)53LO Y0 gdermdols @mJB®obosms Lolbanollsds®mengdb@ogo sbsgnobo.

. 0dgg, 662.

80 . 0Jgg, 663.

! ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3. 349—367; ICC, Prosecutor v.
Katanga and Chui, Confirmation of Charges, 30.9.2008, 3>&. 527; ICC, Prosecutor v. Bemba, Confirmation
of Charges, 15.6.2009, 3o6. 352—-371.

2 9g50. Sliedregt, Individual Responsibility (2012), 168.

®3 4b. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3o¢. 538.

®* ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s56. 366—367.

% ob. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3s@. 539; ICC,
Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s>. 371; ICC, Prosecutor v. Ruto, Kosgey and
Sang, Confirmation of Charges, 23.1.2012, 3o¢. 333.

147



53GHMMOL BEGHOEPO W30S

6. SO gd@dol EMJG®0bol Sbsgnobo

IO Y gdamdoll  mJB®obgdols  sbogobolisl, 93o@ggargl  gmgmols
9bs  o00bodbml, @md JCE-ol  godygmgoms ©s  0mobssdldymgdammdols,
5M5300053000 >dLAOYE gd@MdolLs s 5M530MES30M0 (0565)odlE Y gdamdols
omJB®obgdols hodmysgnodgdom ICC (3P0 Mol 0bpogogsmy®o
3oLgbolidg gdemdols obgmo mads@ogol dgddbsl, @mIgaoi ©oRydbgdymos
396090-099@0LHms  bosb@ggbgt% @z Ygodemgds  omdgol  JCE-olb
©MJBG0bsbg 3.0

LAY gdamdoll  mommgymo  @mJd®obol  obsgobo  yIxmdglos oI
OmJBM0bgdmsb 05353'doMgo0m 0gom ICC-ols dolods@menggdols
oblbgoggdyao  sb@olL  aobbogrgomn  ogofymm,  Gmdgmoi  godyow
Fomdmahgbls sbognobols dmoge® ™dogd@l, 3sbygbolidygdanmdol ©sdoxydbgdgen
09y Omdge 3G0F9009dgddo sOLgdmdlL wolbmbsblo.

6.1. LyLSISONE AL Jogboc FodEobstg ©olignlos — ggg)gm(ﬂgoobé ©S
206359030 35bLbgsggdamo sb@o SO gdmmdol mJB®Mobsby

ICC-0l  Bmbododmenggdbo —  gamamdoo, Prosecutor v. Lubanga-l
1)05]83008608 s  gobgsgm@o, Prosecutor v. Chui-U bo583%3609 aodmbo@ e

aoblbgoggdya  sb®gddo, gfoboomdgagdosh  SALEY gdembdols o gdye
©ggn0bozosb.

9JOM-9g0mo  Jmsgs®o  Lsgombo, @sdois  guargm@deo  ©s  0b359H50
9V 0bo00d@gagdosh  3sams@ol  Lbgs  (g3090L, gl s@ol  25(3)-g IybanTo
dm9dygero 3obybolidygdenmdols Lobgms 0905 Jogano ©OOYMGS
5O g MdS-05b5dmbofomgmdol  gmEIgmsby  ©sygdbmdom.t0  m@ogy
Jobodo@merg 5@  gomobbdgds  @obsdomenby  pmbBEHmaol  mgm@ools
2odmygbgdsls @mdol bBoBaBol dobgogom, GmIgaoi obsdoymols swyowls
Jm oG goygen 300l SO gdems© dJoohbygl, Jdgwgds by doBmbmdolb 608(“).611

aa@ae@eol  SbGom,  JI9wgdsby 5B mbmdol  mgm@os,  @mIganos
aodm@oboan  obs  gg@dsbool  Lolbgool  Lods@meools  ogm@oowsh,

%% 9950. Fletcher, Dogmatik, 9 JICJ (2011), 184.

87 1CTY-0ls bosdganszom 3oms@ols aooVyggdomgds Prosecutor v. Tadic-ol Lsdgbyg, Gmamas
bgdmon JCE-ol sbogobolol s@gbodbgm, dgagodemos dogobbomm ¢a@m sgogdoy® bsdOmmdsw,
30009 Lsbods@memml asesfyggdomgdow. dgow. Sliedregt, Individual Responsibility (2003), 100.

% ob. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012.

® ob. ICC, Prosecutor v. Chui, TC Judgment, 18.12.2012.

10 SO gdenmds [25(3)(a)-g dygbeno] 3obgbolidggommdol gggersby 8dody gm®dss, beaem
Lbgs obo@hgbo [25(3)(b)(c)(d)-g Iybmo] ggcdem 3lydydo. ob. ICC, Prosecutor v. Lubanga, TC
Judgment, Separate Opinion of Fulford, 14.3.2012, 3o6. 6, 8; ICC, Prosecutor v. Chui, TC Judgment,
Concurring Opinion of Wyngaert, 18.12.2012, 3s5&. 6, 22-30. >3 ULsgombls mobodmbsfomgmdols
3olgbolida gdemdols gobbogngol 999wy ©o39dd9bogdom. ob. bsdBmdol XIII mogo.

1 b 0dgg, 3o0. 12.
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Jodagogmmos  g9@dsbool  Lolbaool  Lodos@marol  jmegdbl, @mdgerdoc
bogogngdygams 5Oy gdemols  ©s  0mobsdmbsfomols  aod0xgbs, @o©ysb
0gommb  3megdbols dobgogom, gl Lobyxgeol ©sbodgbols ML 9bos odbgl
200350l 0bgdym0.ll2  Jogbgoogom  0dols, @md  @mdol  bBoG B0l 219
Igbano odanggs gOMgbymo Lolbsds@memmgdol LolodoGmam 3Msd@ogols ©o
©myds@ogols 3odmygbgdols ‘dglodan gdamdsls, 930603909l yogaols,
dbodgbganmgobos  IgdmTIwgl, o9 @sdpgbo  dgglodsdgods  aodm@sboano
Lbodo@menols dmpgano bEsGYHOL 360b303g0L, 0dol gyomgsolifobgbom, @®I
030 ICC-ol g30Mg9e0glio %’306)(*)0.613

206359@B0 5O gdb®mods [obsbsbsdo@menm 3sans@ol dogd o gbog
HUog@mm  agadol  (common plan)  ®dogddu®  gegdgb@lL.  dolo  Sb@om,

59600 LASbEs@R0 yy@domgdsls sdsbgoamgdl d@smgdgeol Log®om
29235bg ©s 5@ IommE SbSToYmMsb jogdodby.oH

aaaaem@eo  9fobsodogagds  o@mbgdomo  y0bBEGodi00l  gangdgb@l,
30650056 mgeool, @md  sdol  oagbs  Yggolgbomos  @s  dodmmgB®o
aodmdogdomss dgladangdgano. dJobo sb@om, gl dmmbmgbs 9bs Hosbsi3geml
0bogools 3mb@®odyEosls s sbsdoygels dm@ol joygbogny®o  jogdodols
QoQgUBOB.&S Qaaam@eol 53 3mbogosl 5@ 0bos®gdl  @obgog@Go
3o9bommbols  ,gaolBoggcdo 36900l (elastic notion) 908m.016 530l boggerow,
dobo sb®om, gOMosbo sIO Y gdamdolols ¥bps woEabogl d@sgrgdymols
J0GS3000 b3 @H0dzz05  (direct contribution),  dods@omgeo  sbsdoyaols
do@g@oseyy@o  gan9dgb@gdols ﬁ)aogf\no(’oo@oobodg[iﬁ” s@bgdomo  yb65G0d3000b

boizgenowft®

206359050 NO) 99b®OMbs 55300053000 SO Yo gdamdols
©995060305T0  Fg060bo00bg  JbGEGEMEol  gengdgbBol  sALgdMbs o381
LEs@gdol  25(3)(a)-g Igbgro, dobo  sSH@om, omgogolifobgdl  Ibmenme
SO gd@@dols  Lbgs  30Gol s sG>  m@asbobsiool  899390300.620

2 ob. 0dgg, 35@. 10—11; ob. slggg: ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of
Wyngaert, 18.12.2012, 3o6. 5.
B ob. 0Jd39-
* ob. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, 3o¢. 34.
®> k. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, 3o64. 15—-17.
dobmgols g9bmzool, ™mdobs s sEsdosbyg@dmdols Fobss@dege dods@mymo  ©sbsdoygagdols
dododn  sPsMgogy®o s bgamgby@os  o@bgdomo  ymbB@H0dai00b  3Hgo3gds. o3
5bsdoygagdol hogbsdo Podmygmos 93¢0 SO gdgemo, oo  dmeol, olgmo 3o@gdo,
O gdboiz  JogmbGBmmgdgmo  gybdzos  goshbosm.  msbosdld g gdmmdols  wmJGMobols
35dmyggbgoolols  3mbi@gH e obsdoyado doBmanss (ﬁmﬂg\no (303(*)003(?) 9®0) 07dbgds 0dols
303090, (ﬁongqGog\o dobpgdmes  ©@obsdoygmols  hogpgbs 309H P00 oMol sEymxbols
'H;]Smk;;{]f}o?]o ob. 0]gg, 35@. 17.

' ob. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, 3o6. 43.
o, 0Jgg, 3o0. 44.
% b 0Jgg, 3o0. 6.
19 . 0Jgg, 300. 7.
20 1, 0dgg, 3o0. 52.
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SdbO Y@ gdemdol gl e®ds Gmyeo aobsdoxbos ®mobsdmbsfomgmdoligeb —
bgendd@gobgenmdo-d@dobgdols 253990b 56 [25(3)(b)-9 9 bano]62L,
MmG3560b5305b9 Jb6BHMaol F9dmnbggzsdo O™ pbBEGmEro YROM Jo@ognos,
300609 3@dobgdol 953995, Jolo >bGom, 5@ o0gm Logds@obo 300035522 ogo
9V 0boomdwgagdmes  3oems@ols  0bGg®3@g@ocoslt  sdbdymgdamdols  dgmmby
S0 B gAbo@ogolmsb — 5M530M©5300 (00565)5d@O e gbenmdslmsb
©5353'doMgoom, OmEgLsig LESGYGHO Tbmame Lodls 6o6bo%g3(ﬁo3b.623

>mbodbyemo 3oblbgoggoyao >0 9d96@9d0 aobgobognmm
SO Y gdamdols mommgygeo wmdd@obol gsosbsgrobgdom.

6.2. »56553LH g gd@Mds

Prosecutor V. Lubanga-ls LoJdgby hodmysgnodgdyeno
05bosdb@ Y gdamdol  369d0m, ICC  mogol  3Go]BogoTo  od3g00® 9L
Jgwgdsby  qabombosaradmo  dsBmbmdols  (functional control over the act;
Funktionelle Tatherrschaft) g9®3sb69e ©mJBG0bsL, GmIgmoE ©ogydbgdymos
JAgwgd5 by do3mbmdol (domination of the act »6 control of the act; Tatherrschaft)
0go@oobg s gaboby®gds sALOYP@gdamdbols s Mobsdmbsfoamgmdsls dm@ols
5093963 0M9d 9o dJoxbols aogagdols obobls,024 »%9 306 oMol YBOm IgBow
301)”(11301)82)363;@0”.625 JI9@gdsoby  qabiizombogry@mo  B5Bmbedols  mgeI@os
Ibs@adg@ogos Jodmga Lolbanols 1)080@(7)0;*3(80(3.626

62

! »bgendd@gobgagdl, (oodgbgol ob bganl dgyfgmol smbodbymo wobsdogmols howgbsls,
0y gl sbsdoygao  Bowgbogos ob ogm  Bobo Fopgbols IEgemds.”  byenddmgebgmmdbe-

d®dobgdol ao3gdatby (ordering) ob. b5d@mdol X msgo, §2.

®22 ob. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, 35¢. 56.

3 0. 0Jgg, 3o0. 58—64.

4 ob. Ambos, The First Confirmation Decision, 3Mgdyendo: Kotsalis, Courakis, Mylonopoulos (ed.),
Agryrios Karras (2010), 998-999; ob. sbggg: Gamogs, dmdogdgds (2011), 6 (3s6. 9), 239-240;
>0b0dbgemo  mgm@ool Mgy gmsios ag@dsbym Lobbaol Lsds@moendo ob. Jain, The Control
Theory, 12 CJIL (2011), 161-176.

*2> 9g000. Sliedregt, Individual Responsibility (2012), 77.

626 dgo. Gamsgs, Lobbaol Lods@msgno (2013), 81-82, 336—-340. dogomomsw, yohommdols wdmls,
09 ©oxXaRIo0l  ghm-ghmo  Fgzdo  gdgemme o dmbsFomgmdls  mogeslbdsdo o
53Mbd@magdls dodpgdodyg 3gM0dgHelL ©s sSdom, dgomme  obsdoymols howgbol MM,
d609gbgarmgobo Fgamomo dgodgl Jdggdol Fgdswagbarmdols gobbmmdEzogagdsdo, Jfdgwgds by
R9bJ300b65@ @m0 S3Bmbmdol  mgm@ools Jobgogom, 00 msbssdlmgmgdgmos. dgo. 0]gy,
336—337.  aoblbgoggdam  ggsmogogeiosl  gdb@mds  fadgmgaro,  gody@ganods,  bsdygdos,
baarsgaganods,  om@ms  ©s>  ddgearodgoemo-dgodobo,  @Om3agdoi  RMGIse@-m30g55 9@
0goa0sby  ogdEbmdom, sblgm 306l sdbdotge  doohbgggh. domo  SbBom, mommgyemo
0bosdlBgagdgaro  dgsmme  gbps  oSbOYmgdogl @sbsdoygamol  gAmlbs  ©s  0dogy
Ygdoagbemdsl.  ob.  bodygdos,  obsToyg@To  mobsdmboFoemgmds,  Lobgaddmgsbgmrmdo:
bodggd0s, me@ags (Mge.), Lolbeols Losdo@msgno (2016), 275-276; mm@ms, >dLO g gdamds ©s
05bsdmboFomgmds, LobganddmgobgermTo:  bodygdos, mmeys (Gge.), Lolbbaol  Lsds@msgmo
(2016), 317, 328-329; godymgarodg, Lolbeool Lsdostmosgo, I Gmdo (2011), 161-162. godydgarody,
Lolbgools Lado@mogno, I §mdo (2013), 260-261; 280-281; byarsgggarody, J3gogdoby dos@mbmobs
> Mobodmbofoamgmds, 3M9dgmdo: Hadogs (Hge.), Lobbaol Lods@meol dgibogdgds (2013),
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05b55bO Y gdamdol  wmBMobs dgagodmos gobgdo@Bmm, @mama;
5bsdogemols  hogbol  dobbom  ®odwgbodg  ssdosbols  gmmGobodgdeyao
dmJdgegds, Lows@ mommgyan  domyobls aoohbos  @obsdsmar by  ymbGGmeo,
05353mdl 360dgbgermgob @M@l sbsdogeols IO Ym gdamdsTdo s dobiby
530G dgeo0 sdmi3obgools ‘dggLE g gdenmdom ‘dggdemos 3588096
doobobml  ©obsTogeol  J0dobo®gmdoby.  mobosdl®ymgdgal  9bos
3Jmbpgl dgabgdyeo, @md dolo JmbG®odyzos ©obsdoygamdo s@OLgbomos s
JmJdgegdl dgb@omado gargdgbBol 0d syEoegdgeo dmmbmgbom, Gmdgeo
aomgogolifobgdyaos o9 ggoEo'Bo‘?]onbomaob.éw Omam®3  gbgosgm, 1CC-ols
d0g@  0oboodld g gdbanmbolomgol [ogygbgdymo wobsdoygendo  JmbG®odyizools
©mbg YBOM Joswogros, gowdg ICTY-oli bosdgamsEom dogs@ed goblsbmg®s
JCE-obm30b.628 PRO®  doOFogo OmI  godzom, oy @ 300l dgygdaros
9JO005bo© b Iomar by 2mbGEmE0, 35B0b mG0gg MobssdlGYm gdge05.62

@53 dggbgos ICC-ol dmbsdo@menggdols bgdmm Jomomgdyan  3@0F 045l
SdbOY@ gdemdol M JB@oboslmsb  ©s3sgdodgdom, dgagodmos  >03b0dbmm,
Omd  @sbsdogerby  mbBGmeol  30bgnEool  go®ws,  doGomspo s
sds@goomo  3sbygbolidygdemdols  gOmog@masdoxgbols  Lbgs  3@0biodygao
(36gds o0 5@Lgdmdl  Lolbaools 1)0805)000;2)(30.630 03039 dgodangds  omJgsls,
o@bydomo J6(5@083000 90939630 5b s 353doG gd0m 2odmm Jdgan
Jolob@gosby, 0omJmb 02,0 303m0mgH a0 aodmdogdom Aobgods.
Log@msdm@olm  obsdoygangdol L3g3093050086 603(*)&9060(1)3,631 bbgoggo@ow
A ‘dgden gdgemos. 030mmb 9Omgbyen Lodo@msgndocs, OIRICHLINE
dobodo@meng, dog 00050, 5935ligdls 2o9BOmboa gdbenmdols 235JBL
53Bmbogbom  dgdmbggggdmeb wozegdodgbom, opo dodmmg@ydoe by germdls
©s J3bols Logo@syom Lo@dgoiosl, @mdmol ©@mbsi dob dggdenm dgogaol
0530056 (5(30@3?)15.632

@53 dggbgds Lobxgerols dggodwgdol 3Omigll, guemamdoo Lfmaos,
a0 39335600 Lolbeools Lodo@meols jmegdbdo sbgmo womdds s@lgdmdl,
3oblbgoggdoon @mdol bBodaBolgsb. mydizs, 4zges go@osb@do, sdom bogds
sbsdoyemdo  dmbofoengms ©0xg@gbiosEos  doMoms® s ©ads@gdom
SO Y gdagdo, Mo bodbogl 0dsl, O®MI SILOYgdgerls YR  Jo@ono
Lobygemo 9bos V9guo0mb, goe®g 0obsdmbofoagl.633

206-208;  J4gearodgoaro-igemobo, yodmgeobgdol  gm®@dgdo  (2011), 151-156;  F9@gmgero,
Lolbgools bods@mosgoo, II §mdo (2007), 99—119, 134—138.
*27 9q00. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 360.
2,
2% Ygow- 050
*2 ob. Ohlin, Co-Perpetration, j&gd«ando: Stahn (ed.), ICC (2015), 520.
630
ob. o]gg, 528.
&0k, 60@@Iol 11 0550.
®2 ob. Ohlin, Co-Perpetration, g@gdnePo: Stahn (ed.), ICC (2015), 529; ob. obggg: (Sg@ogos
derdegdgde (2011), 561-581, 592-505.
3 Ygow. 0ggg, 530-531.
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390 3530b0oo®gdbm  mersobols (Ohlin) 3mboiosl 0dol  gbobgd, @I
Lol ganol dggo@mgdols g9@dsbyeo dmwgmo @ gbps 0dbgl godm@sbogno
@0dob  bBoBaBdo 030l aodm,  Omd  Log@msdm@olem  sbsdoygemgdols
1393093030056  253mIobsdg, bdodoe  dgodengds  sdbdo@mgl  yBO®m  dgFo
dGogmo  dogdemegl s slgmo  bobyxgao  dgodangds  oyml  ggom
nogolyxagdols ongamo.@“ 0y 300L  guem  dgBo dGsgo  doydmgol
obsdoygamols  hopgbsdo,  ogo  o®  dgodangds  5d  mgm@ool  dobgogom
05b5dmbofoemgo 0gml dJohbgyao. sbyemsdg®ogzyemo bygogom, 0d gmbby, @md
3boBoyd@o  Lods@mogo  obosdoygando  dmbsfoemgmdbols  slgm  dgo3®
306309H0bsG0sll 5@  odgnggs, gl FoBogos, ®mydzes  Log@msdm@olm
Lobbeoollods®mnengd@ogo 0ngoglsb@olom, OIRICHLING 3boBoyg®o
Lodo@mogo @obsdoygendo dmbosfomgmdol gm®dgdl dgoa®se doxbogl dolo
dobboob  25dmdEobo®yg, @M osEaobml, ™y gob oMol gBOm g o
3oLgbolidggdgemo  Log@msdm@moliem  obsdoyagdols  hogbsdo,  g®dsbyano
dogamo  yggeasbyg  o@g33o0 M0 Lolbxgmol  dggodwgdol  go@dss.
Log@modm@olm  mobsdgamddmdol  0bFgaglgddoi o6  dgool  ,dmsgs@o
©53b5dogol”  mobodmbsofoa g, dgm@g ba@olbol dmbsFomge asdmibowgds,
amegbs  Lobbaol  Lods@merols  dmgamo  sbosgwo s Jodgducds  sbigmo
dmbsf ool 30Mggeo bodolbol ©sdbsdoggo woxgydbgdols dJobbom '330(]86o.635

obggg, dogmgdgeos msbssdlO Y gdamdbols WM JG®obol 3MoRogs> 0dol
3odm, Y @o@MI 5@ begds ©obsToyTo  hodmymo  mommgyeo ool
Ib@osb 9dgomme obsdoygmol do@g@osamy®o g gdgb@gdol gl gds.
g slg O3 0yl s  mommgye  sdbOYmgdgel  dmgmbmggdmegl
5bsdogemols do@gM0s@ @0 90 9d96@ gd0ls 2obbm®09a09ds, d>dob
05b6553@ Y gd@mdol  3obygbolidygdemdol gm@ds  ©sJoMasgos  Bbdiost,
30650056 MOMMYYE00 domgobols ol ‘dgbodan gdgano 0Jbgds
0bEogoYS@Y®o 081)(4)”;]@86@(0601)00)301).636 Log@msdm@olien  obsdoygegdols

LobiBgdy@o dbgo0ls Rmbby Y390 dembsfogrols 0b@ogos@ @0

SO Yan gdamdols 3330399, 3M5JH0 g0 oo, ‘dgden gdgaos, @5bg3
0bpogogsma@o 3sbgbolidggdmmdols 36980l sbsgmobolisl, bgdmm ggdmbeos

Loygdo@o.

OIOPNQICTES gbgoogm, ICC-3 Log@msdm@olm 056539 mdOMdols
»00359b5”  golidygas.  mobosdldmgdbembols  @mJB@®obs  aoblbgogogds
so@g  ICTY-0l  09@old@yogbosdo  godgoe  ©sdzgoedgdyeo  JCE-ob
mJBM0bolysb.

634
ob. ofgg, 531

633 Lolxgmol  Jgnodogdolsls 5O Y@ gd@mdo-mobodmbofomgmdols  Lobom  obsdogygado

dmbsfomgmdol  3oBgam@obsizools syEomgdmmdoby ob. 65d@mdols XIII mogo, G®IgenToi

3oobogmobgdagmo 0bgds ag®dsbymo s obyemmsdgmosgeo dmpgano.
¢ ob. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 730.
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6.3. 136553LO Y@ gde™dol 356Llbgsggds JCE-olysb

Fobsbobodo@manm  3ogs@ols dog® JCE-oll 9godygmals  ©o3ogdodgdyao
04™ omJd®obols 3obygbolidy gdambols ©05d0939dbgod ge 95093963 gdmsb,
Gmdamgdos,  goOmo  IbMog,  obpogoeemado  3obygbolidygdamdolsmgols
00bmges  ©obsdoyado  5JBoy®d  3mbB®0dYEosl s, dgmeg IbMog, oGO3
39olbdmdes mogol mogdo SO Y goegdls s mobsdmbsfoamggdl dm@ols
2oblbgoggdol.®7 ogo 390  Imgdagdems  @mdol  bBodaGolb 25-9 dgbaols
LEOYJBgasl.

05b55db@ Y gdamdol wmJ@®obs JCE-0lyeb doMomswa aoblbgogogds
@obsdsman by ybGGmeol  3bgdoms s Igb@ogry@o  gangdgb@gdom. oyo
GBO® 9B YPOowgdsls  sdsbgomgol  sbsdogegddog  JIgogdoby, gowdg
99boma® gegdghbys®

Prosecutor v. Tadic-ol ULogJdgby wonydbgdyemo ©md®obols dobgogom,
Log@omm g9adol SOy gdolimsb ©sgzogd0M9dgemo bgdoldog@o JmbE@odyios
»03054MR0en gds”  mdogddu®  gargdgbBgol,  aoblbgsggdom  Prosecutor V.
Lubanga-l  Logdgbg @oxydbgdyeno  mobosdlidygmgdammdols  ©mB®oboliysb,
Amdganoi  Jmombmgl  ©sbsdoyedo  o@mbgdom  ymbB@H0dyz00L,  G@Ignols
2oM9d93 0g0 dmemdwg 390 0dbgdmws 8033@609@0.639

@53 dggbgds  3gbBogy@  gangdgb@l,  aolo®dyggzos,  ®y Moo
aoblbgogogds 056553 Y gdenmdols ‘dg0920, OMdgeo(3 OSRGOS
dmgengbgool hggnmo asbgomsdgdols dgdmbgggsdo” (occurring in the ordinary

course of events) JCE-ol dgogaolyeb, ®mdgamoi ogm 096980030 ©s
Fobol{omgobdgtg®owo™  (natural and foreseeable) dmgengbs?  3o@gganols
dgdmbgggsdo Loygdotos ,oMbgdom @olzbg” (sufficient risk), LowsE ,.@odsgo
ba@olbols @obgo o® o0dbgds Ibgoggermdsdo dowgdyano” (low risk will not be
sufficient).  dgm@g  dgdmbgggsdo  Lydogddado g gdgbBol  LESbps®Eo  o@
00bmgl  0dol  ao5b@gdsl,  @md  Laoymgomolifobgdgmo”  obsdoygano
Lbogo@oygome  dmbpgdmes.  ogo  ombmgl  dbmgrmo  0dol 3@ gogos,
d@omEgdyaols dog® 094™ 09 NS obsdoyeno
F065LFo@0mg5@01§069d000.640

gomo  dgbgogomsi,  ICTY-ol  dogd  JCE-ol  30Gggawo  ©s  dgmdy
35093M00bomgol  2oblobrg@ymo dmmbmgbgdo, sa@g@bs@oyms, Rs@nMm
063 gM3MgHo3oom,  dgodgrgds  IJmgdaml  Amam@E  sMs3oMEs3o®o, ol
05b553LO Y gdermdol e JB@obols  3bgdoloE.  mydizs, Jmgmo  3GMdgds
Lfmege JCE-ol d9Lsdg 3o@gam®05T00.54 JCE-0l pmd@d®obs 0dwgbow ©ow@o
300d0gol  mdogdBo 0@  ogm  Logdom  ggadol,  dobbols G oigdols

7 9g50. Weigend, Co-perpetration, 6 JICJ (2008), 478.

*3® 9g00. Cassese, ICL (2013), 176.

* 9go0. Lieflander, The Lubanga Judgment, 1(1) CJICL (2012), 203.

0 9g900. 0dgg, 206-207.

% 9go0. Manacorda, Meloni, Indirect Perpetration versus JCE, 9 JICJ (2011), 175.
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5930 gdamobols 3500, M5dgbows(3 dobo dgbodg 350 gdMA 000
2obylabrmgdgao  ho@dhmlb  s@lgdmdolmgol. sdol  godm, ol ,,6900Ldog@ols
aolodo@magdol” (just convict everyone) omJ@@obsws dmobligbogdwbgh.642

09933>  3oblbgoggdygmo dnbob@gdsi s@Lgdbmdl 0dol dglobgd, @™I
05b55bO Y gd@mdol PmJB®obs YBO®m ol Jools s FoBmms, gowdyg
JCE, dom Dm@ol, dobo dgbsdg goBgam@os, @mdganois, 0bpogo@ysmmy@o
d@ool  3MMdggdol  godm  bdodoe  oym  g@oGogol  Logsbo.  3g@dmeo,
5390300 JCE 539090 omdols  —  Log@mm 2930l godyegddo
3obb@sbymo  obsTogmol  howgbol  dglobgd 03 ML,  @mEglss
05b655bO Y gdamdol  mJ@®obs 0@  ombmgl  o@bodbyml.  mB®obols
dobggom, 3000 Mobosdld g gdans dgodargds ogmlb dohbgyano doybgoogswe
0dobs, M3 3ob s@oobsdoyagd@ogo agydomn dgddbs ©obsToyaol howgbols
»o0Lgbomo (4)01560”.643 609]B 900  3O0RgHoydo, @md@ol  dJobgogoms
056553 Y0 9dgeno 9bgs sbm@ 3090 9dwgls s@mbgdom  j065@H033305
sbsdoygeols ds@g@osgy®o gangdgb@gools dgogoboioolmgol, doamds®gmdls
0dsdo,  @md o Logdsdos  xgd®  gowgy  obgm  gg98dsbg,  GmIgemos
»3MA9bE0YOSE”  obsdoygamgddogos.  bybEo  gnobogool  s@SOLYIMST
‘dgoden gdo 056553 e gbenmdols omJB®obols QoMM (36905309
3063033060)15.644

64. >O5300053000 SO Y@ g MdS

Prosecutor v. Katanga and Chui-bU Ubogdgby @godome  asdenogo
5M5300©s3000  SILOYgdermdoll  3mb3gREos,  Omdgeoi  ©obsdoymols
hogbols S 00ls deodem@gdom ,»bogoMdgen do Jbbpmd  333e09em9bbyg
Log@msdm@olm Lobbaollsds®man gddogo ©ggbols 3obbm®ogmgdols
0go@@  dglsda gdbanmdbo” s@ols 8(*)1‘)1536032)”3@0,645 Lolbanols Lods@meanols
d9360g@gdolis o Lbgowolbgs  Jg99bol 3Mo]B0goT0  godaow aodmygbgdowo
Lobbeoollodos®mergdbdogo  3sLygbolidygdermdol  mgm@oss. s@o30M©s3060
L@@ gdgmdolsl ‘@ bomo SO gdgemo 09496900 9 dgoem
SO Y gdgel, Omym® 3 00Moel  ©obsTdoygmol hobswgbsw. s@Ms30GS30M0
@Y gd@mdols dobos@lols gobdo@@Bgdolsls, ICC sgoms®gdls @mfbobols dogd

939 doggdyee @m@d®obsl = LodleOygagdgeno LAY gdaol  gz06”
(perpetrator behind perpetrator, Tater hinter dem Tater),% Loo s®o30G©03064

2 ok. Badar, “Just Convict Everyone”, 6 ICLR (2006), 293—302.

3 ob. Lieflander, The Lubanga Judgment, 1(1) CJICL (2012), 207—208.

EaaBN 0J39- 30™A0 NG 0boodgols 35053 Mbgd e Ygbgyan gdsls, 0nonJml
056553 gdemdoll mJB@obol dodsdo  ©sFglgdymos JmbE@0dyEool  YBdM  Jos@oaro
ba@obbo, gopdg JCE-obmgol.

> ob. Werle, Burghardt, Indirect Perpetration, 9 JICJ (2011), 85.

¢ hb. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 3s6. 496—497. ICC-ols
Fobolslsdo@menm 3sgs@ols Jogd Gododgogeos — Roxin, Straftaten im Rahmen organisatorischer
Machtapparate, GA (1963), 193-207. s@bodbygemo bEs@ools obyenoly®o ggdlos ob. Roxin, Organized
Power Structures, 9 JICJ (2011), 193-205. >@bodbyao b5dGmMdol  aodmggybgool  dgdwamd,
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S>dbO Y@ gdge by, 30005300 SO Y@ gogemob 9JONS, bogds
0bpogosma®o  Lobbeollsdo@mengd®ogo  3sbygbolidygoemdols  ©sgoldgds:
3005300 SILOY@gogabg — ©obsTdoygaols dosGg@osy@o s dgbHomy®o
90 9dgb@gdols  Igldygagdobomgol, bogm  s@s30Ms306 SO gdgen by
@obsdsman by ymbBEOEolbsmgol,  3o@sdo®o  sAbO Y@ gdenol  Jdgogdoby
3MbGOmaols  dgdggmdom.  odb@uargdgero  odb@Guargdarol w06 SGob
35Lgbolidy gdgero, godmdpoboy odosb, M3 ogo sbm®Eogmgdl gmb@@manls
300053000 >ILGg@gd@ols  Jgwgdsby. S @mfbobol  Jgwgde by doBmbmdol
0 gm@ool dobsboi LYmege obpogowgsmydo 3sbygbolidygdammdol o3 gbom
obodgmgds ogm.

64.1. derflbobol JBggdsby d5@@Mbmdols mgm@os

@ Jbobolb ©mads®ogzol — Jgwgdsby dsBmbmdol (domination of the act;
Tatherrschaft) ogm@ools dobsbo  sILOYEgdermbdol  LogBom  wgx0boizoyg®o
30009030l dgddbs ogm. s3LO Y gdgemo ds@mbmols (beherrscht) ©sbsdsyenols
howgboby, GmAgeloi ozl dogmoygegds,  2oblabmgdml  dglsdsdolo
J9g0gd0l ,,d0bos® 50”048

@ Jbobol Mge®0sd oenggg ©o0d3300@s SO0 39GIsbool Lolbanols
Lodos@omenols 0 gmA05do. 0933 3935600k Lobodos@mnenmgdo
9V 0boo@dwgagdmwbyb @M fbobol  mgm@ools  s@os®gdols o  goboy®dmdmbgb
99609JB YO0 mgm@ool dbs@Esdg@sl, @mIgalsn XIX Loyggybol dm@musb
03363?);9636.649 L609]B 900 mgm@ools Jobgogom, bgdolidogdo oMo, @mIgeoc
JmJdgogoes  SdLGYmgd@ols  asbb@sbgom  (animus  auctoris), o]bgomes
aobbognygano SO Y@ gdbems, dJobo GoJBmddogo 3mbE@Modyiools doybgywsgsw,
bogm, dgmeag db®og, ©sdbdody odbgdmes  3oco, Gmdgeoi  dmddgogdos
obdo®gdols a5bb@sbgom (animus socii), sblggg, ©obsToygmols  gangdgb@Bgdols
390 Lmbsgnyy@o gl yan gdols 80‘353@0305@.650 5bsdogemgd®og  Jdggdbobmsb
Amamai SO gdmol,  obg  mobsdmbofoaol  3mbG@odyzos  gbws
yogomoym  3oqbogy@ 353900 do, dog@sd, @Omam@3E 3o 3500 YE©gdmOs
brgodols  paogegds Lo  gogbommdsls”  (more causal) @ ,bogengd
3o bo@mdsls” dm@ols (less causal), s@bodbyeno mgm@oom, Lydogddy®o dbotyg
05d5dmbds gosd(y398) ﬁmg@ls.ﬁl

G fbobol ®gmE0s  S@os®S  39Gdsb00ol  Ggg@s@y@ds  Lolsdommaenmd  (Bundesgerichtshof).
5d5Lmsb @ogogdoMmgoom wof. ob. Weigend, Perpetration through an Organization, 9 JICJ (2011), 94-99.
om]B®0bols ghoBogobmeb ©s353d00gdom ob. odgg, 99-101.

7 0b. 0J39-
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05b55dbO Y gdamdol aobboanyyan (36985T0 X ©gds, MMIgEoiE sbsdogeols
howgbodpyg aymolbdmdls  s@bgdom Jﬂ)[fé(ﬁn&ﬁ(;(wh%“ 030 ©5d5ddodgogen
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" 0b. O’Keefe, ICL (2015), 183—184; Olasolo, Rojo, Accessorial Liability, 3&gdwando: Stahn (ed.), ICC
(2015), 575-577; Badar, Participation, 36 9d%endo: Schabas, Bernaz (ed.), ICL (2011), 248.
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ob. Olasolo, Rojo, Accessorial Liability, 3693« do: Stahn (ed.), ICC (2015), 575.

%2 0b. O’Keefe, ICL (2015), 183.

7% ok. Olasolo, Rojo, Accessorial Liability, 3 g% @o: Stahn (ed.), ICC (2015), 577-578.

7% 9g00. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 363.
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o399 d0.766
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@M 5M530MEs3000  SILOY gdemds  Loko®mgdl yu@m  dswogo  oBoyco

7% k. Olasolo, Rojo, Accessorial Liability, 3&gsa@o: Stahn (ed.), ICC (2015), 560—-561.

" 0b. O’Keefe, ICL (2015), 186-188; Badar, Participation, jcgd+ando: Schabas, Bernaz (ed.), ICL (2011),
249-250; Finnin, Accessorial Modes of Liability (2012), 43—60.

7% 9g00. Olasolo, Rojo, Accessorial Liability, jégd+a@o: Stahn (ed.), ICC (2015), 590.

769 s§. ob. oggg, 564=567. 93965050 356bGSEgom bgemddmgebgmmds-d®dabgdol go39d0l
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7% k. Prosecutor v. Chui, TC Judgment, 18.12.2012, 3o¢. 23, 56.
k. 0dgg, 3oM. 62.
772 99500. Olasolo, Rojo, Accessorial Liability, j6égduado: Stahn (ed.), ICC (2015), 568.
e dapse- odag . . | N
‘dgo0. Werle, Burghardt, Establishing Degrees of Responsibility, ;&g do: Sliedregt, Vasiliev (ed.),
Pluralism in ICL (2014), 308.
7" 9g50. Olasolo, Rojo, Accessorial Liability, j&gdsado: Stahn (ed.), ICC (2015), 569.
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30939096 Yo Lodo@menols  dobgogom, @mdgeobsi gydwbmds  ICC-ols
gobanglo  3M5]B0go3,  agolbdmol  Lbgol  @ogmanogdsls  @obsdoygemols
doBgdosgygdo  gangdgb@gdol  IgloslOymgdms. Y 00 YIgsme
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776
dgo. 0]gg, 568-569.
7" ws§. ob. Olasolo, Rojo, Accessorial Liability, j@93¢ando: Stahn (ed.), ICC (2015), 569—574.
778
ob. ofgg, 570-572.
 ob. Badar, Participation, j@®gdvedo: Schabas, Bernaz (ed.), ICL (2011), 248-249; Shabas, UN
Tribunals (2006), 299-301.
% 0b. O’Keefe, ICL (2015), 185.
B ©of. ob. Olasolo, Rojo, Accessorial Liability, j@9d7endo: Stahn (ed.), ICC (2015), 572-574.
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8 0. 0dgg, 574.

8 5. 0J39-

78 ob. O’Keefe, ICL (2015), 188—191; Badar, Participation, 3¢ 93¢ do: Schabas, Bernaz (ed.), ICL (2011),
251. wof. ob. Finnin, Accessorial Modes of Liability (2012), 72-91.

78 ob. Olasolo, Rojo, Accessorial Liability, 3égd%a@o: Stahn (ed.), ICC (2015), 581.
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8 0b. 0]39, 583-584.

" 0o§. ob. Gell, Trial of Charles Taylor, 3@g3%a@o: Jalloh (ed.), SCSL and its Legacy (2014), 642—659.
788 ob. Werle, Jessberger, Principles of ICL (2014), 218-219.

78 9g50. Olasolo, Rojo, Accessorial Liability, j6gdsado: Stahn (ed.), ICC (2015), 587—589.
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XI. 005653mbsFoggmdol HgboEyseyg®o godds —
Log@omm 30600 3mJdgreo Eoxayxngdol sbds@gds

Log@mem dobbon dmdgoo oxangool wobdsmgds (assisting groups of
persons acting with a common purpose) obpogoysey@o 3slygbolidygdemdols
5307300909 Lobgl (o@dmopagbl @mdolb  bBo@d ool 25(3)(d)-g dgbendo,
Omdmobogolsi  ICC  shogn,  dbodsbgermgsbo  ymbB G000l (significant
contribution) ULAobEsGAL oFglgdl’? — L, 3mb@@0dyG0s 360Tgbgarmgobos, 4
030 253e09bsl obgbl obsdoygaols 20dmd[g93 20M9dmgdgdbyg ob/ws dobo
hogbols bo'H‘g]ogQ{]E)o“oa”.WI

25(3)(d)-g  dgbarom  aomgoeolfobgdyamo  3obiygbolidygoemmdols  Labg,
@mam@@  Prosecutor v. Lubanga-l  Logdgbg os@obodbs, o@ol  @obsdoygendo
05b5dmbsf o gmdols  3slygbolidygdbanmdbols 9.§. @gbowysaydo (,Lodgbg@gm”)
gm®ds  (residual form of accessory liability) o obpgbl 03  Jdgogdol
360dobsgmobsi0sl, GMIgaoi mogolbo Loddodoms ©s bobosmom g9d x©gds
SdbO Y@ gdamdolbss ©S 05b5dmbsfoggmdolsmgols aomgogolifobgdeyan
[25(3)(a—C)-g dgbeno] 3obxybolidygdemdols ©sdogdbgdgm oM gdmgdgd0.7%2 my
ggootgom ad hoc  F®odgbogngdols  obpogoygsmgdo  3sbybolidygoemdols
Lobggdl, ogo s@ols JCE-obs ©o @obsdogedo wobds®gdols (aiding and abetting)
»3boxgo@geobbg” dgmezo 3obiybolidygdamdbols sbogno 150133.793

25(3)(d)-g  Fgbaools  Jobss@lol  gobssbsgobgomom  gydopbowmgdos
Prosecutor v. Mbarushimana-l UsJdg, ULowoi  [obsbobsds@merem  Jogo@o
25635MBogl  obsdoyamgdMogo  woxaRgool  wobds@gdolbogols  [25(3)(d)-g
dgbano]  3obiybolidggdamdols Loko@m 30b6@®0dyi3ool  ©mbgl,  O™3
25dm0M03bel  msbsdmbsfomgmds  [25(3)(b—C)-g  Iybero].  25(3)-9 Iybenols
3obygbolidygdemdols  Lobggdoli  og@o@joyemo  LolBgdol gomgogolfobgbom,
Gobg3 bgdmm g3dmbos Logds@o,”?* 25(3)(d)-g Igbmomn aomgomolifobgdeao
3obygbolidygdamdols badolbo ¢bs ogml @sdsano, godg gl o>yEoegdgenos
0565d065F0gm gmdolmgols.”? 099930, sbigom doamdsls dgogL
dofoboos@dogyggdos, Omdamgdoi s@OLgdom asblbgsggdols 25(3)-9 Iygbenols ,.c”
> ,,d7 53boi3gdl  dm@ol  gg®  bgoggh. domo  ob@om, @obsdoyedo
obdo®gdolionsb »C7 00bo0)  Ygpodgdom,  Logdom  dobbom  dmdgo

7% . 1CC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, 35¢. 283; ICC, Prosecutor
v. Katanga, TC Judgment, 7.3.2014, 306. 1620, 1632—1636.

71 The Contribution will be considered significant where it had a bearing on the occurence of the crime
and/or the manner of its commission.” ob. 1CC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, 3s6. 1633.
72 ob. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, 3s@. 337; ICC, Prosecutor v.
Mbarushimana, Confirmation of Charges, 16.12.2011, 3. 278.

7 Yg00. Cassese, ICL (2013), 198.

7% 0k, 65YBH™Iols IX mog0, §6.

7% k. ICC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, 35@. 279; ICC, Prosecutor
v. Ruto, Kosgey and Sang, Confirmation of Charges, 23.1.2012, 35&. 350-351.
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X 28900L  obdo®gds (,,d” 5dbs30) dgladgrms godmobos@ml yg®m ddody
J39093000.7%

dsl dgdgy, Mo ICC-do Prosecutor v. Katanga and Chui-l Logdg o0y,
SO SE00JOY!MS 0b©0g00S@ @0 3oLgbolidy gdarmdols Lbgowslbbgs
dodo@myan gdom [o@do®mgols dobbom, Fool godo@mengdol dgdgy, JoGobasb
dododo  Ooygamo  LsdFoEgdgeo  0gm  gggms  ©dombgdoymgdbbyg  Log@om
3MbGOm@ol  s@OLgomds, doom  AmGol, aoblogym@gdbom, Fuoby  3seps@ol
9d@ogagbmds  Jmdbdg  oym  @m@gobobsosby  pmbBEGmeol  mgm@ools
aodmygbgdol.  3g@dme,  mEasbobsEool  sg@mdsG o  gybjiombodgbols

90 9dgb@om, GmIganog 9bO9bggeymyos d@dobgdoms 53B™IoG A
YgbO e gdsl, dopa®od sM30MEs30M0 SO gdermdols @mJd@obol  yggas

5930 gdgeo ds@gMosgu®o gangdgbBo ombmgos SdLmeyGu®o JobE®meol
366063?)015.797 Sdo@Rmdsz sligmo dowogmo 3@3o3gdol LESbs@R0l dmmbmgbols
odm,  3Gobgs  0odbsdogg  3bgl oS @mamA(3  ©dLO Y gdgao, S@sdy,
OMaMO3  5©5d0sby@mdols s ™ol sbsdoymgdols hodwgbo ©oxyYRgéol
b3y, 25(3)(d)-9 d9barols Jobgogom.”® LolodoGmeem Jsgns@®ed Prosecutor
v. Katanga-l Uosgdgbg woogdsygmegoens Prosecutor v. Mbarushimana- o gJdgbyg
2odmygbgd o LEsbos®d@o, ©sds@gdomo 8(*)5{)0(30(30603600).799

Prosecutor v. Mbarushimana-l Usgdgbg  (oboslobods@mam  Jogns@od
>b0dbs, @md 25(3)(d)-9 Igbomn obwogogsgy@o LobbaollsdsMmmnen gddogo
3obygbolidygdemds  dgodengds  oagl  @obsdoymgd®og  mEASboboz05T0
33009 3MbB®odyioolmgolss. ygges dofomdgermdgao, Lydlomom dmgod@g-
aodyoggeno, dogobo, oden oy 9bgeno S 09bs3 aoslobowgdols
aosdbpgano, dgodengds oyml  Lolbgrollsds@mengd®oge  3sbygbolidy gdgero,
09 ©obsdoyamgd®og  m@asbobsizosdo  sbm®Eogegdl  3mbG®odyiost,
amgbsg  Xa9gnol ©@obsTdoymgd®ogo  bolosmo  boxsdme  3bmdoaos.
gbsdodobose,  25(3)(d)-g  Iygbmom,  Dgbsdargdgmos  3sbygbolidygdemmdols
QoA gdols goxgo@mmgds, m9 sbsdoygando bgdoldog@o Lobols gmb@®odyios
060> 360Tg69armgobo (significant).300

%% ob. Ambos, Common Purpose under Article 25(3)(D), jcgd4endo: Stahn (ed.), ICC (2015), 607; Noto,
Secondary  Liability (2013), 198-199.  obwogo@eysgy@o 3oLgbolidygdamdols Lobgms
»OOS@ggembdol 0g@odJosby” ob. bsdBmIol XIII mogo, §4.2.

" 99500. Weigend, Indirect Perpetration, 3 g @o: Stahn (ed.), ICC (2015), 546.

7 ob. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014. s@b0d6ya Usgdgbg aoblibgsggdamo
>bMo  aodmbo@s dJnbsdstmaryg  @0bgsogmBds, Gmdgmoi  Jodobgol aods@megdsls ombmgoo.
dobo Sb@om, dMomEgdgdol 3H3oEgool gBsdbg, o6 033gmgdmes  @obsdogmols gobogydo
23O gagoegdols  Logdmm  dobbol, gobbdsbgol  bodbgdo s, dgbsdsdobop,  bogddgdo
20 lgdgmo  RoJBmdMogo goMmgdmgdgdowsb  asdmdwobotyg, 9o  ©sIRJoELRIdMES  JoBobasl
HBogo@oygEm”  JmbBM0dY30s,  LXaYBol  o®s@lgdmdol  godm”.  ogo  25(3)(d)-g  Iybeools
>J3gbmagmmdsls qligsdws babl, xaugnol 3sbygbolidygdbammdsby ©sdmgowgdgemmgdsl. ob. 0]gg,
3o@. 21-24.

™ ©of. ob. Ambos, Common Purpose under Article 25(3)(D), g@gdse@o: Stahn (ed.), ICC (2015),
597-604.

% ob. ICC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, 3o6. 277.
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Foboslobododmenm  Jogns@od  Prosecutor v. Mbarushimana-l  bsJdgby
Log@modm@olm  Lobbeool  Lodo®oeols 30939096 Lodo®mogn by
©og4AEbmdom,  asblobwgds  25(3)(d)-g  Igbamom  Sobiygbolidygoemmdolmgols
obsdoygendo 3mb@®0dyi00l Msdwgbodg bodsbo, mam@oEss d@sggdaaols
Ib@oob: xanol obsdoygamgddogo Loddosbmdols 3mebols dgdwpgy, dgs®o
(9¥93900) bobosmols dmbsFoggmds wsbsdoyendo; wobsToyaols howgbolbsmgols
ob  @oxayRgool  obsdoymgbol  9x3g9dBosbo  gybjgombodgdolomgols
309396090 bmdgdbol  dowgds;  @obsdoyamgddogo  agadol  dgJdbs  ob
sbdygagds. sbggg, o3 IgBow db0dgbgamgsbos, howgbogro sbsdoygangdols
dodo®o  oxaYRgosdo  d@smeadyamols 3mboios s dobo  ,,LgHomby@o*
A m@n0.301

25(3)(d)-g  Igbgoo  omgogolfobgdl  3sbygbolidygdamdsls  gmangd@oy®
5bsdoygan 9ddo de@)(ﬁo?)ﬁ(soolmmgolsgoz s Jdgogdols  3@0dobognobsiosl
obpgbl  doybgosogs  dolo Jobgbmddogo  3ogdo@ols obsdoyganols dJmogo®
IO gd@mdolmsb.  d@semegdygel  253)(d)-g  Igbaool  Logydggenby
0bpogoygomy®o  Isbyboldygogmmds  ©sgzoldgds S Y gdenols  dog@
howgbogo  obsdoyeoliomgols gomgogolifobgdyao dgbBomy®o  gangdgbBol
dob  dododm  s@sbogdo@olo  IGgo3géol  dogbgooge,  GmEglsis  dobo
306069305 5OLgbom aogengbsl 5@ obegbl ©sbsToygaols 'HUQ);]&%U.SO?’ 563
30053000 353300l 3B 3ogoss  Loko®m  do@omse  sdLOYmgdgals  ©o
25(3)(d)-g  Inbmom  dGHomEgdnml  Fm@oLI?  gagmsby  Jmogodos,  G™I
Jbo dabgarmgsb 650370509 o6 oyml  sdmgopgdygmo  @sbsdoygaols

hogbs. oy gl sbgs, 9339 835t o@bgdomo  ybBEHOd7z05, @MIgano3
SO Y gdamdols 3olybolidygoemdbols ©sdoxydbgdgeno ao®gdmgdss.

25(3)(d)-g dgbaools ‘doboo®@bo@sb 2odmdobsdy, dgbBHoey®o
90 9d9bBobmgols 360dgbgermgsbos, gmb@®odyios 0gml asbb@sbo, 3g@dme,
,»d0bbo© obobogogl xauxnol sbsdsymgdb®ogo Jobbols aobbm@(z0gamgdsls b
5bs oy gd@ogo Logdosbmdols gopa®dgangdsl”, ob ,bmOEogmegdbmegl 0dol
Fobolifo®o  dgEbmdom,  @Omd  wxaggo  dobbo  oloboglh  @obsToyanols
BQQSBQB”.SOS

‘dglododolow, dgagoderos  aodmgymm  sbsdoyedo  JmbsFoggmdols
o@bydomo Jb63@0393000, bydbBobiommo J63@033300b ©o
dbo dabgermgsbo JbBG0m3000 LEobo®@gdo. 25(3)(d)-g dgbenom
3obggbolidggdgmds  o@  9bps  sFglrgl  bgdolidogmo 3mbA®odyioolsmgols,

8L k. 039, 3o0. 284.

#2 Ggo. Ohlin, Co-Perpetration, j&gdmedo: Stahn (ed.), ICC (2015), 520.

53 9950. Burghardt, Modes of Participation, j@gdsado: Burchard, Triffterer, Vogel, Future of ICC
(2010), 86-87.

8% k. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, 3s6. 1620, 1632—1636; ICC, Prosecutor v.
Mbarushimana, Confirmation of Charges, 16.12.2011, 35. 283.

%5 ob. ICC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, 3o. 288—289; ICC,
Prosecutor v. Katanga, TC Judgment, 7.3.2014, 35. 1637-1639; ob. obggg: @mdol bBsdadolb 25(3)(d)-

9 dgbaoo.
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oModge  0d  AOML, @mEglsg gl dmbofoamgmds  s@0l,  Lyga  gm@o,
3609369030608 mey  GmIgmo  3ebA@odyzos  s@ol 360Tgbgermgsbo, gl
©5dM30goYmos  gmbi@gd e boddgbg, 0y @odwpgbse  3Jmbws  dobs
306069 30sl oo MY 3oHoMs 9R9JBH0 WobsTogeols howgbsby.

25(3)(d)-g dIgbomn 3sbygbolidggoemmdols Loby o gglodsdgds ICTY-ol
LEAoGgdoms ©s 30939096 o bods@mgmon  gosmgsmol{obgdyga  JCE-ols
‘d0boo@ll. gl 930b5L3bgano g9 godmoygbgds @mdol Lo mBol 25-9 dgbando
dE0g03oG00L  3o®gdg, mgm@onmo/Eemads®n@o goblbgoggdol 90dm.807 JCE
s 25(3)d)-g  Igbemo  3obiygbolidagdemmdols  aoblbgoggdye  Lobggdl
(omdmopagbl. ol gombggdo, @mdamgdoiz dgodengds  @sobgsls  25(3)(d)-g
I9baonob J0ds@mgdom, Ggmgzebdn@o s@os JCE-0lmgold%® JCE-oli §g36mdols
OO, 300L YBO®M oo dGsgo Joydwgol sbsdoymol howgbsdo, gowdyg
565dmbsFomgmdol g8mbgggoT0.8% 080l gomgomolifobgdom, @Gmd 25(3)(d)-g
Igbano ©sbsdogedo mobodmbofoggmdols Lobgl go 5@ Fo@dmowygbl, s®odgwe
0565dmbsfoemgmdols g.f. Ggbooygomyd (,LoMmgbgmgm”) gm@mdsls (residual form
of accessory liability).

0beogogs@y®o 3olybolidygdbenmdols ©ogydbgdolisol, IO gdgmds-
05b5dmbofoemgmdol  Lobggdl  dm@ol  3mbiy®gbioolsl, wmsgobo  seaogo
935305 gmagdol  (9ucmbol)  3sbyboldygdemdols  (superior  (command)
responsibility) Lsbgl, Gmdgeoi Gmdolb bBsGaBelb 393Jabgegdols dogd 3o 39.
28-9 dgbeoTos  hodmysgmodgdygeo. gl dobo goblogymdgdygmo  dybgdomass

aodmfggeo.

% ob. 0]39, 3. 283; ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, 356. 1620.
Zz; ‘dgo. 0]gg, 3o4. 281

dgo. 0]gg, 3o4. 282.
% wsf. ob. Sliedregt, Individual Responsibility (2012), 78—79.

Q
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XII. 3gmogdol (986mbol) 3sbygbolidygdmemds

Lolbaol Lodo@marol gOm-ghmo sdmEsbs Lasdmdsasdm (3mao@ogyg®o)
s Ladbgodm dgmoyg@gdol 9dmJdgomdol  g@odobosgmobsioss. gl bsgombo
3obloggmdgdom  3bodgbganmgsbos  XXI  Loyggybgdo —  0obsdgodmgg
A9dbm@ma0gdol aobgoms@mgds s domo gRgdBosbo asdmygbgds bgeols §Fymol
OMaMO 3 ©sbsTogmms yodmdogdsl, sliggg, 360dgbgenmgsbo 3@ 303909 gdgdols
aoboa@gosl.  Lobbaol  Lodo@moml dgmoy@gdmsb dods®mgdomn  bdodswe
0609]B YO (FoGgMosgy®) aoMgdmgdgdby ©oydbmbdomn 9fggl  dmJdgwgdo,
b9g609dBydo  (3gbBoy®o)  aomgdmgdgdols  sdbsbggero 3303909 gdgdols
aoboa®gdols  4odm.  JoGEssoGo  gobb@msbgoo  y5dm{ 390 9dmJdgomdols
3303900l dgyda gdermdoliols Jmsgs®o 3OMdemgds ,,mdogdBdee >OLgoyo
19 JAgmdol810 ©slixvs@mdss.

dgmog@ms  9dmJdgomdols  sbxsmdols  Logombbyg  Logydgenosbow
d9domdl  Log@msdm@olbem  Lolbaools 13030&)0)0;@0811. 399dme,  Lobbgools
Lbodo@meols  Log@msdm@olem  Lobodo®mamgdol  dogd  obpogooysma@o
35Lgbolidy gdgrmdols ©5539dbgdoliols 2odm0yggbgds dgmar@ols
35Lgbolidygdermdols — superior (command) responsibility 3mb3gnEos, G®Igeoi
Lobbaolblsdo®mamgddog ©g3bsl sbmAEogangdl  dgmeydgddby — @mamas
Lbodbgomm, sbggg  Losdmdognsdm  30090bg,  Log@msdm@olie  ©obsdsgygagdols
0530056 >30ggbols gogrgdamgdols gobybm@dogmgdemdol, s@sLomsbswm
3MbGOMa@obs S bgerddmgobgermdolsmgols. >0bodbyano 30039830
dgmon@Oms  So@Es30mo  sbb@msbgol o9y 2sdm{ggmo  9dmJdgmdols
slxsmbols dglodengdamdsls odangge.

dgmoyg@ols  3obgbolidygdermdoll mJ@®obs  Log@msdm@ole  Lolbaols
Lodo@mogols  bdodegds LFm@go 3megodogg®o ©s Lodbgodm  @owg@gdols
Lobbaoblsdo®magddogo  ©ggbols  ¢gem  dgBo 3%3;](5006(0601)00)301;,812
399dm, B>ONMISLIG60560, LobEgdody®o s LolEgdydo obsTdoygegdolsls,
OmEglsi mobsdogdmdols 3odo dgabgdymow o0hgbls 9dmJdgomdsl 355600l
SOESA™M3gool” Jobbom, Goms Ygdogado mogo 0do@meml, M S@Sg0msM0
dGoeo o0 dogdegol sbsdoymgd®ogo Jdgogdols howgbsdo. my dgmsy@ols
9dmJdgemdols  JodEssomo  gobbmsbgs gy  IB3oELgds SO goermdols
(98OmM  5M3300©s3000  SALOY@gdbammbol)  3Mb3EgBGo0m,  L,,md0g]d YO oE
>Olgdymo  9dmJdgemdol”  sbyxsmdsl  dgmog@ol  3slygbolidygdermdols
omJB®obs sbogbl.

dgmom@ol  obpogoyemag@o  3sbybolidygdemdols 3mb3gnEool  Gmeo,
ICC-0l dmenm  3M939096@ 900l Jobgogom, 9ge®m Igdow o0bOyds, @mdol

810 »0009JB 90 9ImJdgomdsdo” oygmolbdgds obgmo dgdmbgggs, GmEgbsi 3060l gobmdsbgom
2)111\3(')%’33”;]5@0 4dm Jdgomds gg® 9@ go3Lgds.

8 Log@msdm@olem Lobbaols Ledo@maols 36gdsby ob. Bay@ogs, Logydgangdo (2015), 1-16; ob.
oliggg: KreB, ICL, 369340 To: Wolfrum (ed.), MPEPIL, Vol. V (2013), 717-732.

#12 9g50. Olasolo, Criminal Responsibility (2009), 82—109.
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bsod B0l 30-g IqbandodB  sodwosodo  gobbGsbgol 330360 LESbEsGE
©5333000980L  20dm3H 9@, Jodsdodo gobb@obgol 9569Ty howgbogo
5bsdogemols dgdmbgggsdo dgmay@ol  3slgbolidygoemdols gmbiggnEos (28-9
dygbano) Lobbaollsds®ma gd®ogo ©g3bols ,,gOmog@m Lsdygomgdom @hgds”.

ICC  3gmoyg@ols  3obygbolidygdemmdol  m@d®obol  do@g@osgyd  ©o

dgbBomad g gdgbBgol, ad hoc B@odybomgdols 3M939096@ Y Lods@mammby
34OObMdom,  JME0POE0MGOPY@SE Yo 0dgdl. 0y 3MoBogosb 9339

813

ob. @mdol bGodadol 30-9 Igbeno:

1. 0y bbgopgo®om N >Gols domgomolifobgdyeo, 3064l 930b@gds
Lolbgrolbsds@meargd®ogo 3slgbolidp gdamds 05 a0l gds Lobodo@menmls
09@obpodiosdo  gdogogo  @obsdogmobmgol  bmarme 03 dgdnbgggedo,  my
0609J® 90 Ibs@obomgol wsdsbobosmgdgano b0dbgdom opo howgboeno ogm aobb@sh
> Jgabgdymsw.

2. 53 I9banols dobbgdobmgol 300L o3l aobb@sbgs:

(@) J9ggd0l dododrm, M9 0go 5306931 o3 JIggdol hogbsls

(b) gegaol B0dodm, g 0yo 5306093l godmofgoml gl dgogao ob aoEbmdog@gdyemo
>Jgl, ®m3 00 oygds dmgargbgdol hggumgd®ogo gobgomsmgdols dgdmbgggsdo.

3. dgabgdgmo bodbogl 0dol gobmdbdogmgdsl, @md aotgdmgds s@ligdmdl ob dgogao
050900 dmgegbgdols  Bgguegodmogo  aobgomodgool  dgdmbgggedo. ,,gmEbs” s

» 39369057 9bps 95b0do@FHMl dglodsdolow”.

B4 1CC-0ls dodoboty 3M93909bG Yo bodstmsmo @mdol bGodadolb 30-g dgbaols dgbBomya
90 9dgb@do  goboboamogl dbmeme Jodsdod gobbGobgsl — Jodggeo bosGolbbol JoGo300
5o6b@sbgobs [dolus directus in the first degree, 30(2)(b)-g Igbenols 30@ggero s@EgMbo@ogs] o
A9y bo@molbbol so@wssom gobbmobgsl [dolus directus in the second degree, 30(2)(b)-g d9beools
dgmeg seoBgBbs@ogs].

Amame 3 bgdmon  swgbodbgm, ICC-0l  Foboslslodo@manem Jsgns@sd  Prosecutor v. Lubanga-U
Loddgbyg, Leows @mdol bBodadolb 302)(b)-g9 d9beBo 9396635 g@G0 556bGsbg0l ga09dgbBols
Fogombgs, 390dme, GmEgbsE dMomgdyml dgegaol dodstm asEbmdogdgdgmo ofgl, G®I
»020 ©oEAgds dngegbgool hggyemgddogo gobgomomgdols dgdmbgggsdo”. ob. ICC, Prosecutor v.
Lubanga, Confirmation of Charges, 29.1.2007, 35¢. 349-365. slgmo 0639@3M9@s300 Logydggel o@
smol  dmgegdymo.  dgs.  Jain, Perpetrators and Accessories (2014), 90. 3dmggosbgoom,
Fobolslsds@menm  3sgos@od Prosecutor v. Bemba-l  bsddgbg gigoems s@bodbygemo  asy9do
J39603 o g@o  gobbGsbgols  godymgzom.  LodygoLodygomo  0b@g@m3d@g@sgoom, ' dgogao
opagdmes” (consequence will result), dobo sb@om, bodbogl gomwomgoer dmbogrmwbyermdsl
(inevitably expected). 0dsgg 06¢gMm3M9@sG00m M9 {sgogzombogoon Fobswowgdols dgme@g bosfols
— L, dmgagbgools hgguemgomogo gsbgomsmgools dgdmbgggsdo” (in the ordinary course of events),
J90dme, ,,dgoga0  opagdbmes  dmgmgbgool  hgguengddogo  aobgomemgdol  dgdmbgggedo”,
bomgaos,  @m3  gogaol  opamdol  oygomgdgero  bAbo®mGo  osbgmbss  googm
dobogmEbyemdslosh.  Js@o@ed gl LHosbs®@o  goblobrg@s, @mamaE  g0@d s y@o
@sgm dmbsgrobgarmds (virtual certainty) ob s@ogBo aamo asge dmbsarmobyarmds (practical
certainty), ®md Ygogao  ©sEagds  dmygmmebgymo o asymgomolifobgdgmo  ho@ggols,
»06®90396(300l” asdm@oibgom, Gmdgamoi mogowsh soGoe gdos dgogal. ob. ICC, Prosecutor v.
Bemba, Confirmation of Charges, 15.6.2009, 3s>@. 362, 341-371. gobb@obgol >@bodbym gofom
063 g3 9Bs30oL  dbodo  ogkods ICC-ol Lobsds®meanm  Jogns@od, Prosecutor v. Katanga-ls
Logddgbg 2014 Ganols gobshgbom. ob. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, 3o@.
770=779. 02089 3o539ms ICC-0li Losdgmoiom  3sgos@oed Prosecutor v. Lubanga-l Lsgdgbycs,
Bomsiz 53 gBoddby 3960 goeramo gobbmsbgol dgbBsmado  gangdgbBo 30-g Igbeools dowds
s@®mgo. ob. ICC, Prosecutor v. Lubanga, AC Judgment, 1.12.2014, 3o¢. 441-452. @Gmdols bBod s do
d96@om gm0 gargdgb@ols dglobgd ob. Badar, Porro, Mental Elements, 30gdado: Stahn (ed.), ICC
(2015), 649—668.
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350200 bozbmdo JCE-ol, 05b6553LG Y0 gdenmdols, SM5300© 53000
SdbO Y@ gdamdolbss ©S 5530053000 (00565)53LO Y0 gdermdols
3oLgbolidg gdemdols  Lobggdol  dobobos,  ¢39@gbTomswe, dmJdgogdoms s
S06053000 35bbHBsbgom howgbogo ©obsdsymgbol howgbolomgols obpogooms
Lobbaolblsds®mamgd@ogo ©ggbs, dgmoy@ols 3sbybolidygdermdols ©mJ@®obs,
300Es3oM0  3b0dgbgermdbom, 9YImJdgomdoms s JodEssoGo  gsbbmsbgols
2oM9dg hopgbogn 5bsdoygegdby sFglgdl @obixomdsl. dglodgrms omdgsls,
©“md 020 ogLigdl 3obygbolidy gdamdols 0d bgg®ml, Omdgeobs
SO Y gdamds gg® ¥ ensggds, b ,@oo Gmggol”.

dgomoyg@ols 3obygbolidy gdgomdols omJB®obs Lol dgomoy®Ls
Log@modm@olm @obsdoyaols howgbolomgol — g@mo dbGog, GmEgbsg oyo
»dMboFoamgmdl”  dgabgoymo o gg®  obyxgds  3sLybolidygdermdols  Lbgs
Qm@dom, ob, dgmeg dbG0g, ,,dmbsFoegmdl” Igoodmgdom sdsgro Jgb@ogrydo

g gdgb@om  — Jomaano Lobbeools Lodo®manols A9®Hdobogma00m,
S0 30G0  3obbHsbgom  Sb  ao(3bmdogdgdymo  my  goy3Ebmdogdgdgmo
59RO boa gdemdoo.

dgmsy@ols 3oLgbolidy gdamdols 9obanglio 306398300
aobosbogmobgdem s db0dgbgamgsbos, >abOYga gdamdolbss S
05b65dmbofoggmdoliysb 3oblbgoggdoyan, 3350 093035:300smgols @

5930 gdga 5@ g@osg @ s dgbRogy® bodbgdl 9bws ©3dsgmaoe gbdogls
090. 3 Ib®0g, ICC-0ls Lobsds@merm 3@s]Bogobyg, 39Mdme, Prosecutor v. Bemba-
L boddgbgdl  woydebmdoms ©s ad hoc @@odgboggdols  3Gg3g0gbd e
Lodo®mogmsb 3o@o gemgbols 358804600, odmlbaymagos: dgomoyg@ols
3oLgbolidg gdermdols  (36980; dgmoyg@ol  3obygbolidygdamdol  @odoxydbgdgeno
25M9dmgdgdo ad hoc F@odybogngdls s ICC-Fo. y9Mdme, 3b0Tgbgemgsbos
Lodbgo®em ©s Lodm Jogns Jo dgmsg@gdols 35Lgbolidygdamdolomgols
aomgo@olfobgdymo Logydgamgdo, 9890560 gmbd@maol (369ds, howgbogn
obsdoyganlss S bgen Jggomgdby Lomoboom 3MbG®menols
2obbm@ (3098 gbenmdsls ool dobgbmd®ogo 3°8dodols d®303900L
db0dgbgemds s Igmoyg@ols  3olygbolidygdermdols dgbBogyg®o g0 gdgb@gdo,
OMamO o035 3MEbs, ,9bs LEmEbmMEs”, ©sY©ggdmds, ,3d]jmbos dobgbo
amd  bEmebmes”,  0bgm@dsgools Ygabgoyme gy yengdgmgmas  ©
6'3;@&6)0@(960816, dgmoydol  3Mgg39boygeo, ®g3@gboygamo s Lokodm  ©o
30b0gO @0 bmdgdol goBomgools dmgoggmdol LESbs®@gdo.

L 3g059@0b 3sbgbolidygdmmdols (36905

dgmog@ol 3obybolidygdamdols 3mbi3gnEos Log®msdm@olem hggywgdom
Lbodo@mogndo XX Loygybgdo, g9@dme, I dbmgeom  ®dol  dgdpamd

85 0b. 6000l IX mogo0, §5.1
18 recklessness-ols Jodmygao  dgls@yggolbol dglobgd  ob.  Baymogs, dmdwgmgds (2011), 289;
Js@ans garodg, ©sbsdsgmols Lol gds, 2/3 JoGoemdbos mangds @o yobrmbo (2007), 248.
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2565000000537 ©mJBH0obs  godaow aodmoygbgdmes ad hoc @@odeboangdodd
s  mgbsz,  ICC-oll  dodwobody  Lsddosbmdsdo  mogolbo  segogols

059330009051 (300@MbL.

gmog@ols  3sbygbolidpgdermdols  (superior (command) responsibility) ULsbg,
JCE-ol  bpoglowd?,  Log@modm@olbem  Lolbaroll  LodoGmaols  Bogd
»0030b50 YO >©” ‘d9Jdbogno 30639830, GOmdgools Sbognmpo
90369 lododmmgd@og LolEgdodo o6 dm03mggde820 0go 0bwogowasea@o
3s5Lgbolidygdermdols sui generis, asbizoe 3939090 Lobgs. dogbgosgs 0dobs,
amd  @dolb  bGoBaBolb 25-g dygbando  domomgdygmo  3slygbolidygoenmdols
Lobggdolyob  ©odmy oegdmsm, 28-9  dubados  dmiEgdnmo2l  Jgmeg@ols
3obygbolidygdamdbols  gm®ds  m@OAsbymo  25-g  Igbaool  bofogros,  dolo
oM dgagodss.

dgmsy@ols 0b©0g00S@ @0 3obygbolidy gdamdols OTUPNRTOTE!
LHoGIOG0LIgeo,  obggy  RedHOobygmoe  j0b3ggaes  doGHogos.  ©edH®obs
Lolbaolblsdo®memgddog ©ggbsl sbm@zogagdl Lodbgo®m s Lodmdogsgm
30095y 3M9396309er0, @93 gboymo s Loko®m ©s ambogdyeo bmdgdols
359B>M o mMbol, s@sbosmsbom  gmb@@meols ©s bganddwgsbganmbolismgols,
B> ©Ambsg  396mE0Ems682  5©s800b9@Md0l  Foboowdwpgs  J0doGmym s
30l ©obsPoygagdmsb dods®mgbom, bdoGs® 0339mgds Jgmog@ms 4o® 339900
Lobols ,,d9dbgdamds” ©s ,,dydodg mobowymds”, @Hmjﬁaggm?mﬁm

817 dgmoy@ols 3sbybolidygdemdols aobgoms®gdol obGm@oyao gJlgy®Lo ob. Meloni, Command
Responsibility (2010), 33-76; ob. slggg: Mettraux, Command Responsibility (2009), 3-20; Arnold,
Triffterer, Responsibility of Commanders (Article 28), j®gdyando: Triffterer, Commentary on the RS
(2008), 799 s dMAyzbm 39 gdo0.

88 ad hoc B®0d9boangddo  gmay@ols  3obgbolidygommdsbmseb  wsgsgdomgdom ob. Sliedregt,
Command Responsibility, j®g90qedo: Swart, Zahar, Sluiter (ed.), ICTY (2011), 377-400; ob. sbggy:
Boas, Bischoff, Reid, Forms of Responsibility (2008), 174 wo dmd@g3bm a39®wgdo.

819 JCE-ols dnogo®o 3mb3gnEos, Omamai bgdmnm sgbodbgm, gl ool 0sbssdld g gdgmms
9Om0obo aobbBobgs — woxgyngdsdo ImboFomgmds boghmm dobbol, agydol dolow§ggew,
OmIgeoi 2odmobs@gds 3mbi@gd o ob/s SoLEAMS B Yo wobsdoymgdols howgbsdo. ICTY-
ol 3M939096@ e bodotmogdo dolo dgJdbols ,,dmogodo Fobsdo@mmdbds” ogm obwogo@isgmydo
3sbgbolidagdenmdols  LEsGYBobggmo 36900l ,,9bodmds” o  bgedgdoe  SdLEMSIB Yo
‘dobos@bo. ICTY-ol  {glpgdols 38g9-7(1) dypbeoo, LRAsAPAOL  a08m8ygbgdgel, 3mbimgduero
300b303gdol,  madsBogol  mbgbg  obpogoygsamado  3sbygboldygdamdols  ogydbgdols
3063098 2ol 0@ Lmogobmdws. dgbsdsdobow, oJ3gbdo dJmaosbsw gows@obogo oym
3093909bQ g Lodo@mommbyg, o3 ,,97bstimdols” o soLFGSJG@mdol godmbsbfm@gdmsw.
ob. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s@. 185-232; ob. oliggg: Cassese and the
Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 289—-330.

520 9g00. Werle, Jessberger, Principles of ICL (2014), 221; Ambos, Treatise on ICL, Vol. 1 (2013), 206.

821 9g50. Schabas, RS Commentary (2010), 457.

2 296mGE0ol ©sbsBoymmsh  wsogogdoMgdom  dgmaydol  3sLybolidagdamdstby ob.  Zahar,
Command Responsibility, 14 LJIL (2001), 591-616.

#2 ob. Arnold, Triffterer, Responsibility of Commanders (Article 28), j@gdsado: Triffterer, Commentary
on the RS (2008), 798.
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Lodbgodm s Lodmdomsdm dgmog@ms Logdmsdm@olim ©sbsdoygagdols
0530056 530 gdoli gobybm@30ga gdamdols, s@sbsmsbom jmbG®maols ©s
bganddwgobgenmbolomgol  Lolbaollsdo@margdbdogo  ©ggboliol, d@sm@agdols
Sb®om, dgmoy®o obyxgds 0dol aodm, M3 Mo30©sb 5@ sSoogs sbsdoyendo
0565dmbsfoemgmds  (dsp., wobdomgds — aiding and abetting), bgangzgomnms
dmbsfomgmds JCE-Jo s Lbg 8%

dgomoyg@ols 3obygbolidg gdambols omJ@®obols aolosboaobgdem s
d60dgbgenmgsbos  Prosecutor v. Bemba-l  ULsgdg, @mdgendoiz ICC  3odggensw
obgbl  @mdol  LGoBaBolb  28-9  dgbeools  0bFg@3dg@oEosl.  s@bodbyem
boddgbg  woydebmdoms s ad  hoc  F@odyboengdol  3GgEg096E e
Lodo@mogmmsb  3o@oggagdols  gogergdom  Log®msdm@obem  Lolbaool
Lodo@mogols, dgodangds 0mdgsl, sbog dmmbmgbgdby dm@ygdyemo dgmsyg@ols
3oLgbolidy gdermdols 3mbgnEos oJgb.

dgomoyg@ol  3sbybolidpygogmmdol  (36gds  oyg@ooyge  @o@g®o@dy®sdo
YOM0gO 0 dgbozgegdowo Gg@dobgdom gsdmoygbgds.

2. 3gmd@ol 35Lgbolidy g mdol EmJ@®obol LobgmFmogds

Log@msdm@olm Lolbgol Lods®msgndo dgmoyg@ols 3sbygbolidygogrmdols
6o Lobgan{mwgds s@lgdmols — command responsibility o superior responsibility.
omJB®Mobs 05305300390 >© dodo®mnygeno 04™ dbm@me Lodbgo®m
d9059®96%g Lobbgoollsds@mergd®ogo 3sbygbolidygdemdols @ololodymgdasw
s> command responsibility Lobgeo§{megdsi odgosb 3mdpobs®gmdl. dgdoamddo
dgmoyg@ols 3obygbolidy gdambols 3Mb398(30sd nogols nog'do dmogo
5@5lodbg®m, Lodmdsasdm 3odgdoi, Gol dgdegasi 0go, sbggg, Omamas
superior  responsibility oLy 3moblgbogdsd?  Log@wsdm@olbem  Lobbenols
Lbodo@meols  @mo@g@s@dydsdo  m@ogg  Lobgmfmwgds,  ©egbomgmdon,
9H00gOmdgbsigergdo  GgMmdobgdow 608(*)033632)0.826 @0dol  bBodado
dgmoyg@ols 3obybolidy gdamodsls 28-9 d9yben‘do, dolo ‘dobos@lowsb
25dmdoboty,  Gmdgalsi Jggdmm  gogosbosgmobgdm,  @mam@3  superior
responsibility olg dmobligbogdl.

dgmoyg@ols 3obygbolidygdemdols dmwogozo®gdygmo 36980l Loggydgagdo,
Omam®O3  bgdmm  swgbodbgm, ad hoc  B@odygbogrgdols  3Gg3909bG R0
Lodo@menoasb dmols.

824 9900. O’Keefe, ICL (2015), 201-202.

?> command responsibility s superior responsibility {g630693m06 ©ogogdo@gdom ob. Weigend,
Superior Responsibility, 3&gd9erdo: Burchard, Triffterer, Vogel, Future of ICC (2010), 67; ob. slggy:
Meloni, Command Responsibility (2010), 1-5.

82 ob. Sliedregt, Article 28, 12 NCLR (2009), 420, Ujmaom 1.
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3. 3gs7@0l 35Lgbolidygommds AMgdomn GM0d7bse 9630

65dOm@3ol  Jobbowsb  godmdwobodyg, @Omdgmon  @Gmdol  bBoGaBob
dobgogom dgomoydols 3obygbolidy gdambols JME050(300909e00 369%00L
aooboamobgdss,  ombobodbsgos ol Jmombmgbgdo,  @mdargdlsz  ad  hoc

AM0dgboggdol 30939096 Yo LodosGmsmo gygbgdes dgmoy@l dmJdgogdols
ﬂaﬂbéﬂ@ab@(ﬂ&obomgob.gy

dgmoyg@ols 3sLybolidygdemdobsmgols ad hoc @®odybsengdds ®odwgbody
5930 gdgao  3sLygbolidygdermdols  ©sdoggydbgdgemo  dmmbemgbs  Fodmoygbgl.
9bgboo:

—  Jgmoy@Ls S bgen Jggomls ool »YOM0gHNMdols”
(LgdmaEobsiool) s@OLgbmds;

— dgmoygdol dbGowsb  mogobo 9 gdsdmboangdols  godyangddo
Lbodko®m  ©s  ambog@ygeo  bmdgdol  ogBo@gdbermds,  Moms
0530056 59300 9d0bs dobo bgan Jggomols Ib@oweb wobsTdoymmms
hogbs o gobgbm®d309e0gb0bs Lowsdby gerem mmbolidogdgdo;

— dgmoygdol  mebs, o6 ,,30bgbo  0dols (3(*);9601)0”,828 “md
Powgbomos ©obsdoygmo 56 9o6b@obeymo ogm olo howyhs8?

sbggg, Prosecutor v. Oric-ol Loddgbg gobolsbrgms dgmmby sy@oegdgeno
90 9d96@0, Omdge0o(3, nog0bmsgsg, dgomoydols 3obygbolidg gdambols
OmJB®0bols  Joboo@lowsb  godmdpobodyg  s@dmEgbos - Log@msdm@obm
©5b5dogegdols howgbs ¥bs Jmbogl dMsmgdygeols byenJggomols 8036}.830

@030b Lo aBol 28-9 Igbao mmbogg 9e0gdgb@l dmwogoEo®gdygemso
5303000,

4. 3gmnoyg@ol 3sLgbolidygdgmdol @™ol bLEsGYEobggeo (36905

@0dolb  bBodGadolb  28-9  3gbendo  dgmoy@ol  3sLygbolidygdenmdols
3mbodoydo (36go0l dobss@lio o LEOYIHYOS, MBS 5O oymb, OmymsE

827

ad hoc @odgbogngddo Fgmay@ol 3slybolidagdemdol md@®obols dglobgd ob. @goerody,
3900056 gdgeno sbsdoyya gdb@ogo MG2560bs300, 39 9o do: bodggdos (M 90.),
®2560bgd gm0 sbsdoyaro (2012), 119-123.

2

8 0339990 Ld0gd@a0o gegdghdol m@o syGoggdgemo dmmbmgbs: ,,03mEs” ©s ,3d]mbos
dobgbo OMI LEmMEbmEs”. ob. bod@MIol o3 mogols §4.2.

823 k. ICTY, Prosecutor v. Boskoski and Tarculovski, TC Judgment, 10.7.2008, 356é. 406; ICTY, Prosecutor
v. Halilovic, TC Judgment, 16.11.2005, 35@. 56; ICTY, Prosecutor v. Limaj, Bala and Musliu, TC Judgment,
30.11.2005, 35@. 520; ICTR, Prosecutor v. Kajelijeli, TC Judgment, 1.12.2003, 3s®. 772; ICTY, Prosecutor
v. Aleksovski, TC Judgment, 25.6.1999, 3o@. 69; ICTY, Prosecutor v. Delalic, Mucic, Delic and Landzo, TC
Judgment, 16.11.1998, 3o4. 346.

830 >mbodbyemo ©sds@gdomo Fgmmbyg gergdgbBo aobolobwg®ms ICTY-0ls dbdowsb Prosecutor v.
Oric-0ols Logdgbyg. ob. ICTY, Prosecutor v. Oric, TC Judgment, 30.6.2006, 3o6. 294, 295-306.
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6obo6360831 ©d dm&?gmadb‘g]ﬁmo,g” 53, @mdol bBoBadol  39ddbols
0bAMM00Esb A53mdEobs®yg, Lymsz @ s@ol gobisggodo. 28-9 dybano, obggy,
Amama3  dJomosbo bGP0, Ubbgssbbgs  Lasds®mangddogo  LolbEgdol
Fomdmdowygbger 09@olipgol do@ol yodo@mygeo Gmygeo Josds®s gdgodol
dgga05, @0l aodmz  Yfmwgdgh  dol, 2oblbgoggdygmo  dgbgoyangdolsl
Labyg@ggero  ©gxnobogool  dobomgdse, 3md3@mdolol  oybE@sEool  joGy
dogo@om ;833

4.1. 3gmsgaol 3sLybolidygdmmdols ds@gBosmy@o g gdgbdgdo

dgmog@ol  3sLybolidygdermdols omdd@obol  3sbygbolidygdemdols
©535539dbgdgemo  IsFg@osgu@o g gdgbGgdol  olswagbo % g® b
2obolbobwg®ml, g0b dgodengds ogml  bodbyodm  Jgmoymo ob  bsdmfsansfm
Igmsm@o, s oyyeolbdgds 999450560 p06EGmarol (36965F0, oo Tm@ol,
0539909050900 dogngdol  dodo®m 99450560 by ddmasbyermdobs o
J6Gm@ol Sb 999450560 dsgromaengdobs s 6Bl s@lgdbmdsdo.
@odpgbo  sy@omgdgeos  dobgbmddogo  3ogdodol  owygbs  howgboan
obsdoyganlss S bgenJggomby Lomoboom 3MbGOmaols
23obgbm@z0gegdbenmdsls  dm@ol?  yggas gl gargdgbBo  360dgbgenrmgsbos
Lbgoeolbbgs  3mbRgdl@ddo, 0dol dobgogom, 9dmddgomdsls obgbls  bodbgwdmm
Jgmoz@mo oy boderfsarsder Jgmsmmo, Igmsygdol 3slgbolidygdenmdols dmsgs®o

3533500050300 9d9¢00 do@g@osey@o 90 9396@ 0l — «9dm Jdgomdols
Fo®dmlohgbow.

4.11. LsdbgEem ©s Ladedssdmn 3gmsn@gdol 3sLybolidygdmmdolsmgols
350350LF0bgdaemo Logedgmgdo

dgmag@ol  3obygbolidygdemdol  wmJ@®obol  L3ggosgygdo  bygdogddo,
Omdgeolo ‘dgodangods Log@msdm@olm Lolbanollsds®onen gd®ogo
3oLgbolidy gdgrmds  @ogz0LOML,  @mdol  bBsGaBel 28-9 dgbeools dobgogom,
>0l bodbywodem  Jgmsogmo (military commander-superior), bodbgomo  dgmsm@ols
boboo 9294505600  dmfdgwo  sodo  (person effectively acting as a military
commander) ©o bodmgoarsger  dgmsmdo  (civilian  superior).  gsblsboanggemos
000M Y0 domysbo.

4.1.11. bLodbgO™ dgmsydo

ICC-3 Prosecutor v. Bemba-l Lsdgbg aobdo@@os, G0 bodbgwmm dgmssdo
>®ol 3000, OMdgeroi3 OO @o© 09 3obmbog@se SLiMyYmgdl Losdbgo®m
dgmogdols  gubjaogol, 9. de jure  dgmoydo,  dogbgosgo  dolo
05bodgdbmd@ogo  @obyobs. of dgodangds dmosb@gdbmogl olgmo  dgmeydo,

831

71.

832

‘dgo0. Weigend, Superior Responsibility, 30 gdeendo: Burchard, Triffterer, Vogel, Future of ICC (2010),

‘Ygo0. Sliedregt, Individual Responsibility (2012), 199.
#33 9go0. Mettraux, Command Responsibility (2009), 23.

195



53GHMMOL BEGHOEPO W30S

Omdgeolsi, gomo dbog, 930800 do@oo Msbodgdmds Lodbgodm dsengddo
©>  9J39909d5M9d> oo  Lodbgo®m  @obsymggo s, dgmég dbdog, olgmo,
AmIganlsi @ 930300 oo Mobodegdmds s gd3gdegdsmgds @sdwgbody
o030 Lodbgodm  Jgmon@Po  Jmosb@gds, sbggg, olgmo  ya@ebo,
AmIgeoi  Lgdlggbog@e  o@ sbm®Eogmgdl dgmeydols  gubiogol”. gL
o@0l olgmo dgdmbgggs, OmEglsi Lobgedfogml dgmsydo s@ols  Jgggybols
Lodbgo®m  dogngdols dmogs®@ls®wsgno (de jure dgmoy®o) s, Joygbgosgsw
sdobs, o@ SOy gdl 9L gboydoe” dolby ©szob@gdyga  Losdbgodmm
gomEgdyemgool (9.(. quasi de facto Igmoy@o). o8 dgdmbgggsdo ogo ogbgds
3obgbolbidggdgero bgm Jggomgdol dogd howgbogo JIgogdolomgols.d3

ICC-0 dodpobomyg 3@sj@ogodo, Prosecutor v. Bemba-l UoJdol godo,
LoobBgaglms pmbaml @admybsdonaro @ybsadarozol Lodgsiools Prosecutor v.
Ntaganda-l Usgdg, @mdgol d@oggdgdo dmoisgl dolo bgandggomgdols dog®
howgbogo ©obsdoygamgdolbmgolsi 3sbybolidygdermdsls, bodbywdem  dgmsa@mols
[28(a)-9 d9baro] 35Lybolidpgdmmdoby domomgdom. 836

4.1.12. Lodbgedm dgmog@dol bobom gggd@osboe dmddgoo 3o@o

bodbgome dgmsa@ol boboor g939550560@ Imfdaw so@do oggaolibdgds
ol ,,dgmey®@0”, GmdgeoE o0 >0l gob{glgdyeno (306(0600)”,837 Jgbodsdolow,
Amdganlsi @  sgolMos  Lodo@magdb@ogo  gomegdymagds,  dgoldyganmls

»Uodbgo®m  Jgmoyg@ols %‘365]600”,838 ob L, 39bmbme  s@ols  3obmbom

3)06%31586"('];1\“0”.839 030 SbmMz0gmgdl Jdgogosl de facto, xaunby 989]B0sbo
3MbGGmanols g)oGIsokmﬁ)GO{]Qa?)Q)oQ.S“o

bodbgmer Jgmonmols bsbon  g39J505bo@ dmjdgwo, 0ds3g ,,Lodbgo@m
dgms@gdols I ogL0” (military-like commanders) 3069001341
Lobbaolblsds®magddogo 3obybolidygdamdolsl 9bos ©sd@ oegl, Gmd dom

dggd@mn 999450560 boarddmgsbgarmdolbs s  mbBGmeol, Sb 9939450560

dsgrsmaangdolbs s  mbBEmErol  5bbm@ 309w gds 05399009006 90900
dogogbols 9035600842

84 ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 408.

85 0. 0dgg, 3oM. 408, Ljmerom 522.

¢ ob. ICC, Prosecutor v. Ntaganda, Confirmation of Charges, 9.6.2014, 356. 164—175.

87 k. 1CC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 409.

%38 9go0. Schabas, RS Commentary (2010), 459.

%% ob. Mettraux, Command Responsibility (2009), 28.

840 o] ICC-0ls Lslods@menm 3ogms@sls Prosecutor v. Bemba- oddgbyg, dsaogmomolomgol, dmdgsgls
dgmoy®goo, @mdmgdloi ofgm dognoynagds, gobsbm®zogamb 3mb@®mao  Lobgwdfogml
05J399009050 9050 5@OLgd e Lodbgomm doggdbyg (3manoiosby). ob. ICC, Prosecutor v. Bemba,
Confirmation of Charges, 15.6.2009, 356. 410.

6k 0J39-

#2 ob. Mettraux, Command Responsibility (2009), 28.
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4.1.13. bosdodomsdm Igmsg@o. goblbgoggos Lsdbgodm ©s Lsdmdsesgm
dgmon@gdl Imdols

boderfsgosger  Ggmosmdo  @edol bsdadob 28(b)-g dgbaools dobgogoom,
Mol 3060, G®Igaoi 0O s3dsgmgomgdls 28(a)-g Igbeool Jmmbmgbgdl, G
ag@olbdmdl  0dsl, @md  28-9  Fybaools  (b)  39bJdo (@)  39bJBom
aomgomob{obgdymo dgmon@ol 36930l L, bgdloong@o gagdgb@os”843

M@0 >M®Lgdomo gobdolbgoggdbgero  bodsbo  bodbgwdmem  dgmoy@bs  ©s
bodmgsgnomr dgmsa@lb dodol — gl s@ol Lbgoslbgs dgb@ogydo gengdgb@o
s 28(b)-9 dbarols ods@gdomo (i) Jg9346J@ 084

@mdol  bBoBadolb 28-9 dybano  Log@Oomm  syigoggdgan  dmmbmgbsw
M®0g9  dgmoyg®ols  d0do®!  gRgdH0cbo  doansmyaangdobs s ybB@Hmanols
(effective authority and control) s@lgdmdols sbsbgengdl. mydas, 28(b)-g9 Igbenols
sds@gdomo (i) J3g396d@ol dobgogom, wobsdogmo gbps Imoizogogl olgm
LogJdosbmdsl, »Odgano3 913990 9d5M 9> 9BO®Lob 9996056
3obygbolidygdamdols  ©@s  JWbA@MEl”. o3 gzobsL3bgero 90 9dgbBol  —
J%9TB0560  Iobmboldsgdarmdols ©s ymbBaEmenols (effective responsibility and
control) 333099, MBS 5O oymb, 3GMdegdy@os, dom Yg®m, Gmd ad hoc
AM0dgboggdol 309390960 Losds@mogoi s®oboo® womdol s@bodbyen
Logombby 5@ go3ogld slgm omddsl s@ 28(a)-g d9baro Tgoiogl.

9JOM-90m0  Jnsgs®o  3OMdengdss, g Geym®  0dbgds  s®slsdbgo@mm
3063 9JLEdo  ©sdGI0EgdYEo Fgmoydls s by dggoml dm@ol s@OLgdbyao
YO00gONMdS, 999450560 J06BGHarol dmmbmgbols Lodmdsasdm  3mbdgdl@do
30303900L LoOnyeosb 608(*)3590605)3.846

>0bodbyeno 0039 ‘dgdmbgggo, 0b©030@ Yo Y®0 Lo Jdowasb,
Lodmognsdem  dgmoy@ols bLEo@bowsb, mobodmgdmdowsb godmdpobsty 9bws

‘dggolegls.

@m0l bodadolb 28-3 3gbendo domomgdymo dgmoy@dgdo, do®Eogow
@M >@gbodbmm, dgodangds 043696 3m@o@ogzydo @owgdgdo, Lobgerdfoxgmls
dgmon@gdo, Jmsgdmdols Fggmgdo  ob  Lbgs mgogosery@o  3o®gdo, obggy,
Lbodmognsdm  3o@gdo  3g@dm  Lgd@m@do, dobbgldo, @mImgdloE  9gogoom
do@oeo  mobsdgdbmdgdo s Femdgh Jdognoygemgdols s JWbEA®menls 0d
Lo@yoosdo, GmEglsig Losg@msdm@olem Lolberols bsdos@menols gs@gangddo
3o bados@megd®ogo Loggmg bog@mbol Jgqd pgg,ob.g‘”

#3 9g50. Meloni, Command Responsibility (2010), 144.
5 99ow. Schabas, RS Commentary (2010), 460; 996¢3sm@a@o gagdgb@gdol Fglobgd ob. 6sdGmIols
od mogols §4.2.
845
e ‘dgo. 0dgg.
‘dgo. Meloni, Command Responsibility (2010), 159.
847
ob. ofgg, 160.
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od  dbMog, yydopbowmgbdos ICTR-ol dogd gobbognyeno  Prosecutor v.
Nahimana and others-ol Uogdg. bododsbs oy olm@ools 3Gmygglom®o  ©s
@ 25b@ol bsobym@mdsizom mgobol (ORINFOR) ©odgd@meo. bsdodsbs s Lbgs
SO0 gdymgdo, bbgs dMomgdgdmseb ghmow, gobsdos@mnabyb dgmsy@ols
3obygbolidygdemdols Lobgbg domomgdom,  agbmEoobs s SEsdosby®dmdols
Foboomdwgy dodo@mygero  obsdoygamgdol  hogbolomgol. 3g@dme, bododsbos
04 39®dm  Gooml  39@bmbognols  dgmey®o, GmAgedsz  o@  dmobobs
56559 gd@0g0 25dmlgagdol 3G9396G05 ©o 5@ ggms.5H8

dgodangds omdgsl, 28(b)-9 dgbano 0fygdl dmdgegdols d5Tob, GmEglss
30630930 dgdmbgggs 28(a)-g9 Iygberols dmmnbmgbgdl o@ ogdogmaomgdl. 0d
‘dgdmbgggedo, 09 bodemgsans Jem dgnsaolbogols @mdol bodaBoo
09969090 dmmbmgbs gg®  ©od@Ggzoaegds, o6 oMol godm@oigbyeo, oyo
5bsdoygendo Mobsdmbsfoggmdolmgolsi wooloxmb.

aoblsbogngganos 9950560  jmbGGmeol  gangdgbBo,  @mIaols
303039053 3gmog@ol 3obygbolidygdamdols syiEoggdgero 3o@mdss.

4.12. gg89J@os6o bgandd@gobgmmdols s dsarsygmgdols >0 gdmds
©5]3990gb50gd g0 dsagdols d0dsHn

dgmog@ol 3sbygbolidygdemdol wmB®obom, yggems dgmoy®o o6 s®ol
3oLgbolidg gdgemo  3dmJdgomdolmgol, ©sbsdoygaol  3M9396G09eo  bmdgdols
2obybmAoge gdamdolomgol, s@sdgo, dbm@me ol Jgmoy@os, OmIgelbss
9358> U3g@osey@do 3mbogos @mdol bBoBadom ©s@ymmo Lbods@men gd®ogo
Loggmggdol 590150603059.849

@m0l bBo@BaBolb 28-9 dgbano ombmgl, @md Lsdbgodem dsgngdo b
0ygbgb de jure bLodbyomm dymsnmgdols 999750560  bgarddogsbgenmdobs s
JbBGmanol  (effective command and control), bemeoem de facto  bodbgedm
Agno@gdo b s@sbodbyodm  Jgmon@gdo  gR9JG0560  dsarsyargdobs s
JbBEmaol (effective authority and control) Jg93.3%

ICC-0l  Fobsliobodommanem  3sgmo@osd  Prosecutor v. Bemba-L  Uogdgby
3503393000  5©@b0dbs, @OMI 99395056  bgerddmgsbgarmdslbs @S 9R945056
ds@nomaan9ds s JeoEols N©) >OLYOMLs > lgdomo, LygdbGobioy®o
606151‘)303360.851 dogs@ol  ob@om,  bgerddegsbgermds  bodbogl  gogagbsls,
aoblogym@gdom  Lodbgodm  dogngdls  dm@ols o doaromgengds  bodbogls
d®dobgbdols ao39dol Igbodangdamodsl, B gdsdmboggdsl. dog@sd dgberols
‘doboo®@ldo s@Lgdyamo ,,06” mblE®YJEos 3omo@ols sodygdl, dogbgosegew

8 ob. Higgins, Evans, Nahimana and others, gégoua@o: Cassese (ed.), Oxford Companion (2009),
833-839; ob. sbggg: ICTR, Prosecutor v. Nahimana, Barayagwiza and Ngeze, AC Judgment, 28.11.2007.
#9 9g00. Kiss, Command Responsibility, j&gd+ando: Stahn (ed.), ICC (2015), 612.

9 k. Schabas, RS Commentary (2010), 460.

1 ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 412.
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Log@mm ‘doboo@bobls, 9975056  bgarddmgsbgarmdsbs s 99945056
doomam 3ol G0l aoo3gnml asblbgaggdgmo 06@g@3@gdo0s.8%

aobloboangganos s@bodbye gdymgdoms dobos®@bo, @mdol bbb aBol
28-g dgbgools LEOYJBYH0Esb godmdpobsdy.

4.13. 989J@0560 JbGBMEO

dgmog@ol  3sbybolidggdermdols  3mbzgnEosdo  bgdmm  s@bodbyao

do@g@osgy®o  gargdgbBgoowsb  godmlsgmgos  ggg9 50560  jb6EGme0ls
(effective control) 369ds. gl s®ol  d@seegdols dbodols 3Gzo3Egdol Jmsgsmo
g0 gdgb@do — oy  @odEgboe  dJmbos  dgmoy®dlL 99 SH0sbo  jbBE G0l
Ygbodengdamds o393 gdoMgdymmo  bgandggomgdols  dods@m. Lobodos®meanm
I99JB5056  jb6EGmenl a5bLsbrgdogl dgmay@dls wos dob bganJggoml dm@ols
5@ Lgoam Gmgm@ dejure, olg de facto og@s@Jogm Ao @HN@ds1.8>3

I99JB50560  jb6EGmo  9bs  35b0ds@EML, @mam®A3  sbsdsymols
howgbols 0530056 53080 gbols © Lowodliy gene mmbolidogdgdols
3obbm@A 09 gdols  Jo@g@osemydo  glodgrgdgomds  ob doQo‘?]f{ng(‘]?)o.gs“ 28-9
Igbaool  30mb@gJbBom, 999450560  jb6EGmEo  LsbsTogeols  howgbols
0530056 530 gbols” ©s L,bosdlyxgerm mmbolidogdgdol ao@omgdols” as®o,
obggg  gbgos  ,30339BgbG Ym0 mOASbmgdolsmgols Logdols Aoo(3930L
'Habodgr\nabgr\ﬂmbob”.gss 09935, bgdmo  s@bodbyao  o@  b0odbogl  0dsl, @™
bgdoldog@o sdosgro Lobols ymbG@Emaro, mybosi ol dgdogado s@OLgdomsw

20050]39L, d0g¥gaml >0bodbyen 15063(560(515.856

dbodgbgeomgobos, ICC-ol  dogd  dgmoydol  3obybolidygdamdbolngols
Y300 gdge0 9929750560  2b6BGEMErol  sOlgdbmdol bodbgdo  Gmols  s@ols
535 3dsgmgomgdgano.  gbgbos: ool msbsdwgdmd®ogo dwymds®gmds; dobo
dognongeogds,  OMIgaeoi  aodmobs@gds  d@Jdsbgdol  go3gdom;  mobbdmdols
d@dobgbom YbOYbggerymeol dglsdergdbenmds; dobo mobsdwgdmds Lodbgo®m
LAOYJBOsdo s @ogoldgdbymo  sdmzebgdo; Aol o398 gdomgdyan
dogngdbg  Lodbgodm  dmdgrgdgddo  dmbsfoggmdols  dowgdols  d@dsbgdols
353990L  dgbodangdenmds;  oboymeggdol  bgmobogro  odm@hoggdols b

82 k. 0Jgg, 3o0. 413.

83 (b, 0dgg, 3o0. 414, 3sa oS gR9JB0560 4b6EGmaol aobds@Egdolsl gydwbmds ICTR-0l
aseolyggdomgdgdl: ICTR, Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, TC Judgment,
18.12.2008, 35@. 2012; ICTR, Prosecutor v. Kajelijeli, AC Judgment, 23.5.2005, 3o@. 84; ICTR, Prosecutor
v. Kajelijeli, TC Judgment, 1.12.2003, 3o6. 773.

84 0. 0dgg, 3o6. 415. 3ogms@s gyPbmds ICTY-obs s ICTR-0l aoesfyggdomgdgol: ICTR,
Prosecutor v. Bagilishema, AC Judgment, 3.7.2002, 3>@. 51; ICTY, Prosecutor v. Delalic, Mucic, Delic and
Landzo, AC Judgment, 20.2.2001, 3o@. 256; ICTR, Prosecutor v. Musema, AC Judgment, 27.1.2000, 356.
135.
85 k. 0dgg, 3o4. 415. 3semoBo  gydwbmds ICTY-0l gowsfyggdomgdgdl: ICTY, Prosecutor v.
Hadzihasanovic and Kubura, TC Judgment, 15.3.2006, 3->&. 80, 795; ICTY, Prosecutor v. Kordic and

Cerkez, TC Judgment, 26.2.2001, 3o6. 412—413.
856
‘dgo. 0dgg.
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d®dabgdols LA O 9B yasdo (3300 gdols ‘dgBobols ‘dgloda gdamds;
o 0boy@gdol, ao@oygobol, gomsgobyxnegdol ob ©obodmobols ©sdys®gdols
dognoyB@ads;  bomdo®  3mJdgogdgdbyg Lodbgo®m dogngdol gogbogbols s
25dY3560L dogsmeza 935857

999950560  3mbBGaol  s@lgdbmdol  sds3doymgomgdgemo  odwgbody
bodsbo  dpogl SO goembdols  3obybolidygbanmdbols dmJdgogdols  Lyg@dml,
dop@od o]  Ibodgbganmgsbos  s@s  Ibmgome  9%9/50560  j6E G0l
g0 gdgb@ols  s@OLgomds, 58390  gRISHosbo  gmbBEmEro  3mbd gL o,
3obygbolidy gdemdols odoggyydbgdger Lbgs goMgdmgdgdmsb gOmsw.

dgdga0  3d60dgbgermgobo  Logombos, oy @o  gHo3by gbps dJjmbrgl
dgmo@OlL 959750560 065G marol Jglodengdamds bgandzgomgdols dods@o.

4.14. 989J®0560 3MbGHOM@O ©> S6sTsymgddogo Jdgegds

999750560 3mbBHO@ol s@lgdbmdol 3gHomel s@OLgdbomo 3bodgbgermds
MR dgomoydols 0b©030©go@Y®0 3obygbolidy gdemdbolomgol.  39@dme,
dgmoy@ol  3obygbolidygdammdol  m]d@obol  3M939096H 0 bods@menols
dobgwgom dbmerme 0dol hggbgds, ™I 30Ol 3Jmbs 999450560 y0bBG@a0ls
Ygbod@gdanmds, @ s@ol  Logds@obo, s@b®ygamgdbolbmgol  Loko®m  ©@mol
3900mols 3o5blabmg®ols ao@gdy.

09 @ gHo3bgs Loko®m 999/50060 ymbBGOaol s@ligdbmds, Lolbanols
Lodo@meols  Log@msdm@olbem  0g@old@ygogbizos  ®@  3mbogosl  swos®gdl:
3oMggemo  — ad hoc @®odygboggdol  3mbogoss, GmImol  Jobgogoms
J%9JB60560  pmbBEmEro  gbps  s@LgdMdegl  obsTdoymol  howgbols
3(4)6)(3315“30858; dgmdg — aoblbgoggdyao 3mboios, GMIgmoi s@OLgdbmodws ICTY-
ol 9330l FobsdsGmmggdl  Jm@old?  ws  go0bosts  Log@o-angmbyl
b3gcz0oarg@ds boboc%(ﬁm,qnmﬁ.%o 390dme, dgmoydl 9bps 3Jmbwgl 999750560
JbB @m0l 5bbe@zogagdol Iglodagdemds SO gdgebg 03 O™,
am@Es  3ob goeslygods,  o@  gdmdgs,  godo  gmdgs  dogrsyggmgdols
3odmYygbgdobyg  obsTdoymoli mogowsh osbs@ogmgdansm  ob doldo  dmbosfoang
30005 ooy ganow. 86!

5mbodbyeols  pomgogolifobgdom, ICC,  @mdolb  bBosGadol  28(a)-g
dgbanols Jobso@lo@sb 2odmdpobs®yg, doohbggl, GmI dGsegdygmol IbGowsb

IBIIB50560  jb6EGmeol  y5bbe®zogagdol  dgbodmgdenmds,  Lyen  e@s,
dodob  99bs sMLYdMdwgl, OmEgLsi Wobsdoygmo 9bos hopgbogroym (Lobsd

%7 k. 0d39, 3o0. 417. 3ogmo@o gydebmds ICTY-0l yosfygg@omgdgdl.

88 0. 0d39, 3o6. 418. 3ogmo@e gydwbmds ICTY-0ls s ICTR-0l poofyggpomgdgol: ICTR,
Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, TC Judgment, 18.12.2008, 3. 2012; ICTY,
Prosecutor v. Halilovic, AC Judgment, 16.10.2007, 35@. 59.

#70b. 0dgg- ©of. ob. ICTY, Prosecutor v. Oric, AC Judgment, 3.7.2008, 35¢. 65-85.

50 0k, 0g3g. of. ob. SCSL, Prosecutor v. Sesay, Kallon and Gbao, TC Judgment, 2.3.2009, 3s6. 299.
*Lob. 0dgg, 3o. 418.
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3630990 ©@sboToygmgdo  2obbm@ (309 Egdm©s) 82 smbodbygmo  6odbogl
0dol, @3 bogoengdymm  s@os, 999750560 mbBEmaEo  s@OLgdbmdogls

5bsdogemols  howgboli @AO®ML. gl Jobob@gds Fobobobods@mene  Jogrs@od
Prosecutor v. Bemba-li Uogdgbg godmo@oebs 28(a)-g Igbanols dobss@lowsb —
,»Udbg@m dgmoy@l o6 Lodbgo®m  dgmoy@ols Loboo gggJ@osbow dmJdgo
300L  ggobdgds Lobbaoblsdo@mengd®ogo 3sbygbolidygdemds Lobsdos@manmls
09@0lpojiosdo  dgdsgogmo  obsTdoygemobmgol, @mdgeoi  hsowobgl  dobs
999J0056 bgeddmgobgammdsls s JmbG®Mel ©s39dmgdemgdyads dogngdds,
obs, o3y d9dnbgggedo, hoowobgl dolio g3gJdosbo dsasygegdols ©o
30bAOMm@ol 300mdgddo, 0dol dgogaoe, @md gl oMo >ebodbyer doggdl
0@ 9fg30s  Lomsbowm  gmb@@menl”. o  bobasbobdganos  dobo  dmenem
Fobowowgds — ,,080L dgogao, @md gl 3060 >5mbodbyen dogrgdl o6 9 gg30s
Loomoboem  3mb@@menls”.  Lobodo®omeml  sb®om, dgbgool  dobss@ldo  —
dgmon@o 00 g3 Lomsbospm 3mb@@mel” — dohggbgdgenos 0dols, G®I

dgmoy@o 9339 53MbEBOME gd©s Lobod 30630 9B e obsdoygemo
60613(*)6)(303;@;93?)(*);90.863

4.15. 30bgbmdM0g0 35300l SALJEMS ES65Tsymbs s bgm Jggomgdby
Lomobom MmbG@@mmal 3obgbm@(30gmgommdsl Im@ol

@30l bEoBmBolb 28-9 Igbanol dobgogom, dgmsg@o 3sbygbolidygdgero
0d6gds  bowgboano  @obsdoygmolomgol, oy L9l oym  gogao”  dobo
NON INGN N 3063 @M@ols bgan Jggomgdols dododm. gL dgodangds
hoomgogrml, @Gmama ;3 goygbogrmdol sbengdy®o Hmmbmg&s.g“

>bobodbsgos, Gmd ad hoc G®odygbsagdol Bggyemgdomo  Lsds@mogo
dgmoy@ols  3obgbolidygdemdsdo, Omgme i 3obgbolidygdamdols  sui  generis
Qm®Isdo, oM  aoblobwgdogws  goygbogrmdol  gangdgb@Gol @ go3gd0l
5930 gdmMds 135 Yglsdsdolbow, 3GM3RAMAL 5@ 9bos 93d 30390065, G™I
bganJggomgbdols dog® howgbogo ©obsdoygagdo 0gm Lomobswm  3mb@®menols

2obgbm@ 309 gbenmdols "8359360.866

25dmlsgmaos bomsbs@m j0bB@mmaols 3o6bmdogergdol (exercise control
properly) 3mb6@gJbdo 9297450560 j0bBGmeol (effective control) geogdgb@msb
dodo@mgdom. ICC-ols  osbGom, 999750560 0m65@marol 980 g39bBo  boo
LY Ogogl  bomsbowm  mbB@Gmaol  5obbmdz09er 30l gegdgb@l, gobsowsb
3oMggenols hggbgdols 35M9dg ‘d979de0 gd9e0 00 dgm@ols o@lsa?;m?m.gm
‘dgbodsdolsw, dgomoyg@ols db@owob boomsbsoem JbBGmeob

2 0b. 0dgg, 3o@. 419.

3 0b. 0dgg, 306. 419. ©of. ob. Kiss, Command Responsibility, ;@g3%ao: Stahn (ed.), ICC (2015),
618—622.

54 9g50. Cryer, Prosecuting (2005), 323; Mettraux, Command Responsibility (2009), 33.

%> ob. ICTY, Prosecutor v. Hadzihasanovic and Kubura, AC Judgment, 22.4.2008, 3s6. 39; ICTY,
Prosecutor v. Halilovic, TC Judgment, 16.11.2005, 3o6. 78.

% k. Schabas, RS Commentary (2010), 461.

%7 ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 422.
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Sobambordogargdenmds  (failure to exercise control properly) 28(a)-g 3dygbaools

oM@ gddo  dglodagdgeros  dbmgme  dol dgdogy, @o3  ©IBJ0(3ELYSS
I%9JB30560 4b6BEGOaol sOlgdbmds dobo bgeoggomgdols dodsmo — 28(a)(ii)-g

dgbanom aomgsaolifobgdyeo rH;]?]()r)b3;]3o.868

5bsdogeolss ©s dgmo@ols bomsbsoem S5m0l
3obbmd 09 gdarmdsl dm@ol 30bgbmd®ogo  3ogdodols  syEomgdamds
30005300  25dmdEobo®gmdls dgmoy@ol  3obygbolidygdamdbols LEHSEYE0LY Yo
(36900056,  39@dme, 28(a)-9 dybaool  ,0dol  Ygogaoe” (as a result of)
d(Y)Gb@(ﬁ‘gj@OOQoB,%g Omgm®3  Igbaols  dgdoagbgeno  sdmy ogdgeo
doBg®os@yg®o 3;@3836@)0.870

3ogbogmdols Bz03g0s o5& gbgds @mdol LB adol 28(a)(ii)-g dgbaoom
oblobmgdyyao  Lodogg oyEoegdgeo  gogegdymmgdol gyl g gdamdsl,
390dm:  sbsdsmaol  msogosh  siogngdsl  (the duty to prevent crimes),
@3bs Joganol s@g9msbs (the duty to repress crimes) o @by 6o bojombols
3395965 @0 G5 5bmgdobsmgols &9dmdogdols fo@mdmgdobs @0
bolbberolbbsdsGoengddogo wg360L 556bmdogagdobogol gowascgdst (the duty
to submit the matter to the competent authorities for investigation and prosecution).
Jobgbmoddogo  3ogdodol  gergdgbBol  dBgo3Egds  Iglodagdgemos  dbmenm
300390,  @obsdsmarol  mogowsb  sioargdol  gengdgbGmeb  dods@mgdom,
30b50©sb  sbs@hgbo m@o gangdgbBo bo®Eogmegds ©obsdoymols howgbols
30m3gLdo o6 dobs 'Hgaggag).gﬂ sdol 3B 30i3gos, Fobobsbsdos@menm  3ogrs@ols
>bMom, og@maod‘gﬁ)oo.gn

0dobogol, @md bodbgwme Jgmonml Sb  bodbywodmm  Jomsnmolb  bsbom
99976056050 dofdae  JoGb  Lolbaollbsdo@margdbdogo  3sbybolidygdermds
©059306OML, 3OM3YOsAY@0lL Ibosb ¢bws wWsdR oaEgl, Jobo @sbs dsmarols
33056 5300930l gogrgdagdols  gobybm@(309egdermdsd  yobods My
o> bgandzgomgdol  dbGowsh  aoblobmgdymo  wobsdogangdols  howgbols
ﬁobdo,gn dolds 99dmJdgemdsed yobsds my o®s @olgol bo"c]o“c'léma&o.gm

42. Igmog@ol 3sLybolidygdgrmdols dgbBosmgdo gangdgbdgdo

«dm Jdgomdols do@Gg®os@yg®o 909396 ol ‘d99© 90 dgomoyg@ols
35Lgbolidy gdgrmdols om]d®obols »9Jbgegboy@o” 3oLgbolidy gdamdols

©535539dbgdgemo go®gdmgds dolo Igb@omydo gangdgb@os.

8 0b. 039, 3o6. 421-422.

89 k. 0Jgg, 300. 423.

¥7% ob. Triffterer, Superior Responsibility, 15 LJIL (2002), 197—198.

1 k. I1CC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 424.

72 ob. 0J39- 35b6Lbgoggdgemo 3mboiools dglsbgd ob. O’Keefe, ICL (2015), 205.

873 0. 039, 3o0. 426.

% ob. odggs 3@ 425, B0bgbmddogo  gogdomols Fglobgd ob. Kiss, Command Responsibility,
30 gd9endo: Stahn (ed.), ICC (2015), 634—638.
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0dol bobgolbdom, @md ICC-0l Fgbrgds o@ o@os@gdl  mdogdyco
35Lgbolidygdenmdbols (strict liability) 3@obzo3dl, bgdoldogdo sbsdoygaolomgols
Lolberollodo®mergdbdogo  3sbygboldygogmdol  @s3olMgds  sImowgdeygamos
‘dglododolo  3sbygboldygogrmdol  Lobol dgb@omy® 3@3336@%3.875 dgomoyg®o
0390l 3obygbl dolo  bgandggomgdol dog@d  hopgbogno  obsdsygagdbolsmgols,
dbmerme ds5dob, Yy

5) ogmws (knew);

d) 9bws LEmebmws (should have known); 3jmbops dobgbo @3
Lbmebmws (had reason to know);

3 Jgabgdamor  gpgmadggeges  0bgm®dszosl,  Gmigarog
Sdgodo  dogmomgdes,  @md by dggombo  Lhopomobgh o6
2obb@asbyao  3Jmbpsm  slgm  sbsdoygmms  howgbs  (consciously
disregarded information which clearly indicated, that the subordinates were
committing or about to commit such crimes).

@0dol bGoBadolb 30-g Igbano, @mgm®3 bgdmm smgbodbgm, yggens
5bsdogerols dJodo®m goblobwg@ogh Lydogddy®o dbodols Lsd sy gdgan
dJonbmgbol: 1) oy bbgoggo@oe oG sGob gomgoarolbffobydmeo gergdgb@o; 2)
3obb@sbgs;  3) ?7(735(78;7@(7730.876 LYmogo, oy  bbgoggomoe oG s@ob
somgoaoliffobydmeo 3;@3886@)015877 QoM@ gddo  9bes gobods@FmL  Jggdmm
aobbognygano dgomoyg@ols 3obygbolidy gdamobols M JB®obols d9b@oy@o
90 9d96@ gd0, O®Iggdoi doboso@lmd@ogo gobbdbobgobs ©s dyabydaarmdols
QoM gddo 390  xwgds.  @mdol  bBoGudolb 28-g dgbeools  dgb@Gomado
9093963 0L  LEAb@oMB0 YBO™M  sdsenos, godg gl gomgogolfobgoyemos
bmgowo Joamdom 30-9 dgbaolingol (306bFsbgs ©> dgabgdmanmds) 88

42.1. 309060l gegdgb@o
Gowbol  (knew) dgbBomodo  gargdgbBo  Logosmegdyamms  Gmam®s

bsdbygoder dgomondmol, Sbggg bodmgogrsder dgmsa@molb 3sbgbolidygdambdologols.
dgmoa@l  9bos 3Jmbwgl LOYmo 0bgm®dsizos 0dol  Jglobgd, @md  dolo

¥ 9950. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 427.
876 0b. 6000l IX nogo, §53.

877 oy bbgoggomoe  o@  sGob  gomgoarolbffobgdyaro  gengdgbBol  dobos@liols  dobgwgom,
sbsdoygaols Jo@Ggdosamydo  gangdgb@gdo, @mdol bBsGaBelb 30(2)(3)-g dgbaols dobgwgom,
Amdmgddoz ICC  Imosboagol  JIgwgdsl  (conduct), Fgwmgalb (consequence) o  mobdwyy
5omgdmydsl (contextual elements), hogboanos gobbmsbgoms ws  dygbgdaarmdom, oy Gmdol
Lo adoms ©s  obsdsaarol  gargdabBgdom  Lbgs @od o6 s@ol  gomgoenolifobgdyano
306309090 sbsTsygmolomgol. 53 gagdgb@ol  goMamgddo dgodangds dmgdisgl, obggy
SaegGogrmdolbs ©s EsTEIgE™3ol }m®dgdo. ob. ICC, Prosecutor v. Bemba, Confirmation of
Charges, 15.6.2009, 3o¢. 353-354; ob. oslggg: Schabas, RS Commentary (2010), 474—475. oy
bbgopgomo@ oG o@ol gomgoarolifobydaao gagdgb@dmob dods@mmgdom ob. Werle, Jessberger,
Unless Otherwise Provided, 5 JICJ (2005), 35-55. @obodoyg@ols mb09d®a®o (odg@osmamo) ©s
bgd0gdB a0 (Igbdogmydo) gargdgbdgdoli gbobgd ob. Bm@oge, Logydgamgdo (2015), 163—-171.

#78 9g00. Werle, Jessberger, Principles of ICL (2014), 229, 3s6. 595, 599.
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bgan Jggomgdo Lhowosb, ob 356bBSsbmano >dgm LESAYE0m
2omgo@olfobgdymo obsdoyagbol howgbs ©s, doygbgosogom sdobs, 56 ¢bos
doo@ml Lokodm ©s gmbog@ygemo bmdgdo dgogaol mogowsb sbsEomgdbensw
s >bsiggmew. @mym@i ICC-0l, olg ad hoc G@odybogngdol 30390963 g0
LodoGmeols dobgogom, Gmwbol gegdgbdo oG 9bws ogml ,,Lsgs@onwem” 87
5M5dge 030  9bws  0gmlb  Asdm@sbogro  Jo@Esdo®o s sfgMogrgbomo
3630390 gdosb, @MmamMgbdoos: 93obmbem  Jdgogdoms dmgero @oyo, domo
QoA @gdo, sOol 0y o5@> olobo FoOMME 253039 gdYYE0; MM, Mol
aobdoganmdsadoiz  gobbm@@Eogmes s3@dsgyyao  Jdggdgdo;  ho@myano
Lodbgo@m dogngdols Lobg ©s @ogbgo; dgmoy@ol 3mboigools godyegdo ©s
»0969057,  Jgmoyg@ols  sppombsdymygao  3mbi®g@H e dmdgb@do  ©o
JIggdoms ygma®ogzoygao oggao;mﬂgga&o(ﬁambo.ggo

422. 3mBgb3onto 3mebol gegdgb@o

abws  biowbeoos (should have known) — gl 39b@ogy@o  gargdgb@o
dbm@me bodbyode d9s @0l 3oLygbolidy gdgomdolbmgols oMol
aomgogolifobgdbyano, G503 d@ogEgdols db®owsb 3obygbolidy gdgomdols
©535539dbgdgemo  gangdgb@gdols I@g03gool 3GMEgLL  9RGM  omenls ljgpob.ggl
abs biobmos LESbs@®Bo ombmgl 0dol 3¢ 303905L, dgmoyg®dl 3Jmbos my
NN ‘dglodan gdanmdo, bmebmes LEASAYB0m 3omgaoaolifobgdyemo
obsdoygamgdol howgbols dglobgd.

ICC-0l  [obobolosdos®menem  3ogno®s  Prosecutor v. Bemba-l  ULogdgby
L{moo  ombodbogl, @md  @bos  bumebmos  Igbdowydo  gengdgb@ols
LAobpsdRo @oaw@gg@mdol 60693l googlh.88?

422.1. oy z@™ds

QS9OIFOMES (negligence)  yggeosby 5350 0bEogogeE @0
3oLgbolidg gdemdols  sdoggydbgdgemo  dgb@omydo  gangdgb@os.  dgodergds
000]35L, 0g0o ©sIsFgdomo, asdmddoibggmo dgb@ogydo gangdgbBol @menls
‘5136)?]@3?)13.883 0y a5dmoMoibgds RO  Jomseno  Jgb@Gomyy@o  gergdgb@ols
LEsbotBo, Gmam@ozss, Jobbdmsbgol as®ws, gaegmogrmds (recklessness),
dodob dgodgmgds dolo godmygbgdos.

¥ ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 430; ICTY, Prosecutor V.
Delic, TC Judgment, 15.9.2008, 35@. 64.

#9 0b. odgg. 306. 431; ICTR, Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, TC
Judgment, 18.12.2008, 35@. 2014; ICTY, Prosecutor v. Oric, AC Judgment, 3.7.2008, 35@. 319; ICTY,
Prosecutor v. Hadzihasanovic and Kubura, TC Judgment, 15.3.2006, 3o@&. 94; ICTY, Prosecutor v. Delalic,
Mucic, Delic and Landzo, TC Judgment, 16.11.1998, 35@. 386.

#81 9go0. Mettraux, Command Responsibility (2009), 31.

%2 9950. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 429.

#8 9g00. Gargani, Negligence, 3@ 9d4endo: Cassese (ed.), Oxford Companion (2009), 433.
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dgag0demos  asdmgymm  dbudafo (culpa levis) oo ¢9bgdo (culpa gravis)
boloomol @oa@ge@mds. 306390l @AMl 300l @ o3l dgabgdyemo ,,Golzo”,
Omdgedsz  dgodangds  godmofgoml  obsTdogeol  howgbs; bmeom  dgm@ol
OOL, Oemdgmos,  gaergdoarmdoligsb  (recklessness) asoblbgoggdom, O™
bogagdo mbols Igb@omy®o g gdgbBos, 3000 mogEoxgMgdymos, Gmd ddody
5bsdogemgd®ogo  dggao oM  oEagds  0d  bmdgoosb  godmdpobady,
G®Imgdoi o6 Joowm ob 530090 Jom Jorgdol. 884

@bos  bmwbmosl  LESbsO®o, @mdol  bBosdmbBol 28-9 Igbaools
‘Joboo@bowsb  godmdobodyg, RO 9bgdo oM rEMds  ogymolbdgds.
390dmo, b0 boebows  LEsbps®@o 39e00lbdmdls dgmo@ols
@oIgI™md5L Jobo bgadggomgdols Ib@owsb howgbogr 35bmbm  Jdgogdoms
‘dglobgd dowgdyao 3mEbols 3035@ 0 38

gbs  bmwbmslt  gangdgb@o  ombmgl  dgmey@ols Ib@owsb L,od@oy®
dmgoggmdsls”, Loko@em bmdgbdols ‘3939 dogg0oL dolo bgan Jggomgdols

J9ggdgdol  dglobgd  3mEbol  dowgdol  Pb@Ybggelogmasw.  LEHsEYEoL
93Jdbgergdls  bydosm, ©Omd  bodbgodm  dgmomdgdolbs s bodbyodm

Agnoa@mgdol  Jbgogbo  somgdobspdo  gmgoaoym  9aem  d3o300  doymds,
goeg gL 28(b)-g9 Fybmom gomgomoliobgdyemo bbgs dymsymgdols Jods@m
o0l oy gbogmo.  YBO®  bogengdo  dgbGomudo  gargdgbBol  LEobsdA0
5mbodbyeo  3o@gamMool  dgmasy@obmgols  Foygbgdyao  3obygbolidygdbanmdbols
3996960056 2odmdobodyg 60;90933;90.886

4222. 30060l gomgdamgdols gegdgb@o

ICC-ol  8ogd  @mdol  bBsBadol  28(@)-g  Igbemoo  gomsgdols
3s5Lgbolidygdemdobmgols oy gbogmo  @bws  bzmwbmesl (should have know)
LEsbsMBo goblbgoggdymos ad hoc ws bogms-grgmbyls B®odybosgngdols dogd
0dogg  3obyboldygdbenmbolbmgol  owygbogro  LEbs@Bbash —  Ffmboo
Jobgbo Gmd  bpeowbows (had reason to know).¥7  s9@dme,  w@ozw@gg@mdol
3960 om9@ 9a9dgb@msb ©s o306 gb0m 588

dfebos dobgbo Gmd bieobmsl 3gbGoseydo gangdgbBol LEsbos®@o
dgOg4gmdL 939603 0@ 3SbbAHSbgslbs [ob  gaegGogrmdsl (recklessness)] o
IO 65L  F@ol, boeoem  gbos  biowbmesl 3gbGogydo g gdgbBols

884 @o@ga@mdol dglsbgd ob. o]gg, 433-434.

#8 99o0. I1CC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 432.

86 k. 0Jgg, 3o0. 433.

7 0b. 0dgg, 3o 434.

B ICTY-0l  bosdgaoom  3sgns@s  Prosecutor v. Blaskic-ol  Logdgbg  woggdebm  ICTR-ols
Losdgenszom 3s@oe@ols dogé Prosecutor v. Bagilishema-b Logddgbg 8mygsboar gm@dymomgdsl
0dol dglobgd, GmI EsyEYgAmdol gemgdgbBo dgmoyg@ol 3slygbolidygdamdols jmb@dgJldo o@
>Agdmdl. dobo doboo@lo sHAms Lbgoswalbgomdsl godmogggos G@odybsgols 3Gs]Gogsdo.
ob. ICTY, Prosecutor v. Blaskic, AC Judgment, 29.7.2004, 3>®. 63; ICTR, Prosecutor v. Bagilishema, AC
Judgment, 3.7.2002, 35®. 34-36; ob. sbggg: Schabas, RS Commentary (2010), 463; O ’Keefe, ICL (2015),
205-206.
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LESbESOH0 9RO EoREIFE™30l  FW@ISL  aaolibdmdL.3¥  Joybyoogow
>mbodbyemo  2oblbgoggdols, ICC-oli Fobololods@menm 3ogos@s Prosecutor v.
Bemba-l  ULsJdgbg o@bodbsgl, ad hoc o  bogds-argmbgl  BO0dybsgrgdols
dgb@oy@do 9093960l 309(3909bB 0o Lods@meanols LEsbps®@o,
‘dglodangdgemos, >bgg9, Lobom gogom 0g4mb @b boebmosls
35@3336601)0)301).5@.890 09935, J9bG o a@o 3obb@sbgoli ‘gdmbgggsdo, ICC-
ol 309390g6d gm0 bods@mnaols  Jobgegom®l,  Gobobgfmbogmos,  3o@gge
96o3bg  dgdm§apgl 25-9 Fgbanoon gomgomolifobgdbymo  3obiygbolidygdbanmdbols
Lobggdod? s Lado®mgdol FgdmbgggeTo Ibmmeme sdol Jgdwgy @odsbgomogls
y9@omgds 28-9 dygbanby.
4223. b5dbgem Ignsmg@ol 3sbybobdygdmmdols Jbydydo Igb@sm o
372939660

gbododobow, @mdol bsdadob 28(a)-g9 Igbeoo, bosdbywodem  dgmssmbs
©S bodbgome J9s @0l bsboom I9I9TB 056 I Jdg@ 300 by
3obygbolidygdamdsls  ofglgol, o9y  doo 03 Amobomgol  s@OLgdyemo
2oM9dmgdgd0sb  godmdpobsty  ogmbyb o6 wbos  bimebowsm,  G®I
0539909000 gdygao  dogngdo  Lhoombgb ob go6b@sbyaro 3jmbpsn @mdol
bBodaBoo pomgogol{obgdoyemmo ©@obsdoygagdols Bogpaﬂo,g% M@0 dgb@omy®o
9093963 0L godmygbgdom: emw@bs, OMAgeoi yuolbdmdl L,odBoy®d EmEbsl”
> @bes bimwbmos gengdgbBo, Gmdgmoi ageolbdmdls ,(oa;y,(o(ygrf)m&o];.g% 9L
YBRO®  ©sdogro  gangdgb@Gos,  gow®g  aomgomolfobgdymos  bodmfoans Jeo
Jgons@mobomgol.

423. 0bgm®ds300L dgabgdgmow 0gbm@docgds

@mdolb bsodadob 28(0)(i)-g 3gbaools dobgogom, bodmgoensdm Jgmsadolb
dododm  9bos  0gml  bobggbgdo, @md  Bob  opmes b dygbydmemsw
28 9P JIErYOIRES  06RIGIS305b,  Gmdgaro  Sdpedmoe  Jommomydes,  Gmd
bogarJagombo  Lbswomwpbyb b 5ob6b@msbyao  Jfmboom  sbgom  @sbs dogerms
bowygbs  (consciously disregarded information which clearly indicated, that the
subordinates were committing or about to commit such crimes).

>©b0d6xamo 30®gM09do QG 30030 bgb0s"8% bodbgoce

Igmsa@obogol  bgdmm  s@bodbya  gbBogy®  gangdgbBmob  dgsmgbdom.
28(b)(i)-g Igbenols IgbBoemy@o gengdgbBom, 0bgm®dsizos ,.a5033930m” (clearly)

582 0 0685bgoggdga 603698%g ob. Meloni, Command Responsibility (2010), 183—186.

59 wo§. ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 434.

¥ 6b. Ambos, Katanga Trial, 2 JICJ (2014), 219—229; Vest, Participation, 2 JICJ (2014), 295-309; Ohlin,
Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 725—746.

8%2 0 e0olbdgds @mdolb LGoBaBol 25-9 ©s 28-g 39bengdl dmdol jmbindgbiool Lsgombo.
ob. b53dOM3ol 53 mogol §64.

3 ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 428.

8% k. 039, 3o0. 429.

#%° 9go0. Schabas, RS Commentary (2010), 463.
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«bs Jgoiogegl ©obsdsrgmols howgbols globgd 36mds1.3% ICC bodmfoas e
dgmsa@ol Jodserm uem domsen Jgb@omy® gangdgb@l o%’abg&b.gw 39Mdm,
bodbgoder  damsm@ol 30ds®o  (oggbgdoyemo LR sbpo@@olysb (@omwgg@mds)
aoblbgoggbom  bodmgoarsger  damsamobmgols  (oggbgdaeos g aara@ogrmdols
(recklessness) ob g 2963 @oera@mo  3sbb@msbgol  LESbos@E0.  dodslo  28(b)(i)-g
dgbeedo By JobbHogdeost  dggbgdyaree  gogergdoeryrgo
0bgm@mdszosl (consciously disregarded information) gaeng@oanmdol (recklessness)
P IGIN doohbggws.3%8 20bLbgoggdom bodbgw@m Jgmoa@obogols

C
domgogolifobgogaro dgbdomg@o gargdgb@obs, Gmdgmos, yo@ggamVomsw,
QGOIFEMS0lL  Bm@dsl dgoogl. o 0y0 gydEbmds ad hoc F@odybogngdols
dfmbos  dobgbo  @Gmd  beowbosl  39b@ogra@  gangdgbdl,  @mdgenTo
dgmon@l 9bps 3Jmbmes dJobgbo, LEmebms Jmbogmebgmo ©obsdoygagdols
@olgol, dolbo  bgmdggomgdols  Ib@owsb  Log@msdm@olbem  sbsdsyagdols
howgbols  gobb@obgol, dsmo Bodpobosdgmdol, oy 9339 howgbol  dglobyod.
50bodbyero 0bgm®Isizos ¢bws oyml byadolsfgomdo Jgmsy@obmgol, @®I
©5bsdogemo dgodengds howgbogrogm dJobo bgen Jggomgdols 8086).899

423.1. 31 @0mmds

bodmgsgns o Ggmosamgdol  dobods@mom  dsdsbo st 1dgbGodgdygesw
doohbggl g mang@oermdol (recklessness) dgb@oeoy® g gdgb@l, Gmama Gmdol
bSoB B0l 30-g 39baols 2odmbogamols gdmbgggsls.20

Lobbeools Lodo@meanols Log@msdm@molim Lobods®mamgdols
LASAYBJo0ms s 3M9390gbdgeo LodsGmemon gyarg@oermdol (recklessness)
3690, 3o bobog, 30605300 NG Nt oy 9bogno. dodB0go
QOAOIYo@goom, o0go  Ybos  aobods@Fml, Gmam@E  do®ol  YyP®owgdm
©5dM ooy gds ,,M0L3Ls" o dgboderem g gamob 3080&)003?)000,901 Lbgo
Lodygggoom — GOmegbsi dmbosgmebgemo  dgogao  ©sdbsdogol dog®  s@ols
> Jdyana, dog®od OBBMéOﬁab‘ﬂQo.%z L@ g >dom 2oblbgogogds
Saama@oenrmds  (recklessness) oo g@mdoligsb, &>  OMbsG, 300L  gboo

bimebmos  Is@gdosaado  gangdgbBgdol  @gs@mobszoom  asdmfggeo
»@0lLgol” ﬂaboba&?m

#% Ygor. Kiss, Command Responsibility, 3&gdwando: Stahn (ed.), ICC (2015), 647.
7 Ygow. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 390; ob. slggg: Meloni,
Command Responsibility (2010), 186.
% ob. Schabas, RS Commentary (2010), 463; ob. slggg: Meloni, Command Responsibility (2010),
184—185; Werle, Jessberger, Principles of ICL (2014), 229, 35@. 595, 599.
¥ 0b. 0dgg, 463; ob. sliggg: ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and
Lukic, TC Judgment, 26.2.2009, Vol. 1 of 4, 3>@. 120; ICTY, Prosecutor v. Strugar, AC Judgment,
17.7.2008, 3o6. 298, 304; ICTY, Prosecutor v. Blaskic, AC Judgment, 29.7.2004, 35@. 62.
%00 ‘dgo. 0d3g.

' 9Qgo0. Martino, Recklessness, @gdwado: Cassese (ed.), Oxford Companion (2009), 479.
39ma®ommmdols 3bgdols gliobgd ©sf§. ob. o]gg, 479—482.
% 9950. Meloni, Command Responsibility (2010), 185, ljmgnom 226.

903 ‘dgo. 0dgg.
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@m0l bBoBadol  28(b)(1)-9  dgbaool  dgdmbgggs . dgabgdygmsw
YYD JOJEYMRBEs  0bgm@dszosl, GmIgmoi  odgoMe  dJoygmomgdes, GmI
bgenJggombo  Lho@omebgh o6  g3o6b@sbyemo  3Jmbpsm  slgm  sbsdogeme
howgbo”,  au@olbdmdl  3o0Mol  gyydopwgdm, auma®og  (,,99ybgdyms©

YA gdgEymRes  0bgm®dsgosl,  @mdgmoi STgede  dJoygmomgdes”)
©5dM30goygmgdsl  ,,M0L3Ls" s dglodgrm  dgogamsb  dods®mngdoon  (,,Om3

bgenJggombo  Lhowombgb, ob asbb@sbymo 3Jmbosm  sbgm  sbsdsymms
hogbs”).

4232. Lsdedogsgen dgmoygdols 3sbgbolidygdmmdol gu@em 335300
dgbdsm @0 gegdgbGo

bodmgsansdrr  Jgmoz@mobogol  gomgsaolobgdygeo  9@m  domsao
dgb@ogr o gangdgb@ol  LESbs@HOL  s@OLgdmds, Go@3  dgodangds  omdgol
obggg o@gMosey@ g gdgb@bgs, 2odmdobo@gmdls  bodmfoensgem  dgmsmd b
©s  bgendggool  dm@ol  s@lgdygmo 139305059007 bydm@eobszoowsh,
bodbgomem Jgmsnmbs s by dggoml do@ol s@lgdyge LydmdeobsiEosbmsb
Jgomgbdom. gl 935b65L3bgemo yu®m LEAMYJA YOO oymos, Lowsz >sOLYoMmdL
d3o3M0  alxol  LolEgds, Gmdgamoi  Loko®mgdl  bgadzgomgdbyg  dgo3®o
3bAOmeols glsdagdenmdsl. 0o@sb asdmdeobs®yg, M3 sligmo LobEgds o6
sOLYoMdl  bodmfoansfer  dgmosn@gdol dgdmbgggsdo, @mdol Lo ado 9RO
39B0© ,,030bFOM 9L bodmJogrsfem (730)03(‘6[;.904

5. 3gmoy@ols 3ogd VgLl g gdgmo dmgoggmds

Lbog@msdm@olm Lolbgool Losds@mowo @mdol bgoBadolb 28-g dgbanols
(@)(i)-9 oo (b)(iti)-g Jgg39bJBgdom 5Fglgdl Igmey@ol dogd dglsb@yen gdgen
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% 9g00. Kiss, Command Responsibility, j¢9d4e»do: Stahn (ed.), ICC (2015), 613.
%% ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 356. 437.

208



53GHMMOL BEGHOEPO W30S

0y o0s bogdodolo oliodeobs bgendggomgdols dogd  ¢30bmbem  Jdgogdols
a0dmbo@oabo@ s by 20
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04m, dgmoygdo gge sobixgds 3396000 > GgiGgbomaro dngsgogmdols
‘33”313@”3;@3?)@(*)?)01300)301).910 9L 9e0939bBo  Log®msdm@oliem  3y9dobo@edyao
Lbodo@meols  gobdo®@Bgdol  Logobos. o oagumolbdgds bmdgdol  ao@emgdols
»35@ gA0s@yg@o dglsd m(]E)p\nmE)o”PH bogo@m bmdgdol dowgdsdo opgerolbdgds
dgmon@ol dog® goblobm®Eogmgdgano ggges sy3oggdgao 3JoMmools dowgds,
Mg g60(3, 9JONSE S gdyeo, 9bOYbggerymB©s @g3ag9bomaro s
309396090 Jgoe gmdols IglGygangdsl. o3 dggbgds gmbogmaar bmdsl,
030 9bgs 0yl 3O 3MA (309900, 390dmeo, AMID0nS3 0J6gds
2omgo@olfobgdymo  @obsdoygaol  howgbols  sandosmmdbds o  mbgeoB
Lo@yoiosdo dgddbogno bgdbolidog@o 2)0(4)38(032)0.912

6. 3g0599H0l (9x8@mlobl) 3sbxboldygdmmdols sbogrobo

ICC-0ls dog® dgmoydols 06030 Yo Y®0 3obygbolidy gdgmdols

©5355399dbgdgemo o0 gdmgdgdols, 3350 093035300smgols >9300 gd g0
60dbgdols Jodmbogrgols dgdwge dgbsdamgdganos dgmsr@ol 3obybolidygdanmdbols
gobenglio 3™b3gxEooL Fggnobgods. 39Hdm, obsdoygendo
SdbO Y@ gdemdobmgols  gomgomolfobgdyer  Lobggdomeb  30bigy@gbioolisls
Omdgeols 29bgs dogbokmls 930057 glbmds, @om aoblbgogogds 020

9% 0. 0Jgg, 300. 438.

%7 ob. 039, 3o6. 439-441.

%2 0b. 039, 3o6. 439.

% 0b. 0]39, 3o6. 442.

*1% 9g50. Werle, Jessberger, Principles of ICL (2014), 231.

11 k. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 3s6. 443.

2 ob. Kiss, Command Responsibility, j6gdwa do: Stahn (ed.), ICC (2015), 631-632.
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0bpogogomy®o  3sbybolidygogmmdol bbgs Lobggdolasb o 5bsdoygendo
dmbof o gmdol @mdgan Bm@dsls dogzymgbgds.

6.1. Ignsg@ol 35Lyboldygdemdols ,,L3gEosegdo bydogddo”

dgmom@ol 3sbygbolidygdemdols @m@®obol Lydogddo dgodangds ogmls
dbogrme  dgmoygdo  —  Omam@E  dowsmo  msbsdpgdmbols  3o®o oo
dognoygamadom, olg  odsgo  @sbaol, ob  @sbyol  s®IJmbg  gmoydo,
Omdgerocs ®5dwgbody 30®b od(Y)E(?)(f)(Y)Q»(]E)b.QB 3350 093035(300bmgols
>9300 gdgE0o NORN obsdoyganols 30053000 S>dbOyga gdanols
09bH0B0 o007

6.2. 9dmJdgpmdol Fs@gBosmy®o ©s> dgbGomumo gmgdgbdgdo

@mdol  bBoBadolb 289  Igbegoo  dgoEegl  ¢dmddgomdbols  m@
do@g@osmy® g gdgb@l: 30Mggmo — gl bmgswo ¢dmJdgomdss, GmEgLss
dgmoyg@o  obxgds  bomsbopm  ymbBEGmerol  g35bybmdogargdermdolbsmgol,
Aoloi  gogao  dmdyges  obsdoygamgdol  hopgbs;  dgmeg — gl s@ol
b3gosgry@o  ¢dmddgemdols dgdmbgggs, omgogolifobgdyamo 28-9 dgbenols
(@)(it) oo (b)(i1) J39396JBgd0m, GmEglsi gmoy®ds oG doowm bmdgdo, @oms
D3Gosh  s9;30ang00bs 06 S@Y3g0S  @SbS Isaarms  hawgbs  Sb go@sgzo
bogombo 303398965 150 mrﬁgoEmg&obmgob.ms 50bodbyemo 93, Jdgmdols
M®03g Lobol Is5@g@osey@® gangdgb@mob GOmyma bodbgode dgmsa@mol, oly
bodmgsgns o Jgmon@mol  ©sdm3owgdygagds  gbos  dgdmogsdacmml  Logdmm
GOwbol d9b@og @0 90 93dgbBom, 30-9 Igbaools (default  rule)
063 gM3M 9B 0M gdom.

dgmag@ol  3obybolidygdbanmdbs @0dol  bBoBaBdo  Igb@omg®o
90939630l sbogn  LESbs@AL  ofglgol, 30-g dgbeool  Lo@dygsLodGygomo
‘doboo@lbols  go®gm.  39Odm,  EsaEIFHM0l,  gaargGoarmdobs s  Lbgs
d9b@oy@o gangdgbBgdoli asdmygbgdom, opo Jodssomo gobb@msbgol 35093y
howgbogo  sbsdoyeols  dgdmbgggedo  Lobbanolibsds@mengd®ogo  ©ggbols
»JD0ogOm Lodyom gdo© @hgds”.

9dm Jdgomdbols 980 939b@00sb aodmdobady, dgmoydols
3oLgbolidggdemdols  3mbzgnEos  dgmoygdol  9dmJdgomdols  slxsmdsls
obgbli s@slomsbo@m gmb@@meol, 3093963090 s Mg3@glogeo bmdgdols
obybmAogegdammdols s bogombol  3md3gdgbydo  mmysbmgdolmgols
o539 mdobomgol. o3 db@og opo aoblbgsgwgds JCE-olpsb.

zii Vgo. 0ggg, 614—615.
‘dgo. 0]gg, 615.
*> 9g00. Sliedregt, Individual Responsibility (2012), 199.
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6.3. gm0l 3sbybolidygdemds ws JCE

dgmom@ol  3obiygboldygdamdol  mJ@®obols  3gamggs  gg30hg9690L, @™I
020  9beodgbd e  aoblbgogogds  JCE-olpoblll  aodmm  goggdom,
dgbodengdgemos, m@ogg dbgoglo 3obyboldygdbanmdol Lobggdol dgbgoymgdsl
A™ggol.  39ddmw, gog@cmdoaro  JCE-0l  msbosdldgmadmols  Algaglow?!,
dgmoy@o  Jm@hogse  Lomgol  @olgl  Logygmo®  mogby’, o  dJmbpgds
©5bsdogemo. myde Jmogo®o aoblbgoggds olgg 9dmJdgomdslis s 3gbGomy®

90 9d9b@ dos.

9dmJdgemdols g gdgbdmeb  @ogogdodgdom, JCE  ombmgl g
L3mbodon@ 5@l (positive act)’® 56 3mA@0d930L 2og@mosbgdsTo, Gmwylsc
dgmog@ol  3sLybolidygdermdolbongol  9dmJdgomdsi  Logdo®obos.  dgmsy@ols
3obgbolidg gdermdoliomgols  syEoagdgeos  0g@s@Joygeo, 390303580 9O0”
9OH00gOmmdols  o@OLgomds, 0d  Jo@ms  dmAol, @AmIgmmspsh  gOmols
goegoygmgdss  bgosdbgoggamdol,  dgmgogyy@gmdols  aobbm®ogengds,
boaom  dgmeol  dogd  osyEogdgmos 300306, YdPomE  ©sbsdoygeols
howgbo. 3 gm@dyamolpysb goblbgsggdom, JCE-ol (g9309d0, 3mbi®g@ s,
doGomso JCE-0l 05bs53b@ g gdagbdo, bmpso, ©sdmogdbymo  s@0sb
gOobs s 03539 09GO Joygen ©mbgby s IMJdggdgh L3MA0bMbESEY@®0”
gm®@dom. JCE-ol  dopboo  dgmsy@ol  3obygbolidygdamdol,  3m@o@oszyo
@oEg@ols 3mboigools hggbgds o@ oMol oygomgdgeno. JCE-oli  3mbigxnEos
ombmgl dobodogrn®  gomOobsosl, Gmdgmoi [o®Imagbomos  @mym@
,»bgdols 3m@0bmb@say@o odmbo@ Y gds”, OMdgeo3 59056961
SabO Y@ gda gdls. dgmoydols 3oLygbolidy gdgomdols 3Mb398E00Lysb
aoblbgoggdom, dolo  dmogo®do os®omo — gl oMol Mobosdld g gdgams
SMOMBO(305 M0 3ogdoMo s do@RF0g0 ﬂ@moaﬁmm%abopw

sOlgdomo  aoblbgoggds  obggg oa@dbmds  dgbGoy®d  gangdgb@gddo.
doGoNS0 JCE-ols OAMU, >dbO Y@ gdgemo 0boo@gols Lbgo
056553 Ye gden gdol  gobbGobgol, Lowsi LogOmm Lydogddy®o gagdgb@o
dodo®oygaos 3063090 5bsdogegdols SO Yen gdaols ©o
230900056960l Lodmenemm  dJobboliggh. Lbgs go@gam®ogdol, 2sblsggmegdom
3390 (303000 JCE-ols OAMU, L@y gdgeols 9bgs 3Jmbogls
omgo@olfobgdymo  obsdoygmol  Log@mm  dobsbo @  gobdg@g@oomdbols
9093963 0. dgmoydols 3obygbolidy gdgomdols OOMU, >0bodbyemoligob

%1 Ygo. Ambos, ‘Most Responsible’, jé93aado: Nollkaemper, Wilt (ed.), System Criminality (2009), 138.

917 898@mdogmo JCE-0l (369000, Loghmm agadol godyemgddo, swsdosbms xagao Lhswols
398300 asgmgomolifobgdgen  Jg0gdsl.  obpogoysemyg@o  3sliygbolidygdembolmgols  ¢bwos
©oEa0bgl: My @sdpgbo 0gm AobdgMg@omo xaugnol ghm-ghmo §g3@ol dogd obsToygaols
hogbs o wxauxnol gOom-gomnds §930ds, 3590m05bgd0l Fodgyegddo sbgmo  @sbsdsgeols
howgbols 3mEbom, bgdsgmgmmdon, dm@homse ,.500m My sGs Golgo Loggms®d msgbyg”. ob.
ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 3s>@. 204, 220, 228; ICTY, Prosecutor v. Stakic, TC
Judgment, 31.7.2003, 3o6. 436.

*18 9g9o00. Ambos, ‘Most Responsible’, 3& g To: Nollkaemper, Wilt (ed.), System Criminality (2009), 139.

P Ygow. 0ggg, 138-139.
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©5b5To7egd®0g0 535MoGols 0g@o®Josdo goM 3399 3mboEos Yogosm  ©s
5@ALgomdl 0g@o@Jommo aoblibgoggds @ebsdoymols 5B gdmgdls Jm@ol.?!
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64. 39059@0l 35Lybolidygdmmds s SO GO MBS

@0dol  bBoBado.  doygbgosgs  0dols,  @md  25(3)-9  IygbanTo
2oblobmg®ogl  0bwogoysay®o  3sbygbolidygdamdols  Lobggdl, dgmsy@ols
3obgbolidggdemdols  godmymggs  goangg  —  28-9  dgbando,  Omgmeg
0bogoys@y@o  3sbygbolidygdbemdols  ©sdsGgdom, Sui - generis, 13013315.922
‘dgbodsdolow, dobo dbgd0sb 3odmdobadyg S Y gdermdolonsb
Ygomgbom  3sbygbolidygdamdsi 9gem  dbydydo ybws 0;1(*)15.923 J3ggdols
3850 0g3035300bmgols Ibodgbgermgsebos, my @O®Iger I baol 9bos dogbodml
930057 9Lbmds,  OmEgbs  Jmbiy®gbaoss  dom  dm@ol s m@oggmo
‘dgboden gdgaos 306y Lobbanollsds® o gd®ogo 3obygbolidygdamdols
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306309890 obsTdoygmols  ggomogogoool  3Gm3gLdo,  AmEgLss
0MLgdmol  3mbiydgbios  SALOYmgdmmdsls  [@mdol  bsGaBolb  25(3)(@)-9

dgbano] s dgmoy@ol 3olygbolidygdermdols (@mdol bBodadolb 28-5 dybeno)
dodol, Y3005 gbmds gbokgds 30@ggal. Gmam®i ICC-ol Fobobolods®menm
3oans@od Prosecutor v. Bemba-l Logdgbg woswyobs, Lolbeollsds@men gddogo
3obygbolidygdemdols  oz0lMgds  Log@®msdm@olbm  Lobbanols  Lsds@moando
dgmon@ol  3sLgbolidygdermdols  mB®obols  Lbogydggenbyg, dbmerme  0d
dgdmbgggodos  dglodergdgano, @AmEabo o6 5@LYdmdL  boggydgaosbo  gdgo
odobs, @OmI  dOowgdgmo  o@  o@ol  3sLybolidygdgemo  Amama 3
SAsGymadgao  25(3)(@)-g  Igbeol  GoGpa@gdPo)*  jg@dme,  GmEglss
30630 9@ Y0 LoJdgby O Lgdyeo 333039090 gdg00 Lo gdo@obos

920

dgo. 0]gg, 139.
2t dgo. 0]gg. 3ob3sbbgoggdgmo s Logdhmem bodbgdol dgbobgd ob. oggg, 138-142; ob. obiggy:

Ambos, JCE and Command Responsibility, 5 JICJ (2007), 159—183.

%22 9g50. Schabas, RS Commentary (2010), 457.

°2 9950. Burghardt, Modes of Participation, j&gdsado: Burchard, Triffterer, Vogel, Future of ICC
(2010), 90-91.

% ob. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 35@. 342.

212



53GHMMOL BEGHOEPO W30S

sliggbolomgol, Gmd  oym  GEymOGE  L.o]Bogto SO oemds”, ol
»30L0gg@0  SALOY@ GO Mds” — Jgmog@ol  3obygbolidygdamds, 930®s@glbmds
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dBomEgds  3obgbolidygdamdol  s30lGgdsl  @mdol  bBsdadob  25(3)(a)-g
dgbanols  @o@gegbddo,  5bssdlOYgdambols  dGsgEgdom  dmombmgws,
0gdize dgdymddo opo dgoigogs 28-9 Igbgoom. [obololods@menm dogms@s
o®{dybwo, “md S o Egdyan by Lolberollsdo®mnan gd@ogo
35Lgbolidygdermdol  ©sz0lMgds  dgydengdgemo  ogm  25(3)(8)-g  Igbeools
QoM@ gddo, OMAMOGE  05b35ILO Y gdbermdol Bm@dom s  opsgows 28-9
dgbenols 35Lgbolidy gdgrmdols B}M@d>by, OIUPNRICTE! S B g@bs@ oy
Lo Dgom 9o .26

dglododolo@, obsdoygamols  godmdogdolsl, GmEgls  3OMEYO®MEOO
doggdgmo 8BGO Ymogdom  L@aghgrgds”, O3 jobsidyhgmo - 3060,
Ygbodenms, o@bgdom mb6BG0SH;05b Sher@ 090 gos obsdoyando, dgydaros
Lolberollods®mnenrgd@ogo 0936 Q) s0{gml SO Y@ gdgomdols
Om]B®obom. oy  asdmodozbgds  dBogdymols  obsToymdo  s@bgdomo
65037305, 35Tob, dobo  dbGowsb  gR9fHocbo  jbBGOaol  SOLgdbmbdols
dgdmbgggsdo,  Lolbgolbsds@magdbdogo  ©ggbs  gop@dgangds  dgmsy@ols
35Lgbolidy gdermdols wmJ@®obom.

dgmog@ol 3obygbolidygdemdol wmJ@®obs goblibgogogds wsbsdoyendo
05b5dmbsf o gmdols 35Lybolidygdermdols Lobggdoligsh.

6.5. 3gmoy@ols 35Lgbolidpgdmmds ©d moSoBmBoVongbo

dogbgosgo 0dolss, “md dgomoyg@ols 3oLgbolidy gdamdsls ©
05b5dmbsfoamgmdsl 39300 Log@mem bodsbo ofgl, 30Mggarols gobboangs o@
‘dgodangds  dgm@ols 3sbybolidygoermdsms 15(51333?)(30.927 omJB®obols dobgogom,
dgmodbg  3obygbolidygdemmdol  @szolMgds  bgandggomgdols dogd  howgbogno
5bsdoygamgdol 2odm bgds oMo @MaMO 3 0obsdmbofomgby, s®sdge  dolo
9dmJdgemdols s s@obomsbowm bgaddmgsbgamdolomgols, 35dob, @mEglsg
05bsdmbsfoamgmdol  3sLgbolidygoemmds  ay@olbdmdls  JoGomyd, 0y
305J@ 03 obdo@gdols do®oms© >dbO e 9gdganbyg 05bodmbsfoenols
Ib@H0©ob,28 9ddmw, badlBobion jmbB@Eoda;00b (substantial contribution).”2?

%2> 9go0. Schabas, RS Commentary (2010), 458.

%2 Ygow. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, 30@. 40—49.

%27 99000. Bonafe, Command Responsibility, 3&gdsa@o: Cassese (ed.), Oxford Companion (2009), 270;
ob. sliggg: Mettraux, Command Responsibility (2009), 38. Lofobsomdegam sbdo ob. ICTY, Prosecutor
v. Halilovic, TC Judgment, 16.11.2005, 3o@. 43.

%28 9950. Mettraux, Command Responsibility (2009), 40.

929 0565dmbsFomgmdols LFsbpsd@by ob. Olasolo, Rojo, Accessorial Liability, j®g9o¢e»do: Stahn
(ed.), ICC (2015), 557—591.
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9dmJdgomds  slxswos,  gobsosh  Log@msdm@olbem  Lods®msgno
9Fglgdl  gomEgdymgdsl  Igmoy@gol, GOmdgmoi byadzgomgdol  dog®
howgboamo  obsToygagdols  3Mg39b00ms s domo  obixom  godmobs@gds.
dgmo@o o@ 0b0s@gdl 3sbybolidygdermdsols bgen J3900m5b gOms©, GMIgands(s
hoogobs obsdoygano. 02,0 3obygbls 5390L NON NGNS
by dd@gobgmmbolsmgols.?30

olobodbogos, MM ssdosbols B gdsms  ggem3yao  Lolodo@maml
©oEds  3oo@ed Logddgby — pm@mbmgo  @soBgool  [obsswdwgs (Koronov v.
Latvia) — @obs@oyganols  mogosb  sEoggdol  asbgbm@Eogmmgdbemmdolsngols
dgmo@ol  3obygboldygdamds  ao0pm, @MAMAOGE ,,30bBAmEols  dmgog gmdbols
Vg9Legagdamds” (dereliction of a superior’s duty to control) s oGS G®aMO3
3olygbolidygdemds  Lbgolo  J3gmgdolomgol.?3l  smbo@bymo  dmlob@gds  o@
‘dgglodedgds Igmoyg@ols 3olgbolidygdermdols bgdmgsbbognyen 30939096 Fe
Lodo®moenls, Gmdgeoi dob 3oMggeno bo®obbols 3sbygbolidygdemdol Lobgw
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0beogogomy®o 3obybolidygdamdols Lobgmes 3mbgy@gbiool Lsgzombols
IbMog gytoebswgdos Prosecutor v. Al Bashir-ols s Jdy.

7. Prosecutor v. Al Bashir-ob Loddg — @o@md ©s99@wbm Lobsds@neme
>SILOYP@ o ®30l M J@®obsl

Prosecutor v. Al Bashir-ol Uogdgbg ICC-ol  d@oggdols  dbomy
SO Y gd@mdol @mJB@obsl 0ggbgdl. LoobGg®glms, @o@md o@ asdmoygbs
dob  0bwogoygomy@o  3obygbolidygdamdbols Lbgs ULobg, 3g@dme, dgmoy@ols
35Lgbolidg gdemdoll wm]B@obs Lobgerdfogml dgmsy@ol — 3@939096@ 90
d60dgbganmdol  Loddgbyg. o3 goobgobg  3slygboll  aolsigdoe,  xgd
hodmgmgogmm ol 3obygbolidggdamdbols Lodyoggdgdo, @mIamols s5dmygbgdoi
dglodangdgemo  0gm  5M8300©53000  (00565)sd@E Y gdbegrmdol M JBH®obols
boigems@. gligbos: JCE, msbssdlimygamgdemmdbols om@®obs [25(3)(a)-g Igbeno],
dgmoyg@ols 3obgbolidpgdemdols wm@@obs [28(D)-9 dybano], 05b5dmbsfoemgmds
[25(3)(b)-g ybeno] s LogHomm dobbom ImJdgowo woxagngool ©sbds®gools
3s5Lgbolidygdemobols Lobyg [25(3)(d)-g dygbano].

JCE-0l  @m]@d@obol  5dmygbgdoslmsb Bods®mgdomn 3sbygbo  do@dEogos.
030 SO g 9Bo3bg ICC-ol dogé Prosecutor v. Lubanga-li ULogdgbg odbs
DG Ygmgo@0.32 Joo ga@dm, Gmd mogol wdmby ICTY-0l dog@ DgdsToggdyeo

%% ob. ICTY, Prosecutor v. Halilovic, TC Judgment, 16.11.2005, 3sé. 54. dgomsy@ols
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%7 k. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, 356. 6, 8; ICC,
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‘dgdmbgggodo gbs 2odmgeobogl ol 30M0, OMAgelsi dggderm ©obsdoyaols

5\359360.993 Sba@modgdogygmo  dJmegeol  dobgogom, SO gdmols s
05b65d3mbsfoemols 35bybolidygoermds 0©gb@ydos.

22.1. x3998900 3590005698

S>aLOY@ 9@ MdS-05b5dmbsfogrgmdols Logombby boobBgmgliems
Lobods@mnenm  3G5]Bog00  hodmysodgdyamo  obsdogm@o  xayRgdo
Jmbofoggmdol ghm-ghmo gm®ds — agyxa@o gogHmosbyds (joint enterprise).

1ok, 0d39, 206. sbsdoygenol gmJdymgdsbyg ob. bod@mdol o3 mogols §2.2.3.
92 0%, 039, 206-207. dGo@gdygeol sebodbymo R gds 300053007 ©sS3PE0s S©d0sbols

QREgdsms ggOm3 Yo 3mbggbizool 99-6 dgbenoom.
993"
ob. ofgg, 207.
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030 o0 [o®Imoeygbli wobsdoygando dmbofoegmdolomgol 3olgbolidygdbarmdols
Gogrgg  Lobgl,  o@®odgo obodoygendo dmbsf o gmdbols dgme g0
3obgbolidygdemdols  b3ggooma@o  Vgdmbggges?®  Bg@dobo joint enterprise
bdodo  2odmoygbgds  3@o]Bogsdo.  opo  au@olbdmdl  olge  LoGysEost,
ampgbsg Loghmm dJobbowm dmJdgoo @sdwgbodyg 3000 ULhowol ©sbsdoyels.
dogomomo, . o b 2000(Yy3989b  goho@mdol  howgbsl. dosmo  Log®om
dobobos Lbgolo Jmbgdol woygegds Logmabmols s xobddmgermdobsmgols
bo'dodo  dogmosmdols  2odmygbgdom. ™9 ™®®ogg obpogoysey@sw  hoowgbl
©5bsdogeols, gmdgom, o dmgmosgl  I3ggel s b oFsdgdl  Jodbbols
5dobobB@s300l  gOm-gOm  0obsddOmdgel, m@ogg 3obyboldygdgao 0dbgds
0b©030©Fgo@ Mo, 9JLEgLdo hogbogoo obsdoyganols
SO gd@mdolomgol, boam gshsmmdobsmgols wsoliygdosb ,joint enterprise”
3oLgbolidg gdemdols  mJB®0oboby oydwbmdom, gobsowsb o3 dgdmbgggsdo
olbobo  Lsg®om  ULydogddgdo  gengdgbdom ﬂmjaagga?)gpﬁa&%s ‘dglododolsw,

39806 (9g00L  3obygbolidygdamds dgodangds  @oagl  SALEY@ gdaols
b99609dByd0 gangdgb@obogeb ©sdmey oo .

222. pogbegmgdgao sbsToygao

Sbyermsdg®ogyanr  Lobbanols  bodo@mogndo  s@lgdbmdl @o®®gggoms
25bG3oe 3939090 xago —  @ogbmgangdgaro  @sbsdogeno  (Inchoate
Crime/Offences), ®m3genoi yeolbdmols sbarsewsfygdaan (just begun, incipient),
dobagoms@gdger (Undeveloped) o o@dgaar 9505y (in an initial or early stage)
howgbogn  @oM®g9390L.  dob  dgdoagbermdsdo  dgwols  odmgggoms  Lsdo

NAIB0, 390I0E, ©sbsBoygmols Jrgermds (Attempt), &gor/daergds (Conspiracy)
s bgar dgflymds o Jbodwod s (Assisting and Encouraging).”%¢

o0 5@Lgdmdl per se wsdmygoegdao  oyldygmgdgmo  @sbsdoygano.
030 053530 goygaos 30b3M 9@ e 5MM39390mob (dogogomo,
dggemgenmbol  J@pgemds s 8.9).  ogo o6 @0l ©oz03doMgdyao
0b5dmbofoemgmdol  3sbybolidygogrmdol  Gm@Isbmsb.  oby@msdg®ogyeoo
Lobbgool  bodo@maom,  0obsdmbsfoggmdolasb  aoblbgoggdom,  Lowos
3oLgbolidggdgmds  Foddmodmds  s3LOYmgdanol  dogd  @olid Y gdyao
5bsdogeols dgdmbgggsdo, oyl ygmgdgao ©sbsdoygdo SIMSgM oY 0S
s doliby dgodangds Lobbaollsd®magd®ogo wggbol oFygos wobsdoyeols
5\3593608593.997

** ob. Allen, Criminal Law (2015), 223.
995
e ‘dgo. 0d3g.
ob. Ormerod, Laird, Smith and Hogan’s Criminal Law (2015), 457—-459; ob. sliggg: Allen, Criminal Law
(2015), 277-278.
*70b. 0dgg; ob. sUggg: Allen, Criminal Law (2015), 277-278.
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223. ©3b>Togeols 9o Jdgengds

@ob@aemgdgeno  @sbs Isamemol  (Inchoate  Crime/Offences)  wa9go©sb
db0dgbgeomgsobos obsdoyganols howgbols dgoJdaangdols (Conspiracy)
3M6398G0S,  gobsowsb Aol bTodo  spomgdgh  JCE-L.  ©@obsdoyaols
Vg0 Jdgagds sbyermsdgdogyen Lsds@mogdo amolbdmdl obgm dgdmbgggsls,
AmEgbsg mAo ob dgBo 3000 dgmobbdpgds 935bmbem  Jdggdol howgbsby o6
396mbog@o J3gegdol howgboby 9306mbm Loduomgdgdom .28

dogogoms,  @mEglsi o o b aooly39H9b  3-b Lobanols
o d9®gol/gedo@zgol, mybosi olobo Labaol sbarml o® dogowbgb s 5O
@503 bodox0 2ooEash ©obsdoygmol dmlsdboswgdmaw, Jydomdol/ds®i3gols

Bgon Jdnam gds (conspiracy to burgle) <339 ©slGymgdamos.9%

obyemsdgdogyen  Lolbaol Lodo@mogdo wobsdoygeols g Jdygangdols
M@0 boby o@Lgdmdl:  bBodadamo  dgmfdgagds (Statutory Conspiracy)% s
bog@oem — bodsGogrom  hodmysgrodgdaeo  dygomdaargds  (Common  Law
Conspiracy)!001,

Log@msdm@olm Lobberols Lsds@merol aopgdom, dgagodenos asdmgymm
g0 Jdgagdols m@o Ibsdg: 3oGggero, Omam® g budbBobionmo  @SG®IFS
(Substantive Conspiracy) o, dgm®g, OGmyma G sobabobdsydermdol gmmds (Mode
of Liability). m@o 6 3g@o 3o@ol dgmsbbdgdsbg wobsdogmols hoswgbols dglsbgd
50(ggds 2odmdogds 3mbi@gHgmo ,,dg0mobbdgbol” obsToygeols Lobom, o9y
Lobbaolblsdo®magddogo  ©ggbs  3mbgdg@dyer  30096dg  ,,dgmobbdgdols”
35Lgbolidy gdermdols Bm@doby domomgdom, 0®039 ‘dgdmbgggsdo

@930 950L  bggam ghmos — go@gddoygdo sbsdoygemgddogo  Jdgogdols
hogbols dobbom dgddbogno ,,Jgmsbbdgdols” d(ﬁoHoGoQo%ogoa.looz

300390, gl o@ol  ol, @53  godmoygbgds  gOmgbya  Lolbeools
Lodo@mogndo Log@mem dgmobbdgdols 3mbi@gd e ©obsdoymmsb dJodos®mgdom.
sbgom omJdol dgooges bommbdgmg ol ValsQ(‘]&sGlom, @mdgools Jobgogomss

8 0b. 0]g9, 484-485; ob. slggg: Allen, Criminal Law (2015), 285-286.

% . 0dgg, 457.

990 5EoBmda@0 90 ddgmeds bodmsgsmods bolbarol bods@marol sfBds 1977 (Criminal Law
Act 1977). ogo o oGol  dgbmgogmo  Gbomeme LS YHNO0  ©sbsdoygamgdols  hswgbols
Ygmobbdgoom.  dogogmomsw, Loghmm  Lads@maol  dogd  hsdmys@odgdygeo  d3gegemdols
g Jdgangds obxswos 53 bsfoamom. ob. Ormerod, Laird, Smith and Hogan’s Criminal Law (2015),
485, of. 486-512; ob. sliggg: Allen, Criminal Law (2015), 289—-299.

1001 Loghom  LodoGogom  Bodmysemodgdygmo  od@gggol  dgomddyemgdsdo  oyyaolbidgds,
doM0msEsE, M@0 Lobol @oMmEgggs: ms@aommds (Conspiracy to defraud) o Loxomem dm@saols
Fobsomdwgy  dods@mnygeo  Jdgrogdgdo (conspiracy to corrupt public morals or to outrage public
decency). wof. ob. Allen, Criminal Law (2015), 299-306.

192 5b. Ohlin, Conspiracy, 3@ 9d4endo: Cassese (ed.), Oxford Companion (2009), 279.

bom@639050L GModyboarol 39-6 dgbarols dobgegom, obpogoysmad 3sligbolidygdemmdbsls

0593990 9doMgomEs gg9es, gob hsowgbrs GM0dybomol og@olodiEosl wsdggdogds®gdye
©5b5Tdoygagdl. dom dm@ols:

1003
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sbsdogemols  dgmJdyangds  odmygogdger  sbsdogels  Fomdmowygbws.
sbgmo  dopgmdol  Fobssedpgao  ogm  @embombol  30bggmgbiosby
bogg@obggmolb  ©@geogasi3os,  3mbBobgbd®ggamdge  0yg®olis@yggbiosdo
sbgmo  bydbGobizoy®o sbsdoymol sdmyjogdbma  s@@Lgdmdol  yodm,
ol dggaoe3,  d@s@mEgdymms  aolados@megds bpgdbmes  dbmenme
39bm@Go@ols obsdoygammasb dodo®mngdom Vg0 Jge gdols >OLgomdols
‘dgdombgggsdo (Conspiracy to commit genocide). sbsgrmpogdo doamds asdmoyggbs
M303Amgdol  Loddmd  ICTY-0Us19 s ICTR-0ULI0S  LEsE@gdTo.  olgmo
Jopamds 5@ goomgomolifobs 1CC-9.1006

ICC-3 gmJdyamgdols Log@msdm@ole Lolbaollbsds@magdbdogo dgmeyg
doamds godmoygbs — dgoddgmgds, Gmam@i 3sbygbolidygdemdols gm®ds.
390dm©, @mdol Lo adol 25(3)(d)-g 3gbarols dgdmbgggsdo. slgm dowamdsl
‘dgoiogws sbggg ICTY, JCE-0l @m@®obolomsb Qodog(aoﬁ);ﬁ)om.lom

224. JCE ©> ©obsToynmol IgmJdgmgds

JCE-0l  sbpemodgdogygmo  @obsdoygmmols  dgmdygagdols  sbogomals
9Fmegdebgb, 0dol  godm, M3  m®@ogg dgdmbgggeodo  3o@L  godengds
Lobbaolblsdo®mamgd@ogo  3obygbolidggdamds  @og30LGmML  (0565)dmbsfoen g/
SO Y gdaols  dJog®  howgbogno QoBo"c]o‘;qp\nobom;;ob.loog 83303300 JCE
93db0dgbgermo aoblbgogrgds ©@obsdoymol dgmJdyan gdolaysb, 03 Ibdog, GmI
d@omEadygmolongols 9bs 0gml 2obdg@gBowo obsdoyemols ﬁogg(‘]ﬁo.low 0bgy39,
amamai JCE, slggg ©obodoygaol dgmddyemgdsi o6 obpgbl dmbsfogmgms
obgo  3mbg@gRobsizosl, @mamei gl ag®debye  dmwgedo  bpgds
SO Y0 9@ MdS-m5bsdmbofoamgmdol Lobom. obggg, JCE-ols s ©obsdoygemols
g JIge gdols ‘dgdmbgggodo obsdoygendo dmbs{oagmbols

, (@) 39300030l Fobsswdwegy dods@myemo @obsdoymo, 49Mdmw, symglogemo mdol 56
Log@msdmdolem  byandgadgemgdgdol, dgmobbdgdgdols ob  ao®sb@ogdols  woM@gggzom
mdols  ©spgadgs, Jmdbopgds, gobomgds  ob  Foddmgds  ob  Log@om  ggadsdo, ob
sbsdoyga gddog g Jdgaogdsdo  (obsToymols dmdbowgdsdo) dmbsFoagmds,
0dgenoi JodoGmnyPmos gOm-gOHmo sbsbgm gdoymo JIgogdols howgbolsggb. ..
dgmoggdo,  m@ysboboGmdgdo, Fodgbgoemmgdo  ©s  mobsdmbofoarggdo, @AmImgdo
dmboFomgmdebgb bgdmbligbgdgmo ©sbsdoygamgdols Log@mm agadol dgdydeggdsls o
omldgagdsdo, ob JgoJdgagdsdo, s@osh  3slygbolidagdgaro  gggems  Jdgogdobsmgols,
OmIganoi bgdolidog@ds 30@mds gobosbmmzogms sligmo agadol seb@dygamgdolsl.”

122‘; ob. ICTY-0ls Lds@adol 9-4(3)(b) dgbano.

oo ob. |CT.Y—013 156._\6‘86015 39-2(3)(b) Fybero. -
ob. Ohlin, Conspiracy, j®gd«a do: Cassese (ed.), Oxford Companion (2009), 279.

1007 1. 0dgg, 280

19 99000, McCormack, ICL (2015), 207.

1009 ‘dgo. 0dgg, 207.
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0535 3dogmeom gdgao ba®olbo L@, 3o bobo NO) >Mol
206> bEg@Hano.1010

23. Ygomgds

Jodmyamo  Lobbgools  Lodos@marol  @o@g@s@y@obogol  bsabmdo
dogomomos dobzol do@zgol dgdmbgggs, MmEgbsig o b s 3. 3os(Yyg98 96
b5bgoll 2odo@3gol — o o b @Mm@Ee do@3go3L  dobyl, (3. germegds dom
dobJobodo o S3mbBMMEgdl  39M0dgBA@L.  Sba@maedg@Moggeo  aoagd0m, (3.
0Jbgds Y3980 ‘dgdmbgggodo 0ob5dmbofogng, 09bs3 020 04
5bs>dogen gd®0g0 X980l bganddmgsbgano, ob/@s doogo®o
M®3560b5¢m@0.0  Bm@dsan g@-mdogfSaE  mgemGosty  oy@wbmdom, -l
05bodmbsfomgo,  490dmE,  ©sdbdodgo  doobbgggh  Jodmyger  Lolbeools
130806)0%;@(30(3.1012 od dbMog aoblbgogogds ogo 2 g@3sbyeno  dJmganoliysb,
oo JAawgdsby  qubiiombogrydo  BoBmbmdowsht  asdmdoobsdyg, (.
dgodgrgds 0gml 0obosdlid g gdgano, @obsdoymols hogbsdo dobo gOm-gH Mo
200537493900 B9bJ300©0sb 25dmIwobodyg. s@bodbya 3mboiosl Fbsdadgde
5JgL Jodmygen Lobbaol Lsds®mogmdo, Mo g)olso‘i)oo(f)a?);]g\noo.lm3

OmEglsg  ©MJAMobs  g0ogobmdl MOSLOMZD s  SAESTox @ gdgen
098060305, 53 AML gOMosbo SALGY gdaEMdols 3M0b030 Yggersby oMo
603(*)130309@001014 0y O 3060L  dgygdmos  gOMM@ogem  sbsdoygols
SOy gdols Jmb@®meno, 35Tdob m®ogy moEooHlsﬁ)ﬁg@;]?);]Qoo.mls

ad hoc  B®0dygboggdolygob  goblbgsggdom, @mImgdoi  3oMgge,
Sba@madgdogygee  Be@dsl  gyObmbdmebgb, 1CC  msgolbo bgdmysbbognyemo

dodobomy 3o5( Y3900 gd9d0m, dgmmy, 39O 3>begem JI9@gds by
R29b(30065a 90 35¢50b6m30L Imganls 0ygbgdl.

1010

‘9go. Ohlin, Organizational Criminality, j&gdgendo: Sliedregt, Vasiliev (ed.), Pluralism in ICL
(2014), 112; Ohlin, Conspiracy, j®gogedo: Cassese (ed.), Oxford Companion (2009), 280; JCE-ols o
sbodoyanols g Jdygangdols dgbsbgd ob. Ohlin, JCE, 5 JICI (2007), 69—-90.
191 99500. Hamdorf, JCE and Domestic Modes of Liability, 5 JICJ (2007), 218-219.

1012

2GS0 9 G-m309J5 B0 ®gedool Ibs@sddg@hms sSbOom, mommggeo mobssdlimym gdgeno
9 IgommE 9bos SO gogl ©sbsdoyamol ghmbs s 0dogg dgdomagbemdsl. ob. bsdygdos,
5bsdoygan@o  mobodmbofomgmds, Lobgeddmgobgem@o:  bsdygdos, mmeys (Ggwe.), Lobbaol
Lodotmogo (2010), 275-276; S, bY@ 9o mds ©5 0obodmbofogmgmds,
Lbobganddwgabgerm@o:  bodygdos, omems (Gge.), Lobbeools Lodos®moeno (2016), 317, 328-329;
sody@gemodg,  Lolbeools  LodoGmogno, I @mdo (2013), 260-261, 280-281; boersiagarody,
J3ggdoby  dombmds s mobodmbofomgmds,  g@gdygmdo:  BSaydegs  (Mge),  Lolbaools
Lbado@meools dg3bogdgds (2013), 206-208; sody@gerody, Lobbeools Lods@mogoo, I Gmdo (2011),
161-162; 4 gwerodgoaro-dge@obo,  as53mgmobgools  gm@dgdo  (2011), 151-156;  fa@gmaero,
Lobbaools Lodo@mogo, II mdo (2007), 99-119, 134-138.

2 Y900, Ba@sgs, Lobbmol badstomsmo (2013), 81-82, 336-340.

191 99o00. Ohlin, Co-Perpetration, 3@ g% @o: Stahn (ed.), ICC (2015), 519.

1013 ‘dgo. 0dgg, 520.
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3. ®m3ob LHsGGoL Lobygeol Fgxs®egdols Imwgeo

ICC-0l  Lodo@mogndo  Lobyxgmol  ©sobodgbolmob s 3o3dodgbdom,
db0dgbganmgsbos, gOmo dbcog, @mdol bBsGaGoel T8(1)-9 Igbgro ©s, dgmdyg

db@0g, sHmcgea@molbs s JB 09000 [9bgdol 145(1)(C)-g9 §glo.

@0dob  bBodaBol 18(1)-9 dgbano, Lobyxgarol bmdol  aobbsbog@ols
LEobo® @0l domomgdolsls, 3005300 NG omgomol{obgdls
05bsdmbsfogmomgol gg@m dbydygdo Lobyxgamol goblsbmg®sl, gow®dyg gb
SO Y gdgemsmngol  o@ol  gomgsaolfobgdyeo.  3o@sdo®o  domomgdom,
Jmogo®o  aolomgomolifobgdgemo  goJ@mmgbos  @obsdoymols  Loddodg o
o5t dgaols 30Hmghgds.1016

SOOGIeam0bs s  dB 09000  [abgdol 145(1)(C)-9 (gbol dobgogom,
@mdol bBoBadol T8(1)-g9 dgbanols dog®  aomgogolifobgdymmo  gs@m@gdols
o0,  Lobodo@mermd  Lobyxgeols  goblobwg@olsl  Ibgogganmdsdo  9bws
doo@ml  doygbgdymmo bo®ogols mEgbmds, 3obmblsfobsswdwgam  Jdgogdols
bolooswo,  dbxogdegdygeo  3o@ols sbsdoygendo  dmbofoemgmdols o
3ob6b@5bgoli bos@olbo;  ©obsTdogeol  hogboli bgdbo, O®M ©s  SEpoeo;
Ibxog@gogogaols Sbs o, aobsmen gds > Lo Eosey®-93mbemdo j9@o
Ao mIo@gmds. 1017

4. Hmdgeo doEgel 9bps dogboml 930®sGglmds?

OIOPNRICTES 3350935 230hg9b90L, obsdoygendo debsfoa gmdols
SO Y0 gdEMds-m5bsdmbs o gmdols B}m@dgdols 390dsbygano demEgeo
Ygomgdom 33530507 ombmgl doGomswo s sdsEgdomo  dmbsfogrggdols
30630930boi0ol,  ofosh  as8mdwobsdy,  @md gL,  aoM3g399eFoens,
3o880gbsl  obpgbl  Lobyxgaol  dgRo0©gdsbg,  boam  sby@msdg®osyeo
doEgeo, aoblbgoggdom 2g@dsbymolasb, dgosdgdom ,,dbydyd” dowymdsl
ohggl o bogangdo® sMoll M@0 b@odgdbymo ©sbsdoygando dmbsfogrgmdols

8 b, Bmdols bodadob 18(1)-g dgbaoo:

»lo Lol gmol goblsbeg@olisl Lobsds®mam, 3emagogdols s 3dgoagool Fgbgool
‘Ygbodsdobow, Ibgoggemmdsdo doowgdl olign FoJBm@gol, @mam@ogss ©sbsdoygaols
Loddodyg s AbyxogdEgdygmols 300mgbgds.”

7 ob. 3G eaG0bs s JB o900 [Fabydol 145(1)(C)-g §glo:

Sl 78-9  Igbenol  3oMggeo  39bJBol  wobsbdop,  Lolyxgamol  aoblsbwg@olosl,
Lolbodo®ngnm: ...

(€) 78-3 Igbgols 3odggen 39bJBdo swbodbymo RoJBm@mgdols godmws, Ibgoggmmdsdo
dooegdl, inter alia, doygbgdyao bos@os@oll mEgbmosl, Jg@dm, EsbsGEgdyamms s
dom0 mxobgdols dods@m doygbgdgen bosbl, 3obmblsfFobsswdwgam Jdgwgdols bobosmls
> sbsdogmol  Aopgbol  Lodgomgdgdls  bxogtwgdygmo  3o@ol  JmboFomgmdols
bo@obbl;  gobb@sbgol  bodolbl;  obsdoygaol  bowgbols  bgdbmsb, ©@mbs  ©s

>030@mob ©s3o3d0Mgdga BoJBm@gol; oliggg, dbxsgdgogdgmmol slisgl, gobsmangdsls
s Lm@Eosmy® ©s g30mbmdogy® doymdsdgmdsl.”
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Qm®Igdols 30630 9B 0bo05bY. Lol gemols ‘dgBomgd0lsls 030
2obLo Mm@ gd e gy@smgdsl 5J393L @obsdoygando dg@oboen Fgemoanls.

9omo  dgbgegom, dgodengds omdgol, aoblbgsggos  LEOYIBYOgE0s.
bogamgdo  [o@dmbopagbos, M3 oba@msdg®ogygeo  gopgoom,  bgdmm
dmyggobogoo  dspomomoEsb, b, (3. g 0O Q. OmamO3  sbsTdoygeols
©sdbdsmggoo  (aiding), ¢xuOem  Abgdydo  sobsxmb,  Msbsdmbo{og gmdols
HUASAYLOL”  a0dm.  bog@msdm@olm  3@s]Gogodo  sdol  godao  dogomomos
Prosecutor v. Taylor-ols Loy, Omdgeos aobsdo®mens, OMy@ 3
05bsdmbsfoamg —  oboToygando  obdo@gdolmgol, Lalyxgmol  ydswenglso
b@Bom 0B s@b0dbym  Fgdnbggaol 2g@dobymo  Jawgde by Gybzomboaryco
B355Mmbm3ol mgI@0s 05655 YE goMdd©  ©OSJFOE0R0(30Mos, MY Jom0
©5bsdoge o 3mb@®0dyiool  bodolbo  gybjioydse  gosbsfogogdms
bbgoolbgs  dmbofoangmdoby.  360dgbgarmgsbos 030l bobaslds, @md
290dsbyeoo  JI9wgds by B5BMbrdol mgm@ools 3698y 5@ A ueolbdmdl yggans
05b55db@ Y gdaol dododm  Lobyxganol gohmo bmdol dgas@ogodsl, yggas
396J307900  0obs5IL@ Y gdgero  gOmbso@s 5@ olbyxgds. oo Lobyxgaol
Fggom©gdolols  gomgomolifobgdygmo  9bos 0dbgl  ©sbsdogendo  dg@obogno
(geoeno. s@bodbyao  mgm@ool dJobobos, @M IO gdgeo  go0doxbeml
05bsdmbsfomoligeb, 0ol obobobow, oy gob oMol 9R@M  IgHow
35Lgbolidy gdgemo obsdoygaols howgbsdo.

Log@msdm@olie Lolbanols Lodo@moado SdbO Y@ gdgmds-
05bsdmbsfoamgmdol 335307 dmwgeels  gbos  Bogbokml  g30@s@glmds,
390dm©,  bods@mgrosbo  3obybolbdsgdermdols  (fair labelling)  3G0biodols,
SO Y@ gd@Mdos-mobodmbofomgmdols ,,d@s@gyemdols 0gds®Jools” (hierarchy
of blameworthiness) s obpogoygsy@o  3obybolidygdbemdols  Igbenols

LEO9JB POl asdm.

4.1. LSds@ommosbo 3sLgbolidygdemmdols 3@obz030

doogo®o 5@ 1d9bBo, OoG™MIsE  g9d  gogobos®gdm SO Y@ gdemds-
05b5dmbsf o gmbdols gm@dgools 3@ gamdobsiools sbyermsdgdogya ,,dbydeyd”
doamdsl Log@msdm@oliem Lobbaol Lsds®mowdo, bods@marosbo Js@jo@ 0l
(fair labelling), opogg bodo@Gmarosbo  3sbzboldsgdarmdolb®®  3@&0bEodos  ©o

olggg, mgommb, 25(3)-g9 Igbeools s@Jodgdduds.

1018

SCSL, Prosecutor v. Taylor-ols bsJdgbyg wof. ob. Gell, Trial of Charles Taylor, 36gd%ado: Jalloh
(ed.), SCSL and its Legacy (2014), 642—659.

1019 mgoon  Gg@dobo |, fair labelling” LodygoLbodygomo aobdos®d@gdomn oms@adbgds @Gmama;
LUsdo@maosbo  do@300gds”.  labelling” 356350 gdgmos,  Gmam@E  opfg®s  (describe),
obodgbs (designate), so@gym®osdo holids (to set down in a category). ob. Chalmers, Leverick, Fair
Labelling in Criminal Law, 72(2) MLR (2008), 220-221. ,fair labelling” sbyenmsdg@ognmmo @g®dobols
dgmerg  Jodmygmo  gbsdygolo  —  Lbods@meosbo  3slgbolidagdamds”  dmdagdygmos
LY@ o Mds-mobsdmbofomm gmdols  gOmogdhmysdoxgbols  mgds@ogol.  Lbgomds  dbmerme
B9H30bmemaoyg@os ©s s dobss@lbmd@ogo.
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crimen sine lege 3&063030l sbogn g 00.1020

nullum crimen sine lege 3®obzodol dgdggmdom, Lobmyspmgds Lolbaools
Lodo@mogoligob  ,,o0lLgooms©  ombmgl”™  bydbBobizon®m  bods@Gorarosbmdsh
(substantial fairness).l! obogoeds 9bps oEmEIl mogowsbgy, Gsdwgbse >Gol;
dJobo JIgogds @obxowo — g.§. ,a5bLobwgdygamdols 3@obiodo” (Principle of
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>0bodbyeools oM dga gdoo, [AHRIGHICE bsds@ogrosbo
25bybolbdsgdarmdol 3Gobzodo, @mdamol dobgogom, Lolbgrollsds@mengd®ogo
35Lgbolidygdemos  Losdos@meosbos  (fairly)  ¢bps  sofgdogl  3obmbols
o390l ,,d96gd0Ls” (nature) s aoblobwg@ogogl L, bmdsl” (magnitude).l023
030 Lobbaol  Lodos@mogndo  s@os®gdyamos  @mama  3sbyboldygdbanmdbols
9OM-90m0 ,,be@Is@ogeo 3M0b(30307, GMIgaoE Sbyamsdgdogye  Lolibanols
Lbodo@mogndo  mogol ©@mbg  aodmoygbgdmes  olgmo  obsdoygmgdols
YOMogOmgslsdoxbogo®,  OmamOoEss 30Gggmo s dgmedg  ba@olbols

333 garmds, 259353090 ds s Lbgs1024

gbodsdobs, nullum crimen sine lege 30063030l (S0LHOSJHYE0)
bsds@oranosbo 25bmboldsgdenmdols 30060300 (30630 9@ 9o,
Lo@ygobo@ygomo) aoagdom, Lsds®mogo  @o3  dgodagds  bybEoe  9bws
o goegl  30Mol  obsdoyyendo  dmbofoengmdol  bo@olbl  Labygerol
953500930l 3GMIMGE0gm@dolomngolsl0?,

Joogo®o  3Omoggds oM Lobyxgmol  dggnecdegdsdo,  o®sdg
bosds@ogrosbo 30 bybolbdsgdeomdols 36)06603'300.1026 9L 93565L3bgemo 0§ g93L
Lobyxganol  dgnodegdolsls  @obsdoygemdo  doGomspo @  ©@odoHgbomo
dobsfoagmdols yomgomolifobgdom 3353607 ©0x9Ogbzos30sL.

Log®msdm@oley  Lolbgrols  Lodo@merols  do@medboxyemgdol dmogs®o
dJobobo  boowadarm  cowgdgdol  (mastermind)  d@oeggemdols  bomgeo

1920 99500. Bohlander, German Criminal Law (2009), 25.

191 Yqo0. KreR, Nulla poena nullum crimen sine lege, 3@gdwando: Wolfrum (ed.), MPEPIL, Vol. VII
(2013), 356. 4.

1022 ‘dgo. 0dgg, 3o6. 4, 29.

192 ob. Sliedregt, Perpetration and Participation, 3@gdsa@o: Stahn (ed.), ICC (2015), 503; ob. slggy:
Sliedregt, Individual Responsibility (2012), 112—116.

192% b. Chalmers, Leverick, Fair Labelling in Criminal Law, 72(2) MLR (2008), 219—-220. fair labelling
3063030l Yglsbgd ©of. ob. o]gg, 217-246; ob. obiggg: Werle, Burghardt, Establishing Degrees of
Responsibility, j3®gd«ando: Sliedregt, Vasiliev (ed.), Pluralism in ICL (2014), 305-306; Ohlin, Joint
Intentions, 11 CJIL (2011), 751-752.

1025 5bsdoyg@ol 3Mm3m@mzogmo bobxgeol 3Mobzodyen 3b0dgbgermdaby ob. g foBo dzoemo,
Lolixgeols 3OM3MAGB0gEMmbs, jOgdygmdo: mmeygs (Mge.), @odbgdsmobsiool @gbwgbzogdo
(2016), 602—605, AmIgeroi ISEO 3OM3INME0YEMosl gmggmmngol Logggomgbeo asdmbsgemaw
o> doohbggl. ob. o]gg, 604.

198 99o00. Sliedregt, Perpetration and Participation, j&gd«endo: Stahn (ed.), ICC (2015), 510-516.
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@oEgdolb  3sLybolidygoembols  Logombol  Lads@mmosbo®  gowsfy39do
db0dgbganmgsbos 5bo@oa 9oy gdmsb ©d Log@msdm@olie
0565393 MdOMdsLmsb  gAmogHmmbdolbomgol 0dol gobodiggge, oy gob oym
3053500 ©5365T5g97.1027

dgbodsdolbo, bods@marosbo 35byboldsgdermdol 3Gobizodo Lsby ganols
d9Bo00gdol  LobEgdobgs 9bws  obogbgl  aogegbsl. Gmym®E  bgdmm
ogbodbgm, goblbgoggds, gohmo dgbgogom, LEA®YJGydyeos, dop@sd LYm@go
bods@ogrosbo  35bmboldsgdarmdol  3G0b3Eodol  gosb®gdom, d@Osagdyeols
©5bsdogemdo  dJmbofomgmdol  gm@ds s badolbbo  gbps  oymls
20omgomobobgdymo  Lalygamol  ggodegdol  36mEgLP0,1028  ©obsPonaols
103dodgls s Labygmols Lfmése gsblslsbmgmsgew.1029

5bsdogemgd@ogo  LobEgdol  doswogno  mbol  Fo®Imdowgbangdo,
Looegdenem @0 g® 9d0, OO YED SO Fomdmbowygbos, “md 043696
»B96J30 00" Foddgbgdangdo ob sdbdomggdo, NONAIY YBO®
SdbO Y@ gdagdo.  mAgsboboz05by  ymbBEmEol  mgm@os  sdol jodo
30&5;@00000.1030

05b55db@ Y gdamdsls s Mmobodmbofogmgmdsls  dm@ol  doxbol
203 gds 5@ bes dnbrgl gd3o@ogen (empirial) Logydgemgdby, >@sdgo 0go
dmombemgls ber@do@oyen (normative) 2005{ 939G 0@ gosl, OmIgenog
©og39dbgdyeos  bods@menosbo dgapsmoydols (fair attribution) 3®obi03bg. sligmo
LEobpo®Bgoo yggms obwogoysey@o  bsddowsb 390 0dbgds  sdmemgdyao.
db0dgbganmgsbos  (396@®og @0 dbodgbgarmdbols  GoBm@gdols  2sblsbrgms,
Omdggbdoz 063 gA3M B30l 3Gmi39LL QooE‘mQaBB{]Ms.IOM @0 b0bol mgmE0s
sdols 3o@a0 2obdlobwgdgmos, @mdgeoi ombmgl ,,d35307 3mbgdgdobsiost.
dJob  396@¢@o@u@  (sdLHGSJBH YY)  BoJHMOL  [Tomdmowygbls  @sbs dogan by

JbB M0l 306398309, ®@olo 30b3M 9B g0 063 9Mm3M9H o305
0bogogema@o boddol ao®gdmgdgdomsb godmdwobomy brgds.

b @msdg®ogyeo sbsdoyganols dobsfoagmbols Lodo@moao
Jeooboggdo  dspomomos  L,boGydomolidy®o”  (naturalistic),  gd3o@ogeo
(empirical) dogymdol. S>ILGYEgdgemos ol, gobi JoMggmow ,,0¥393L” (Lhswol)
sbsdoyganols 0509JB9® 90 9dgbd L, 00b5dmbsfogng 30 gbdomgds
SO Y gdgeols  mdogdBu®o g gdgbdol  L,a08mFg935d0” (F)ogQ{]Bo'Bo),l(Bz

1927 9g00. 04, 511; Weigend, Indirect Perpetration, gégdaado: Stahn (ed.), ICC (2015), 539.
198 99o. Burghardt, Modes of Participation, j&gdwando: Burchard, Triffterer, Vogel, Future of ICC
(2010), 93-94.
1922 gq00. Weigend, Indirect Perpetration, gégouado: Stahn (ed.), ICC (2015), 552; ob. slggg: Ohlin,
Joint Intentions, 11 CJIL (2011), 750—752.
1030
oo ‘dgo. 0]y
‘dgow. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 732.
192 0b. Sliedregt, Perpetration and Participation, j6gd+ando: Stahn (ed.), ICC (2015), 503.
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xoMolgoo,  Gmdgamoi 0fygel  dggemgermdols  mdogd@g®o  gangdgb@ols
2obbm® 309 gdsl, LAY gdgaros, bmenem dgmsy@o, doqs@omsw, dnsgdmdols

J060LEA@0, GEI@ols Jomo@ozomsi dmddgrgdl xoMmolgo3o, Mebsdmbsfomy.1033
aoblbgoggdom  gg@dobyemo  dmwgeroligeb,  @Omdgandoi  SILEY gdgero,
@obsdsmar by bBGmEol  3o3m,  yggewoby Y@M 3sLybolidygdgaos,
0@ 3> B0y’ 60636000.1034 03539  dogogmomol  dobgogom,  doboliG®o
sALEEgd9@0s, Xo@0bgoEmob gemow.103

42. 53Oy gdmIs-0565dmbsFoggmdols ,,305emgymemdols 0g@sdJos”

SO Y gdaols s mobsdmbofool  d@ogyammdol  ba@olbmsb
©s353doMgdom  SbAms  Lbgoslbgomdss  @mam@aE  3Go]@ogsdo,  obyg

0@ 9O sE Y@ >To.

gomo  dbcog, ICC-ol Lobodo@meanm  3ogms@s  Prosecutor v. Katanga-ls
aoo(Yy39@ 0@ gdsdo 9V 0b5503© g 90 309390 9bG Y0 Lods@maom
hodmyoeodgdyan 25-9 dgbanoli 0g@s@ ool ©s o@bodbogl, @mI 25-9 dybeno
99O 0bmds NS UM IR ISR IION d@ogols bo@olbl,  s®odgw domls
0b©0g0 Y@ Y@ 3obygbolidy gdamdsls, sbsdogyganols hogbols go@dols
30630980bsG00m.  sbsdoyga@o  [o3gbgdembolsmgols, 25(3)(b)-g dybenols
dobgogom, 300l dgodengds 3obiygbolidggdamds ©ogz0LO™ML 0dsgg Fm@Iom, b
9RO IgBom, 03 300msb dgosdgdom, GMmIgadsi ¥ dygsemE gobsbm@dogms
03089 ©565Toy@0.1036  3sasol  sb@om, 25(3)-g Igbemo  o@  Tgoiogl
3Goayaarmdol  ogGodfosl  (hierarchy  of  blameworthiness).137  09do,
Lobods@manm  3sans@s  bydogddu®o,  ®dogddg®o  ©s  @obsdogan by
630l 36900 aobbogngols dgdwgey Lodmenmme  Jdgwgds by doBmbmdol
306398301 80333360.1038

dgmerg db®Mog, >mbodbymo yosfyggdoergdol dgdwge, bya @odogbody
03990, olgg dgge  60dbyal  9dOYbogds ICC-ol  LosdgamsEom  3ogms@s
Prosecutor v. Lubanga-l  UsJdgbg, ©mdgmoi  53dmdl,  @md  Lbgosmds
0b©030© Yo Y®0 3obygbolidg gdamdbolomgols sbsdoygendo
SO Yo gdamdolsmgols [25(3)(a)-9 dgbano], ob >0 gdermdsdo

1033 .. 0dgg, 503.

134 5. 0dgg, 508.

9% 0b. 0dgg, 508-509.

% ob. Prosecutor v. Katanga, TC Judgment, 7.3.2014, 3s@. 1386. Lolodo@manem  3sgo@sls
dogomomolimngol  3mdysgl  ggmdsbools ©s  gbslsbgmols dmwgegdo, Lowsi  Foddgbgdganls
;Haodp'\na&s 03039 bolbxgemo dggnomoml, Goi sdldgmgdgml. ob. ogg, Ljmenom 3181

%70k, 039, 3. 1386—1387.

9% 0b. 039, 300. 1386, 1394—1396.
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306@®0dgioobsmgols [25(3)(b)(c)(d)-g Iygbeoo] s@s Fg@dobmemyoyg®o, >@sIgo
dGomols bo@olbdos. 103

G308 9600 SM530MOS30M0 > Yan gdarols ©d Fo9dgbgdarols
35Lgbolidy gdgrmdols Lolbanols bsds@mneols 3mao@ogol Logombl 9353d0@gdl.
gl aog@gboli 0@ sbrgbl d@smol bo@olbbg, 1040 5351 360dg6gmmds  ofgl
bods@orgrosbo Sobmbolbdsgdermdolbogol, JoMoms©O ©S ©05d5@Ggb0mo
3olygbolidygdemdols  9@mog@myslsdoxbo@ 04 9@y s SyFgedmBol
Sb®om, LAY gdgano @sbs dsuar by ymbB@MEol g gdgb@om YRGM IgHow
aobogoibos, go®g Mobodmbofogrg. domo sbGom, 3OM3IMGOEOYEMds b
04mlb  ©osayo 3g@lmbogry® d@omls s boby gl dm@ol. wsbsdoygendo
dobosfomgmdols gm@ds  9bps oyml  obpogoyserygdo  3sbybolidygdbermdols
060 sGH™@0 Lol geools V95060 gd0Lo.1042 barowdggmo  gdb®mobs
boo@doBoyger  doamdsl  253)(@)-g  Igbamsb  dods@mgdom,  Joa@sd  S@S
Jo@osbos  253)-9  Igbenbg.  dolo  Sbdom,  25(3)(b)(c)(d)-g  IybenTo
aomgogolifobgdyano 3obybolidygdamdbols Lobggdo [o@mdmepagbls @sbsdoyyando
dmbsfoan gmdols (dobwos geoobiogy@/ gdso@oyan L Jgdsls, OmIganlss
990bmdmes  ad hoc  A@0d9boagdo.l0%  oa0  Jmoge®  goblbgoggdols ad hoc
A®0dygbogrgdolss S ICC-ols 0bEog0©YsE @0 3obygbolidg gdamdbols
Lbodo@mogmsb  dbogmw  bodsGogarosbo  obanbobdsgdarmdol  3Gobz03do
bgoogl.  dolo  sbGom, Jo@gameo3sbosd  gogangbs 5@  ¢bws  dmsbobmls
Lol garols bmdsby. 1044

oddmbo, 25(3)(d)-g dgbaols  sbogobolisll?,  ICC-0l 3G gi390gbH 9o
Lodo®meon  opygbogn  25(3)-g  Igbanols  3sLybolidygoermdols  Labggdols
LESbEsMR GO, Gmam@ozss o@mbgdomo (essential), bydlBobioxmo (substantial)
s dbodgbgermgsbo  (significant)  3mb@®odyzos,  gOmRgOmgsbl  gfmwgdl,
Gomsi oG goobbdgds  25(3)-9  dgbarols 0@ Josls.l06 8 sBls jgm@gdom,
Jobongols bxydlBobiondo s 860d365amgobo bEobs@E0s JOMRgA™mgsbol047,

1039

3063 Lhools @obodogals (oG gmgdanmds), gR®m Jgdoe dMsmgymos, goeyg, 30b3
Lbgoggo®  3mbd@modygEosl  sbm@zogagdl  ©obsdogedo  (mobodmbofomgmds).  ob.  ICC,

Prosecutor v. Lubanga, AC Judgment, 1.12.2014, 35@. 462, 471.

199 0b. Weigend, Indirect Perpetration, 3égdeado: Stahn (ed.), ICC (2015), 538.

1081 %, 0dgg, 539.

192 ob. Werle, Burghardt, Establishing Degrees of Responsibility, j&gduado: Sliedregt, Vasiliev (ed.),
Pluralism in ICL (2014), 303-306, 311-313, 318-319.

19 ob. Sliedregt, Perpetration and Participation, j@gd«endo: Stahn (ed.), ICC (2015), 513-514. opo
gmomngols Prosecutor v. Taylor-ols Lsgdgl, @mdgemoi godgo dsgogomos 0dols, o9 Gmam@
‘Pgodangds wobdodgdolbmgols 30mL Iggge@Eml domsgo Labygamo (50 Fanols goom). ob. ofgy,
514.

1% 5. odgg, 515.

9% s83mbo, 253)(d)-g Fnbals ©s JCE-l Fm@ol, g@mo dbGog, byoogl Log@oml bsg@om
Jobbol 36960056 20dmdpobomyg, dop@ed gog@zmdoaro JCE-oli 3gb@ogy@o gamgdgbBols godm,
5L aoblbgoggdye 3olygbolidagd@mdols Lobgo smosmgdl. ob. Ambos, Common Purpose under
Article 25(3)(D), 3 g90endo: Stahn (ed.), ICC (2015), 594.

9% 0b. 0d39, 598-599; 03539 sb@ols Yglisbgd ob. Noto, Secondary Liability (2013), 198—199.

1997 5. 0dgg, 600.
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19%% 5b. Ambos, Common Purpose under Article 25(3)(D), 3@ g3 do: Stahn (ed.), ICC (2015), 601.
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193 ob. Ambos, Common Purpose under Article 25(3)(D), jégd4ando: Stahn (ed.), ICC (2015), 601602,
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1055 & 9 Lobyw genrols ©sbodgbolsl oygomgdgero s®os 0dol pomgoaolfobgds, d@om@gdymo
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Judgment, Separate Opinion of Fulford, 14.3.2012, 35®. 9; ICC, Prosecutor v. Chui, TC Judgment,
Concurring Opinion of Wyngaert, 18.12.2012, 35@. 6, 22-30.

1% 5. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 729.
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