
ivane javaxiSvilis saxelobis 

Tbilisis saxelmwifo universiteti 

  

iuridiuli fakulteti 

 

 

 

giorgi dgebuaZe 

 

,,danaSaulis individualuri Seracxvis modeli 
saerTaSoriso sisxlis samarTalSi da misi 

ganviTareba angloamerikuli da germanuli sisxlis 

samarTlis sistemebis zegavleniT“ 

 
 
 

xelmZRvaneli: merab turava,  
 samarTlis doqtori, profesori  

 

TanaxelmZRvaneli: klaus kresi,  
 samarTlis doqtori, profesori  

 

                                             

naSromi warmodgenilia samarTlis doqtoris akademiuri 
xarisxis mosapoveblad 

 

Tbilisi 2017w. 

ავტორის სტილი დაცულია



  

2 
 

s a r C e v i 
 

Semoklebani ............................................................................................................................................................ 11 

 

Sesavali.................................................................................................................................................................... 15 

 

I. danaSaulis individualuri Seracxvis cneba ............................................................ 20 

 

II. saerTaSoriso danaSaulis cneba ........................................................................................... 24 

1. saerTaSoriso danaSaulis gansakuTrebuli Tavisebureba 

(,,savizito baraTi“) ................................................................................................................................. 25 

2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvi“...................... 27 

 

III. individualuri sisxlissamarTlebrivi pasuxismgeblobis 

ganviTareba _ ,,istoriidan samarTlamde“ ........................................................................... 29 

1. saerTaSoriso sisxlis samarTlis safuZvlebi ................................................. 29 

2. sisxlis samarTlis saerTaSoriso xasiaTis pirveli droebiTi 
sasamarTlo ...................................................................................................................................................... 30 

3. saerTaSoriso sisxlis samarTlis prologi ........................................................31 

3.1. versalis xelSekruleba ...................................................................................................... 32 

3.2. laifcigis procesi ................................................................................................................... 33 

4. niurnbergis procesi ....................................................................................................................... 33 

4.1. 1943 wlis moskovis deklaracia .................................................................................. 34 

4.2. 1945 wlis londonis SeTanxmeba ................................................................................. 35 

4.3. individualuri pasuxismgeblobis cneba niurnbergis 
tribunalis wesdebaSi ..................................................................................................................... 35 

4.4. niurnbergis ganaCeni ................................................................................................................ 39 

5. tokios procesi ..................................................................................................................................... 40 

5.1. kairosa da potsdamis deklaracia ........................................................................... 40 

5.2. tokios tribunalis dafuZneba ..................................................................................... 41 

5.3. individualuri pasuxismgeblobis cneba tokios tribunalis 
wesdebaSi ........................................................................................................................................................ 41 

5.4. tokios ganaCeni ............................................................................................................................. 42 

6. post-niurnbergis etapi ................................................................................................................. 42 

7. individualuri pasuxismgeblobis saxeebis ganmasxvavebeli 
niSnebi .................................................................................................................................................................... 44 

ავტორის სტილი დაცულია



  

3 
 

8. saerTaSoriso Tanamegobrobis pirdapiri reaqcia holokostis 
movlenebze _ genocidis konvencia ........................................................................................ 44 

9. niurnbergis principebis formulireba ....................................................................... 45 

10. niurnbergisa da tokios samarTlis mniSvneloba ......................................... 45 

11. ,,siCumis periodi“ ............................................................................................................................... 46 

 

IV. individualuri sisxlissamarTlebrivi pasuxismgeblobis uaxlesi 
modeli ....................................................................................................................................................................... 47 

1. individualuri pasuxismgeblobis ,,renesansi“ _  droebiTi 
tribunalebi .................................................................................................................................................... 47 

1.1. yofili iugoslaviis sisxlis samarTlis droebiTi 
saerTaSoriso tribunali ............................................................................................................ 47 

1.1.1. ,,eTnikuri wmenda“ iugoslaviaSi ......................................................................... 47 

1.1.2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvis“ 
iugoslaviaSi ........................................................................................................................................ 51 

1.2. ruandis sisxlis samarTlis droebiTi saerTaSoriso 
tribunali ..................................................................................................................................................... 52 

1.2.1. ,,eTnikuri wmenda“ ruandaSi ..................................................................................... 52 

1.2.2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvis“ 
ruandaSi .................................................................................................................................................... 52 

1.3. sisxlis samarTlis saerTaSoriso tribunalebis meqanizmi ....... 53 

1.4. droebiTi tribunalebis samarTlis mniSvneloba ................................... 53 

2. individualuri sisxlissamarTlebrivi pasuxismgeblobis 
hibriduli marTlmsajuleba......................................................................................................... 54 

2.1. retroaqtiuli modeli .......................................................................................................... 55 

2.2. droebiTi tribunalebis msgavsi modeli.......................................................... 56 

2.3. mosamzadebeli modeli .......................................................................................................... 58 

2.4. subsidiuri modeli .................................................................................................................. 59 

2.5. specialuri modeli .................................................................................................................. 61 

2.6. hibriduli marTlmsajulebis produqti .......................................................... 64 

 

V. individualuri sisxlissamarTlebrivi pasuxismgeblobis 
dafuZnebis permanentuli modeli ................................................................................................ 65 

1. arsebuli mdgomareoba sisxlis samarTlis saerTaSoriso 
sasamarTloSi ................................................................................................................................................ 65 

2. situacia kongos demokratiul respublikaSi ..................................................... 67 

3. situacia centraluri afrikis respublikaSi ..................................................... 68 

ავტორის სტილი დაცულია



  

4 
 

4. situacia sudanSi................................................................................................................................. 69 

5. romis statutis individualuri pasuxismgeblobis samarTlis 
mniSvneloba _ precedentuli samarTlis rekonstruqcia ............................ 70 

 

VI. individualuri pasuxismgeblobis statutiseuli cneba (sisxlis 
samarTlis saerTaSoriso sasamarTloebis pozitiuri samarTali) ....... 72 

1. individualuri   pasuxismgeblobis   cneba   droebiT     
tribunalebSi ................................................................................................................................................. 72 

2. individualuri pasuxismgeblobis cneba sisxlis samarTlis 
saerTaSoriso sasamarTloSi ....................................................................................................... 73 

2.1. romis statutis 25-e muxli .............................................................................................. 73 

2.2. romis statutis 28-e muxli ............................................................................................. 77 

3. individualuri pasuxismgeblobis birTvi ................................................................ 79 

 

VII. danaSaulis individualuri Seracxvis doqtrinis cneba da 
saxeebi ......................................................................................................................................................................... 80 

 

VIII. droebiTi tribunalebis individualuri pasuxismgeblobis 
doqtrina .................................................................................................................................................................. 83 

1. individualuri pasuxismgeblobis doqtrinis Seqmnis 
aucilebloba yofili iugoslaviis tribunalSi................................................... 84 

2. (Tana)amsruleblobis koncefcia ........................................................................................ 85 

3. Prosecutor v. Tadic-is saqme ................................................................................................................ 86 

4. (Tana)amsruleblobis koncefciis dafuZneba precedentul 
samarTalSi ....................................................................................................................................................... 88 

4.1. (Tana)amsruleblobis pasuxismgeblobis damafuZnebeli 
elementebi ..................................................................................................................................................... 89 

4.1.1. (Tana)amsruleblobis obieqturi elementebi ........................................ 90 

4.1.1.1. monawileTa simravle .............................................................................................. 90 

4.1.1.2. saerTo gegmis, miznis arseboba .................................................................. 91 

4.1.1.3. braldebulis monawileoba saerTo gegmaSi .................................. 91 

4.1.2. (Tana)amsruleblobis sami kategoria _ subieqturi 
elementebi ................................................................................................................................................ 92 

4.1.2.1. ZiriTadi (Tana)amsrulebloba ...................................................................... 92 

4.1.2.2. sistemuri (Tana)amsrulebloba ................................................................... 94 

4.1.2.3. gavrcobili (Tana)amsrulebloba .............................................................. 95 

4.2. tadiCis pasuxismgebloba .................................................................................................... 97 

ავტორის სტილი დაცულია



  

5 
 

5. JCE _ Tanaamsruleblobis Tu Tanamonawileobis pasuxismgeblobis 
forma? .................................................................................................................................................................... 98 

6. saerTo gegmis generaluri ganzraxva, rogorc ,,pirdapiri 

gasasvleli individebze“ ................................................................................................................ 100 

7. gansxvaveba (Tana)amsruleblobasa da Tanamonawileobas Soris ... 101 

7.1. Prosecutor v. Kvocka-s saqme ..................................................................................................... 101 

7.2. ZiriTadi da damatebiTi pasuxismgeblobis urTierTgamijvnis 
principuli kriteriumebi .......................................................................................................... 102 

7.3. pasuxismgebloba TanamonawileobisaTvis _ rodis gamoiricxeba 
amsrulebloba ........................................................................................................................................ 103 

7.4. danaSaulebrivi sistemis codnis Sefasebis kriteriumebi _ 
pasuxismgebloba omarskas banakis wevrobisaTvis .......................................... 105 

8. yofili iugoslaviis tribunalis ,,maJoruli“ saqmeebi 
(Tana)amsruleblobis koncefciis gamoyenebiT ....................................................... 105 

8.1. Prosecutor v. Milosevic-is saqme .............................................................................................. 106 

8.2. Prosecutor v. Krajisnik-is saqme .............................................................................................. 107 

9. (Tana)amsruleblobis doqtrinis farTo bunebis SezRudvis 
mcdeloba .......................................................................................................................................................... 109 

10. (Tana)amsruleblobaSi arapirdapiri monawileobis elementi ........ 111 

11. (Tana)amsruleblobis koncefciis implementacia ruandis 
tribunalSi ..................................................................................................................................................... 111 

11.1. (Tana)amsruleblobis doqtrinis pirveli SeWra ruandis 
tribunalis precedentul samarTalSi ...................................................................... 112 

11.2. Prosecutor v. E. and G. Ntakirutimana-s saqme ............................................................... 112 

12. (Tana)amsruleblobis doqtrinis analizi ........................................................... 114 

13. Sejameba ...................................................................................................................................................... 119 

 

IX.  amsrulebloba  sisxlis  samarTlis  saerTaSoriso  
sasamarTloSi ................................................................................................................................................... 121 

1. amsruleblobis cneba da saxeebi romis statutSi ...................................... 121 

2. Tanaamsruleblobis doqtrina ............................................................................................ 123 

2.1.PProsecutor v. Lubanga-s saqme .................................................................................................. 123 

2.2. Tanaamsruleblobis koncefcia ................................................................................. 124 

2.3. Tanaamsruleblobis pasuxismgeblobis damafuZnebeli 
elementebi ................................................................................................................................................... 125 

2.3.1. danaSaulze kontrolis cneba ............................................................................ 125 

2.3.2. Tanaamsruleblobis materialuri elementebi .................................. 126 

ავტორის სტილი დაცულია



  

6 
 

2.3.2.1. or an met pirs Soris saerToOgegmis an SeTanxmebis 
arseboba ............................................................................................................................................... 127 

2.3.2.2. Tanaamsruleblis koordinirebuli arsebiTi 
kontribucia .................................................................................................................................... 127 

2.3.3. Tanaamsruleblobis mentaluri elementebi ........................................ 128 

3. arapirdapiri amsruleblobis doqtrina .................................................................. 128 

3.1. Prosecutor v. Katanga and Chui-s saqme .............................................................................. 128 

3.2. Prosecutor v. Al Bashir-is saqme .............................................................................................. 129 

3.3. arapirdapiri amsruleblobis koncefcia ....................................................... 131 

3.4. arapirdapiri amsruleblobis pasuxismgeblobis damafuZnebeli 
elementebi ................................................................................................................................................... 132 

3.4.1. arapirdapiri amsruleblobis materialuri elementebi ....... 132 

3.4.1.1. organizaciaze kontroli ................................................................................ 133 

3.4.1.2. organizebuli da ierarqiuli Zalauflebis aparatis 
arseboba ............................................................................................................................................... 133 

3.4.1.3. danaSaulis asruleba, uzrunvelyofili brZanebaze 

,,avtomaturi“ Tanxmobis meSveobiT ........................................................................ 134 

3.4.2. arapirdapiri amsruleblobis mentaluri elementebi ............. 134 

4. arapirdapiri (Tana)amsruleblobis doqtrina .................................................. 135 

4.1. arapirdapiri (Tana)amsruleblobis cneba ...................................................... 136 

4.2. arapirdapiri (Tana)amsruleblobis pasuxismgeblobis 
damafuZnebeli elementebi ......................................................................................................... 137 

5. amsruleblobis mentaluri elementebi .................................................................... 138 

5.1. Prosecutor v. Bemba-s saqme ...................................................................................................... 138 

5.2. amsruleblobisTvis pasuxismgeblobis damafuZnebeli 
mentaluri elementebi (ganzraxvis gafarToebuli cneba)..................... 139 

5.3.  romis  statutis  30-e  muxlis  mentaluri  elementis  
moTxovna ....................................................................................................................................................... 139 

5.4. braldebulis Segnebuloba, rom saerTo gegmis asrulebas 

,,SeiZleba Sedegad mohyves“ an ,,Sedegad mohyveba“ danaSaulis 
materialuri elementebis realizacia ....................................................................... 143 

5.5. braldebulis mxridan im faqtobrivi garemoebebis Segneba, 
romlebic mas saSualebas aZlevs sxvasTan erTad, an sxva piris 
meSveobiT hqondes danaSaulze kontroli ............................................................. 147 

 

6. amsruleblobis doqtrinis analizi ............................................................................ 148 

ავტორის სტილი დაცულია



  

7 
 

6.1. sasamarTlos SigniT mimdinare diskusia _ fulfordisa da 
uingaertis  gansxvavebuli azri amsruleblobis doqtrinaze ........ 148 

6.2. Tanaamsrulebloba ................................................................................................................... 150 

6.3. Tanaamsruleblobis gansxvaveba JCE-isgan ..................................................... 153 

6.4. arapirdapiri amsrulebloba ........................................................................................ 154 

6.4.1. roqsinis qmedebaze batonobis Teoria ...................................................... 155 

6.4.2. arapirdapiri amsruleblobis doqtrinis cnebasTan 
dakavSirebiT ........................................................................................................................................ 159 

6.5. arapirdapiri amsruleblobis gansxvaveba JCE-isgan .......................... 164 

6.6. arapirdapiri (Tana)amsrulebloba ......................................................................... 164 

6.6.1. arapirdapiri (Tana)amsruleblobis ,,safuZvlebi“ droebiT 
tribunalebSi ..................................................................................................................................... 165 

6.6.1.1. arapirdapiri (Tana)amsruleblobis ,,safuZvlebi“ yofili 
iugoslaviis tribunalSi ................................................................................................. 165 

6.6.1.1.1. Prosecutor v. Stakic-is saqme ............................................................................. 165 

6.6.1.1.2. Prosecutor v. Brdanin-is saqme _ ,,arapirdapiri JCE“ ............ 167 

6.6.1.1.3. Prosecutor v. Lukic and Lukic-is saqme ........................................................ 168 

6.6.1.2. arapirdapiri (Tana)amsruleblobis ,,safuZvlebi“ 
ruandis tribunalSi ............................................................................................................. 168 

6.6.1.2.1. Prosecutor v. Gacumbitsi-s saqme .................................................................... 168 

6.6.1.2.2. Prosecutor v. Seromba-s saqme ......................................................................... 169 

6.6.1.2.3. Prosecutor v. Zigiranyirazo-s saqme ............................................................... 170 

6.6.2. arapirdapiri  (Tana)amsruleblobis  doqtrinis 
mniSvneloba .......................................................................................................................................... 170 

6.7. arapirdapiri (Tana)amsruleblobis gansxvaveba JCE-isgan ........... 172 

6.8. ramdenad aucilebeli iyo amsruleblobis axali saxis 
SemoReba ........................................................................................................................................................ 174 

6.9. amsruleblobis mentaluri elementis Sesaxeb ........................................ 175 

7. Sejameba ........................................................................................................................................................ 176 

 

X.  Tanamonawileoba _ rodesac  ar  aris  gamokveTili 
amsrulebloba .................................................................................................................................................. 177 

1. dagegmva ......................................................................................................................................................... 178 

2. xelmZRvaneloba-brZanebis gacema ..................................................................................... 179 

3. waqezeba ......................................................................................................................................................... 182 

4. daxmareba ..................................................................................................................................................... 183 

ავტორის სტილი დაცულია



  

8 
 

5. Sejameba ........................................................................................................................................................ 184 

 

XI. Tanamonawileobis rezidualuri forma _ saerTo mizniT moqmedi 
dajgufebis daxmareba ............................................................................................................................. 185 

 

XII. meTauris (ufrosis) pasuxismgebloba ......................................................................... 189 

1. meTauris pasuxismgeblobis cneba ................................................................................... 191 

2. meTauris pasuxismgelobis doqtrinis saxelwodeba .................................. 193 

3. meTauris pasuxismgebloba droebiT tribunalebSi .................................... 194 

4. meTauris pasuxismgeblobis romis statutiseuli cneba ....................... 194 

4.1. meTauris pasuxismgeblobis materialuri elementebi ...................... 195 

4.1.1. samxedro da samoqalaqo meTaurebis pasuxismgeblobisaTvis  
gaTvaliswinebuli safuZvlebi ........................................................................................ 195 

4.1.1.1. samxedro meTauri ...................................................................................................... 195 

4.1.1.2. samxedro meTauris saxiT efeqtianad moqmedi piri ............ 196 

4.1.1.3. samoqalaqo meTauri. gansxvaveba samxedro da samoqalaqo 
meTaurebs Soris ........................................................................................................................ 197 

4.1.2. efeqtiani xelmZRvanelobisa da Zalauflebis arseboba 
daqvemdebarebuli Zalebis mimarT ............................................................................... 198 

4.1.3. efeqtiani kontroli ...................................................................................................... 199 

4.1.4. efeqtiani kontroli da danaSaulebrivi qmedeba ......................... 200 

4.1.5. mizezobrivi  kavSiris  arseboba  danaSaulsa  da 
xelqveiTebze  saTanado  kontrolis  ganuxorcieleblobas 
Soris ........................................................................................................................................................... 201 

4.2. meTauris pasuxismgeblobis mentaluri elementebi ........................... 202 

4.2.1. codnis elementi ................................................................................................................203 

4.2.2. potenciuri codnis elementi ............................................................................. 204 

4.2.2.1. daudevroba ..................................................................................................................... 204 

4.2.2.2. codnis valdebulebis elementi ............................................................. 205 

4.2.2.3. samxedro meTauris pasuxismgeblobis msubuqi mentaluri 
elementi ............................................................................................................................................. 206 

4.2.3. informaciis Segnebulad ignorireba ........................................................ 206 

4.2.3.1. gulgriloba .................................................................................................................. 207 

4.2.3.2. samoqalaqo meTauris pasuxismgeblobis ufro mkacri 
mentaluri elementi .............................................................................................................. 208 

5. meTauris mier Seusrulebeli movaleoba .............................................................. 208 

5.1. prevenciuli movaleoba ..................................................................................................... 208 

ავტორის სტილი დაცულია



  

9 
 

5.2. represiuli movaleoba ....................................................................................................... 209 

5.3. saWiro da gonivruli zomebis gatarebis movaleoba ....................... 209 

6. meTauris (ufrosis) pasuxismgeblobis analizi ............................................. 209 

6.1. meTauris pasuxismgeblobis ,,specialuri subieqti“ ........................... 210 

6.2. umoqmedobis materialuri da mentaluri elementebi ....................... 210 

6.3. meTauris pasuxismgebloba da JCE .......................................................................... 211 

6.4. meTauris pasuxismgebloba da amsrulebloba ........................................... 212 

6.5. meTauris pasuxismgebloba da Tanamonawileoba ..................................... 213 

7. Prosecutor v. Al Bashir-is saqme _ ratom daeyrdno sasamarTlo 
amsruleblobis doqtrinas ........................................................................................................... 214 

8. Sejameba ........................................................................................................................................................ 218 

 

XIII. danaSaulSi monawileobis formebis kategorizaciis mniSvneloba 
sasjelis Sefardebisas amsrulebloba-Tanamonawileobis saxiT .......... 219 

1. problemis arsi .................................................................................................................................... 219 

2. amsrulebloba-Tanamonawileobis angloamerikuli da 
kontinenturevropuli modelebi ............................................................................................ 221 

2.1. amsrulebloba-Tanamonawileobis  germanuli  (,,mkacri“) 
modeli ............................................................................................................................................................ 221 

2.2. amsrulebloba-Tanamonawileobis angloamerikuli (,,msubuqi“) 
modeli ........................................................................................................................................................... 224 

2.2.1. jgufuri gaerTianeba ................................................................................................... 226 

2.2.2. dausrulebeli danaSauli ..................................................................................... 227 

2.2.3. danaSaulis SeTqmuleba ............................................................................................ 228 

2.2.4. JCE da danaSaulis SeTqmuleba ....................................................................... 229 

2.3. Sedareba ...............................................................................................................................................230 

3. romis statutis sasjelis Sefardebis modeli .............................................. 231 

4. romel models unda mieniWos upiratesoba? ....................................................... 231 

4.1. samarTliani pasuxismgeblobis principi ......................................................... 232 

4.2. amsrulebloba-Tanamonawileobis ,,braleulobis ierarqia“ ..... 235 

4.3. individualuri pasuxismgeblobis normis struqtura .................... 240 

4.3.1. romis statutamde arsebuli struqtura ............................................... 240 

4.3.2. romis statutis 25(3)-e muxlis struqtura .......................................... 241 

5. Sejameba ....................................................................................................................................................... 242 

 

ავტორის სტილი დაცულია



  

10 
 

XIV. individualuri  pasuxismgeblobis  saerTaSoriso  samarTlis  

,,kodifikacia“  da  misi  implementacia  erovnul  sisxlis  
samarTalSi ......................................................................................................................................................... 244 

1. individualuri pasuxismgeblobis erovnuli normis proeqti _ de 

lege ferenda .......................................................................................................................................................... 246 

2. individualuri pasuxismgeblobis saerTaSoriso samarTlis 
implementaciis magaliTi erovnul sisxlis samarTalSi ......................... 249  

 

daskvna ..................................................................................................................................................................... 252 

 

bibliografia................................................................................................................................................... 267 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ავტორის სტილი დაცულია



  

11 
 

Semoklebani 

 

a.S.     ase Semdeg 

daw.     dawvrilebiT 

e. i.     ese igi 

e. w.     egreT wodebuli  

ix.     ixileT  

par.     paragrafi 

red.     redaqtori  

sxv.     sxva 

Sead.    SeadareT 

Zv. w.    Zveli welTaRricxviT 

 
 

AC    Appeals Chamber 

ALC Armee de Liberation du Congo (Army for the Liberation of 

Congo) 

BGHSt  Entscheidungen des Bundesgerichtshofes in Strafsachen 

(Official Collection of Decisions of the German Federal 

Court in Criminal Matters) 

CCL     Control Council Law   

CJICL    Cambridge Journal of International and Comparative Law 

CJIL    Chicago Journal of International Law 

CL     Criminal Law 

CLF        Criminal Law Forum  

CLP    Criminal Law and Philosophy  

CLR    Colorado Law Review  

CPDIL Committee on the Progressive Development of International 

Law 

CWRJIL Case Western Reserve Journal of International Law 

ავტორის სტილი დაცულია



  

12 
 

Decl.  Declaration  

ECCC  Extraordinary Chambers in the Courts of Cambodia  

ECHR  European Court of Human Rights  

Ed. Editor  

FARDC   Forces Armees de la Republique Democratique du Congo 

(Armed Forces of the Democratic Republic of the Congo) 

FNI  Front des Nationalistes et Integrationnistes (Nationalist and 

Integrationist Front)  

FPLC  Forces Patriotiques pour la Liberation dy Congo (Patriotic 

Forces for the Liberation of Congo) 

FRPI Force de Resistance Patriotique en Ituri (Patriotic Resistance 

Force in Ituri)  

GA Goltdammer‘s Archiv für Strafrecht (Goltdammer‘s Archives 

of Criminal Law)  

GC  Grand Chamber  

ICC  International Criminal Court  

ICJ International Criminal Justice  

ICL  International Criminal Law  

ICLR  International Criminal Law Review  

ICTR  International Criminal Tribunal for Rwanda  

ICTY International Criminal Tribunal for the former Yugoslavia  

IHCC  Iraqi High Criminal Court 

IHCCS  Iraqi High Criminal Court Statute 

IL  International Lawyer  

ILC  International Law Commission  

IMT  International Military Tribunal  

IMTFE  International Military Tribunal for the Far East  

IRRC  International Review of the Red Cross  

IST  Iraqi Special Tribunal 

ავტორის სტილი დაცულია



  

13 
 

JCE  Joint Criminal Enterprise 

JEM  Justice and Equality Movement  

JICJ  Journal of International Criminal Justice 

KLA  Kosovo Liberation Army 

LJIL  Leiden Journal of International Law 

MDR  Mouvement Democratique du Rwanda (Republican 

Democratic Movement) 

MICT  Mechanism for International Criminal Tribunals  

MJIL  Michigan Journal of International Law 

MLC  Movument de Liberation du Congo (Movement for the  

Liberation of Congo)  

MLR  Modern Law Review 

MPEPIL  Max Planck Encyclopedia of Public International Law 

NATO  North Atlantic Treaty Organization 

NCLR  New Criminal Law Review 

OTP  Office of the Prosecutor  

RS  Rome Statute  

RSCSL  Residual Special Court for Sierra Leone 

RSK  Republic of Serbian Krajina 

SCSL  Special Court for Sierra Leone 

SD  Sicherheitsdienst (Security Service)     

SDP Serbian Democratic Party 

SDS  Srpska Demokratska Stranka (Serbian Democratic Party) 

SLM/A  Sudanese Liberation Movement/Army  

SS  Schutzstaffeln (Protection Squadron)  

STL Special Tribunal for Lebanon 

TC  Trial Chamber 

TICLJ  Temple International and Comparative Law Journal 

ავტორის სტილი დაცულია

https://en.wikipedia.org/wiki/Kosovo_Liberation_Army


  

14 
 

UK United Kingdom 

UN United Nations 

UNGA United Nations General Assambly 

UNMIK United Nations Mission in Kosovo 

UNSC United Nations Security Council   

UNSG United Nations Secretary-General  

UPC  Union des Patriotes Congolais (Union of Congolese Patriots) 

UPJIL  University of Pennsylvania Journal of International Law 

URF United Resistance Front  

USIP United States Institute of Peace  

Vol.  Volume 

YIHL Yearbook of International Humanitarian Law 

YaleLJ The Yale Law Journal 

 

 

 

 

 

 

 

 

 

 

 

 

 

ავტორის სტილი დაცულია

https://en.wikipedia.org/wiki/United_Nations_Interim_Administration_Mission_in_Kosovo


  

15 
 

Sesavali 

sisxlis samarTlis efeqturi moqmedebis gareSe SeuZlebelia 
saxelmwifoTa grZelvadiani ganviTareba. igi aris mTavari ,,iaraRi” 
saxelmwifos xelSi adamianis fundamenturi uflebebisa da 
Tavisuflebebis dasacavad. normatiuli aqtebis ierarqiaSi sisxlis 
samarTlis kodeqsis ,,dabali rangis” miuxedavad, misi statusi 
maRalia _ qmedebis danaSaulad gamocxadeba sisxlis samarTlis 
eqskluziuri (diskreciuli) uflebaa. igi sjis mxolod mis mier 
gansazRvrul qmedebas. sisxlis samarTali, rogorc samarTlis 
gansakuTrebuli mniSvnelobis dargi,1 adgens sisxlis samarTlis 
marTlmsajulebis ganxorcielebis safuZvlebs. Sesabamisad, 
xarveziani sisxlis samarTlis politika ver uzrunvelyofs misi 
mTavari miznebis Sesrulebasa da samarTlebrivi sikeTeebis dacvas, 
rac mxolod erovnuli sisxlis samarTlis amocanas ar warmoadgens2. 
xarvezi SeiZleba nacionalur sivrces gascdes da internacionaluri 
xasiaTi miiRos. am dros, swori sisxlis samarTlis 
marTlmsajulebis gansaxorcieleblad, saWiroa prevenciuli 
saerTaSoriso ,,meqanizmis” arseboba.  

xangrZlivi mSvidoba SeuZlebelia marTlmsajulebis gareSe.3 
saxelmwifoTa da saerTaSoriso Tanamegobrobis ,,stabiluri” 
ganviTareba pirdapir damokidebulia, upirvelesad, sisxlis 
samarTlis erovnul da, gansakuTrebul SemTxvevaSi, saerTaSoriso 
marTlmsajulebis efeqtian muSaobaze. msoflioSi datrialebulma 
movlenebma, kerZod, XX saukunem _ ori msoflio omiTa da balkaneT-
afrikis sastiki krizisiT, dagvanaxa, rom mxolod erovnuli 
marTlmsajulebis sistema uZluria daicvas saerTaSoriso 
Tanamegobrobis mTavari samarTlebrivi sikeTeebi _ sayovelTao 
mSvidoba, keTildReoba da usafrTxoeba. ,,qaosi’’ marTlmsajulebaSi, 
umeteswilad, pirdapir gavlenas axdens qveynis ekonomikur da 
socialur mdgomareobaze, rac momavalSi SeiZleba saerTaSoriso 
Tanamegobrobis SeSfoTebis saganic gaxdes.  

aqedan gamomdinare, saerTaSoriso Tanamegobrobis interesSi 
Sedis erovnuli marTlmsajulebis efeqtiani muSaoba da drouli 
aucilebeli zomebis gatareba. amas igi uzrunvelyofs saerTaSoriso 
samarTlisa da sisxlis samarTlis kombinirebuli gamoyenebiT, 
samarTlis axali ,,arqiteqturis” _ saerTaSoriso sisxlis 
samarTlis _ SeqmniT. 

                                                           
1
 Sead. turava, moZRvreba (2011), 12.  

2
 Sead. Kreß, ICL, krebulSi: Wolfrum (ed.), MPEPIL, Vol. V (2013), 717. 

3
 ix. Kampala Declaration RC/Decl.1 (1.6.2010), preambula,  <https://www.icc-cpi.int/iccdocs/asp_ docs/ 

ASP9/OR/RC-11-ENG.pdf>, [9.1.2016]; marTlmsajulebis ganxorcielebis aucileblobaze 
ix. Schabas, Atrocities (2012), 173_198. 
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sisxlis samarTlis swori marTlmsajulebis 
ganmaxorcielebel saerTaSoriso ,,meqanizms” swored saerTaSoriso 
sisxlis samarTali warmoadgens. igi oTx mniSvnelovan sferos 
aregulirebs _ saxelmwifoTa sisxlis samarTlis iurisdiqciis 
ganxorcielebis farglebs,4 sisxlis samarTlis saqmeebze 
saxelmwifoTa urTierTTanamSromlobisa da urTierTdaxmarebis 
sakiTxebs,5 transnacionalur sisxlis samarTalsa6 da 
supranacionalur sisxlis samarTals7.8 swored es ukanaskneli 
sfero igulismeba ,,tradiciuli gagebiT” cnebaSi _ saerTaSoriso 
sisxlis samarTali (International Criminal Law, Völkerstrafrecht). 

saerTaSoriso sisxlis samarTali XX saukunis produqtia.9 
manamde samarTlis sistemaSi aseTi damoukidebeli mimarTuleba ar 
arsebobda. misi kompleqsuri sistemidan gamomdinare, rogorc 
saerTaSoriso samarTlisa da sisxlis samarTlis erToblioba, 
iuridiul literaturaSi arsebiTad gansxvavebuli disciplinebis 
,,arakomfortul kavSiradac” moixsenieba.10 misi Seqmnis periodidan, 
farTo gagebiT, igi emsaxureba mizans, sisxlissamarTlebrivi 
RonisZiebebi gaataros im adgilas, im danaSaulebis mimarT, sadac 
erovnuli marTlmsajuleba uZluria ganaxorcielos drouli da 
saTanado zomebi. rodesac saerTaSoriso danaSaulebze erovnuli 
marTlmsajuleba seleqciuri xasiaTis matarebelia an uunaroa da 
safrTxes uqmnis saerTaSoriso uSiSroebasa da mSvidobas, 
saerTaSoriso sisxlis samarTali saerTaSoriso samarTlis 
gamoyenebiT atarebs sisxlis samarTlis interesebs. Tu konkretuli 
saxelmwifo ver icavs mosaxleobas masStaburi saerTaSoriso 
danaSaulebisgan, magaliTad, genocidis, omisa da adamianurobis 
winaaRmdeg mimarTuli danaSaulebisgan, farTo gagebiT, ,,eTnikuri 
wmendisgan’’, saerTaSoriso Tanamegobrobis ufleba da 
valdebulebacaa ganaxorcielos ,,intervencia’’ adamianis uflebaTa 
dacvis uzrunvelsayofad. am funqcias emsaxureba sisxlis samarTlis 

                                                           
4
 teritoriulobis, aqtiuri da pasiuri personalurobis, dacvis, monacvleobiTi 
marTlmsajulebisa da universalurobis principebi. daw. ix. turava, sisxlis 
samarTali (2013), 42_54; ix. aseve: kreß, Universal Jurisdiction, 4 JICJ (2006), 563_576.  
5
 sxvadasxva mimarTulebiT sisxlissamarTlebrivi daxmareba saerTaSoriso 
xasiaTis sakiTxebze. magaliTad, eqstradiciis, ganaCenTa aRsrulebisa da sxva 
sakiTxebze.  
6
 transnacionaluri xasiaTis danaSaulebi _ e.w. ,,xelSekrulebiTi danaSaulebi” 
(treaty crimes). magaliTad, terorizmi, kiberdanaSauli, korufcia, wameba da sxv. 
7
 icavs saerTaSoriso Tanamegobrobis fundamentur faseulobebs, rogoricaa 
saerTaSoriso mSvidoba, keTildReoba da uSiSroeba. 
8
 saerTaSoriso sisxlis samarTlis aRniSnuli oTxi mimarTulebis Sesaxeb, mis 
cnebasa da arsze ix. Kreß, ICL, krebulSi: Wolfrum (ed.), MPEPIL, Vol. V (2013), 717_732, daw. 
par. 1_14; turava, safuZvlebi (2015), 1_13.  
9
 Sead. Gordon, Hagenbach, krebulSi: Heller, Simpson (ed.), Hidden Histories (2013), 15. 

10
 Sead. Sliedregt, Individual Responsibility (2003), 4. 
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saerTaSoriso marTlmsajuleba.11 saerTaSoriso Tanamegobrobis 
Seqmnis erT-erTi mTavari miznis _ ,,msoflio omis gareSe’’ _ miRweva  
marTlmsajulebis gareSe SeuZlebelia.12  

saerTaSoriso sisxlis samarTlis sistema ver iarsebebs 
saerTaSoriso dogmatikis gareSe.13 saerTaSoriso sisxlis 
samarTalSi saWiroa dogmatikis, principebis, zogadi nawilis 
Seqmna,14 romelsac daeyrdnoba sisxlis samarTali15. amaze metyvelebs 
saerTaSoriso sisxlis samarTlis Camoyalibebis istoria16 da 
sisxlis samarTlis saerTaSoriso sasamarTloebis praqtika17. swored 
es qmnis mas, garkveulwilad, gansxvavebuls erovnuli sisxlis 
samarTlisgan.  

saerTaSoriso sisxlis samarTlis marTlmsajulebisadmi 
interesi dRiTi dRe ufro izrdeba, risi mizezic msoflioSi 
datrialebuli movlenebia. saxelmwifoTa teritoriebze erovnuli, 
eTnikuri, rasobrivi da religiuri niSniT gaerTianebul jgufis 
wevrebs Soris dawyebuli SeiaraRebuli Tu sxva saxis konfliqti 
araerTxel gamxdara saerTaSoriso sisxlis samarTliT 
gaTvaliswinebuli danaSaulebis Cadenis mizezi. ,,globalizaciis 
periodSi’’ sisxlis samarTlis saerTaSoriso marTlmsajulebis 
sistemis arseboba aucilebelia. individis mier Cadenili 
danaSaulisTvis sisxlissamarTlebrivi pasuxismgeblobis dakisreba 
ukve ver iqneba mxolod konkretuli saxelmwifos SeSfoTebis sagani, 
miT ufro, rodesac es gavlenas axdens msoflio wesrigze, 
saerTaSoriso Tanamegobrobis keTildReobasa da mSvidobaze.18 
saerTaSoriso Tanamegobrobis mTavari mizanic, aseTi situaciebis 
Tavidan acilebasTan erTad, rodesac es gardauvalia, Cadenil 
danaSaulebze saerTaSoriso sisxlissamarTlebrivi RonisZiebebis 
gatarebaa individualuri pasuxismgeblobis dafuZnebis safuZvelze. 
aRniSnulis gaTvaliswinebiT, saerTaSoriso sisxlis samarTlis 
sasamarTloebi, maT Soris, ICC,19 TavianT wesdebebSi amkvidreben 

                                                           
11

 Sead. Contarino, Lucent, Stopping the Killing, krebulSi: Bellamy, Davies, Glanville, Responsibility 

to Protect (2011), 196_200.  
12

 Sead. Schabas, Atrocities (2012), 22. 
13

 Sead. Fletcher, Dogmatik, 9 JICJ (2011), 179. 
14

 Sead. iqve, 179_180.  
15

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 537.  
16

 Tu ra gza ganvlo saerTaSoriso sisxlis samarTalma dRemde daw. ix. Kreß, 

Versailles-Nuremberg-The Hague, 40 IL (2006), 15_39; ix. aseve: Bassiouni, ICC, krebulSi: Bassiouni, 

ICL, Vol. III (2008), 117_132. 
17

 sisxlis samarTlis saerTaSoriso sasamarTloebis praqtikasTan dakavSirebiT 
daw. ix. Bellelli (ed.), ICJ (2011), I Tavi (nawili II), II Tavi, III Tavi (nawili II). 
18

 Sead. Bassiouni, Philosophy and Policy, krebulSi: Bohlander (ed.), Globalization (2010), 199_204.    
19

 ICC-ze da romis statutze daw. ix. turava, safuZvlebi (2015), 55_80; ix. aseve: 
turava, eqskluziuri iurisdiqcia, krebulSi: ivaniZe (red.), lekveiSvili_85 (2014), 
40_71.       
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pasuxismgeblobis sxvadasxva saxis zogad formulirebebs, 
precedentuli samarTliT ,,akonkreteben” da ufro moqnilsa da 
efeqtians xdian maT.  

saerTaSoriso sisxlis samarTali, rogoric aris igi dRes, ar 
iarsebebda, rom ara farTomasStabiani, sistematuri da sistemuri 
saerTaSoriso danaSaulis individualuri Seracxvis problema. 
saerTaSoriso sisxlis samarTali ufro da ufro moqnili xdeba. 
amis mTavari mizezi misi CveulebiTi samarTlis ganviTarebaa, 
romelic niurnbergis, tokios, ICTY-sa da ICTR-sTan erTad, ukve ICC-

sac SegviZlia mivaweroT.  

XX saukunis sastiki istoriis Semdeg, romelic saerTaSoriso 
Tanamegobrobam, SeZlebisdagvarad, ,,sisxlissamarTlebrivad 
gaaanaliza”, XXI saukunis dasawyisSi afrikis kontinentze, kerZod, 
ugandaSi, kongos demokratiul respublikaSi, sudanSi, centraluri 
afrikis respublikaSi, keniaSi, libiaSi, kot-d’ivuarsa da maliSi 
sazarel danaSaulTa Cadenam, SeZra saerTaSoriso Tanamegobroba. 
erovnuli marTlmsajuleba, TiTqmis yvela zemoT aRniSnul 
SemTxvevaSi, uZluri iyo gaetarebina saTanado 
sisxlissamarTlebrivi zomebi qveynis SigniT Cadenili danaSaulebis 
aRsakveTad. aRniSnuli ,,situaciebi” ecnoba ICC-s, saerTaSoriso 
Tanamegobrobis ukve axali infrastruqturiT, drouli 
sisxlissamarTlebrivi RonisZiebebis gatarebis, konfliqtebis 
eskalaciis Tavidan acilebis mizniT. swored aseTi sakiTxebis 
gadasawyvetad aris agebuli saerTaSoriso sisxlis samarTlis 
mTeli ,,arqiteqtura”, raTa uzrunvelyos prevenciuli da represiuli 
funqciebis gatareba saerTaSoriso kriminalis aRsakveTad. misi 
represia uzrunvelyofs prevencias. swori saerTaSoriso sisxlis 
samarTlis politika, romelsac, udavod, samarTlis swori dogmatika 
qmnis, saerTaSoriso danaSaulebisa da, maT Soris, maRali 
Tanamdebobis pirebis mier Cadenili danaSaulebis prevenciis 
erTaderTi saSualebaa. 

ICC marTlac didi gamowvevebis winaSe dgas. mTeli 
saerTaSoriso Tanamegobroba imis molodinSia, Tu rogor gaarTmevs 
igi Tavs masze dakisrebul amocanebs. sisxlis samarTlis 
saerTaSoriso sasamarTloebis precedentuli samarTlis 
gaanalizebiT, ICC saerTaSoriso sisxlis samarTals axal Sinaarss 
matebs, efeqtiani zomebis gasatareblad qmnis pasuxismgeblobis axal 
saSualebebs, riTac romis statuts, romelic, zogadad, 
saerTaSoriso sisxlis samarTlis mTavar ,,kodeqss” warmoadgens, 
ufro moqnilsa da produqtiuls xdis. 

naSromis mizania, istoriuli, SedarebiT-samarTlebrivi da 
kvlevis sxva meTodebis gamoyenebiT saerTaSoriso sisxlis 
samarTalSi danaSaulis individualuri Seracxvis modelis 
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gamokvleva, Tu ra formiT ganviTarda igi angloamerikuli da 
germanuli sisxlis samarTlis sistemebis zegavleniT. kerZod, 
moxdeba individualuri pasuxismgeblobis dafuZnebis modelisa da 
doqtrinis Seswavla, amsruleblobis institutze gansakuTrebuli 
yuradRebis gamaxvilebiT, Tu ra ,,instruments” iyenebs saerTaSoriso 
sisxlis samarTali ,,produqtis” misaRebad, rogor xdeba 
farTomasStabiani, sistematuri da sistemuri saerTaSoriso 
danaSaulebis CadenaSi braldebuli ,,saidumlo liderebis” 
(mastermind) sisxlissamarTlebrivi devna, rogorc danaSaulis 
amsruleblebisa, romelic warmoadgens pasuxismgeblobis ZiriTad 
(principal) formas da ara, rogorc (Tana)monawileebisa, romelic 
pasuxismgeblobis  damatebiTi (accesory) formaa. am amocanebis fonze, 
Sesafasebelia, ramdenad amarTlebs sisxlis samarTlis 
saerTaSoriso marTlmsajulebis prevenciuli saerTaSoriso 
,,meqanizmi”, saerTaSoriso sisxlis samarTlis saxiT, misi Seqmnis 
umTavres ideas, aRsrulebis pirdapiri (direct enforcement) da 
arapirdapiri (indirect enforcement) meqanizmebiT politikuri da samxedro 
liderebis sisxlissamarTlebriv devnas.20   

aRniSnuli miznis misaRwevad ganvixilavT danaSaulis 
individualuri Seracxvisa da saerTaSoriso danaSaulis cnebebs, 
rogoria maTi urTierTdamokidebuleba saerTaSoriso sisxlis 
samarTlis sferoSi; gavaanalizebT individualuri pasuxismgeblobis 
dafuZnebis models (struqturulad), saerTaSoriso sisxlis 
samarTlis istoriis nawilSi, individualuri pasuxismgeblobis 
uZvelessa (eqskursi) da uaxles istorias, permanentuli modelis 
CaTvliT; gamovikvlevT danaSaulis individualuri Seracxvis 
doqtrinas (dogmatikas), kvalifikaciisaTvis Tu ra aucilebel 
niSnebs unda akmayofilebdes igi, sisxlis samarTlis saerTaSoriso 
sasamarTloebis statutebze dayrdnobiTa da precedentul 
samarTalTan paralelebis gavlebiT; amsruleblobis institutze 
gansakuTrebuli yuradRebis gamaxvilebiT, gavaanalizebT 
individualuri sisxlissamarTlebrivi pasuxismgeblobis 
statutiseul da danaSaulis individualuri Seracxvis doqtrinul 
cnebebs, sisxlis samarTlis droebiTi (ad hoc) da mudmivmoqmedi (ICC) 
saerTaSoriso sasamarTloebis amsruleblobisa da Tanamonawileobis 
cnebebs, SedarebiT-samarTlebrivi meTodis gamoyenebiT, meTauris 
pasuxismgeblobis doqtrinis CaTvliT; dabolos, SevajamebT 
danaSaulis individualuri Seracxvis sistemas saerTaSoriso 
sisxlis samarTalSi, misi uaxlesi cnebis Camoyalibebis mizniT.       

 

                                                           
20

 Sead. Olasolo, Criminal Responsibility (2009), 82_109.  
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I. danaSaulis individualuri Seracxvis cneba 

danaSaulis individualuri Seracxva, igive individualuri 
sisxlissamarTlebrivi pasuxismgebloba,21 aris sui generis sakiTxi 
saerTaSoriso samarTalSi. amas ganapirobebs misi Sinagani da 
garegani faqtorebi, kerZod, saerTaSoriso danaSaulebis buneba da 
sisxlis samarTlis moqmedebis rudimentuli xasiaTi saerTaSoriso 
sasamarTloebis konteqstSi.22  

erovnul sisxlissamarTlebriv sistemaSi pasuxismgebloba 
dafuZnebulia individualur bralze, rac gulisxmobs piris 
gasamarTlebas danaSaulSi individualuri kontribuciis, 
monawileobis xarisxis Sesabamisad. igi personalurad ikicxeba.23  

saerTaSoriso sisxlis samarTlis Tanamedrove instituciuri 
traeqtoria SeiZleba gavigoT, rogorc farTo ,,mimosvla” 
individualur da koleqtiur pasuxismgeblobas Soris24, 
individualuri braleuli pasuxismgeblobis principis xazgasmiT.25 
ufro rom davakonkretoT, saerTaSoriso sisxlis samarTalSi, 
romelic orientirebulia ZiriTadad danaSaulis individualur 
Seracxvaze, mainc arsebobs garkveuli eWvi individualur bralTan 
mimarTebiT.26 aRniSnulTan dakavSirebiT debatebi gamowveulia 
individualuri pasuxismgeblobis iseTi saxeebis arsebobiT, 
rogoricaa danaSaulebriv organizaciaSi monawileoba da xelqveiTis 
qmedebaze meTaurebis arasaTanado xelmZRvanelobiT gamowveuli 
pasuxismgebloba.27 

danaSaulis individualuri Seracxvis sakiTxi wminda sisxlis 
samarTlis ,,Temaa”, romelic pirdapir kavSirSia sisxlis samarTlis 
miznebTan. Sesabamisad, inidividualuri pasuxismgeblobis dafuZneba 
sisxlis samarTlis gareSe SeuZlebelia. sisxlis samarTalSi 
swored individia is, visac eracxeba konkretuli danaSaulebrivi 
Sedegi da eniSneba sasjeli. braleuloba unda efuZnebodes 
danaSaulSi monawileobas, risi mtkicebac mxolod sisxlis 
samarTlis eqskluziuri uflebamosilebaa. mZime sanqciis 

                                                           
21

 naSromSi cnebebi ,,danaSaulis individualuri Seracxva” da ,,individualuri 
sisxlissamarTlerivi pasuxismgebloba” gamoiyeneba identuri mniSvnelobiT.  
22

 Sead. Sliedregt, Criminal Liability, 10 JICJ (2012), 1171_1172. 
23

 Sead. turava, moZRvreba (2011), 403_504. 
24

 Sead. Simpson, Individual Responsibility, krebulSi: Nollkaemper, Wilt (ed.), System Criminality 

(2009), 78; Bonafe, State and Individual Responsibility (2009), 239_255. 
25

 ,,niurnbergis principebis” pirvelive principi, jus cogens statusiT, afuZnebs 
individualuri pasuxismgeblobis cnebas. ix. naSromis III Tavi, $9. individualuri 
braleuli pasuxismgeblobis principze ix. naSromis XIII Tavi.  
26

 Sead. Fletcher, Collective Guilt, 111 YaleLJ (2002), 1513_1514, 1526_1537, 1567_1572. 
27

 Sead. Swart, Modes of Liability, krebulSi: Cassese (ed.), Oxford Companion (2009), 89_90; Bonafe, 

State and Individual Responsibility (2009), 186_191. daw. ix. naSromis VIII da XII Tavebi. 
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Sefardebisas martivad ver vityviT, rom individi mxolod 
exmareboda danaSaulebriv gaerTianebas. unda damtkicdes misi 
konkretuli individualuri braleuloba _ raSi gamoixata misi 
,,sisxlissamarTlebrivi wvlili”. braldebulma unda icodes, rom 
misma kontribuciam gamoiwvia sxva piris mier danaSaulis Cadena da 
man icoda an unda gaeTvaliswinebina aRniSnuli danaSaulis Cadena.28  

aRniSnulidan gamomdinare, saerTaSoriso sisxlis samarTali 
sisxlis samarTlis sistemazea damokidebuli.29 ramdenadac ar unda 
surdes saerTaSoriso samarTals sisxlis samarTlisgan 
damoukideblad moqmedeba saerTaSoriso danaSaulebisTvis 
individualuri pasuxismgeblobis dafuZnebis procesSi, es 
SeuZlebelia. sisxlis samarTlis intervencia Tavisdauneburad xdeba. 
warmoudgenelia, sisxlis samarTlis gverdis avliT, iseT sakiTxebze 
muSaoba, rogoricaa danaSauli, danaSaulis materialuri da 
mentaluri elementebi, pasuxismgeblobis gamomricxveli garemoebebi, 
gansakuTrebiT, aucilebeli mogerieba, ukiduresi aucilebloba, 
iZulebiTi ukiduresi aucilebloba, faqtobrivi da samarTlebrivi 
Secdoma, agreTve, amsrulebloba da Tanamonawileoba.  

saerTaSoriso danaSaulis individualuri Seracxvis modeli 
ar iyo ganviTarebuli saerTaSoriso samarTalSi adreul periodSi, 
Tundac, sisxlissamarTlebrivi meqanizmebis gamoyenebiT. erTi mxriv, 
saerTaSoriso samarTlebrivi normebis gamoyeneba, konkretul 
situaciaSi, SesaZlebeli iyo ufro individebis mimarT, vidre 
saxelmwifoebis,30 Tumca, pasuxismgeblobis individualizacia ar 
xdeboda. dReis mdgomareobiTac, saerTaSoriso sisxlis samarTali 
individualuri pasuxismgeblobis dafuZnebisas saxelmwifos qmedebas 
ar tovebs mTlianad procesis gareT. igi, garkveul SemTxvevebSi, 
akontrolebs saxelmwifos qmedebas, magaliTad, Tu ramdenad hqonda 
mas saomari moqmedebebis dawyebis ufleba (jus ad bellum) da ramdenad 
daicva omis samarTali (jus in bello), romlisTvisac arsebobs, aseve, 
saerTaSoriso humanitaruli samarTali.31 agresiis danaSaulic aris 
danaSauli, Cadenili saxelmwifos maRali Tanamdebobis pirebis 
mier.32 omis danaSauls, genocidsa da adamianurobis winaaRmdeg 
mimarTul danaSauls, SesaZloa, hqondes saxelwifoebrivi 
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 Sead. Weigend, Problems of Attribution, 12 JICJ (2014), 265.  
29

 Sead. turava, safuZvlebi (2015), 1_2; Bonafe, State and Individual Responsibility (2009), 12_13, 
168_169; Schaack,  Slye, ICL Enforcement (2007), 4, 13.  
30

 Sead. Foakes, Position of Officials (2014), 181_183. 
31

 Sead. Sunga, Individual Responsibility (1992), 16_17. 
32

 ix. Kampala Resolution RC/Res.6 (1.6.2010), <https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-

11-ENG.pdf>, [9.1.2016]; ix. aseve: kresi, holtcendorfi, kampalas kompromisi, 1 
samarTlis Jurnali (2011), 278_319; Kreß, Holtzendorff, Kampala Compromise, 8 JICJ (2010), 
1179_1217. daw. ix. Kreß, Barriga (ed.), Crime of Aggression (2012). 
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warmomadgenlobis elementebi,33 magram saerTaSoriso sisxlis 
samarTlis pasuxismgeblobis subieqts mainc individi warmoadgens.34 
es imas niSnavs, rom saerTaSoriso sisxlis samarTali individualur 
sisxlissamarTlebriv pasuxismgeblobas stricto sensu afuZnebs 
saerTaSoriso samarTalSi.35   

saerTaSoriso samarTlis subieqti istoriulad iyo 
saxelmwifo da samTavroboTaSoriso organizaciebi.36 individebi ar 
arian, pirdapiri gagebiT, saerTaSoriso samarTlis subieqtebi. 
individualur pasuxismgeblobas afuZnebs TviTon samarTlebrivi 
normebi.37 saerTaSoriso samarTali, meore mxriv, aviTarebs 
individualuri pasuxismgeblobis definicias, imis xazgasmiT, rom 
mxolod saxelmwifo ar aris pasuxismgebeli saerTaSoriso 
areulobisaTvis.38 saxelmwifo aris abstraqtuli organizacia, 
romelic imarTeba individebis mier. maT unda hqondeT gaazrebuli 
saerTaSoriso samarTliT gaTvaliswinebuli adamianis uflebaTa 
dacvis valdebuleba. saerTaSoriso sisxlis samarTalma, adamianis 
uflebaTa darRvevisTvis individualuri pasuxismgeblobis 
dafuZnebiT, moaxdina individTa valdebulebebis identifikacia 
saerTaSoriso samarTalSi.39  

saerTaSoriso sisxlis samarTalis mier individualuri 
sisxlissamarTlebrivi pasuxismgeblobis stricto sensu dafuZneba 
saerTaSoriso samarTalSi xels ar uSlis saerTaSoriso samarTals 
damoukideblad imuSaos saxelmwifos pasuxismgeblobaze _ 
saxelmwifos pasuxismgebloba individualuri pasuxismgeblobis 
paralelurad SeiZleba ganixilebodes.40  

am Temis irgvliv, aseve, xazgasasmelia saerTaSoriso sisxlis 
samarTlis damokidebuleba iuridiuli piris pasuxismgeblobasTan. es 

                                                           
33

 ix. Bonafe, State and Individual Responsibility (2009), 23_31; Fletcher, Collective Guilt, 111 YaleLJ 

(2002), 1514_1526. 
34

 Sead. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 7.  
35

 individualuri pasuxismgebloba saerTaSoriso sisxlis samarTlis inglisur 
literaturaSi sxvadasxva cnebiT gamoixateba _ Individual Responsibility an Individual 

Liability, romlebsac erTi mniSvneloba aqvT. yuradsaRebia am ori cnebis mimarT 
burgardtis (Burghardt) individualuri interpretacia. igi Responsibility cnebas iyenebs 
piris qmedebis pasuxismgeblobasTan dakavSirebiT, xolo Liability cnebiT gamoxatavs 
braldebulis qmedebas (Individual Responsibility), romelic iwvevs pasuxismgeblobas 
damdgari SedegisaTvis. ix. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, 

Vogel, Future of ICC (2010), 81, sqolio 2. 
36

 ix. aleqsiZe, saerTaSoriso samarTali (2014), 8; Bassiouni, Introduction to ICL (2013), 59. 
37

 Sead. O'Shea, Criminal Responsibility, krebulSi: Wolfrum (ed.), MPEPIL, Vol. V (2013), 142_143.  
38

 Sead. iqve, 145; aleqsiZe, saerTaSoriso samarTali (2014), 197.   
39

 ix. Simbeye, Immunity (2004), 71_72.  
40

 Sead. aleqsiZe, saerTaSoriso samarTali (2014), 196; ix. aseve: romis statutis 
25(4)-e muxli. 
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ukanaskneli saerTo samarTlis mier iqna SemoRebuli. romanuli 
samarTlis sistema, tradiciulad, ar iTvaliswinebda iuridiuli 
piris sisxlissamarTlebriv pasuxismgeblobas. iuridiuli piris 
pasuxismgebloba axlos dgas individualur sisxlissamarTlebriv 
pasuxismgeblobasTan. es niSnavs imas, rom erTi mimarTulebiT, 
iuridiul pirebs ki ekisrebaT sisxlissamarTlebrivi 
pasuxismgebloba, magaliTad, jarimis saxiT, magram, meore 
mimarTulebiT, aseve, gadawyvetilebis mimRebsac. miuxedavad 
garkveuli mcdelobisa, iuridiuli piris pasuxismgeblobam Tavisi 
adgili ver daimkvidra saerTaSoriso sisxlis samarTalSi.41  

individualuri sisxlissamarTlebrivi pasuxismgeblobis cneba, 
romelic gvxvdeba sisxlis samarTlis saerTaSoriso 
sasamarTloebisa da tribunalebis statutebSi, rasac qvemoT 
detalurad ganvixilavT, erovnuli sisxlis samarTlidan aris 
gadmotanili. mxolod JCE da meTauris pasuxismgeblobis doqtrina 
warmoadgens sisxlissamarTlebrivi pasuxismgeblobis wminda 
saerTaSoriso xasiaTis formas, romelic, aseve, Seiqmna 
saerTaSoriso humanitaruli samarTlis konteqstSi.42  

saerTaSoriso sisxlis samarTalSi individualuri 
pasuxismgeblobis dakisreba xdeba saerTaSoriso danaSaulebis 
CadenisaTvis.  

 

 

 

 

 

 

 

 

 

                                                           
41

 Cveulebisamebr, iuridiuli piris sisxlissamarTlebrivi pasuxismgeblobis 
forma, umeteswilad, organizebul, korufciul da narkotikul danaSaulebTan 
mimarTebiT gamoiyeneba. daw. ix. Bassiouni, Introduction to ICL (2013), 61_66. 
42

 Sead. Werle, Jessberger, Principles of ICL (2014), 200_201, 221. 
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II. saerTaSoriso danaSaulis cneba  

danaSaulis Cadena yovelTvis nebismieri sazogadoebisTvis 
aris damaxasiaTebeli.43 kriminogenuli situaciis gauareseba iwyeba 
maSin, rodesac omsa da danaSauls Soris iSleba zRvari. XX saukune, 
romelic SegviZlia miviCnioT ,,genocidis periodad’’, amis kargi 
magaliTia.44  

saerTaSoriso danaSaulis cnebas saerTaSoriso samarTali 
qmnis individebis sisxlissamarTlebrivi pasuxismgeblobisaTvis, 
damoukideblad, erovnuli sisxlis samarTlis intervenciis gareSe.45 
amasTan, danaSaulis individualuri Seracxva _ individualuri 
sisxlissamarTlebrivi pasuxismgeblobis dafuZneba, sisxlis 
samarTlis intervenciiT xorcieldeba, rogorc zemoT aRvniSneT, 
saerTaSoriso samarTlis nebis gaTvaliswinebiT, vinaidan TviTon igi 
,,ukveTavs” sisxlis samarTals mis mier gansazRvruli qmedebis 
dasjas.  

individualuri pasuxismgeblobis safuZvlebis dadgena 
saerTaSoriso sisxlis samarTalSi SedarebiT rTulia, vidre 
Sidasaxelmwifoebriv samarTlebriv sistemaSi. saxelmwifo xSirad 
moqmedebs, rogorc giganturi danaSaulebrivi organizacia,46 rodesac 
SeuZlebelia erTi kriminaluri aqtis gansxvaveba meorisgan. 
saerTaSoriso danaSaulebis Cadena xasiaTdeba adamianTa didi 
jgufis, saerTo mizniT ganmsWvaluli gaerTianebebis TanamoqmedebiT. 
danaSaulis individualuri Seracxvis process, saerTaSoriso 
danaSaulebis organizebulobis, makrokriminaluri garemos 
(farTomasStabianobis), sistemurobisa da sistematurobis garda, 
arTulebs saerTaSoriso sisxlis samarTliT dadgenili 
danaSaulebis mtkicebulebebis latenturi xasiaTi. konkretuli 
individis Semxeblobis dadgena koleqtiuri xasiaTis danaSaulTan, 
romelic did geografiul regionze vrceldeba da misi moqmedebis 
areali metad didia, aseve, pirdapiri mtkicebulebebis mopoveba,47 
romlebic miuTiTebs mis braleulobas, TiTqmis yvela SemTxvevaSi, 
rTulia. magaliTisaTvis, warmovidginoT holokosti, iugoslaviis 
(srebrenica), ruandis SemTxvevebi, sadac uamravi adamiani gaxda 
ramdenime dReSi ganxorcielebuli Zaladobis msxverpli. adgili 
hqonda masStaburi xasiaTis danaSaulebs, sadac detalurad imis 
dadgena, Tu ra moxda da vin ganaxorciela ukanono qmedeba, Zalze 
rTuli iyo.  

                                                           
43

 Sead. Tonry, Crime and Policy (2009), 4. 
44

 Sead. Waller, Perpetrators, krebulSi: Smeulers (ed.), Collective Violence and ICJ (2010), 19_21.  
45

 Sead. iqve, 8. 
46

 Sead. Schabas, Atrocities (2012), 22_23.  
47

 saerTaSoriso sisxlis samarTlis procesze daw. ix. turava, harmoniuli 
konvergencia, krebulSi: korkelia (red.), adamianis uflebaTa dacva (2014), 73_118.  
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Tu erovnuli sisxlis samarTali individualuri 
pasuxismgeblobis dakisrebisas, rogorc wesi, gamoZiebas iwyebs 
konkretulad danaSaulis amsruleblis mier Cadenil qmedebaze, 
saerTaSoriso sisxlis samarTali, upirvelesad, swavlobs 
politikur, socialur, ekonomikur, kulturul fons, Tu ram 
gamoiwvia danaSaulis Cadena da Semdgom afuZnebs individualur 
pasuxismgeblobas.48 es ufro naTeli gaxdeba, Tu gadavxedavT ICC-is 
mimdinare praqtikas.49  

saerTaSoriso sisxlis samarTlSi, konkretuli qmedebis 
kvalifikaciisas, gasaTvaliswinebelia individis wvlili danaSaulis 
CadenaSi, Sedegis dadgomaSi. arahumanur sisastikeSi danaSaulis 
simZime ar unda Sefasdes mxolod erTi martivi kontribuciiT, 
aramed, sxvadasxva garemoebiT, romelic aRwers ,,situacias”.50 xalxi 
ar aris ,,pasiuri iaraRi”. danaSaulebis Cadena ar aris ,,avtomaturi’’ 
da gardauvali movlena. danaSauls sCadis individi. amsruleblebis 
gamoyofa xdeba imis mixedviT, Tu romels hqonda ufro didi gavlena 
da Zalaufleba danaSaulis Casadenad, vin moqmedebda sxva piris 
meSveobiT da vin iCenda umoqmedobas danaSaulis Cadenisas.51 
individualuri pasuxismgebloba, upirveles yovlisa, daekisreba imas, 
vinc iyo gadawyvetilebis mTavari mimRebi dajgufebis, gaerTianebis, 
organizaciis farglebSi.52 aseT midgomas saerTaSoriso danaSaulis 
gansakuTrebuli Tavisebureba qmnis.  

 

1. saerTaSoriso danaSaulis gansakuTrebuli Tavisebureba                  
(,,savizito baraTi”) 

saerTaSoriso sisxlis samarTalSi, iseve, rogorc nebismier 
erovnulsamarTlebriv sistemaSi, pasuxismgebloba warmoiSoba ara 
mxolod maSin, rodesac piri ,,materialurad” sCadis danaSauls, 
aramed maSinac, rodesac sxva formiT monawileobs danaSaulis 
CadenaSi.53 gansxvavebiT erovnuli samarTlebrivi sistemisagan, sadac 
damnaSave, tradiciuli gagebiT, es aris individi, romelic uSualod 
,,sasxlets gamohkravs xels”, saerTaSoriso sisxlis samarTalSi igi 
gaigivebulia pirTan, romelic danaSauls axorcielebs 

                                                           
48

 Sead. Ambos, ‗Most Responsible‘, krebulSi: Nollkaemper, Wilt (ed.), System Criminality (2009), 128. 
49

 ICC-is individualuri pasuxismgeblobis dafuZnebis praqtikaze ix. naSromis 
IX_XII Tavebi.  
50

 Sead. Ambos, Common Purpose under Article 25(3)(D), krebulSi: Stahn (ed.), ICC (2015), 602.  
51

 Sead. Smeulers, Hola, Culpability of Perpetrators, krebulSi: Smeulers (ed.), Collective Violence and 

ICJ (2010), 177. 
52

 Sead. Ambos, ‗Most Responsible‘, krebulSi: Nollkaemper, Wilt (ed.), System Criminality (2009), 

127_157. 
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 Sead. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 323. 
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danaSaulebrivi gegmis organizebiT, brZanebis gacemiTa da maRal 
doneze saidumlo liderobiT.54 

saerTaSoriso danaSaulebis CadenaSi wamyvani figura aris 
,,amsruleblis ukan mdgomi piri’’, romelsac ufro metad miuZRvis 
brali im pirTan SedarebiT, romelic uSualod axorcielebs 
mkvlelobas, wamebas, gaupatiurebas da sxv.55 ,,saSualo donis’’ 
damnaSave piri aris, e.w. ,,erTguli mebrZoli’’, romelic emorCileba 
umaRlesi Tanamdebobis piris brZanebas da uzrunvelyofs 
danaSaulis sisruleSi moyvanas.56 ,,dabali donis” damnaSave, mravali 
amsruleblisgan Semdgari jgufis dros, aris rigiTi amsrulebeli, 
romelic iziarebs arsebul socialur garemoebas. mas 
individualurad ar aqvs garemoebis Secvlis Zalaufleba.57 ,,yvelaze 
dabali donis” figura saerTaSoriso danaSaulebSi aris kompromisze 
wasuli amsrulebeli, piri, romelsac axlo kavSiri aqvs danaSaulis 
Camden jgufTan da arapirdapir amsrulebelTan. igi sCadis 
marTlsawinaaRmdego qmedebas sakuTari Tavis (ojaxis) dasacavad, 
rodesac adgili aqvs muqarasa da iZulebas.58   

saerTaSoriso danaSaulebSi braldebulebi, praqtikulad, 
yvela SemTxvevaSi, moqmedeben erTad, erTiani gegmiTa da ganzraxviT, 
amoZravebT saerTo mizani, organizaciuli formiT iyeneben Zalismier 

                                                           
54

 Sead. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 353. 
55

 Sead. Weigend, Problems of Attribution, 12 JICJ (2014), 254. 
56

 Sead. Smeulers, Hola, Culpability of Perpetrators, krebulSi: Smeulers (ed.), Collective Violence and 

ICJ (2010), 183_184. 
57

 Sead. iqve, 185_187.  
58

 Sead. iqve, 188. rogorc saerTaSoriso [romis statutis 31(1)(d)-e muxli], ise 
erovnul sisxlis samarTalSi [saqarTvelos sisxlis samarTlis kodeqsis 36-e da 
38-e muxlebi] iZulebiTi ukiduresi aucilebloba warmoadgens pasuxismgeblobis 
gamomricxvel garemoebas. am Temaze yuradsaRebia ICTY-is mier ganxiluli Prosecutor 

v. Erdemovic-is saqme, romelSic braldebuls, rogorc bosnieli serbebis armiis 
jariskacs, bralad edeboda adamianurobis winaaRmdeg mimarTuli danaSaulis 
Cadena, kerZod, 70-mde SeuiaraRebeli bosnieli musulmanis mkvleloba. danaSauli 
gamowveuli iyo muqariT – Tu igi uars ityoda danaSaulis Cadenaze, mas 
gauswordebodnen. ICTY-m aRniSnuli muqara ar miiCnia pasuxismgeblobis 
gamomricxvel garemoebad, imis gamo, rom aseTs ar icnobda sasamarTlos wesdeba 
da arc sasamarTlo praqtikiT iyo mxardaWerili. Tumca, es ar iyo palatis 
erTsulovani mosazreba. gansxvavebuli azri ekuTvnoda mosamarTleebs _ kazesesa 
(Cassese) da stivenss (Stephen), romlebic amtkicebdnen, rom mkvlelobis SemTxvevaSi 
iZulebiTi ukiduresi aucileblobis kategoriuli gamoricxva dauSvebeli iyo. ix. 
ICTY, Prosecutor v. Erdemovic, TC Judgment, 29.11.1996; ICTY, Prosecutor v. Erdemovic, AC Judgment, 

7.10.1997; ICTY, Prosecutor v. Erdemovic, TC Judgment, 5.3.1998; ix. aseve: Kreß, Erdemovic, 

krebulSi: Cassese (ed.), Oxford Companion (2009), 660_663. aRniSnuli problema gaiziara 
ICC-m. romis statutis 31-e, 32-e da 33-e muxlebSi detalurad aris gansazRvruli 
pasuxismgeblobis gamomricxveli garemoebebi, romlebic gadaxedvas ar 
eqvemdebareba. statutSi, aseve, adgili aqvs daTmobili pasuxismgeblobis 
gamomricxvel zestatutur garemoebebsac, romlebic interpretaciisaTvis aris 
Seqmnili. daw. ix. Rowe, Duress, 1 YIHL (1998) 210_228. 
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meTodebs msxverplis winaaRmdeg. umetesoba pirebisa, romlebic ICC-

is mier sisxlissamarTlebriv pasuxismgeblobaSi arian micemuli, ar 
arian danaSaulis aqtiuri amsruleblebi (danaSaulSi fizikuri 
monawileobis gagebiT) da umetes samarTlebriv sistemaSi isini, 
SesaZlebelia, pasuxismgebeli iyvnen, rogorc danaSaulis 
Tanamonawileni.59  

saerTaSoriso sisxlis samarTliT kriminalizebuli qmedeba 
,,potenciurad” danaSauls warmoadgens erovnuli sisxlis 
samarTliTac.60 Sesabamisad, romis statutisa da precedentuli 
samarTliT dadgenil danaSaulSi monawileobisTvis 
gaTvaliswinebuli farTo individualuri pasuxismgeblobis formebi, 
SesaZlebelia, gamoyenebuli iqnes erovnul sisxlis samarTlSic,61 
Tu amas moiTxovs marTlmsajulebis interesebi.  

saerTaSoriso sisxlis samarTlis danaSaulebi, rogoric aris 
genocidi, adamianurobis winaaRmdeg mimarTuli danaSauli, omis 
danaSauli, agresia, terorizmi, adamianiT vaWroba, narkotikuli 
danaSaulebi da sxva, Tavisi specifikurobiT gamoirCevian. maTi 
Cadena, praqtikulad, individualurad SeuZlebelia da, umeteswilad, 
adamianTa dajgufebis mier konsolidirebuli ZalisxmeviT 
xorcieldeba. aRniSnuli danaSaulebidan saerTaSoriso 
tribunalebisa da ICC-is iurisdiqcia mxolod oTx danaSaulze (e.w. 
core crimes): genocidze, adamianurobis winaaRmdeg mimarTul 
danaSaulze, omis danaSaulsa da agresiaze xorcieldeba. es aris 
danaSaulTa is wre, romelic did dartymas ayenebs saerTaSoriso 
Tanamegobrobas, msoflios mSvidobas, uSiSroebas, keTildReobas da, 
umeteswilad, asocirdeba ,,eTnikuri wmendis” saxelwodebasTan.  

 

2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvis” 

saerTaSoriso sisxlis samarTalSi saerTaSoriso 
Tanamegobrobis politikis zegavleniT gamoiyeneba termini _ 
,,individualuri pasuxismgebloba eTnikuri wmendisaTvis” (individual 

responsibility for ethnic cleansing), romelic abstraqtuli cnebaa.  

termini ,,eTnikuri wmenda”, dRevandeli mniSvnelobiT, pirvelad 
XX saukuneSi, kerZod, II msoflio omis dros gamoiyenes. faSisturi 
qveynebis aliansma (Axis Power), rodesac moaxdina iugoslaviis 
okupacia da daanawevra qveyana germaniisa da italiis gavlenis 

                                                           
59

 Sead. Schabas, RS Commentary (2010), 422. 
60

 Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC (2010), 
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sferoebad, xorvatia62 nacisturi germaniis gavlenis qveS moaqcia. am 
periodSi xorvatiul-nacisturi moZraobis, ustaSas (Ustasha), 
iniciativiT, ante paveliCis (Ante Pavelic) liderobiT, daiwyo 
xorvatiis teritoriaze mcxovrebi slavi-serbebis ,,eTnikuri wmenda”, 
ramac masStaburi xasiaTi miiRo. swored dasavleT bosniis 
imdroindelma mmarTvelma, viqtor gutiSma (Victor Gutisch) gamoiyena 
pirvelad II msoflio omis dros termini _ ,,eTnikuri wmenda’’, 
ustaSas mier daaxloebiT 1 500 000 serbis ,,eTnikuri wmendis” 
aRsaniSnavad, saidanac 500 000-mde piri iqna mokluli.63  

termini _ ,,eTnikuri wmenda’’ gulisxmobs konkretul 
teritoriaze mcxovrebi eTnikuri jgufis devnas sxvadasxvagvari 
politikis gatarebiT, erTferovani eTnikuri geofrafiuli sivrcis 
Seqmnis mizniT.64 igi xSirad gamoiyeneboda saerTaSoriso mediis mier 
90-ian wlebSi yofili iugoslaviis teritoriaze Cadenil 
danaSaulTa aRsawerad, ris Semdeg, ukve damkvidrda gaeros 
leqsikonSic.65  

,,eTnikuri wmendis” konteqsti ar Semoifargleba mxolod erTi, 
an ori danaSauliT. igi arc iuridiul termins warmoadgens da arc 
wminda damoukidebel danaSauls.66 Tavdapirvelad termini, 
umeteswilad, gamoiyeneboda genocidis danaSaulTan kavSirSi, 
genocidis bunebidan gamomdinare,67 xolo SemdegSi sxva 
danaSaulebTan mimarTebaSic.68 Sesabamisad, individualur 
pasuxismgeblobas ,,eTnikuri wmendisaTvis” sisxlis samarTlSi ar 
gaaCnia zusti interpretacia.69 

zemoaRniSnulis gaTvaliswinebiT, mxolod ,,eTnikuri wmendis” 
arseboba ar niSnavs danaSaulis, kerZod, genocidis danaSaulis 
Cadenas, Tu ar ikveTeba konkretuli danaSaulisaTvis 
damaxasiaTebeli sxva individualuri garemoeba.70  

individualuri pasuxismgeblobis principis gamoyenebas 
saerTaSoriso danaSaulebis mimarT didi xnis istoria aqvs, rac 
ganxilulia Semdgom TavSi.   
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 dReis mdgomareobiT xorvatia da bosnia-hercogovina. 
63

 ix. Scharf, Balkan Justice (1997), 23_24. 
64

 ix. Geiss, Ethnic Cleansing, krebulSi: Wolfrum (ed.), MPEPIL, Vol. III (2013), 681.  
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 ix. iqve.  
66

 Sead. Werle, Jessberger, Principles of ICL (2014), 308_309. 
67

 ,,eTnikuri wmendis” Sinaarsi axlo kavSirSia genocidis danaSaulis 
pasuxismgeblobis damafuZnebel garemoebebTan.  
68

 ix. Geiss, Ethnic Cleansing, krebulSi: Wolfrum (ed.), MPEPIL, Vol. III (2013), 682, 689_691. 
69

 daw. ix. Scharf, Balkan Justice (1997), 21_36. 
70

 Sead. Werle, Jessberger, Principles of ICL (2014), 308_309. 
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III. individualuri sisxlissamarTlebrivi 
pasuxismgeblobis ganviTareba _ ,,istoriidan samarTlamde” 

individualuri pasuxismgeblobis doqtrinisa da normebis 
Camoyalibeba saukuneebis ganmavlobaSi mimdinareobda. mecnierebi 
saerTaSoriso sisxlis samarTlis uZvelesi wyaros dadgenas 
msoflio istoriis sxvadasxva monakveTze cdilobdnen, saerTaSoriso 
danaSaulebis devnis istoriuli faqtebis moZiebiTa da 
samarTlebrivi paralelebis gavlebiT. am mxriv, aRsaniSnavia did 
britaneTSi moRvawe germaneli iuristis, georg Svarcenbergeris 
(Georg Schwarzenberger) pirovneba, romelsac didi wvlili miuZRvis 
saerTaSoriso sisxlis samarTlis ganviTarebaSi. istoriis analizis 
gareSe SeuZlebelia status quo-s Sefaseba.71 saerTaSoriso sisxlis 
samarTalma haagamde didi gza ganvlo.  

 

1. saerTaSoriso sisxlis samarTlis safuZvlebi 

saerTaSoriso sisxlis samarTlis, Sesabamisad, individualuri 
pasuxismgeblobis,72 ganviTareba dakavSirebulia omis samarTlis 
istoriasTan. jer kidev Zveli berZeni filosofosi qsenofonti 
(Xenophon) Zv. w. V saukuneSi werda spartaneli meTauris mier aTeneli 
patimrebis gasamarTlebis faqtze saberZneTis omis samarTlis 
sxvadasxva darRvevis gamo. bizantiis imperatori mavrikiosi (Maurice) 
VI saukuneSi aqveynebda omis wesebs, romlebic Seicavda akrZalvebsa 
da sasjelebs dadgenili wesebis darRvevisaTvis.73  

individualuri pasuxismgeblobis safuZvlebi SeiniSneba 
inglisis mefe riCard II-is (Richard II) mier 1386 wels gamocemul 
brZanebulebaSic, romelic mtrebisa da sikvdilmisjili pirebis 
mopyrobis wesebs adgenda. kerZod, igi gansazRvravda qalebis wamebis 
farglebs, akrZaluli iyo saxlebis dawva, eklesiebis wabilwva da 
sxv. msgavsi moTxovnebi iyo Cadebuli ungreTis kanonTa krebulSi 
1526 wels, imperator maqsimilian II-is (Maximilian II) mier 1570 wels 
gamoqveynebul wesebSi da mefe gustav II adolfhusis (Gustavus II 

Adolphus) mier 1621 wels miRebul aqtebSi. mis mier gamocemuli 
samxedro dekretis me-100 muxlSi ewera, rom tirania ar unda 
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 Sead. Cryer, Prosecuting (2005), 17_18. 
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 saerTaSoriso sisxlis samarTlis regulirebis umTavres sferos individualuri 
pasuxismgebloba warmoadgens, rasac mowmobs zemoT ganxiluli individualuri 
pasuxismgeblobisa da saerTaSoriso danaSaulis cneba. ix. naSromis I da II Tavebi.   
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ganxorcielebuliyo sasuliero da xandazmuli kacebis, qalebis da, 
aseve, bavSvebis mimarT.74  

omis warmoebis, pirvel etapze dauwereli da SemdegSi 
dawerili, ,,kanonebis” darRvevisaTvis individualuri 
pasuxismgeblobis dafuZneba ufro da ufro internacionalizebuli 
elementebis gamoyenebiT xdeboda. 

 

2. sisxlis samarTlis saerTaSoriso xasiaTis pirveli droebiTi 
sasamarTlo 

individualuri pasuxismgeblobis istoriis safuZvlebis 
dadgenisas, yuradsaRebia 1474 wels gamarTuli piter fon hagenbaxis 
(Peter von Hagenbach) procesi, romelic 28 mosamarTlisagan Semdgarma 
ad hoc tribunalma gaasamarTla.75  

hagenbaxi burgundiis (Burgundy) qalaq braizaxis (Breisach) 
mmarTveli iyo, zeda rainze,76 romlis moRvaweoba sisastikis, 
terorisa da tiraniis reJimiT iyo cnobili. mkvleloba, wameba, 
gadasaxadebis ukanono daweseba da kerZo sakuTrebis ukanono 
CamorTmeva ,,Cveulebriv qmedebas warmoadgenda”, rac mezobeli 
teritoriis mosaxleobazec vrceldeboda. mas Semdeg, rac didma 
koaliciam, avstriisa da safrangeTis monawileobiT, bolo mouRo 
burgundiis hercogis Zalauflebas, avstriis erchercogma daatyveva 
hagenbaxi da gasca misi gasamarTlebis brZaneba.77 

hagenbaxs brali edeboda mkvlelobaSi, gaupatiurebasa da sxva 
danaSaulSi.78 man, rogorc sasamarTlo procesze aRiniSna, fexqveS 
gaTela adamianisa da RvTis kanonebi. hagenbaxi ar scnobda 
sasamarTlos iurisdiqcias da umaRles msajulad miiCnevda mxolod 
burgundiis hercogs.79  
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 ix. Greppi, Individual Criminal Responsibility, 835 IRRC (1999), <https://www.icrc.org/eng/resources/ 

documents/misc/57jq2x.htm>, [9.2.2016], romelic mokle istoriuli eqskursis dros 
uTiTebs georg Svarcenbergeris naSroms _ Schwarzenberger, International Law, Vol. II (1968), 
15.  
75

 ix. Gordon, Hagenbach, krebulSi: Heller, Simpson (ed.), Hidden Histories (2013), 13_18. daw. ix. 
Schwarzenberger, Forerunner of Nuremberg (1946). 
76

 am Tanamdebobaze igi daniSna burgundiis hercogma, Carlz mamacma (Charles the Bold), 

mtrebisTvis ,,mrisxane Carlzis’’ saxeliT cnobilma. 
77

 ix. Cryer, Prosecuting (2005), 17_18; ix. aseve: Greppi, Individual Criminal Responsibility, 835 IRRC 

(1999), <https://www.icrc.org/eng/resources/ documents/misc/57jq2x.htm>, [9.2.2016]. 
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 maT Soris, ojaxis erTaderTi marCenali aragermaneli daqiravebulebis mokvlis 
brZanebis gacemaSi, romelTa kmayofazec iyvnen qalebi da bavSvebi. 
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 ix. Greppi, Individual Criminal Responsibility, 835 IRRC (1999), <https://www.icrc.org/eng/ 

resources/documents/misc/57jq2x.htm>, [9.2.2016]; ix. aseve: Cryer, Prosecuting (2005), 17_21. 
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tribunalma hagenbaxi cno damnaSaved im danaSaulebisaTvis, 
romelTa prevenciac mis valdebulebas warmoadgenda. pirdapir ar 
iyo cnobili, jariskacebi absoluturad iyvnen Tu ara valdebuli 
damorCilebodnen TavianT meTaurs, Tumca, mas SeeZlo represiuli 
garemos aRkveTa Tavisi Zalauflebis gamoyenebiT. igi gulgrilad 
uyurebda kriminogenul garemos. hagenbaxs raindis tituli CamoerTva 
da sikvdiliT daisaja marSlis brZanebiT: ,,neba darTeT 
marTlmsajulebas, aRsruldes”.

80 

saerTaSoriso sisxlis samarTlisTvis samarTlis istoriis 
aRniSnuli monakveTi ramdenime garemoebis gamo iyo saintereso. 
kerZod: 

_ hagenbaxis procesi aRiarebulia omis danaSaulebis 
saerTaSoriso xasiaTis pirvel procesad; 
_ mosamarTleebi warmoadgendnen sxvadasxva mokavSire 
damoukidebel qalaqsa da regions, romlebic ukve ar iyo 
saRvTo romis imperiis nawili;  
_ dabolos, hagenbaxi individualurad gasamarTlda 
adamianurobis winaaRmdeg mimarTuli danaSaulis msgavsi 
danaSaulisaTvis _ misi braldebebi moicavda omis 
danaSaulsac.81  

 

3. saerTaSoriso sisxlis samarTlis prologi 

omis danaSaulebSi individebis qmedebis inkriminirebas 
garkveuli periodi dasWirda. omis samarTlis pirveli srulyofili 
kodifikacia saerTaSoriso xelSekrulebis farglebSi haagis 1899 da 
1907 wlebis konvenciebSi moxda. erTi mxriv, igi moicavda omis 
wesebisa da Cveulebebis darRvevisaTvis individualuri 
pasuxismgeblobis niSnebs, Tumca, meore mxriv, gansazRvravda 
valdebulebebs saxelmwifoebisaTvis. Sesabamisad, konkretuli 
individebis pasuxismgebloba, pirdapiri wesiT, ar iyo 
gaTvaliswinebuli.82 

sisxlis samarTlis saerTaSoriso sasamarTlos Seqmnaze ,,Ria 
saubari” XIX saukunis bolodan iwyeba. sisxlis samarTlis 
saerTaSoriso sasamarTlos Seqmnis idea pirvelad wiTeli jvris 
saerTaSoriso komitetis prezidentma, gustav moinierma (Gustave 

Moynier) daayena, safrangeT-germaniis omis dros (1870-1871), Jenevis 1864 
wlis 22 agvistos konvenciis damrRvevi pirebis (orive mxaris) 
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gasamarTlebis mizniT.83 im etapze amis ganxorcieleba ver moxerxda. 
miuxedavad amisa, istoriis es monakveTi saerTaSoriso sisxlis 
samarTlisTvis arsebiTi mniSvnelobisaa, imis xazgasmiT, rom 
sasamarTlos Seqmnis iniciatori iyo arasamTavrobo organizacia.84 

sisxlis samarTlis saerTaSoriso marTlmsajulebis evolucia 
XX saukunidan iwyeba. am mxriv, haagis konvenciebis Semdeg, 
mniSvnelovania versalis xelSekruleba da laifcigis procesi, 
romlebsac saerTaSoriso sisxlis samarTlis prologad 
moixsenieben,85 rogorc niurnbergisa da tokios procesis winare 
etaps.  

 
3.1. versalis xelSekruleba 

I msoflio omis dasrulebis Semdeg, 1919 wlis 28 ivliss 
miRebuli versalis xelSekruleba ramdenime mxriv aris 
mniSvnelovani individualuri pasuxismgeblobis Temaze. kerZod, misi 
VII Tavi,86 romelic exeboda I msoflio omis periodSi omis 
samarTlis darRvevisaTvis individualuri pasuxismgeblobis sakiTxs.  

erTi mxriv, versalis xelSekruleba, specialuri ad hoc 
tribunalis SeqmniT, iTvaliswinebda konkretuli piris, germaniis 
imperatoris, vilhelm II-is (Wilhelm II) dasjas ,,saerTaSoriso moralis 
winaaRmdeg mimarTuli uzenaesi danaSaulebisaTvis”. tribunali unda 
dakompleqtebuliyo aSS-is, didi britaneTis, safrangeTis, italiisa 
da iaponiis mosamarTleebisagan da exelmZRvanela ,,saerTaSoriso 
politikis umaRlesi motiviT”.87 es, udavod, mis politikur xasiaTze 
metyvelebda.88  

meore mxriv, versalis xelSekruleba mokavSire Zalebis 
warmomadgenlebs, germaniis an maT teritoriaze, aZlevda specialuri 
samxedro tribunalebis Seqmnis uflebas, romlebic gaasamarTlebda 
omis kanonebisa da Cveulebebis darRvevaSi braldebul germanelebs.89 

sabolood, vilhelm II-s, romelic holandiaSi gaiqca, mieniWa 
politikuri devnilis statusi da mokavSire Zalebs uari eTqvaT mis 
eqstradiciaze. rac Seexeba sxva pirebs, maTi gasamarTlebis 
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valdebuleba germaniis mTavrobam sakuTar Tavze aiRo. es procesi 
kraxiT damTavrda. Sesabamisad, sisxlis samarTlis saerTaSoriso 
xasiaTis tribunalis Seqmna ver moxerxda.  

uaryofiTi Sedegis miuxedavad, versalis xelSekrulebam, 
SeiZleba iTqvas, bolo mouRo evropaSi omis danaSaulebisaTvis 
dausjelobis grZelvadian praqtikas.90 

 
3.2. laifcigis procesi 

saerTaSoriso sisxlis samarTlis istoriaSi individualuri 
pasuxismgeblobis dafuZnebis Semdegi imedgacrueba laifcigis 
procesi iyo, romelsac moixsenieben, rogorc ,,marTlmsajulebis 
komedias, skandalsa da parodias”.91  

germaniis parlamentma (Reichstag), 1919 wlis 18 dekembers, miiRo 
kanoni, romlis mixedviTac, germaniis uzenaes sasamarTlos 
(Reichsgericht) I msoflio omSi germanelebis mier Cadenili 
danaSaulebis gansjis ufleba mieniWa. 1921 wlidan moyolebuli, 
mokavSire saxelmwifoebis mier miwodebuli 896 gasasamarTlebeli 
pirisgan Semdgari siidan, prokuraturis SuamdgomlobiT, 837-ze meti 
sasamarTlo procesi iqna wamowyebuli sasamarTloSi. laifcigis 
procesis ,,parodia” mdgomareobda imaSi, rom, aRniSnuli 
raodenobidan, sasamarTlom mxolod 13 saqme ganixila, gamoitana 9 
ganaCeni, 6 braldebuli gaaTavisufla da mxolod 6-s dasdo msjavri. 
ganaCenebi aRsrulda nawilobriv, an saerTod iqna ignorirebuli. 
amis Semdeg, mokavSire Zalebis mxridan iyo ramdenime mcdeloba maT 
teritoriaze germanelTa gasamarTlebisa, Tumca, germaniis uarma 
eqstradiciaze formaluri saxe SesZina am process.92  

Sesabamisad, I msoflio omSi Cadenili danaSaulebisTvis 
efeqtiani individualuri sisxlissamarTlebrivi gasamarTleba ver 
moxerxda. SemdegSi amisTvis ukve aravis ecala germaniasa da 
msoflioSi ganviTarebuli movlenebis _ II msoflio omis gamo. 

 

4. niurnbergis procesi 

II msoflio omis dasrulebis Semdeg mokavSire Zalebis mTavar 
amocanas warmoadgenda im cocxali damnaSaveebis dasja, romlebsac 
didi wvlili miuZRodaT aTasobiT adamianis mkvlelobaSi. 
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 ix. iqve; ix. aseve: Kreß, Versailles-Nuremberg-The Hague, IL 40 (2006), 16_20. 

ავტორის სტილი დაცულია



  

34 
 

saerTaSoriso danaSaulebi ar unda yofiliyo dausjeli. unda 
Seqmniliyo iseTi precedenti, romelic kacobriobis winaaRmdeg 
mimarTuli danaSaulebis prevenciis kargi saSualeba iqneboda. es 
piroba, romelic dRes mkafiod aris mocemuli sisxlis samarTlis 
saerTaSoriso sasamarTlos wesdebis preambulaSi, im periodSi 
garkveul sirTuleebTan iyo dakavSirebuli.  

kvlevam gviCvena, rom, miuxedavad II msoflio omamde garkveuli 
niSnebis arsebobisa,93 saerTaSoriso sisxlis samarTlis ,,dabadebis 
mowmobad”,94 niurnbergis saerTaSoriso samxedro tribunalis 
wesdeba unda miviCnioT. es wesdeba II msoflio omSi oTxi 
gamarjvebuli Zalis mier 1945 wlis 8 agvistos londonis 
SeTanxmebiT iqna miRebuli.95 masSi Camoyalibebulma principebma aseve 
fexi moikida Soreul aRmosavleTSi, tokios tribunalSi da 
dResdReobiT aRiarebulia, rogorc CveulebiTi samarTali, romelic 
saerTaSoriso materialuri sisxlis samarTlis birTvs warmoadgens.  

 
4.1. 1943 wlis moskovis deklaracia 

omis damnaSaveebis dasjis gadawyvetileba jer kidev moskovis 
konferenciaze iqna miRebuli. 1943 wlis 30 oqtombris deklaraciiT, 
gaerTianebuli samefos, aSS-isa da sabWoTa kavSiris mTavrobebi 
SeTanxmdnen masStaburi danaSaulebis CadenaSi pasuxismgebeli 
nacisturi partiis wevrebi, individualuri wesiT (erovnuli 
samarTliT) gasasamarTleblad gadaecaT im qveynebisaTvis96, 
romlebmac es odiozuri danaSaulebi iwvnies. aseve, ganisazRvra, rom 
im mTavari damnaSaveebis gasamarTleba, romelTa danaSaulebs ,,ar 
hqonda konkretuli sazRvrebi’’, moxdeboda mokavSire Zalebis 
mTavrobebis mier miRebuli gadawyvetilebis safuZvelze.97  

saerTo konsensusis miuxedavad, kiTxva iyo erTi _ Tu rogor 
unda momxdariyo am ideis sisruleSi moyvana. ramdenime winadadeba 
ganixileboda. yvela SiSobda laifcigis procesis marcxis 
ganmeorebas. didi britaneTis liderebi, maT Soris, premier-ministri 
uinston CerCili (Winston Churchill), winaaRmdegi iyo omis danaSaulebis 
saerTaSoriso sasamarTlo procesis gamarTvis, rom ar 
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 ix. Bassiouni, ICC, krebulSi: Bassiouni, ICL, Vol. III (2008), 117_132; ix. aseve: Kreß, Versailles-
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 Sead. Werle, Jessberger, Principles of ICL (2014), 5.  
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 ix. London Agreement (8.8.1945), <http://www.icls.de/dokumente/imt_london_agreement.pdf>, 
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 ix. The Charter and Judgment of the Nürnberg Tribunal, History and Analysis, danarTi 1, 87_88, 
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ganmeorebuliyo I msoflio omis Semdgomi fiasko.98 didi britaneTis 
azriT, 50-dan 100-mde yvelaze mniSvnelovani damnaSavis sikvdiliT 
dasja unda momxdariyo pirdapiri wesiT. am ideas iziarebda sabWoTa 
kavSiric, Tumca, ,,formaluri’’ sasamarTlo procesebis fonze. aseve, 
saubari iyo maRali samxedro rangis meTaurebis Soreul kunZulze 
gancalkevebaze an maT Sida patimrobaze.99  

aSS ganixilavda germaniis teritoriis farTo zonebad 
danawevrebas safrangeTis, poloneTisa da daniis sasargeblod,100 
Tumca, sabolood, aSS-is winadadebiT, gadawyda specialuri 
tribunalis Seqmna.101 1944 wlis 9 seqtembers, mdivanma omis sakiTxebSi 
_ henri stimpsonma (Henry Stimson), mimarTa aSS-is prezidents, 
franklin ruzvelts (Franklin Roosevelt), nacisti germanelebis 
dasasjelad saerTaSoriso tribunalis Sesaqmnelad.102 

 
4.2. 1945 wlis londonis SeTanxmeba 

1945 wlis 8 agvistos londonis SeTanxmebiT, II msoflio omSi 
gamarjvebulma oTxma saxelmwifom, niurnbergis saerTaSoriso 
samxedro tribunali (IMT) daafuZna. SeTanxmeba xazs usvamda 
moskovis deklaraciis gadawyvetilebas _ dawyebuliyo 
individualuri sisxlissamarTlebrivi devna im danaSaulebze, 
romlebsac ,,ar hqonda konkretuli sazRvari’’, Cadenili iyo 
individualurad Tu danaSaulebriv organizaciebSi (membership in a 

criminal organization) an jgufebSi monawileobiT (pirveli muxli)103.104 
amave xelSekrulebiT damtkicda tribunalis wesdeba. 

 
4.3. individualuri pasuxismgeblobis cneba niurnbergis tribunalis 

wesdebaSi 

niurnbergis tribunali swored individualuri 
pasuxismgeblobis dasafuZneblad Seiqmna, rac pirdapir weria 
wesdebis me-6 da me-10 muxlebSi da Semdgom, gaeros mier aRiarebul 
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(Iona Nikitchenko), aron trainini (Aron Trainin) (sabWoTa kavSiri). ix. London Agreement 

(8.8.1945), <http://www.icls.de/dokumente /imt_london_agreement.pdf>, [9.2.2016]; ix. aseve: Darcy, 

Collective Responsibility and Accountability (2007), 257, 266_273. 
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niurnbergis principebSi. winaaRmdeg SemTxvevaSi, damnaSaveTa dasja 
,,pirdapiri”, ,,kargad aprobirebuli” wesiT, ,,politikuri 
marTlmsajulebis” gatarebiT moxdeboda.  

tribunalma uaryo saerTaSoriso samarTalSi ,,kargad 
damkvidrebuli praqtika”, romlis mixedviTac, mTeli aqcenti 
suverenuli saxelmwifoebis qmedebaze iyo gadatanili. niurnbergamde 
arsebuli gabatonebuli doqtriniT, danaSaulebrivi qmedebis 
amsrulebeli ar iyo individualurad pasuxismgebeli, aramed 
saxelmwifos suverenitetis doqtriniT iyo daculi. tribunalma 
mkafiod gamoyo individualuri pasuxismgeblobis politika da 
aRniSna: 

,,individebi SeiZleba dasjili iyvnen saerTaSoriso 
samarTlis darRvevisTvis. saerTaSoriso samarTlis 
winaaRmdeg mimarTul danaSaulebs sCadian adamianebi da ara 
abstraqtuli gaerTianebebi, da mxolod individebis 
dasjiT, romlebic sCadian aseT danaSaulebs, SeiZleba 
saerTaSoriso samarTlis normebis aRsruleba.’’105 

niurnbergis tribunalis individualuri pasuxismgeblobis 
politika naklebad iyo SezRuduli konkretuli dogmaturi 
daTqmebiT. amis mizezi, upirveles yovlisa, iyo individualuri 
pasuxismgeblobis dafuZnebis procesSi gansxvavebuli samarTlebrivi 
tradiciebis mqone iuristebis monawileoba. saerTo konsensusi _ 
omis damnaSaveebis sisxlissamarTlebrivi devna, miRweuli iyo 
konkretuli samarTlebrivi daTqmebis gareSe, risi formulirebac, 
ra Tqma unda, isedac ,,miuRwevel process”, ufro daakompleqsebda.  

niurnbergis tribunalis wesdeba orientirebuli iyo ufro 
Sedegze _ maRali Tanamdebobis pirebis sisxlissamarTlebriv 
devnaze. Tu ra formiT moxdeboda es, mokavSire Zalebma procesis 
uSualo monawileebs gadaabares. igi gansazRvravda 
pasuxismgeblobisaTvis saWiro aucilebel kriteriumebs. 

niurnbergis tribunalis wesdebis me-6 muxli ar iyo 
orientirebuli danaSaulSi106 monawileobis formebis konkretizacia-
kategorizaciisken:  

                                                           
105

 ix. Trial before the IMT (1945-1946), Vol. XXII (1948), 465_466, <https://www.loc.gov/rr/frd/Military_ 

Law/pdf/NT_Vol-XXII.pdf>, [9.2.2019]. 
106

 individualuri pasuxismgeblobis ratione materia iurisdiqcia mxolod mSvidobis 
winaaRmdeg mimarTuli danaSauliT, omis danaSauliTa da adamianurobis winaaRmdeg 
mimarTuli danaSauliT (romelic moicavda genocidis danaSaulsac) 
Semoifargleboda, miuxedavad imisa, aRniSnuli isjeboda Tu ara erovnuli 
kanonmdeblobiT. 
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,,tribunali ... aris uflebamosili gaasamarTlos da 
dasajos individebi, romlebic moqmedebdnen ... 
individualurad, Tu organizaciebSi wevrobis 
meSveobiT...“107  

tribunali ar mijnavda amsrulebels Tanamonawilisagan. igi 
aRiarebda erTiani amsruleblobis princips (unitarial concept of 

perpetration; Einheitstäterschaft).108 savaldebulo iyo kauzaluri 
kontribucia danaSaulebriv SedegTan, romlisTvisac gamoiyeneboda 
ekvivalenturobis Teoriis (conditio sine qua non) martivi formula.109 
tribunali, amsrulebloba-Tanamonawileobis nacvlad, iyenebda 
danaSaulebriv organizaciaSi monawileobisa (participating in a criminal 

organization) da saerTo miznis ganxorcielebis (pursuing a common criminal 

design) cnebebs.110  

Tu danaSaulSi monawileobis xarisxi iyo arsebiTi, iqneboda 
meTauri, wamqezebeli, brZanebis gamcemi Tu sxva, es gavlenas 
moaxdenda sasjelis zomaze:   

,,meTaurebi, organizatorebi, wamqezeblebi da 
Tanamonawileebi, romlebic monawileobdnen zemoxsenebuli 
danaSaulebis saerTo gegmis SemuSavebasa da aRsrulebaSi, 
an SeTqmulebaSi111, arian pasuxismgebeli yvela 
qmedebisaTvis, romelic nebismierma pirma ganaxorciela 
aseTi gegmis aRsrulebisas”.112 

miuxedavad imisa, rom niurnbergSi monawileTa formebis 
konkretizacias ar hqonda principuli mniSvneloba, yuradReba iyo 
gamaxvilebuli saerTo gegmis SemuSavebasa da aRsrulebaze. 
tribunali, erTi mxriv, xazs usvamda saxelmwifo aparatisa da 
,,diqtatoris” rols, mis Zalauflebas masStaburi danaSaulebis 
CadenaSi, magram, meore mxriv, uaryofda arguments, TiTqos es 
garemoeba warmoadgenda individualuri pasuxismgeblobis 
damafuZnebel garemoebas mxolod diqtatorisTvis, rodesac 
danaSaulebs sCadiodnen saerTo gegmis farglebSi dajgufebebis 

                                                           
107

 niurnbergis tribunalis wesdeba xelmisawvdomia bmulze: <http://avalon.law.yale.edu/ 

imt/imtconst.asp>, [9.1.2016]. 
108

 ix. Ambos, Treatise on ICL, Vol. I (2013), 105_106.  
109

 ix. Ambos, From Nuremberg to The Hague, krebulSi: McDonald, Swaak-Goldman, ICL (2000), 8, 
17_21. 
110

 ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 502. 
111

 danaSaulis SeTqmulebasTan dakavSirebiT ix. naSromis am Tavis $7 da XIII Tavis 
$2.2.2. 
112

 ix. niurnbergis tribunalis wesdebis me-6 muxli. 27-e muxlis mixedviT, 
tribunals hqonda sikvdiliT dasjis uflebac. wesdeba xelmisawvdomia bmulze: 
The Charter and Judgment of the Nürnberg Tribunal, History and Analysis, danarTi 2, 91_99, 
<http://legal.un.org/docs/?path=../ ilc/documentation/english/ a_cn4_5. pdf&lang=>, [9.2.2016]. 
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monawileobiT. danaSaulebrivi gegmis amsrulebeli ver 
gaTavisufldeboda pasuxismgeblobisagan, imis mtkicebiT, rom igi 
moqmedebda gegmis avtoris direqtivebiT. hitleri (Hitler), ra Tqma 
unda, ver awarmoebda agresiul oms individualurad. mas exmareboda 
saxelmwifo aparati, samxedro meTaurebi, diplomatebi da 
biznesmenebi. maT icodnen (knowledge) hitleris gegmebis Sesaxeb, 
TanamSromlobdnen masTan, riTac hitleris mTavari gegmis 
monawileni gaxdnen. mxolod is garemoeba, rom amsrulebels iyenebda 
diqtatori, pasuxismgeblobis gamomricxveli garemoeba ver 
iqneboda.113 

pirdapiri (amsrulebloba, magaliTad, piri, romelic ,,sasxlets 
gamohkravs TiTs”) da arapirdapiri (Tanamonawileoba, magaliTad, 
piri, romelic iyoliebs sxvas danaSaulis Casadenad) monawileoba 
gaTanabrebuli iyo erTmaneTTan. yvela iyo danaSaulis amsrulebeli-
Tanamonawile. funqciuri (monawileobiTi) individualuri 
pasuxismgebloba damokidebuli iyo im amocanebis Sesrulebaze, 
romlebsac asrulebdnen danaSaulis monawileebi erToblivad, 
qmedebis sisruleSi mosayvanad.114   

danaSaulis SeTqmulebis (conspiracy) doqtrinis cneba 
niurnbergis tribunalis wesdebaSi, zemoT aRniSnuli me-6 muxlis 
SinaarsiT115  aqcesoruli xasiaTis iyo. danaSaulis SeTqmuleba 
isjeboda, Tu igi gamomdinareobda saerTo da konkretuli gegmidan, 
romelic ar iyo daSorebuli ZiriTad qmedebas da motivirebuli iyo 
danaSaulebrivi ganzraxviT.116 

niurnbergis tribunalis iurisdiqcia vrceldeboda 
danaSaulebriv organizaciebzec (criminal organization).117 wesdebis me-10 
muxlis mixedviT: 

                                                           
113

 ix. Trial before the IMT (1945-1946), Vol. XII (1948), 468_469, <https://www.loc.gov/rr/frd/Military_ 

Law/pdf/NT_Vol-XXII.pdf>, [9.2.2019]; ix. aseve: Ambos, Treatise on ICL, Vol. I (2013), 106. II 
msoflio omamde meTauris brZanebis arseboba, meTauris pasuxismgeblobis (respondeat 

superior) principis safuZvelze, srulad gamoricxavda xelqveiTis braleulobas. 
mxolod meTauri agebda pasuxs. es modeli dReis mdgomareobiT uaryofilia. 
mxolod meTauris pasuxismgebloba da imis Tqma, rom `hitleris brali iyo 
yvelaferi”, ewinaaRmdegeba sisxlis samarTlis erovnul da saerTaSoriso 
dogmatikas. Sead. Werle, Jessberger, Principles of ICL (2014), 200_201, 249, par. 660. meTauris 
individualuri pasuxismgeblobis doqtrinas daw. ganvixilavT naSromis XII TavSi. 
114

 Sead. Ambos, Treatise on ICL, Vol. I (2013), 106_107. 
115

 ,,meTaurebi... romlebic monawileobdnen zemoxsenebuli danaSaulebis saerTo 
gegmis SemuSavebasa da aRsrulebaSi, an SeTqmulebaSi...” 
116

 Sead. Ambos, From Nuremberg to The Hague, krebulSi: McDonald, Swaak-Goldman, ICL (2000), 

12_13. danaSaulis SeTqmulebaze (Conspiracy) ix. qvemoT _ naSromis am Tavis $7 da 
XIII Tavis $2.2.2. 
117

 ix. Darcy, Collective Responsibility and Accountability (2007), 257_281.  
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,,im SemTxvevebSi, rodesac jgufi an organizacia 
tribunalis mier danaSaulebrivad aris gamocxadebuli, 
xelmomweris kompetentur erovnul xelisuflebas aqvs 
individebis gasamarTlebis ufleba wevrobisTvis erovnuli, 
samxedro an okupirebuli sasamarTloebis winaSe.”118   

tribunali ar awesebda, pirdapiri wesiT, koleqtiur 
pasuxismgeblobas mxolod wevrobisTvis. mxolod monawileoba ar 
iyo sakmarisi. individualurad isjeboda yvela is piri, romelic 
aqtiurad monawileobda organizaciis saqmianobaSi (membership in a 

criminal organization), icoda misi danaSaulebrivi miznebisa da gegmebis, 
zogadad, danaSaulebrivi xasiaTis Sesaxeb.119  

niurnbergis tribunalis me-7 muxli gamoricxavda imunitets, 
pasuxismgeblobis gamomricxvel an Semamsubuqebel garemoebebs 
saxelmwifos meTaurebis, an xelisuflebis umaRlesi 
warmomadgenlebis mimarT, romlebic braldebulni iyvnen 
saerTaSoriso danaSaulebis CadenaSi.  

danaSaulis subieqturi mxare, niurnbergis samarTliT, 
gamoixateboda danaSaulis an danaSaulebrivi gegmis ,,condaSi” 
(Knowledge), zogadi da konkretuli ganzraxvis arsebobaSi. aseve, 
ramdenime saqmeSi saubari iyo gaufrTxileblobis (daudevrobis) 
niSnebzec.120  

 
4.4. niurnbergis ganaCeni 

niurnbergis sasamarTlo ganixilavda 24 braldebulisa121 da 8 
,,organizaciis’’ saqmes122. sasamarTlo ganxilva mimdinareobda 1945 
wlis 20 noembridan 1946 wlis 31 agvistos CaTvliT. gadawyvetileba 
gamotanili iqna 1946 wlis 30 seqtembersa da 1 oqtombers, romlis 
safuZvelzec danaSaulebrivad gamocxadda oTxi ,,organizacia’’,123 

                                                           
118

 niurnbergis tribunalis wesdeba xelmisawvdomia bmulze: <http://avalon.law.yale.edu/ 

imt/imtconst.asp>, [9.1.2016]. 
119

 ix. Trial before the IMT (1945-1946), Vol. XXII (1948), 500_501, <https://www.loc.gov/rr/frd/Military_ 

Law/pdf/NT_Vol-XXII.pdf>, [9.2.2019]; Ambos, Treatise on ICL, Vol. I (2013), 111; Darcy, Collective 

Responsibility and Accountability (2007), 273_281.  
120

 ix. Ambos, Treatise on ICL, Vol. I (2013), 112_113.  
121

 romelTa Soris iyvnen herman geringi (Herman Goering), rudolf hesi (Rudolf Hess) da 

ioaxim fon ribentropi (Joachim von Ribbentrop). 
122

 kerZod: raihis kabineti; nacisturi partiis xelmZRvanelTa korpusi; damcavi 
razmi (Schutzstaffeln) – cnobili, aseve, rogorc SS; usafrTxoebis samsaxuri 
(Sicherheitsdienst) – cnobili, aseve, rogorc SD; saidumlo saxelmwifo policia 
(Geheime Staatspolizei) _ cnobili, aseve, rogorc Gestapo; moieriSe Zalebi 
(Sturmabteilungen) – cnobili, aseve, rogorc SA; generaluri Stabi da germaniis 
samxedro Zalebis umaRlesi sardloba.  
123

 nacisturi partiis xelmZRvanelTa korpusi, SS, SD da Gestapo.  
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individualuri pasuxismgeblobis principiT dadga 12 sasikvdilo 
ganaCeni,124 sams Seefarda uvado Tavisuflebis aRkveTa,125 oTxs 
grZelvadiani Tavisuflebis aRkveTa da sami iqna gamarTlebuli. ori 
braldebulis gasamarTleba ver moxerxda suicidisa da 
janmrTelobis mdgomareobis gamo.126 amiT amoiwura niurnbergis 
procesis pirveli etapi. 

 

5. tokios procesi  

5.1. kairosa da potsdamis deklaracia 

Soreuli aRmosavleTis saerTaSoriso samxedro tribunalis 
(IMTFE), igive tokios tribunalis Seqmnas ramdenime movlena uZRoda 
win, romelTa Soris, naSromisTvis, mniSvnelovania kairosa da 
potsdamis deklaraciebi.127  

pirveli nabiji tokios tribunalis Sesaqmnelad iyo _ aSS-is, 
CineTisa da didi britaneTis mier SemuSavebuli 1943 wlis 1 
dekembris kairos deklaracia, romelSic gaiwera samxedro 
operaciebis samomavlo gegmebi iaponiis agresiis aRsakveTad.128 

meore nabiji tokios tribunalis Sesaqmnelad iyo _ isev, imave 
qveynebis mier Seqmnili 1945 wlis 26 ivlisis potsdamis deklaracia, 
romelsac mogvianebiT sabWoTa kavSiric SeuerTda. deklaracia 
Seicavda individualuri pasuxismgeblobis daTqmas _ yvela omis 
damnaSaveze129 mkacri marTlmsajulebis ganxorcielebis Sesaxeb. misi 
SinaarsiT, iaponias unda miscemoda omis damTavrebis 
SesaZlebloba.130 

                                                           
124

 maT Soris, herman geringis, romelmac sasikvdilo ganaCenis aRsrulebamde Tavi 
moikla da ioaxim fon ribentropis mimarT. 
125

 maT Soris, rudolf hesis mimarT. 
126

 ix. The Charter and Judgment of the Nürnberg Tribunal, History and Analysis, 5_8, <http://legal.un.org/ 

docs/?path=../ ilc/documentation/english/a_cn4_5. pdf&lang=>, [9.2.2016]; ix aseve: Taylor, The 

Anatomy of the Nuremberg Trials (1992), 4_5, 571_611.   
127

 ix. Röling, Rüter (ed.), The Tokyo Judgment, Vol. I (1977), 19_25. 
128

 iaponias unda CamorTmeoda I msoflio omis Semdeg miTvisebuli yvela kunZuli 
Tu teritoria da CineTs unda dabruneboda mTeli rigi teritoriebi. aseve, 
deklaraciaSi miTiTebuli iyo koreis xalxis Tavisuflebasa da 
damoukideblobaze. ix. Boister, Cryer (ed.), Documents on the Tokyo IMT (2008), 71_72. 
129

 im pirTa xazgasmiT, romlebic mokavSire Zalebis tyveebis mimarT 
gansakuTrebuli sisastikiT gamoirCeodnen. 
130

 potsdamis deklaracia iyo kairos deklaraciis gagrZeleba. mokavSire Zalebi 
iaponias aiZulebdnen omis Sewyvetas. maTs ganzraxvas wamoadgenda ara iaponeli 
xalxis ganadgureba, aramed misi teritoriis limitireba. potsdamis deklaracia ix. 
Boister, Cryer (ed.), Documents on the Tokyo IMT (2008), 1_2. 
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iaponia daTanxmda potsdamis deklaraciiT gaTvaliswinebul 
pirobebs. kapitulaciis aqts xels awerdnen, erTi mxriv, iaponiis 
imperatori da mTavroba, da, meore mxriv, 9 mokavSire Zalis 
warmomadgenlebi.131  

 
5.2. tokios tribunalis dafuZneba 

potsdamis deklaraciiT gaTvaliswinebuli kapitulaciis aqtis 
implementacia daevala mokavSire Zalebis umaRles mTavarsardals 
general duglas makarturs (Douglas MacArthur). misi erT-erTi amocana, 
swored, omis damnaSaveebis dasja iyo. 1946 wlis 19 ianvars, 
generalma, aSS-is instruqciebis gaTvaliswinebiT, specialuri 
deklaraciiT132 daafuZna Soreuli aRmosavleTis saerTaSoriso 
samxedro tribunali _ tokios tribunali, romliTac igi potsdamis 
deklaraciaSi dapirebuli mkacri marTlmsajulebis ganxorcielebis 
pirobas asrulebda.133ƒtribunali Sedgeboda 9 mokavSire Zalis 
warmoamdgenlisgan, romlebsac SemdegSi daemata kidev ori mokavSire 
qveynis _ indoeTisa da filipinebis warmomadgenlebi. 

 
5.3. individualuri pasuxismgeblobis cneba tokios tribunalis 

wesdebaSi 

tokios tribunalis statutis me-5 muxli, individualuri 
pasuxismgeblobis dafuZnebis nawilSi, niurnbergis statutis msgavsi 
iyo, Tumca garkveuli modifikaciebiT: 

,,tribunali uflebamosilia gaasamarTlos da dasajos 
Soreuli aRmosavleTis omis damnaSaveebi, romlebic 
individualurad an organizaciebSi wevrobis meSveobiT 
arian braldebulni im danaSaulisaTvis, romelic moicavs 
danaSauls mSvidobis winaaRmdeg...“134 

niurnbergis samarTlis msgavsi iyo, aseve, danaSaulSi 
monawileobis kategorizacia.135 danaSaulis SeTqmulebis doqtrinas 
tokios tribunali iyenebda mxolod mSvidobis winaaRmdeg mimarTuli 

                                                           
131

 aSS, CineTi, didi britaneTi, sabWoTa kavSiri, avstralia, kanada, safrangeTi, 
niderlandebi da axali zelandia. ix. iqve, 2.   
132

 tokios tribunalis dafuZnebis specialuri deklaracia ix. iqve, 5_6. 
133

 ix. Boister, Cryer (ed.), Documents on the Tokyo IMT (2008), 25_27. 
134

 tokios tribunalis wesdeba xelmisawvdomia bmulze: <https://www.loc.gov/law/help/us-

treaties/bevans/m-ust000004-0020.pdf>, [2.9.2016]. 
135

 ix. iqve:   
,,meTaurebi, organizatorebi, wamqezeblebi da Tanamonawileebi, romlebic 
monawileobdnen zemoxsenebuli danaSaulebis saerTo gegmis SemuSavebasa da 
aRsrulebaSi, an SeTqmulebaSi, arian pasuxismgebelni yvela qmedebisaTvis, 
romelic nebismierma pirma ganaxorciela aseTi gegmis aRsrulebisas.” 
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danaSaulis da ara adamianurobis winaaRmdeg da omis danaSaulebis 
mimarT. tribunali iTxovda danaSaulis dagegmvaSi monawileobis 
realuri SesaZleblobis mtkicebas, ris drosac, yuradReba eqceoda 
mis ,,politikur SesaZleblobas”.136 danaSaulis subieqturi mxare iyo 
niurnbergis adekvaturi. gaufrTxileblobis nawilSi dakonkretda 
daudevrobis Sinaarsi, rac gamoixateboda ,,codnis” deficitSi, 
qmedebis gaucnobiereblobaSi.137 

 
5.4. tokios ganaCeni 

tokios procesi 1946_1948 wlebSi gaimarTa. 1948 wlis 12 
noembers, 11 saerTaSoriso iuristis mier gamocxadebuli 25 
politikuri da samxedro Tanamdebobis piris mimarT gamotanili 
verdiqtiT, sasamarTlom yvela braldebuli individualuri 
pasuxismgeblobis dakisrebiT cno damnaSaved. 16 braldebuls miesaja 
uvado Tavisuflebis aRkveTa, 2 braldebuls _ vadiani Tavisuflebis 
aRkveTa da 7 braldebuls _ sikvdiliT dasja.138  

 

6. post-niurnbergis etapi                                                     

tokios procesis Semdeg saerTaSoriso mosamarTleebiT 
dakompleqtebuli sxva sasamarTlo procesi ar gamarTula. 
niurnbergis procesis meore etapi, danarCeni nacisti germaneli 
liderebis gasamarTlebis mizniT, niurnbergisa da tokios 
procesebis Semdeg omSi gamarjvebul saxelmwifoTa sakontrolo 
sabWos mier germaniisTvis Seqmnili #10 kanonis (Control Council Law  

N10) safuZvelze ganxorcielda139. kanoni mokavSire ZalebisTvis maT 
mier okupirebul teritoriebze sisxlissamarTlebrivi devnis 
ganxorcielebis safuZvlebs gansazRvravda. 12 e.w. sasamarTlo 
procesi gaimarTa aSS-is samxedro tribunalis winaSe, aseve, 
safrangeTis okupirebul zonaSi raStatSi (Rastatt), britaneTis mier 
okupirebul zonaSi liuneburgSi (Lüneburg),  da sabWoTa kavSiris 
mier okupirebul zonaSi. sabolood, daaxloebiT 3300 adamiani 
gasamarTlda.140  

                                                           
136

 ix. Ambos, From Nuremberg to The Hague, krebulSi: McDonald, Swaak-Goldman, ICL (2000), 

12_13. aRniSnul prezumfcias ambosi bralis principis darRvevad miiCnevs.   
137

 ix. Ambos, Treatise on ICL, Vol. I (2013), 113.  
138

 maT Soris, yofili premier-ministri koki hirota (Koki Hirota). daw. ix. Piccigallo, The 

Japanese on Trial (1979), 23_33.  
139

 mokavSireTa sakontrolo sabWos #10 kanoni xelmisawvdomia bmulze: <http://avalon. 

law.yale.edu/imt/imt10.asp#art3>, [9.8.2015]. 
140

 ix. Ambos, Treatise on ICL, Vol. I (2013), 7.  
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individualuri pasuxismgeblobis formebs exeboda sakontrolo 
sabWos #10 kanonis me-2 muxli: 

,, ...nebismieri piri, miuxedavad erovnulobisa Tu 
Tanamdebobisa, romlis meSveobiTac igi moqmedebda, miiCneva 
danaSaulis Camdenad, rogorc gansazRvrulia ..., Tu igi iyo: 

a) amsrulebeli; 
b) nebismieri aseTi danaSaulis Tanamonawile an brZanebis 
gamcemi, an wamqezebeli; an 
g) SeTanxmebulad monawileobda masSi; an 
d) iyo dakavSirebuli iseT gegmasTan an gaerTianebasTan, 
romelic moicavda mis Cadenas; an 
e) iyo wevri nebismieri iseTi organizaciis an jgufisa, 
romelic iyo dakavSirebuli nebismier aseT danaSaulTan; an  
v) .... Tu mas ekava maRali politikuri, samoqalaqo an 
samxedro (generaluri Stabis CaTvliT) pozicia germaniaSi 
an mis erT-erT mokavSire, Tanameomar, an satelit qveyanaSi, 
an ekava maRali pozicia aseTi qveynis finansur, samrewvelo 
an ekonomikur cxovrebaSi.” 

 
aRniSnuli muxli, rogorc vxedavT, niurnbergisa da tokios 

tribunalebis statutebisgan gansxvavebiT, axdens danaSaulSi 
monawileobis formebis konkretizacias, riTac gansxvavdeba, 
garkveulwilad, erTiani amsruleblobis principisgan (unitarial concept 

of perpetration; Einheitstäterschaft).141 danaSaulis SeTqmuleba aqac, tokios 
tribunalis msgavsad, dasjadi iyo mxolod mSvidobis winaaRmdeg 
mimarTuli danaSaulis dros.142 sxva mxriv, sakontrolo sabWos #10 
kanoni individualuri pasuxismgeblobis cnebaSi principulad 
gansxvavebul, novaciur Sinaarss ar gvTavazobs.  

individualuri pasuxismgeblobis aRniSnuli etapi didi 
mniSvnelobis matarebeli iyo. kerZod, omSi gamarjvebul 
saxelmwifoTa sakontrolo sabWos #10 kanoniT gamarTulma 
sasamarTlo procesebma dagvanaxa, rom ,,niurnbergi iyo procesi da 
ara epizodi”.143 igi iyo orientirebuli ara mxolod konkretuli 
pirebis dasjaze, aramed safuZvliani precedentis Seqmnaze.  

 

 

 
                                                           
141

 Sead. iqve, 113_119.  
142

 ix. Ambos, From Nuremberg to The Hague, krebulSi: McDonald, Swaak-Goldman, ICL (2000), 13.  
143

 Sead. Taylor, Final Report under CCL N.10 (1949), 107, <http://www.loc.gov/rr/frd/Military_Law/ 

pdf/NT_final-report.pdf>, [9.2.2016]. 

ავტორის სტილი დაცულია



  

44 
 

7. individualuri pasuxismgeblobis saxeebis ganmasxvavebeli niSnebi     

niurnbergis, tokiosa da sakontrolo sabWos #10 kanonis 
samarTalSi gamoikveTa ramdenime individualuri 
sisxlissmarTlebrivi pasuxismgeblobis saxe: danaSaulis 
SeTqmulebis (conspiracy), ,,saerTo miznisa” (common desigh) da 
danaSaulebriv organizaciaSi monawileobis (membership in a criminal 

organization) doqtrinebi144, romlebic urTierTgamijvnas saWiroebs. 
saerTo niSnebis miuxedavad, samives sxvadasxvagvarad iyenebdnen 
konkretuli saWiroebis mixedviT. danaSaulis SeTqmulebis doqtrina 
moiTxovda danaSaulis Casadenad SeTanxmebis arsebobas, iseve, 
rogorc ,,saerTo miznis” doqtrina. Tumca, es ukanaskneli damatebiT 
iTxovda gegmiT gaTvaliswinebuli qmedebis Sesrulebas. aseve, 
,,saerTo miznis” doqtrinas hgavs danaSaulebriv organizaciaSi 
monawileobis pasuxismgeblobis forma, romlis mixedviTac, 
mniSvnelovania ramdenime monawilis arseboba, misi danaSaulebrivi 
bunebis codna da nebayoflobiTi aqtiuri monawileoba organizaciis 
danaSaulebriv qmedebaSi.145 pasuxismgeblobis am formis 
gamosayeneblad danaSaulSi monawileebi unda iyvnen gaerTianebuli 
erT ,,organizaciaSi”.  

 

8. saerTaSoriso Tanamegobrobis pirdapiri reaqcia holokostis 
movlenebze _ genocidis konvencia  

niurnbergis procesis Sedegad saerTaSoriso Tanamegobrobam 
adamianurobis winaaRmdeg mimarTuli danaSaulis SemadgenlobaSi 
gamoavlina axali saerTaSoriso danaSauli _ genocidi, e.w. 
,,danaSaulTa danaSauli” (the crime of crimes)146, romelic, misi 
,,specialuri bunebis” gamo, individualur pasuxismgeblobas 
eqvemdebareboda. ukve 1948 wlis 9 dekembers, gaeros generalurma 
asambleam miiRo genocidis danaSaulis Tavidan acilebisa da dasjis 
Sesaxeb konvencia, romelic iyo saerTaSoriso Tanamegobrobis 
pirdapiri reaqcia holokostis (Holocaust) movlenebze.147  

individualuri pasuxismgeblobis istoriaSi genocidis 
konvencia mniSvnelovania im mxriv, rom individualuri 
pasuxismgeblobis dasafuZneblad igi iTvaliswinebda specialuri, 

                                                           
144

 aRniSnuli saxeebi gaanalizebuli iqneba qvemoT, individualuri 
pasuxismgeblobis sxvadasxva doqtrinasTan mimarTebiT.  
145

 ix. Ambos, From Nuremberg to The Hague, krebulSi: McDonald, Swaak-Goldman, ICL (2000), 13. 
146

 ix. Schabas, Genocide (2008), 11; ix. aseve: Kreß, Genocide, krebulSi: Stahn (ed.), ICC (2015), 

669_704.  
147

 Sead. Gillespie, History of the Laws, Vol. II (2011), 182. 
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kompetenturi tribunalis Seqmnas, xelSekrulebis monawile 
saxelmwifoebis teritoriaze iurisdiqciis gansaxorcieleblad.148  

 

9. niurnbergis principebis formulireba 

niurnbergis procesis Semdeg gaerom 1946 wlis 1 dekembris 
rezoluciiT [UNGA Resolution 94(I)] daamtkica niurnbergis tribunalis 
statutiTa da ganaCeniT aRiarebuli saerTaSoriso samarTlis 
principebi da saerTaSoriso samarTlis kodifikaciis mizniT 
daafuZna saerTaSoriso samarTlis progresuli ganviTarebisa da 
kodifikaciis specialuri komiteti (CPDIL). am komitetis 
rekomendaciiT, 1947 wlis 21 noembers Seiqmna saerTaSoriso 
samarTlis komisia (ILC), romelsac ukve konkretulad daevala 
niurnbergis principebis kodifikacia.149 

     1950 wels ILC-m daafuZna niurnbergis 7 principi. yuradsaRebia, 
rom pirvelive principi exeba individualuri pasuxismgeblobis 
cnebas: 

,,nebismieri piri, vinc Caidens qmedebas, romelic 
saerTaSoriso samarTliT warmoadgens danaSauls, amisTvis 
pasuxismgebelia da eqvedebareba dasjadobas”.150  

amiT saerTaSoriso sisxlis samarTalma yvela kiTxvas, 
koleqtiur bralTan dakavSirebiT, gasca pasuxi – pasuxismgebloba 
unda dafuZndes mxolod individebis mier Cadenil qmdebaze. Sinaarsi 
martivia da ar eqvemdebareba interpretacias.  

 

10. niurnbergisa da tokios samarTlis mniSvneloba  

niurnbergisa da tokios samarTali aris saerTaSoriso 
sisxlis samarTlis yvelaze ,,avtoritetuli istoriuli wyaro’’.151 
miuxedavad imisa, rom orive tribunalis mimarT arsebobda sxvadasxva 
kritikuli mosazrebebi, politikuri xasiaTidan gamomdinare, maT 

                                                           
148

 ix. genocidis konvenciis me-6 muxli; Sead. turava, saerTaSoriso sasamarTlo 
(2005), 9.  
149

 ix. Ambos, Treatise on ICL, Vol. I (2013), 9_10; ix. aseve: Mettraux, Trial at Nuremberg, krebulSi: 
Schabas, Bernaz (ed.), ICL (2011), 12_13. 
150

 sxva principebis Sesaxeb ix. turava, safuZvlebi (2015), 35_37.  
151

 Sead. Ambos, Treatise on ICL, Vol. I (2013), 9, 105. ,,niurnbergis samarTalSi” igulisxmeba 
tribunalis wesdeba, misi precedentuli samarTali, sakontrolo sabWos #10 
kanoni da niurnbergis principebi. 
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didi roli Seasrules omis kanongareSed gamocxadebaSi, omis 
danaSaulebis gamovlenaSi.152  

 

11. ,,siCumis periodi” 

niurnbergidan haagamde _ es aris saerTaSoriso Tanamegobrobis 
mxridan individualuri pasuxismgeblobis dasafuZneblad sisxlis 
samarTlis saerTaSoriso sasamarTlos Sesaqmnelad mimarTuli 
uSedego etapi.153 am periods (1955_1992ww.) ,,siCumis periodadac’’ 
moixsenieben,154 vinaidan individualuri pasuxismgeblobis dogmatika 
arsebiTad ar  ganviTarebula.   

saerTaSoriso sisxlis samarTlis istoria, rogorc vxedavT,  
individualuri pasuxismgeblobis nawilSi, arcTu ise Raribia. 
saerTaSoriso samarTlis didi represiis miuxedavad, saerTaSoriso 
Tanamegobroba XX saukunis bolos kidev erTxel axali gamowvevis 
winaSe dadga. veravin warmoidgenda, rom ukve saerTaSoriso 
konvenciebiTa da xelSekrulebebiT ,,myarad” daculi adamianis 
uflebaTa da TavisuflebaTa masStaburi darRveva gamovlindeboda 
evropasa da afrikaSi. amas Sedegad mohyva gaeros mier ukve 
,,saerTaSoriso sisxlis samarTlis konteqstSi” yvelasTvis 
mniSvnelovani da saerTaSoriso samarTlisTvis uCveulo, ori axali 
ad hoc tribunalis Seqmna.  

 

 

 

 

 

 

 

 

 

 

                                                           
152

 Sead. Röling, The Tokyo Trial and beyond (1993), 89_91.  
153

 ICC-is Seqmnisken mimarTuli istoriuli eqskursis Sesaxeb ix. turava, 
safuZvlebi (2015), 17_54.  
154

 ix. Bassiouni, Introduction to ICL (2013), 565_566. 
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IV. individualuri sisxlissamarTlebrivi 
pasuxismgeblobis uaxlesi modeli  

individualuri sisxlissamarTlebrivi pasuxismgeblobis 
uaxles modelSi igulisxmeba ad hoc da hibriduli tribunalebis 
marTlmsajuleba, romelmac safuZveli Cauyara individualuri 
sisxlissamarTlebrivi pasuxismgeblobis permanentuli modelis 
Seqmnas.    

  

1. individualuri pasuxismgeblobis ,,renesansi” _  droebiTi 
tribunalebi                                                  

individualuri pasuxismgeblobis ganviTarebis axali era, 
romelic ,,renesansis” periodadac aris moxseniebuli saerTaSoriso 
sisxlis samarTalSi,155 es aris ,,tyupi”156 ad hoc _ yofili 
iugoslaviisa (ICTY) da ruandis (ICTR) _ sisxlis samarTlis 
saerTaSoriso tribunalebis Seqmna. orive modeli saerTaSoriso 
Tanamegobrobis mier ,,Sedegze orientirebuli marTlmsajulebis” 
ganxorcielebis kargi magaliTia sisxlis samarTlis sayovelTaod 
aRiarebuli samarTlebrivi sikeTeebis dasacavad. naSromSi 
individualuri pasuxismgeblobis doqtrinis analizi, ZiriTadad, ad 

hoc tribunalebis precedentul samarTalzea dafuZnebuli.    

 
1.1. yofili iugoslaviis sisxlis samarTlis droebiTi saerTaSoriso 

tribunali  

1.1.1. ,,eTnikuri wmenda” iugoslaviaSi    

yofili iugoslaviis teritoriaze XX saukunis bolos 
,,samoqalaqo omis” dawyebis mTavari mizezi iyo eTnikuri 
dapirispireba serbebs, montenegroelebsa (erT mxares) da xorvatebs, 
bosnielebs, slovenielebs (meore mxares), aseve, bosnielebsa da 
xorvatebs Soris (bosniaSi). adamianis uflebebisa da Tavisuflebebis 
masStaburma darRvevam TviT dapirispirebuli mxareebisTvisac 
warmoudgeneli xasiaTi miiRo. yvela konfliqti erTmaneTTan iyo 
urTierTdakavSirebuli mSvidobiani mosaxleobis ,,eTnikuri wmendiT”, 
mkvlelobebiTa da saerTaSoriso danaSaulebis TavaSvebuli 
CadeniT.157 

,,eTnikuri wmendis” erT-erTi mTavari mizezi yofili 
iugoslaviis socialistur respublikaSi iyo gaerTianebaSi Semavali 
                                                           
155

 ix. Werle, Jessberger, Principles of ICL (2014), 14, par. 45.  
156

 ix. Bellelli, Establishment of ICJ, krebulSi: Bellelli (ed.), ICJ (2011), 13. 
157

 Sead. Gillespie, History of the Laws, Vol. II (2011), 203_205. 
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eTnikuri jgufebis gansxvavebuli religia. kerZod, serbebi, 
montenegroelebi da makedonielebi, umeteswilad, iyvnen 
marTlmadideblebi (orTodoqsebi); xorvatebi da slovenielebi _ 
kaTolikebi; bosnielebi _ suniti musulmanebi; da kosovoeli 
albanelebi _ umeteswilad, musulmanebi. respublikebis mosaxleobas 
saerTo hqonda ena (serbiul-xorvatiuli) da slavuri, fizikuri 
maxasiaTeblebi.158  

iugoslaviis eTnikuri dapirispirebis istoriaSi, 
gansakuTrebiT, gamosayofia xorvatul-nacisturi moZraobis _ 
ustaSas lideris, ante paveliCis  (Ante Pavelic)159, komunistur-
partizanuli Zalebis liderobiT xelisuflebis saTaveSi mosuli 
iosip broz titosa (Josip Broz Tito)

160 da serbeTis prezidentis, 
slobodan miloSeviCis (Slobodan Milosevic)

161
 sisxliani moRvaweoba, 

                                                           
158

 daw. ix. Scharf, Balkan Justice (1997), 21_36. 
159

 II msoflio omis dros, faSisturi qveynebis aliansma (axis power) moaxdina 
iugoslaviis okupacia da daanawevra igi germaniisa da italiis gavlenis 
sferoebad. xorvatia (dReis mdgomareobiT, xorvatia da bosnia-hercogovina) 
nacisturi germaniis gavlenis qveS moeqca. xorvatul-nacisturi moZraobis _ 
ustaSas mizans, ante paveliCis xelmZRvanelobiT, warmoadgenda xorvatiis 
teritoriaze mcxovrebi slavuri warmomavlobis serbebis ,,eTnikuri wmenda”. 
swored dasavleT bosniis imdroindelma mmarTvelma, viqtor gutiSma  (Victor Gutisch) 
gamoiyena pirvelad termini ,,eTnikuri wmenda’’ II msoflio omis dros, ustaSas mier, 
daaxloebiT 1 500 000-mde serbis eTnikuri devnis aRsaniSnavad, 500 000-mde iqna 
mokluli. daw. ix. iqve, 23_24.  
160

 faSisturi qveynebis aliansis Semdeg, komunisturi partizanuli Zalebis 
mxardaWeriT, 1944 wlis oqtomberSi, xorvatiaSi dabadebulma iosip broz titom 
aiRo belgradi da mTel teritoriaze daamyara komunisturi kontroli. 1946 wels, 
rodesac ustaSam daTmo poziciebi, 40 000-dan 100 000-mde ustaSasa da maTi ojaxis 
wevrebisgan Semdgari xorvati iqna mokluli titos partizanebis mier. tito 
iyenebda farul policias darCenili mowinaaRmdegebis gasanadgureblad, ,,eTnikuri 
wmendis” miznebisaTvis. mokavSire Zalebis mxardaWeriT, man mTel iugoslaviis 
teritoriaze moipova Zalaufleba da daafuZna federaluri sistema 6 respublikiT: 
serbeTi, xorvatia, slovenia, bosnia-hercogovina, makedonia da montenegro, aseve, 
ori avtonomiuri provincia _ kosovo da voivodina serbeTis respublikis 
SemadgenlobaSi. titom, e.w. ,,erTiani nacionaluri Tavdacvis’’ doqtriniT, 
iugoslaviis erovnuli armia evropaSi sididiT mesame gaxada. igi 1980 wels 
gardaicvala. ix. Bassiouni, Manikas, ICTY (1996), 11_19. 
161

 1986 wels, serbeTis politikur asparezze gamodis slobodan miloSeviCi, 

romelic jer, pirvel etapze, gaxda serbeTis komunisturi partiis Tavmjdomare da 
Semdeg iugoslaviis prezidenti. serbeTis mTavrobis ukompromiso politikam, 
romelic mimarTuli iyo serbebis gavlenis qveS centralizebuli iugoslaviis 
Seqmnisken, raSic didi wvlili Sehqonda Tavad miloSeviCs, gamoiwvia antiserbuli 
moZraobebis dawyeba xorvatiasa da sloveniaSi. am moZraobis mizani iyo serbeTis 
gavlenis gansamuxtavad iugoslaviis konfederaciad gardaqmna. 1991 wels 
iugoslaviis prezidenti unda gamxdariyo xorvati stipe mesiCi (Stipe Mesic), vinaidan 
konstituciiT, romelic iTvaliswinebda Tanamdebobis yovelwliur rotacias 
respublikebis mixedviT, xorvatiis jeri iyo. miuxedavad amisa, miloSeviCma igi 
dabloka da daikava prezidentis posti. 1991 wlis omi, SeiZleba iTqvas, es iyo 
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romelic adamianis uflebaTa farTomasStabiani darRvevis araerT 
faqts Seicavs.     

iugoslaviis konfliqti or nawilad SegviZlia davyoT. pirveli 
_ 1991_1995 wlebi, rodesac iugoslavias gamoeyo xorvatia, slovenia 
da bosnia-hercogovina.162 eTnikur dapirispirebaSi, serbebis mxridan, 
miloSeviCTan erTad, gansakuTrebiT aqtiurobdnen, aseve, bosnieli 
serbebis politikuri partiis lideri, fsiqiatri radovan karajiCi 
(Radovan Karadzic)163 da iugoslaviis erovnuli armiis yofili 
maRalCinosani, ratko mladiCi (Ratko Mladic)

164
. gansakuTrebuli 

sisastikiT gamoirCeoda omarskas (Omarska) sakoncentracio banaki165 
da bosnia-hercogovinis aRmosavleTiT mdebare qalaq srebrenicaSi 
(Srebrenica) ganxorcielebuli dapirispirebis movlenebi166, romlis 

                                                                                                                                                                                 
mxolod regionSi endemuri eTnikuri dapirispirebis gagrZeleba. ix. Scharf, Balkan 

Justice (1997), 21_26.  
162

 1995 wlis 25 ivniss, didi molaparakebebis Semdeg, xorvatiam da sloveniam 
damoukidebloba gamoacxades. 1992 wlis ianvarSi xorvatia da serbeTi dasTanxmda 
gaeros samSvidobo Zalebis ganlagebas, konfliqtis zonidan, maT teritoriaze 
iugoslaviis erovnuli armiisa da adgilobrivi samxedro Zalebis gamoyvanas 
gakontrolebis mizniT. amas win uZRoda miloSeviCis serbebiT dakompleqtebuli 
iugoslaviis erovnuli armiis Seyvana sloveniasa da xorvatiaSi, romelmac ver 
daamyara kontroli aRniSnul or respublikaze. miloSeviCi iZulebuli gaxda 
dasTanxmeboda cecxlis Sewyvetis SeTavazebas, rasac mogvianebiT, gaeros mier 
xorvatiis damoukideblobis formaluri cnoba mohyva. amis Semdeg, ukve mTeli 
epicentri bosnia-hercogovinis teritoriaze gadavida. daw. ix. iqve, 26_36. 
163

 1992 wlis 29 Tebervalsa da 1 marts bosnia-hercogovinaSi mcxovrebma musulmanma 
xorvatma mosaxleobam damoukidebloba gamoacxada. xorvat-musulmanebTan erTad 
bosnia-hercogovinaSi cxovrobdnen serbebi, romlebic mTliani mosaxleobis 31 
procents Seadgendnen. 6 aprils evropis qveynebma da Semdeg dRes, aSS-m, bosnia-
hercogovinis damoukidebloba gamoacxada. am nabijs bosnieli serbebis 
politikuri partiis lideris, fsiqiatr radovan karajiCis mxridan bosnia-
hercogovinis serbuli teritoriis _ sprska respublikis (Sprska Republic) 
damoukideblobis gamocxadeba mohyva. serbeTma teritoriis SemoerTebis mizniT 
karajiCs daxmarebis mzadyofna gamoucxada. ix. iqve, 27_30. 
164

 1992 wlis 19 maiss serbeTma iugoslaviis erovnuli armia gaiyvana bosnia-
hercogovinis teritoriidan. regionSi mobilizaciis gareSe darCenili armiis 
(romelic mTliani armiis 85 procents Seadgenda) kontroli Tavis Tavze aiRo 
iugoslaviis erovnuli armiis yofilma maRalCinosanma, ratko mladiCma. armia 
mxardaWeras serbeTidan iRebda. ix. iqve. 
165

 1992 wlis 6 agvistos, didi britaneTis televiziiT gavida filmi omarskas mZime 
pirobebis Sesaxeb, romelic iqmneboda serbebis mier bosniis CrdiloeTiT. 
aRniSnuli kadrebis Semdeg, aSS-is prezidentma, jorj buSma (George Bush) 
SeSfoTeba gamoxata sakoncentracio banakis arsebobasTan dakavSirebiT, Tumca es 
mainc sakmarisad ar miiCnia genocidis danaSaulis ,,asaRiareblad”. ix. Scharf, 

Schabas, Milosevic (2002), 23_25. 
166

 srebrenica gaeros holandieli samxedroebiT dacul zonas warmoadgenda. 1995 
wlis ivlisSi bosnieli serbebis Tavdasxmas, general mladiCisa da radislav 
krstiCis (Radislav Krstic) meTaurobiT, daaxloebiT 7 000-mde bosnieli musulmani 
mamakacis daxocva mohyva. srebrenicaSi Cadenili danaSaulebi evropisTvis ucnobi 
darCeboda, rom ara tribunalis gamomZieblis, jin-rene ruecis (Jean-Rene Ruez) 
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kadrebmac farda axada yofili iugoslaviis teritoriaze mimdinare 
movlenebs. konfliqtis pirveli faza 1995 wels, e.w. deitonis (Dayton) 
samSvidobo molaparakebiT amoiwura.167  

iugoslaviis konfliqtis meore etapi 1996_1999 wlebSi 
kosovoSi gagrZelda.168 1996 wels kosovoSi Seiqmna kosovos 
liberaluri armia (KLA), romelic ukve 1997 wels provinciis did 
nawils akontrolebda. dapirispireba serbebsa da albanelebs Soris 
ramdenime Tve gagrZelda, rasac Sedegad mohyva daaxloebiT 6 200-mde 
kosovoeli albanelis sikvdili da 750 000-is gandevda. 1999 wlis 
ianvarSi, kosovos sofel raCakSi (Racak) ganxorcielebuli sastiki 
danaSaulebisa da uSedego molaparakebebis Semdeg, NATO-m daiwyo 
serbeTis sahaero dabombva.169 

1999 wlis 24 maiss, sahaero dabombvis kampaniis paralelurad, 
iugoslaviis prezidents, miloSeviCs, brali wauyenes kosovoSi 
eTnikuri albanelebis winaaRmdeg omisa da adamianurobis winaaRmdeg 
mimarTuli danaSaulebis CadenisaTvis. sabolood serbeTma 
dapirispirebas ver gauZlo. miloSeviCi daTanxmda serbeTis samxedro 
Zalebis gamoyvanas kosovos teritoriidan da teritoria dauTmo 
NATO-s. NATO-s dabombvis Semdeg, miloSeviCis popularoba 20 
procentiT daeca, rac yvelaze dabali maCvenebeli iyo misi 13-wliani 
mmarTvelobis ganmavlobaSi. serbeTis ekonomika amdeni omisa da 
saerTaSoriso sanqciebis Sedegad  miwasTan iyo gasworebuli. 
yvelaferma aman didi gavlena iqonia 2000 wlis seqtemberSi 
Catarebul saprezidento arCevnebze, ris Sedegadac igi iZulebuli 
gaxda daeTmo Zalaufleba. 2001 wlis aprilSi xelisuflebis 

                                                                                                                                                                                 
Seupovari Tavdadeba. aSS-is prezidentis, bil klintonis (Bill Clinton) 
administraciam swored srebrenicaSi Cadenili danaSaulis Semdeg dauWira mxari 
NATO-s bosnieli serbebis dabombvis samxedro operacias. ix. Hagan, Justice in the 

Balkans (2003), 14. 
167

 1995 wlis noemberSi konfliqtis mxareebi, aSS-is, ruseTis, safrangeTis, didi 
britaneTisa da germaniis, e.w. ,,sakontaqto jgufis” wevrebis monawileobiT 
Seikribnen aSS-is ohaios StatSi, qalaq deitonSi, eTnikuri dapirispirebis 
salikvidaciod. ukve dekemberSi xeli moewera samSvidobo SeTanxmebas, romlis 
mixedviTac, bosniur-xorvatuli federacia iRebda bosniis teritoriis 51, xolo 
bosnieli serbebi 49 procents. SeTanxmebas xels awerda aseve miloSeviCi. deitonis 
samSvidobo SeTanxmebaSi gaTvaliswinebuli iyo mxareTa TanamSromlobis 
valdebuleba ICTY-isTan. aravis ar SeeZlo arCevnebSi monawileobis miReba, Tu 
braldebuli iqneboda sasamarTlos mier konkretuli danaSaulis CadenisaTvis. ix. 
Scharf, Schabas, Milosevic (2002), 30_31; ix. aseve: Waters, Milosevic, krebulSi: Waters (ed.), 

Milosevic Trial (2014), 25. 
168

 kosovos regioni sawyis etapzeve moiazreboda kosovoel albanelebsa da serbebs 
Soris dapirispirebis epicentrad, Tumca, damoukideblobisTvis mwvave gamosvlebi 
deitonis SeTanxmebis Semdeg daiwyo. kosovoeli albanelebi ukmayofilo iyvnen 
maTi avtonomiis samarTlebrivi statusis gauTvaliswineblobiT, sakiTxis 
zedapiruli ganxilvis gamo. ix. iqve, 25_26. 
169

 ix. iqve.   
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saTaveSi mosuli voislav kostunicas (Vojislav Kostunica) mTavrobam 
daakava miloSeviCi korufciisa da sxva danaSaulebis Cadenis 
braldebiT. konfrontaciis miuxedavad, igi ar Tanxmdeboda eqs-
prezidentis eqstradicias haagaSi, Tumca, misma politikurma metoqem, 
premier-ministrma, daavala policias, miloSeviCi farulad 
gadaeyvanaT bosniaSi, tulcaSi (Tulza) mdebare amerikul sahaero 
bazaSi, saidanac igi 2001 wlis 28 ivniss gadaeca haagis tribunals 
(ICTY).170  

 
1.1.2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvis” 

iugoslaviaSi 

gaeros uSiSroebis sabWom 1992 wlis 13 agvistos rezoluciiT 
(UNSC Resolution 771) mouwoda saxelmwifoebsa da saerTaSoriso 
humanitarul organizaciebs sabWosTvis gadaecaT maT xelT arsebuli 
informacia iugoslaviis teritoriaze arsebuli omis danaSaulebis 
Sesaxeb. ori Tvis Semdeg, gaerom, imave formiT (UNSC Resolution 780) 
daafuZna iugoslaviis krizisis Sesaxeb miwodebuli informaciis 
Semswavleli komisia, romelmac 1993 wlis TebervalSi, gaeros 
generalur mdivans gaugzavna mimarTva bosniaSi genocidis, omisa da 
adamianurobis winaaRmdeg mimarTuli danaSaulebis Cadenis Sesaxeb. 
komisia, amsruleblebze sisxlissamarTlebrivi devnis dawyebis 
mizniT, saerTaSoriso tribunalis Seqmnis rekomendaciiT 
gamodioda.171   

gaeros uSiSroebis sabWom aRniSnuli situaciis 
gaTvaliswinebiT 1993 wlis rezoluciiT (UNSC Resolution 808), 
eqstraordinaluri da uprecedento qmedebiT,172 daafuZna yofili 
iugoslaviis ad hoc sisxlis samarTlis saerTaSoriso tribunali 
(ICTY), romelsac yofili iugoslaviis teritoriaze (ratione loci) 1991 
wlidan (ratione temporis) individebis mier Cadenili (ratione personae) 

genocidis, omisa da adamianurobis winaaRmdeg mimarTul 

                                                           
170

 ix. Scharf, Schabas, Milosevic (2002), 34_38. sruli dokumenturi masala iugoslaviis 
konfliqtis Sesaxeb xelmisawvdomia bmulze: <http://www.icty.org/en/documents>, [9.2.2016]; 
ix. aseve: Bethlehem, Weller, ‗Yugoslav‘ Crisis, Part I (1997). 
171

 vinaidan bosnieli serbebi haeridan awarmoebdnen bosnieli musulmanebis eTnikur 
wmendas da bosnielmusulmanebs ar SeeZloT Tavis dacva (sahaero Zalebis 
ararsebobis gamo), 1992 wlis 9 oqtombers, ICTY-is Seqmnamde, gaeros rezoluciiT 
(UNSC Resolution 781), bosnia-hercogovinis teritoria arasafren zonad gamoacxada. 
NATO-s sahaero Zalebi mWidro koordinaciaSi iyvnen generalur mdivanTan. ix. iqve, 
23_25.  
172

 Sead. Kerr, ICTY (2004), 1. 
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danaSaulebze (ratione materiae) sisxlissamarTlebrivi devnis 
uflebamosileba mieniWa.173  

 
1.2. ruandis sisxlis samarTlis droebiTi saerTaSoriso tribunali 

1.2.1. ,,eTnikuri wmenda” ruandaSi    

genocidis pirveli rekorduli maCvenebeli afrikis didi 
tbebis regionSi, burundiSi (Burundi), 1972 wels gamovlinda, sadac 200 
000-dan 300 000-mde hutu iqna ganadgurebuli, ZiriTadad, tutsis 
armiis mier Tavawyvetili danaSaulebiT.174 eTnikuri dapirispireba 
afrikaSi wlebis ganmavlobaSi grZeldeboda da, samwuxarod, dResac 
iCens Tavs araerTi mimarTulebiT.175 saerTaSoriso humanitaruli 
samarTlis arsebiTi da sistematuri darRveva genocidis danaSaulis 
masStaburi niSnebiT ruandaSi176 1990 wlis Sua periodidan daiwyo, 
rasac Sedegad mohyva Semdegi genocidi 1994 wels katastrofuli 
SedegiT. 500 000-dan 800 000-mde, umeteswilad, tutsi iqna daxocili, 
rac ruandis saerTo mosaxleobis daaxloebiT 10 procents 
warmoadgenda. aRniSnulis garda, ruandis genocidi sazareli iyo 
danaSaulebis Cadenis formiTac. hutus eqstremistebi 
mowinaaRmdegeebs uswordebodnen maCeteebiTa da sxva blagvi 
sasoflo-sameurneo xelsawyoebiT. situacia kontrols ar 
eqvemdebareboda. ruandis mTavrobisTvis, marTlmsajulebis 
xelmisawvdomobisaTvis, sadamsjelo RonisZiebebis 
gansaxorcieleblad da ,,gatexili sociumis’’ aRsadgenad, aucilebeli 
iyo saerTaSoriso sasamarTlos Seqmna.177 

 
1.2.2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvis” 

ruandaSi 

gaeros uSiSroebis sabWom 1994 wlis rezoluciiT (UNSC 

Resolution 995) ukve aprobirebuli standartiT daafuZna ruandis ad hoc 
sisxlis samarTlis saerTaSoriso tribunali (ICTR), romelsac 
ruandis, aseve mezobeli saxelmwifoebis teritoriebze (ratione loci) 

1994 wlis 1 ianvridan 31 dekembramde (ratione temporis) individebis mier 
Cadenil (ratione personae) danaSaulebze sisxlissamarTlebrivi devnis 

                                                           
173

 ix. Satzger, International and European CL (2012), 191_194. ICTY-is Sesaxeb sruli informacia 
xelmisawvdomia bmulze: <http://www.icty.org/en/documents>, [9.2.2016].  
174

 ix. Gillespie, History of the Laws, Vol. II (2011), 206. 
175

 ICC-is prokuraturis ofisis mier 9 ,,situaciaze” dawyebuli gamoZieba, swored, 
afrikis kontinentze Cadenil danaSaulebs exeba.  
176

 ruandis samefom gafarToeba daiwyo XVI saukunidan, manamde ramdenime patara 
,,gaerTianeba’’ cdilobda qveynis teritoriaze gafarToebas. ix. Peskin, Justice in Rwanda 

and the Balkans (2008), 153_154. 
177

 ix. iqve.  
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ufleba mieniWa. hutus eTnikuri jgufi danaSaulebs sCadioda tutsis 
eTnikuri jgufis (umciresobis) winaaRmdeg. ICTY-gan gansxvavebiT 
ruandis mTavrobam pirdapir iTxova tribunalis dafuZneba. ICTR iyo 
pirveli tribunali, romelmac gamoitana gadawyvetileba gaeros 
genocidis 1948 wlis konvenciaze dayrdnobiT (Prosecutor v. Akayesu). 
aseve, jin kambanda (Jean Kambanda) iyo pirveli saxelmwifos meTauri, 
romelic damnaSaved iqna gamocxadebuli da daekisra individualuri 
sisxlissamarTlebrivi pasuxismgebloba genocidis danaSaulis 
CadenisaTvis.178  

 
1.3. sisxlis samarTlis saerTaSoriso tribunalebis meqanizmi  

2010 wlis 22 dekembers, gaeros uSiSroebis sabWom daafuZna 
,,axali” tribunali _ sisxlis samarTlis saerTaSoriso 
tribunalebis meqanizmi (MICT), ICTR-isa179 da ICTY-is saqmianobis 
bolomde miyvanis mizniT.180 igi Sedgeba ori ganyofilebisgan. 
pirveli ganyofileba, romelsac mieca ICTR-is saqmianobis 
gagrZelebis ufleba, mdebareobs qalaq aruSaSi (Arusha), tanzaniaSi, 
xolo meore, ICTY-is saqmianobis gagrZelebis uflebiT, haagaSi.181 misi 
saqmianoba marTlmsajulebis ganxorcielebis procesSi efuZneba 
individualuri sisxlissamarTlebrivi pasuxismgeblobis princips.   

 
1.4. droebiTi tribunalebis samarTlis mniSvneloba 

II msoflio omis Semdeg evropaSi iugoslaviisa da ruandis 
didi masStabis msgavsi danaSaulebi ar ganxorcielebula. 
saerTaSoriso samarTalSi sasamarTlos SeqmniT individualuri 
pasuxismgeblobis dafuZneba yovelTvis politikuri gadawyvetilebaa. 
saerTaSoriso Tanamegobrobam, gaeros uSiSroebis sabWos 
ZalauflebiT ad hoc tribunalebis dafuZnebiT, saerTaSoriso 
                                                           
178

 ix. Satzger, International and European CL (2012), 195. ICTR-is saqmianobasTan dakavSirebiT 
daw. ix. Mose, ICTR, krebulSi: Bellelli (ed.), ICJ (2011), 79_99. ICTR-is Sesaxeb sruli 
informacia xelmisawvdomia bmulze: <http://unictr.unmict.org/en/tribunal>, [9.2.2016]. 
179

 ICTR-is mandati, misi prezidentis gaTvliT, 2009_2010 wlebSi unda amowuruliyo, 
Tumca es ver moxerxda. miuxedavad imisa, rom 2012 wlis bolosTvis TiTqmis yvela 
saqme bolomde iyo miyvanili sasamarTlo palatis farglebSi, saapelacio 
palataSi gansaxilveli saqmeebi mainc rCeboda tribunalSi. daw. ix. bmulze: 
<http://unictr.unmict.org/en/tribunal>, [9.2.2016].  
180

 ICTY-is saqmianoba Tavdapirvelad ganisazRvra 2010 wlamde, saapelacio ganxilvis 
CaTvliT. Tumca, garkveuli saqmeebis bolomde miyvana garTulda. procesi daamZima 
ramdenime braldebulis dakavebam ICTY-is saqmianobis bolo etapze _ radovan 
karajiCi 2008 wels, ratko mladiCi da e.w. ,,serbuli krainis respublikis” 
prezidenti, goran hadiCi (Goran Hadzic) 2011 wels. daw. ix. bmulze: 
<http://www.icty.org/action/cases/4>, [9.2.2016].  
181

 sisxlis samarTlis saerTaSoriso tribunalebis meqanizmis Sesaxeb sruli 
informacia xelmisawvdomia bmulze: <http://www.unmict.org/ en>, [9.2.2016].  
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samarTalSi aamoqmeda individualuri pasuxismgeblobis dafuZnebis 
meqanizmi, romelic aregulirebs ,,Zalis gamoyenebas” sasamarTlo 
institutebis SeqmniT.182 sasamarTlos dafuZnebis aseTi forma, 
saerTaSoriso samarTlis eqspertTa jgufis azriT, tribunalebis 
kanonierebas eWvqveS ayenebda _ ramdenad iyo gamarTlebuli 
tribunalis dafuZneba uSiSroebis sabWos mier gaeros qartiis me-7 
Tavze miTiTebiT.183 niurnbergisa da tokios tribunalebis msgavsad, 
ad hoc tribunalebs moixseniebdnen gamarjvebul ZalTa 
marTlmsajulebis ganmaxorcielebel sasamarTlod.184 Tumca, 
sasamarTlos universaluroba mdgomareobda imaSi, rom, niurnbergisa 
da tokios tribunalebisgan gansxvavebiT, igi gaeros uSiSroebis 
sabWos, saerTaSoriso Tanamegobrobis Tavisufali nebis safuZvelze 
amoqmedda.185  

saerTo jamSi, ad hoc tribunalebis meSveobiT individualuri 
pasuxismgeblobis dafuZnebis modelma samarTlebrivi, politikuri 
da diplomatiuri TvalsazrisiT gaamarTla.186 mas gaaCnda 
gadawyvetilebis miRebis, iZulebiTi zomebis gamoyenebisa da 
sadamsjelo zomebis gatarebis Zalaufleba, gasaCivrebis uflebis 
(saapelacio palatis) arsebobiT.187 misi precedentuli samarTali  
ICC-is ZiriTadi wyaroa.188  

 

2. individualuri sisxlissamarTlebrivi pasuxismgeblobis 
hibriduli marTlmsajuleba 

msoflios sxvadasxva kuTxeSi arsebulma mZime politikurma, 
ekonomikurma da socialurma mdgomareobam, sayovelTaod aRiarebuli 
saerTaSoriso samarTlis normebis sistematurma darRvevam 
individualuri pasuxismgeblobis dafuZnebis _ sisxlis samarTlis 
saerTaSoriso marTlmsajulebis ganxorcielebis axali Taviseburi 
sistemis Camoyalibeba gamoiwvia. es aris marTlmsajulebis 
ganxorcielebis iseTi forma, rodesac sasamarTlo, romelic 
damoukideblad ver uzrunvelyofs saerTaSoriso Tanamegobrobis 
mier erovnuli sisxlis samarTlis mimarT wayenebul moTxovnas _ 
pasuxismgeblobis individualizacias, internacionalizebulia 
saerTaSoriso samarTlis elementebiT. aseT sasamarTloebs 
saerTaSoriso sisxlis samarTlis literaturaSi 
                                                           
182

 Sead. Kerr, ICTY (2004), 3_5. 
183

 diskusia aRniSnul sakiTxze ix. iqve, 62_65. 
184

 daw. ix. Shahabuddeen, ICJ at the ICTY (2012), 29_30. 
185

 ix. iqve.  
186

 Sead. Kerr, ICTY (2004), 208_210. 
187

 daw. ix. Shahabuddeen, ICJ at the ICTY (2012), 51_128. 
188

 ad hoc tribunalebis precedentul samarTalze dayrdnobiT, ICC-m araerTi axali 
individualuri pasuxismgeblobis doqtrina Seqmna.  
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internacionalizebul Sereul (mixed)189, e.w. hibridul tribunalebs 
(hybrid tribunals) uwodeben.190 hibriduli tribunalebi SegviZlia 
gamovyoT ramdenime niSnis mixedviT: 

_ gaerTianebuli erebis organizaciasa da saxelmwifos 
Soris dadebuli SeTanxmebiT Seqmnili tribunalebi 
(kambojis sasamarTlos sagangebo palatebi, siera-leones 
specialuri sasamarTlo, libanis specialuri tribunali); 
_ sasamarTloebi, rogorc gaeros droebiTi administraciis 
nawili (aRmosavleT timorisa da kosovos sasamarTloebi); 
_ sasamarTloebi, romlebic ar miekuTvnebian gaeros 
administracias (bosniisa da erayis tribunalebi).191 

 

yvela hibriduli tribunali precedentulia da morgebulia 
endemur ,,situaciebs”. individualuri pasuxismgeblobis dafuZnebis 
modelis mxriv, SegviZlia gamovyoT hibriduli tribunalebis 
retroaqtiuli, ad hoc tribunalebis msgavsi, mosamzadebeli, 
subsidiuri da specialuri modelebi.  

 
2.1. retroaqtiuli modeli   

kambojis individualuri pasuxismgeblobis modeli sainteresoa 
misi retroaqtiuli xasiaTiT. 1997 wels kambojis xelisuflebam 
mimarTa gaeros erovnuli sasamarTlos daxmarebis TxovniT. saqme 
exeboda wiTeli kxmerebis (Khmer Rouge) maRali Tanamdebobis pirebis 
mier 1975_1979 wlebSi Cadenili masStaburi danaSaulebis 
gamoZiebas.192 aRniSnul periodSi 1 700 000-mde adamiani daixoca 
                                                           
189

 internacionaluri da nacionaluri sisxlis samarTlis ,,miqsi”. hibriduli da 
internacionalizebuli tribunalebis definiciasa da sistemaze daw. ix. Winkelmann, 

Mixed Courts, krebulSi: Wolfrum (ed.), MPEPIL, Vol. VII (2013), 305_312.  
190

 miuxedavad TiToeuli hibriduli tribunalis sisxlissamarTlebrivi 
pasuxismgeblobis dafuZnebis individualurobisa, maT ramdenime saerTo 
maxasiaTebeli niSani gaaCnia. kerZod: sasamarTloebi marTlmsajulebis 
ganxorcielebis dros iyeneben rogorc erovnul, ise saerTaSoriso normebs; 
sasamarTloebi (mosamarTleebi, prokurorebi da sxv.) dakompleqtebulia rogorc 
erovnuli, ise saerTaSoriso personalisgan da, zogadad, sasamarTlos personali 
muSaobs danaSaulis Cadenis qveyanaSi. Sead. Donlon, Hybrid Tribunals, krebulSi: Schabas, 

Bernaz (ed.), ICL (2011), 85_86. 
191

 aseTi dayofis Sesaxeb ix. Zahar, Sluiter, ICL (2008), 11_13; ix. aseve: Donlon, Hybrid 

Tribunals, krebulSi: Schabas, Bernaz (ed.), ICL (2011), 85_105; Schaack, Slye, ICL Enforcement (2007), 

156_208. 
192

 kamboja damoukidebeli saxelmwifo 1953 wels gaxda. manamde igi safrangeTis 
kolonias warmoadgenda. 1970 wels, princis mSvidobiani gziT gadayenebis Semdeg, 
kambojaSi Camoyalibda axali mTavroba, kxmeris respublikis (Khmer Republic) 
saxeliT. axalma mTavrobam kargi urTierToba SeinarCuna aSS-Tan, ramac ganapiroba 
axali komunisturi partiis, kampuCiis (Kampuchea), e.w. ,,wiTeli kxmerebis” (Khmer 

Rouge) daarseba. ZalauflebisTvis aTwliani brZolis Semdeg kampuCiis partia 
movida xelisuflebaSi. maTi mmarTveloba didxans ar gagrZelebula, radgan 
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SimSiliT, iZulebiTi SromiT, wamebiT, sikvdiliT dasjiTa da sxva 
sastiki arahumanuri xerxiT. mimdinareobda politikuri oponentebisa 
da eTnikuri umciresobebis masobrivi wmenda. damnaSaveebis mTavari 
mizani im periodSi iyo suverenuli kambojis arseboba, ucxo Zalebis 
Carevisa da batonobis gareSe. aseTi mkacri genocidi msoflio 
istorias, saxelmwifos mier sakuTari moqalaqeebis mimarT Cadenili, 
jer ar axsovs. am sisastikis erT-erTi gamorCeuli damnaSave iyo 
pol poti (Pol Pot), romelic 1998 wels, sanam masze 
sisxlissamarTlebrivi devna daiwyeboda, bunebrivi sikvdiliT 
gardaicvala.193  

2001 wels kambojis erovnulma asambleam daafuZna sasamarTlo, 
romelic dakompleqtda rogorc adgilobrivi, ise saerTaSoriso 
personaliT. sasamarTlos ewoda kambojis sasamarTlos sagangebo 
palatebi kambojis sasamarTloebSi (ECCC). 2003 wlis 13 maiss 
generalurma asambleam daamtkica SeTanxmeba gaerosa da kambojis 
xelisuflebas Soris, romliTac gaero Tanxmobas gamoxatavda 
daxmareboda kambojas marTlmsajulebis ganxorcielebaSi. 
sasamarTlos iurisdiqcia xorcieldeba 1975 wlis 17 aprilidan 1979 
wlis 6 ianvris CaTvliT Cadenil danaSaulebze. aRsaniSnavia, rom 
sasamarTlo, dReis mdgomareobiT, iZiebs mxolod oTx saqmes. misi 
Seqmnidan, amdeni xnis ganmavlobaSi, mxolod erT pirs daedo 
msjavri.194 amis gaTvaliswinebiT, saerTo jamSi, sasamarTlos 
saqmianoba individualuri pasuxismgeblobis nawilSi araefeqtianad 
SeiZleba Sefasdes. 

 
2.2. droebiTi tribunalebis msgavsi modeli 

siera-leoneSi samoqalaqo omi saerTo kongresis (All People’s 

Congress) partiasa da gaerTianebuli revoluciuri frontis jgufs 
(Revolutionary United Front) Soris 1991 wlidan 2000 wlamde grZeldeboda. 
saerTo kongresis partia qveynis marTvas XX saukunis 70-iani 
wlebidan Caudga saTaveSi. misi mmarTvelobis periodSi qveyana 
imarTeboda farTomasStabiani instituciuri korufciiT, konkretuli 

                                                                                                                                                                                 
1978_1979 wlebSi vietnamma moaxdina kambojis okupacia da kambojis deklaraciiT 
daafuZna kampuCiis saxalxo respublika. axal ZalasTan dapirispireba ganagrZo 
kampuCiis komunisturma partiam. konfliqti 1991 wlis samSvidobo procesebiT 
amoiwura. amis Semdeg, wiTel kxmerebs politikuri da samxedro saTaveebi nel-nela 
gamoecalaT xelidan. samoqalaqo omi, sabolood, 1998 wels damTavrda. gardamaval 
periodSi isev mimdinareobda mcire masStabis darRvevebi. ix. Williams, Hybrid Tribunals 

(2012), 120_122.  
193

 kambojis konfliqtis (wiTeli kxmerebis mier Cadenili danaSaulebis) Sesaxeb 
istoriuli qronologia da srulyofili dokumenturi masala xelmisawvdomia 
bmulze: <http://www.eccc.gov.kh/en/document/court>, [9.2.2016]; ix. aseve: DeNike, Quigley, Robinson 

(ed.), Genocide in Cambodia (2000), 73 da momdevno gverdebi.  
194

 daw. ix. iqve. 
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eTnikuri jgufebis marginalizaciiTa da tendenciuri politikiT. 
omma, saerTo jamSi, imsxverpla 75 000-mde adamianis sicocxle, 
saerTo mosaxleobis erTi mesamedi iZulebiT ganidevna sacxovrebeli 
adgilebidan.195  

samoqalaqo omis dros adgili hqonda saerTaSoriso sisxlis 
samarTlis araerTi danaSaulis Cadenas. mimdinareobda 
arasrulwlovanTa gamoyeneba (jariskacebis saxiT) sabrZolo 
moqmedebebisaTvis, qalebis gaupatiureba, seqsualuri eqspluatacia 
da sxv. orive mxaris wevrebi monawileobdnen saerTaSoriso 
humanitaruli samarTlis normebis darRvevaSi. yovelive amis 
gamosaZieblad, 2000 wels prezidentma ahmad qabahma (Ahmad Kabbah) 
mimarTa gaeros uSiSroebis sabWos individualuri pasuxismgeblobis 
dasafuZneblad _ efeqtiani marTlmsajulebis gansaxorcieleblad. 
Tavad qveyanas amis SesaZlebloba ar hqonda. gaerosa da siera-
leones Soris 2002 wlis 16 ianvars gaformebuli SeTanxmebiT, qveynis 
dedaqalaq fritaunSi (Freetown) dafuZnda siera-leones specialuri 
sasamarTlo (SCSL). sasamarTlos iurisdiqcia ganisazRvra qveynis 
teritoriaze Cadenili siera-leones samarTliTa da saerTaSoriso 
humanitaruli samarTliT gaTvaliswinebuli danaSaulebiT, 
romlebsac adgili hqonda 1996 wlis 30 noembridan.196  

siera-leones individualuri pasuxismgeblobis modeli zemoT 
ganxiluli ad hoc tribunalebis (ICTY, ICTR) msgavsia. maTi doqtrinac, 
praqtikulad, identuria. Tu ratom ar moxda ad hoc tribunalebis 
formiT sasamarTlos Camoyalibeba, es SeiZleba saerTaSoriso 
sisxlis samarTlis rekonstuqciis periodis ,,brali” iyo. ICC male 
Sedioda ZalaSi. saerTaSoriso Tanamegobrobas isev axali ,,wammzomis 
CarTva” im periodSi xels ar aZlevda.      

                                                           
195

 1991 wlis 23 aprils, gaerTianebuli revoluciuri frontis jgufi, romlis 
SemadgenlobaSic Sediodnen siera-leonesa da sxva afrikuli saxelmwifoebis 
moqalaqeebi, Tavs daesxa qveynis aRmosavleTiT mdebare sofels, rac 
farTomasStabian samoqalaqo omSi gadaizarda. 1999 wels gaeros gaerTianebuli 
afrikis organizaciis, togos xelisuflebisa da sxva organizaciebis daxmarebiT 
togos dedaqalaq lomeSi (Lome), konfliqtis mogvarebis mizniT Catarda samSvidobo 
konferencia. kompromisi iqna miRweuli. imave wlis 7 ivliss mxareebs Soris xeli 
moewera sabrZolo moqmedebebis Sewyvetis SeTanxmebas. miuxedavad amisa 2000 wlis 
dasawyisSi revoluciuri frontis jgufis mier Tavdasxmebi ganaxlda. konfliqti 
2002 wlis 14 ianvramde gagrZelda. 45 000-mde meamboxe Cabarda mowinaaRmdeges. ix. 
Smith, SCSL, krebulSi: Jalloh (ed.), SCSL and its Legacy (2014), 46_59; ix. aseve: Williams, Hybrid 

Tribunals (2012), 65_73; siera-leones konfliqtis Sesaxeb daw. ix. Abdullah (ed.), Between 

Democracy and Terror (2004), 13_120. 
196

 siera-leones specialuri sasamarTlos saqmianobis Sesaxeb daw. ix. Winter, SCSL, 

krebulSi: Bellelli (ed.), ICJ (2011), 101_121; ix. aseve: Kelsall, SCSL (2009), 36 da momdevno 
gverdebi. sasamarTlos dafuZnebis qronologia da sruli dokumenturi masala 
xelmisawvdomia bmulze: <http://www.rscsl.org/documents. html>, [9.2. 2016]. 
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siera-leones specialuri sasamarTlos mier ganxiluli 
yvelaze cnobili saqme iyo liberiis yofili prezidentis, Carlz 
teiloris (Charles Taylor) mimarT, romelic usafrTxoebis mizniT 
ganxiluli iqna haagaSi. 2012 wlis 26 aprils teilori sasamarTlo 
palatam damnaSaved cno gaerTianebuli revoluciuri frontis 
jgufisa da sxva pirebis mier Cadenili danaSaulebis daxmarebaSi 
(TanamonawileobaSi). saqmiswarmoeba gagrZelda saapelacio palataSi, 
romelmac dacvis mxaris SeniSvnebi Seusabamod miiCnia da ucvlelad 
datova sasamarTlo palatis mier gamotanili ganaCeni. liberiis 
yofil prezidents sasjelis saxiT Seefarda 50 wliT Tavisuflebis 
aRkveTa197, imis xazgasmiT, rom igi iyo danaSaulSi (Tana)monawile, 
,,meore xarisxis monawile”.198  

siera-leones specialuri sasamarTlo iyo pirveli Tanamedrove 
saerTaSoriso tribunali, romelmac individualuri 
sisxlissamarTlebrivi pasuxismgebloba daakisra saxelmwifos 
moqmed meTaurs (Prosecutor v. Taylor). igi oficialurad daixura 2013 
wlis dekemberSi. mis nacvlad Seiqmna axali siera-leones damatebiTi 
specialuri sasamarTlo (RSCSL).199 

 
2.3. mosamzadebeli modeli 

1998 wlis 30 agvistos aRmosavleT timorSi damoukideblobis 
referendumis Semdeg gaerom daniSna gardamavali administracia, 
romelsac gadaeca aRmasrulebeli, sakanonmdeblo da sasamarTlo 
funqciebi.200 gardamavalma administraciam 2000 wlis ianvarSi 

                                                           
197

 SCSL, Prosecutor v. Taylor-is saqmeze daw. ix. Gell, Trial of Charles Taylor, krebulSi: Jalloh 

(ed.), SCSL and its Legacy (2014), 642_659.  
198

 sasjelis Sefardebisas amsrulebloba-Tanamonawileobis saxiT danaSaulSi 
monawileobis kategorizaciis aucileblobaze ix. naSromis XIII Tavi.   
199

 gaerosa da siera-leones xelisuflebas Soris gaformebuli SeTanxmebiT, 
dafuZnda siera-leones damatebiTi specialuri sasamarTlo (Residual Special Court for 

Sierra Leone), romelsac gadaeca siera-leones specialuri sasamarTlos memkvidreoba. 
axali sasamarTlo ZiriTadad mdebareobs fritaunSi, Tumca, mowmeTa da 
dazaralebulTa dacvis mizniT, igi Tavis saqmianobas ganaxorcielebs haagaSi. mis 
funqciebSi Sedis siera-leones specialuri sasamarTlos arqivis/precedentuli 
samarTlis ,,ZalaSi SenarCuneba’’, mowmeTa dacva da daxmareba, adgilobrivi 
sisxlissamarTlebrivi devnis organoebis daxmareba-mxardaWera, swori gamoyeneba, 
Zveli ganaCenebis aRsrulebaze kontroli, siera-leones specialuri sasamarTlos 
mier dawyebuli saqmeebis bolomde miyvana da sxv. siera-leones damatebiTi 
specialuri sasamarTlos Sesaxeb sruli informacia xelmisawvdomia bmulze: 
<http://www.rscsl.org/index.html>, [9.2.2016].  
200

 aRmosavleT timoris teritoria 1975 wlamde portugaliis SemadgenlobaSi 
Sedioda. 1976 wlidan indoneziam moaxdina teritoriis aneqsia, romelic 1998 wlis 
30 agvistos damoukideblobis gamocxadebis referendumamde gagrZelda. saerTo 
raodenobis 78,5 procentma dauWira mxari teritoriis damoukideblobas. amis 
sapasuxod, indoneziis mTavrobam daiwyo masobrivi represiebi mosaxleobis 
winaaRmdeg. iyo Cadenili mkvleloba, gaupatiureba, wameba, marodioroba da sxv. ix. 
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daafuZna sasamarTlo sistema, romelic, umeteswilad, dakompleqtda 
saerTaSoriso personaliT.201 individualuri pasuximgeblobis 
dafuZneba xdeboda saerTaSoriso Tanamegobrobis daxmarebiTa da 
gamocdilebis gaziarebiT.202  

gaeros administraciam muSaoba 2005 wels Sewyvita. gaeros 
gardamavali administraciis sasamarTlo sistemam produqtiulad 
imuSava aRmosaveT timorSi.203 individualuri pasuxismgeblobis 
dafuZnebis es modeli kargi magaliTi iyo e.w. ,,axali demokratiis 
qveynebisTvis” _ sasamarTlos saqmianoba mimdinareobda gaeros 
droebiTi administraciis nawilSi, marTlmsajulebis damoukideblad 
ganxorcielebis mosamzadeblad.  

 
2.4. subsidiuri modeli  

kosovosa da bosnia-hercogovinis hibriduli sasamarTloebi 
gamosayofia maTi ICTY-Tan subsidiuri xasiaTis gamo.  

kosovos individualuri pasuxismgeblobis modeli sainteresoa 
ori mimarTulebiT. erTi mxriv, e.w. saerTaSoriso mosamarTleebisa 
da prokurorebis programiT da, meore mxriv, eTnikuri danaSaulebis 
sasamarTlos SeqmniT.  

1999 wels, kosovos teritoriaze NATO-s sahaero Tavdasxmis 
Semdeg, gaerom, 1999 wlis 10 ivniss, daafuZna droebiTi 
administraciis misia kosovoSi (UNMIK), administraciuli funqciebis 
Sesrulebis, adamianis uflebebis dacvisa da wesrigis SenarCunebis 
mizniT.204 gaeros warmomadgenelma mitrovicasa (Mitrovica) da mis 

                                                                                                                                                                                 
Rae, Justice in East Timor (2009), 135 da momdevno gverdebi; ix aseve: Bassiouni, Mixed Models of 

ICJ, krebulSi: Bassiouni (ed.), The Pursuit of ICJ, Vol. I (2010), 451_458. 
201

 magaliTad, sami mosamarTlidan, ori iyo ucxoeli.  
202

 2002 wlis 20 maiss aRmosavleT timori damoukidebeli saxelmwifo, xolo imave 
wlis 27 seqtembers gaeros wevri gaxda. sasamarTlo sistema ukve konstituciiT 
iyo daregulirebuli. ix. Donlon, Hybrid Tribunals, krebulSi: Schabas, Bernaz (ed.), ICL 

(2011), 86_87; ix aseve: Rae, Justice in East Timor (2009), 135 da momdevno gverdebi. 
203

 ix. iqve.  
204

 droebiT administracias gadaeca kosovos aRmasrulebeli, sakanonmdeblo da 
sasamarTlo funqciebi. serbeTis samxedro Zalis, policiis, SeiaraRebuli Zalebis, 
zogadad, teritoriis mmarTveli Zalis gayvanam ukontrolo situacia daafuZna 
avtonomiaSi. iZulebiT gadaadgilebuli mosaxleoba daubrunda teritorias. 
marodioroba, serbebisa da sxva araalbaneli umciresobebis kuTvnili saxlebis 
gaZarcva, mkvleloba, yaCaRoba, qurdoba da sxva danaSaulebis Cadena TiTqmis 
yoveldRiuri movlena gaxda. xSiri iyo organizebuli danaSauli, narkotikebiT 
vaWroba, trefikingi da sxva saerTaSoriso xasiaTis danaSauli. droebiTma 
administraciam SeZlo sasamarTlo sistemis aRdgena. 2000 wlis agvistosTvis 662 
mosamarTle da prokurori muSaobda sistemaSi, umeteswilad, kosovoeli 
albanelebis saxiT. Tumca SemdegSi, samarTliani marTlmsajulebis 
ganxorcielebis mizniT, vinaidan didi albaTobiT, tendenciuri politika iqneboda 
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daqvemdebarebaSi myof kosovos yvela raionul da uzenaes 
sasamarTloSi, tendenciuri marTlmsajulebis Tavidan acilebis 
mizniT, daniSna saerTaSoriso mosamarTleebi da prokurorebi. amiT 
man hibriduli mmarTveloba kosovoSi saerTaSoriso elementebiT 
gaamyara.205 

mogvianebiT gaeros specialurma warmomadgenelma kosovoSi, 
mrCevelTa sabWos SuamdgomlobiT, miiRo gadawyvetileba, Seqmniliyo 
kosovos omisa da eTnikuri danaSaulebis sasamarTlo _ genocidis, 
omisa da adamianurobis winaaRmdeg mimarTul, SidaeTnikur 
danaSaulebSi braldebuli pirebis individualuri pasuxismgeblobis 
dakisrebis mizniT. sasamarTlos personali, umeteswilad, 
dakompleqtda saerTaSoriso mosamarTleebiT, prokurorebiTa da 
eqspertebiT. individualuri pasuxismgeblobis dafuZnebis koliziis 
Tavidan asacileblad, kosovos sasamarTlos mWidro kavSiri hqonda 
ICTY-Tan, romelic Tavis iurisdiqcias axorcielebda, umeteswilad, 
maRali Tanamdebobis pirebis mier Cadenil gansakuTrebul 
(kompleqsur) danaSaulebze.206 es iyo marTlmsajulebis 
ganxorcielebis specialuri sistema, aRmosavleT timoris modelis 
msgavsad, TviTon erovnuli, kosovos sasamarTlo sistemis SigniT, 
romelic orientirebuli iyo, umZimes danaSaulebTan (core crimes) 
erTad, aseve, terorizmze, korufciasa da sxva msgavs kompleqsur 
danaSaulebze.207  

bosnia-hercogovinis individualuri pasuxismgeblobis modeli 
sainteresoa gaerosgan struqturulad damoukidebeli sasamarTlo 
sistemis arsebobiT. bosnia-hercogovinis teritoriaze danaSaulebis 
Cadena, rogorc aRvniSneT, ICTY-is dafuZnebis Semdegac grZeldeboda. 
bosnia-hercogovinis parlamentma 2002 wlis ivlisSi gansakuTrebuli 
xasiaTis danaSaulebisgan bosnieli moqalqeebis uflebaTa dacvis 
mizniT miiRo kanoni, ris safuZvelzec sisxlis samarTlis 

                                                                                                                                                                                 
gatarebuli albanelebis mxridan serbebis mimarT, personali gadaxalisda. es 
procesi daaCqara 2000 wlis TebervalSi qalaq mitrovicaSi eTnikurad serbi 
ltolvilebiT savse avtobusze Tavdasxmam. ix. Bassiouni, Introduction to ICL (2013), 726_729; 
ix. aseve: Donlon, Hybrid Tribunals, krebulSi: Schabas, Bernaz (ed.), ICL (2011), 87_89. 
205

 daw. ix. iqve.  
206

 daw. ix. Williams, Hybrid Tribunals (2012), 82_84; ix. aseve: Bassiouni, Mixed Models of ICJ, 

krebulSi: Bassiouni (ed.), The Pursuit of ICJ, Vol. I (2010), 431_433. 
207

 kanoni aZlevda prokurors, braldebuls an damcvels uflebas, peticiiT 
miemarTa sasamarTlosTvis, romlis dakmayofilebis SemTxvevaSi saqme gadaecemoda 
sam mosamarTles. samidan minimum ori yovelTvis ucxoeli (saerTaSoriso) 
mosamarTle iyo. hibriduli funqciebi kanonSi iyo mkacrad gawerili. 2004 wlis 
monacemebiT, 12 saerTaSoriso mosamarTle da 12 saerTaSoriso prokurori 
muSaobda kosovos sasamarTlo sistemaSi. 2008 wels evrokavSirmac damatebiT 
kosovoSi daafuZna kanonis uzenaesobis misia sasamarTlo sistemis daxmarebis 
mizniT. kosovom damoukidebeloba 2008 wlis TebervalSi gamoacxada. ix. iqve, 89_90; 
ix. aseve: Donlon, Hybrid Tribunals, krebulSi: Schabas, Bernaz (ed.), ICL (2011), 89. 
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ganyofilebaSi afuZnebda specialur palatas.208 igi fokusirebuli 
iyo omis, organizebul, ekonomikur da korufciul danaSaulebze. 

ICTY-is mxardasaWerad bosnia-hercogovinis umaRlesi sasamarTlos 
prokuraturis ofisi Seicavda omis danaSaulebis specialur 
departaments, xuTi regionaluri gamoZiebis jgufiTa da eqvsi 
sagamoZiebo jgufiT srebrenicaSi ganxorcielebuli 
danaSaulebisaTvis. yvela jgufi ganTavsda saraevoSi (Sarajevo). aseve 
palatebis dasaxmareblad Seiqmna samdivno. omis danaSulebis 
palatas hqonda imis ufleba, rom ganexila ICTY-is saqmeebic, Tumca 
iseTi, romelic iyo dabali, an saSualo sirTulis. daaxloebiT 6 
saqme gadaegzavna palatas ICTY-gan.209 bosnia-hercogovinis omis 
danaSaulebis specialuri departamenti, SeiZleba iTqvas, iyo ICTY-is 
damatebiTi, subsidiuri palata, naklebad mniSvnelovani saqmeebisgan 
gansatvirTavad.  

 
2.5. specialuri modeli  

hibridul tribunalebSi gamosayofia libanisa da erayis 
individualuri pasuxismgeblobis dafuZnebis specialuri modelebi. 

2005 wlis 14 Tebervals libanis dedaqalaqis, beiruTis (Beirut), 
centrSi momxdari didi afeTqebis Sedegad gardaicvala 23 adamiani, 
romelTa Soris iyo qveynis yofili premier-ministri, rafik hariri 
(Rafic Hariri). hariris kargi urTierToba hqonda dasavleTis qveynebTan, 
gansakuTrebiT, aSS-Tan da safrangeTTan.210 misi gardacvalebis 
Semdeg kriminogenuli viTareba mkveTrad damZimda. gaxSirebuli 
mkvlelobebis fonze libanis xelisuflebam mimarTa gaeros 
saerTaSoriso xasiaTis tribunalis dasafuZneblad. 

libanis specialuri tribunali (STL) dafuZnda gaeros qartiis 
me-7 Tavis farglebSi, 2007 wlis rezoluciiT (UNSC Resolution 1757). igi 
gaixsna 2009 wlis 1 marts haagis siaxloves, laidSendamSi 

                                                           
208

 omis danaSaulis palata Sedgeboda ramdenime panelisgan, TiToSi iyo ori 
saerTaSoriso da erTi bosnieli mosamarTle. 2006_2007 wlebSi sistema Seicvala 
da igi Sedgeboda ori bosnieli da erTi saerTaSoriso mosamarTlisgan, xolo 2010 
wlis dasawyisidan _ ukve samive mosamarTle iyo bosnieli. ix. M. Cherif Bassiouni, 

Mixed Models of ICJ, krebulSi: Bassiouni (ed.), The Pursuit of ICJ, Vol. I (2010), 437_438. 
209

 daw. ix. iqve, 435_440; ix. aseve: Rangelov, Theros, Transitional Justice in Bosnia and Herzegovina, 

krebulSi: Ambos, Large, Wierda (ed.), Peace and Justice (2009), 357_389. 
210

 2005 wlis 25 Tebervals gaeros generalurma mdivanma viTarebis Sesaswavlad 
beiruTSi specialuri jgufi gaagzavna, romlis SuamdgomlobiTac imave wlis 
aprilSi gaerom rezoluciiT daafuZna saerTaSoriso damoukidebeli sagamoZiebo 
komisia teroristuli Tavdasxmis gamoZiebis _ mtkicebulebis moZiebisa da 
adgilobrivi sagamoZiebo organoebisaTvis daxmarebis aRmoCenis mizniT. 
mogvianebiT es jgufi hariris gardacvalebis Semdeg Cadenil seriul 
danaSaulebsac iZiebda. am komisias mandati amoewura 2009 wels. ix. iqve.  
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(Leidchendam), niderlandebSi. es ar iyo gaeros sasamarTlo da ar 
moicavda gaeros saerTaSoriso damoukidebel sagamoZiebo komisias. 
misi iurisdiqcia sasamarTlos prokuraturis ofiss gadaeca. 
aRsaniSnavia, rom sawyis etapze sasamarTlom pasuxismgeblobisgan 
gaaTavisufla oTxi libaneli generali, romlebic dakavebuli iyvnen 
libanis xelisuflebis mier hariris TavdasxmasTan dakavSirebiT.211 
libanis individualuri pasuxismgeblobis modeli naklebad 
precedentulia. igi ufro politikuri xasiaTis matarebeli iyo.212   

erayis tribunalis individualuri pasuxismgeblobis 
specialuri modeli gamosayofia aseve Tavisi politikuri xasiaTiT. 
igi struqturulad ar iyo gaeros droebiTi administraciis nawili.  

aSS-is mier erayis teritoriaze samxedro kontrolis 
damyarebis Semdeg,213 sadam huseinisa (Saddam Hussein) da misi reJimis 
warmomadgenlebis gasamarTlebis mizniT, erayis saxelmwifo sabWom 
2003 wlis 9 dekembris dekretiT erayis specialuri tribunali (IST) 

daafuZna.214 tribunalis individualuri pasuxismgeblobis dafuZnebis 
iurisdiqcia (ratione loci), misi erovnuli statusis miuxedavad, rogorc 
erayis, aseve, iranisa da quveiTis teritoriebze Cadenili 
danaSaulebiT ganisazRvra. genocidis, omisa da adamianurobis 

                                                           
211

 ix. Williams, Hybrid Tribunals (2012), 74_79; ix. aseve: Bassiouni, Mixed Models of ICJ, 

krebulSi: Bassiouni (ed.), The Pursuit of ICJ, Vol. I (2010), 465_470. libanis specialuri 
tribunalis Sesaxeb sruli informacia xelmisawvdomia bmulze: <http://www.stl-tsl.org>, 

[9.2.2016]. 
212

 aRsaniSnavia, rom libanis specialuri tribunali, iseve, rogorc kambojis 
sasamarTlos sagangebo palatebi, ad hoc tribunalebisgan gansxvavebiT, 
individualuri pasuxismgeblobis dasafuZneblad iyenebda safrangeTis msgavsi 
inkviziciuri procesis models. ix. Ambos, Treatise on ICL, Vol. I (2013), 51_53.  
213

 aSS erayis operaciis ZiriTadi kontributori iyo. man samxedro dartyma erayze 
2003 wlis 19 marts ganaxorciela sadam huseinis reJimis damxobis mizniT. aSS-is 
prezidentma jorj buSma ukve 2003 wlis 1 maiss didi samxedro operacia 
dasrulebulad gamoacxada, rac erayis teritoriaze kontrolis damyarebas 
niSnavda. erayis procesebis erT-erTi didi kontributori, aseve, didi britaneTi 
iyo. buSis administraciis Semdegi gegma axali saxelmwifo institutebis 
CamoyalibebaSi mdgomareobda. 2003 wlis 8 maiss aSS da didi britaneTi 
koaliciuri droebiTi xelisuflebis Seqmnis iniciativiT gamovidnen, romelsac 
gadaecemoda qveynis marTva. am winadadebas gaeros uSiSroebis sabWom dauWira 
mxari. droebiT (gardamaval) mmarTvel Zalas gadaeca mTeli aRmasrulebeli, 
sakanonmdeblo da sasamarTlo funqciebi. mmarTvelma Zalam daafuZna erayis 
saxelmwifo sabWo. daw. ix. Bassiouni, Hanna, IHCCS and Hussein, 39 CWRJIL (2007), 27_35. 
214

 saubari iyo ICTY-isa da ICTR-is msgavsi ad hoc an siera-leones saxis hibriduli 
tribunalis Seqmnaze, romelic iarsebebda gaerosa da erayis gardamaval 
xelisuflebas Soris gaformebuli SeTanxmebis safuZvelze. Tumca sabolood 
saerTaSoriso elementebiT mxardaWerili erayis erovnuli specialuri 
tribunalis Seqmna gadawyda. igi ganTavsda baRdadSi. 10 dekembers miRebuli erayis 
specialuri tribunalis statutis mixedviT, tribunali saxelmwifo 
struqturebisgan damoukidebel oficialur organos warmoadgenda. daw. ix. iqve, 43 
da momdevno gverdebi. 
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winaaRmdeg mimarTuli danaSaualebis garda, tribunali erayis 
samarTliT gaTvaliswinebul sxva saxis specifikur danaSaulebzec 
avrcelebda iurisdiqcias (ratione materiae), romlebic dakavSirebuli 
iyo erayis omTan. statuti avaldebulebda tribunalis prezidents, 
sasamarTlo da saapelacio palatebSi daeniSna ucxoeli mrCevlebi 
an damkvirveblebi, romlebic tribunals daexmarebodnen 
saerTaSoriso samarTlis farglebSi muSaobaSi.215 tribunalis  
iurisdiqcia droSi (ratione temporis) xorcieldeboda 1968 wlis 17 
ivlisidan 2003 wlis 1 maisamde periodSi Cadenil danaSaulebze, rac 
individualuri pasuxismgeblobis dafuZnebas, kambojis hibriduli 
modelis msgavsad, arTulebda.  

2005 wlis oqtomberSi miRebuli permanentuli konstituciis 
134-e muxliT ganisazRvra erayis umaRlesi sisxlis samarTlis 
sasamarTlos (IHCC) damoukidebeli statusi, romelic auqmebda 
erayis specialur tribunals. aRsaniSnavia, rom yvela sxva 
ganxiluli ad hoc Tu hibriduli tribunalebis statutebisgan 
gansxvavebiT, erayis sisxlis samarTlis kodeqsi iTvaliswinebda 
sasjelis saxiT sikvdiliT dasjas.216 swored am sasamarTlom cno 
huseini damnaSaved adamianurobis winaaRmdeg mimarTuli 
danaSaulebis CadenisaTvis da sasjelis saxiT Seufarda sikvdiliT 
dasja.217  

                                                           
215

 erayis mmarTvelma Zalam, daafuZna amerikeli prokurorebiTa da gamomZieblebiT 
dakompleqtebuli adamianurobis winaaRmdeg mimarTuli danaSaulis sagamoZiebo 
nawili, romelsac daxmareba unda gaewia gamoZiebisa da sasamarTlosaTvis. 2004 
wlis maisSi, aSS-ma daafuZna specialuri kavSiri, romlis farglebSic 
saerTaSoriso eqspertebi Cautarebdnen treningebs gamomZieblebs, prokurorebsa da 
mosamarTleebs. erayis specialuri tribunalis Sesaxeb daw. ix. USIP, Building IST 

(2004), xelmisawvdomia bmulze: <http://www.usip.org/sites/default/files/sr122.pdf>, [9.2.2016]; ix. 
aseve: Shany, Does One Size Fit All?, 2 JICJ (2004), 338_346. 
216

 ix. Bassiouni, Hanna, IHCCS and Hussein, 39 CWRJIL (2007), 50 da momdevno gverdebi; ix. 
aseve: Donlon, Hybrid Tribunals, krebulSi: Schabas, Bernaz (ed.), ICL (2011), 99_100. 
217

 daw. ix. iqve, Blinderman, Hussein, 30 UPJIL (2008_2009), 1241 da momdevno gverdebi. 
zemoaRniSnuli individualuri pasuxismgeblobis dafuZnebis hibriduli modelebis 
garda, aRsaniSnavia bangladeSis individualuri pasuxismgeblobis modeli, 
romelic gansakuTrebul axal midgomas ar gvTavazobs. es aris nacionaluri 
kanonmdeblobiT Seqmnili erovnuli marTlmsajulebis meqanizmi, orientirebuli 
saerTaSoriso danaSaulebze, ris gamoc uwodeben mas saerTaSoriso danaSaulebis 
tribunals. pirveli piri, romelsac brali wauyena tribunalma 2011 wlis 
noemberSi, iyo bangladeSSi damoukideblobis mowinaaRmdege islamisturi partiis 
lideri delvar hasan seide (Delwar Hassan Sayedee). bangladeSi iyo pirveli samxreT-
aziuri qveyana, romelic SeuerTda ICC-s. saerTo samarTali da saerTaSoriso 
CveulebiTi samarTali ganixileba, rogorc samarTlis pirveladi wyaro. 
tribunali hgavs sxva tribunalebs, magram imarTeba erovnuli saproceso normebiT, 
romlebic gamomdinareobs inglisuri statutebidan. sisxlissamarTlebrivi devna, 
dReis mdgomareobiT, mimdinareobs, aseve, damoukideblobis mowinaaRmdege 
islamisturi partiisa da sxva partiis wevrebze. ix. Ambos, Treatise on ICL, Vol. I (2013), 

50_51. 
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2.6. hibriduli marTlmsajulebis produqti 

hibriduli tribunalebis meSveobiT saerTaSoriso sisxlis 
samarTalma moaxdina individualuri pasuxismgeblobis doqtrinis 
transplantacia sxvadasxva qveynis sisxlis samarTlis sistemaSi. 
dReis mdgomareobiT, mTeli es doqtrina Tavs iyris ICC-Si, misi 
rekonstruqcia-modernizaciis mizniT.  

aqedan gamomdinare, hibriduli tribunalebis individualuri 
pasuxismgeblobis doqtrinis gansakuTrebuli niuansebi ganxiluli 
iqneba ad hoc tribunalebisa da ICC-is individualuri 
pasuxismgeblobis doqtrinebis konteqstSi.  
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V. individualuri sisxlissamarTlebrivi pasuxismgeblobis 
dafuZnebis permanentuli modeli  

     saerTaSoriso Tanamegobrobam, individualuri pasuxismgeblobis 
dakisrebis saerTo politikis SemuSavebis mizniT, 1998 wlis 17 
ivliss 120 saxelmwifos monawileobiT safuZveli Cauyara sisxlis 
samarTlis saerTaSoriso sasamarTlos _ ICC-s, romlis wesdebam, 
romis statutma, permanentuli sisxlis samarTlis marTlmsajulebis 
ganxorcielebis  samarTlebrivi safuZveli Seqmna.218 sisxlis 
samarTlis saerTaSoriso marTlmsajulebis ganviTarebis istoriuli 
eqskursi pirdapir mianiSnebs ICC-is mniSvnelobas. igi aris 
damoukidebeli saerTaSoriso organizacia, romelic ar aris gaeros 
sistemis nawili. mas 2002 wlis wlis 1 ivlisidan (ratione temporis) 

individebis mier (ratione personae) Cadenili genocidis, adamianurobis 
winaaRmdeg mimarTul, omisa da agresiis danaSaulebze (ratione 

materiae)219 sisxlissamarTlebrivi devnis ufleba mieniWa.220 igi, 
marTlac, didi gamowvevebis winaSe dgas. mTeli saerTaSoriso 
Tanamegobroba imis molodinSia, Tu rogor gaarTmevs Tavs ICC masze 
dakisrebul amocanebs da rogor precedentul samarTals Seqmnis 
igi.  

 

1. arsebuli mdgomareoba sisxlis samarTlis saerTaSoriso 
sasamarTloSi  

XXI saukunis dasawyisSi afrikis kontinentze, kerZod, ugandaSi, 
kongos demokratiul respublikaSi, centraluri afrikis 
respublikaSi, keniaSi, libiaSi, sudansa da kot-d’ivuarSi sazareli 
danaSaulebis Cadenam SeZra saerTaSoriso Tanamegobroba. erovnuli 
marTlmsajuleba TiTqmis yvela aRniSnul SemTxvevaSi uZluri iyo 

                                                           
218

 ix. turava, saerTaSoriso sasamarTlo (2005), 1. ICC-ze da romis statutze daw. 
ix. turava, safuZvlebi (2015), 55_80; ix. aseve: turava, eqskluziuri iurisdiqcia, 
krebulSi: ivaniZe (red.), lekveiSvili_85 (2014), 40_71. 
219

 ICC agresiis danaSaulze Tavidanve ar axorcielebda iurisdiqcias. 2010 wels, 
kampalaSi (Kampala), uganda, romis statutis gadasinjvis konferenciaze SemuSavda 
agresiis danaSaulis Semadgenloba, ris safuZvelzec, ICC-is wesdebas daemata me-
8bis, me-15bis, me-15ter da 25(3bis)-e muxlebi. ICC-s ar SeuZlia Tavisi iurisdiqcia 
agresiis danaSaulis mimarT ganaxorcielos 2017 wlamde. ix. Kampala Resolution 

RC/Res.6 (1.6.2010), <https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-ENG.pdf>, [9.1.2016]; ix. 
aseve: kresi, holtcendorfi, kampalas kompromisi, 1 samarTlis Jurnali (2011), 
278_319; Kreß, Holtzendorff, Kampala Compromise, 8 JICJ (2010), 1179_1217. daw. ix. Kreß, Barriga 

(ed.), Crime of Aggression (2012). 
220

 oTxive iurisdiqciaze (kompetenciaze) ix. turava, safuZvlebi (2015), 71_74; ix. 
aseve: turava, eqskluziuri iurisdiqcia, krebulSi: ivaniZe (red.), lekveiSvili_85 
(2014), 40_71; jiSkariani, sasamarTlo da kompetencia, 1 samarTlis mimoxilva (2013), 
81_89. 
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ganexorcielebina saTanado zomebi qveynis SigniT Cadenil 
danaSaulebze sisxlissamarTlebrivi pasuxismgeblobis 
dasakisreblad. aRniSnuli afrikis kontinentis ,,situaciebi”221 
ecnoba ICC-s, romlis Seqmnis mTavari mizanic aseT SemTxvevebSi 
drouli sisxlissamarTlebrivi RonisZiebebis gatarebaa.  

ICC-ze dReis mdgomareobiT 22 saqmea miwerili, 9 qveyanaSi 
arsebul mZime situaciaze, sadac romis statutiT gaTvaliswinebuli 
danaSaulebis Cadena TiTqmis Cveulebrivi movlena gaxda.222 

ICC-is wesdebis mixedviT, prokurors winaswari gamoZiebis 
dawyeba nebismieri statutis monawile saxelmwifos teritoriaze, 
misi Txovnis safuZvelze, SeuZlia, xolo aramonawile saxelmwifos 
teritoriaze _ mxolod gaeros uSiSroebis sabWos mimarTvis 
safuZvelze. damatebiT prokurors SeuZlia, sakuTari iniciativiT 
(proprio motu) daiwyos winaswari gamoZieba sasamarTlos iurisdiqciaSi 
Semavali danaSaulebis Cadenis Sesaxeb miRebul informaciaze 
dayrdnobiT, romelic xelmisawvdomia samTavrobo Tu arasamTavrobo 
organizaciebis, konkretuli pirebisa da sxva sando wyaroebidan.223  

romis statutis monawile oTxma saxelmwifom – ugandam, kongos 
demokratiulma respublikam, centraluri afrikis respublikam da 
malim mimarTa ICC-s maT teritoriebze Cadenil danaSaulebze 
sisxlissamarTlebrivi RonisZiebebis gatarebis mizniT. damatebiT 
gaeros uSiSroebis sabWom ICC-is prokuraturis ofiss, gamoZiebis 
dawyebis mizniT, gansaxilvelad gadasca statutis ori aramonawile 
saxelmwifos _ sudanisa da libiis situaciebi. sruli analizis 
Semdgom xelmisawvdomi informaciebis safuZvelze prokurorma yvela 
zemoT aRniSnul saqmeze daiwyo gamoZieba. aseve ICC-m prokurors 
misca ufleba proprio motu daewyo gamoZieba keniasa (2010 wlis 31 
marti) da kot-d’ivuarSi (2011 wlis 3 oqtomberi).224 

ICC-is interesis sferoSia 2008 wlis agvistos ruseT-
saqarTvelos omis movlenebi. 2016 wlis 27 ianvars winasasamarTlo 
palatam ICC-is prokurors fatu bensudas (Fatou Bensouda) 
saqarTvelos situaciasTan dakavSirebiT gamoZiebis dawyebis neba 
darTo. amas win uZRoda winasasamarTlo palatisadmi bensudas 2015 

                                                           
221

 ICC sxvadasxva qveyanaSi dawyebul Tavis gamoZiebas _ “situation” terminiT 
moixseniebs.  
222

 sruli informacia yvela situaciisa da saqmis Sesaxeb xelmisawvdomia bmulze: 
<https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/Pages/situations%20and%20cases.aspx>, 

[9.2.2016]. 
223

 daw. ix. romis statutis me-11 da momdevno muxlebi.  
224

 ix. Situations and Cases, <https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/Pages/ 

situations%20and%20 cases.aspx>, [9.2.2016]; ix. aseve: Annual Report to UNGA (30.10.2014), 

<http://www.icc-cpi.int/iccdocs/presidency/UNGA-PS-30-10-2014-Eng. pdf>, [9.2.2016].  
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wlis 13 oqtombris mimarTva im danaSaulTa gamoZiebis dawyebis 
TxovniT, romlebic saqarTveloSi 2008 wlis pirveli ivlisidan 10 
oqtombramde qveynis SeiaraRebul Zalebs, separatistuli samxreT 
oseTis SeiaraRebul formirebebsa da ruseTis SeiaraRebul Zalebs 
Soris konfliqtis dros ganxorcielda. saqarTvelos situacia ICC-

is pirveli precedentia afrikis kontinentis gareT.225  

individualuri pasuxismgeblobis doqtrinasTan, gansakuTrebiT, 
danaSaulSi amsruleblobis institutTan mimarTebiT, mniSvnelovania 
kongos demokratiuli respublikis, centraluri afrikis 
respublikisa da sudanis situaciebi.  

 

2. situacia kongos demokratiul respublikaSi 

ICC-is yofilma mTavarma prokurorma, luis moreno okampom (Luis 

Moreno Ocampo), pirveli gamoZiebis dawyebis gadawyvetileba kongos 
demokratiuli respublikis situaciasTan dakavSirebiT 2004 wlis 23 
ivniss miiRo. aRniSnuls win uZRoda 2004 wlis 19 marts respublikis 
mTavrobis saxeliT gamogzavnili werili, romelSic igi Tavis 
qveyanaSi sasamarTlos iurisdiqciaSi Semavali danaSaulebis Cadenis 
Sesaxeb iuwyeboda da gamoZiebis dawyebis TxovniT mimarTavda.226                                                                                                                                  

milionobiT moqalaqe gaxda kongos demokratiul respublikaSi 
arsebuli konfliqtis msxverpli. saxelmwifoebi, saerTaSoriso 
organizaciebi, samTavrobo da arasamTavrobo organizaciebi 
aTasobiT msxverplis Sesaxeb iuwyebodnen.227 mTavari prokurori 
gamoZiebis fokusirebas ufro ituriSi (Ituri)

228 2002 wlidan Cadenil 
danaSaulebze axdenda, ICC-is droiTi iurisdiqciidan (ratione temporis) 
gamomdinare. gamoZiebis dasawyebad prokuraturis mzadyofnas kongos 
demokratiuli respublikis mTavrobac miesalma. okampos TqmiT, 
prokuraturis pirveli gamoZiebis dawyeba saerTaSoriso 
marTlmsajulebisaTvis win gadadgmul nabijs warmoadgenda, 

                                                           
225

 saqarTvelos situaciaze daw. ix. Situation in Georgia, <https://www.icc-cpi.int/en_menus/icc/ 

situations%20and%20cases/situations/ICC-01_15/Pages/default.aspx>, [1.2.2016]. prokuraturis mier 
me-15 muxlis Sesabamisad gamoZiebis dawyebis Taobaze 2015 wlis 13 oqtombris 
Suamdgomloba ix. iqve.  
226

 ix. Prosecutor Receives Referral (19.4.2004), <http://www.icc-cpi.int/en_menus/icc/situations%20and% 

20cases/situations/situation%20icc%200104/Pages/situation%20index.aspx>, [9.2.2014].  
227

 kongos demokratiul respublikaSi arsebul mdgomareobasTan dakavSirebiT ix. 
Human Rights Watch-is moxseneba: Ituri: ―Covered in Blood‖ (2003), <https://www.hrw.org/reports/2003/ 

ituri0703/DRC0703.pdf>, [9.2.2016].  
228

 regioni kongos demokratiul respublikaSi, ugandis sazRvarTan. 
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romelic msxverplTa dacvisa da dausjelobis winaaRmdeg iyo 
mimarTuli.229  

kongos demokratiuli respublikis SemTxvevidan, danaSaulis 
amsruleblobis sakiTxTan mimarTebiT, mniSvnelovania Tomas lubanga 
dailos (Prosecutor v. Thomas Lubanga Dyilo)

230 da jermein katangasa231 da 
maTiu ngadjolo Cuis232 (Prosecutor v. Germain Katanga and Mathieu Ngudjolo 

Chui) saqmeebi, romlebsac qvemoT ganvixilavT.  

 

3. situacia centraluri afrikis respublikaSi 

okampom centraluri afrikis respublikis xelisuflebisgan 
qveyanaSi arsebul mdgomareobaze mimarTva 2004 wlis 22 dekembers 
miiRo, romelSic aRwerili iyo ICC-is iurisdiqciaSi (ratione materiae) 
Semavali danaSaulebis Cadenis faqti. prokuraturas informacias 
awvdidnen rogorc arasamTavrobo, ise saerTaSoriso 
organizaciebi.233 

centraluri afrikis respublikis situacia iyo pirveli 
SemTxveva prokuraturis ofisSi, romelSic  seqsualuri xasiaTis 
danaSaulTa ricxvi mniSvnelovad aRemateboda mkvlelobebs. 
miRebuli informacia mSvidobiani mosaxleobis gaupatiurebis Sesaxeb 
imdenad didi iyo, rom igi ver iqneboda ignorirebuli ICC-is mier. 
asobiT moqalaqe aRwerda seqsualuri xasiaTis danaSaulebis 
faqtebs, Tu rogor aupatiurebdnen maT, sajarod, yvelas dasanaxad. 
okampos TqmiT, rodesac sastiki danaSaulebis Sedegad 
dazaralebuli mosaxleoba iTxovda marTlmsajulebis daxmarebas, 
maT valdebulebas warmoadgenda imis Cveneba, rom aseTi danaSaulebi 
ver darCeboda dausjeli.234  

centraluri afrikis respublikis umaRlesma, sakasacio 
sasamarTlom aRiara erovnuli marTlmsajulebis uunaroba, 
ganexorcielebina Tavisi saqmianoba qveyanaSi gamovlenili 

                                                           
229

 ix. OTP Opens its First Investigation (23.6.2004), <https://www.icc-cpi.int/en_menus/icc/press%20and 

%20media/press%20releases/2004/Pages/the%20office%20of%20the%20prosecutor%20of%20the%20intern

ational%20criminal%20court%20opens%20its%20first%20investigation.aspx>, [9.2.2016].  
230

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012.  
231

 ix. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014. 
232

 ix. ICC, Prosecutor v. Chui, TC Judgment, 18.12.2012. 
233

 ix. Background Situation in the Central African Republic (22.5.2007), <https://www.icc-cpi.int/NR/ 

rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/144037/ICCOTPBN20070522220_A_EN.pdf>, [9. 

2.2016]. 
234

 ix. iqve; ix. aseve: OTP Opens Investigation in the Central African Republic (225.2007), 

<https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200105/ press 

%20releases/Pages/prosecutor%20opens%20investigation%20in%20the%20central%20african%20republic.a

spx>, [9.2.2016].   
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danaSaulebis mimarT. es romis statutiT, komplementarulobis 
principis SinaarsiT235, saqmis dasaSvebobis erT-erT aucilebel 
pirobas warmoadgens, imis gaTvaliswinebiT, rom ICC interesdeba 
saqmiT, rodesac erovnuli marTlmsajuleba uZluria, an ar surs 
ganaxorcielos masze dakisrebuli movaleoba.236 

ICC-is mTavarma prokurorma, miRebuli informaciebis 
gaanalizebis Semdeg, rodesac darwmunda centraluri afrikis 
respublikaSi sasamarTlos iurisdiqciaSi Semavali danaSaulebis 
CadenaSi, romis statutiT gaTvaliswinebuli procedurebis Semdeg, 
2007 wlis 22 maiss daiwyo gamoZieba.237 gamoZiebis mixedviT, 
danaSaulTa Cadenis piki 2002 da 2003 wlebSi gamovlinda.238 

2014 wlis 24 seqtembers ICC-is mTavarma prokurorma bensudam 
centraluri afrikis respublikaSi daiwyo axali gamoZieba, meore 
situaciis farglebSi, 2012 wlidan Cadenili marTlmsajulebis 
winaaRmdeg mimarTuli darRvevebis gamoZiebis mizniT. pirveli 
situacia exeboda 2002_2003 wlebSi Cadenil danaSaulebs. 
centraluri afrikis respublikis gardamavali mTavrobis mimarTvis 
safuZvelze gamokvleuli informaciiT, bensuda aRniSnavda, rom 
arsebobda safuZvliani eWvi selekasa (Seleka) da anti-balakas (Anti-

Balaka) jgufebis mier omisa da adamianurobis winaaRmdeg mimarTuli 
danaSaulebis Cadenis Sesaxeb.239  

centraluri afrikis respublikis situaciidan meTauris 
pasuxismgeblobis doqtrinasTan mimarTebiT mniSvnelovania jin-pier 
bemba gombos (Prosecutor v. Jean-Pierre Bemba Gombo) saqme240, romelsac 
qvemoT ganvixilavT. 

 

4. situacia sudanSi  

gaeros uSiSroebis sabWom, misi qartiis me-7 Tavis Sesabamisad, 
2005 wlis 31 marts miRebuli rezoluciiT (UNSC Resolution 1593) 

                                                           
235

 ix. turava, safuZvlebi (2015), 63_67. 
236

 ix. Background Situation in the Central African Republic (22.5.2007), <https://www.icc-cpi.int/NR/ 

rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/144037/ICCOTPBN20070522220_A_EN.pdf>, [9. 

2.2016]; ix. aseve: romis statutis me-17(1) muxli.  
237

 ix. iqve.  
238

 ix. Background Situation in the Central African Republic (22.5.2007), <https://www.icc-cpi.int/NR/ 

rdonlyres/B64950CF-8370-4438-AD7C-0905079D747A/144037/ICCOTPBN20070522220_A_EN.pdf>, [9. 

2.2016]. 
239

 ix. Bensouda Statement on Opening a Second Investigation in the Central African Republic, Situation in 

the Central African Republic, Article 53(1) Report (24.9.2014), <https://www.icc-cpi.int/en_menus/icc/ 

press%20and%20media/press%20releases/Pages/pr1043.aspx>, [9.2.2016].  
240

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009; ix. aseve: ICC, Prosecutor v. 

Bemba, Kilolo, Mangenda, Babala, Arido, Confirmation of Charges, 11.11.2014. 
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okampos moaxsena darfurSi (Darfur) arsebuli situacia, gaeros mier 
darfuris saqmesTan dakavSirebiT Seqmnili saerTaSoriso komisiis 
dokumentebis darTviT.241  

darfuris saqmesTan dakavSirebiT 2004 wels Seqmnilma 
saerTaSoriso sagamoZiebo komisiam242 2005 wlis ianvarSi mimarTa 
gaeros darfuris regionSi omisa da adamianurobis winaaRmdeg 
mimarTuli danaSaulebis arsebobis cnobiT. komisiis daskvniT, 
rekomendebuli iyo saqme gamosaZieblad gadascemoda ICC-s.243  

ICC-is mTavarma prokurorma, romis statutis Sesabamisad, 
xelmisawvdomi informaciis analizis Semdeg, rodesac darwmunda, 
rom arsebobda safuZvliani eWvi sudanSi ICC-is iurisdiqciaSi 
Semavali danaSaulebis Cadenis Sesaxeb, 2005 wlis 1 ivniss miiRo 
gamoZiebis dawyebis gadawyvetileba. gaeros uSiSroebis sabWo, Tavisi 
rezoluciiT, avaldebulebda244 sudansa da darfuris konfliqtis 
yvela sxva monawiles eTanamSromla ICC-Tan.245  

darfuris situaciidan, danaSaulSi amsruleblobis sakiTxTan 
mimarTebiT mniSvnelovania omar hasan amad al baSiris (Prosecutor v. 

Omar Hassan Ahmad Al Bashir) saqme,246 romelsac qvemoT ganvixilavT.   

 

5. romis statutis individualuri pasuxismgeblobis samarTlis 
mniSvneloba _ precedentuli samarTlis rekonstruqcia 

ICC-is individualuri pasuxismgeblobis samarTlis mizani 
saerTaSoriso sisxlis samarTalSi precedentuli samarTlis 
rekonstruqciaa. igi, ZiriTadad, zemoT aRniSnul situaciebze 
dayrdnobiT, qmnis individualuri pasuxismgeblobis axal doqtrinas 
romis statutis mixedviT, ra drosac, erTi mxriv, eyrdnoba ICTY-is 
mier Camoyalibebul ZiriTad principebs da, meore mxriv, novaciuri 
Teoriebis meSveobiT, germanul sisxlissamarTlebriv dogmatikaze 
dayrdnobiT, axal interpretacias aZlevs romis statutis normebs. 

                                                           
241

 ix. OTP Opens Investigation in Darfur (6.6.2006), <https://www.icc-cpi.int/en_menus/icc/press%20and 

%20media/press%20releases/2005/Pages/the%20prosecutor%20of%20the%20icc%20opens%20investigation

%20in%20darfur.aspx>, [9.2.2016]; ix. aseve: UNSC Resolution 1593 (31.3.2005), <https://www.icc-cpi. 

int/NR/rdonlyres/F3CC871A-753F-4473-A3B5-CAA2005C24D5F/278015/N0529273darfureferraleng.pdf>, 

[9.2.2016].  
242

 ix. iqve.  
243

 ix. Report of the International Commission of Inquiry on Darfur to the UNSG, Pursuant to UNSC 

Resolution 1564 (18.9.2004), <http://www.un.org/news/dh/sudan/com_ inq_darfur.pdf>, [12.12.2014]. 
244

 ICC-isa da gaeros uSiSroebis sabWos urTierTobaze ix. xuciSvili, gaero da 
saerTaSoriso sasamarTlo (2011), 191_197, 198_201. 
245

 ix. Decision to Open Investigation, <http://www.icc-cpi.int/iccdocs/doc/doc251671.PDF>, [12.12.2014]. 
246

 ix. ICC, Prosecutor v. Al Bashir, Warrant of Arrest, 4.3.2009; ix. aseve: ICC, Prosecutor v. Al Bashir, 

Second Warrant of Arrest, 12.7.2010.  
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aRniSnuli sfero aranakleb yuradsaRebia qarTuli sisxlis 
samarTlis sistemisTvis, romelic aSkarad ganicdis germanuli 
sistemuri azrovnebis zegavlenas da gansxvavdeba angloamerikuli 
sisxlis samarTlis sistemisagan,247 araferi rom ar vTqvaT, zogadad, 
ICC-is, romis statutis gansakuTrebul rolze qarTul 
sisxlissamarTlebriv sistemaSi. 

sanam aRniSnul sakiTxze gadavalT, ganvixiloT individualuri 
pasuxismgeblobis statutiseuli cneba sisxlis samarTlis 
saerTaSoriso sasamarTloebis, kerZod, ad hoc trubunalebisa da ICC-

is statutebis mixediT. swored am tribunalebis individualuri 
pasuxismgeblobis samarTali gansazRvravs sisxlis samarTlis 
politikas saerTaSoriso samarTalSi.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
247

 Sead. turava, moZRvreba (2011), 69. danaSaulis qarTul sistemaze danaSaulis 
germanuli sistemis gavlenaze ix. iqve, 1_35, 153_504. 
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VI. individualuri pasuxismgeblobis statutiseuli cneba                 
(sisxlis samarTlis saerTaSoriso sasamarTloebis 

pozitiuri samarTali) 

saerTaSoriso sisxlis samarTalSi individualuri 
pasuxismgeblobis dafuZneba sisxlis samarTlis gansakuTrebuli 
monawileobiT xdeba. Sesabamisad, nullum crimen sine lege principis248 
gaTvaliswinebiT, sisxlissamarTlebrivi pasuxismgebloba 
saerTaSoriso sisxlis samarTalSi sisxlis samarTlis 
saerTaSoriso sasamarTloebis individualuri pasuxismgeblobis 
statutiseuli cnebis dacviT unda moxdes.  

  

1. individualuri pasuxismgeblobis cneba droebiT tribunalebSi 

orive ad hoc tribunalis individualuri pasuxismgeblobis 
statutiseuli cneba identuria, iseve rogorc doqtrina.249 
erTmaneTisagan unda gaimijnos, erTi mxriv, amsrulebloba-
Tanamonawileobis pasuxismgeblobisa da, meore mxriv, meTauris 
pasuxismgeblobis cnebebi. 

ICTY-isa da ICTR-is statutebSi aSkarad igrZnoba 
angloamerikuli samarTlis (common law) gavlena ZiriTad muxlebze, 
romlebic qmnis sisxlis samarTlis politikas. orive ad hoc 
tribunalis individualuri pasuxismgeblobis cnebaSi, 
sisxlissamarTlebrivi pasuxismgeblobis dafuZnebisas, naklebi 
yuradReba eqceva amsrulebloba-Tanamonawileobis saxis 
konkretizacias. ICTY-is statutis me-7(1) da ICTR-is statutis me-6(1) 
muxlebis mixedviT:  

,,vinc dagegma, waaqeza, ubrZana, Caidina an sxva saxiT 
exmareboda winamdebare statutis ..... muxlebiT 
gaTvaliswinebuli danaSaulis dagegmvaSi, momzadebasa da 
asrulebaSi, pasuxs agebs individualurad am 
danaSaulisaTvis.” 

orive tribunalis statuti, muxlis Sinaarsidan gamomdinare, 
umeteswilad, niurnbergis tribunalis msgavsad, orientirebulia 
erTiani amsruleblobis principze (unitarial concept of perpetration; 

                                                           
248

 ix. Kreß, Nulla poena nullum crimen sine lege, krebulSi: Wolfrum (ed.), MPEPIL, Vol. VII (2013), 

889_898; turava, safuZvlebi (2015), 158_161. 
249

 ix. naSromis VII da VIII Tavebi.  
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Einheitstäterschaft),250 romlis mixedviTac sasjelis daniSvnisas 
mniSvnelovania danaSaulSi monawileobis xarisxi.   

orive ad hoc tribunalis statuti imave individualuri 
pasuxismgeblobis muxlSi calke abzacad gamoyofs meTauris 
pasuxismgeblobis cnebas, romelic, JCE-is doqtrinasTan erTad, erT-
erT xSirad gamoyenebad pasuxismgeblobis saxes warmoadgenda 
sasamarTlo praqtikaSi. ICTY-is statutis me-7(3) da ICTR-is statutis 
me-6(3) muxlebis mixedviT:    

,,xelqveiTis mier winamdebare statutis ..... muxlebiT 
gaTvaliswinebul nebismier qmedebaTa Cadenis faqti ar 
aTavisuflebs mis meTaurs sisxlissamarTlebrivi 
pasuxismgeblobisgan, Tu man icoda an hqonda mizezi, rom 
scodnoda xelqveiTis mier aseTi qmedebis SesaZlo Cadenis, 
an ukve Cadenis Sesaxeb da meTaurma ar miiRo saWiro da 
gonivruli zoma, raTa Tavidan aecilebina aseTi qmedebebi 
an daesaja amsruleblebi amis gamo.” 

meTauris pasuxismgeblobis forma ad hoc tribunalebis 
statutebSi individualuri pasuxismgeblobis statutiseuli cnebis 
Semadgenel nawils warmoadgenda, riTac igi gansxvavdeba romis 
statutisagan.  

 

2. individualuri pasuxismgeblobis cneba sisxlis samarTlis 
saerTaSoriso sasamarTloSi  

2.1. romis statutis 25-e muxli  

ICC-Si gansakuTrebuli simZimis danaSaulebze (core crimes) 
individualuri pasuxismgeblobis statutiseuli politikis 
sisxlissamarTlebrivi devnis pozitiur-samarTlebriv CarCoebs 
gansazRvravs romis statutis 25-e muxli da damatebiT 28-e muxli251. 
igi, iseve rogorc ICC-is wesdebis didi nawili, gansxvavebuli 
samarTlebrivi tradiciebis mqone iuristebis molaparakebis gziT 
miRweuli kompromisis Sedegia.252 misi Camoyalibebis procesSi maT 
Soris xSirad yofila garkveul sakiTxebTan mimarTebiT azrTa 
sxvadasxvaoba.253  

                                                           
250

 Sead. Ambos, Treatise on ICL, Vol. I (2013), 105_106.  
251

  romis statutis 28-e muxlis individualuri pasuxismgeblobis modelis Sesaxeb 
ix. naSromis XII Tavi.  
252

 Sead. Schabas, RS Commentary (2010), 424. 
253

 ix. Sliedregt, Individual Responsibility (2003), 4. 
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25-e muxlis Sinaarsi, iseve rogorc ad hoc tribunalebis 
individualuri pasuxismgeblobis statutiseuli cneba, abstraqtulia 
da Seiqmna farTo interpretaciis mizniT, Tumca pirdapiria im 
sakiTxebTan mimarTebiT, romlebic romis statutis SemqmnelebSi 
saerTo konsensusis sagans warmoadgenda.254 25-e muxli yovelgvari 
dualisturi Sinaarsis gareSe gansazRvravs sasamarTlos mxridan 
iurisdiqciis ganxorcielebis SesaZleblobas mxolod fizikur 
pirebze,255 romlebmac Caidines ICC-is iurisdiqciaSi Semavali 
danaSaulebi.256 saerTaSoriso Tanamegobrobam amiT interpretaciis 
farglebi SezRuda aucilebeli direqtiviT (guideline), xazi gausva 
saerTaSoriso sisxlis samarTlis mTavar princips. Tumca imave 
muxlSi romis statuti azustebs, rom es principi ar gamoricxavs da 
ar faravs saerTaSoriso samarTlis mier saxelmwifoTa 
pasuxismgeblobis uflebas.257  

pasuxismgeblobis saxeebs 25-e muxlSi, rac naSromis 
gansakuTrebuli yuradRebis sagans warmoadgens, daTmobili aqvs me-3 
abzaci:   

,,sasamarTlos iurisdiqciaSi Semavali danaSaulis Camden 
pirs, winamdebare wesdebis Sesabamisad, ekisreba sisxlis 
samarTlis pasuxismgebloba da isjeba, Tu es piri: 
 
(a) Caidens aRniSnul danaSauls piradad, sxva pirTan erTad 
an sxva piris meSveobiT, miuxedavad imisa, ekisreba Tu ara 
am sxva pirs sisxlis samarTlis pasuxismgebloba; 
(b) uxelmZRvanelebs, waaqezebs an xels Seuwyobs aRniSnuli 
danaSaulis Cadenas, Tu es danaSauli Cadenilia an iyo misi 
Cadenis mcdeloba; 
(c) aRniSnuli danaSaulis Cadenis gaadvilebis mizniT, 
daxmarebas uwevs, aqezebs an sxvagvarad xels uwyobs mis 
Cadenas an Cadenis mcdelobas, maT Soris, uzrunvelyofs 
misi CadenisTvis saWiro saSualebebs; 

                                                           
254

 romis statutis 25-e muxlis proeqtis momzadebaze daw. ix. Ambos, Criminal 

Responsibility (Art. 25), krebulSi: Triffterer, Commentary on the RS (2008), 743_770.  
255

 ix. romis statutis 25(1)-e muxli: 
,,sasamarTlo, winamdebare wesdebis Sesabamisad, iurisdiqcias axorcielebs 
fizikur pirebze.” 

256
 ix. romis statutis 25(2)-e muxli: 
,,sasamarTlos iurisdiqciaSi Semavali danaSaulis Camden pirs ekisreba 
individualuri sisxlis samarTlis pasuxismgebloba da isjeba winamdebare 
wesdebis Sesabamisad.” 

257
 ix. romis statutis 25(4)-e muxli:  
,,am wesdebis arc erTi debuleba, dakavSirebuli individualur 
sisxlissamarTlebriv pasuxismgeblobasTan, gavlenas ar axdens 
saerTaSoriso samarTliT gaTvaliswinebul saxelmwifoTa 
pasuxismgeblobaze.” 
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(d) nebismieri sxva saxiT xels uwyobs saerTo mizniT 
moqmed pirTa jgufis mier danaSaulis Cadenas an Cadenis 
mcdelobas. aseTi xelSewyoba unda xdebodes ganzrax, anda: 

(i) miznad isaxavdes jgufis danaSaulebrivi miznis 
ganxorcielebas an danaSaulebrivi saqmianobis 
gagrZelebas, Tu aseTi mizani an saqmianoba moicavs 
sasamarTlos iurisdiqciaSi Semavali danaSaulis 
Cadenas; an  
(ii) xorcieldebodes imis winaswari SegnebiT, rom 
jgufi miznad isaxavs danaSaulis Cadenas. 

(e) genocidis danaSaulis SemTxvevaSi, pirdapir da sajarod 
mouwodebs sxvebs genocidisken; 
(f) cdilobs aRniSnuli danaSaulis Cadenas iseTi 
moqmedebiT, romelic warmoadgens danaSaulis CadenisTvis 
gamiznul mniSvnelovan moqmedebas, magram danaSauli ar 
dasrulebula piris ganzraxvisgan damoukidebeli mizezebis 
gamo. amasTan, piri, romelic uars ityvis danaSaulis 
Cadenis mcdelobaze an sxvagvarad xels SeuSlis 
danaSaulis dasrulebas, mocemuli wesdebis Tanaxmad, ar 
daisjeba danaSaulis mcdelobisTvis, Tu igi srulad da 
nebayoflobiT xels aiRebs danaSaulebriv ganzraxvaze.” 

 
2010 wels kampalas (Kampala) konferenciaze miRebuli agresiis 

danaSaulis Semadgenlobis Sedegad, 25-e muxls daemata axali me-3(bis) 
abzaci, romelmac daazusta agresiis danaSaulis Camden pirTa wre: 

,,agresiis danaSaulis SemTxvevaSi, am muxlis pirobebi 
vrceldeba mxolod im pirebze, romlebsac saxelmwifos 
politikur an samxedro moqmedebebze SeuZliaT efeqtiani 
kontrolis an xelmZRvanelobis ganxorcieleba.”258   

 

Sesabamisad, ICC-Si individualuri pasuxismgeblobis saxeebis 
konstruqcia 25(3)-e muxlis farglebSi SegviZlia davyoT sam nawilad:  

1) ZiriTadi pasuxismgebloba, gaTvaliswinebuli 
danaSaulSi amsruleblobisaTvis [principal liability _ romis 
statutis 25(3)(a)-e  muxli];259 

                                                           
258

 ICC-is agresiis danaSaulze iurisdiqciis ganxorcieleba ar SeuZlia 2017 
wlamde. daw. ix. Kampala Resolution RC/Res.6 (1.6.2010), <https://www.icc-cpi.int/iccdocs/asp_docs/ 

ASP9/OR/ RC-11-ENG.pdf>, [9.1.2016]; ix. aseve: kresi, holtcendorfi, kampalas 
kompromisi, 1 samarTlis Jurnali (2011), 278_319; Kreß, Holtzendorff, Kampala Compromise, 8 

JICJ (2010), 1179_1217. daw. ix. Kreß, Barriga (ed.), Crime of Aggression (2012). 
259

 ICC, romis statutis 25(3)-e muxlis farglebSi, gamoyofs ZiriTad [principal 25(3)(a)] 

da damatebiT [accesory 25(3)(b)(c)(d)] pasuxismgeblobis saxeebs. ix. ICC, Prosecutor v. 

Lubanga, Warrant of Arrest, 10.2.2006, par. 78; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 

29.1.2007, par. 320.  
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2) damatebiTi pasuxismgebloba, gaTvaliswinebuli 
danaSaulSi Tanamonawileobisa [accesorial liability _ romis 
statutis 25(3)(b)(c)-e muxli] da saerTo mizniT moqmedi 
dajgufebis daxmarebisaTvis, igive danaSaulSi 
Tanamonawileobis pasuxismgeblobis e.w. rezidualuri 
(,,sarezervo”) forma [residual form of accessory liability _ romis 
statutis 25(3)(d)-e muxli];  
3) dawyebuli an daumTavrebeli qmedebisaTvis 
gaTvaliswinebuli pasuxismgeblobebi, genocidis 
danaSaulis pirdapiri da sajaro mowodeba [25(3)(e)-e muxli] 
da danaSaulis mcdeloba [25(3)(f)-e muxli].260  

rogorc vxedavT, romis statutis 25-e muxli ZiriTad da 
damatebiT pasuxismgeblobis saxeebs gamoyofs. zogierTi qveynis 
kanonmdebloba ar iTvaliswinebs aRniSnul dayofas (magaliTad, aSS, 
safrangeTi, avstria, avstralia, italia, urugvai da sxv.) da, 
Sesabamisadac, ar aris gamokveTili gansxvavebuli sasjelis saxeebi 
danaSaulSi amsruleblobisa da TanamonawileobisaTvis. maTi 
TvalTaxedviT, nebismieri danaSaulis monawile, miuxedavad misi 
aqtiurobis xarisxisa, CaiTvleba ZiriTad amsruleblad, Tumca 
ganaCenSi SesaZlebelia gaTvaliswinebuli iqnes damnaSavis roli 
danaSaulis CadenaSi.261 maT, SesaZlebelia, erTnairi sasjelic ki 
SeefardoT.262 gansxvavebuli midgomis kargi magaliTia siera-leones 
specialuri sasamarTlos mier ganxiluli Prosecutor v. Taylor-is saqme. 
liberiis yofil prezidents danaSaulSi TanamonawileobisaTvis, 
romelic, romis statutis mixedviT, individualuri 
pasuxismgeblobis damatebiT formas warmoadgens, sasjelis saxiT 
Seefarda 50 wliT Tavisuflebis aRkveTa263, imis xazgasmiT, rom igi 
iyo danaSaulSi ,,meore xarisxis monawile”.264  

saerTaSoriso sisxlis samarTalSi dawesebulia 
individualuri pasuxismgebloba daumTavrebeli danaSaulisaTvis. 
romis statuti afuZnebs sisxlissamarTlebriv pasuxismgeblobas 
dawyebuli an daumTavrebeli qmedebisaTvis, kerZod, genocidis 
danaSaulis pirdapiri da sajaro mowodebisa [25(3)(e)-e muxli] da 
danaSaulis mcdelobisaTvis [25(3)(f)-e muxlis pirveli winadadeba]. 
mcdelobis cneba gulisxmobs danaSaulis CadenisTvis gamiznul 

                                                           
260

 ix. Schabas, RS Commentary (2010), 425; romis statutis 25-e muxlze ix. aseve: Militello, 

Individual Criminal Responsibility, 5 JICJ (2007), 944_947. 
261

 ix. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 323; ix. aseve: turava, moZRvreba (2011), 
56_57. 
262

 ix. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 519. 
263

 SCSL, Prosecutor v. Taylor-is saqmeze daw. ix. Gell, Trial of Charles Taylor, krebulSi: Jalloh 

(ed.), SCSL and its Legacy (2014), 642_659.  
264

 sasjelis Sefardebisas amsrulebloba-Tanamonawileobis saxiT danaSaulSi 
monawileobis kategorizaciis aucileblobaze ix. naSromis XIII Tavi.   
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mniSvnelovan moqmedebas, rodesac danaSauli ar dasrulebula piris 
ganzraxvisgan damoukidebeli mizezebis gamo. danaSaulis mcdelobis 
pasuxismgeblobasTan kavSirSi, pasuxismgeblobis gamomricxveli 
garemoebaa danaSaulze srulad da nebayoflobiT xelis aReba 
[25(3)(f)-e muxlis meore winadadeba]. danaSaulis momzadeba romis 
statutiT isjeba damoukideblad265 da ara mcdelobis msgavsad266 _ 
individualuri pasuxismgeblobis zogad muxlze miTiTebiT, rogorc 
es ad hoc tribunalebis zemoaRniSnul individualuri 
pasuxismgeblobis statutiseul cnebaSia gaTvaliswinebuli267.268 

 
2.2. romis statutis 28-e muxli    

romis statutis 28-e muxli _ meTauris pasuxismgebloba _ 
ganixileba rogorc individualuri pasuxismgeblobis 
gafarToebuli,269 damatebiTi forma.270 igi iTvaliswinebs 
sisxlissamarTlebrivi pasuxismgeblobis dakisrebas samxedro 
meTaurze (military commander-superior), samxedro meTauris saxiT 
efeqtianad moqmed pirze (person effectively acting as a military commander) da 
samoqalaqo meTaurze (civilian superior). 28-e muxlis Sinaarsi, dogmaturi 
TvalsazrisiT, cota ar iyos, kompleqsuria271: 

,,sasamarTlos iurisdiqciaSi Semavali danaSaulisaTvis am 
wesdebiT gaTvaliswinebuli sisxlissamarTlebrivi 
pasuxismgeblobis safuZvlebis damatebiT: 
 

                                                           
265

 magaliTad, agresiis danaSaulis SemTxvevaSi. ix. romis statutis me-8bis(1) muxli. 
266

 sisxlis samarTalSi, zogadad, momzadebis dasjadoba dakavSirebulia sxvadasxva 
problemasTan, rogoricaa danaSaulis Semadgenlobisagan drosa da sivrceSi 
daSorebis momenti, ganzraxvis aramtkice xasiaTi da sxv. swored misi 
,,arapraqtikuli” xasiaTis gamo Tqva uari germaniis sisxlis samarTalma mis 
dasjadobaze, Tumca saerTaSoriso sisxlis samarTlis msgavsad, momzadeba zogadi 
nawilisgan damoukideblad, kerZo nawilSia gadatanili. ix. xaranauli, 
daumTavrebeli danaSauli (2014), 71_88. saerTaSoriso da germanuli sisxlis 
samarTlisgan gansxvavebiT, zogadad, ganzraxi danaSaulis momzadebis dasjadobas 
iTvaliswinebs saqarTvelos sisxlis samarTlis kodeqsis me-18 muxli, romelic 
dogmatikasa da praqtikaSi gamovlenili problemebis gamo unda gauqmdes. Sead. 
iqve, 40_71. danaSaulis momzadebis dasjadobasTan dakavSirebul problemebze ix. 
Todua, amsrulebloba da Tanamonawileoba, saxelmZRvaneloSi: naWyebia, Todua 
(red.), sisxlis samarTali (2016), 301_311. 
267

 ,, ... gaTvaliswinebuli danaSaulis dagegmvaSi, momzadebasa da asrulebaSi, 
pasuxs agebs individualurad am danaSaulisaTvis.” ix. naSromis am Tavis $1. 
268

 daumTavrebeli danaSaulis dasjadobaze ix. turava, safuZvlebi (2015), 227_231; 
Schabas, RS Commentary (2010), 438_440.  
269

  Sead. Ambos, Treatise on ICL, Vol. I (2013), 149.  
270

 28-e muxlze, rogorc individualuri pasuxismgeblobis damatebiT saxeze, ix. 
naSromis XII Tavi.  
271

 Sead. Sliedregt, Individual Responsibility (2012), 199.   
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a) samxedro meTaurs an samxedro meTauris saxiT efeqtianad 
moqmed pirs ekisreba sisxlissamarTlebrivi 
pasuxismgebloba sasamarTlos iurisdiqciaSi Semavali 
danaSaulisTvis, romelic Caidines mis efeqtian 
xelmZRvanelobas da kontrols daqvemdebarebulma Zalebma, 
anda, calkeul SemTxvevaSi, Caidines misi efeqtiani 
Zalauflebisa da kontrolis pirobebSi imis Sedegad, rom 
es piri aRniSnul Zalebs ar uwevda saTanado kontrols, 
Tu:  

(i) samxedro meTaurma an pirma, im droisaTvis arsebuli 
garemoebebidan gamomdinare, icoda an unda scodnoda, 
rom es Zalebi sCadiodnen an ganzraxuli hqondaT am 
danaSaulTa Cadena; 
(ii) samxedro meTaurma an pirma ar moaxerxa mieRo 
yvela saWiro da gonivruli zoma Tavisi 
uflebamosilebis farglebSi, raTa Tavidan aecilebina 
an aRekveTa danaSaulTa Cadena an gadaeca aRniSnuli 
sakiTxi kompetenturi organoebisTvis gamoZiebis 
warmoebisa da sisxlissamarTlebrivi devnis 
gansaxorcieleblad. 

b) ufrosisa da xelqveiTis im urTierTobasTan mimarTebiT, 
romelic ar aris gaTvaliswinebuli (a) punqtiT, ufross 
ekisreba sisxlissamarTlebrivi pasuxismgebloba 
sasamarTlos iurisdiqciaSi Semavali danaSaulisTvis, 
romelic Caidines misi efeqturi Zalauflebis an 
kontrolis qveS, imis Sedegad, rom es piri aRniSnul 
xelqveiTebs ar uwevda saTanado kontrols, Tu: 

(i) ufrosma icoda an Segnebulad ugulebelyofda 
informacias, romelic aSkarad miuTiTebda, rom 
xelqveiTni Cadiodnen an ganzraxuli hqondaT aseT 
danaSaulTa Cadena; 
(ii) danaSauli moicavda saqmianobas, romelic 
eqvemdebareba ufrosis efeqtian pasuxismgeblobas da 
kontrols;  
(iii) ufrosma ar moaxerxa mieRo yvela saWiro da 
gonivruli zoma Tavisi uflebamosilebis farglebSi, 
rom Tavidan aecilebina an aRekveTa danaSaulTa Cadena 
an gadaeca aRniSnuli sakiTxi kompetenturi 
organoebisTvis gamoZiebis warmoebisa da 
sisxlissamarTlebrivi devnis gansaxorcieleblad.” 

meTauris pasuximgeblobis koncefciis dasjis mTavari 
kriteriumi umoqmedobaa. saerTaSoriso samarTali meTaurebs uwesebs 
xelqveiTebis mier Cadenili danaSaulebis, erTi mxriv, prevenciis, 
xolo, Tu amas ver uzrunvelyofs, meore mxriv, represiis 
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valdebulebas. meTauri ar iziarebs pasuxismgeblobas xelqveiTebTan 
erTad, romlebmac Caidines danaSauli. igi pasuxs agebs 
,,damoukideblad”, arasaTanado xelmZRvanelobisaTvis.272 

 

3. individualuri pasuxismgeblobis birTvi  

sisxlis samarTalSi individualuri pasuxismgeblobis birTvs 
amsrulebloba warmoadgens. Sesabamisad, saerTaSoriso sisxlis 
samarTlis mTeli dogmatika, upirveles yovlisa, amsruleblobazea 
orientirebuli, romelic uzrunvelyofs Tanamonawileobis 
dasjadobasac. naSromis miznidan gamomdinare, swored 
amsruleblobaze gansakuTrebuli yuradRebis gamaxvilebiT, 
pasuxismgeblobis sxva saxeebTan SedarebiT-samarTlebrivi analizis 
meSveobiT, ganvixilavT individualuri pasuxismgeblobis Sinaarss 
saerTaSoriso sisxlis samarTalSi.  

saerTaSoriso sisxlis samarTalSi danaSaulis mcdelobis 
dabali praqtikuli mniSvnelobis gamo,273 naSromSi igi 
damoukideblad ar gaanalizdeba. imis gaTvaliswinebiT, rom 
genocidis danaSaulis pirdapiri da sajaro mowodeba [25(3)(e)-e 

muxli] da danaSaulis mcdeloba [25(3)(f)-e muxlis pirveli winadadeba] 
warmoadgens ara danaSaulSi monawileobis formebs, aramed 
dausrulebel danaSaulebs (Inchoate Crime/Offences),

274 daumTavrebeli 
danaSaulis dasjadoba ZiriTadi da damatebiTi pasuxismgeblobis 
farTo koncefciasTan kavSirSi ganixileba.   

amsruleblobis cnebas saerTaSoriso sisxlis samarTalSi 
qmnis individualuri pasuxismgeblobis doqtrina, romelic 
individualuri pasuxismgeblobis statutiseul cnebas avrcobs 
saerTaSoriso sisxlis samarTlis politikis mixedviT, 
ganaxorcielos represia saerTaSoriso danaSaulebis prevenciis 
mizniT.   

 

 

 

 

                                                           
272

 meTauris pasuxismgeblobasa da Tanamonawileobas Soris ganmasxvavebel niSnebze 
daw. ix. Mettraux, Command Responsibility (2009), 37_44.  
273

 Sead. turava, safuZvlebi (2015), 230.  
274

 Sead. Werle, Burghardt, Establishing Degrees of Responsibility, krebulSi: Sliedregt, Vasiliev (ed.), 

Pluralism in ICL (2014), 307. dausrulebeli danaSaulebis (Inchoate Crime/Offences) Sesaxeb 
ix. naSromis XIII Tavi, $2.2.2.  
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VII. danaSaulis individualuri Seracxvis doqtrinis  
cneba da saxeebi 

XX saukunis istoria da XXI saukunis mimdinare periodi 
maCvenebelia imisa, rom saerTaSoriso samarTalSi, miuxedavad imisa, 
rom masSi saxelmwifosa da individualur pasuxismgeblobas Soris 
SeZlebisdagvarad aris mijna gavlebuli275, mainc igrZnoba 
kmayofilebis nakleboba sistemuri pasuxismgeblobis  koncefciis 
mimarT,276 koleqtiuri bralis ,,niSnebis” arsebobis gamo277. am 
,,danaklisis” aRmofxvras xels uwyobs danaSaulis individualuri 
Seracxvis _ individualuri pasuxismgeblobis _ doqtrinis cneba.  

danaSaulis individualuri Seracxvis doqtrina asocirdeba 
individualuri pasuxismgeblobis statutiseuli cnebis saxeebTan. 
misi cneba gulisxmobs sisxlis samarTlis saerTaSoriso 
sasamarTloebis statutebsa da precedentul samarTalSi 
aprobirebul, individualuri pasuxismgeblobis dafuZnebis rogorc 
pozitiur-samarTlebriv, aseve, zepozitiur-samarTlebriv 
konteqsts.278 igi koncentrirebulia Sedegze da gvTavazobs 
produqtis miRebis sxvadasxva wess. doqtrinis cneba SeiZleba 
gamomdinareobdes mxolod praqtikidan an Teoriidan, an, SeiZleba, 
orientirebuli iyos oriveze.   

aqedan gamomdinare individualuri pasuxismgeblobis doqtrinis 
cneba ar gulismobs mxolod dogmatikas, rogorc es sityva 
,,doqtrinis” pirdapiri, sityvasityviTi mniSvnelobiT SeiZleba 
igulisxmebodes. igi Tavis TavSi moicavs precedentul samarTalsa 
da dogmatikas maSin, rodesac statutis Sesabamisi muxli 
(statutiseuli cneba) uZluria samarTlebrivi urTierTobis 
gadasawyvetad, ,,Cumad uyurebs arsebul mdgomareobas”, sadac 
reagireba aucilebelia. es ki xSirad xdeba. swored am dros iwyebs 
CveulebiTi samarTalic moqmedebas (individualuri pasuxismgeblobis 
doqtrinis SeqmniT).279  

individualuri pasuxismgeblobis doqtrinis mixedviT,  
sisxlissamarTlebrivi devnis subieqti, umeteswilad, ,,pirveli donis 
                                                           
275

 ix. Bianchi, State Responsibility and Criminal Liability of Individuals, krebulSi: Cassese (ed.), 

Oxford Companion (2009), 16_24; Bonafe, State and Individual Responsibility (2009), 167_191. 
276

 Sead. Gattini, Historical Perspective, krebulSi: Nollkaemper, Wilt (ed.), System Criminality (2009), 

126; Bonafe, State and Individual Responsibility (2009), 186_191.    
277

 ix. Fletcher, Collective Guilt, 111 YaleLJ (2002), 1513_1537, 1567_1572. 
278

 individualuri pasuxismgeblobis doqtrinis cneba ar moicavs individualuri 
pasuxismgeblobis (statutiseuli cnebis) dafuZnebis yvela models. masSi 
moiazreba individualuri pasuxismgeblobis (statutiseuli cnebis) damafuZnebeli 
is modeli, romelic precedentuli samarTliTaa ,,Sevsebuli”.  
279

 CveulebiTi samarTlis gamoyenebasTan dakavSirebiT ix. turava, moZRvreba (2011), 
129, 134, 145_146, 339, 430; ix. aseve: Zahar, Sluiter, ICL (2008), 17. 
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damnaSavea”. es aris maRali politikuri an samxedro Tanamdebobis 
piri, romelic axdens masStaburi (saerTaSoriso) danaSaulebis 
,,legalizacias’’, maT daqvemdebarebaSi myofi yvela piris CarTviT. 
igi gamoirCeva sxva amsruleblisgan imiT, rom iyenebs saxelmwifos 
aparatsa da xelqveiTebs danaSaulebis uSualod Casadenad. igi aris 
danaSaulis Semoqmedi _ auctor intellectualis. aseTi amsrulebeli SeiZleba 
iyos, magaliTad, saxelmwifos meTauri _ politikuri Zalauflebis, 
,,saxelmwifo aparatze batonobis’’ unaris mqone piri. auctor intellectualis 
qmnis gansxvavebul socialur realobas, romliTac aqezebs sxvas, 
organizebas uwevs an gegmavs danaSaulebis Cadenas. zogadad, aseTi 
tipis amsruleblebs umaRlesi sasjeli efardebaT.280   

individualuri pasuxismgeblobis doqtrinis cneba uaryofs 
koleqtiuri Seracxvis models, vinaidan sisxlissamarTlebrivi 
pasuxismgebloba da sanqcia unda emyarebodes individis 
braleulobis xarisxs.281 am mizniT igi gvTavazobs konkretuli 
pasuxismgeblobis saxis interpretaciis sxvadasxva meTods, auctor 

intellectualis sisxlissamarTlebrivi devnis aucileblobiT. Sesabamisad, 
sisxlis samarTlisTvis individualuri pasuxismgeblobis doqtrinis 
cnebas gansakuTrebuli mniSvneloba aqvs, rom ar dakargos ultima ratio 

funqcia.  

erTgvarad, romis statuti SegviZlia miviCnioT erovnuli 
kanonmdeblobis ,,katalizatorad”.282 igi SesaZloa gaxdes sisxlis 
samarTlis kanonmdeblobis axali modeli msoflio samarTlebriv 
sistemaTa Soris.283 misi mizani araa adamianis yvela fundamenturi 
uflebis darRvevis saerTaSoriso kriminalizacia. romeli darRvevac 
araa sisxlissamarTlebrivi xasiaTis, amas saerTaSoriso samarTali 
sisxlis samarTlisgan damoukideblad aregulirebs, kerZod, 
adamianis uflebaTa samarTalSi.284 Sesabamisad, individualuri 
pasuxismgeblobis doqtrina am mxriv adamianis uflebaTa samarTals 
eyrdnoba _ saerTaSoriso sisxlis samarTals adamianis uflebaTa 
samarTali ganumartavs sisxlissamarTlebrivad dasjad arahumanur 
qmedebaTa Sinaarss.  

individualuri pasuxismgeblobis doqtrinis cneba gulisxmobs 
konkretuli pasuxismgeblobis statutiseuli cnebisa da masze 
arsebuli precedentuli samarTlis erTobliobas. saerTaSoriso 
sisxlis samarTalma zemoT ganxiluli individualuri 
pasuxismgeblobis dafuZnebis droebiTi, internacionalizebuli da 

                                                           
280

 Sead. Smeulers, Hola, Culpability of Perpetrators, krebulSi: Smeulers (ed.), Collective Violence and 

ICJ (2010), 180_181. 
281

 Sead. Weigend, Problems of Attribution, 12 JICJ (2014), 265_266.  
282

 Sead. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 75_76.  
283

 Sead. Fletcher, Grammar of CL (2007), 111.  
284

 Sead. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 91_93.  
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permanentuli modelebis meSveobiT, ramdenime aseTi individualuri 
pasuxismgeblobis doqtrina (saxe) SemogvTavaza. kerZod:  

_ joint criminal enterprise doqtrina _ dafuZnebuli ICTY-is mier, 
angloamerikuli samarTlis sistemaze dayrdnobiT, 
romelmac gamoyeneba pova, aseve, ICTR-sa da hibridul 
tribunalebSi; 
_ Tanaamsruleblobis (co-perpetration), arapirdapiri 
amsruleblobisa (indirect perpetration) da arapirdapiri 
(Tana)amsruleblobis (indirect (co)perpetration) pasuxismgeblobis 
doqtrinebi, romlebic ICC-is mimdinare gamoyenebad 
samarTals warmoadgens, umeteswilad, dafuZnebulia 
germanuli sisxlis samarTlis dogmatikaze;  
_ meTauris pasuxismgeblobis (superior responsibility, igive, 
command responsibility) doqtrina, romelic farTod ganviTarda 
ad hoc tribunalebSi da garkveuli endemuri modifikaciebiT 
dResac gamoiyeneba ICC-is mier.  

 aRniSnuli doqtrinebidan wminda saerTaSoriso 
sisxlissamarTlebrivi xasiaTis Joint Criminal Enterprise-is, arapirdapiri 
(Tana)amsruleblobisa da meTauris pasuxismgeblobis doqtrinebia.  

individualuri pasuxismgeblobis yvela doqtrina xasiaTdeba 
precedentuli samarTliT dadgenili gansxvavebuli obieqturi da 
subieqturi mxaris elementebiT, romelTa meSveobiTac isini 
individualuri pasuxismgeblobis saxeebad Camoyalibda, miuxedavad 
imisa, rom pirdapir ar gamomdinareobs wina TavSi ganxiluli 
individualuri pasuxismgeblobis statutiseuli cnebidan.285 naSromSi 
qvemoT TiToeuli maTgani cal-calke iqneba ganxiluli.   

 

 

 

 

 

                                                           
285

 Sesabamisad, individualuri pasuxismgeblobis doqtrinisa da individualuri 
pasuxismgeblobis cnebis Sinaarsi naSromSi gamoiyeneba identuri mniSvnelobiT.   
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VIII. droebiTi tribunalebis individualuri 
pasuxismgeblobis doqtrina  

orive ad hoc tribunali individualuri pasuxismgeblobis 
dasafuZneblad ZiriTadad or  _ kriminaluri miznobrivi 
gaerTianebis (Joint Criminal Enterprise)286, igive (Tana)amsruleblobisa287 da 
meTauris pasuxismgeblobis (Superior (Command) Responsibility) doqtrinebs 
iyenebda. JCE, igive (Tana)amsruleblobis koncefcia wminda 
precedentuli samarTliT Seqmnili pasuxismgeblobis saxe iyo, 
gansxvavebiT meTauris pasuxismgeblobis doqtrinisgan, romlis 
interpretacia, garkveulwilad, statutiseuli cnebiT moxda.  

am TavSi Cven ar gavaanalizebT individualuri 
pasuxismgeblobis yvela saxes ad hoc tribunalebSi, iqidan 
gamomdinare, rom es naSromis miznebSi ar Sedis.288 individualuri 
pasuxismgeblobis doqtrinis cnebis irgvliv ad hoc tribunalebis 
iurisprudenciaSi yuradsaRebia amsruleblobis instituti, romlis 
farglebSic, JCE-isa da meTauris pasuxismgeblobis doqtrinebis 
garda, naSromSi ganxiluli iqneba individualuri pasuxismgeblobis 
sxva saxeebic, magram aRniSnul or doqtrinasTan mimarTebiT289, 
SedarebiT-samarTlebrivi kuTxiT. ad hoc tribunalebSi meTauris 
pasuxismgeblobis doqtrinis cnebas, saerTo niSan-Tvisebebis gamo 
ICC-is individualuri pasuxismgeblobis doqtrinasTan erTad 
ganvixilavT. 

ad hoc tribunalebSi individualuri pasuxismgeblobis 
doqtrinis Seqmnis aucilebloba Tavidanve gamovlinda.290  

                                                           
286

 Joint Criminal Enterprise doqtrinis sxvadasxva qarTul Sesatyvisze ix. turava, 
safuZvlebi (2015), 209_210; turava, sisxlis samarTali (2013), 348; dvaliZe, 
gaerTianebuli danaSaulebrivi organizacia, krebulSi: naWyebia (red.), 
organizebuli danaSauli (2012), 103; mWedliSvili-hedrixi, gamovlinebis formebi 
(2011), 265. doqtrinis qarTuli Sesatyvisi _ ,,kriminaluri miznobrivi gaerTianeba’’ 
_ gamomdinareobs TviTon misi Sinaarsidan, romelic asocirdeba danaSaulebrivi 
dajgufebis mizanTan, gegmasTan. daw. ix. naSromis am Tavis $4.  
287

 Joint Criminal Enterprise doqtrinis qarTuli Sesatyvisi _ (Tana)amsrulebloba _ 
gamomdinareobs doqtrinis angloamerikuli xasiaTidan, erTiani amsruleblobis 
principidan. igi Tanaamsruleblobis sistemur cnebas efuZneba. daw ix. naSromis am 
Tavis $1, $2, $4, $5 da $7.  
288

 Cveni mizania individualuri pasuxismgeblobis doqtrinis gaanalizeba, romelic 
statutiseuli da precedentuli samarTlis erTobliobas gulisxmobs. 
289

 vinaidan ad hoc tribunalebSi individualuri pasuxismgeblobis wminda 
saerTaSoriso sisxlissamarTlebriv doqtrinas JCE da meTauris pasuxismgebloba 
warmoadgenda. 
290

 am TavSi gamoyenebulia statia: dgebuaZe, kriminaluri miznobrivi dajgufeba, 1/28 
marTlmsajuleba da kanoni (2011), 101_110, romelic naSromSi ganaxlebuli da 
Sevsebulia axali gadawyvetilebebiTa da mosazrebebiT. 
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1. individualuri pasuxismgeblobis doqtrinis Seqmnis aucilebloba 
yofili iugoslaviis tribunalSi  

individualuri pasuxismgeblobis doqtrinis Seqmnis 
aucilebloba ICTY-is saqmianobis pirvelsave etapze gamovlinda 
Prosecutor v. Dusko Tadic-is saqmeze. amis mizezi iyo individualuri 
pasuxismgeblobis statutiseuli cnebis ,,uunaroba” da zedmetad 
abstraqtuli Sinaarsi. me-7(1) muxli statutis momxmarebels 
konkretuli principebis, dogmatikis doneze, individualuri 
pasuxismgeblobis dafuZnebis konkretul gzas ar sTavazobda. igi, 
praqtikulad, yvelafris uflebas aZlevda braldebis mxares 
sisxlissamarTlebrivi devnis dasawyebad.291 mTeli aqcenti 
gadatanili iyo precedentul samarTalze, rogor gadaWrida am 
,,uunarobasa” da abstraqtulobas.   

advilad misaxvedria, ad hoc tribunalis Semqmnelebis mier me-
7(1) muxlis struqtura (,,uunaroba”) Tavidanve Segnebulad iyo 
mravalazrovnad Camoyalibebuli. vinaidan tribunali Seqmnili iyo 
adamianTa didi jgufis, saerTo mizniT Seqmnili gaerTianebebis 
TanamoqmedebiT Cadenili danaSaulebisaTvis, individualuri 
pasuxismgeblobis dafuZnebac, minimum, erovnul samarTalze ufro 
metad bundovani da Znelad dasadgeni iqneboda.  

meore mxriv, me-7(1) muxlis abstraqtuloba, ad hoc tribunalebis 
statutebis angloamerikuli samarTlis (common law) gavlenis Sedegic 
iyo. masSi naklebi yuradReba eqceoda sisxlis samarTlis zogad 
principebs, amsrulebloba-Tanamonawileobis pasuxismgeblobis 
saxeebis konkretizacias da orientirebuli iyo monawileobis 
xarisxze, rogorc ukve aRvniSneT, erTiani amsruleblobis principze 

(unitarial concept of perpetration; Einheitstäterschaft),292 risi gaTvaliswinebac 
sasjelis daniSvnis dros xdeboda.    

Sesabamisad, saerTaSoriso Tanamegobrobam ad hoc tribunalebSi 
individualuri pasuxismgeblobis sakiTxis gadawyveta da dazusteba 
mosamarTleebs _ precedentul samarTals miando individualuri 
pasuxismgeblobis doqtrinis Sesaqmnelad. precedenti, ra Tqma unda, 
aucileblobis SemTxvevaSi ufro advilad Sesacvleli iyo, vidre 
statuti.  

JCE-is mTavari makvalificirebeli garemoebebis ganxilvamde, 
meti sicxadisTvis, ganvixiloT misi koncefcia.    

 

                                                           
291

 ix. ICTY-is statutis me-7(1) muxli: ,,vinc dagegma ..... an sxva saxiT exmareboda ...”  
292

 Sead. Ambos, Treatise on ICL, Vol. I (2013), 105_106.  
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2. (Tana)amsruleblobis koncefcia 

JCE-is individualuri pasuxismgeblobis koncefcia Tavisi 
SinaarsiT iyo revoluciuri da pirdapir Sedegze orientirebuli. 
igi saerTaSoriso Tanamegobrobis interesebis Sesabamisad, ICTY-is 
saapelacio palatis mier precedentul samarTalze dayrdnobiT 
SemuSavda. Sesabamisad, igi wminda, precedentuli samarTlis 
pasuxismgeblobis saxes warmoadgenda.293 misi Seqmnis momentidan JCE 
xSirad gamoiyeneboda ad hoc tribunalebis iurisprudenciaSi maRali 
Tanamdebobis pirebis gasasamarTleblad, rogorc ,,jadosnuri 
iaraRi” (magic weapon)294 da bralmdeblebisTvis ,,sayvarel cnebadac” 
(darling notion) moixsenieboda.295   

JCE, iseve rogorc meTauris pasuxismgebloba, mxolod 
saerTaSoriso sisxlis samarTlis nawilia. rac niSnavs imas, rom 
orive warmoadgens wminda saerTaSoriso sisxlis samarTlis 
individualuri pasuxismgeblobis doqtrinas, romelsac pirdapiri 
analogi ar gaaCnia romelime qveynis sisxlis samarTlis sistemaSi.296  

JCE gaxda Seucvleli, par excelence koncefcia ICTY-Si, im maRali 
rangis samxedro da politikuri Tanamdebobis pirebis 
sisxlissamarTlebrivi devnisTvis, romlebic gegmavdnen 
farTomasStabian danaSaulebs da avalebdnen sxvas maT Cadenas.297 

JCE-is mTavari arsi, rac aerTianebs mis yvela wevrs, es aris 
monawileTa erTiani ganzraxva, miaRwion saerTo mizans, romelic 
gamoixateba konkretuli an/da abstraqtuli danaSaulebis CadenaSi 
saerTo gegmis farglebSi. amitomac uwodebdnen mas sawyis etapze _ 

Prosecutor v. Tadic-is saqmeze saerTo miznis doqtrinas (common purpose 

doctrine).  

ICTY doqtrinas sxvadasxva saqmeSi gansxvavebuli terminebiT 
moixseniebda. magaliTad, saerTo danaSaulebrivi gegma (common criminal 

plan), saerTo danaSaulebrivi mizani (common criminal purpose), saerTo 
mizani (common purpose) da a.S. mogvianebiT precedentulma samarTalma 
gansazRvra, rom yvela es termini pasuxobda pasuxismgeblobis erT 

                                                           
293

 Sead. Werle, Jessberger, Principles of ICL (2014), 200_201. 
294

 ix. Ambos, JCE and Command Responsibility, 5 JICJ (2007), 159. 
295

 ix. Cassese, Criminal Responsibility, 5 JICJ (2007), 110; ix. aseve: Jain, Perpetrators and Accessories 

(2014), 98. 
296

 ix. Werle, Jessberger, Principles of ICL (2014), 200_201. 
297

 Sead. Sliedregt, Individual Responsibility (2003), 101. magaliTad, Prosecutor v. Slobodan Milosevic-
is, Prosecutor v. Radislav Krstic-isa da sxvaTa saqmeebi. ix. naSromis am Tavis $6 da $8.1. 
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saerTo formas, romelsac unda darqmeoda _ kriminaluri miznobrivi 
gaerTianeba (Joint Criminal Enterprise).298  

 

  3. Prosecutor v. Tadic-is saqme 

JCE, rogorc saerTo sisxlissamarTlebrivi pasuxismgeblobis 
,,sistemuri Seracxvis forma”, damkvidrda ICTY-is saapelacio palatis 
mier Prosecutor v. Tadic-is saqmeSi, romelSic pirvelad gamovlinda 
doqtrinis Seqmnis aucilebloba.299  

dusko tadiCi (Dusko Tadic) iyo serbeTis demokratiuli partiis 
(SDS) adgilobrivi warmomadgenlobis prezidenti, romelic 1992 
wlidan bosnia-hercogovinaSi araserbi mosaxleobis eTnikur wmendas 
axorcielebda.300 mas bralad edeboda adamianurobis winaaRmdeg 
mimarTuli danaSaulis Cadena301 da Jenevis 1949 wlis konvenciebis,302 
omis kanonebisa da Cveulebebis darRveva303.304  

tadiCis monawileobiT samxedro da sapolicio Zalebis 
gamoyenebiT Cadenil eTnikur wmendaSi gansakuTrebiT aRsaniSnavia 
qalaq prijedoris (Prijedor) epizodi,305 kerZod, jaskiCis (Jaskici) 
dasaxlebaSi Sesuli SeiaraRebuli dajgufebis mier xuTi mamakacis 
mkvlelobis faqti. ,,eTnikuri wmenda” mimdinareobda mamakacebis 
gancalkevebiT qalebisa da bavSvebisagan, maTi umowyalo cemiTa da 

                                                           
298

 ix. ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic, TC Judgment,  

26.2.2009, par. 95, sqolio 131.  
299

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, 172 da momdevno par. 
300

 Prosecutor v. Tadic-is saqmeze daw. ix. Gustafson, Tadic, krebulSi: Cassese (ed.), Oxford 

Companion (2009), 944_949. 
301

 ix. ICTY-is statutis me-5 muxli: politikuri, rasobrivi an religiuri jgufebis 
devna; gaupatiureba; mkvleloba; arahumanuri qmedebebis Cadena. 
302

 ix. ICTY-is statutis me-2 muxli: ganzrax mkvleloba; wameba an arahumanuri 
mopyroba; ganzrax seriozuli dasaxiCreba an janmrTelobisaTvis zianis miyeneba. 
303

 ix. ICTY-is statutis me-3 muxli: sastiki mopyroba; mkvleloba. 
304

 ix. Gustafson, Tadic, krebulSi: Cassese (ed.), Oxford Companion (2009), 944_949. 
305

 prijedorSi, bosnia-hercogovinis erT-erT msxvil qalaqSi, 1991 wlis 
monacemebiT, 112 543 macxovreblidan 43,9 procenti iyo musulmani, 42,3 procenti _ 
serbi da danarCeni _ sxva eTnikuri warmomavlobis mosaxleoba. prijedoris 
eTnikur wmendasTan erTad, sayuradReboa, aseve, mimdebare qalaq kozaraCis (Kozarac) 

,,eTnikuri wmendis” epizodic, sadac, daaxloebiT, 4 000-mde mSvidobiani mosaxlidan 
800-mde iqna daxocili sxvadasxva sastiki arahumanuri mopyrobiT. kozaraCis 
okupaciaSi tadiCic monawileobda. daw. ix. ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997, 

127 da momdevno par.; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 51; ICTY, Prosecutor 

v. Krajisnik, TC Judgment, 27.9.2006, 469 da momdevno par.  
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sxva arahumanuri qmedebiT. dajgufebis soflidan gasvlis Semdeg 
xuTi mamakaci ipoves mokluli.306  

braldebis mxaris masalebSi moipoveboda jaskiCSi Sesul 
SeiaraRebul dajgufebaSi tadiCis wevrobis damadasturebeli 
sakmarisi mtkicebuleba, rogorc erT-erTi SeiaraRebuli pirisa, 
magram arc erTi ar iyo pirdapiri xasiaTis, romelic daamtkicebda 
mis kavSirs xuTidan Tundac erT-erTi mamakacis mkvlelobasTan. ar 
iyo araferi cnobili, Tu vin esrola uSualod maT da ra 
garemoebebis safuZvelze.307  

sasamarTlo palatam sofel jaskiCis epizodSi tadiCis 
sisxlissamarTlebrivi pasuxismgeblobis ganxilvisas irelevanturad 
ar miiCnia is garemoeba, rom im dRes mimdebare sofel sivCSi (Sivci), 
didi SeiaraRebuli serbuli dajgufebis mier Catarebul eTnikur 
wmendas dasaxlebaSi msxverpli ar mohyolia. es faqti iZleoda 
varaudis saSualebas, rom mkvleloba ar iyo ori soflis ,,eTnikuri 
wmendis” ganxorcielebis gegmis nawili, romelSic monawileobda 
braldebuli.308 

sasamarTlo palata ar gamoricxavda, rom xuTi mamakacis 
mkvleloba, SesaZloa, ganxorcielebuliyo sofelSi Sesuli 
SeiaraRebuli dajgufebis mier, magram tadiCi, saqmeSi arsebuli 
mtkicebulebebidan gamomdinare, amis gamo ver iqneboda 
sisxlissamarTlebrivad pasuxismgebeli.309  

braldebis mxarem gaasaCivra sasamarTlo palatis 
gadawyvetileba. misi azriT, sasamarTlo palatis mier saerTo miznis 
doqtrinis uaryofa precedentuli samarTlis Secdomas 
warmoadgenda.310 xuTi mamakacis mkvleloba SeiaraRebuli konfliqtis 
farglebSi sivCisa da jaskiCis soflebze Tavdasxmisas, 
braldebulisTvis iyo warmosadgeni, winaswargaTvaliswinebadi 
movlena, romelic, braldebis azriT, mas unda gaeTviTcnobierebina.311  

prokuroris apelaciiT, sabolood, tadiCi unda 
gamocxadebuliyo damnaSaved ICTY-is statutis me-7(1) muxlis 
mixedviT, saerTo miznis doqtrinaze miTiTebiT, miuxedavad imisa, Tu 
romeli serbuli dajgufebis wevrma mokla xuTi mamakaci.312 

                                                           
306

 daw. ix. ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997, par. 366_376. 
307

 ix. iqve, par. 373. 
308

 ix. iqve.  
309

 ix. iqve. 
310

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 172. 
311

 ix. iqve, par. 176_177. 
312

 ix. iqve, par. 177. 
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dacvis mxarem saerTo miznis doqtrinis saqmesTan 
araadekvaturobis gamo ar gaiziara braldebis mosazreba. misi 
azriT, unda damtkicebuliyo, ramdenad moicavda Tavis TavSi 
Tavdasxmis gegma, romelSic, savaraudod, tadiCi monawileobda, 
mkvlelobas da CaiTries Tu ara igi masSi mkvlelobis gegmiT.313 

saapelacio palata braldebis mxaris sasargeblod ar 
daeTanxma sasamarTlo palatas kriminaluri dajgufebis saqmianobaSi 
tadiCis ,,pasiuri” monawileobis Taobaze. misi azriT, igi ,,aqtiur” 
rols asrulebda SeiaraRebuli dajgufebis saqmianobaSi, romelmac 
imsxverpla 5 mamakaci sofel jaskiCSi.314 tadiCis pasuxismgebloba 
dasabuTebuli iyo saerTo miznis doqtrinaze dayrdnobiT.  

 

4. (Tana)amsruleblobis koncefciis dafuZneba precedentul 
samarTalSi  

ICTY-is saapelacio palata Prosecutor v. Tadic-is saqmeze jaskiCis 
epizodis kvalifikaciis procesSi dadga Teoriuli komponentis 
Seqmnis aucileblobis winaSe. mas unda daekmayofilebina 
individualuri pasuxismgeblobis statutiseuli cneba da pasuxi 
gaeca yvelaze mTavar kiTxvaze ICTY-is iurisprudenciaSi: SeiZleboda 
Tu ara piri saerTaSoriso sisxlis samarTlis mixedviT damnaSaved 
gamocxadebuliyo, miuxedavad imisa, moipoveboda Tu ara pirdapiri 
mtkicebuleba mis mier danaSaulis Cadenis Sesaxeb?315 aRsaniSnavia, 
rom saapelacio palatis erT-erTi mosamarTle Prosecutor v. Tadic-is 
saqmeze iyo saerTaSoriso samarTlis cnobili specialisti antonio 
kazese (Antonio Cassese). igi JCE-is erT-erT mTavar damcvelad 
iTvleboda.316  

saapelacio palatis mier Seqmnil doqtrinas unda 
daeregulirebina jgufuri danaSauli, romelic gadawyvetda 
pirdapiri mtkicebulebis problemurobis sakiTxs im saqmeebTan 
dakavSirebiT, romlebSic igi Znelad mosaZiebeli an rTulad 
dasanaxi iyo. kerZod, doqtrinas unda gaemartivebina im pirTa dasja, 
romlebic jgufur danaSaulebSi arapirdapir monawileobdnen.  

saapelacio palatas individualuri pasuxismgeblobis 
doqtrinis Seqmnis procesSi saerTaSoriso samarTalTan erTad unda 
daekmayofilebina sisxlis samarTlis individualuri 

                                                           
313

 ix. iqve, par. 176_177. 
314

 ix. iqve, par. 180, 183.  
315

 ix. iqve, par. 185. 
316

 ix. Cassese, Criminal Responsibility, 5 JICJ (2007), 109_133; ix. aseve: Cassese and the Members of 

the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 289_330.  
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pasuxismgeblobis principi _ nulla poena sine culpa,
317 rasac TviTonve 

gausva xazi.318 amisTvis man sasamarTlo palatis mier uaryofili 
saerTo miznis doqtrinis konkretizaciis meTods mimarTa.    

ICTY-is statutis me-7(1) muxlis ganmartebisas saapelacio 
palatam, erTi mxriv, xazi gausva individualuri pasuxismgeblobis 
statutiseul ganmartebas, romelic faravda danaSaulSi fizikur 
amsruleblobasa da ,,braleul umoqmedobas” (culpable omission). aq 
igulisxmeboda amsrulebloba tradiciuli gagebiT. meore mxriv, 
statutiT dasjad danaSaulebSi, palatis azriT, amsrulebloba 
SesaZlebeli iyo saerTo miznis an gegmis realizaciis meSveobiTac 
(through participation in the realisation of a common design or purpose).319  

aRniSnuli ganmartebiT, me-7(1) muxlSi amsruleblobis cnebas 
garkveulwilad Tanamonawileobis elementebic daemata. 
individualuri pasuxismgebloba ver iqneboda limitirebuli mxolod 
im pirebiT, romlebic uSualod axorcielebdnen obieqtur 

elementebs,320 saerTaSoriso danaSaulebis bunebis 
gaTvaliswinebiT.321  

ICTY-is statuti, rogorc zemoT aRvniSneT, ar gansazRvravda 
saerTo miznis Teorias damoukidebeli pasuxismgeblobis saxed. 
doqtrinis mTavari elementebi saapelacio palatam ganaviTara 
saerTaSoriso CveulebiTi samarTlis, kerZod, meore msoflio omis 
Semdgomi precedentuli samarTlis analizis Sedegad.322  

 
4.1. (Tana)amsruleblobis pasuxismgeblobis damafuZnebeli elementebi 

saapelacio palatam Prosecutor v. Tadic-is saqmeze gansazRvra 
qmedebis JCE-is doqtriniT kvalifikaciisaTvis aucilebeli 
obieqturi da subieqturi elementebi. dafuZnda JCE-is sami kategoria. 
saerTaSoriso CveulebiTi (precedentuli) samarTliT samive 
kategorias, gaaCnia ra saerTo obieqturi mxaris niSnebi, yvelas 
gansxvavebuli subieqturi mxaris forma aqvs.323 

                                                           
317

 ix. Kreß, Nulla poena nullum crimen sine lege, krebulSi: Wolfrum (ed.), MPEPIL, Vol. VII (2013), 

889_898. 
318

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 186. 
319

 ix. iqve, par. 188. 
320

 Sead. iqve, par. 189_190. 
321

 Sead. iqve, par. 191. 
322

 ix. iqve, par. 195_199; ix. aseve: Danner, Martinez, Guilty Associations, 93 CLR (2005), 102_119. 
323

 JCE-is obieqturi da subieqturi elementebis ganxilvisas, Prosecutor v. Tadic-is 
saqmesTan erTad naSromSi ganxilulia ad hoc tribunalebis sxva saqmeebic, 
romlebSic individualuri pasuxismgebloba, ZiriTadad an damatebiT, dafuZnda 
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4.1.1. (Tana)amsruleblobis obieqturi elementebi 

 ICTY-m, Prosecutor v. Tadic-is saqmeze, gansazRvra JCE-is sami 
aucilebeli obieqturi elementi yvela kategoriis mimarT.324 esenia: 

_ monawileTa simravle (plurality of persons); 
_ saerTo gegmis, miznis arseboba (existence of a common plan, 

design);  
_ braldebulis monawileoba saerTo gegmaSi (participation of 

the accused in the common design). 

 konkretizaciis miuxedavad, samive aRniSnuli piroba 
Segnebulad abstraqtuli xasiaTisaa, individualuri 
pasuxismgeblobis dafuZnebis ufro meti efeqturobisa da 
produqtiulobisaTvis.   

4.1.1.1. monawileTa simravle 

 JCE-is pirveuli aucilebeli obieqturi elementiT xazi gaesva 
doqtrinis cnebis Tanaamsruleblobis funqcias, rom igi 
warmoadgenda jgufuri danaSaulis pasuxismgeblobis formas.  

saapelacio palatis azriT, ,,saerTo miznis” miRweva 
SesaZlebeli iyo mxolod ramdenime, sul cota, ori piris 
monawileobiT. zeda zRvari ar iyo dadgenili. Tumca aRniSnuli 
elementis Sinaarsi savaldebulo moTxovnad ar ayenebda yvela 
amsrulebelis ,,organizebul” monawileobas samxedro, politikur an 
administraciul erTeulSi. kvalifikaciis procesis gamartivebis 
mizniT, JCE damakmayofilebeli iyo ,,araorganizebuli” 
(araoficialuri)  jgufis SemTxvevaSic.325  

monawileTa simravlis elementis cneba ar amaxvilebda 
yuradRebas amsrulebelTa ierarqiul mdgomareobaze. aq 
moiazrebodnen aseve politikuri, policiuri organoebis, samxedro 
Zalebis liderebic, romlebic JCE-is marTviT Cadiodnen 
saerTaSoriso danaSaulebs.326  

 

                                                                                                                                                                                 
JCE-is doqtrinaze dayrdnobiT. zogadad, ad hoc tribunalebis precedentuli 
samarTlis analizi daw. ix. Shabas, UN Tribunals (2006). 
324

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 227. 
325

 ix. iqve; ix. aseve: ICTY, Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, par. 100; ICTY, 

Prosecutor v. Stakic, AC Judgment, 22.3.2006, par. 64; ICTY, Prosecutor v. Brdanin, AC Judgment, 

3.4.2007, par. 415, 438; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic, 

TC Judgment, 26.2.2009, par. 98. 
326

 ix. ICTY, Prosecutor v. Stakic, AC Judgment, 22.3.2006, par. 64; ix. aseve: ICTY, Prosecutor v. 

Vasiljevic, AC Judgment, 25.2.2004, par. 100. 
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4.1.1.2. saerTo gegmis, miznis arseboba 

JCE-is meore aucilebeli obieqturi elementiT ICTY-m, 
individualuri pasuxismgeblobis doqtrinis Seqmnis safuZvels327 
gausva xazi. yvela monawile unda moqmedebdes saerTo gegmis, miznis 
farglebSi. es moTxovna aadvilebda kvalifikaciis process. 
saapelacio palatam saerTaSoriso danaSaulebis bunebis, zogadad, 
kvalifikaciis sirTulis gaTvaliswinebiT, braldebis mxare am 
SemTxvevaSic ar SezRuda ,,mkacri mtkicebulebebis” wardgeniT. 

meore obieqturi elementiT savaldebulo ar iyo JCE-is saerTo 
gegmis an miznis sityvasityviTi mtkiceba. igi SeiZleba 
warmoSobiliyo moulodnelad, ucabedad (improvizebulad) da 
faqtebidan gamomdinare damtkicebuliyo. konkretuli danaSaulis 
Casadenad, saapelacio palatis azriT, kvalifikaciisTvis 
mniSvneloba ar hqonda saerTo gegma an mizani danaSaulis Cadenamde 
iqneboda momzadebuli, formulirebuli, Tu mis Semdeg. 
mniSvnelovani iyo gegmis, miznis kriminaluri Sinaarsi, 
gaTvaliswinebuli danaSaulis CadeniT.328 

saerTo miznis, gegmis elementi ver dakmayofildeboda, Tu JCE-

is wevrebi danaSauls sCadiodnen ara saerTo danaSaulebrivi miznis 
Sesrulebis mizniT, aramed piradi SurisZiebiT, miuxedavad aseTi 
danaSaulis sistematuri Cadenis SemTxvevisa.329  

,,JCE-is eqscesis” kargi magaliTia Prosecutor v. Limaj-is saqme. 
kosovos ganmaTavisuflebeli armiis (KLA) jariskacebi samxedro 
pirebisTvis gankuTvnili sakoncentracio banakis patimrebs 
sistematurad scemdnen, awamebdnen da sastikad epyrobodnen. 
miuxedavad amisa, saapelacio palatam saerTo miznis elementi uaryo 
im argumentiT, rom ar iyo gamoricxuli, jariskacebi, saerTo miznis 
asrulebis nacvlad, moqmedebdnen piradi SurisZiebiT.330  

4.1.1.3. braldebulis monawileoba saerTo gegmaSi 

mesame aucilebeli obieqturi elementi gulisxmobs JCE-is 
saqmianobaSi braldebulis monawileobas aucilebeli subieqturi 
elementebiT. am elementiT minimaluri monawileobis dadgenac 

                                                           
327

 ix. naSromis I Tavi.  
328

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 227; ix. aseve: ICTY, Prosecutor v. 

Vasiljevic, AC Judgment, 25.2.2004, par. 100; ICTY, Prosecutor v. Kvocka, AC Judgment, 28.2.2005, par. 
98; ICTY, Prosecutor v. Stakic, AC Judgment, 22.3.2006, par. 64; ICTY, Prosecutor v. Brdanin, AC 

Judgment, 3.4.2007, par. 413, 418, 439; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, 

Lazarevic and Lukic, TC Judgment, 26.2.2009, par. 98. 
329

 ix. ICTY, Prosecutor v. Brdanin, AC Judgment, 3.4.2007, par. 417_418; ix. aseve: ICTY, Prosecutor 

v. Limaj, AC Judgment, 27.9.2007, par. 113_115.  
330

 ix. ICTY, Prosecutor v. Limaj, AC Judgment, 27.9.2007, par. 105_117.  
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sakmarisia. aucilebeli ar aris amsruleblis monawileoba moicavdes 
danaSaulis konkretuli Semadgenlobis Sesrulebas. magaliTad, 
mkvlelobis, wamebis da sxv. saapelacio palatam aRniSna, rogorc ki 
monawile gaiziarebs JCE-is ganzraxvas, igi amiT ukve exmareba an sxva 
gziT axorcielebs gaerTianebis saqmianobas. Sesabamisad, aRniSnuli 
elementi ar gulisxmobda fizikur monawileobas _ braldebulis 
daswreba ar iyo auclebeli kriminaluri dajgufebis wevrobisaTvis. 
am elementiT, bralmdebeli ar iyo valdebuli emtkicebina 
braldebulis iseTi monawileobis xarisxi, romlis gareSec 
danaSauli ver ganxorcieldeboda.331  

mesame obieqturi elementiT, ar aris savaldebulo 
braldebulis monawileoba iyos aucilebeli an arsebiTi Cadenili 
danaSaulis yvela elementis mimarT _ mniSvnelovania misi arsebiTi 
monawileoba im danaSaulebTan mimarTebiT, romelTa CadenisTvisac 
mas brali edeba.332  

 
4.1.2. (Tana)amsruleblobis sami kategoria _ subieqturi elementebi 

ICTY-is saapelacio palatam Prosecutor v. Tadic-is saqmeze, 
Camoayaliba JCE-is sami kategoria (saxe):333 

1) ZiriTadi (basic JCE); 
2) sistemuri (systemic JCE); 
3) gavrcobili (extended JCE).  

 samive kategoria exeba danaSaulis Casadenad saerTo mizniT 
gamsWvalul adamianTa dajgufebas, romelic garkveuli 
TaviseburebebiT  xasiaTdeba. precedentuli samarTali, erTi mxriv, 
sami kategoriis cnebiT, ayalibebs JCE-is subieqtur elementebs da 
aseve, meore mxriv, zemoT ganxilul saerTo obieqtur niSnebTan 
erTad, TiToeuli kategoriisaTvis damaxasiTebel specialur 
obieqtur elementebs, rac gamomdinareobs subieqturi elementebidan. 

4.1.2.1. ZiriTadi (Tana)amsrulebloba  

pirveli kategoria, romelsac ZiriTad JCE-is uwodeben, 
xasiaTdeba SemTxveviT, rodesac yvela braldebuli monawileobs 
saerTo gegmis farglebSi da amoZravebs erTi da igive saerTo 
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 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 227; ix. aseve: ICTY, Prosecutor v. 

Krnojelac, AC Judgment, 17.9.2003, par. 81; ICTY, Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, par. 
100, 119; ICTY, Prosecutor v. Kvocka, AC Judgment, 28.2.2005, par. 98; ICTY, Prosecutor v. Stakic, AC 

Judgment, 22.3.2006, par. 64; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and 

Lukic, TC Judgment,  26.2.2009, par. 103_106. 
332

 ix. ICTY, Prosecutor v. Brdanin, AC Judgment, 3.4.2007, par. 427, 430. 
333

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 195.  
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ganzraxva. aq yvela monawile pasuxismgebelia jgufis mier Cadenili 
danaSaulisaTvis, ganurCevlad maTi monawileobis xarisxisa.334  

pirveli kategoriiT qmedebis kvalifikaciisaTvis unda 
dadgindes: 

_  dajgufebis erT-erT aspeqtSi mainc braldebulis 
mxridan monawileobis survili;  
_ danaSaulebrivi ganzraxva, gaziarebuli jgufis sxva 
wevrebTan erTad.335 

Sesabamisad, mniSvnelovania, braldebulebi Sevidnen 
SeTanxmebaSi dajgufebis sxva wevrebTan. gamoZiebam ZiriTadi JCE-is 
gamosayeneblad unda daadginos, rom JCE-is saerTo gegma 
mdgomareobda (msxverplis) mkvlelobaSi, braldebuli Tavisi nebiT 
monawileobda am saerTo gegmis erT-erT aspeqtSi mainc da 
braldebuls ganzraxuli hqonda daxmarebis gaweva mkvlelobaSi, 
miuxedavad imisa, rom Tavad ar Caudenia danaSauli. aucilebeli ar 
aris, rom pirma uSualod Caidinos danaSauli, sakmarisia misi 
monawileoba dajgufebis erT-erT qmedebaSi mainc.  

saapelacio palatam ZiriTadi JCE-is dafuZnebisas ramdenime 
saqme gamoiyena meore msoflio omis Semdgomi precedentuli 
samarTlidan, rom gaemarTlebina misi gamoyeneba. aseTi iyo Almelo-s 
saqme, sadac didi britaneTis sasamarTlom saerTo dajgufebis 
(common enterprise) doqtrinaze dayrdnobiT sami germaneli cno 
damnaSaved britaneli samxedro tyvis mkvlelobaSi. miuxedavad imisa, 
rom mxolod erTma moiyvana qmedeba sisruleSi, samive  nacisti 
mkvlelobis monawiled CaiTvala, gamomdinare iqidan, rom yvelas 
hqonda britaneli jariskacis mokvlis ganzraxva. isini iyvnen 
mkvlelobis danaSaulis Tanaamsruleblebi.336    

meore moyvanili magaliTi exeboda kanadis samxedro 
sasamarTlos mier ganxilul Hoelzer et al-is saqmes. kanadeli tyvis 
mkvlelobisTvis sami germanelis gasamarTlebisas miTiTeba gakeTda 

                                                           
334

 ix. iqve, par. 196; ix. aseve: ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 436; ICTY, 

Prosecutor v. Krnojelac, AC Judgment, 17.9.2003, par. 89, 95_96; ICTY, Prosecutor v. Simic, Tadic, Zaric, 

TC Judgment, Separate Opinion of Lindholm, 17.10.2003, par. 157; ICTY, Prosecutor v. Blagojevic and  

Jokic, TC Judgment, 17.1.2005, par. 703; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, 

Lazarevic and Lukic, TC Judgment, 26.2.2009, par. 95_96. aRniSnul saqmeebSi danaSaulSi 
monawileebs amoZravebdaT saerTo ganzraxva miznis gansaxorcieleblad _ 
sxvadasxva individualuri modifikaciebiT.  
335

 ix. iqve. 
336

 ix. iqve, par. 197; Almelo-s saqmis Sesaxeb daw. ix. aseve: Law Reports of Trials of War 

Criminals, Vol. I (1947), 35_45, <https://www.loc.gov/rr/frd/Military_Law/pdf/Law-Reports_Vol-1.pdf>, 

[9.2.2016].  
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isev saerTo dajgufebis doqtrinaze. yvela maTganma icoda, rom 
kanadeli konkretul adgilas mokvlis ganzraxviT gadahyavdaT.337    

saapelacio palatam pirvel kategoriasTan mimarTebiT 
precedentuli samarTlidan sxva saqmeebic moiyvana, pirveli 
kategoriis sailustraciod, romelTa mixedviTac danaSaulis 
Casadenad Seqmnili jgufis erT-erTi wevris mier Cadenili 
danaSauli yvela wevris mier Cadenil danaSaulad iTvleboda, 
saerTo dajgufebis doqtrinis farglebSi.338 

4.1.2.2. sistemuri (Tana)amsrulebloba  

meore kategoria _ sistemuri JCE gulisxmobs ,,sistemur 
sisastikes, Zaladobas”, upirveles yovlisa, rogoricaa 
sakoncentracio banaki. aseT danaSaulebs, umeteswilad, sCadian 
banakis guSagebi, mcvelebi da sxva pirebi, romlebsac Segnebuli aqvT 
danaSaulebrivi ,,sistema”. savaldebuloa xelSewyobis ganzraxvis 
dadgena. sistemis bunebis codna SeiZleba dadgindes braldebulis 
Zalauflebidan, misi ierarqiuli poziciidan gamomdinare.339 

meore kategoriiT qmedebis kvalifikaciisaTvis, unda dadgindes: 

_  organizebuli represiuli sistemis arseboba; 
_ braldebulebis mxridan aqtiuri monawileoba masSi, misi 
bunebis codna;  
_ danaSaulSi monawileobis gangrZobadi ganzraxva.340 

Sesabamisad, subieqturi mxriv, sistemuri kategoria 
gamoixateboda saerTo gegmis Segnebasa da misi ganxorcielebis 
ganzraxvaSi. es pirveli da meore kategoriis subieqtur niSnebs xdis 
erTgvars ganzraxvasTan mimarTebiT, romelic Seesabameba sistemis 
saerTo gegmasa da ,,Zaladobis” mizans.341  

saapelacio palatam sistemuri JCE-is sailustraciod ramdenime 
saqme gamoiyena meore msoflio omis Semdgomi precedentuli 
samarTlidan, misi gamoyenebis dasabuTebis mizniT. aseTi iyo Dachau-

sa da Belsen-is sakoncentracio banakebis saqmeebi, pirveli, 
ganxiluli aSS-is sasamarTlos, xolo meore _ didi britaneTis 
samxedro sasamarTlos mier, orive germaniaSi. orive sakoncentracio 

                                                           
337

 ix. iqve. 
338

 ix. iqve, par. 198_201.  
339

 ix. iqve, par. 202_203; ix. aseve: ICTY, Prosecutor v. Krnojelac, AC Judgment, 17.9.2003, par. 89, 
92, 96; ICTY, Prosecutor v. Simic, Tadic, Zaric, TC Judgment, Separate Opinion of Lindholm, 17.10.2003, 

par. 157; ICTY, Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, par. 101; ICTY, Prosecutor v. Sainovic, 

Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic, TC Judgment,  26.2.2009, par. 96. 
340

 ix. iqve, par. 202. 
341

 ix. iqve, par. 203. 
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banakSi xocavdnen patimrebs, uxeSad epyrobodnen da ayenebdnen 
fizikur Seuracxyofas. braldebulebs, danaSaulis Cadenisas, 
sakoncentracio banakSi ierarqiulad maRali Tanamdebobebi ekavaT, 
iyvnen xelmZRvanelTa rigebSi. maT mimarT wayenebuli sxvadasxva 
braldeba moicavda banakis patimarTa mkvlelobas, romelic iyo 
saerTo dajgufebis miznis (ganzraxvis) nawili.342 Belsen-is saqmeze 
ganisazRvra sami aucileblad dasadgeni piroba:  

_ arsebobda Tu ara patimrebis cudi mopyrobisa da 
danaSaulebis Cadenis organizebuli sistema; 
_ icoda Tu ara TiToeulma aseTi sistemis bunebis Sesaxeb;  
_ braldebulis mxridan aqtiuri monawileobis faqti, 
romliTac igi exmareboda saerTo danaSaulebrivi miznis 
realizacias.343 
savaldebulo ar aris, braldebam detalurad daamtkicos 

sistemaSi monawileobis formaluri, Tu araoficialuri Tanxmoba, 
aramed unda Candes misi mxridan represiuli sistemis mimarT 
erTguleba, Tavdadeba.344 

4.1.2.3. gavrcobili (Tana)amsrulebloba  

mesame kategoria _ gavrcobili JCE
345

 gansxvavdeba ZiriTadi da 
sistemuri kategoriebisgan imiT, rom iTxovs ufro dabali xarisxis 
mtkicebulebebs. igi asocirdeba iseT SemTxvevasTan, rodesac saerTo 
gegmis farglebSi adamianTa jgufi sCadis gegmiT gauTvaliswinebel 
qmedebas.346  

mesame kategoriiT qmedebis kvalifikaciisaTvis unda dadgindes: 

_ Tu ramdenad iyo winaswarganWvretadi jgufis erT-erTi 
wevris mier danaSaulis Cadena;  

                                                           
342

 ix. iqve, par. 202; Dachau-s saqmis Sesaxeb daw. ix. aseve: Law Reports of Trials of War 

Criminals, Vol. XI (1947), 5_17, <https://www.loc.gov/rr/frd/Military_Law/pdf/Law-Reports_Vol-11.pdf>, 

[9.2.2016]. 
343

 ix. iqve; Belsen-is saqmis Sesaxeb daw. ix. aseve: Law Reports of Trials of War Criminals, Vol. 

II (1947), <https://www.loc.gov/rr/frd/Military_Law/pdf/Law-Reports_Vol-2.pdf>, [9.2.2016]. 
344

 ix. ICTY, Prosecutor v. Krnojelac, AC Judgment, 17.9.2003, par. 96. 
345

 Extended JCE-is sxvadasxva qarTul Sesatyvisze ix. turava, safuZvlebi (2015), 211; 
turava, sisxlis samarTali (2013), 348; dvaliZe, gaerTianebuli danaSaulebrivi 
organizacia, krebulSi: naWyebia (red.), organizebuli danaSauli (2012), 103; Extended 

JCE terminis qarTuli Sesatyvisi _ gavrcobili JCE, gamomdinareobs TviTon 
aRniSnuli kategoriis Sinaarsidan.  
346

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 204, 220, 228; ix. aseve: ICTY, 

Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 436; ICTY, Prosecutor v. Vasiljevic, AC Judgment, 

25.2.2004, par. 101; ICTY, Prosecutor v. Blagojevic and Jokic, TC Judgment, 17.1.2005, par. 703; ICTY, 

Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic, TC Judgment,  26.2.2009, par. 
96.  
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_ jgufis erT-erTma wevrma gaerTianebis farglebSi aseTi 
danaSaulis Cadenis codniT nebayoflobiT, morCilad ,,aiRo 
Tu ara riski sakuTar Tavze”.347 

mesame kategoriis ganxilvisas saapelacio palatam gavrcobili 
JCE-is sailustraciod meore msoflio omis Semdgomi precedentuli 
samarTlidan gamoiyena Essen Lynching-isa da Borkum Island-is saqmeebi.  

britaneTis samxedro sasamarTlos mier ganxiluli esenSi 
linCis wesiT gasamarTlebis SemTxveva saapelacio palatisTvis 
saintereso iyo braldebulTa ierarqiuli urTierTobis, germaneli 
kapitnisa da misi xelqveiTebis mier Cadenili danaSaulis gamo. 
xelqveiTebs ubrZanes sami brinateli jariskacis sxva qalaqSi 
gadayvana dasakiTxad. meTaurma damatebiT ubrZana Tavis jariskacebs, 
Tu mosaxleobis mxridan moxdeboda maTze Tavdasxma an  
Seuracxyofis miyeneba, ar SeeCerebinaT isini. asec moxda. 
ganrisxebuli mosaxleoba Tavs daesxa britanelebs, ra drosac 
germaneli jariskacebis mxridan aranairi nabiji ar gadadgmula 
situaciis aRsakveTad. britaneli tyveebi xididan gadayares. es 
mkvlelobis sastik formas warmoadgenda.348 

sasamarTlo procesze dacvis mxarem moiTxova yvela 
braldebulis mxridan mkvlelobis ganzraxvis mtkiceba. braldebis 
mxaris azriT, es iyo SeuZlebeli, Tumca amis saWiroebasac ver 
xedavda, vinaidan braldebulis qmedebebi, erTad aRebuli, qmnida 
konkretul SedegSi realizebul danaSaulis Semadgenlobas. 
germanel kapitans sisxlissamarTlebrivi pasuxismgebloba daekisra, 
miuxedavad imisa, rom uSalod ar monawileobda mkvlelobaSi. 
sabolood, jariskaci, romelsac tyveebis mosaxleobisagan dacvis 
valdebuleba hqonda, daisaja. aseve daisaja sami samoqalaqo piric, 
miuxedavad imisa, rom ar moipoveboda araviTari mtkicebuleba maT 
mier individualurad, mkvlelobis Cadenis Sesaxeb.349  

Borkum Island-is saqmeze aSS-is samxedro sasamarTlo moqmedebda 
Essen Lynching-is saqmis msgavsad. amerikuli samxedro TviTmfrinavi 
Camoagdes germanul kunZulze _ borkumze. TviTmfrinavis ekipaJis 
Svidi wevri tyved aiyvanes da Segnebulad gaatares qalaqis quCebSi, 
leiboristuli korpusis wevrebs, germaneli Cinovnikis davalebiT, 
rom daewyoTY maTi umowyalod (niCbebiT) cema. amas daemata aseve 
qalaqis meris mxridan moqalaqeTa waqezeba _ tyveebi ecemaT, rogorc 

                                                           
347

 ix. iqve.  
348

 ix. iqve, par. 207. sasamarTlom daazusta, rom saqme ar ixileboda inglisuri 
samarTlis mixedviT.  
349

 ix. iqve, 207_208; Essen Lynching-is saqmis Sesaxeb daw. ix. aseve: Law Reports of Trials of 

War Criminals, Vol. I (1947), 88_92, <https://www.loc.gov/rr/frd/Military_Law/pdf/Law-Reports_Vol-

1.pdf>, [9.2.2016]. 
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,,ZaRlebi”. braldebulTa Soris iyo ramdenime maRali rangis 
Cinovniki: meri, policieli, leiboristuli korpusis lideri. yvelas 
daekisra sisxlissamarTlebrivi pasuxismgebloba omis 
danaSaulebisaTvis. aqac sisxlissamarTlebrivi pasuxismgebloba 
dafuZnebuli iyo saerTo miznis doqtrinaze.350   

mniSvnelovania aseve, italiis sakasacio sasamarTlos mier 
ganxiluli D’Ottavio et al-is saqme. aRniSnuli saqme exeboda 
sakoncentracio banakidan gaqceuli samxedro tyveebis Sepyrobis 
process, romelsac axorcielebda swored am ganzraxviT Seqmnili 
italiuri dajgufeba. dajgufebis erT-erTma wevrma (mdevarma) mokla 
gaqceuli patimari. italiis sasamarTlom daadgina, rom jgufs 
hqonda saerTo ganzraxva gaqceulebis Sepyrobisa da 
winaswarganWvretadi iyo, rom aRniSnul process mohyveboda 
mkvleloba.351 saapelacio palatam sxva msgavsi saqmeebic ganixila.352 

mesame kategoriis Sinaarsis sailustraciod erovnuli sisxlis 
samarTlidan mniSvnelovania bankSi Cadenili yaCaRobis magaliTi: Tu 
oTxi SeiaraRebuli piridan arc erTs ar amoZravebs konkretulad 
mokvlis ganzraxva, magram bankis Tavdasxmis dros romelime maTgani 
moklavs molares, JCE-is mesame kategoriis mixedviT, yvela iqneba 
pasuxismgebeli misi mkvlelobisTvis. miuxedavad konkretuli 
ganzraxvis ararsebobisa, mkvleloba iyo Tavdasxmis ganWvretadi 
Sedegi SeiaraRebuli jgufis wevrobis farglebSi.353  

gansxvavebuli kvalifikacia iqneba SeuiaraRebeli, saTamaSo 
iaraRebiT ,,SeiaraRebuli” jgufis Tavdasxmis SemTxvevaSi, Tu erT-
erTi farulad aiRebs namdvil iaraRs aucileblobis SemTxvevaSi 
misi gamoyenebis mizniT. amas SeamCnevs mxolod jgufis erTi wevri. 
Tu SeiaraRebuli piri moklavs molares, am SemTxvevaSi yaCaRobisa 
da mkvlelobisaTvis, SeiaraRebul pirTan erTad, daisjeba jgufis is 
wevri, romelmac icoda namdvili iaraRis Sesaxeb da ar imoqmeda amis 
sawinaaRmdegod. gansxvavebiT jgufis am ori wevrisgan, danarCenebi 
daisjebian mxolod ZarcvisaTvis.354   

 
4.2. tadiCis pasuxismgebloba 

saapelacio palatam Prosecutor v. Tadic-is saqmeze miiCnia, rom  
mesame kategoria iyo yvelaze axlos braldebulis mier Cadenil 

                                                           
350

 ix. iqve, par. 210_213. 
351

 ix. iqve, par. 215. 
352

 ix. iqve, par. 215_219. 
353

 ix. Cassese and the Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 297_298. 
354

 ix. iqve, 298_299. kazusSi jgufis wevrTa qmedeba dakvalificirebulia qarTuli 
sisxlis samarTlis dogmatikis mixedviT. aseTi kvalifikaciis Sesaxeb ix. 
gamyreliZe, sisxlis samarTali, III tomi (2013), 194_195. 
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qmedebebTan. jgufs hqonda araserbi mosaxleobis ,,eTnikuri wmendis” 
saerTo mizani. mkvleloba ar iyo maTi gegmiT ganWvretadi, magram 
tadiCis mxridan gaTvaliswinebadi. palatam miiCnia, rom man icoda 
aRniSnuli SesaZleblobis Sesaxeb da nebayoflobiT ,,aiRo riski 
Tavis Tavze”.355  

gavrcobilma JCE-m Camoayaliba doqtrinis pasuxismgeblobis 
subieqturi da obieqturi kriteriumebis axali saxe, romlis 
saSualebiTac arsebuli mtkicebulebis dabali done 
damakmayofilebeli gaxada. 

saapelacio palatam Prosecutor v. Tadic-is saqmeze sasamarTlo 
palatis gadawyvetileba miiCia Secdomad.356 braldebuli iyo 
serbebiT dakompleqtebuli SeiaraRebuli dajgufebis wevri, 
romelmac miznad daisaxa Zalismieri formiT soflis gawmenda 
mamakacebisagan. mkvleloba iyo gaTvaliswinebadi, 
winaswarganWvretadi, romelic unda yofiliyo qmedebis Camdenis mier 
gacnobierebuli. tadiCi gasamarTlda omisa da adamianurobis 
winaaRmdeg mimarTuli araerTi danaSaulisaTvis. mravali 
braldebidan, romelic mas hqonda wayenebuli, erT-erTi iyo xuTi 
mamakacis mkvleloba sofel jaskiCSi. 

sabolood saapelacio palatam miiCnia, rom saerTo gegmis 
doqtrina, rogorc Tanaamsruleblobis pasuxisgeblobis forma, 
mkafiod iyo  Camoyalibebuli saerTaSoriso CveulebiT samarTalSi 
da misi gamoyeneba tribunalis wesdebis farglebSic iyo 
SesaZlebeli.357 

Prosecutor v. Tadic-is saqmis Semdeg, romliTac JCE dafuZnda ICTY-

is mier, misi gamoyenebis sawyis etapze, ar iyo bolomde gasagebi misi 
gamoyenebis wesi, kargad ar iyo gaazrebuli, riT gansxvavdeboda igi 
statutis me-7 muxlSi mocemuli pasuxismgeblobis sxva saxeebisgan _ 
danaSaulis dagegmva, brZanebis gacema, waqezeba358, warmoadgenda 
Tanaamsruleblobis Tu Tanamonawileobis saxes.  

 

5. JCE _ Tanaamsruleblobis Tu Tanamonawileobis pasuxismgeblobis 
forma? 

JCE amsruleblobis formaa. misi dafuZnebis etapze ICTY-is 
saapelacio palata, Prosecutor v. Tadic-is saqmeze, arsebiT yuradRebas 
ar aqcevda imas, Tu danaSaulSi monawileobis romel formas 

                                                           
355

 ix. iqve, par. 231_232. 
356

 ix. iqve, par. 233. 
357

 ix. iqve, par. 220.  
358

 danaSaulSi Tanamonawileobaze ix. naSromis X Tavi. 
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miekuTvneboda doqtrina. erTi mxriv, igi moixsenieboda, rogorc 
Tanamonawileobis pasuxismgeblobis (accomplice liability) forma,359 magram, 
meore mxriv, imavdroulad, JCE-is monawileebi ganixilebodnen, 
rogorc Tanaamsruleblebi (co-perpetrators).360 SemdgomSic sasamarTlo 
palatis mosamarTleebis erTi nawili arsebiTad miiCnevda 
amsruleblebsa da Tanamonawileebs Soris gansxvavebis gavlebas, 
xolo danarCeni _ ara. zogierTi maTganis azriT, ganaCenis dadgenis 
procesSi monawileobis xarisxze iqneboda sasjelis zomis 
individualurad gansazRvra damokidebuli.361 es debatebi 
gamomdinareobda tribunalis angloamerikul samarTalze 
orientaciidan.362  

2003 wels ICTY-Si gamarTuli diskusiebis farglebSi 
saapelacio palatis mier calsaxad gadawyda, rom JCE warmoadgenda 
ara Tanamonawileobis (accomplice liability), aramed amsruleblobis 
(principal liability) cnebas, kerZod, Tanaamsruleblobas (co-perpetration). es 
gamomdinareobda, rogorc saerTaSoriso CveulebiTi samarTlidan, 
kerZod, post-niurnbegiseuli sakontrolo sabWos #10 kanonidan 
(Control Council Law N10), romelic iyenebda Tanaamsruleblobis 
pasuxismgeblobas Tanamonawileobis,  daxmareba-wamqezeblobis 
(aider/abettor) sawinaaRmdegod,363 aseve, Seesabameboda ICTY-is statutis 
me-7 muxlis Sinaarssac.364 vinc iqneboda ,,ufro metad damnaSave”, 
vidre danaSaulis damxmare an wamqezebeli (aider/abettor), unda 
ganxiluliyo, rogorc amsrulebeli.365 

 

 

                                                           
359

 saapelacio palatam, Prosecutor v. Tadic-is saqmeze aRniSna, rom ,,saerTo miznis” 
doqtrina, rogorc Tanamonawileobis pasuxismgeblobis forma (as a form of accomplice 

liability), ukve iyo dafuZnebuli saerTaSoriso CveulebiT samarTalSi. ix. ICTY, 

Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 220. 
360

 ix. iqve, par. 192.  
361

 ix. Sliedregt, Individual Responsibility (2012), 78.  
362

 rogorc zemoT aRvniSneT, iqidan gamomdinare, rom sawyis etapze aRiarebuli iyo 

erTiani amsruleblobis principi (unitarial concept of perpetration;  Einheitstäterschaft), ICTY 

gansakuTrebulad ar mijnavda amsrulebels Tanamonawilisgan.  
363

 rogorc zemoT ganvixileT, niurnbergisa da tokios tribunalebis statutebisgan 
gansxvavebiT, omSi gamarjvebul saxelmwifoTa sakontrolo sabWos #10 kanoni 
axdenda danaSaulSi monawileobis formebis konkretizacias, riTac 
garkveulwilad gansxvavdeboda erTiani amsruleblobis principisgan. JCE-is 
safuZvlebic iqidan modis. ix. naSromis III Tavi, $6. 
364

 JCE-is amsrulebloba-Tanamonawileobis sakiTxze daw. ix. Olasolo, Essays on ICJ 

(2012), 129_134; ix. aseve: Sliedregt, Individual Responsibility (2012), 77_88. 
365

 ix. Sliedregt, Individual Responsibility (2012), 78.  
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6. saerTo gegmis generaluri ganzraxva, rogorc ,,pirdapiri 
gasasvleli individebze”  

generali radislav krstiCi (Radislav Krstic), romelic ICTY-is mier 
gamocxadda damnaSaved JCE-is wevrobisaTvis, iyo bosniur-serbuli 
armiis erT-erTi Stabis meTauri. JCE-is saerTo mizani iyo 
srebrenicas dacemis Semdeg humanitaruli krizisis Seqmna, rac 
uzrunvelyofda bosnieli musulmanebis gandevnas potokaris (Potocari) 
dasaxlebidan.366  

ICTY, rogorc iyo mosalodneli, JCE-is gamoyenebis dros did 
dros uTmobda gegmis, miznis mniSvnelobisa da kriminaluri xasiaTis 
mtkicebas. amiT igi gadioda pirdapir konkretuli individebis 
pasuxismgeblobaze. sasamarTlo palatam Prosecutor v. Krstic-is saqmeze 
yuradReba gaamaxvila JCE-is gegmaSi ganzraxvis abstraqtul, 
generalur xasiaTze. krstiCs SeiZleba pirdapir ar hqonda 
SemuSavebuli mkvlelobis gegma _ musulmanebis devna mkvlelobebiTa 
da sxva sastiki formiT, magram SemdgomSi, farTomasStabiani da 
sistematuri mkvlelobebis fonze, man gaiziara JCE-is genocidis 
(mkvlelobis) ganzraxva, rogorc aseTi, kriminaluri gegmis bunebis 
SecnobiT.367 kerZod, JCE-is saerTo gegmis farglebSi, bosnieli 
musulmanebis winaaRmdeg ganxorcielebuli genocidis danaSaulis 
sxvadasxva qmedeba _ mkvleloba, sxeulis mZime dazianeba da sxva, 
sasamarTlo palatis azriT, iyo dajgufebis saqmianobis bunebrivi 
da winaswarganWvretadi Sedegi.368  

aRniSnulis sapasuxod, dacvis mxare genocidis 
danaSaulisaTvis JCE-is gegmiT krstiCis individualuri 
pasuxismgeblobis dasasabuTeblad iTxovda genocidis danaSaulSi 
braldebulis arsebiTi kontribuciis mtkicebas.369 am moTxovnaze 
pasuxi iyo iseve abstraqtuli, rogorc individualuri 
pasuxismgeblobis dasabuTebis nawili. igi ufro Seicavda me-7(1) 
muxlis Teoriul msjelobebs.370  

sabolood, sasamarTlo palata mivida daskvnamde, rom krstiCi, 
rogorc armiis meTauri, efeqturad monawileobda JCE-is saerTo 

                                                           
366

 ix. ICTY, Prosecutor v. Krstic, TC Judgment, 2.8.2001, par. 617. samxedro TavdasxmasTan 
erTad, ,,eTnikuri wmendis” procesSi, xdeboda qalebis, mamakacebisa da bavSvebis 
gancalkeveba erTmaneTisagan. 1995 wels aTasobiT mamakaci daxoces. JCE-is saerTo 
miznis asrulebis procesSi, krstiCs sisxlissamarTlebrivi pasuxismgebloba 
daekisra, aseve, saerTo gegmiT gauTvaliswinebuli danaSaulebis CadenisTvis. JCE-

is gegma moicavda genocidis, omisa da adamianurobis winaaRmdeg mimarTuli 
danaSaulebis Cadenas.  
367

 ix. iqve, par. 633. 
368

 ix. iqve, par. 635_636. 
369

 ix. iqve, par. 638. 
370

 ix. iqve, par, 639_645.  
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gegmis SesrulebaSi, arsebiT daxmarebasa da teqnikur Tanadgomas 
uwevda danaSaulebis ganxorcielebas. mas mniSvnelovani roli 
gaaCnda meTauris doneze.371  

 

7. gansxvaveba (Tana)amsruleblobasa da Tanamonawileobas Soris  

im SemTxvevaSi, rodesac precedentuli samarTali bundovnad, 
brmad poulobda JCE-is safuZvlebs me-7(1) muxlSi, ICTY ver 
azustebda, igi warmoadgenda Tanaamsruleblobis Cveulebriv gagebas, 
Tu awesebda dasjadobis axal formas saerTaSoriso sisxlis 
samarTalSi.372 rogorc aRvniSneT, JCE Tanaamsruleblobis 
pasuxismgeblobis saxea, magram misi koncefciis gasaanalizeblad 
gansakuTrebiT mniSvnelovania Prosecutor v. Tadic-isa da Prosecutor v. 

Kvocka-s saqmeebze sasamarTlo palatis mier dadgenili 
Tanaamsruleblobisa (JCE) da Tanamonawileobis (aiding and abetting) 
ganmasxvavebeli kriteriumebi, danaSaulSi ZiriTadi da damatebiTi 
monawilis urTierTgamijvnis mizniT.  

 

7.1. Prosecutor v. Kvocka-s saqme 

kvoCkas individualuri pasuxismgebloba dafuZnebuli iyo 
statutis me-7(1) muxlze, sistemur JCE-ze dayrdnobiT. 

serbebiT dakompleqtebuli SeiaraRebuli dajgufeba 1992 wlis 
30 aprils SeiWra prijedoris regionSi serbuli municipalitetis 
Camoyalibebis, misi usisxlod dapyrobis mizniT. daiwyo araserbi 
mosaxleobis, musulmanebisa da xorvatebis ,,eTnikuri wmenda”, 
farTomasStabiani devna. kerZod, samuSao adgilebidan gaTavisufleba, 
maTi Svilebis skolebidan CamoSoreba, radiopropaganda,  meCeTebisa 
da kaTolikuri eklesiebis wabilwva da sxv.373  

serbebis mier prijedoris teritoriis dapyrobis Semdeg, 1992 
wlis maisSi, musulmanebisa da xorvatebisagan dakompleqtebuli 
SeiaraRebuli dajgufebis ajanyebis Tavidan acilebis mizniT, Seiqmna 
omarskas (Omarska), keratermisa (Keraterm) da trnopolies (Trnopolje) 

sakoncentracio banakebi. konkretuli pirebi nawildebodnen 
sxvadasxva banakSi, maTi jgufebad dayofis mizniT. aRniSnuli sami 

                                                           
371

 ix. iqve, par. 624. Prosecutor v. Krstic-is saqmeze daw. ix. Gustafson, Krstic, krebulSi: 
Cassese (ed.), Oxford Companion (2009), 775_778. 
372

 Sead. Ambos, JCE and Command Responsibility, 5 JICJ (2007), 167_176.  
373

 ix. ICTY, Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, TC Judgment, 2.11.2001, par. 1.  
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banaki iugoslaviis omis istoriaSi gamoirCeoda Tavisi arahumanuri 
pirobebiTa da mopyrobiT,374 gansakuTrebiT omarskas banaki.  

aRniSnul movlenebTan dakavSirebiT dawyebuli gamoZiebis 
farglebSi375 gamovlinda 5 braldebuli, romlebic muSaobdnen da 
,,xSirad stumrobdnen” omarskas patimarTa banaks. maT Soris iyo 
serbi policieli, miroslav kvoCka (Miroslav Kvocka), romelic 
omarskaSi didi ZalauflebiT sargeblobda.376  

ICTY-is azriT, precedentuli samarTlis gaTvaliswinebiT, 
sistemuri kategoria yvelaze kargad aRwerda kvoCkas individualur 
sisxlissamarTlebriv pasuxismgeblobas, omarskas movlenebs, imis 
gaTvaliswinebiT, rom arc erT braldebuls ar ekava organizatoris, 
SeiaraRebuli Zalebis umaRlesi xelmZRvanelis Tu sxva maRali 
Tanamdeboba. yuradReba gamaxvilda maT saerTo ganzraxvaze, JCE-is 
farglebSi Cadenil danaSaulebSi monawileobis ,,dabal xarisxze”. 
JCE-Si monawileobis xarisxi SesaZlebelia yofiliyo arsebiTi an 
araarsebiTi, rac ganisazRvreboda braldebulis poziciiT, 
dakisrebuli valdebulebebiT, gaerTianebis sididiTa da 
monawileobis xangrZlivobiT. yvela banaki xasiaTdeboda monawileTa 
simravliT, romlebsac hqondaT uamravi roli da funqcia.377 banakebis 
arsebobis sami Tvis ganmavlobaSi 3 000-ze meti mamakaci da 36 qali 
moTavsda omarskaSi. fizikuri da fsiqikuri tanjva, mkvleloba, 
gaupatiureba da arahumanuri meTodebiT mopyroba yoveldRiuri 
movlena iyo banakis teritoriaze.378 

 
7.2. ZiriTadi da damatebiTi pasuxismgeblobis urTierTgamijvnis 

principuli kriteriumebi 

ICTY-is sasamarTlo palata Prosecutor v. Kvocka-s saqmeze 
braldebulTa individualuri pasuxismgeblobis srulyofis mizniT 
Tanaamsruleblobasa da Tanamonawileobas Soris ganmasxvavebeli 

                                                           
374

 ix. iqve, par. 2_3.  
375

 ICTY-is sasamarTlo palatam moismina 139 mowmis Cveneba 113 saproceso dRis 
ganmavlobaSi da gamoikvlia 489-ze meti nivTieri mtkicebuleba. cocxlad 
gadarCenili mowmeebi TavianT CvenebebSi, haagaSi, yvebodnen im arahumanuri da 
saSineli mdgomareobis Sesaxeb, romelic, Cveulebriv, yoveldRiur movlenas 
warmoadgenda banakebSi. ix. iqve. 
376

 sxva braldebulebi iyvnen: dragoliub prsaCi (Dragoljub Prcac) _ samsaxuridan 
gadamdgari policieli, romelic muSaobda daaxloebiT 22 dRe banakis meTauris 
administraciul damxmared; miloica kosi (Milojica Kos) _ dacvis ufrosi; mlako 
radiCi (Mlado Radic) _ aseve, banakis dacvis ufrosi; zoran zigiCi (Zoran Zigic) _ 
taqsis mZRoli. iq. iqve, par. 4. 
377

 ix. iqve, par. 282, 311.  
378

 Prosecutor v. Kvocka-s saqmeze daw. ix. Bing, Kvocka and others, krebulSi: Cassese (ed.), 

Oxford Companion (2009), 787_790.  
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niSnebis Camoyalibebisas, daeyrdno Prosecutor v. Tadic-is saqmeze 
saapelacio palatis mier dadgenili ZiriTadi da damatebiTi 
pasuxismgeblobis urTierTgamijvnis principul kriteriumebs,379 
kerZod:  

_ Tanamonawile (aiding and abetting) yovelTvis aris damxmare 
an wamqezebeli ZiriTadi amsruleblis (principal) mier 
Cadenili danaSaulis; 
_ Tanamonawileobis dros ar aris savaldebulo saerTo 
gegmis arsebobis mtkiceba. amsrulebelma SeiZleba arc 
icodes Tanamonawilis arsebobis Sesaxeb; 
_ Tanamonawile specifikurad exmareba konkretuli 
danaSaulis asrulebas da es arsebiT efeqts axdens TviTon 
am konkretul danaSaulze. JCE-is monawile ki exmareba im 
konkretul danaSauls, romelic mimarTulia saerTo gegmis, 
miznis sisruleSi mosayvanad. orive SemTxvevaSi, rogorc 
Tanamonawiles, ise Tanaamsrulebels, unda hqondes 
Segnebuli misi monawileobis Sinaarsi.   

sasamarTlo palatam Prosecutor v. Kvocka-s saqmeze ufro ganavrco 
Prosecutor v. Tadic-is saqmeze Camoyalibebuli principuli kriteriumebi.  

 
7.3. pasuxismgebloba TanamonawileobisaTvis _ rodis gamoiricxeba 

amsrulebloba 

Prosecutor v. Kvocka-s saqmeze, umeteswilad, yuradReba gamaxvilda 

JCE-Si TanamonawileobisaTvis pasuxismgeblobis damafuZnebel 
garemoebebze, iqidan gamomdinare, rom precedentuli samarTlis mier 
amsruleblobis makvalificirebeli niSnebi ,,kargad iyo 
interpretirebuli” statutis individualuri pasuxismgeblobis 
cnebaSi [me-7(1) muxlSi]. mTavari iyo JCE-Si Tanamonawileobis 
kriteriumebis dadgena, rom gamijnuliyo Tanaamsruleblobisagan, Tu 

rogor SeeZlo pirs JCE-is daxmareba an waqezeba.380 

sasamarTlo palatam Tanamonawileobis subieqtur mxaresa da 
monawileobis xangrZlivobaze gaamaxvila yuradReba. aucilebeli ar 
aris Tanamonawilem gaiziaros Tanaamsruleblebis ganzraxva. Tu 
Tanamonawilis danaSaulSi monawileoba gaiWima droSi, misi 
monawileoba gaxda arsebiTi (fizikuri monawileobis miuxedavad),  
safuZvliani JCE-isTvis _ Tu piri mniSvnelovanwilad exmareba 
gaerTianebas miznis SesrulebaSi, igi ukve xdeba Tanaamsrulebeli.381 
es ukanaskneli naTelia, rogorc ki mtkicebuleba cxadyofs 

                                                           
379

 ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 229.  
380

 ix. ICTY, Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, TC Judgment, 2.11.2001, par. 283.  
381

 ix. iqve, par. 284.  
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braldebulis substanciur daxmarebas, JCE-is saerTo miznis 
gaziarebas.382  

yvelaferi es, ra Tqma unda, unda Sefasdes individualurad, 
konkretuli saqmis faqtobrivi garemoebebis gaTvaliswinebiT. Tumca, 
sasamarTlo palatam sxva abstraqtuli daTqmebi gaakeTa, sadac 
SesaZlebeli iyo, aseve, konkretulic.  

braldebulma unda icodes JCE-is kriminaluri buneba, 
winaaRmdeg SemTxvevaSi ver iTamaSebs mniSvnelovan rols mis 
dafuZnebasa da funqcionirebaSi, verc mcire drois ganmavlobaSi 
miiRebs monawileobas mis funqcionirebaSi. braldebuli aris 
Tanaamsrulebeli, damxmare Tu wamqezebeli JCE-Si, amisTvis 
mniSvnelovania monawileobis xasiaTis dadgena, ris 
sailustraciodac sasamarTlo palatam buRaltris magaliTi 
moiyvana: Tu buRalteri, romelic muSaobs bavSvTa pornografiis 
mwarmoebel kompaniaSi, gaigebs kompaniis saqmianobis realur mizans 
da mainc gaagrZelebs muSaobas, es imas niSnavs, rom igi, zemoT 
ganxiluli cnebis mixedviT, ukve exmareba JCE-s, kompaniis saqmianobis 
gacnobierebis ganzraxviT. kvalifikaciisTvis mniSvneloba ar aqvs 
sabavSvo pornografiisadmi mis damokidebulebas.383 magram, Tu 
buRalteri gaagrZelebs permanentulad, kompetenturi da efeqturi 
saSualebebiT muSaobas, ukve igi inawilebs kompaniis saerTo 
ganzraxvas da xdeba Tanaamsrulebeli, Sesabamisad, JCE-is wevri.384  

SeiZleba piri monawileobdes dajgufebis saqmianobaSi, icodes 
misi ganzraxvis Sesaxeb, magram ar CaiTvalos Tanaamsruleblad. 
sasamarTlo palatis igive magaliTi kargad aRwers am SemTxvevas. 
kompaniis damlagebeli, romelic mxolod asufTavebs ofiss da icis 
kompaniis saqmianobis Sesaxeb, miuxedavad amisa, ar miiCneva JCE-is 
wevrad, gaerTianebis farglebSi misi umniSvnelo rolis 
gaTvaliswinebiT.385  

sakoncentracio banakSi muSaoba avtomaturad ar niSnavs 
sistemuri JCE-is wevrobas. amsruleblis monawileoba unda iyos 
arsebiTi. arsebiTad ki palata miiCnevs qmedebas, romelic xdis 
gaerTianebas efeqtiansa da moqnils. rac Seexeba farTomasStabian, 
sistematur da sistemur danaSaulebSi JCE-is wevrobisaTvis 
pasuxismgeblobis sakiTxs, am SemTxvevaSi monawileoba unda iyos 
Segnebuli, mimarTuli aseTi danaSaulebis Cadenis gaadvilebisaken.386   

                                                           
382

 ix. iqve, par. 285.  
383

 ix. iqve.  
384

 ix. iqve, par. 286.  
385

 ix. iqve.  
386

 ix. iqve, par. 308.  
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savaldebulo ar aris, damnaSavem icodes yvela danaSaulis 
Sesaxeb, magram aucilebelia, icodes danaSaulis Cadenis sistema da 
hqondes Segnebuli am sistemaSi misi arsebiTi monawileoba.387 

 
7.4. danaSaulebrivi sistemis codnis Sefasebis kriteriumebi _ 

pasuxismgebloba omarskas banakis wevrobisaTvis 

omarskas banaki Sefasda JCE-is sistemur kategoriad. banakSi 
ganxorcielebuli danaSaulebi iyo ara marto winaswardagegmili, 
aramed Cadenili gansakuTrebuli sisastikiT, gamorCeviT, araserbi 
mosaxleobis mimarT.388 nebismiers, vinc muSaobda Tu stumrobda 
banaks, unda scodnoda iq arsebuli danaSaulebis Sesaxeb. codnis 
elementi fasdeboda braldebulTa poziciiT, muSaobis periodiTa da 
Sesrulebuli funqciebiT, aseve banakis teritoriaze maTi 
moZraobiTa da rogorc patimrebTan, momuSave personalTan an 
Tundac banakis stumarTan nebismieri kontaqtiT. cudi mopyrobis 
niSnebis codna fasdeboda Cveulebrivi ,,garemoebebiT”. Tundac 
braldebuli ar iyo sastiki danaSaulis mowme, cudi mopyrobis 
niSnebi SeimCneoda patimris dalurjebuli, dazianebuli, daWrili 
sxeuliT, banakis irgvliv gvamebis SegrovebiT, sisxliT mosvrili 
kedlebiT, patimarTa wamebis yviriliT, saWmlis, wylis an daxmarebis 
TxovniT, ar ecemaT, ar moeklaT srolebiT, dakavebulebis 
CacmulobiT, tualetis oTaxebis mdgomareobiT, arahumanuri 
pirobebiTa da sxv.389  

sabolood, sasamarTlo palatam kvoCka sxva braldebulebTan 
erTad damnaSaved cno omarskas banakSi ganxorcielebuli 
,,operaciebis” gamo, rogorc JCE-is Tanaamsrulebeli.390 aRsaniSnavia, 
rom igi gamarTlda meTauris pasuxismgeblobisgan.391  

 

8. yofili iugoslaviis tribunalis ,,maJoruli” saqmeebi 
(Tana)amsruleblobis koncefciis gamoyenebiT 

ICTY-is ,,maJorul”, JCE-is gamoyenebiT ganxilul, gaxmaurebul 
saqmeebad SegviZlia miviCnioT Prosecutor v. Milosevic-isa da Prosecutor v. 

Krajisnik-is saqmeebi.392  

                                                           
387

 ix. iqve, par. 312.  
388

 ix. iqve, par. 319_320.  
389

 ix. iqve, par. 324.  
390

 ix. iqve, par. 414, daw. 322 da momdevno par.  
391

 Prosecutor v. Kvocka-s saqmeze daw. ix. Bing, Kvocka and others, krebulSi: Cassese (ed.), 

Oxford Companion (2009), 787. meTauris pasuxismgeblobaze ix. naSromis XII Tavi.  
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 Sead. Zahar, Sluiter, ICL (2008), 221.  
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8.1. Prosecutor v. Milosevic-is saqme 

1999 wels, NATO-s sahaero dabombvebis Semdeg, iugoslaviis 
federaluri respublikis prezidentis, slobodan miloSeviCis 
popularoba daeca. serbeTis ekonomika miwasTan iyo gasworebuli. 
2000 wlis saprezidento arCevnebis Semdeg, miloSeviCi iZulebuli 
iyo daeTmo Zalaufleba.393  

2001 wlis aprilSi iugoslaviis xelisuflebis saTaveSi 
mosulma axalma mTavrobam daakava yofili prezidenti korufciisa 
da sxva danaSaulebis braldebiT. axali prezidenti ar Tanxmdeboda 
miloSeviCis eqstradicias ICTY-Si, Tumca premier-ministris CareviT, 
policiam miloSeviCi farulad gadaiyvana bosniaSi mdebare amerikul 
sahaero bazaze, saidanac, 2001 wlis 28 ivniss, igi gadaiyvanes haagaSi. 
sasamarTlo procesi daiwyo 2002 wlis 21 Tebervals.394  

miloSeviCs bralad edeboda kosovos, xorvatiisa da bosnia-
hercogovinis teritoriebze eTnikurad albanelebis winaaRmdeg omisa 
da adamianurobis winaaRmdeg mimarTuli danaSaulebis Cadena. 
sabraldebo oqmSi misi individualuri pasuxismgebloba dafuZnebuli 
iyo JCE-is doqtrinaze. yvelas kargad esmoda, es iyo saxelmZRvanelo 
saqme, romelSic prokurors unda emtkicebina miloSeviCis TiToeuli 
braldeba, im dros, rodesac igi braldebaSi miTiTebul arc erT 
danaSaulSi fizikurad ar monawileobda. saeWvo iyo, TuUramdenad 
icoda man konkretuli, specifikuri danaSaulebis Sesaxeb. pirdapiri 
pasuxismgeblobis damtkiceba saWiroebda dokumentur 
mtkicebulebebs, mowmeTa Cvenebebs, romlebic gaaadvilebda ZiriTadi 
danaSaulebis bunebis warmoCenas.395  

xelmZRvanel saxelmwifo Tanamdebobis pirTa saqme saWiroebda 
pasuxismgeblobis dasabuTebis ,,ambiciur interpretacias”. 
individualuri bralis mtkiceba im periodSi, tribunalis 
iurisprudenciis gaTvaliswinebiT, mxolod JCE-is doqtriniT iyo 
SesaZlebeli. JCE-is saerTo gegmis meSveobiT, dajgufebis sxva 
wevrebTan kavSiriT, prokuratura pirdapir gadioda fizikur 
amsruleblebze, romelTa bralis pirdapiri mtkiceba, miloSeviCisgan 
gansxvavebiT, imdenad problematuri ar iyo. JCE-is saerTo mizani 
kargad warmoaCenda e.w. ,,didi serbeTis” (Greater Serbia) Teorias, rac 
miloSeviCis yvela braldebas ergeboda.396  

                                                           
393

 daw. ix. Scharf, Schabas, Milosevic (2002), 34_38. 
394

 daw. ix. iqve.  
395

 miloSeviCis kavSiris dasadgenad prokuraturis ofisi eyrdnoboda misi 
Tanamoazreebisa da Tanagundelebis satelefono saubris Canawerebs. ix. The Man on 

Trial, krebulSi: Waters (ed.), Milosevic Trial (2014), 60_61.  
396

 ix. iqve, 61_63.  
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saerTaSoriso sisxlis samarTalSi koleqtiur danaSaulebze 
individualur pasuxismgeblobasTan dakavSirebul problemas, 
Prosecutor v. Milosevic-is saqmeze, prokurorma karla del pontem (Carla 

Del Ponte) pirdapir gasca pasuxi. misi TqmiT, braldeba ar aRiarebda 
koleqtiuri bralis princips da iyenebda JCE-is pasuxismgeblobis 
doqtrinas, braldebulze individualuri sisxlissamarTlebrivi 
devnisTvis. Sesabamisad, misi TqmiT, sasamarTlo procesze 
imyofeboda individi da ara saxelmwifo an organizacia.397  

prokuraturis ofiss SeeZlo miloSeviCze 
sisxlissamarTlebrivi devnis dawyeba pasuxismgeblobis ufro 
msubuqi, Tanamonawileobis (aiding and abetting) formis gamoyenebiT. 
Tumca es braldebisTvis miuRebeli iyo, vinaidan amiT braldebuli 
gamoCndeboda, rogorc koleqtiuri danaSaulebis damxmare, meore 
xarisxis monawile. es ICTY-is sisxlis samarTlis politikas 
ewinaaRmdegeboda. aseve SesaZlebeli iyo meTauris pasuxismgeblobis 
doqtrinis gamoyenebac. individualuri pasuxismgeblobis aRniSnuli 
doqtrina iTxovda ierarqiuli subordinaciis, xelqveiTebze 
efeqtiani kontrolis (effective control) mtkicebas. miloSeviCi ar iyo 
bosnieli serbebis de jure meTauri, Sesabamisad, prokuraturas 
gauWirdeboda misi efeqtiani kontrolis mtkiceba karajiCsa da 
mladiCze.398 im dros, rodesac meTauris pasuxismgebloba saWiroebs 
realuri kavSiris damyarebas meTaursa da mis xelqveiTs Soris, 
gavrcobili JCE mxolod iTxovs umaRlesi Tanamdebobis pirisgan 
iseTi qmedebis Cadenas, romelic pirdapir araa dakavSirebuli 
dajgufebis saerTo gegmasTan, magram gamomdinareobdes Sedegidan.399  

miloSeviCis procesi bolomde ver iqna miyvanili, 2006 wels 
misi gardacvalebis gamo. sasamarTlo procesi, praqtikulad, ukve 
bolo fazamde iyo miyvanili.400      

 

8.2. Prosecutor v. Krajisnik-is saqme 

momCilo kraiSniki (Momcilo Krajisnik) iyo bosnieli serbebis 
ZiriTadi politikuri Zalis _ serbeTis demokratiuli partiis (SDP) 

wevri misi daarsebis periodidan (1990 wlis 12 ivlisidan). male igi 
gaxda adgilobrivi serbeTis demokratiuli partiis Tavmjdomare, 
airCies bosnia-hercogovinis asambleis deputatad da Semdgom 

                                                           
397

 ix. Wilt, Milosevic and JCE, krebulSi: Waters (ed.), Milosevic Trial (2014), 484_485. 
398

 Sead. iqve, 485.  
399

 meTauris pasuxismgeblobis doqtrinaze ix. naSromis XII Tavi. 
400

  Prosecutor v.Milosevic-is saqmeze daw. ix. The Man on Trial, krebulSi: Waters (ed.), Milosevic 

Trial (2014), 48_73; ix. aseve: Higgins, Milosevic S., krebulSi: Cassese (ed.), Oxford Companion 

(2009), 811_815; Prosecutor v. Milosevic, <http://www.icty.org/case/slobodan_milosevic/4#tdec>, [9.1. 

2016].  
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prezidentad. igi aqtiur rols TamaSobda partiis centralur 
mmarTvelobaSi. ICTY-is sasamarTlo palatam kraiSniki damnaSaved 
cno adamianurobis winaaRmdeg mimarTuli araerTi danaSaulisaTvis 
_ devna, deportacia da sxva arahumanuri aqtebi. igi monawileobda 
JCE-is saqmianobaSi, romlis mizani iyo bosnieli serbebis 
teritoriis eTnikuri gasufTaveba. dajgufebis wevrebs, maT Soris, 
kraiSnikTan erTad radovan karajiCsa da sxva liderebs, axlo 
kavSiri hqondaT adgilobriv municipalur ZalebTan.401 

Prosecutor v. Krajisnik-is saqmeze JCE-is gamoyeneba iyo sakamaTo 
misi farTo bunebis gamo. dacvis mxaris azriT, igi konkretulad ar 
asabuTebda braldebulis individualur pasuxismgeblobas da ar 
Seesabameboda gamoZiebiT dadgenil konkretul garemoebebs. misi 
uCveulod farTo bunebis gamo, braldeba JCE-is farglebSi aqcevda 
im pirs, romelic struqturulad moSorebuli iyo danaSaulis 
Cadenas.402  

amis gaTvaliswinebiT, dacvis mxare iTxovda braldebulis 
pirdapiri kavSiris, SeTanxmebis dadgenas uSualo, fizikur 
amsruleblebTan, Tu ramdenad arsebiTi, efeqtiani iyo misi daxmareba 
JCE-isTvis. aRniSnuli garemoebis mtkicebis aucilebloba 
ganisazRvra Prosecutor v. Brdanin-is saqmeze. swored aRniSnul saqmes 
uTiTebda dacvis mxare Tavisi poziciis gasamyareblad.403  

braldebis mxarem precedentuli samarTlis daxmarebiT zemoT 
ganxiluli JCE-is gamoyenebis koncefcia gaimeora. JCE gamoiyeneboda 
ra masStaburi danaSaulebis CadenisaTvis braldebulTa 
sisxlissamarTlebrivi devnisTvis, prokuroris msjelobiT, mas raime 
geografiul-teritoriuli SezRudva ar hqonda. JCE-is wevrobisaTvis 
pasuxismgebloba iseTive farTo iyo, rogorc Tavad danaSaulebrivi 
gegma.404  

braldebis mtkicebiT, ZiriTadi (fizikuri) amsrulebeli arc 
iyo savaldebulo, yofiliyo JCE-is wevri da arc raime SeTanxmebis 
arsebobas hqonda gadamwyveti mniSvneloba braldebulsa da ZiriTad 
amsrulebels Soris. braldeba uTiTebda Prosecutor v. Stakic-is saqmes, 
romelSic iyo xazgasmuli, rom JCE SeiZleba moicavdes maRali 
rangis amsruleblebs, romlebic iyeneben ZiriTad amsruleblebs 
,,instrumentis” saxiT. dacvis mxaris mier moyvanili Prosecutor v. 

Brdanin-is saqmeze gamoxatuli mosazreba SeTanxmebaze, braldebis 

                                                           
401

 ix. ICTY, Prosecutor v. Krajisnik, TC Judgment, 27.9.2006, par. 1_23; ix. aseve: Tochilovsky, 

Krajisnik, krebulSi: Cassese (ed.), Oxford Companion (2009), 768_769.  
402

 ix. iqve, 871_872.  
403

 ix. iqve, 873. Prosecutor v. Brdanin-is saqmeze ix. naSromis am Tavis $9.  
404

 ix. iqve, 874. 
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mxaris azriT, atarebda ,,Sualeduri gadawyvetilebis” Sinaarss.405 
JCE-is wevrebi erTiani ganzraxviT saerTo mizans aRwevdnen gegmiT 
konkretulad an abstraqtulad gaTvaliswinebuli danaSaulebiT.406 

yvelafris gaTvaliswinebiT, sasamarTlo palatam Prosecutor v. 

Krajisnik-is saqmeze JCE miiCnia pasuxismgeblobis yvelaze misaReb 
formad braldebulis individualuri pasuxismgeblobis 
dasafuZneblad.407  

miuxedavad imisa, rom Prosecutor v. Milosevic-is saqme 2006 wels, 
misi gardacvalebis gamo ver iqna bolomde miyvanili, Prosecutor v. 

Krajisnik-is saqme imave wlis seqtemberSi dasrulda. es iyo erTaderTi 
ICTY-is mier 2006 wels ganxiluli saqmeebidan, sadac JCE iqna 
gamoyenebuli. doqtrinis istoriaSi aseve 2006 weli mniSvnelovania 
imiT, rom igi Prosecutor v. Krajisnik-is saqmiT dafuZnda, rogorc 
xelmZRvanel pirTa did da kompleqsur saqmeebze kargad 
gamosayenebeli doqtrina.408 

 

9. (Tana)amsruleblobis doqtrinis farTo bunebis SezRudvis 
mcdeloba  

radoslav brdanini (Radoslav Brdanin) iyo serbeTis demokratiuli 
partiis politikuri lideri, romelsac bosniur-serbul mTavrobaSi 
maRali Tanamdebobebi ekava. mas bralad edeboda krainis (Krajina) 

avtonomiur respublikaSi mZime danaSaulebis Cadena JCE-Si 
monawileobis meSveobiT, romlis ,,strategiuli gegma” iyo bosnieli 
musulmanebisa da bosnieli xorvatebis permanentuli devna maT mier 
dagegmili bosniur-serbuli saxelmwifodan. JCE-Si sxva politikuri 
liderebic monawileobdnen. brdanins, konkretulad, JCE-is saerTo 
miznis asrulebis xelmZRvanelobaSi edeboda brali. igi Tavisi 
politikuri ZalauflebiT uzrunvelyofda ,,eTnikuri wmendis” 
process. igi iyo, aseve, propagandistuli kampaniis ,,strategiuli 
gegmis” realizaciis lideri.409   

Prosecutor v. Brdanin-is saqmeze, sasamarTlo palatis azriT, JCE-is 
pasuxismgeblobis forma ar Seesabameboda aseTi farTo bunebis 
danaSaulebs. am pasuxismgeblobis meSveobiT braldebis mxare 
,,swvdeboda” im pirs, romelic struqturulad moSorebuli iyo 
danaSaulis Cadenas. igi Seesabameboda patara gaerTianebebis saqmeebs, 

                                                           
405

 ix. iqve, 875.  
406

 ix. iqve, 884. 
407

 ix. iqve, 877. 
408

 Sead. Zahar, Sluiter, ICL (2008), 221. 
409

 ix. Gustafson, Brdanin, krebulSi: Cassese (ed.), Oxford Companion (2009), 620_621. 
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rogori gaerTianebis wevric iyo tadiCi. sasamarTlo palatis azriT, 
saapelacio palata Prosecutor v. Tadic-is saqmeze, JCE-is dafuZnebisas, 
swored patara danaSaulebriv gaerTianebebs gulisxmobda.410 aseve 
yuradReba gamaxvilda braldebulsa da uSualo, ,,fizikur” 
amsrulebels Soris SeTanxmebis arsebobis aucileblobaze.411 
amitomac, sasamarTlo palatam JCE-is pasuxismgeblobis forma 
miuReblad miiCnia braldebulis individualuri pasuxismgeblobis 
dasasabuTeblad.412 

Prosecutor v. Brdanin-is saqmeze saapelacio palatam arasworad 
miiCnia sasamarTlo palatis gadawyvetileba JCE-is viwro bunebasTan 
dakavSirebiT. igi arc braldebis mxaris farTo interpretacias 
emxroboda, TiTqos JCE-is aRiarebiT tribunals mieca saerTaSoriso 
danaSaulebis Camdeni liderebis sisxlissamarTlebrivi devnisa da 
dasjis farTo SesaZlebloba.413 saapelacio palatis azriT, Prosecutor 

v. Tadic-is saqmeze swored farTo bunebis danaSaulebze iyo saubari, 
regionSi arsebuli ,,eTnikuri wmendis” masStabisa da gavrcobili 
JCE-is ganWvretadobis bunebis gaTvaliswinebiT.414  

Prosecutor v. Brdanin-is saqmeze sasamarTlo palatis 
gadawyvetileba, erTi mxriv, logikuria. igi cdilobda 
individualuri pasuxismgeblobis Ria moednis SezRudvas 
konkretuli jebirebiT, es procesi rom daeqvemdebarebina 
konkretuli safuZvlebisa da sisxlissamarTlebrivi 
winapirobebisaTvis. Tumca, meore mxriv, braldebulsa da ,,fizikur” 
amsrulebels Soris SeTanxmebis arsebobis mtkicebis valdebuleba 
ar Seesabameba saerTaSoriso danaSaulis bunebas. misi masStabi 
xSirad imdenad didia, ierarqiuli Zalauflebis mqone Tanamdebobis 
piri, umeteswilad, ver gaiziarebs fizikuri amsruleblis gegmas da 
arc raime SeTanxmebaSi Seva maTTan. aseT SeTanxmebas uzrunvelyofs 
TviTon ierarqiuli danaSaulebrivi sistema, romelic ufro 
efeqtiani meqanizmia saerTaSoriso danaSaulebisTvis individualuri 
pasuxismgeblobis dasasabuTeblad. ierarqiuli danaSaulebrivi 
sistemiT liderebi unda darwmundnen saerTo danaSaulebrivi gegmis 
realizaciaSi.415   

                                                           
410

 ix. ICTY, Prosecutor v. Brdanin, TC Judgment, 1.9.2004, par. 355.  
411

 ix. iqve, par. 347.  
412

 ix. iqve, par. 356, daw. par. 340_356.  
413

 ix. ICTY, Prosecutor v. Brdanin, AC Judgment, 3.4.2007, par. 421.  
414

 ix. iqve, par. 422_425.  
415

 Sead. Gustafson, ‗Express Agreement‘ for JCE, 5 JICJ (2007), 134_158. 
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JCE-is farToO bunebis SezRudvis mcdelobam uSedegod Caiara 
da xelidan iqna gaSvebuli misi gaanalizebisa da gadamuSavebis 
SesaZlebloba,416 rac mogvianebiT ICC-m gaakeTa.417   

 

10. (Tana)amsruleblobaSi arapirdapiri monawileobis elementi  

ICTY-is saapelacio palatam milan martiCi (Milan Martic), serbiis 
avtonomiuri regionis, krainasa da krainas serbuli respublikis 
(RSK) yofili maRalCinosani, maT Soris, Tavdacvis ministri, 
damnaSaved cno JCE-is doqtrinaze dayrdnobiT, miuxedavad imisa, rom 
igi omisa da adamianurobis winaaRmdeg mimarTul danaSaulebSi 
uSualod ar monawileobda da arc fizikurad eswreboda maT Cadenas. 
martiCi qmnida daundoblobisa da SiSis atmosferos 
radiogamosvlebiT, ver uzrunvelyofda araserbi mosaxleobis 
usafrTxoebas. miuxedavad misi arauSualo monawileobisa, Prosecutor v. 

Martic-is saqmeze sasamarTlo palatam braldebuli mainc miiCnia 
damnaSaved imis aRiarebiT, rom amis mtkiceba arc iyo saWiro. saqmeSi 
moipoveboda pirdapiri mtkicebuleba im jgufis mier danaSaulis 
Cadenisa, romelsac xelmZRvanelobda Tavad martiCi. mas 
gaTviTcnobierebuli hqonda ,,eTnikuri wmendis” saerTo gegma, 
uSualod gascemda detalur instuqciebs danaSaulis Casadenad da 
a.S. martiCma ar SeaCera araserbi mosaxleobis is farTomasStabiani 
devna, romlis Tavidan acileba misi Zalauflebis gamoyenebiT 
SeiZleboda.418 

JCE-is doqtrinam ukve kargad dafuZnebuli obieqturi da 
subieqturi elementebiT fexi moikida ICTR-Sic. 

 

11. (Tana)amsruleblobis koncefciis implementacia ruandis 
tribunalSi  

miuxedavad imisa, 2003 wlamde ICTY-sa da ICTR-s saerTo 
prokurori hyavda419, ICTY-Si individualuri pasuxismgeblobis kargad 
Camoyalibebulma doqtrinam _ JCE-m, haagidan aruSaSi metad gvian 
moikida fexi. es, savaraudod, prokuraturis ofisebs Soris mcire 
koordinaciis Sedegi iyo. prokuraturis ofisi haagaSi sabraldebo 

                                                           
416

 Sead. Jordash, JCE, krebulSi: Schabas, McDermott, Hayes, Ashgate to ICL (2012), 137_140. 
417

 daw. ix. naSromis IX Tavi.  
418

 ix. ICTY, Prosecutor v. Martic, TC Judgment, 12.6.2007, par. 442_455; ix. aseve: Meyer, Martic, 
krebulSi: Cassese (ed.), Oxford Companion (2009), 802_805. 
419

  karla del ponte (Carla Del Ponte), 1999 wlis 11 agvistos, gaeros uSiSroebis 
sabWos mier dainiSna ICTY-isa da ICTR-is prokurorad, <http://www.icty.org/en/about/office-

of-the-prosecutor/former-prosecutors>, [10.8.2015]. 
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oqmebs, garkveulwilad, ICTR-is kolegebisagan damoukideblad 
amzadebda, ris Sedegadac ,,gansxvavebuli” praqtika Camoyalibda.420  

 
11.1. (Tana)amsruleblobis doqtrinis pirveli SeWra ruandis 

tribunalis precedentul samarTalSi 

JCE-is doqtrinis pirveli implementacia ICTR-Si 2004 wels 
moxda, Prosecutor v. Rwamakuba-s saqmis winasasamarTlo etapze.421 andre 
ruamakuba (Andre Rwamakuba) iyo ruandis demokratiuli moZraobis 
(MDR) wevri. 1994 wlis aprilSi, ruandis prezidentis gardacvalebis 
Semdeg, igi, praqtikulad, ruandaSi ganxorcielebuli genocidis 
,,katalizators” warmoadgenda. ruamakuba SemdgomSi ganaTlebis 
ministris Tanamdebobasac ikavebda. braldebis mxaris didi 
mcdelobis miuxedavad, igi yvela wayenebul braldebaSi 
gamarTlda.422 imave wels, Prosecutor v. Ntakirutimana-s saqmeze, saapelacio 
palatam aRniSna, rom ICTY-isa da ICTR-is individualuri 
pasuxismgeblobis erTgvarovani (erTferovani) statutiseuli 
cnebidan gamomdinare, ICTY-is individualuri pasuxismgeblobis 
iurisprudencia unda gavrcelebuliyo ICTR-zec.423   

JCE-is cneba ICTR-Si, implementaciis pirvel etapze, bolomde 
ver gaiges. amis kargi magaliTia Prosecutor. Ntakirutimana-s saqme.424 JCE-

is analizs ICTR-Si imaze ufro meti dro dasWirda, vidre es, 
Cveulebriv, iyo warmosadgeni.  

 

11.2. Prosecutor v. E. and G. Ntakirutimana-s saqme 

mama-Svil ntakirutimanebis (Prosecutor v. E. and G. Ntakirutimana) 
saqmeSi425 samarTlebrivad mniSvnelovania saapelacio palatis saqmis 
ganxilvis etapi, sadac prokuraturis ofisi amtkicebda, rom ICTR-is 
sasamarTlo palatam dauSva Secdoma, rodesac ar gamoiyena ICTY-is 
precedentul samarTalSi dafuZnebuli JCE-is doqtrina 
braldebulTa individualuri pasuxismgeblobis dasasabuTeblad. 

                                                           
420

 ix. Zahar, Sluiter, ICL (2008), 222. 
421

 ix. ICTR, Prosecutor v. Rwamakuba, Application of JCE to the Crime of Genocide, 22.10.2004, par. 31.  
422

 Prosecutor v. Rwamakuba-s saqmeze daw. ix. Marcussen, Rwamakuba, krebulSi: Cassese (ed.), 

Oxford Companion (2009), 894_895. 
423

 ix. ICTR, Prosecutor v. E. and G. Ntakirutimana, AC Judgment, 13.12.2004, par. 468. 
424

 Sead. Zahar, Sluiter, ICL (2008), 221_223. 
425

 ICTR-is sasamarTlo palatis 2003 wlis gadawyvetilebiT, elizafhan 
ntakirutimana (Elizaphan Ntakirutimana) damnaSaved gamocxadda genocidis danaSaulSi 
TanamonawileobisaTvis. kerZod, tutsis ltolvilebis Tavdasxmis daxmarebaSi 
(aidind and abetting), xolo jerard ntakirutimana (Gerard Ntakirutimana) genocidisa da 
adamianurobis winaaRmdeg mimarTul danaSaulebSi monawileobisaTvis. daw. ix. ICTR, 

Prosecutor v. E. and G. Ntakirutimana, TC Judgment, 21.2.2003.  
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sasamarTlo palatis gadawyvetilebis gasaCivrebis argumenti JCE-is 
gamouyenebloba iyo.426 

braldebis azriT, miuxedavad imisa, rom JCE-ze pirdapir ar iyo 
saubari sabraldebo oqmSi, mugonerosa (Mugonero) da biseseros 
(Bisesero) sabraldebo oqmebi da sxva dokumentebi, saerTo jamSi, JCE-

is sakiTxis mimarT sakmaris miTiTebas Seicavda.427 sabraldebo oqmSi 
pasuxismgeblobis saxis miTiTeba mis aucilebel prerogativas ar 
warmoadgenda. es iyo sasamarTlo palatis diskrecia, sakuTari 
Sexedulebisamebr braldebulebis pasuxismgeblobis sakiTxi 
gadaewyvita ICTR-is statutis me-6(1) muxlis Sesabamisad,428 imis 
gaTvaliswinebiT, rom sasamarTlosTvis braldebulebis sabraldebo 
oqmebiT cnobili iyo Cadenili danaSaulebis koleqtiuri buneba da 
saerTo danaSaulebrivi gegma _ tutsis ganadgureba. braldebulebis 
pasuxismgeblobis dasasabuTeblad JCE-is miuTiTebloba, prokuroris 
azriT, areulobasa da orazrovnebas ar warmoadgenda.429  

aRniSnul argumentebs dacvis mxare usafuZvlod miiCnevda, 
iqidan gamomdinare, braldebis mowmeTa Cvenebebi da, zogadad, 
mtkicebulebaTa erToblioba JCE-is doqtrinis aucilebel obieqtur 
da subieqtur niSnebs ver daakmayofilebda. Sesabamisad, JCE-is 
gamoyeneba TviTon braldebisTvis iyo saziano.430 braldebis mxares 
ar hqonda pasuxismgeblobis iseTi saxis gamoyenebis ufleba, 
romelic sabraldebo oqmSi, mis mtkicebulebebsa da arc erT 
gamosvlaSi ar aRniSnula.431 

ICTR-is saapelacio palata ICTY-is sasamarTlo praqtikas 
miemxro, kerZod, Prosecutor v. Aleksovski-s saqmes, romelSic TiToeul 
braldebaze individualuri pasuxismgeblobis saxis miTiTebis 
aucilebloba ganisazRvra. aseTi precedentis Seqmna, sabraldebo 
oqmSi statutis individualuri pasuxismgeblobis muxlebis martivi 
citireba, orazrovnebas gamoiwvevda ad hoc tribunalebis praqtikaSi 
da SemdgomSi farTo xasiaTs miiRebda.432 

                                                           
426

 ix. ICTR, Prosecutor v. E. and G. Ntakirutimana, AC Judgment, 13.12.2004, par. 10. 
427

 braldebis mxarem winasasamarTlo da saboloo sityvaSi me-6(1) muxlis 
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13.12.2004, par. 474, sqolio 805.  
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 ix. iqve, par. 10, 448.  
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 ix. iqve, par. 449_451.  
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 ix. iqve, par. 455_457.  
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braldebis mxarem Tavisi poziciis gasamyareblad miuTiTa 
Prosecutor v. Tadic-is saqme, romelSic braldebis mxridan sabraldebo 
oqmSi araviTari miTiTeba ar yofila JCE-is Sesaxeb da, miuxedavad 
amisa, gasamarTlda aRniSnuli doqtriniT.433 igive iTqva Prosecutor v. 

Furundzija-s saqmezec.434 

Prosecutor. E. and G. Ntakirutimana-s saqmeSi meore mxarea 
mniSvnelovani. kerZod, JCE-is sabraldebo oqmSi miTiTeba-
armiTiTebis sakiTxis garda, TviTon prokuraturis ofisis 
daudevroba. braldebam gvian Seicno, rom JCE-is gamoyenebiT, igi 
ufro gaiadvilebda braldebulebis individualuri 
pasuxismgeblobis dasabuTebas, mtkicebis ufro dabali standartis, 
Tundac gavrcobili JCE-is gamoyenebiT.435  

magaliTad, Cveulebrivi pasuxismgeblobis formiT 
braldebulma 1994 wlis 16 aprils mugoneros kompleqsSi Caidina 
mxolod erTi mkvleloba, rodesac xdeboda masStaburi 
danaSaulebrivi movlenebi. JCE-is ufro farTo koncefciiT, 
ntakirutimanas SeeZlo Caedina asobiT mkvleloba, rac, ra Tqma unda, 
gavlenas moaxdenda sasjelis zomazec.436  

mxolod 2005 wlis bolos pirvelad iqna ICTR-is sasamarTlo 
palatis mier  individualuri pasuxismgebloba dasabuTebuli JCE-is 
doqtrinaze miTiTebiT, Prosecutor v. Simba-s saqmeze437, xolo meored _ 
2006 wels, Prosecutor v. Mpambara-s saqmeze438.439  

 

12. (Tana)amsruleblobis doqtrinis analizi 

JCE-is pasuxismgeblobis damafuZnebeli garemoebebis ganxilvis 
Semdeg SesaZlebelia misi cnebis, koncefciis sisxlissamarTlebrivi 
Sefaseba. 

ICTY-is saapelacio palatis gadawyvetileba Prosecutor v. Tadic-is 
saqmeze SegviZlia miviCnioT ufro akademiur naSromad, vidre 
sasamarTlos gadawyvetilebad,440 romelSic saerTaSoriso 

                                                           
433

 ix. iqve, par. 474; ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997, par. 681_692; ICTY, 

Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 172_173, 230_233.  
434

 ix. iqve.  
435

 Sead. Zahar, Sluiter, ICL (2008), 222_223. 
436

 ix. iqve. 
437

 ix. ICTR, Prosecutor v. Simba, TC Judgment, 13.12.2005. 
438

 ix. ICTR, Prosecutor v. Mpambara, TC Judgment, 11.9.2006. 
439

 ix. Zahar, Sluiter, ICL (2008), 223; Prosecutor v. E. and G. Ntakirutimana-s saqmeze daw. ix. 
aseve: Farrell, Baig, Ntakirutimana, krebulSi: Cassese (ed.), Oxford Companion (2009), 854_857. 
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 Sead. Sliedregt, Individual Responsibility (2003), 100. 
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Tanamegobroba sisxlis samarTlis eniT xsnis individualuri 
pasuxismgeblobis axal doqtrinas. igi unda daxmareboda 
sasamarTlos im mtkicebulebebis ,,mopovebaSi”, romlebsac maRali 
rangis Tanamdebobis pirebi anadgurebdnen Semdgomi 
sisxlissamarTlebrivi pasuxismgeblobis Tavidan acilebis mizniT.  

JCE-m gaamarTla saerTaSoriso Tanamegobrobis molodini. 
Prosecutor v. Tadic-is saqmidan moyolebuli, igi gaxda mniSvnelovani 
iaraRi im pirebis gasasamarTleblad, romlebmac danaSauli Caidines 
Tanaamsruleblobisa da saerTo miznis principebze dayrdnobiT, 
dajgufebis faruli organizebis meSveobiT. JCE individis mier 
Cadenil aSkara ukanono qmedebas, romlis pirdapiri mtkiceba martivi 
iyo, ukavSirebda doqtriniT Seqmnil ,,gaerTianebis” farglebs, 
romlis ,,wevric” iyo, aseve, masStaburi danaSaulebis Semoqmedi 
(maRali rangis Tanamdebobis piri), im mizniT, rom ,,fizikuri” 
amsruleblis aSkara qmedebaze daefuZnebina misi brali. aseTi 
pirebis gasamarTleba doqtrinis meSveobiT ufro intensiur xasiaTs 
atarebda, vidre ufro dabali donis amsruleblebisa. Prosecutor v. 

Tadic-is saqmis Semdeg, mxolod 2001_2004 wlebSi, ICTY-is saqmianobis 
yvelaze aqtiur fazaSi SemuSavebuli 42 sabraldebo oqmidan 27 (64 
procenti) dasabuTebuli iyo JCE-is pasuxismgeblobis formiT.441 amis 
Semdeg, 2005 wlis bolosTvis pirvel instanciaSi dasrulebuli 37 
saqmidan 19 mainc Seicavda JCE-is pasuxismgeblobis formas.442 

kritikis sagani iyo JCE-is gaurkveveli definicia,443 misi 
arastatutiseuli warmomavlobis gamo. JCE-is wevroba gaigivebuli 
iyo danaSaulis CadenasTan. misi cneba saSualebas aZlevda 
braldebis mxares, sabraldebo oqmSi Seetana ufro meti braldeba, 
vidre sxva pasuxismgeblobis saxis gamoyenebiT SeiZleboda. JCE-is 
mowinaaRmdegeTa azriT, precedentebiT Camoyalibebuli cneba ar 
gamomdinareobda me-7(1) muxlis Sinaarsidan. mas uwodebdnen 
pasuxismgeblobis ,,uvargis Teoriasa” da ,,nadirs”, romelic eZebda 
msxverpls.444 ICTY-is tribunalis mosamarTle fer-johan lindholmi 
(Per-Johan Lindholm) werda, rom JCE iyo ,,axali iarliyi” yvelasTvis, 
maT Soris, saerTaSoriso sisxlis samarTlisTvisac kargad cnobil 
Tanaamsruleblobis doqtrinaze. misi azriT, igi usargeblo iyo 
tribunalis saqmianobisaTvis.445  

                                                           
441

 ix. Danner, Martinez, Guilty Associations, 93 CLR (2005), 107.  
442

 ix. Zahar, Sluiter, ICL (2008), 221.  
443

 daw. ix. dvaliZe, gaerTianebuli danaSaulebrivi organizacia, krebulSi: naWyebia 
(red.), organizebuli danaSauli (2012), 103_237. 
444

 JCE-is kritikaze ix. Damgaard, Individual Criminal Responsibility (2008), 127_128. 
445

 ix. ICTY, Prosecutor v. Simic, Tadic, Zaric, TC Judgment, Separate Opinion of Lindholm, 17.10.2003, 

par. 1, 5; ix. aseve: Damgaard, Individual Criminal Responsibility (2008), 127_128. 
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JCE-is doqtrinis mTavar makvalificirebel elementad, rac 
xdis mas jgufuri, koleqtiuri pasuxismgeblobis Teoriad, SegviZlia 
miviCnioT sistemuri danaSaulis saerTo gegma, mizani. es aris JCE-is 
yvela wevris mTavari makavSirebeli rgoli, pirdapiri gasasvleli 
individebze. misi martivi sqemis mixedviT, dajgufebis erT-erTi 
wevris mier Cadenili qmedeba sxva wevrs Seeracxeba danaSaulad 
gavrcobili JCE-is SemTxvevaSi, Tu es iyo kriminaluri gegmis 
gonivruli, winaswarganWvretadi Sedegi. es mis cnebas imdenad 
afarToebs, rom saerTo gegmis gareT arsebuli danaSaulebic 
SeiZleba moeqces JCE-is farglebSi.446  

saerTo gegmas, mizans mivyavarT JCE-is subieqtur elementamde, 
romelic mis sisxlissamarTlebrivi pasuxismgeblobis erT-erT 
mTavar garemoebas warmoadgens. ZiriTadi JCE-is subieqturi mxare 
gamoixateba ganzraxvaSi, kerZod, saerTo ganzraxvasa (shared intent) da 
SegnebulobaSi (knowledge);447 sistemuri JCE-is _ sistemuri 
danaSaulebrivi bunebis personalur codnasa (personal knowledge) da 
xelis SewyobaSi (intent to further the system);448 da gavrcobili JCE-is _ 
ZiriTadi JCE-isa da sistemuri JCE-is subieqtur elementebTan erTad, 
danaSaulis ganWvretadobaSi (foreseeability).449 es ukanaskneli, 
miuxedavad azrTa sxvadasxvaobisa, SegviZlia ganvixiloT, rogorc 
eventualuri ganzraxvis (dolus eventualis) elementi.450 Sesabamisad, JCE-
is subieqturi mxare SegviZlia ganvmartoT, rogorc ganzraxvas (intent) 
plius ganWvretadobis (foreseeability) ,,axali” elementi.451  

swored subieqturi elementi xdis JCE-is Tanaamsruleblobis 
doqtrinad, sadac amsrulebeli moqmedebs ganzrax, JCE-is miznis 
misaRwevad, gansxvavebiT Tanamonawilisgan, romelic Segnebulad 
mxolod daxmarebas uwevs konkretuli danaSaulis asrulebas. rac 
Seexeba obieqtur elements, aqac mniSvnelovania, rom misi qmedeba, 
pirdapir, JCE-is miznebidan gamomdinareobdes, gansxvavebiT 
Tanamonawilisgan, romelic mxolod arsebiT daxmarebas uwevs 
,,fizikur” amsrulebels konkretuli danaSaulis Casadenad.452 
generaluri ganzraxva mimarTulia swored jgufis kriminaluri 
miznis misaRwevad rogorc erTi JCE-is farglebSi, aseve ramdenime 

                                                           
446

 Sead. Schabas, Introduction to ICC (2011), 229_231. 
447

 daw. ix. Höhener, Individual Responsibility: JCE (2015), 100_102.  
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 Sead. iqve, 103_105. 
449

 Sead. iqve, 106_110. 
450

 Sead. iqve, 109. 
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 Sead. Cassese and the Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 300_301. 
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patara, subsidiuri qvegaerTianebis meSveobiTac, rodesac danaSauli 
farTo xasiaTis matarebelia.453  

JCE-is farTo cnebis gamo, SesaZloa, Tanamonawilis 
danaSaulSi monawileobis xarisxi mniSvnelobiT ufro maRali iyos, 
vidre Tanaamsruleblisa JCE-Si. damnaSavis braleulobis xarisxTan 
dakavSirebiT aseTi mimarTeba mecnierTa Soris davis sagans 
warmoadgens. ICTY-Si amsrulebelsa da Tanamonawiles Soris 
sazRvris gavlebis aseTi midgoma, cota ar iyos, ewinaaRmdegeba 
erovnulsamarTlebriv sistemebSi arsebuli zRvaris gavlebis 
princips, romlis mixedviTac braleuloba unda iyos danaSaulSi 
kontribuciis adekvaturi. danaSaulis patara kontributors ar 
SeiZleba iseve miuZRodes brali danaSaulebriv SedegSi, rogorc 
did kontributors.454 

zogadad, rom SevxedoT JCE-is samive obieqtur elements,455 
yvela isedac Seesabameba sxvadasxva qveynis erovnuli 
kanonmdeblobis jgufuri danaSaulisa Tu Tanamonawileobis cnebis 
Sinaarss, Tumca mTeli konfrontaciuli gansxvaveba swored maT 
subieqtur elementebSia, gansakuTrebiT, gavrcobil JCE-Si. igi 
pirveli ori kategoriisgan gansxvavebiT, rogorc zemoT ganvixileT, 
ufro dabali subieqturi mxaris elementiT xasiaTdeba. mesame 
kategoriis dros qmedeba xorcieldeba JCE-is miznis gareT, magram 
gamomdinareobs Sedegidan.456 JCE-is aseTi midgoma ewinaaRmdegeba 
sisxlis samarTalSi Tanaamsruleblobis sistemur cnebas. saerTo 
samarTlis didi tradiciebis mqone iseTi qveynebic ki, rogoricaa 
didi britaneTi da kanada, miuxedavad imisa, rom Tavis 
kanonmdeblobaSi iTvaliswineben ganWvretadi danaSaulebisaTvis 
pasuxismgeblobas, ewinaaRmdegebodnen mesame kategoriis subieqturi 
elementis aseT farTo formulirebas, ,,konkretuli sazRvrebis 
gareSe”.457  

JCE-is cneba, saerTo jamSi, winaaRmdegobaSia nullum crimen sine lege 
principTan.458 dadgenili SinaarsiT, igi ar gamomdinareobs ICTY-is 
statutis individualuri pasuxismgeblobis cnebidan, rasac mowmobs 
pasuxismgeblobis damafuZnebeli obieqturi da subieqturi 
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 magaliTad, genocidis danaSaulis SemTxvevaSi. Sead. Ambos, JCE and Command 

Responsibility, 5 JICJ (2007), 159_167. 
454

 Sead. Ohlin, JCE, 5 JICJ (2007), 85_88.  
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 monawileTa simravle, saerTo gegmis, miznis arseboba da braldebulis 
monawileoba saerTo gegmaSi. 
456

 gavrcobili JCE-is kritikis Sesaxeb daw. ix. Olasolo, Essays on ICJ (2012), 129_134. 
457

 ix. Danner, Martinez, Guilty Associations, 93 CLR (2005), 108_109. 
458

 Sead. Damgaard, Individual Criminal Responsibility (2008), 127_128, 238_241; dvaliZe, 
gaerTianebuli danaSaulebrivi organizacia, krebulSi: naWyebia (red.), 
organizebuli danaSauli (2012), 230_231.  

ავტორის სტილი დაცულია



  

118 
 

garemoebebi. misi safuZvlebi saerTaSoriso CveulebiT samarTalSi 
arapirdapir iqna moZiebuli farTo interpretaciis meTodis 
gamoyenebiT.   

Tumca yvela am kritikis mimarT kazesesa da mis gunds 
argumentirebuli  da adekvaturi pasuxi hqondaT, rac ZiriTadad isev 
farTomasStabiani, sistematuri da sistemuri danaSaulebis dros 
auctor intellectualis monawileobiT iyo ganpirobebuli.459 yuradsaRebia 
kazeses nullum crimen sine lege principis ganmarteba. misi azriT, 
principis mizani, erTi mxriv, aris sasamarTlos dacva dasaSvebi 
interpretaciis CarCoebis gadalaxvisa da axali samarTlis 
Seqmnisgan, magram, meore mxriv, igi ar krZalavs samarTlis 
progresul ganviTarebasa da interpretacias.460  

miuxedavad imisa, rom meore pirs ar amoZravebda pirdapiri 
ganzraxva (dolus directus) Cadenili danaSaulis mimarT, mxolod es 
piroba ver iqneboda sisxlissamarTlebrivi pasuxismgeblobisagan 
gaTavisuflebis mizezi. igi iyo im gaerTianebis wevri, romlis 
saqmianobaSic iyo mosalodneli konkretuli danaSaulis Cadena, 
rogorc misi monawileobiT, aseve misi mxridan savaldebulo 
moqmedebis SeusruleblobiT.461 kazeses TqmiT, ZiriTadi JCE qmnida 
danaSaulebis Casadenad mTavar ,,platformas” gavrcobili JCE-isTvis. 
rodesac piri xdeba ZiriTadi JCE-is wevri, magaliTad, mTavrobis, 
organizaciis da sxv., romelic sCadis danaSauls, igi iTvaliswinebs, 
rom danaSaulebis pirvelma fazam, SeiZleba, ,,kari gauRos” 
danaSaulebis Cadenis meore fazas. es riski aSkaraa, rodesac piri 
xdeba iseTi dajgufebis wevri, romelSic ZiriTadi amsruleblebi 
erTiandebian saerTo danaSaulebrivi gegmis Sesasruleblad.462  

kazeses argumenti safuZvliania dolus eventualis subieqturi mxaris 
elementTan, danaSaulis Cadenis riskis gacnobierebis 
SesaZleblobasTan dakavSirebiT, rodesac piri, miT ufro, auctor 

intellectualis aris danaSaulebrivi gegmiT moqmedi dajgufebis wevri. 
Tumca mTavari garemoeba, ris gamoc JCE-s individualuri 
pasuxismgeblobis srulyofil saxed ver miviCnevT, individualuri 
braleuli pasuxismgeblobis principia,463 romlis mixedviTac, piris 
braleuloba unda iyos danaSaulSi kontribuciis adekvaturi. 

                                                           
459

 Sead. Cassese and the Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 289_330.  
460

 Sead. iqve, 321_322.  
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 Sereuli umoqmedobis SemTxvevaSi, rodesac igi valdebuli iyo emoqmeda 
danaSaulebrivi Sedegis Tavidan acilebis mizniT.  
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danaSaulis patara kontributori unda gansxvavdebodes didi 
kontributorisgan.464  

 

13. Sejameba 

saerTo jamSi, JCE SegviZlia ganvmartoT rogorc dajgufebaSi 
monawilis pirdapiri an iribi qmedeba, mimarTuli kriminaluri 
saerTo miznis sisruleSi moyvanisken.465 JCE-is wevrs ufro didi 
brali miuZRvis danaSaulis CadenaSi, vidre imave danaSaulis 
damxmaresa da wamqezebels.466 JCE-is samive kategoria araa 
damokidebuli konkretuli danaSaulisTvis gaTvaliswinebuli 
obieqturi elementebis Sesrulebaze, aramed piris organizaciul 
SesaZleblobasa da individualur rolze.467    

ICTY-is mier damkvidrebuli JCE-is doqtrina, faqtia, 
saerTaSoriso sisxlis samarTalSi politikuri funqciis matarebeli 
iyo _ sisxlissamarTlebrivi devna daewyoT maRali Tanamdebobis 
amsruleblebze saerTaSoriso humanitaruli samarTlis seriozuli 
darRvevisaTvis, danaSaulSi maTi ,,obieqturi kontribuciis 
dasabuTebis miuxedavad”.468 saerTaSoriso sisxlis samarTals 
sWirdeboda iseTi pasuxismgeblobis forma, romelic kargad 
,,daasabuTebda brals, sakmarisi mtkicebulebis gareSe”,469 ra 
funqciasac saTanadod asrulebda JCE.  

JCE-is konfecfiis  mixedviT, Tanaamsrulebloba gulisxmobs 
erTi amsruleblis qmedebis Sesabamisobas sxva amsruleblis 
mizanTan, rodesac yvela moqmedebs erTdroulad, ,,erTsa da imave 
adgilas”, xangrZlivi drois ganmavlobaSi.470 mniSvnelovania, rom 
gegma, mizani, Tavisi SinaarsiT iyos aramarTlzomieri, 
iTvaliswinebdes danaSaulis Cadenas.471 aq JCE-is Semqmnelebi ar 
gulisxmobdnen nebismier monawileobas, aramed kriminalur miznobriv 
dajgufebaSi, gegmis SesrulebaSi ,,savaldebulo” individualur 
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 individualuri pasuxismgeblobis dafuZnebisas samarTliani pasuxismgeblobis 
(fair labelling) principisa da ,,braleulobis ierarqiis” mniSvnelobaze ix. naSromis 
XIII Tavi, $4.1. da $4.2.  
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monawileobas, romelic uSualo monawileobis mtkicebis 
valdebulebas ar gulisxmobda. 

zemoaRniSnuli individualuri pasuxismgeblobis 
damafuZnebeli garemoebebis gamo, saerTaSoriso sisxlis samarTalSi 

JCE saidumlo liderebisa da sistemuri danaSaulebis dasjis 
uzrunvelsayofad individualuri pasuxismgeblobis saWiro 
formadac moixseniebdnen.472  

ICTY-Si individualuri pasuxismgeblobis dasabuTebasTan 
dakavSirebuli ,,xarvezebis” gamosworebas Seecada saerTaSoriso 
Tanamegobroba ICC-is meSveobiT, statutiseuli, aseve precedentuli, 
doqtrinuli cnebis farglebSi.  
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IX. amsrulebloba sisxlis samarTlis saerTaSoriso 
sasamarTloSi  

saerTaSoriso Tanamegobrobis mTavari ,,davaleba” ICC-is mimarT 
saerTaSoriso sisxlis samarTalSi kargad damkvidrebuli 
amsruleblobis institutis _ JCE-is farTo cnebis SezRudva iyo, 
arsebuli xarvezebisa da kritikis gaTvaliswinebiT, ise, rom 
saerTaSoriso sisxlis samarTlis miznebs ar Seqmnoda safrTxe. 
mTavari iyo, individualuri pasuxismgebloba, romis statutis 25-e 
muxlis interpretaciiT, individis braleulobas, danaSaulSi 
monawileobis xarisxs daqvemdebareboda.473 

aRsaniSnavia, rom ICC-m pirvelive gadawyvetilebidan daiwyo am 
,,davalebis” Sesruleba ara ICTY-is SemuSavebuli da praqtikaSi 
kargad damkvidrebuli individualuri pasuxismgeblobis wesebis 
romis statutSi implementaciiT, aramed, amsruleblobis cnebis 
novaciuri ganmartebiT. amis safuZveli saerTaSoriso Tanamegobrobam 
ICC-s individualuri pasuxismgeblobis statutiseuli cnebiT 
Seuqmna, rac gamoixata danaSaulSi monawileobis formebis 
konkretizaciaSi.474  

amsruleblobis cneba romis statutSi abstraqtulia _ 25(3)(a)-e 
muxli Seicavs mxolod ZiriTad, tradiciul pasuxismgeblobis 
saxeebs,475 riTac statutis Semqmnelebma gza gauxsnes precedentul 
samarTals.  

 

1. amsruleblobis cneba da saxeebi romis statutSi 

ICC-is statutis 25(3)(a)-e muxli, ICTY-is statutis me-7(1) 
muxlisgan gansxvavebiT, pirdapir miuTiTebs amsruleblobis sam 
saxes da aRniSnavs, rom danaSaulis amsrulebeli (Principal) aris piri, 
romelsac gaaCnia danaSaulze kontroli (control over the crime)

476
 da 

acnobierebs yovelive amas.477 kerZod, vinc   
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 am TavSi gamoyenebulia statiebi: dgebuaZe, amsrulebloba, krebulSi: turava 
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1) fizikurad axorcielebs danaSaulis elementebs (direct 

perpetration, pirdapiri amsrulebloba); 

2) sxvebTan erTad axorcielebs danaSaulze kontrols, 
masze dakisrebuli arsebiTi amocanebidan gamomdinare 
(commission of the crime jointly with others, an co-perpetration, 

Tanaamsrulebloba); 

3) axorcielebs kontrols im piris nebaze, romelic 
uSualod asrulebs danaSaulis obieqtur elementebs 
(commission of the crime through another person, an indirect perpetration, 

arapirdapiri amsrulebloba).478    

amsrulebeli, romis statutis mixedviT, aris is piri, 
romelsac aqvs danaSaulze kontrolis ganxorcielebis 
SesaZlebloba. amsruleblobis samive saxe dReis mdgomareobiT ICC-

is sxvadasxva gadawyvetilebiT ukve ganmartebulia.479  

amrigad, romis statutSi ukve arsebobs amsruleblobis 
doqtrinis cnebac, romelic ganmartavs 25(3)(a)-e muxlis Sinaarss. ICC-

is gadawyvetilebebidan, amsruleblobis cnebasTan dakavSirebiT 
gansakuTrebiT gamosayofia Prosecutor v. Lubanga-s (Tanaamsruleblobis 
pasuxismgeblobis TeoriasTan mimarTebiT), Prosecutor v. Katanga and Chui-s 
(arapirdapiri amsruleblobis, arapirdapiri (Tana)amsruleblobis 
pasuximsgeblobis TeoriasTan mimarTebiT) da Prosecutor v. Bemba-s 
(subieqturi mxaris elementebTan mimarTebiT480) saqmeebi,481 romlebic 

                                                           
478

 aseve, gamosayofia ICC-is mier Prosecutor v. Katanga and Chui-s saqmeze SemuSavebuli 
amsruleblobis axali forma _ e.w. Tanaamsrulebloba sxva piris meSveobiT (co-

perpetration of a crime through another person), an arapirdapiri (Tana)amsrulebloba (indirect 

co-perpetration). ICC Prosecutor v. Al Bashir-is saqmeze, amsruleblobis aRniSnuli 
,,klasikuri” saxeebis garda, aseve amsruleblobis calke saxed gamoyofs 
Tanaamsruleblobas sxva piris meSveobiT, imave arapirdapir (Tana)amsruleblobas, 
romeli formiTac masze dawyebulia sisxlissamarTlebrivi devna. ix. ICC, Prosecutor 

v. Al Bashir, Warrant of Arrest, 4.3.2009, par. 210. arapidapir (Tana)amsruleblobas daw. 
ganvixilavT naSromis am TavSi. 
479

 uSualo amsrulebloba Tanaamsruleblobisa da arapirdapiri amsruleblobis 
cnebaSia ganxiluli. Sesabamisad, uSualo amsruleblobis cnebas calke ar 
gamovyofT.  
480

 Prosecutor v. Bemba-s saqme, aseve, metad yuradsaRebia meTauris pasuxismgeblobis 
doqtrinasTan mimarTebiT. ix. naSromis XII Tavi.   
481

 amsruleblobis TiToeuli doqtrinis gasaanalizeblad, ICC-is mTavar saqmeebTan 
erTad, ganxiluli iqneba amsruleblobis cnebasTan arapirdapir dakavSirebuli 
sxva saqmeebic. 
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iseve rogorc Tavis droze ICTY-is Prosecutor v. Tadic-is482 da sxvaTa 
saqmeebi, gamoirCeva novaciuri SinaarsiT.483 

 

2. Tanaamsruleblobis doqtrina 

ICC-is pirvelive saqmeze, rogorc mosalodneli iyo,484 mTavari 
problema individualuri pasuxismgeblobis dafuZnebis nawilSi 
warmoiSva _ amsruleblobis romeli formiT da rogor unda 
momxdariyo individTa sisxlissamarTlebrivi devna?  

ICC-m individualuri pasuxismgeblobis principis realizacia  
Prosecutor v. Lubanga-s saqmeze Tanaamsruleblobis doqtrinis SeqmniT 
daiwyo.485  

 

2.1.PProsecutor v. Lubanga-s saqme  

Tomas lubanga dailo (Thomas Lubanga Dyilo) iyo meamboxe jguf _ 
kongoel patriotTa kavSiris (UPC) xelmZRvaneli da am kavSiris 
samxedro frTis _ kongos ganTavisuflebis patriotuli Zalebis 
(FPLC) mTavarsardali. orive gaerTianeba 2002_2003 wlebSi ituriSi 
mimdinare konfliqtSi aqtiur Zalas warmoadgenda.486  

ICC-is lubanga 2006 wels gadaeca. ICC-is 2012 wlis 14 martis 
verdiqtiT igi damnaSaved gamocxadda, rogorc Tanaamsrulebeli 
omis danaSaulSi romis statutis 25(3)(a)-e da me-8(2)(e)(vii) muxlebis 
mixedviT. igi kongos ganTavisuflebis patriotul ZalebSi TxuTmeti 
wlis asakamde bavSvebs iwvevda da agrovebda samxedro moqmedebebSi 
aqtiuri monawileobis misaRebad. lubangas sasjelis saxiT Seefarda 
Tavisuflebis aRkveTa 14 wlis vadiT. 2014 wlis 1 dekembers verdiqti 
da sasjeli aseve damtkicda saapelacio palatis mier.487  

 

 

                                                           
482

 ix. ICTY, Prosecutor v. Tadic, TC Judgment, 7.5.1997; ICTY, Prosecutor v. Tadic, AC Judgment, 

15.7.1999.  
483

 Sead. Liefländer, The Lubanga Judgment, 1(1) CJICL (2012), 192. 
484

 igive problema warmoiSva ICTY-is saqmianobis pirvelive, Prosecutor v. Tadic-is 
saqmeze, razec zemoT gvqonda saubari. 
485

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007. 
486

 lubangas braldebebis Sesaxeb daw. ix. ICC, Prosecutor v. Lubanga, Warrant of Arrest, 

10.2.2006; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007.  
487

 daw. ix. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012; ix. aseve: ICC, Prosecutor v. 

Lubanga, <http://www.icc-cpi.int/iccdocs/PIDS/publications/LubangaENG.pdf>, [9.2.2016]. 
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2.2. Tanaamsruleblobis koncefcia 

Prosecutor v. Lubanga-s saqmeze dafuZnebuli Tanaamsruleblobis 
pasuxismgeblobis koncefcia romis statutSi ukve precedentuli 
mniSvnelobisaa. mis Camoyalibebas, JCE-is pasuxismgeblobis 
alternatiuli variantis saxiT, Tavis droze jer kidev ICTY 
cdilobda Prosecutor v. Stakic-is saqmeze, Tumca ICTY-is saapelacio 
palatam igi mogvianebiT uaryo. misi azriT, Tanaamsruleblobis 
pasuxismgeblobis saSualeba, gansxvavebiT JCE-sagan, ar iyo 
saTanadod mxardaWerili saerTaSoriso precedentuli samarTliTa 
da ICTY-is iurisprudenciiT.488 ICC eyrdnoba ra ICTY-Si Tavis droze 
aRniSnul mosazrebas, saerTo jamSi, sxva interpretaciiT 
warmogvidgens Tanaamsruleblobis Sinaarss. 

Prosecutor v. Lubanga-s saqmeze, dazaralebulTa warmomadgenlebi 
cdilobdnen statutis 25(3)(a)-e muxlSi Tanaamsruleblobis 
statutiseuli cnebis dakavSirebas JCE-isTan, romlis arsebiTi 
komponenti iyo saerTo danaSaulebrivi gegmis, miznis gaziareba sxva 
monawileebze.489 Tumca winasasamarTlo palatam uaryo aRniSnuli 
SemoTavazeba Tanaamsruleblobis cnebisa490 da danaSaulze 
kontrolis koncefciis xazgasmiT, kerZod, amsruleblis 
Tanamonawilisgan gamijvnis mizniT.491  

Prosecutor v. Lubanga-s saqmeze ICC Tanaamsruleblobas ganmartavs 
iseT SemTxvevad, rodesac koordinirebul adamianTa dajgufebis 
kontribuciis Sedegad xdeba danaSaulis obieqturi elementebis 
realizacia, sadac TiToeuli maTgani, rogorc mTliani danaSaulis 
amsrulebeli, pasuxs agebs sxvis mier ganxorcielebuli 
qmedebebisaTvis.492   

winasasamarTlo palatam dasabuTebulad miuTiTa, rom romis 
statuti, ICTY-is statutisgan gansxvavebiT, Seicavda danaSaulSi 
individualuri da jgufuri monawileobisaTvis 
sisxlissamarTlebrivi pasuxismgeblobis ufro met formas, rac 
qmedebis mravalferovani kvalifikaciis SesaZleblobas iZleoda. JCE-
is doqtrinasTan axlos mdgom koncefciad palatam ufro 25(3)(d)-e 
muxli miiCnia, romelSic saubaria saerTo mizniT moqmed pirTa 

                                                           
488

 ix. ICTY, Prosecutor v. Stakic, AC Judgment, 22.3.2006, par. 62; ix. aseve: Olasolo, Principal and 

Accessorial Liability, krebulSi: Stahn, Sluiter (ed.), Practice of the ICC (2009), 342_351; Olasolo,  Stakic 

Appeal Judgment, 7 ICLR (2007), 143_161; turava, moZRvreba (2011), 57, par. 98. 
489

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 325.  
490

 ix. iqve, par. 326.  
491

 ix. iqve, par. 327_333.  
492

 ix. iqve, par. 326; ix. aseve: ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 

30.9.2008, par. 520. 
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jgufis mier danaSaulis Cadenaze,493 Tumca, saerTo jamSi, Prosecutor v. 

Lubanga-s saqmeze winasasamarTlo palatis poziciiT, 25(3)-e muxli ar 
Seesabameboda ICTY-is koncefcias. 

ICC-m Tanaamsruleblobis definiciuri kriteriumi gansazRvra 
amsruleblobisa (ZiriTadi pasuxismgeblobis) da Tanamonawileobis 
(damatebiTi pasuxismgeblobis) urTierTgasamijnavad, rodesac 
danaSauli ramdenime piris monawileobiT aris gamowveuli.494 
ganvixiloT Prosecutor v. Lubanga-s saqmeze winasasamarTlo palatis 
mier danaSaulSi TanaamsruleblobisaTvis gansazRvruli 
definiciuri kriteriumebi.  

 
2.3. Tanaamsruleblobis pasuxismgeblobis damafuZnebeli elementebi 

ZiriTadi da damatebiTi pasuxismgeblobis gansasxvaveblad ICC-m 
sami elementi SeimuSava. esenia: 

1) danaSaulze kontrolis koncefcia; 
2) materialuri elementebi; 
3) mentaluri elementebi.495  

 
2.3.1. danaSaulze kontrolis cneba 

ICC-is precedentuli samarTali mxars uWers ra 
amsruleblobis farTo gagebas, romelic Tavis TavSi moicavs 
organizatorebisa da liderebis fizikuri monawileobis gareSe 
ganxorcielebul qmedebas, romis statutis 25(3)(a)-e muxlSi, ZiriTadi 

(principal liability) da damatebiTi (accessory liability) pasuxismgeblobis 
saxeebis gansasxvaveblad, ayalibebs danaSaulze kontrolis cnebas.496 

danaSaulze kontrolis koncefciasTan mimarTebiT, romelic 
mraval samarTlebriv sistemaSia aRiarebuli,497 ICC adgens, 
danaSaulis amsruleblebi arian ara mxolod isini, vinc fizikurad 
axorcieleben danaSaulis obieqtur elementebs, aramed, vinc 
kontrols an saidumlo liderobas uweven mis msvlelobas, 
miuxedavad imisa, rom danaSaulis ,,moqmedebis adgils” arian 

                                                           
493

 ix. iqve, par. 334_336.  
494

 ix. iqve, par. 327. 
495

 ix. iqve, par. 326_367; ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, par. 919. 
496

 ix. iqve, par. 326_341; ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 

par. 480_486; ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 347; ICC, Prosecutor 

v. Al Bashir, Warrant of Arrest, 4.3.2009, par. 210. 
497

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 485. 
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moSorebuli.498 sxva sityvebiT rom vTqvaT, aucilebeli ar aris, 
TiToeuli maTgani moqmedebdes erTdroulad. auctor intellectualis 

SesaZlebelia ,,darCes saxlSi, rodesac sxva asrulebs mis Sav 
samuSaos”.499  

danaSaulze kontrolis mqone piris pozicia danaSaulis 
Cadenisas ierarqiulad ufro maRalia Tanamdebobrivad masze zemoT 
myof pirTan SedarebiT.500 SesaZlebelia, kriminaluri dajgufebis 
xelmZRvanels ufro meti de facto Zalaufleba hqondes, vidre qveynis 
prezidents, romelic misi kriminaluri dajgufebis aqtiuri 
monawilea. 

danaSaulze kontrolis koncefcias Tavis TavSi moicavs aseve 
arapirdapiri amsruleblobis pasuxismgebloba, danaSaulebriv 
organizaciaze kontrolis saxiT.  

 

2.3.2. Tanaamsruleblobis materialuri elementebi 

danaSaulze kontrolis Teoriaze dafuZnebuli 
Tanaamsruleblobis pasuxismgebloba gulisxmobs ori an meti piris 
koordinirebul moqmedebas danaSaulis Casadenad. aRniSnulis 
sisruleSi mosayvanad isini inawileben maTze dakisrebul garkveul 
funqciebs. danaSaulis arc erT konkretul monawiles ar gaaCnia 
saerTo danaSaulze kontroli, vinaidan TiToeuli maTgani 
damokidebulia erTmaneTze _ isini inawileben danaSaulze 
kontrols. Tanaamsruleblebs, maTi poziciidan gamomdinare, maTze 
dakisrebuli amocanebis SeusruleblobiT SeuZliaT gavlena 
moaxdinon mTliani danaSaulis Cadenaze.501   

 ICC gamoyofs Tanaamsruleblobis or materialur elements: 

1. or an met pirs Soris saerToOgegmis an SeTanxmebis 
arseboba;  
2. TiToeuli Tanaamsruleblis mxridan koordinirebuli 
arsebiTi kontribucia, mimarTuli danaSaulis obieqturi 
elementebis realizaciisken.502 

                                                           
498

 ix. iqve; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 330; ICC, Prosecutor 

v. Lubanga, TC Judgment, 14.3.2012, par. 920. 
499

 ix. Wilt, Modes of Criminal Responsibility, 7 JICJ (2009), 310.  
500

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 520. 
501

 ix. ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 440; ICC, Prosecutor v. Lubanga, 

Confirmation of Charges, 29.1.2007, par. 342; ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, par. 

922; ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 521; ICC, Prosecutor 

v. Al Bashir, Warrant of Arrest, 4.3.2009, par. 212.   
502

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 343_348; ICC, Prosecutor v. 

Lubanga, TC Judgment, 14.3.2012, par. 924_925; ICC, Prosecutor v. Katanga and Chui, Confirmation of 
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2.3.2.1. or an met pirs Soris saerToOgegmis an SeTanxmebis 
arseboba 

saerTo gegma an SeTanxmeba – es aris ori aucilebeli 
kriteriumi pirveli materialuri elementisaTvis.503 ICC-is 
winasasamarTlo palata Prosecutor v. Lubanga-s saqmeze ganmartavs, rom 
saerTo gegma, romelic aucileblad unda Seicavdes danaSaulis 
niSnebs, miuxedavad amisa, ar aris aucilebeli pirdapir danaSaulis 
Cadenisken iyos mimarTuli. sakmarisia:  

1) Tanaamsruleblebi SeTanxmdnen a) saerTo gegmis 
ganxorcielebis dawyebaze, romelic mimarTulia 
aradanaSaulebrivi miznis asrulebisken; b) danaSaulis 
Cadenaze;  
2) Tanaamsruleblebs a) hqondeT Segnebuli is riski, rom 
saerTo miznis realizacia (romelic specifikurad 
mimarTulia aradanaSaulebrivi miznis asrulebisken), 
aisaxeba danaSaulis amsruleblobaze; b)  daTanxmdnen aseT 
Sedegs.504  

Tumca winasasamarTlo palata Prosecutor v. Katanga and Chui-s 
saqmeze, romelsac qvemoT ganvixilavT, Prosecutor v. Lubanga-sgan 
gansxvavebiT aRniSnavs, rom saerTo gegma danaSaulis Cadenisken unda 
iyos mimarTuli.505 

ICC SeTanxmebisTvis myar moTxovnad ar ayenebs mis arsebobas 
zusti, dawvrilebiTi formiT. SesaZlebelia, igi TanaamsrulebelTa 
Sewyobili qmedebebidan gamomdinareobdes.506   

2.3.2.2. Tanaamsruleblis koordinirebuli arsebiTi kontribucia 

meore aucilebel moTxovnad ICC, gansazRvravs ra TiToeuli 
Tanaamsruleblis mxridan danaSaulSi koordinirebul arsebiT 
kontribucias, aRniSnavs, rom es unda iyos mimarTuli danaSaulis 

                                                                                                                                                                                 
Charges, 30.9.2008, par. 522_526; ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 
350. 
503

 ix. iqve, par. 343; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 470_477; ICC, 

Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 522_523; ICC, Prosecutor v. 

Bemba, Confirmation of Charges, 15.6.2009, par. 350. aRsaniSnavia, rom pirvel materialur 
elements vaigendi Tavis naSromSi, rogorc Tanaamsruleblobis subieqtur 
elements, ise moixseniebs. ix. Weigend, Co-perpetration, 6 JICJ (2008), 482_483. 
504

 ix. iqve, par. 344.  
505

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 523; ix. aseve: 
Sliedregt, Individual Responsibility (2012), 100. 
506

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 345; ICC, Prosecutor v. 

Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 523.  
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materialuri elementebis realizaciisaken.507 rodesac danaSaulis 
materialuri elementebi Sesrulebulia saerTo gegmis farglebSi 
moqmedi ramdenime piris mier, ICC adgens, rom danaSaulze kontroli 
aqvT mxolod imaT, visac ekisrebaT arsebiTi funqciebi da, 
Sesabamisad, aqvT Zalaufleba, masze dakisrebuli amocanebis 
SeusruleblobiT gavlena moaxdinon danaSaulis amsruleblobaze.508  

 
2.3.3. Tanaamsruleblobis mentaluri elementebi 

Tanaamsruleblobis mentaluri elementi gamoixateba 
ganzraxvaSi, kerZod, braldebulis mier ganxorcielebuli 
danaSaulis mentaluri elementebis ganxorcielebaSi, saerTo gegmis 
realizaciis SegnebaSi da sxvasTan erTad danaSaulze kontrolis 
faqtobrivi garemoebebis SegnebaSi. amsruleblobis mentaluri 
elementebis Sinaarsis erTobliobaSi Camoyalibebis mizniT, 
Tanaamsruleblobis mentalur elementebs am etapze ar 
ganvixilavT.509  

 

3. arapirdapiri amsruleblobis doqtrina 

Tanaamsruleblobis doqtrinis Semdeg ICC Tavis 
iurisprudenciaSi erTdoulad afuZnebs arapirdapiri 
amsruleblobisa da arapirdapiri (Tana)amsruleblobis 
(Tanaamsrulebloba sxva piris meSveobiT) doqtrinebs, imave, kongos 
demokratiuli respublikis situaciis Prosecutor v. Katanga and Chui-s 
saqmeze. orive doqtrinasTan mimarTebiT, yuradsaRebia, sudanis 
situaciis Prosecutor v. Al Bashir-is saqme.   

 

3.1. Prosecutor v. Katanga and Chui-s saqme  

jermein katanga (Germain Katanga) cnobili aseve rogorc simba 
(Simba) konfliqtis dros iyo ituriSi winaaRmdegobis patriotuli 
Zalis (FRPI) meTauri. samSvidobo procesis Sesabamisad, igi dainiSna 

kongos demokratiuli respublikis SeiaraRebuli Zalebis (FARDC) 

                                                           
507

 ix. iqve, par. 346_348; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 478_491; ICC, 

Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 524_526; ICC, Prosecutor v. 

Bemba, Confirmation of Charges, 15.6.2009, par. 350. 
508

 ix. iqve, par. 347; ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 
525. 
509

 ix. naSromis am Tavis $5. 
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brigadis generlad, raTa sxva liderebTan erTad monawileoba mieRo 
konfliqtis gadawyvetaSi. es pozicia mas bolomde ekava.510 

maTiu ngudjolo Cui (Mathieu Ngudjolo Chui) mas Semdeg, rac 
kongoel patriotTa kavSirma (UPC) kontroli daamyara ituris 
regionSi, kerZod, buniasa (Bunia) da zumbeSi (Zumbe), Caeba 
nacionaluri integraciis frontis (FNI) meomarTa ZalebSi. imave 
iniciativiT, romliTac katanga gamwesda SeiaraRebul ZalebSi 
(FARDC), Cui dainiSna polkovnikad. igi bolomde dajgufebis wevri 
iyo.511  

katangasa da Cuis braldebebi ICC-m 2008 wlis 30 seqtembers 
daamtkica omisa da adamianurobis winaaRmdeg mimarTul 
danaSaulebSi arapirdapiri (Tana)amsruleblobisaTvis, romis 
statutis 25(3)(a)-e da me-8(2)(a)(i), me-8(2)(b)(i), me-8(2)(b)(xxii), me-8(2)(b)(xiii), 
me-8(2)(b)(xvi), me-8(2)(b)(xxvi), me-7(1)(a)(g) muxlebis safuZvelze.512  

2012 wlis 21 noembers ICC-m gamoyo orive braldebulis saqme 
(braldebebi), maTi sxvadasxva mimarTulebiT warmarTvis mizniT. 2014 
wlis 7 marts katanga damnaSaved iqna cnobili ukve adamianurobisa 
da omis danaSaulebSi dajgufebis daxmarebisaTvis [25(3)(d)-e muxli]. 
igi ramdenime braldebaSi gaamarTles. katangas sasjelis saxiT 
Seefarda Tavisuflebis aRkveTa 12 wlis vadiT.513  

rac Seexeba Cuis, igi 2012 wlis 18 dekembris verdiqtiT zemoT 
aRniSnul braldebebSi gamarTlda. prokuraturis ofisis mier 
gadawyvetilebis gasaCivrebis miuxedavad, 2015 wlis 27 Tebervals 
saapelacio palatam umravlesobiT ucvlelad datova sasamarTlo 
palatis gadawyvetileba.514    

 

3.2. Prosecutor v. Al Bashir-is saqme 

omar hasan amad al baSiri (Omar Hassan Ahmad Al Bashir) iyo 
pirveli piri, romelzec ICC-m sisxlissamarTlebrivi devna daiwyo 
saxelmwifos meTauris rangSi.515 

                                                           
510

 katangas braldebebis Sesaxeb daw. ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of 

Charges, 30.9.2008; ix. aseve: ICC, Prosecutor v. Katanga, <https://www.icc-cpi.int/iccdocs/PIDS/ 

publications/ KatangaEng.pdf>, [9.2.2016].  
511

 Cuis braldebebis Sesaxeb daw. ix. iqve; ix. aseve: ICC, Prosecutor v. Chui, <https://www. 

icc-cpi.int/iccdocs/PIDS/publications/ChuiEng.pdf>, [9.2.2016].  
512

 daw. ix. iqve. 
513

 daw. ix. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014. 
514

 daw. ix. ICC, Prosecutor v. Chui, TC Judgment, 18.12.2012. 
515

 ix. ICC, Prosecutor v. Al Bashir, <https://www.icc-cpi.int/iccdocs/PIDS/publications/ AlBashirEng.pdf>, 

[1.6.2015].  
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ICC-is prokuraturis mier Catarebuli gamoZiebiT gamoiTqva 
safuZvliani eWvi imisa, rom al baSiri, rogorc sudanis prezidenti 
da samxedro Zalebis mTavarsardali, arsebiT rols TamaSobda 
darfuris mSvidobiani mosaxleobis nawilze ukanono Tavdasxmis 
,,saerTo gegmis asrulebaSi”. dapirispireba mimdinareobda sudanis 
mTavrobasa da sudanis gamaTavisuflebel moZraobas/armias (SLM/A), 
samarTlianobisa da Tanasworobis moZraobas (JEM) Soris. al 
baSirze sisxlissamarTlebrivi devna daiwyo darfurSi, 2003_2008 
wlebSi, furis (Fur), masalitisa (Masalit) da zaghavas (Zaghawa) 

eTnikuri jgufebis wevrebis mimarT sasamarTlos iurisdiqciaSi 
Semavali danaSaulebis savaraudo Cadenis gamo. 2008 wlis 14 ivliss 
prokuraturis ofisma, romis statutis 58-e muxlis farglebSi, 
mimarTa winasasamarTlo palatas al baSiris mimarT dapatimrebis 
orderis gacemis TxovniT, romelSic uTiTebda mis pasuxismgeblobas 
genocidSi, adamianurobis winaaRmdeg mimarTul danaSaulsa da omis 
danaSaulSi arapirdapiri (Tana)amsruleblobisTvis, romis statutis 
25(3)(a)-e da me-6(a)(b)(c), me-7(1)(a)(b)(d)(f)(g), me-8(2)(e)(i)(v) muxlebis 
mixedviT.516  

ICC-is winasasamarTlo palatam yvelasgan moulodnelad 2009 
wlis 4 marts dapatimrebis orderi gasca mxolod ori _ 
adamianurobis winaaRmdeg mimarTuli danaSaulisa da omis 
danaSaulis gamo. palatis umravlesobis azriT, saqmeSi ar 
moipoveboda sakmarisi mtkicebuleba al baSiris mxridan genocidis 
danaSaulis Cadenis Sesaxeb.517 aRniSnuli gadawyvetileba prokurorma 
gaasaCivra saapelacio palataSi, romelmac gaauqma sasamarTlo 
palatis gadawyvetileba da genocidis danaSaulis nawilSi saqme 
xelaxali ganxilvisaTvis daubruna isev sasamarTlo palatas. 2010 
wlis 12 ivliss winasasamarTlo palatis mier gaica meore 
dapatimrebis orderi ukve genocidis danaSaulis faqtze, me-6(a)(b)(c) 

muxlze miTiTebiT.518  

aRsaniSnavia, rom al baSirs dResac sudanis prezidentis 
Tanamdeboba ukavia. ICC-is prokuraturis mxridan aRniSnuli iyo is 
garemoeba, rom igi uSualod ar monawileobda sasamarTlos 
iurisdiqciaSi Semavali danaSaulebis CadenaSi, aramed sudanis 
saxelmwifo ,,aparatis”, misi samxedro Zalebis, ,,miliciis”, maRali 
rangis sudaneli politikosebis meSveobiT, romis statutis 25(3)(a)-e 
muxlis farglebSi, rogorc arapirdapiri (Tana)amsrulebeli. saqmeSi 

                                                           
516

 ix. ICC, Prosecutor v. Al Bashir, Prosecutor‘s Application under Article 58 filed on 14 July 2008, 

12.9.2008, Annex A. 
517

  ix. ICC, Prosecutor v. Al Bashir, Warrant of Arrest, 4.3.2009. 
518

 ix. ICC, Prosecutor v. Al Bashir, Second Warrant of Arrest, 12.7.2010. ICC, Prosecutor v. Al Bashir-is 
saqmeze genocidis danaSaulTan dakavSirebiT ix. Kreß, Genocide, 7 JICJ (2009), 297_306; 
ix. aseve: Kreß, Genocide, krebulSi: Stahn (ed.), ICC (2015), 669_704.    
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arsebuli braldebis mxaris mtkicebulebebidan gamomdinare, 
arsebobda safuZvliani eWvi imisa, rom al baSirs gaaCnda sruli 
kontroli im pirebze, romlebic uSualod sCadiodnen danaSaulebs, 
anu pirdapiri amsruleblebis mimarT. ukanono qmedebebi 
xorcieldeboda masStaburad didi xnis ganmavlobaSi, xolo 
damnaSaveebis mimarT ar gatarebula sadamsjelo RonisZiebebi. al 
baSiri arsebiTad monawileobda saerTo gegmis asrulebaSi, romelic 
darfurSi mcxovreb furis, masalitisa da zaghavas eTnikuri jgufis 
wevrebis ukanono TavdasxmaSi, mkvlelobaSi, ganadgurebaSi, iZulebiT 
gadaadgilebaSi, wamebasa da gaupatiurebaSi gamoixateboda.519 

 
3.3. arapirdapiri amsruleblobis koncefcia 

danaSaulze kontrolis koncefciis Sesabamisad, romis 
statutis farglebSi ICC aviTarebs organizaciaze kontrolis (control 

over the an organization; Organisationsherrschaft) cnebas, romelSic 
,,amsrulebeli amsruleblis ukan” danaSauls sCadis organizaciaze 
kontrolis meSveobiT.520  

arapirdapiri amsrulebloba sisxlis samarTalSi ZiriTadad 
ori gagebiT arsebobs. pirveli, es aris e.w. ,,cocxali iaraRis” 
(,,udanaSaulo agentis”) gamoyenebiT SualobiTi amsruleblobis 
SemTxveva, romelic aRiarebulia msoflios mraval samarTlebriv 
sistemaSi. danaSaulis SualobiTi amsruleblobaa, rodesac 
pirdapiri amsrulebeli Seuracxaobis an sxva garemoebis gamo sCadis 
marTlsawinaaRmdego qmedebas.521 aseT midgomas iTvaliswinebs 
saqarTvelos sisxlis samarTlis kodeqsic SualobiTi 

                                                           
519

 ix. ICC, Prosecutor v. Al Bashir, Warrant of Arrest, 4.3.2009, 209 da momdevno par.; ICC, 

Prosecutor v. Al Bashir, Second Warrant of Arrest, 12.7.2010. ICC, Prosecutor v. Al Bashir-is saqmesTan 
dakavSirebiT ix. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 853_869. 
520

 ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 498. ICC-is 
winasasamarTlo palatis mier citirebulia _ Roxin, Straftaten im Rahmen organisatorischer 

Machtapparate, GA (1963), 193_207. aRniSnuli statiis inglisuri versia ix. Roxin, Organized 

Power Structures, 9 JICJ (2011), 193_205; Organisationsherrschaft-Tan mimarTebiT ix. aseve: Ambos, 

Criminal Responsibility (Art. 25), krebulSi: Triffterer, Commentary on the RS (2008), 750_752.  
521

 SualobiTi amsruleblobis dros pirdapiri amsrulebeli SeiZleba moqmedebdes 
aseve fizikuri an fsiqikuri Zaladobisa Tu safrTxis qveS. magaliTad, jariskaci, 
romelsac ubrZanes ukanonod moklas piri da sisruleSi mohyavs qmedeba imis 
SiSiT, rom brZanebis Seusruleblobis SemTxvevaSi meTauri mouspobs sicocxles. 
jariskaci romis statutis 31-e muxlis mixedviT ar aris pasuxismgebeli _ 
iZulebiTi ukiduresi aucilebloba sisxlis samarTlis pasuxismgeblobis 
gamomricxvel garemoebas warmoadgens. aq meTauri iqneba pasuxismgebeli im 
mkvlelobisTvis, romelic ganaxorciela pirdapirma amsrulebelma. ix. Manacorda, 

Meloni, Indirect Perpetration versus JCE, 9 JICJ (2011), 169. amis magaliTia, aseve romis 
statutis 26-e muxli, romelic iTvaliswinebs 18 wlamde asakis pirebze 
iurisdiqciis gavrcelebis dauSveblobas. 
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amsruleblobis cnebaSi.522 meore, es aris e.w. ,,amsrulebeli 
amsruleblis ukan” (perpetrator behind perpetrator, Täter hinter dem Täter) 
SemTxveva, sadac pirdapiri amsrulebeli gamoyenebulia arapirdapiri 
amsruleblis mier, rodesac orive individualurad pasuxs agebs 
Cadenili qmedebisaTvis.523 es ukanaskneli Cveulebriv movlenas 
warmoadgens saerTaSoriso sisxlis samarTalSi, masSi Semavali 
danaSaulebis sistemidan, makrokriminalurobidan gamomdinare, 
rodesac danaSaulis uSualo amsrulebeli qmedebas danaSaulis 
aucilebeli mentaluri elementiT axorcielebs. ,,maRali done” 
damokidebulia ,,dabal doneze”, romelsac sisruleSi mohyavs 
danaSauli. miuxedavad imisa, rom arapirdapiri amsruleblobis es 
gageba umetes samarTlebriv sistemebSi araa aRiarebuli, mas moicavs 
romis statutis 25(3)(a)-e muxli.524 

ganvixiloT, ra formiT amkvidrebs ICC zemoT aRniSnuli 
germanuli Teoriis Sinaarss romis statutis farglebSi.  

 
3.4. arapirdapiri amsruleblobis pasuxismgeblobis damafuZnebeli 

elementebi 

ICC-is winasasamarTlo palata Prosecutor v. Katanga and Chui-s 
saqmeze gansazRvravs arapirdapiri amsruleblobisaTvis 
pasuxismgeblobis damafuZnebel materialur da mentalur 
garemoebebs. 

 
3.4.1. arapirdapiri amsruleblobis materialuri elementebi 

arapirdapiri amsruleblobisaTvis sami materialuri elementi 
SemuSavda. esenia: 

1. organizaciaze kontroli;  

                                                           
522

 daw. ix. turava, sisxlis samarTali (2013), 326_330; gamyreliZe, sisxlis 
samarTali, I tomi (2011), 189_260; mWedliSvili-hedrixi, gamovlinebis formebi (2011), 
174_195. turava emxroba SualobiTi amsruleblobis obieqtur Teorias, romlis 
mixedviTac, Tu uSualo amsrulebeli Secdomas uSvebs danaSaulis ,,cocxali 
iaraRis’’ bunebasTan dakavSirebiT, sisxlissamarTlebrivi pasuxismgeblobis 
sakiTxi ar unda gadawydes wamqezeblis subieqturi warmodgenidan gamomdinare. ix. 
turava, sisxlis samarTali (2013), 328. gansxvavebul pozicias aviTarebs gamyreliZe, 
romelic SualobiTi amsruleblobis subieqtur Teorias emxroba _ wamqezebeli 
SualobiTi amsrulebeli iqneba maSin, roca man icis, rom igi sxva pirs iyenebs 
danaSaulis Cadenis ,,iaraRad’’. ix. gamyreliZe, sisxlis samarTali, III tomi (2013), 
266_268; gamyreliZe, sisxlis samarTali, I tomi (2011), 192_193; ix. aseve: 
mWedliSvili-hedrixi, gamovlinebis formebi (2011), 193_195.  
523

 ix. Manacorda, Meloni, Indirect Perpetration versus JCE, 9 JICJ (2011), 169; ix. aseve: Jessberger, 

Geneuss, Indirect Perpetration, 6 JICJ (2008), 857_858.   
524

 ix. iqve, 169_170. 

ავტორის სტილი დაცულია



  

133 
 

2. organizebuli da ierarqiuli Zalauflebis aparatis 
arseboba;  
3. danaSaulis asruleba, uzrunvelyofili brZanebaze 
,,avtomaturi” Tanxmobis meSveobiT.525  

3.4.1.1. organizaciaze kontroli 

 ICC uTiTebs sam mizezs, Tu ratom eyrdnoba igi organizaciaze 
kontrolis cnebas da SemdgomSi aviTarebs mas.526 

 pirveli mizezis Tanaxmad, organizaciaze kontrolis 
koncefcia isedac igulisxmeba romis statutis SinaarsSi, 
gamomdinare iqidan, rom saerTaSoriso danaSaulebi, romlebic 
safrTxes uqmnis msoflios mSvidobas, usafrTxoebasa da 
keTildReobas, Tavis TavSi yovelTvis moicavs koleqtiurobasa da 
masobriv danaSaulebriobas, kerZod, organizaciaze kontrols.527      

 meore mizezis Tanaxmad, organizaciaze kontrolis koncefcia 
xSirad gamoiyeneba erovnulsamarTlebriv sistemebSi im mizniT, rom 
pasuxismgebloba daakisron xelisuflebis maRali Tanamdebobis 
pirebs organizaciis farglebSi, rogorc amsruleblobisaTvis da 
ara TanamonawileobisaTvis.528 

mesame mizezis Tanaxmad, organizaciaze kontroli ukve iyo 
saerTaSoriso sisxlis samarTalSi gamoyenebuli saerTaSoriso 
tribunalebis farglebSi.529 aq sasamarTlo, upirvelesad, yuradRebas 
amaxvilebs Prosecutor v. Stakic-is saqmeze, rodesac ICTY cdilobda 
Tanaamsruleblobis Teoriis ganviTarebas JCE-is sanacvlod,530 razec 
zemoT gvqonda saubari.  

3.4.1.2. organizebuli da ierarqiuli Zalauflebis aparatis 
arseboba 

 ICC arapirdapiri amsruleblobisaTvis materialuri elementis 
aucilebel meore moTxovnad organizebuli da ierarqiuli 
Zalauflebis aparatis arsebobas asaxelebs. misi azriT, organizacia 
unda iyos dafuZnebuli ierarqiul urTierTobaze meTaursa da 
xelqveiTs Soris. organizacia unda dakompleqtdes mniSvnelovani 
xelqveiTebiT, rom iyos garantia meTauris brZanebis aRsrulebisa 
erTi amsruleblis mier Tu ara, meoris mier mainc.531 liderma unda 

                                                           
525

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 500_518.  
526

 ix. iqve, par. 500.  
527

 ix. iqve, par. 501; ix. aseve: romis statutis preambula. 
528

 ix. iqve, par. 504_505. 
529

 ix. iqve, 506 da momdevno par.  
530

 ix. iqve, par. 506; ix. aseve: ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 439.   
531

 ix. iqve, par. 512.  
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gamoiyenos Tavisi kontroli aparatze danaSaulis Casadenad, rac 
niSnavs imas, rom lideri, rogorc ,,amsrulebeli amsruleblis ukan”, 
mobilizebas ukeTebs Tavis Zalauflebas organizaciis meSveobiT, 
rom misi brZanebebiT uzrunvelyos Tanxmoba. Tanxmoba unda 
moicavdes im danaSaulis Cadenas, romelic gaTvaliswinebulia ICC-is 
iurisdiqciiT.532 

3.4.1.3. danaSaulis asruleba, uzrunvelyofili brZanebaze 
,,avtomaturi” Tanxmobis meSveobiT 

organizebuli da ierarqiuli aparati uflebas aZlevs liders, 
uzrunvelyos danaSaulis asruleba. misi meSveobiT igi iyenebs  
xelqveiTebs, rogorc ,,ubralo meqanizms gigantur manqanaSi”, im 
mizniT, rom Sesruldes misi brZanebebi ,,avtomaturad”.533 am 
organizaciebis ZiriTadi maxasiaTebeli niSani aris meqanizmi, 
romelic aZlevs saSualebas maRal poziciebze myof pirebs, TavianTi 
brZanebebiT uzrunvelyon avtomaturi Tanxmoba. aRniSnuli 
organizacia aviTarebs iseT garemos, romelSic araferi icvleba 
misi wevrebis SecvliT. igi funqcionirebs, miuxedavad amsruleblis 
pirovnebisa.534 aRniSnulis garda, organizaciisaTvis 
damaxasiaTebelia avtomaturi Tanxmoba, intensiuri, mkacri da 
Zaladuri reJimebis safuZvelze Seqmnil aparatze kontrolis 
meSveobiT.535 

 
3.4.2. arapirdapiri amsruleblobis mentaluri elementebi 

arapirdapiri amsruleblobis mentaluri elementi gamoixateba 
materialuri elementebis ganzrax ganxorcielebaSi, gansakuTrebiT, 
braldebuls unda hqondes Segnebuli danaSaulze sxva piris 
meSveobiT kontrolis faqtobrivi garemoebebi. amsruleblobis 
mentaluri elementebis Sinaarsis erTobliobaSi Camoyalibebis 
mizniT, arapirdapiri amsruleblobis mentalur elementebs am etapze 
ar ganvixilavT.536 

 

 

                                                           
532

 ix. iqve, par. 514. ICC-is winasasamarTlo palatis mier citirebulia _ Roxin, 

Täterschaft und Tatherrschaft (2006), 245 da germaniis federaluri sasamarTlos 
gadawyvetileba _ BGHSt 40, 218, 236; ix. aseve: ICC, Prosecutor v. Al Bashir, Warrant of Arrest, 

4.3.2009, par. 211.  
533

 ix. iqve, par. 515. ICC-is winasasamarTlo palatis mier citirebulia _ Roxin, 

Täterschaft und Tatherrschaft (2006), 245.   
534

 ix. iqve, par. 516_517.  
535

 ix. iqve, par. 518. 
536

 ix. naSromis am Tavis $5. 
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4. arapirdapiri (Tana)amsruleblobis doqtrina  

arapirdapiri (Tana)amsruleblobis doqtrina, ra formiTac igi 
dResdReobiT arsebobs ICC-Si, siaxles warmoadgens saerTaSoriso 
sisxlis samarTalSi _ igi saerTaSoriso sisxlissamarTlebrivi 
xasiaTisaa. romis statutis 25(3)(a)-e muxli ,,pirdapiri wakiTxviT”, 
rogorc ukve zemoT aRvniSneT, danaSaulSi amsruleblobis sam saxes 
gamoyofs. esenia: pirdapiri amsrulebloba, Tanaamsrulebloba da 
arapirdapiri (SualobiTi) amsrulebloba. aRniSnuli muxlis 
SinaarsSi, ICC-is winasasamarTlo palata individualuri 
pasuxismgeblobis dasafuZneblad efeqtiani zomebis gasatareblad,  
Prosecutor v. Katanga and Chui-s saqmeze, amkvidrebs Tanaamsruleblobisa 
da arapirdapiri amsruleblobis kombinirebul, axali 
pasuxismgeblobis saxes _ arapirdapir (Tana)amsruleblobas (indirect 

(co)perpetration), imave Tanaamsruleblobas sxva piris meSveobiT (co-

perpetration of a crime through another person),537 rogorc amsruleblobis 
meoTxe, damoukidebel formas.538 konkretizaciis miuxedavad, igi 
mainc Tanaamsruleblobis cnebis qveS moiazreba individualuri 
modifikaciebiT.  

Prosecutor v. Katanga and Chui-s saqmeze ICC-is mier 
Tanaamsruleblobis doqtrinis gamoyeneba rTuli iyo,539 iqidan 
gamomdinare, rom danaSauls sCadiodnen orive braldebulis 
daqvemdebarebaSi myofi meamboxeebi SekavSirebiT. orive 
individualurad akontrolebda jgufs erToblivi miznis misaRwevad.  

Sesabamisad, Tanaamsruleblobis doqtrinas katangas 
sisxlissamarTlebrivi pasuxismgeblobis aRwera arapirdapiri 
(Tana)amsruleblobis doqtrinis farglebSi gamowveuli iyo imiT, 
rom mas ,,vertikaluri mimarTulebiT” gaaCnda kontroli miliciaze, 
romelic emorCileboda mis brZanebebs da ,,horizontaluri 
mimarTulebiT” TanamSromlobda sxva braldebulTan, CuisTan, 
romelic danaSauls ,,koleqtiuri ZalisxmeviT” axorcielebda aseve 
misdami daqvemdebarebuli meamboxeebis daxmarebiT.540 ufro 
konkretulad rom aRvniSnoT, rodesac meTaurTa jgufi danaSaulis 
Casadenad moqmedebs erToblivad (co-perpetration), TiToeuli iyenebs 

                                                           
537

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 487 da momdevno 
par. 
538

 ix. ICC, Prosecutor v. Al Bashir, Warrant of Arrest, 4.3.2009, par. 210, sadac winasasamarTlo 
palata amsruleblobis saxeebSi arapirdapir (Tana)amsruleblobas damoukidebeli 
saxiT moixseniebs, rogorc amsruleblobis meoTxe formas romis statutis 25(3)(a)-

e muxlSi. 
539

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 526. 
540

 Sead. Ohlin, Modes of Liability, 25 LJIL (2012), 778; Eldar, Indirect Co-Perpetration, 8 CLP (2014), 

606_609; ix. aseve: ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, 540 da 
momdevno par.  
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misi kontolis qveS arsebul organizaciebs (indirect perpetration), aseT 
SemTxvevaSi SeiZleba arapirdapiri (Tana)amsruleblobis doqtrinis 
gamoyeneba.541 

arapirdapiri (Tana)amsruleblobis doqtrina aseve sudanis 
prezidentze sisxlissamarTlebrivi devnis ganxorcielebis erT-erT 
mTavar iaraRs warmoadgenda Prosecutor v. Al Bashir-is saqmeze.  

 
4.1. arapirdapiri (Tana)amsruleblobis cneba  

arapirdapiri (Tana)amsruleblobis doqtrinis, rogorc 
amsruleblobis meoTxe formis arseboba, romis statutis 25(3)(a)-e 
muxlis farglebSi, ar Sedioda ICC-is wesdebis Semqmnelebis 
ganzraxvaSi.542  

Prosecutor v. Katanga and Chui-s saqmeze winasasamarTlo palatis 
mxridan amsruleblobis axali saxis SemoRebam dacvis mxaris 
uaryofiTi damokidebuleba gamoiwvia. misi mTavari argumenti 25(3)(a)-e 
muxlSi sxva pirTan erTad, an sxva piris meSveobiT konstruqciis 
arseboba iyo,543 romlis Sinaarsic gamoricxavda arapirdapir 
(Tana)amsruleblobas. dacvis mxaris azriT, am ukanasknelis arseboba 
muxlSi sxva pirTan erTad da sxva piris meSveobiT konstruqciis 
arsebobis SemTxvevaSi iqneboda SesaZlebeli.544 

winasasamarTlo palatam romis statutis 25(3)(a)-e muxlSi 
arapirdapiri (Tana)amsruleblobis SemoRebis gadawyvetileba, sxva 
pirTan erTad, an sxva piris meSveobiT konstruqciaSi, ,,an” elementis 
ori gagebis arsebobiT daasabuTa. erTi _ es iyo msubuqi, inkluziuri 
gageba, romlis mixedviTac SesaZlebelia amsrulebloba, rogorc 
sxva pirTan erTad, an sxva piris meSveobiT da orive formiT. meore 
_ es iyo ,,Zlieri, eqskluziuri gageba”, romelsac emxroboda dacvis 
mxare da romlis mixedviTac SesaZlebelia amsrulebloba sxva 
pirTan erTad, an sxva piris meSveobiT da ara orive formiT. palatis 
azriT, romis statutis 25(3)(a)-e muxli Tavis TavSi moicavda ,,an” 
elementis msubuq, inkluziur gagebas, rac arapirdapir 
(Tana)amsruleblobas dasaSvebad miiCnevda mis SinaarsSi.545 

                                                           
541

 Sead. Cassese, ICL (2013), 178_179.  
542

 Sead. Sliedregt, Individual Responsibility (2012), 168. 
543

 ix. romis statutis 25(3)(a)-e muxli:  
,,3. sasamarTlos iurisdiqciaSi Semavali danaSaulis Camden pirs, winamdebare 
wesdebis Sesabamisad, ekisreba sisxlis samarTlis pasuxismgebloba da 
isjeba, Tu es piri:  
(a) Caidens danaSauls piradad, sxva pirTan erTad an sxva piris meSveobiT.” 

544
 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 490. 

545
 ix. iqve, par. 491. 
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iqidan gamomdinare, rom arapirdapiri (Tana)amsrulebloba 
Tanaamsruleblobisa da arapirdapiri amsruleblobis konbinaciaa, 
misi cnebac gulisxmobs rogorc erTis, aseve meoris definiciur 
komponentebs.  

 
4.2. arapirdapiri (Tana)amsruleblobis pasuxismgeblobis 

damafuZnebeli elementebi 

arapirdapiri (Tana)amsruleblobis doqtrina dResdReobiT 
aqtiurad gamoiyeneba ICC-is mimdinare saqmianobaSi, kerZod, sudanisa 
da keniis situaciebSi, sadac igi saerTaSoriso sisxlis samarTlis 
damnaSaveebze sisxlissamarTlebrivi pasuxismgeblobis dakisrebis 
erT-erT mTavar iaraRad iqca. keniaSi arsebul mdgomareobasTan 
dakavSirebiT546 erT-erT gadawyvetilebaSi winasasamarTlo palata 
ayalibebs aRniSnuli doqtrinis aucilebel materialur da 
mentalur elementebs.547 esenia: 

_ braldebuli erT an ramdenime pirTan erTad unda iyos 
saerTo gegmis an SeTanxmebis nawili; 

_ braldebulma da sxva Tanaamsruleblebma unda 
ganaxorcielon koordinirebuli arsebiTi kontribucia, 
mimarTuli danaSaulis materialuri elementebis 
realizaciisken; 

_ braldebuls unda gaaCndes organizaciaze kontroli; 
_ ,,organizaciis” farglebSi unda arsebobdes 

organizebuli da ierarqiuli Zalauflebis aparati; 
_ danaSaulis asruleba unda iyos uzrunvelyofili 

braldebulis mxridan gacemuli brZanebebiT;  
_ braldebuli unda moqmedebdes Sesabamisi danaSaulis 

mentaluri elementebiT; 
_ braldebulsa da sxva Tanaamsruleblebs unda hqondeT 

Segnebuli da dasTanxmdnen imas, rom saerTo gegmis 
asrulebas Sedegad mohyveba danaSaulis materialuri  
elementebis ganxorcieleba; 

_ braldebuls unda hqondes Segnebuli is faqtobrivi 
garemoebebi, romlebic aiZulebs mas sxva pirebis 
meSveobiT danaSaulis amsruleblobaze ganaxorcielos 
saerTo kontroli. 

aRniSnul elementebSi ICC-is winasasamarTlo palatis mxridan 
kombinirebulia is aucilebeli moTxovnebi, romlebic ICC-m Prosecutor 

                                                           
546

 keniis respublikis situaciasTan dakavSirebiT daw. ix. Authorization of an Investigation 

into the Situation in the Republic of Kenya (31.3.2010), <https://www.icc-cpi.int/iccdocs/doc/doc854287. 

pdf>, [9.1.2016]; ix. aseve: Kreß, The Concept of Organization, 23 LJIL (2010), 855_873. 
547

 ix. ICC, Prosecutor v. Ruto, Kosgey and Sang, Summons to Appear, 8.3.2011, par. 40. 
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v. Lubanga-sa da Prosecutor v. Katanga and Chui-s saqmeebze 
Tanaamsruleblobisa548 da arapirdapiri amsruleblobisaTvis549 
Camoayaliba.  

 

5. amsruleblobis mentaluri elementebi 

ICC amsruleblobisTvis aucilebel mentalur elementad 
ganzraxvas (dolus) gansazRvravs. igi ganzraxvis elements detalurad, 
punqtobrivad aRwers 30-e muxlis saerTo cnebis farglebSi. ICC-is 
precedentuli samarTali Prosecutor v. Lubanga-s saqmeze ayalibebs ra 
Tanaamsruleblobis mentalur elementebs, Prosecutor v. Katanga and Chui-s 
saqmeze aRniSnulze dayrdnobiT cota sxva interpretaciiT 
mimoixilavs mas arapirdapiri (Tana)amsruleblobisaTvis. Tumca, 
mentalur elementebTan mimarTebiT, mniSvnelovania Prosecutor v. Bemba-s 
saqme, romelic, garkveulwilad, novaciuri interpretaciiT 
warmogvidgens subieqturi mxaris struqturas. aRniSnuli saqmeebis 
farglebSi ganvixiloT romis statutSi danaSaulSi amsruleblobis 
pasuxismgeblobisaTvis gansazRvruli mentaluri elementebis 
regulacia. 

 

5.1. Prosecutor v. Bemba-s saqme 

jin-pier bemba gombo (Jean-Pierre Bemba Gombo) iyo kongos 
gamaTavisuflebeli moZraobis (MLC) yofili prezidenti da 
mTavarsardali. kongos gamaTavisuflebeli armia (ALC), romelic 
warmoadgenda gamaTavisuflebeli moZraobis (MLC) samxedro frTas, 
kongos demokratiuli respublikidan Sevida centraluri afrikis 
respublikaSi am ukanasknelis yofili prezidentis mxardasaWerad. 
bembas bralad edeboda centraluri afrikis respublikis sxvadasxva 
teritoriaze mimdinare samxedro konfliqtis farglebSi 2002 wlis 
26 oqtombridan 2003 wlis 15 martis CaTvliT omisa da adamianurobis 
winaaRmdeg mimarTuli danaSaulebis Cadena, samxedro meTauris 
pasuxismgeblobis doqtrinaze, romis statutis 28-e da me-7(1)(a)(g), me-
8(2)(c)(i), me-8(2)(e)(v)(vi) muxlebze miTiTebiT. misi braldebebi 
damtkicda 2009 wlis 15 ivniss. manamde winasasamarTlo palatam 
gadado procesi samxedro meTauris pasuxismgeblobis gadaxedvis, 
dazustebis mizniT. arsebiTi ganxilva 2010 wlis 22 noembridan 2014 
wlis 13 noembramde gagrZelda.550 2016 wlis 21 martis 

                                                           
548

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 343_348. 
549

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 500_518. 
550

 daw. ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009; ix. aseve: ICC, Prosecutor 

v. Bemba, <http://www.icc-cpi.int/iccdocs/PIDS/publications/BembaEng.pdf>, [9.2.2016]. 
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gadawyvetilebiT, bemba damnaSaved iqna cnobili wayenebul 
braldebebSi.551 

bembas, sxva pirebTan erTad, aseve bralad edeba 
marTlmsajulebis winaaRmdeg mimarTuli darRvevebis Cadena. 2014 
wlis 11 noembers winasasamarTlo palatam daamtkica, rom 
braldebulebi zemoT aRniSnuli Prosecutor v. Bemba-s saqmisTvis 
2011_2013 wlebSi ayalbebdnen mtkicebulebebs sasamarTloSi 
warsadgenad.552  

 
5.2. amsruleblobisTvis pasuxismgeblobis damafuZnebeli mentaluri 

elementebi (ganzraxvis gafarToebuli cneba) 

ICC amsrulebelTa pasuxismgeblobisaTvis ramdenime aucilebel 
mentalur elementebs ayalibebs. esenia:  

1. braldebulis mxridan danaSaulis aucilebeli 
mentaluri elementebis ganxorcieleba; 
2. braldebuls unda hqondes Segnebuli, rom saerTo gegmis 
asrulebas  ,,SeiZleba Sedegad mohyves” (may result) an 
,,Sedegad mohyveba” (will result),553 danaSaulis materialuri 
elementebis realizacia da dasTanxmdes movlenis aseT 
ganviTarebas;  
3. braldebulis mxridan im faqtobrivi garemoebebis 
Segneba, romlebic mas saSualebas aZlevs sxvasTan erTad,554 
an sxva piris meSveobiT hqondes danaSaulze kontroli.555 

 
 5.3. romis statutis 30-e muxlis mentaluri elementis moTxovna  

pirveli moTxovna, romelic amsruleblobis mimarT daayena ICC-
m, es aris Cadenili danaSaulis subieqturi mxaris elementebis 

                                                           
551

 daw. ix. ICC, Prosecutor v. Bemba, TC Judgment, 21.3.2016. 
552

 daw. ix. ICC, Prosecutor v. Bemba, Kilolo, Mangenda, Babala, Arido, Confirmation of Charges, 

11.11.2014; ix. aseve: ICC, Prosecutor v. Bemba, Kilolo, Mangenda, Babala, Arido, <http://www.icc-

cpi.int/iccdocs/PIDS/publications/Bemba-et-alEng.pdf>, [9.2. 2016].  
553

 ICC Prosecutor v. Lubanga-s saqmeze aRniSnavs, rom ,,saerTo gegmis asrulebas, 
SeiZleba Sedegad mohyves (may) danaSaulis materialuri elementebis realizacia”, 
xolo Prosecutor v. Bemba-s saqmeze ,,saerTo gegmis asrulebas Sedegad mohyveba (will) 

danaSaulis materialuri elementebis realizacia”. ix. ICC, Prosecutor v. Lubanga, 

Confirmation of Charges, 29.1.2007, par. 361; ICC, Prosecutor v. Bemba, Confirmation of Charges, 

15.6.2009, par. 370. 
554

 ix. iqve, par. 349_367; 
555

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 527_538; ICC, 

Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 352_371; ICC, Prosecutor v. Ruto, Kosgey 

and Sang, Confirmation of Charges, 23.1.2012, par. 333. 
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,,Sesruleba”.556 romis statutis 30-e muxli yvela danaSaulis mimarT 
subieqturi mxaris sam saerTo moTxovnas ayenebs: (1) Tu sxvagvarad 
ar aris gaTvaliswinebuli (unless otherwise provided) elementi; (2) 
ganzraxva (intent); (3) Segnebuloba (knowledge).557   

saerTaSoriso sisxlis samarTlis istoriaSi sisxlis 
samarTlis saerTaSoriso sasamarTloebis statutebidan romis 
statuti pirveli precedentia, romelic saerTaSoriso danaSaulebSi 
pasuxismgeblobis mentaluri elementis definicias gansazRvravs.558    

Tu sxvagvarad ar aris gaTvaliswinebuli elementis Sinaarsis 
gasaazreblad romis statutisa da danaSaulis elementebis 
regulaciiT unda SemovifargloT, rac niSnavs danaSaulis 
materialuri elementebis559 Cadenas ganzraxviTa da SegnebulobiT, 
Tu romis statutiTa da danaSaulis elementebiT sxva rame araa 
gaTvaliswinebuli konkretuli danaSaulisaTvis.560  

                                                           
556

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 349_352; ICC, Prosecutor v. 

Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 527_532; ICC, Prosecutor v. Bemba, 

Confirmation of Charges, 15.6.2009, par. 352_369; ICC, Prosecutor v. Ruto, Kosgey and Sang, 

Confirmation of Charges, 23.1.2012, par. 333. 
557

 ix. romis statutis 30-e muxli:  
,,1. Tu sxvagvarad ar aris gaTvaliswinebuli, pirs ekisreba 
sisxlissamarTlebrivi pasuxismgebloba da daisjeba sasamarTlos 
iurisdiqciaSi Semavali danaSaulisTvis mxolod im SemTxvevaSi, Tu 
obieqturi mxarisaTvis damaxasiaTebeli niSnebiT igi Cadenili iyo ganzrax 
da Segnebulad.  
2. am muxlis miznebisTvis pirs aqvs ganzraxva:  
(a) qmedebis mimarT, Tu is apirebs am qmedebis Cadenas;  
(b) Sedegis mimarT, Tu is apirebs gamoiwvios es Sedegi an gacnobierebuli 
aqvs, rom igi dadgeba movlenebis Cveulebrivi ganviTarebis SemTxvevaSi.  
3. Segnebulad niSnavs imis gacnobierebas, rom garemoeba arsebobs an Sedegi 
dadgeba  movlenebis Cveulebrivi ganviTarebis SemTxvevaSi. ,,codna” da 
,,Segneba” unda ganimartos Sesabamisad.”  

558
 ix. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC (2015), 650_651; Badar, Mens Rea in 

ICL (2013), 382. 
559

 danaSaulis materialuri elementebis zogadi moTxovna romis statutis 30(2)(3)-e 
muxlis mixedviT, es aris qmedeba, Sedegi da Tanmdevi garemoebebi. ix. ICC, Prosecutor 

v. Bemba, Confirmation of Charges, 15.6.2009, par. 353. aRsaniSnavia, rom ICC danaSaulis 
obieqtur da subieqtur elementebs, rogorc materlial element da mental element ise 
aRniSnavs, ICTY da ICTR-isgan gansxvavebiT, romelic angloamerikul actus reus da mens 

rea terminebs iyenebda. ix. Sliedregt, Individual Responsibility (2012), 39; ix. aseve: romis 
statutis 30-e muxlis saTauri.   
560

 ,,Tu sxvagvarad ar aris gaTvaliswinebuli” mentalur elementTan mimarTebiT ix. 
ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 353_354; ix. aseve: Schabas, RS 

Commentary (2010), 474_475; Werle, Jessberger, Unless Otherwise Provided, 5 JICJ (2005), 35_55. 
aRniSnuli elementis kargi magaliTia, omis danaSaulis subieqturi mxaris 
moTxovna me-8(2)(b)(i) da me-8(2)(e)(i) muxlebSi. daw. ix. Badar, Porro, Mental Elements, 

krebulSi: Stahn (ed.), ICC (2015), 665_667. 
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romis statutis 30-e muxli, pirdapiri wakiTxviT, Seicavs 
mxolod ganzraxvis (dolus) cnebas, qmedebasTan (conduct), SedegTan 
(result) da Tanmdev garemoebebTan (attendant circumstances) dakavSirebiT. 
ganzraxvisa da Segnebulobis elementis Sinaarss  ICC koniunqtiuri 
(conjunctive), erTiani cnebis saxiT gadmogvcems, romlis mixedviTac, 
pirveli ekuTvnis nebis (will) aspeqts, xolo meore _ codnis (cognition) 
aspeqts.561 orive, farTo gagebiT, ganzraxvis aucilebeli 
kumulaciuri komponentia.562  

aqedan gamomdinare, ganzraxvis _ dolus cneba, mocemuli 30-e 
muxlis me-2 da me-3 abzacebSi, gadmogvcems, konkretulad, Tu rogori 
unda iyo damnaSavis mentaluri damokidebuleba pasuxismgeblobis 
damafuZnebeli materialuri garemoebebis (offences), kerZod, qmedebis 
[conduct _ 30(2)(a)-e muxli]563, Sedegis [result _ 30(2)(b)-e muxli]564  da 
Tanmdevi garemoebebis [attendant circumstances _ 30(3)-e muxli]565 mimarT.566  

ICC Prosecutor v. Lubanga-s saqmeze dolus-is567 voluntatiuri 
elementis cnebaSi, sam formas gamoyofs: pirveli xarisxis pirdapiri 
ganzraxva (dolus directus in the first degree),  meore xarisxis pirdapiri 
ganzraxva (dolus directus in the second degree) da eventualuri ganzraxva 
(dolus eventualis),

568
 da ganmartavs ad hoc tribunalebis precedentul 

samarTalze dayrdnobiT. 

pirveli xarisxis pirdapiri ganzraxva gulisxmobs, 
braldebulis mxridan imis codnas, rom misi qmedeba gamoiwvevs 
danaSaulis materialuri elementebis Sesrulebas da amis 
uzrunvelsayofad konkretuli ganzraxviT Tavis Tavze iRebs 
qmedebis Sesrulebas.569 kerZod, voluntatiuri elementi 
warmodgenilia, rogorc braldebulis mizandasaxuli survili 

                                                           
561

 ix. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC (2015), 651. 
562

 ix. iqve, 651_652. 
563

 piri moqmedebs ganzraxviT, Tu ,,igi apirebs am qmedebis Cadenas”. 
564

 pirs ,,gacnobierebuli aqvs, rom igi [igulisxmeba Sedegi] dadgeba movlenebis 
Cveulebrivi ganviTarebis SemTxvevaSi”.  
565

 pirs unda hqondes gacnobierebuli, ,,rom garemoeba arsebobs an Sedegi dadgeba  
movlenebis Cveulebrivi ganviTarebis SemTxvevaSi”.  
566

 ix. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC (2015), 652; ix. aseve: Badar, Mens 

Rea in ICL (2013), 387_400. 
567

 e.i. kumulaciuri gagebiT, ganzraxvas [30(2)-e muxli] + Segnebuloba [30(3)-e muxli] 
= dolus-s (30-e muxli). 
568

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 363; ICC, Prosecutor v. 

Lubanga, Confirmation of Charges, 29.1.2007, par. 351_352; ICC, Prosecutor v. Katanga and Chui, 
Confirmation of Charges, 30.9.2008, par. 530.   
569

 ix. iqve, par. 357; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 351; ICC, 

Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 529.    
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akrZaluli Sedegis misaRwevad.570 pirveli xarisxis pirdapiri 
ganzraxva interpretirebulia 30(2)(b)-e muxlis pirveli 
alternativiT.   

meore xarisxis pirdapiri ganzraxva gulisxmobs iseT situacas, 
rodesac braldebuls danaSaulis materialuri elementebis 
asrulebis konkretuli ganzraxvis gareSe Segnebuli aqvs, rom 
amgvari elementebi misi qmedebis aucilebeli Sedegi iqneba. e.i. 
braldebuls gacnobierebuli aqvs, rom es Sedegi gamowveuli iqneba 
movlenebis Cveulebrivi ganviTarebis SemTxvevaSi.571 meore xarisxis 
pirdapiri ganzraxva interpretirebulia 30(2)(b)-e muxliT. aq 
voluntatiuri elementi arsebiTad iklebs da kognituri elementi 
ikavebs adgils, kerZod, Segneba, rom misi qmedeba gamoiwvevs 
arasasurvel akrZalul Sedegs.572  

eventualuri ganzraxva gulisxmobs iseT situacas, rodesac 
braldebuls Segnebuli aqvs is riski, rom mis qmedebas ,,SeiZleba 
Sedegad mohyves” (may result) danaSaulis obieqturi mxaris elementebis 
realizacia da urigdeba an eTanxmeba aseT Sedegs.573  

ICC aseve adgens, rom braldebulma unda Seasrulos im 
danaSaulis mentaluri elementebi, romlisTvisac igi iqna 
sisxlissamarTlebriv pasuxismgeblobaSi micemuli, Tu es 
gaTvaliswinebulia, aucilebeli specialuri ganzraxvis (dolus specialis) 
CaTvliT.574  

ICC-is mosamarTleebSi 30-e muxlSi dolus-is pirveli ori formis 
arseboba ar iyo sadiskusio, gansxvavebiT mesame formisgan. 
eventualuri ganzraxvis damkvidrebas winasasamarTlo palata 
Prosecutor v. Lubanga-s saqmeze Seecada Tanaamsruleblobis meore 
mentaluri elementis farglebSi.  

                                                           
570

 ix. iqve, par. 358. pirveli xarisxis pirdapir ganzraxvaze ix. turava, moZRvreba 
(2011), 271_278; maRlakeliZe, ganzraxva, krebulSi, turava (red.), sisxlis samarTlis 
mecniereba (2013), 291_307, 317_322; maRlakeliZe, ganzraxva da marTlwinaaRmdegobis 
Segneba (2013), 49_51, 159_166. maRlakeliZe ganzraxvis axal sakanonmdeblo 
regulacias (de lege ferenda) gvTavazobs, qmedebis Semadgenlobis etapze ori 
komponentis _ codnisa da nebelobis _ dazustebiT. ix. iqve. 216_217.          
571

 ix. iqve, par. 359; ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 352; ICC, 

Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 530.    
572

 ix. iqve; meore xarisxis pirdapir ganzraxvaze ix. turava, moZRvreba (2011), 279_280; 
maRlakeliZe, ganzraxva da marTlwinaaRmdegobis Segneba (2013), 49_51, 159_166; 
maRlakeliZe, ganzraxva, krebulSi, turava (red.), sisxlis samarTlis mecniereba 
(2013), 291_307, 317_322.           
573

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 352. 
574

 ix. iqve, par. 354; ICTY, Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 495; ICC, Prosecutor v. 

Lubanga, Confirmation of Charges, 29.1.2007, par. 349; ICC, Prosecutor v. Katanga and Chui, 
Confirmation of Charges, 30.9.2008, par. 527. 
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5.4. braldebulis Segnebuloba, rom saerTo gegmis asrulebas 
,,SeiZleba Sedegad mohyves” an ,,Sedegad mohyveba” danaSaulis 

materialuri elementebis realizacia 

Tavidan Prosecutor v. Lubanga-s saqmeze winasasamarTlo palatam 

Tanaamsruleblobis mentaluri elementi eventualuri ganzraxvis 
SinaarsiT Camoayaliba. kerZod, ori aucilebeli kumulaciuri 
pirobiT:  

1) braldebulebs erToblivad unda hqondeT Segnebuli is 
riski, rom saerTo gegmis Sesrulebas ,,SeiZleba Sedegad 
mohyves” (may result) danaSaulis obieqturi elementebis 
realizacia;   
2) yvela Seurigdes an dasTanxmdes aseT Sedegs.575  

aRniSnuli winapiroba eventualuri ganzraxvis definiciaa.576 
winasasamarTlo palatam Prosecutor v. Katanga and Chui-s saqmeze 
arapirdapiri (Tana)amsruleblobis dafuZnebisas amsruleblobis 
doqtrinisTvis aseve damatebiTi mesame elementic gansazRvra, 
romelic mdgomareobs braldebulis mxridan im faqtobrivi 
garemoebebis SegnebaSi, romlebic aZlevs mas saSualebas 
ganaxorcielos danaSaulze kontroli sxva piris meSveobiT.577 

ICC-m Prosecutor v. Lubanga-s saqmeze scada eventualuri ganzraxvis 
wakiTxva romis statutis 30(2)(b)-e muxlis SinaarsSi,578 kerZod, 
rodesac braldebuls ,,gacnobierebuli aqvs, rom igi579 dadgeba 
movlenebis Cveulebrivi ganviTarebis SemTxvevaSi”. eventualuri 
ganzraxvis SemTxvevas winasasamarTlo palata Prosecutor v. Lubanga-s 
saqmeze adarebs taqsis mZRolis mier Tavis dasaxlebaSi manqanis 
gadaWarbebuli siCqariT marTvis SemTxvevas, rodesac mZRols 
gacnobierebuli aqvs, rom mis qmedebas SeiZleba Sedegad mohyves mZime 
Sedegi da sakuTar Tavze iRebs risks, rom nacnob monakveTze, misi 
gamocdilebidan gamomdinare, gadaWarbebuli siCqariT manqanis 
marTvas ar mohyveba mZime Sedegi.580  

ICC-isTvis problematuri iyo 30(2)(b)-e muxlis meore 
alternativis interpretacia, ganzraxvis Tu romel saxes moicavda 
igi. romis statutis Seqmnis molaparakebebis procesSi arc erT 

                                                           
575

 ix. iqve, par. 361_365. 
576

 Sead. Jain, Perpetrators and Accessories (2014), 90. 
577

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 534. 
braldebuls unda scodnoda danaSaulebrivi organizaciis xasiaTi, 
xelmZRvanelobis, brZanebis avtomaturi Sesrulebis struqtura. ix. iqve; ix. aseve: 
ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 534. 
578

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 352_356. 
579

 igulisxmeba qmedeba da Sedegi. 
580

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 355, sqolio 437. 
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monawiles ar surda muxlis proeqtSi pasuxismgeblobis zusti saxis 
gansazRvra. isini zogadad ver Tanxmdebodnen pasuxismgeblobis im 
formebze, romlebic dafuZnebuli iyo daudevrobasa (negligence) da 
gulgrilobaze581 (recklessness).582 kompromisis Sedegad Camoyalibda 30-e 
muxlis Semdegi elementebi: Tu sxvagvarad ar aris gaTvaliswinebuli 
elementi; ganzraxva da Segnebuloba. romis konferenciaze germanuli 
,,eventualuri ganzraxva” da misi angloamerikuli samarTlis 
sistemis analogi ,,gulgriloba” saerTo konsensusis Sedegad ar iqna 
statutSi pirdapir Setanili.583  

eventualuri ganzraxvis msgavs terminebs sxvadasxva drosa da 
samarTlebriv sistemebSi sxvadasxva damatebiTi mniSvneloba aqvs 
SeZenili da sxvadasxva samarTlebriv sistemaSi aRniSnuli laTinuri 
saxelwodeba met-naklebad gansxvavebuli SinaarsiT gamoiyeneba.584 am 
daskvnamde mivida winasasamarTlo palatac Prosecutor v. Bemba-s 
saqmeze.585  

kerZod, winasasamarTlo palatam Prosecutor v. Bemba-s saqmeze 
Secvala Prosecutor v. Lubanga-s saqmeze TanaamsruleblobisaTvis 
Camoyalibebuli meore subieqturi mxaris standarti da eventualuri 
ganzraxvis uaryofiT Semdegnairad Camoayaliba igi: ,,braldebuls 
unda hqondes Segnebuli, rom saerTo gegmis asrulebas ,,Sedegad 
mohyveba” (will result) danaSaulis obieqturi mxaris elementebis 
realizacia.”586 es imas niSnavs, rom 

1) braldebulebs erToblivad unda hqondeT Segnebuli is 
riski, rom saerTo gegmis asrulebas ,,Sedegad mohyveba” (will 

result) danaSaulis materialuri elementebis realizacia;   
2) isini axorcieleben amas mizanmimarTuli ganzraxviT 
[purposeful will (intent)] danaSaulis materialuri elementebis 

                                                           
581

 recklessness-is qarTuli Sesatyvisis Sesaxeb ix. turava, moZRvreba (2011), 289; 
maRlakeliZe, danaSaulis sistema, 2/3 marTlmsajuleba da kanoni (2007), 248. 
582

 ix. Clark, Drafting a General Part to a Penal Code, 19 CLF (2008), 525_526. dolus eventualis-is, 

recklessness-isa da negligence-is Sesaxeb ix. turava, moZRvreba (2011), 280_309; 
maRlakeliZe, ganzraxva da marTlwinaaRmdegobis Segneba (2013), 51_63, 93_97, 159_161, 
166_173, 183_186, 190_199; maRlakeliZe, ganzraxva, krebulSi, turava (red.), sisxlis 
samarTlis mecniereba (2013), 291_304, 307_311, 317_322; maRlakeliZe, danaSaulis 
sistema, 2/3 marTlmsajuleba da kanoni (2007), 248. 
583

 ix. iqve, 529.  
584

 Sead. Weigend, Co-perpetration, 6 JICJ (2008), 482. angloamerikul samarTalSi dolus 

eventualis-is gadaTargmnis ori SesaZlebloba arsebobs. erTi, es aris recklessness-i an, 
meore, es aris recklessness-Tan axlos mdgomi cneba, romelic mas da dolus indirectus-s 
Soris arsebobs. pirveli ar iqneba ganzraxvis forma, xolo meores rac Seexeba, 
aseTi cneba ar arsebobs angloamerikul samarTalSi. ix. Ohlin, Targeting, 35 MJIL (2013), 

89. dolus eventualis-is Sesaxeb daw. ix. iqve, 100_110. 
585

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 366_367. 
586

 ix. iqve, par. 370. 
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misaRebad, an Segnebuli aqvT is faqti, rom movlenebis 
Cveulebrivi ganviTarebis SemTxvevaSi, materialuri 
elementebis Sesruleba iqneba maTi qmedebis Tanamdevi 
Sedegi.587 

aRniSnuliT winasasamarTlo palatam Prosecutor v. Bemba-s saqmeze 
daadgina, rom dolus-is mesame formas, eventualur ganzraxvas, 
angloamerikuli samarTlis sistemis gulgrilobis axlos mdgom 
koncefcias,588 an pasuxismgeblobis sxva dabal dones, romis 
statutis 30-e muxlis formulireba ar iTvaliswinebda.589 

winasasamarTlo palatis azriT, eventualuri ganzraxva ar 
Seesabameboda 30(2)(b)-e muxls.590 literaturuli interpretaciiT 
,,Sedegi dadgeboda” (consequence will result) niSnavs Sedegis gardauval 
mosalodnelobas (inevitably expected). Tu amas davamatebT ,,movlenebis 
Cveulebrivi ganviTarebis SemTxvevaSi” (in the ordinary course of events), 
kerZod, ,,Sedegi dadgeboda movlenebis Cveulebrivi ganviTarebis 
SemTxvevaSi”, niSnavs, rom Sedegis dadgomis aucilebeli standarti 
axlos aris udavo mosalodnelobasTan. amasTan mimarTebiT, palata 
am standarts gansazRvravs, rogorc ,,virtualur udavo 
mosalodnelobas” (virtual certainty) an ,,praqtikul udavo 
mosalodnelobas” (practical certainty), rom Sedegi dadgeba moulodneli 
da gauTvaliswinebeli Carevis, ,,intervenciis” gamoricxviT, romelic 
Tavidan aicilebda Sedegs.591 

axali damkvidrebuli standarti ufro maRalia, vidre 
principuli standarti eventualuri ganzraxvisTvis, romelic, 
winasasamarTlo palatis azriT, aris arasasurveli Sedegis 
gaTvaliswineba, rogorc naklebad mosalodnelisa, an SesaZlebelisa. 
winasasamarTlo palatis azriT, romis statutis Semqmnelebs rom 
sdomodaT eventualuri ganzraxvis 30-e muxlSi Cadeba, isini 
Seitandnen Semdegi Sinaarsis winadadebas:  ,,SeiZleba damdgariyo592 

                                                           
587

 ix. iqve; ICC, Prosecutor v. Ruto, Kosgey and Sang, Confirmation of Charges, 23.1.2012, par. 333. 
588

 ix. Schabas, RS Commentary (2010), 476.  
589

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 360; ICC, Prosecutor v. Ruto, 

Kosgey and Sang, Confirmation of Charges, 23.1.2012, par. 333. 
590

 ix. romis statutis 30(2)(b)-e muxli:  
,,am muxlis miznebisaTvis, pirs aqvs ganzraxva, Tu is apirebs gamoiwvios es 
Sedegi an gacnobierebuli aqvs, rom is dadgeba movlenebis Cveulebrivi 
ganviTarebis SemTxvevaSi.” 

591
 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 362. 

592
 aq palata Sedegs albaTobis xarisxSi ganixilavs, kerZod, mis mierve aRniSnuli 

dolus eventualis-is Sinaarsis farglebSi.    
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movlenebis Cveulebrivi ganviTarebis SemTxvevaSi” (may occur or might 

occur in the ordinary course of events).593  

Segnebuloba, romelic ganzraxvis gagrZelebaa, ikveTeba im 
dros, rodesac danaSauli moicavs garemoebas an Sedegs.594 
Segnebulobis naTeli magaliTia romis statutis me-7(1) muxli, 
adamianurobis winaaRmdeg mimarTuli danaSauli, rodesac 
amsrulebels gaaCnia Segnebuloba farTomasStabiani an sistematuri 
Tavdasxmebis mimarT, romelic mimarTulia samoqalaqo 
mosaxleobisadmi.595 

sasamarTlo palatam Prosecutor v. Lubanga-s saqmeze gamotanili 
pirveli ganaCeniT 2012 wels gaiziara Prosecutor v. Bemba-s saqmeze 
SemuSavebuli subieqturi mxaris interpretacia da aRniSna, rom 
,,Sedegi dadgeboda movlenebis Cveulebrivi ganviTarebis SemTxvevaSi” 
gulisxmobs momavalSi damdgari Sedegis ,,SesaZleblobas” (possibility) 
an ,,albaTobas” (probability), rac damaxasiaTebelia riskTan (risk) da 
safrTxesTan (danger). dabali riski ar iqneboda mniSvnelovani.596 am 
gadawyvetilebaze gamoTqva gansxvavebuli azri mosamarTle edrian 
fulfordma (Adrian Fulford) da 2014 wels Prosecutor v. Chui-s ganaCenze 
mosamarTle qrisTin van den uingaertma (Christine Van den Wyngaert).597 
uingaerti miiCnevs, rom 30-e muxlSi ,,riskis” cnebis aRiareba ukve 
niSnavda eventualuri ganzraxvis arsebobas meore xarisxis 
pirdapiri ganzraxvis qveS.598  

2014 wels Prosecutor v. Katanga-s ganaCenSi sasamarTlo palatam 
mxari dauWira Prosecutor v. Bemba-s saqmeze damtkicebul viwro 
interpretacias, romelSic aRiniSna, rom danaSaulebrivi ganzraxva 
iTxovs pirisgan imis condas, rom qmedebis realicazias aucileblad 

                                                           
593

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 363. ambosi, romelic ar 
emxroba winasasamarTlo palatis gadawyvetilebas, miiCnevs, rom romis statutis 
30(2)(b)-e muxlis Sinaarsi ar iTvaliswinebs Sedegis udavod dadgenis 
SesaZleblobas. igi aRniSnavs, rom dolus eventualis-is (romelsac ambosi, aseve 
,,pirobiT ganzraxvasac” uwodebs) dros, amsrulebels ar aqvs Segnebuli, iseve, 
rogorc romis statutis 30(2)(b)-e muxlis SinaarsSi, rom ,,Sedegi dadgeboda 
movlenebis Cveulebrivi ganviTarebis SemTxvevaSi”. misi azriT, es SemTxveva 
moicavs, aseve recklessness-sac. daw. ix. Ambos, Bemba Confirmation Decision, 22 LJIL (2009), 

718_719; ix. aseve: Ambos, General Principles in RS, 10 CLF (1999), 21_22. 
594

 ix. Badar, Mens Rea in ICL (2013), 398. 
595

 Segnebulobaze ix. iqve, 398_400; Schabas, RS Commentary (2010), 478; zogadad, 
mentalur elementebTan dakavSirebiT ix. Badar, Mens Rea in ICL (2013), 382_400; Schabas, 

Introduction to ICC (2011), 235_238; maRlakeliZe, danaSaulis sistema, 2/3 marTlmsajuleba 
da kanoni (2007), 247_249.  
596

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, par. 1012; ix. aseve: Badar, Porro, Mental 

Elements, krebulSi: Stahn (ed.), ICC (2015), 661.  
597

 ix. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC (2015), 661_663. 
598

 ix. iqve, 661_662.  
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mohyveba konkretuli Sedegi.599 imave wels saapelacio palatam 
Prosecutor v. Lubanga-s saqmeze gaiziara sasamarTlo palatis mosazreba 
eventulauri ganzraxvis 30-e muxlis gareT arsebobis Sesaxeb.600 

aRniSnuli msjelobidan gamomdinare SeiZleba iTqvas, rom ICC-
is precedentuli samarTali 30-e muxlis mentalur elementSi 
ganixilavs pirdapir ganzraxvas, kerZod, pirveli xarisxis pirdapir 
ganzraxvas 30(2)(b)-e muxlis pirveli alternativisas da meore 
xarisxis pirdapir ganzraxvas 30(2)(b)-e muxlis meore alternativisas.  

 
5.5. braldebulis mxridan im faqtobrivi garemoebebis Segneba, 
romlebic mas saSualebas aZlevs sxvasTan erTad an sxva piris 

meSveobiT hqondes danaSaulze kontroli 

aRniSnuli mentaluri elementis kriteriumi,601 romelic 
garkveulwilad ufro specifikuria arapirdapiri 
(Tana)amsruleblobisTvis,602 aris braldebulis mxridan faqtobrivi 
garemoebebis Segneba, romliTac SesaZlebeli xdeba danaSaulze 
kontroli sxva TanaamsruleblebTan erTad an erToblivi kontroli 
danaSaulis asrulebaze sxva piris meSveobiT.603 

am punqtis mimarT ICC moTxovnad ayenebs imas, rom braldebuls 
Segnebuli hqondes: a) misi roli mniSvnelovania danaSaulis saerTo 
gegmis asrulebaSi da b) masze dakisrebuli arsebiTi amocanis 
SeusruleblobiT SeuZlia gamoiwvios saerTo gegmis CaSla604 da amis 
Sedegad danaSaulis CaSla, danaSaulis ,,avtomaturi” Cadenis 
meqanizmis gaaqtiurebaze uaris TqmiT.605  

ICC-is mier amsruleblobisaTvis gaTvaliswinebuli 
pasuxismgeblobis damafuZnebeli savaldebulo elementebis 
mimoxilvis Semdeg SesaZlebelia romis statutSi 
Tanaamsruleblobis, arapirdapiri amsruleblobisa da arapirdapiri 
(Tana)amsruleblobis doqtrinaTa sisxlissamarTlebrivi analizi. 

 

                                                           
599

 ix. iqve, 662.  
600

 ix. iqve, 663.  
601

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 349_367; ICC, Prosecutor v. 

Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 527; ICC, Prosecutor v. Bemba, Confirmation 

of Charges, 15.6.2009, par. 352_371. 
602

 Sead. Sliedregt, Individual Responsibility (2012), 168.  
603

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 538.  
604

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 366_367.  
605

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 539; ICC, 

Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 371; ICC, Prosecutor v. Ruto, Kosgey and 

Sang, Confirmation of Charges, 23.1.2012, par. 333. 

ავტორის სტილი დაცულია



  

148 
 

6. amsruleblobis doqtrinis analizi 

amsruleblobis doqtrinebis analizisas, upirveles yovlisa 
unda aRiniSnos, rom JCE-is uaryofiTa da Tanaamsruleblobis, 
arapirdapiri amsruleblobisa da arapirdapiri (Tana)amsruleblobis 
doqtrinebis CamoyalibebiT ICC cdilobs individualuri 
pasuxismgeblobis iseTi dogmatikis Seqmnas, romelic dafuZnebulia 
mecnier-iuristTa naazrevze.606 rac SeiZleba iTqvas JCE-is 
doqtrinazec.607  

amsruleblobis TiToeuli doqtrinis analizi umjobesia am 
doqtrinebTan dakavSirebiT TviT ICC-is mosamarTleebis 
gansxvavebuli azris ganxilviT daviwyoT, romelic kargad 
warmoaCens analizis mTavar obieqts, pasuxismgeblobis damafuZnebel 
Tu romel kriteriumebSi arsebobs disonansi.  

 
6.1. sasamarTlos SigniT mimdinare diskusia _ fulfordisa da 
uingaertis  gansxvavebuli azri amsruleblobis doqtrinaze  

ICC-is mosamarTleebi _ fulfordi, Prosecutor v. Lubanga-s 
saqmeze608 da uingaerti, Prosecutor v. Chui-s saqmeze609 gamoxatul 
gansxvavebul azrebSi, ewinaaRmdegebian amsruleblobis miRebul 
definicias. 

erT-erTi mTavari sakiTxi, raSic fulfordi da uingaerti 
ewinaaRmdegebian palatis sxva wevrebs, es aris 25(3)-e muxlSi 
mocemuli pasuxismgeblobis saxeTa ierarqiuli dayofa 
amsrulebloba-Tanamonawileobis formulaze dayrdnobiT.610 orive 
mosamarTle ar eTanxmeba danaSaulze kontrolis Teoriis 
gamoyenebas romis statutis mixedviT, romelic danaSaulis adgils 
moSorebul pirs amsruleblad miiCnevs, qmedebaze batonobis gamo.611  

fulfordis azriT, qmedebaze batonobis Teoria, romelic 
gadmotanil iqna germaniis sisxlis samarTlis Teoriidan, 

                                                           
606

 Sead. Fletcher, Dogmatik, 9 JICJ (2011), 184. 
607

 ICTY-is saapelacio palatis gadawyvetileba Prosecutor v. Tadic-is saqmeze, rogorc 
zemoT JCE-is analizisas aRvniSneT, SegviZlia miviCnioT ufro akademiur naSromad, 
vidre sasamarTlos gadawyvetilebad. Sead. Sliedregt, Individual Responsibility (2003), 100. 
608

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012. 
609

 ix. ICC, Prosecutor v. Chui, TC Judgment, 18.12.2012. 
610

 amsrulebloba [25(3)(a)-e muxli] pasuxismgeblobis yvelaze mZime formaa, xolo 
sxva danarCeni [25(3)(b)(c)(d)-e muxli] ufro msubuqi. ix. ICC, Prosecutor v. Lubanga, TC 

Judgment, Separate Opinion of Fulford, 14.3.2012, par. 6, 8; ICC, Prosecutor v. Chui, TC Judgment, 

Concurring Opinion of Wyngaert, 18.12.2012, par. 6, 22_30. am sakiTxs Tanamonawileobis 
pasuxismgeblobis ganxilvis Semdeg davubrundebiT. ix. naSromis XIII Tavi.  
611

 ix. iqve, par. 12.  
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morgebulia germaniis sisxlis samarTlis kodeqss, romelSic 
savaldebuloa amsruleblisa da Tanamonawilis gamijvna, radgan 
TviTon kodeqsis mixedviT, es sasjelis daniSvnis dros unda iqnes 
gaTvaliswinebuli.612 miuxedavad imisa, rom romis statutis 21-e 
muxli iZleva erovnuli sasamarTloebis sasamarTlo praqtikisa da 
dogmatikis gamoyenebis SesaZleblobas, upirveles yovlisa, 
mniSvnelovania Semowmdes, Tu ramdenad Seesabameba gadmotanili 
samarTlis modeli statutis principebs, imis gaTvaliswinebiT, rom 
igi ICC-is upirvelesi wyaroa.613  

uingaerti ar emxroba winasasamarTlo palatis mier dadgenil 
,,saerTo gegmis“ (common plan) obieqtur elements. misi azriT, 
dadgenili standarti yuradRebas amaxvilebs braldebulis saerTo 
gegmaze da ara uSualod danaSaulTan kavSirze.614   

fulfordi ewinaaRmdegeba arsebiTi kontribuciis elements, 
vinaidan Tvlis, rom amis dadgena SefasebiTia da hipoTeturi 
gamoZiebiTaa SesaZlebeli. misi azriT, es moTxovna unda Caanacvlos 
individis kontribuciasa da danaSauls Soris kauzaluri kavSiris 
dadgenam.615 fulfordis am pozicias ar iziarebs uingaerti 
kauzalobis  ,,elastikuri cnebis“ (elastic notion) gamo.616 amis nacvlad, 
misi azriT, erTiani amsruleblobisas unda dadgindes braldebulis 
pirdapiri kontribucia (direct contribution), mimarTuli danaSaulis 
materialuri elementebis realizaciisaken,617 arsebiTi kontribuciis 
nacvlad.618 

uingaerti ar emxroba arapirdapiri amsruleblobis 
definiciaSi organizaciaze kontrolis elementis arsebobasac.619 
statutis 25(3)(a)-e muxli, misi azriT, iTvaliswinebs mxolod 
amsruleblobas sxva piris da ara organizaciis meSveobiT.620 

                                                           
612

 ix. iqve, par. 10_11; ix. aseve: ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of 

Wyngaert, 18.12.2012, par. 5.  
613

 ix. iqve.  
614

 ix. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, par. 34.  
615

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, par. 15_17. 
misTvis genocidis, omisa da adamianurobis winaaRmdeg mimarTuli danaSaulebis 
mimarT ararealuri da xelovnuria arsebiTi kontribuciis mtkiceba. am 
danaSaulebis CadenaSi CarTulia bevri amsrulebeli, maT Soris, iseTi pirebi, 
romlebsac makontrolebeli funqcia gaaCniaT. Tanaamsruleblobis doqtrinis 
gamoyenebisas konkretul danaSaulSi marTlac rTuli (hipoTeturi) iqneba imis 
mtkiceba, ramdenad moxdeboda danaSaulis Cadena konkretuli piris aryofnis 
SemTxvevaSi. ix. iqve, par. 17. 
616

 ix. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, par. 43.  
617

 ix. iqve, par. 44.  
618

 ix. iqve, par. 6.  
619

 ix. iqve, par. 7.  
620

 ix. iqve, par. 52.  
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amsruleblobis es forma rTuli gasamijnia Tanamonawileobisgan _ 
xelmZRvaneloba-brZanebis gacemisgan [25(3)(b)-e muxli]621. 
organizaciaze kontrolis SemTxvevaSi rom kontroli ufro maRalia, 
vidre brZanebis gacema, misi azriT, ar iyo sakmarisi piroba.622 igi 
ewinaaRmdegeboda palatis interpretacias amsruleblobis meoTxe 
alternativasTan _ arapirdapir (Tana)amsruleblobasTan 
dakavSirebiT, rodesac statuti mxolod sams gansazRvravs.623  

aRniSnuli gansxvavebuli argumentebi ganvixiloT 
amsruleblobis TiToeuli doqtrinis gaanalizebiT.   

 
6.2. Tanaamsrulebloba   

Prosecutor v. Lubanga-s saqmeze Camoyalibebuli 
Tanaamsruleblobis cnebiT, ICC Tavis praqtikaSi amkvidrebs 
qmedebaze funqcionaluri batonobis (functional control over the act; 
Funktionelle Tatherrschaft) germanul doqtrinas, romelic dafuZnebulia 
qmedebaze batonobis (domination of the act an control of the act; Tatherrschaft) 
Teoriaze da emsaxureba amsruleblobasa da Tanamonawileobas Soris 
argumentirebuli mijnis gavlebis mizans,624 ,,Tu vin aris ufro metad 
pasuxismgebeli”.625 qmedebaze funqcionaluri batonobis Teoria 
mxardaWerilia qarTul sisxlis samarTalSic.626 

                                                           
621

 ,,uxelmZRvanelebs, waaqezebs an xels Seuwyobs aRniSnuli danaSaulis Cadenas, 
Tu es danaSauli Cadenilia an iyo misi Cadenis mcdeloba.” xelmZRvaneloba-
brZanebis gacemaze (ordering) ix. naSromis X Tavi, $2.   
622

 ix. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, par. 56.  
623

 ix. iqve, par. 58_64.  
624

 ix. Ambos, The First Confirmation Decision, krebulSi: Kotsalis, Courakis, Mylonopoulos (ed.), 

Agryrios Karras (2010), 998_999; ix. aseve: turava, moZRvreba (2011), 6 (par. 9), 239_240; 
aRniSnuli Teoriis regulacia germanul sisxlis samarTalSi ix. Jain, The Control 

Theory, 12 CJIL (2011), 161_176. 
625

 Sead. Sliedregt, Individual Responsibility (2012), 77. 
626

 Sead. turava, sisxlis samarTali (2013), 81_82, 336_340. magaliTad, yaCaRobis dros, 
Tu dajgufebis erT-erTi wevri uSualod ar monawileobs TavdasxmaSi da 
akontrolebs mimdebare perimetrs da amiT, uSualod danaSaulis Cadenis dros, 
mniSvnelovani wvlili Seaqvs qmedebis Semadgenlobis ganxorcielebaSi, qmedebaze 
funqcionaluri batonobis Teoriis mixedviT, igi Tanaamsrulebelia. Sead. iqve, 
336_337. gansxvavebul kvalifikacias emxroba wereTeli, gamyreliZe, naWyebia, 
sulaqveliZe, Todua da mWedliSvili-hedrixi, romlebic formalur-obieqtur 
Teoriaze dayrdnobiT, aseT pirs damxmared miiCneven. maTi azriT, TiToeuli 
Tanaamsrulebeli uSualod unda asrulebdes danaSaulis erTsa da imave 
Semadgenlobas. ix. naWyebia, danaSaulSi Tanamonawileoba, saxelmZRvaneloSi: 
naWyebia, Todua (red.), sisxlis samarTali (2016), 275_276; Todua, amsrulebloba da 
Tanamonawileoba, saxelmZRvaneloSi: naWyebia, Todua (red.), sisxlis samarTali 
(2016), 317, 328_329; gamyreliZe, sisxlis samarTali, I tomi (2011), 161_162. gamyreliZe, 
sisxlis samarTali, III tomi (2013), 260_261; 280_281; sulaqveliZe, qmedebaze batonoba 
da Tanamonawileoba, krebulSi: turava (red.), sisxlis samarTlis mecniereba (2013), 
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Tanaamsruleblobis doqtrina SegviZlia ganvmartoT, rogorc 
danaSaulis Cadenis mizniT ramdenime adamianis koordinirebuli 
moqmedeba, sadac TiToeul maTgans gaaCnia danaSaulze kontroli, 
TamaSobs mniSvnelovan rols danaSaulis amsruleblobaSi da masze 
dakisrebuli amocanebis SeusruleblobiT SeuZlia gavlena 
moaxdinos danaSaulis mimdinareobaze. Tanaamsrulebels unda 
hqondes Segnebuli, rom misi kontribucia danaSaulSi arsebiTia da 
moqmedebs mentaluri elementis im aucilebeli moTxovniT, romelic 
gaTvaliswinebulia am danaSaulisaTvis.627 rogorc vxedavT, ICC-is 
mier TanaamsruleblobisaTvis wayenebuli danaSaulSi kontribuciis 
done ufro maRalia, vidre ICTY-is saapelacio palatam gansazRvra 
JCE-isTvis.628 ufro martivad rom vTqvaT, Tu or pirs SeuZlia 
erTianad danaSaulze kontroli, maSin orive Tanaamsrulebelia.629  

rac Seexeba ICC-is mosamarTleebis zemoT miTiTebul kritikas 
amsruleblobis doqtrinasTan dakavSirebiT, SegviZlia aRvniSnoT, 
rom danaSaulze kontrolis koncefciis garda, ZiriTadi da 
damatebiTi pasuxismgeblobis urTierTgamijvnis sxva principuli 
cneba ar arsebobs sisxlis samarTalSi.630 igive SeiZleba iTqvas, 
arsebiTi kontribuciis elementTan dakavSirebiT gamoTqmul 
mosazrebaze, TiTqos igi hipoTeturi gamoZiebiT fasdeba. 
saerTaSoriso danaSaulebis specifikidan gamomdinare,631 sxvagvarad 
es SeuZlebelia. TviTon erovnul samarTalSic, rodesac 
mosamarTle, magaliTad, afasebs gaufrTxileblobis faqts 
avtosagzao SemTxvevebTan dakavSirebiT, igi hipoTeturad msjelobs 
da qmnis savaraudo situacias, romlis drosac mas SeeZlo Sedegis 
Tavidan acileba.632 

rac Seexeba sasjelis Sefardebis process, fulfordi sworia, 
rom germaniis sisxlis samarTlis kodeqsSi aseTi daTqma arsebobs, 
gansxvavebiT romis statutisgan. Tumca, yvela variantSi, amiT xdeba 
danaSaulSi monawileTa diferenciacia ZiriTad da damatebiT 
amsruleblebad, rac niSnavs imas, rom amsrulebels ufro maRali 
sasjeli unda Seefardos, vidre Tanamonawiles.633    

                                                                                                                                                                                 
206_208; mWedliSvili-hedrixi, gamovlinebis formebi (2011), 151_156; wereTeli, 
sisxlis samarTali, II tomi (2007), 99_119, 134_138. 
627

 Sead. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 360. 
628

 Sead. iqve.  
629

 ix. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 520. 
630

 ix. iqve, 528.  
631

 ix. naSromis II Tavi.  
632

 ix. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 529; ix. aseve: turava, 
moZRvreba (2011), 561_581, 592-595.   
633

 Sead. iqve, 530_531.  
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ver gaviziarebT olainis (Ohlin) pozicias imis Sesaxeb, rom 
sasjelis Sefardebis germanuli modeli ar unda iqnes gadmotanili 
romis statutSi imis gamo, rom saerTaSoriso danaSaulebis 
specifikidan gamomdinare, xSirad SeiZleba damxmares ufro meti 
brali miuZRodes da aseTi sasjeli SeiZleba iyos uvado 
Tavisuflebis aRkveTa.634 Tu pirs ufro meti brali miuZRvis 
danaSaulis CadenaSi, igi ar SeiZleba am Teoriis mixedviT 
Tanamonawiled iyos miCneuli. angloamerikuli xedviT, im fonze, rom 
pozitiuri samarTali danaSaulSi monawileobis aseT mkacr 
konkretizacias ar iZleva, es martivia, Tumca saerTaSoriso 
sisxlissamarTlebrivi TvalsazrisiT, rodesac pozitiuri 
samarTali danaSaulSi monawileobis formebs mkacrad mijnavs misi 
miznidan gamomdinare, rom daadginos, Tu vin aris ufro metad 
pasuxismgebeli saerTaSoriso danaSaulebis CadenaSi, germanuli 
modeli yvelaze adekvaturi sasjelis Sefardebis formaa. 
saerTaSoriso Tanamegobrobis interesebSic ar Sedis ,,mTavari 
damnaSavis” Tanamonawiled, meore xarisxis monawiled gamocxadeba, 
rodesac sisxlis samarTlis mTeli axali arqiteqtura aseTi 
monawilis pirveli xarisxis damnaSaved dafuZnebis mizniT Seiqmna.635  

aseve, miuRebelia Tanaamsruleblobis doqtrinis kritika imis 
gamo, Tu ratom ar xdeba danaSaulSi CarTuli TiToeuli piris 
mxridan uSualod danaSaulis materialuri elementebis Sesruleba. 
es ase rom iyos da TiToeul amsrulebels moeTxovebodes 
danaSaulis materialuri elementebis ganxorcieleba, maSin 
Tanaamsruleblobis pasuxismgeblobis forma dakargavda funqcias, 
vinaidan TiToeuli maTganis dasja SesaZlebeli iqneba 
individualuri amsruleblobisaTvis.636 saerTaSoriso danaSaulebis 
sistemuri bunebis fonze yvela monawilis individualuri 
amsruleblobis mtkiceba, praqtikulad, SeuZlebelia, razec 
individualuri pasuxismgeblobis cnebis analizisas, zemoT gvqonda 
saubari.  

rogorc vxedavT, ICC-m saerTaSoriso Tanamegobrobis 
,,davaleba” Seasrula. Tanaamsruleblobis doqtrina gansxvavdeba 
adre ICTY-is iurisprudenciaSi kargad damkvidrebuli JCE-is 
doqtrinisgan.  

 

 

                                                           
634

 ix. iqve, 531.  
635

 sasjelis Sefardebisas amsrulebloba-Tanamonawileobis saxiT danaSaulSi 
monawileobis kategorizaciis aucileblobaze ix. naSromis XIII Tavi, romelSic 
gaanalizebuli iqneba germanuli da angloamerikuli modeli.  
636

 ix. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 730. 
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6.3. Tanaamsruleblobis gansxvaveba JCE-isgan  

winasasamarTlo palatis mier JCE-is uaryofa dakavSirebuli 
iyo doqtrinis pasuxismgeblobis damafuZnebel elementebTan, 
romlebic, erTi mxriv, individualuri pasuxismgeblobisaTvis 
iTxovda danaSaulSi aqtiur kontribucias da, meore mxriv, arc 
gulisxmobda Tavis TavSi amsruleblebsa da Tanamonawileebs Soris 
gansxvavebas.637 igi ver moergeboda romis statutis 25-e muxlis 
struqturas.  

Tanaamsruleblobis doqtrina JCE-isgan ZiriTadad gansxvavdeba 
danaSaulze kontrolis cnebiTa da mentaluri elementebiT. igi 
ufro met yuradRebas amaxvilebs danaSaulebriv qmedebaze, vidre 
mentalur elementze.638  

Prosecutor v. Tadic-is saqmeze dafuZnebuli doqtrinis mixedviT, 
saerTo gegmis asrulebasTan dakavSirebuli nebismieri kontribucia 
,,akmayofilebda” obieqtur elementebs, gansxvavebiT Prosecutor v. 

Lubanga-s saqmeze dafuZnebuli Tanaamsruleblobis doqtrinisgan, 
romelic moiTxovs danaSaulSi arsebiT kontribucias, romlis 
gareSec igi bolomde ver iqneboda miyvanili.639  

rac Seexeba mentalur elements, gasarkvevia, Tu riT 
gansxvavdeba Tanaamsruleblobis Sedegi, romelic ,,dadgeba 
movlenebis Cveuli ganviTarebis SemTxvevaSi’’ (occurring in the ordinary 

course of events) JCE-is Sedegisgan, romelic iyo ,,bunebrivi da 
winaswarganWvretadi’’ (natural and foreseeable) movlena? pirvelis 
SemTxvevaSi saubaria ,,arsebiT riskze’’ (sufficient risk), sadac ,,dabali 
xarisxis riski ar iqneba mxedvelobaSi miRebuli” (low risk will not be 

sufficient). meore SemTxvevaSi subieqturi elementis standarti ar 
iTxovs imis gaazrebas, rom ,,gauTvaliswinebeli’’ danaSauli 
savaraudod moxdeboda. igi iTxovs mxolod imis mtkicebas, 
braldebulis mier iyo Tu ara danaSauli 
winaswargaTvaliswinebadi.640  

erTi SexedviTac, ICTY-is mier JCE-is pirveli da meore 
kategoriisaTvis gansazRvruli moTxovnebi, alternatiulad, farTo 
interpretaciiT, SeiZleba moergos rogorc arapirdapiri, ise 
Tanaamsruleblobis doqtrinis cnebasac. Tumca, mTeli problema 
swored JCE-is mesame kategoriaSia.641 JCE-is doqtrina imdenad didi 
kritikis obieqti ar iyo saerTo gegmis, miznis mtkicebis 

                                                           
637

 Sead. Weigend, Co-perpetration, 6 JICJ (2008), 478.  
638

 Sead. Cassese, ICL (2013), 176.  
639

 Sead. Liefländer, The Lubanga Judgment, 1(1) CJICL (2012), 203. 
640

 Sead. iqve, 206_207. 
641

 Sead. Manacorda, Meloni, Indirect Perpetration versus JCE, 9 JICJ (2011), 175.  
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aucileblobis gamo, ramdenadac misi mesame kategoriis 
ganusazRvreli CarCos arsebobisTvis. amis gamo, mas ,,nebismieris 
gasamarTlebis” (just convict everyone) doqtrinadac moixseniebdnen.642  

Tumca gansxvavebuli mosazrebac arsebobs imis Sesaxeb, rom 
Tanaamsruleblobis doqtrina ufro Sors midis da farToa, vidre 
JCE, maT Soris, misi mesame kategoria, romelic, individualuri 
bralis problemis gamo xSirad iyo kritikis sagani. kerZod, 
gavrcobili JCE akeTebs daTqmas _ saerTo gegmis farglebSi 
ganzraxuli danaSaulis Cadenis Sesaxeb im dros, rodesac 
Tanaamsruleblobis doqtrina ar iTxovs aRniSnuls. doqtrinis 
mixedviT, piri Tanaamsruleblad SeiZleba iyos miCneuli miuxedavad 
imisa, rom man aradanaSaulebrivi gegmiT Seqmna danaSaulis Cadenis 
,,arsebiTi riski’’.643 obieqturi kriteriumi, romlis mixedviTac 
Tanaamsrulebeli unda axorcielebdes arsebiT kontribucias 
danaSaulis materialuri elementebis realizaciisTvis, mdgomareobs 
imaSi, rom aq saubaria jer kidev iseT gegmaze, romelic 
,,potenciurad’’ danaSaulebrivia. zusti definiciis ararsebobam 
SeiZleba Tanaamsruleblobis doqtrinis farTo cnebamde 
migviyvanos.644  

 
6.4. arapirdapiri amsrulebloba   

Prosecutor v. Katanga and Chui-s saqmeze farTod gaSlili 
arapirdapiri amsruleblobis koncefcia, romelic danaSaulis 
Cadenis adgils moSorebiT ,,savarZelSi msxdom mkvlelebze 
saerTaSoriso sisxlissamarTlebrivi devnis ganxorcielebis 
idealur SesaZleblobad” aris moxseniebuli,645 sisxlis samarTlis 
mecnierebasa da sxvadasxva qveynis praqtikaSi kargad gamoyenebadi 
sisxlissamarTlebrivi pasuxismgeblobis Teoriaa. arapirdapiri 
amsruleblobisas SualobiTi amsrulebeli iyenebs uSualo 
amsrulebels, rogorc iaraRs danaSaulis Casadenad. arapirdapiri 
amsruleblobis Sinaarsis ganmartebisas, ICC aviTarebs roqsinis mier 
SemuSavebul doqtrinas _ ,,amsrulebeli amsruleblis ukan” 
(perpetrator behind perpetrator, Täter hinter dem Täter),646 sadac arapirdapir 

                                                           
642

 ix. Badar, ―Just Convict Everyone‖, 6 ICLR (2006), 293_302. 
643

 ix. Liefländer, The Lubanga Judgment, 1(1) CJICL (2012), 207_208. 
644

 ix. iqve. avtori ar iziarebs gabatonebul Sexedulebas, TiTqos 
Tanaamsruleblobis doqtrinis mimarT dawesebulia kontribuciis ufro maRali 
xarisxi, vidre JCE-isTvis.  
645

 ix. Werle, Burghardt, Indirect Perpetration, 9 JICJ (2011), 85. 
646

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 496_497. ICC-is 
winasasamarTlo palatis mier citirebulia _ Roxin, Straftaten im Rahmen organisatorischer 

Machtapparate, GA (1963), 193_207. aRniSnuli statiis inglisuri versia ix. Roxin, Organized 

Power Structures, 9 JICJ (2011), 193_205. aRniSnuli naSromis gamoqveynebis Semdgom, 
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amsrulebelze, pirdapir amsrulebelTan erTad, xdeba 
individualuri sisxlissamarTlebrivi pasuxismgeblobis dakisreba: 
pirdapir amsrulebelze _ danaSaulis materialuri da mentaluri 
elementebis SesrulebisaTvis, xolo arapirdapir amsrulebelze – 
danaSaulze kontrolisaTvis, pirdapiri amsruleblis qmedebaze 
kontrolis meSveobiT. amsrulebeli amsruleblis ukan aris 
pasuxismgebeli, gamomdinare iqidan, rom igi axorcielebs kontrols 
pirdapiri amsruleblis qmedebaze.647 roqsinis qmedebaze batonobis 
Teoriis mizanic swored individualuri pasuxismgeblobis am gziT 
dasabuTeba iyo.  

 
6.4.1. roqsinis qmedebaze batonobis Teoria 

roqsinis dogmatikis _ qmedebaze batonobis (domination of the act; 

Tatherrschaft) Teoriis mizani amsruleblobis saerTo definiciuri 
kriteriumis Seqmna iyo. amsrulebeli batonobs (beherrscht) danaSaulis 
Cadenaze, romelsac aqvs Zalaufleba, gansazRvros Sesabamisi 
qmedebis ,,Sinaarsi”.648  

roqsinis Teoriam maleve daimkvidra adgili germaniis sisxlis 
samarTlis TeoriaSi. Tumca germaniis sasamarTloebi 
ewinaaRmdegebodnen roqsinis Teoriis aRiarebas da ganagrZobdnen 
subieqturi Teoriis mxardaWeras, romelsac XIX saukunis bolodan 
iyenebdnen.649 subieqturi Teoriis mixedviT, nebismieri piri, romelic 
moqmedebda amsruleblis ganzraxviT (animus auctoris), iqneboda 
ganxiluli amsruleblad, misi faqtobrivi kontribuciis miuxedavad, 
xolo, meore mxriv, damxmare iqneboda piri, romelic moqmedebda 
daxmarebis ganzraxviT (animus socii), aseve, danaSaulis elementebis 
personaluri Sesrulebis miuxedavad.650 danaSaulebriv qmedebasTan 
rogorc amsruleblis, ise Tanamonawilis kontribucia unda 
yofiliyo kauzalur kavSirSi, magram, rogorc ki garTuldeboda 
zRvaris gavleba ,,did kauzalobasa” (more causal) da ,,nakleb 
kauzalobas” Soris (less causal), aRniSnuli TeoriiT, subieqturi mxare 
TamaSobda gadamwyvet rols.651 

                                                                                                                                                                                 
roqsinis Teoria aRiara germaniis federalurma sasamarTlom (Bundesgerichtshof). 
amasTan dakavSirebiT daw. ix. Weigend, Perpetration through an Organization, 9 JICJ (2011), 94_99. 
doqtrinis kritikasTan dakavSirebiT ix. iqve, 99_101.  
647

 ix. iqve.  
648

 ix. Werle, Burghardt, Indirect Perpetration, 9 JICJ (2011), 191; ix. aseve: Kreß, Roxins Lehre, 153 GA 

(2006), 304_310; turava, sisxlis samarTali (2013), 335_340; sulaqveliZe, qmedebaze 
batonoba da Tanamonawileoba, krebulSi: turava (red.), sisxlis samarTlis 
mecniereba (2013), 191_210.  
649

 ix. Weigend, Perpetration through an Organization, 9 JICJ (2011), 94.  
650

 ix. iqve, 94_95; ix. aseve: Werle, Burghardt, Indirect Perpetration, 9 JICJ (2011), 191_192.  
651

 ix. iqve, 94_95.    
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subieqturi Teoria mecnierebaSi ar iyo mxardaWerili da 
upiratesoba ufro da ufro roqsinis obieqturi (objectivist) Teoriis 
variants eniWeboda. 1960 wels germaneli kanonmdeblebis mier 
sisxlis samarTlis kodeqsis zogadi nawilis reformirebisas 
swored roqsinis Teoria iqna mxardaWerili danaSaulSi 
monawileobis formebis nawilSi.652  

roqsinis TeoriiT, arapirdapiri amsrulebeli (mittelbare Täter) 
batonobs ,,adamianze, rogor instrumentze” (human instrument), romelic 
sCadis marTlsawinaaRmdego qmedebas. Teoriis mixedviT, uSualo 
amsrulebeli damoukideblad, individualurad ar akmayofilebs 
Cadenili danaSaulisaTvis pasuxismgeblobis damafuZnebel elements. 
Tu igi danaSaulis CadenaSi ganicdis srul ,,avtonomias”, maSin ver 
iqneba imavdroulad ,,instrumenti” sxvis xelSi _ e.w. 
,,avtonomiurobis principi” (autonomy principle). Tu amsruleblis qmedeba 
damoukidebelia, maSin ukve TanamonawileobasTan gvaqvs saqme.653     

Tavidan roqsini arapirdapiri amsruleblobis tradiciul 
gagebas emxroboda, sadac uSualo amsrulebeli 
sisxlissamarTlebrivad ar agebda pasuxs, magram rodesac 
gaaanaliza adolf aixmanis (Adolf Eichman) saqme654, romelic 
ierusalimSi gasamarTlda genocidis danaSaulis gamo, man 
arapirdapiri amsruleblobis doqtrina, tradiciul gagebasTan 
erTad, sisxlissamarTlebrivad pasuxismgebeli piris qmedebaze 
batonobis SemTxvevaSic gaxada SesaZlebeli, roca pirdapiri da 
arapirdapiri amsruleblebis pasuxismgebloba erToblivad SeiZleba 
dadges. es iyo arapirdapiri amsruleblobis SemTxveva (indirect 

perpetration; mittelbare Täterschaft), rodesac pirdapiri amsrulebeli 
sCadioda danaSauls mis zurgs ukan mdgomi arapirdapiri 
amsruleblis nebis Sesabamisad (perpetrator behind the perpetrator; Täter hinter 

dem Täter).655 

roqsinis azriT, aixmani, romelic gascemda milionobiT 
ebraelis mokvlis brZanebas, ver iqneboda Tanamonawile, wamqezebeli 

                                                           
652

 ix. iqve, 95.    
653

 ix. iqve, 96. qmedebaze batonoba SesaZlebelia ganxorcieldes sxvadasxva formiT. 
654

 adolf aixmani iyo Gestapo-s maRalCinosani, romelic ebraelebis sakoncentracio 
banakebSi masStabur gadayvanaze iyo pasuxismgebeli, holokostis erT-erTi 
mamoZravebeli Zala. igi ltolvilis statusiT Tavs afarebda argentinas, buenos-
airess, rikardo klementis (Ricardo Klement) saxeliT. aixmani 1960 wels israelis 
agentebis mier gadayvanil iqna israelSi, sadac gaasamarTles ebraelebis 
winaaRmdeg Cadenili umZimesi danaSaulebisaTvis. daw. ix. Ben-Naftali, Eichman, 

krebulSi: Cassese (ed.), Oxford Companion (2009), 653_656; ix. aseve: Bilsky, The Eichmann Trial, 12 

JICJ (2014), 27_57. 
655

 ix. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 547. 
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an damxmare, rasac emxroboda ,,avtonomiurobis principi”.656 
amsrulebeli ver uzrunvelyofda danaSaulis prevencias imitom, rom 
arapirdapiri amsruleblobis dros qmedeba ar iyo individualuri, 
aramed es iyo ,,danaSaulebrivi organizaciis” nawili.657 roqsini 
iziarebda sasamarTlos Sefasebas aixmanis braleulobasTan 
dakavSirebiT _ iseT farTo danaSaulebSi, romlebSic uamravi 
adamiani monawileobda, braldebulis SemTxvevaSi ar iyo 
,,praqtikuli” ,,daxmarebisa” da ,,waqezebis” cnebebis gamoyeneba. igi 
moiazreboda, rogorc amsrulebeli.658 aixmanis monawileobis yvela 
done iyo arsebiTi. igi gamocxadda ZiriTad amsruleblad sxvadasxva 
danaSaulebrivi qmedebis daxmarebisa da kooperaciisaTvis. procesze 
aRiniSna, rom masStabur danaSaulebSi rTuli iyo gansazRvra, Tu 
,,vin vin waaqeza”.659  

roqsinma axali koncefciis Camoyalibebisas sabWoTa 
uSiSroebis samsaxuris agentis, bogdan staSinskis (Bogdan Stashynsky) 
saqmec gaaanaliza.660 

Sesabamisad, roqsini organizebuli Zalauflebis struqturis 
mier Cadenil danaSaulebs farTo mniSvnelobiT ganixilavda, 
rogorc individualur aqts.661  

roqsinis azriT, arsebobda danaSaulze kontrolis iseTi 
SesaZleblobac, rodesac piri danaSauls sCadioda iseTi 
xelqveiTebis meSveobiT, romlebic TviTonac, individualurad 
aRebuli, iyvnen danaSaulis amsruleblebi. magidis ukan mdgomi 
amsrulebeli (perpetrator behind the desk) imiT gansxvavdeboda 
wamqezeblisgan, rom mas ar sWirdeboda ZiriTadi qmedebis 
Semsrulebeli piris Zebna, aramed ukve hyavda iseTi piri, romelsac 
danaSaulis Cadenis survili hqonda.662 roqsinis Teoriis mizani iyo 

                                                           
656

 ix. Weigend, Perpetration through an Organization, 9 JICJ (2011), 96. 
657

 ix. Roxin, Organized Power Structures, 9 JICJ (2011), 199_200, naTargmnia germanulidan _ 
Roxin, Straftaten im Rahmen organisatorischer Machtapparate, GA (1963), 193_207. 
658

 daw. ix. iqve, 199_201.  
659

 daw. ix. Ambos, Treatise on ICL, Vol. I (2013), 114.  
660

 bogdan staSinski (Bogdan Stashynsky) - damnaSaved cnes ori ukraineli 
nacionalisti lideris mkvlelobisTvis miunxenSi. igi moqmedebda sabWoTa  
uSiSroebis samsaxuris brZanebiT. 1961 wels staSinski germaniaSi dabadebulma 
meuRlem daiTanxma eRiarebina Cadenili danaSauli germaniis samarTaldamcavi 
organoebis winaSe. germaniis federalurma uzenaesma sasamarTlom, subieqturi 
Teoriis gamoyenebiT, igi damnaSaved cno mkvlelobebis ara amsruleblobis, aramed 
TanamonawileobisaTvis. sasamarTlos azriT, mas ar hqonda danaSaulebis Cadenis 
personaluri interesi, igi iyo ufro uSiSroebis samsaxuris iaraRi, gamoyenebuli 
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,,saidumlo” meTaurebis sisxlissamarTlebrivi devna, romlebic 
iyvnen yvelaze pasuxismgebeli danaSaulze kontrolis gamo, 
,,normatiuli principis” gagebiT.663  

rodesac danaSaulebrivi jgufis ukan mdgomi amsrulebeli 
(behind-the-scenes actor) gascems mkvlelobis brZanebas, igi ar fiqrobs 
imaze, Tu romeli konkretuli monawile moiyvans danaSauls 
sisruleSi. man icis, Tu erTi monawile ver aRasrulebs qmedebas, mas 
meore aucileblad Secvlis da bolomde miiyvans Canafiqrs.664   

roqsini sam mizezs asaxelebs, Tu rogor SeiZleba 
arapirdapirma amsrulebelma uSualo moqmedebis gareSe 
ganaxorcielos kontroli sxva pirebze _ es SesaZlebelia uSualo 
amsruleblis iZulebiT, motyuebiTa an, mesame, roca iZuleba da 
motyueba ver xerxdeba, misi Secvla SesaZlebeli unda iyos sxva 
meTodiT.665   

roqsinis Teoria nel-nela ikidebda fexs germaniis 
samarTlebriv sistemaSi. 1975 wels germaniis sisxlis samarTlis 
kodeqsis amsruleblobis debulebis formulireba Seicvala 
roqsinis amsruleblobis Teoriis cnebiT, ris Semdegac 
amsrulebloba-Tanamonawileobis subieqturi Teoria nel-nela 
Secvala amsruleblobis obieqturma Teoriam.666  

germaniis gaerTianebis Semdeg, gasuli saukunis 90-ian wlebSi, 
germaniis federaciuli respublikis sasamarTlom, rodesac ixilavda 
sazRvris gadakveTis mcdelobisTvis germaniis demokratiul 
respublikaSi asobiT moqalaqis mkvlelobis sakiTxs, maRali 
Tanamdebobis pirebis dasasjelad gamoiyena roqsinis Teoria. misi 
azriT, germaniis demokratiuli respublikis umaRlesi politikuri 
da samxedro meTaurebi iyvnen mkvlelobis amsruleblebi da ara 
Tanamonawileebi (wamqezebelni), sazRvris dacvis mkacri reJimis 
SeqmniT, sazRvris dacvis mkacri prevenciuli brZanebebis gacemiT, 
romlebsac emorCilebodnen mesazRvreebi. sisxlissamarTlebrivi 
pasuxismgebloba daekisraT rogorc mesazRvreebs, aseve maT 
meTaurebs.667  

roqsinis Teoriis zegavlena saerTaSoriso sisxlis 
samarTalSi ICC-mde, ad hoc tribunalebSic SeiniSneboda, rasac 
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arapirdapiri (Tana)amsruleblobis doqtrinis analizisas 
ganvixilavT.668 

 
6.4.2. arapirdapiri amsruleblobis doqtrinis cnebasTan dakavSirebiT 

arapirdapiri amsruleblobis instituti, romelic germanul 
doqtrinas eyrdnoba dResdReobiT mTavari gasaRebia ICC-is mxridan 
politikur da samxedro liderebze sisxlissamarTlebrivi devnis 
gansaxorcieleblad.669 igi unda gavigoT rogorc danaSaulze 
kontroli, romelic moicavs organizaciaze kontrolsac. 
aucilebeli arapirdapiri amsruleblobisaTvis, es aris 
organizebuli aparatis arseboba, sadac pirdapiri da arapirdapiri 
amsruleblebi moqmedeben da romelic SesaZleblobas aZlevs 
arapirdapir amsrulebels, uzrunvelyos danaSaulis amsrulebloba.   
arapirdapiri amsruleblobis dros xelqveiTebi kargaven 
damoukidebeli amsruleblis rols da moiazrebian ubralo wevrebad  
,,organizaciaSi’’. aq izrdeba ,,CrdilSi myofi amsruleblis’’ gavlena 
danaSaulis CadenaSi, Tundac imis xazgasmiT, rom uSualo 
amsruleblebis SecvliT ar icvleba danaSaulis Cadenis 
strategia.670 mTavaria, arapirdapiri amsruleblis danaSaulis 
politika.  

arapirdapir amsruleblobasTan mimarTebiT danaSaulze 
kontroli unda gavigoT, rogorc kontroli im pirebze, romlebic 
axorcieleben danaSaulis materialur Semadgenlobas. aqedan 
gamomdinare, zogadi midgoma yvela danaSaulis mimarT, 
pasuxismgeblobis damafuZnebeli materialuri elementebis 
moTxovnebTan erTad, unda iyos Sesabamisi danaSaulis (kontrolis) 
mentaluri elementis mtkiceba.  

tradiciuli cnebis mixedviT, romelsac qarTuli 
kanonmdeblobac iziarebs (,,SualobiTi amsruleblobis” saxiT), 
arapirdapiri amsrulebeli danaSaulSi monawileobis ZiriTadi 
formiT (amsruleblobisTvis) isjeba imitom, rom igi aris erTaderTi 
pasuxismgebeli piri671, romelic ,,iwvevs uSualo mizezobriv kavSirs” 
kriminalur qmedebasa da Sedegs Soris. es aris is, rac ganasxvavebs 
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 arapirdapiri amsruleblobis Sesaxeb germaniis sisxlis samarTlis kodeqsSi 
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gamyreliZe, sisxlis samarTali, I tomi (2011), 222_238; mWedliSvili-hedrixi, 
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mas wamqezeblisgan, romelic Sedegs pasuxismgebeli piris 
(amsruleblis) meSveobiT iwvevs.672 rac Seexeba sanqcias, es ukve 
sisxlis samarTlis politikis sakiTxia, vin ufro mZimed daisjeba. 
es gavlenas ar axdens braleulobis xarisxze.673 amas mniSvneloba 
aqvs swori pasuxismgeblobisTvis, ZiriTadi da damatebiTi 
pasuxismgeblobis urTierTgasamijnad.674  

arapirdapiri amsruleblobis pasuxismgeblobis forma Tavidan 
Seiqmna swored realuri damnaSavis dasasjelad, ,,udanaSaulo 
agentis”, cocxali iaraRis SemTxvevaSi. magaliTad, a. daarwmunebs b.-
s, viTom c.-s surs sakuTari saxlis dangreva da axlis aSeneba. amis 
Sedegad, Tu b. daangrevs c.-s saxls, b. daisjeba daudevrobisTvis. a. 
ver daisjeba waqezebisTvis, vinaidan waqezeba mxolod ganzraxi 
danaSaulis dros aris SesaZlebeli. arapirdapiri amsruleblobis 
SemTxvevaSi ki a.-s dasja savsebiT SesaZlebelia.675 swored amitom 
XIX saukunis Teoretikosebma Seqmnes SualobiTi (arapirdapiri) 
amsruleblobis koncefcia, romliTac a. isjeba Cadenili 
qmedebisaTvis. Tumca arapirdapiri amsrulebloba ar iqneboda 
gamokveTili, Tu piri moqmedebas daiwyebda TavisiT. am SemTxvevaSi 
igi daisjeboda individualurad ganzraxi danaSaulisTvis da ukan 
mdgomi piri SeiZleba dasjiliyo waqezebisTvis.676    

SesaZlebelia al baSiris sisxlissamarTlebrivi devnisTvis 
gamoyenebuli arapirdapiri amsruleblobis doqtrina, romliTac 
mtkicdeba braldebulis Zalaufleba aparatze, gamoyenebuli iqnes 
jariskaczec, romelic aiZulebs meore jariskacs mSvidobiani 
moqalaqis mokvlas. orive SemTxvevaSi es aris arapirdapiri 
amsrulebloba, miuxedavad maTi pasuxismgeblobis masStabisa,677 
Tumca, ra Tqma unda, gansxvaveba organizaciaze batonobaSia, rac 
sasjelis Sefardebaze aisaxeba.  

roqsinis Teorias akritikebdnen imis gamo, rom igi 
gulisxmobda ara qmedebaze batonobas, aramed danaSaulebriv 
Sedegze.678 gaurkveveli iyo, qmedebaze kontroli da batonoba, es iyo 
faqtobrivi, Tu normatiuli koncefcia.679 ar iyo araviTari 
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Teoriuli limiti, Tu rogor unda ganexorcielebina arapirdapir 
amsrulebels gavlena, personaluri darwmunebiT Tu sxvagvarad. 
aseve, igi ar iyo erTsulovnad aRiarebuli ICC-is mosamarTleebSi, 
sxvadasxva mosamarTles hqonda gansxvavebuli pozicia. isini 
qmedebaze batonobis, organizaciuli batonobis Teorias ver 
xedavdnen romis statutSi. mis gamoyenebas miiCnevdnen kanonierebis 
principis darRvevad. interpretacia statutis 22(2)-e muxlis mixedviT 
unda yofiliyo mkacri (strict), xolo analogia dauSvebeli. mis 
winaaRmdegobas xedavdnen in dubio pro reo-s principTanac.680 

kanonierebis principTan dakavSirebiT ar aris gasaziarebeli 
mosamarTleTa kritika arapirdapiri amsruleblobis mimarT, TiTqos 
igi ar gamomdinareobs romis statutis 25(3)(a)-e muxlis 
sityvasityviTi JReradobidan. 25(3)(a)-e muxli iZleva arapirdapiri 
amsruleblobis gamoyenebisaTvis farTo daTqmas, rom SesaZlebelia 
amsrulebloba arapirdapiri amsruleblobiT, magram araferia 
naTqvami statutSi, Tu rogori formiT unda ganxorcieldes es.681  

25(3)(a)-e muxlSi amsruleblobis mesame alternativa _ ,,Caidens 
danaSauls ... an sxva piris meSveobiT, miuxedavad imisa, ekisreba Tu 
ara am sxva pirs sisxlis samarTlis pasuxismgebloba” _ ,,wminda” 
arapirdapiri amsruleblobis konstruqciaa, romelic gulisxmobs 
arapirdapiri amsruleblis (,,ukan mdgomi piris") mier danaSaulis 
Cadenas sxva piris (,,win mdgomi piris”) meSveobiT, romelic SeiZleba 
iyos rogorc pasuxismgebeli, aseve arapasuxismgebeli subieqti _ 
,,miuxedavad imisa, ekisreba Tu ara am sxva pirs sisxlis samarTlis 
pasuxismgebloba”. 

winasasamarTlo palatis Sefaseba, rom arapirdapiri 
amsrulebloba ufro da ufro farTod gamoiyeneboda erovnul 
sisxlis samarTalSi, ar Seesabameboda sinamdviles. aseTi qveyana 
sul iyo xuTi _ argentina, Cile, germania, peru da espaneTi, 
romelTagan argentinaSi umaRlesma sasamarTlom gaauqma qvemdgomi 
sasamarTlos gadawyvetileba da arapirdapiri amsrulebloba 
aRiara.682 

vaigendis (Weigend) TqmiT, roqsinis Teoria ufro xelsayreli 
iyo gamogveyenebina organizebuli, brZanebis Sesrulebaze 
orientirebuli, biurokratiuli diqtaturis SemTxvevaSi, ierarqiuli 
danaSaulebis SemTxvevaSi da ara araorganizebuli (disorganized) 
samxedro an ajanyebuli Zalebis mier Cadenili danaSaulebisas, 
sadac liderebis warmateba operaciebis warmatebaze iyo 
orientirebuli. vaigendi fiqrobs, rom arapirdapiri 

                                                           
680
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amsruleblobisas organizaciis zogadma cnebam SeiZleba ufro meti 
problema wamoWras, vidre gadawyvitos.683 

romis statutis 25(3)(a)-e muxlSi vaigendi arapirdapiri 
amsruleblobis interpretaciis ramdenime SesaZleblobas gvTavazobs: 
pirveli _ ucvleli darCes Prosecutor v. Katanga and Chui-s saqmeze 
Camoyalibebuli cneba, ,,sxva piris” (another person) konstruqciis 
gafarToebuli SinaarsiT, romelic moicavs organizaciaze 
kontrols, rogorc es iyo ganviTarebuli roqsinis TeoriiT; meore _ 
SesaZlebelia organizaciis cnebis gafarToebac; mesame _ 
arapirdapiri amsruleblobiT SesaZlebelia ICTY-is 
iurisprudenciaSi damkvidrebuli JCE-is doqtrinis gadmotana684; 
dabolos, meoTxe _ arapirdapiri amsrulebloba interpretirebul 
iqnes pirdapir, rogorc weria 25(3)(a)-e muxlSi _ ,,personaluri 
batonoba” individze, romelic uSualod axorcielebs danaSauls.685  

vaigendi 25(3)(a)-e muxlis pirdapir Sinaarss emxroba, meoTxe 
interpretacias, sadac braldebis mxarem unda amtkicos, rom 
braldebuls hqonda kontroli im pirTa nebaze, romlebic 
axorcielebdnen danaSaulis materialur elementebs da ara 
organizaciaze. es SesaZlebeli iyo sxvadasxva formiT. kerZod, 
fizikuri an fsiqologiuri zewoliT, arsebul faqtebze ,,araswori 
warmodgenis” SeqmniT, faqtobrivi garemoebebis damaxinjebiT, an sxva 
piris manipulaciiT. misi azriT, mxolod organizaciis lideroba ar 
aris sakmarisi piroba organizaciaze batonobis dasamtkiceblad.686 

Sesabamisad, vaigendi miiCnevs, rom arapirdapiri 
amsruleblobisaTvis pasuxismgeblobis dasasabuTeblad nebaze 
batonobaa yvelaze kargi gamosavali (control over the will), vinaidan 
mxolod piris pozicia ar SeiZleba iyos pasuxismgeblobis 
ganmsazRvreli garemoeba. nebaze batonoba zogadi cnebaa da yvela 
saqmeze individualurad unda dadgindes. prokurorma unda amtkicos, 
rom braldebuli batonobda fizikur amsrulebelTa nebaze.687  

warmodgenili winadadebis farglebSi, sainteresoa, rom 
kontroli unda iqnes dasabuTebuli konkretuli situaciidan 
gamomdinare, romelic exeba urTierTobas im pirTa Soris, romlebic 
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dainteresebuli arian danaSaulebrivi Sedegis miRebiT. braldebam ar 
unda amtkicos mxolod organizaciis arseboba.688  

vaigends gacnobierebuli aqvs, rom aseTi standartis dafuZneba 
gaurTulebs braldebis mxares individualuri pasuxismgeblobis 
mtkicebis process, Tumca, misi azriT, kanonierebisa da samarTliani 
sasamarTlos principebis farglebSi, individualuri braleulobis 
dasabuTeba ar unda moxdes arasakmarisi mtkicebulebebiT.689  

vaigendis pozicia gasaziarebelia iseT SemTxvevaSi, rodesac 
danaSauls sCadis ramdenime pirisgan Semdgari dajgufeba da 
amsruleblis ukan mdgomi arapirdapiri amsruleblis Semxebloba 
SeiZleba damtkicdes sxvadasxva garemoebiT. Tumca, rodesac 
,,organizebul danaSaulebriv manqanasTan” gvaqvs saqme, romelsac 
marTavs danaSaulis Cadenis adgilidan moSorebiT ,,savarZelSi 
mjdomi amsrulebeli”, pirdapir amsrulebelTa nebaze arapirdapiri 
amsruleblis batonobis mtkiceba TiTqmis SeuZlebelia, 
gansakuTrebiT, rodesac Zalauflebis mqone amsrulebeli 
maqsimalurad cdilobs, Tavisi ,,organizaciis” meSveobiT, ,,sufTad” 
Caidinos danaSauli. ra Tqma unda, organizaciaze kontrolis 
materialuri elementi ar unda iyos gamoyenebuli  kanonierebisa da 
samarTliani sasamarTlos principebis moTxovnaTa sawinaaRmdegod, 
rom amiT moxdes arasakmaris mtkicebulebaTa gamoyeneba  
individualuri braleulobis dasasabuTeblad. piriqiT, 
organizaciaze kontrolis cnebiT gamoZiebam unda daakavSiros auctor 

intellectualis-i amsruleblis qmedebasTan, imis gaTvaliswinebiT, rom es 
ukanaskneli arapirdapiri amsruleblis ,,xelebiT moqmedebs”.  

nullum crimen sine lege principTan dakavSirebiT, kazesem kargad 
aRniSna, rom misi mizani aris sasamarTlos dacva dasaSvebi 
interpretaciis CarCoebis gadalaxvisa da axali samarTlis 
Seqmnisgan, Tumca ar aris akrZaluli samarTlis progresuli 
ganviTarebisa da interpretaciis xelSewyoba.690 roqsinis Teoria 
zustad am mizans emsaxureba saerTaSoriso sisxlis samarTalSi, 
romelic ZiriTadad interesdeba maRali politikuri Tu samxedro 
liderebis mier farTomasStabiani da sistematuri xasiaTis 
qmedebebis Cadenis faqtebiT.   

arapirdapiri amsrulebloba, ZiriTadad misi vertikaluri 
orientaciiT, gansxvavdeba JCE-isgan.  
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6.5. arapirdapiri amsruleblobis gansxvaveba JCE-isgan 

erTi mxriv, JCE da arapirdapiri amsruleblobis 
pasuxismgebloba SeiZleba erTi da imave Sinaarsis matarebelia imis 
gaTvaliswinebiT, rom maRali Tanamdebobis pirebis 
sisxlissamarTlebriv devnazea orientirebuli, magram, meore mxriv, 
orives gansxvavebuli subieqturi elementi gaaCnia. erTi iTxovs 
saerTo miznis arsebobasa da codnas, rodesac meore ,,ukan mdgomi 
amsruleblisgan” iTxovs mxolod im danaSaulis aucilebeli 
subieqturi elementebis arsebobas, romlisTvisac igi aris 
braldebuli da ar aqvs mniSvneloba, hqonda Tu ara mas 
,,komunikacia” ,,mis win mdgom” pirovnebasTan. arapirdapiri 
amsruleblobisas sakmarisi araa JCE-is winaswarganWvretadobis 
elementis arseboba, iqidan gamomdinare, rom braldebuls unda 
gaaCndes im danaSaulis Cadenis ganzraxva, romlisTvisac aris igi 
braldebuli.691  

 
6.6. arapirdapiri (Tana)amsrulebloba 

arapirdapiri (Tana)amsruleblobis analizi, upirveles 
yovlisa, imiT unda daviwyoT, rom doqtrina pirdapir ar 
gamomdinareobs roqsinis Teoriis koncefciidan,692 romelic ICC-is 
mier iqna gamoyenebuli Prosecutor v. Lubanga-sa693

 da Prosecutor v. Katanga and 

Chui-s694 saqmeebze. igi saerTaSoriso sisxlissamarTlebrivi 
xasiaTisaa. 

arapirdapiri (Tana)amsruleblobis Sinaarsi, masSi 
Tanaamsruleblobisa da arapirdapiri amsruleblobis doqtrinebis 
gaerTianebiTa da misTvis wayenebuli aucilebeli moTxovnebidan 
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moZRvreba (2011), 6 (par. 9), 239_240; Ambos, The First Confirmation Decision, krebulSi: Kotsalis, 

Courakis, Mylonopoulos (ed.), Agryrios Karras (2010), 998_999.  
694

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 496_497; ix. 
aseve: Roxin, Organized Power Structures, 9 JICJ (2011), 193_205, naTargmnia germanulidan _ 
Roxin, Straftaten im Rahmen organisatorischer Machtapparate, GA (1963), 193_207; Weigend, Perpetration 

through an Organization, 9 JICJ (2011), 91_111; Ambos, Criminal Responsibility (Art. 25), krebulSi: 
Triffterer, Commentary on the RS (2008), 750_752. 
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gamomdinare, martivad gasagebia. axali ,,hibriduli doqtrina” 

saWiroebs Tavisebur midgomas.695 es aris ,,horizontaluri” da 
,,vertikaluri” pasuxismgeblobis saSualebebis, amsruleblobis 
orive saxis cnebaTa erToblioba, sadac aucilebelia orive 
doqtrinis elemenetebis mtkiceba.696 es ki arapirdapiri 
(Tana)amsruleblobis doqtriniT saerTaSoriso sisxlis samarTlis 
danaSaulSi monawileebze pasuxismgeblobis dakisrebis garkveul 
problematurobaze miuTiTebs,697 rac gamowveulia orive doqtrinis 
pasuxismgeblobis damafuZnebeli garemoebebis mtkicebis 
aucileblobiT.  

arapirdapiri (Tana)amsruleblobis doqtrinis pasuxismgeblobis 
damafuZnebeli garemoebebis safuZvlebi, jer kidev, ad hoc 

tribunalebis precedentul samarTalSi SeiniSneba.  

 
6.6.1. arapirdapiri (Tana)amsruleblobis ,,safuZvlebi” droebiT 

tribunalebSi 

arapirdapiri (Tana)amsruleblobis ,,safuZvlebi”, romlebic 
eyrdnoba arsebiTi kontribuciis (essential contribution) cnebas, SeiniSneba 
ICTY-is mier ganxilul Prosecutor v. Stakic-isa da Prosecutor v. Brdanin-is 
saqmeebSi, aseve ICTR-is mier ganxilul Prosecutor v. Gacumbitsi-sa da 
Prosecutor v. Seromba-s saqmeebSi, Tumca mosamarTleebi pirdapir mas ar 
moixseniebdnen.698  

6.6.1.1. arapirdapiri (Tana)amsruleblobis ,,safuZvlebi” yofili 
iugoslaviis tribunalSi  

6.6.1.1.1. Prosecutor v. Stakic-is saqme 

arapirdapiri (Tana)amsrulebloba Tavis droze ICTY-is 
sasamarTlo palatam Prosecutor v. Stakic-is saqmeze gamoiyena. milomir 
stakiCi (Milomir Stakic), rogorc prijedoris yofili meri, wamyvan 
rols TamaSobda mis teritoriaze Catarebul eTnikur wmendaSi, rac 

                                                           
695

 Sead. Ohlin, Modes of Liability, 25 LJIL (2012), 784. 
696

 Sead. Eldar, Indirect Co-Perpetration, 8 CLP (2014), 606_609. am mxriv, arapirdapiri 
(Tana)amsrulebloba gansxvavdeba qarTul sisxlis samarTalSi arsebuli 
danaSaulis TanaSualobiTi amsruleblobis Tu SualobiTi 
Tanaamsruleblobisagan. TanaSualobiT amsruleblobaSi igulisxmeba iseTi 
SemTxveva, rodesac erTi damnaSave aqezebs mcirewlovans danaSaulis Casadenad, 
meore ki urCevs, rogor imoqmedos ufro moxerxebulad an iaraRs awvdis. ix. 
gamyreliZe, sisxlis samarTali, III tomi (2013), 267. SualobiT Tanaamsruleblobisas 
Tanaamsruleblebi ganzrax iyeneben Seracxadi piris Secdomas danaSaulebrivi 
miznis gansaxorcieleblad. ix. naWyebia, danaSaulSi Tanamonawileoba, 
saxelmZRvaneloSi: naWyebia, Todua (red.), sisxlis samarTali (2016), 281.  

697
 Sead. Sliedregt, Individual Responsibility (2012), 169. 

698
 ix. Cassese, ICL (2013), 177_179; ix aseve: Olasolo, Essays on ICJ (2012), 109_112. 
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gamoixateboda bosnieli musulmanebisa da xorvatebis winaaRmdeg 
omisa da adamianurobis winaaRmdeg mimarTuli danaSaulebis CadeniT. 
misi xelmZRvanelobiT daaxloebiT 20 000-mde araserbi mosaxle iqna 
deportirebuli qalaqidan. stakiCi aqtiurad monawileobda omarskas, 
keratermisa da trnopolies sakoncentracio banakebis dafuZnebaSi. 
igi eTnikur wmendas prijedorSi JCE-is formiT axorcielebda.699  

Prosecutor v. Stakic-is saqmeze sasamarTlo palata cdilobda 
arapirdapiri (Tana)amsruleblobis doqtrinis Camoyalibebas ICTY-is 
statutis me-7(1) muxlis farglebSi, rogorc JCE-is alternatiuli 
variantisas.700 misi azriT, JCE ar warmoadgenda statutis farglebSi 
erTaderT interpretirebad pasuxismgeblobis formas. SesaZlebeli 
iyo Tanaamsruleblobis sxva pasuxismgeblobis saxeebis gamoyenebac. 
me-7(1) muxlis ,,Cadenis’’ SinaarsSi igulisxmeboda danaSaulis 
materialuri elementebis rogorc uSualo, aseve arapirdapiri 
Cadena, moqmedebiT an umoqmedobiT, individualurad an sxva pirebTan 
erTad. aucilebeli ar iyo braldebulis monawileoba yvela 
aspeqtSi. sasamarTlo palata eyrdnoboda Tanaamsruleblobis 
roqsiniseul variants, romelic xazs usvams qmedebaze 
funqcionaluri batonobis ideas _ Tu ori piri erToblivad 
marTavda qveyanas, orive iyo mmarTveli da, Cveulebriv, erTi piris 
qmedeba damokidebuli iyo meore piris Tanaamsruleblobaze. Tu erTi 
piri monawileobaze uars ganacxadebda, TiToeuls SeeZleboda 
qmedebis CaSla. sasamarTlo palatas, rodesac am doqtrinas 
afuZnebda, kargad hqonda warmodgenili, rom igi ewinaaRmdegeboda 
myarad dafuZnebul JCE -is doqtirinas.701  

sasamarTlo palatam moaxdina amsruleblobis ori formis _ 
germanul  samarTalSi kargad cnobili Tanaamsruleblobisa (co-

perpetration; Mittäterschaft) da pirdapiri amsruleblis ukan mdgomi 
amsruleblis (perpetrator behind the direct perpetrator), imave, arapirdapiri 
amsruleblobis (mittelbare Täterschaft) konsolidacia. am doqtriniT, 
braldebuls, erTi mxriv, unda emoqmeda sxva politikur liderebTan 
erTad koordinirebuli Tanaamsruleblobis farglebSi, danaSaulze 
saerTo kontrolis (joint control over the criminal conduct) meSveobiT da, 

                                                           
699

 stakiCi uSualod iyo pasuxismgebeli prijedorSi 1 500-mde piris mkvlelobaSi, 
maT Soris, 120-mde mamakacis mkvlelobaSi keratermis sakoncentracio banakSi, 1992 
wlis 5 agvistos. stakiCis saqmeze daw. ix. Prosecutor v. Stakic, TC Judgment, 31.7.2003; 

Prosecutor v. Stakic, AC Judgment, 22.3.2006; Engels, Stakic, krebulSi: Cassese (ed.), Oxford 

Companion (2009), 930_934.  
700

 ix. Prosecutor v. Stakic, TC Judgment, 31.7.2003, par. 439. 
701

 ix. iqve, par. 438_441, 490_493, 741_744, 774; ICC, Prosecutor v. Katanga and Chui, Confirmation 

of Charges, 30.9.2008, par. 506. 
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meore mxriv, igi iTxovda, braldebuls hqonoda iseTi Tanamdeboba, 
romliTac gavlenis moxdena SeeZlo pirdapir amsruleblebze.702  

ICTY-is sasamarTlo palatis mier JCE-is Canacvlebis mcdeloba 
uSedego gamodga. saapelacio palatam sabolood arCevani mainc JCE-

ze SeaCera. arapirdapiri (Tana)amsruleblobis uaryofis mTavari 
argumenti misi JCE-is iurisprudenciasTan da saerTaSoriso 
CveulebiT samarTalTan Seusabamoba iyo.703 

6.6.1.1.2. Prosecutor v. Brdanin-is saqme _ ,,arapirdapiri JCE’’ 

wina TavSi ganxiluli Prosecutor v. Brdanin-is saqme704 am nawilSi 
sainteresoa arapirdapiri JCE-is (Indirect JCE) kuTxiT.705 

Prosecutor v. Brdanin-is saqmeze saapelacio palatam yuradReba 
gaamaxvila JCE-Si arapirdapir monawileobaze, danaSaulis Cadenis 
iseT SemTxvevaze, rodesac qmedebis uSualo amsrulebeli ar iyo 
JCE-is wevri. es sxvadasxva garemoebiT unda dadgeniliyo. magaliTad, 
braldebuli an JCE-is sxva wevri ramdenad urTierTSeTanxmebiT 
moqmedebda uSualo amsrulebelTan, saerTo miznis Sesasruleblad. 
im dros, rodesac JCE-is wevri danaSaulis obieqturi elementis 
Sesasruleblad iyenebs JCE-is ukan mdgom pirs, Tundac faqti, rom 
man icoda JCE-is arsebobis Sesaxeb, e.i. rodesac igi iziarebs JCE-is 
wevrebis aucilebel subieqtur elements, SeiZleba sakmarisad 
miCneuliyo arapirdapiri (Tana)amsruleblobisaTvis (Indirect JCE) 
individualuri sisxlissamarTlebrivi pasuxismgeblobis 
dasasabuTeblad.706 Tumca imisTvis, rom JCE-is wevrma pasuxi agos 
uSualo amsruleblis mier Cadenili qmedebisTvis, ra Tqma unda, 
aucilebelia mizezobrivi kavSiris arseboba. mizezobrivi kavSiris 
niSani dakmayofilebulia, Tu damtkicdeba, rom JCE-is wevrebi 
iyeneben uSualo amsrulebels, rogorc ,,iaraRs’’ danaSaulis 
Casadenad.707 imisTvis, rom pasuxismgebloba daekisros JCE-is wevrs im 
danaSaulis CadenisaTvis, romelic ganaxorciela JCE-is arawevrma 
uSualo amsrulebelma, unda damtkicdes, rom pirveli iyenebda 
meores danaSaulis saerTo gegmis Sesabamisad.708 

                                                           
702

 Sead. Haan, JCE at the ICTY, 5 ICLR (2005), 197. 
703

 daw. ix. Prosecutor v. Stakic, AC Judgment, 22.3.2006, par. 62; ICC, Prosecutor v. Katanga and Chui, 
Confirmation of Charges, 30.9.2008, par. 508; ix. aseve: turava, moZRvreba (2011), 57, par. 98. 
704

 ix. naSromis VIII Tavi, $9.  
705

 Sead. Olasolo, Essays on ICJ (2012), 110_112. 
706

 ix. Prosecutor v. Brdanin, AC Judgment, 3.4.2007, par. 410.  
707

 ix. iqve, par. 412.  
708

 ix. iqve, par. 413; Olasolo, Essays on ICJ (2012), 110_111. Prosecutor v. Brdanin-is saqmis 
mosazrebas citirebs ICTY-is saapelacio palata Prosecutor v. Limaj, Bala and Musliu-s 
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6.6.1.1.3. Prosecutor v. Lukic and Lukic-is saqme 

Tanaamsruleblobis doqtrinasTan mimarTebiT zemoT aRniSnuli 
midgoma mxardaWerili iqna ICTY-is sasamarTlo palatis mier 
Prosecutor v. Lukic and Lukic-is saqmeze. sasamarTlo palatis azriT, 
statutis me-7(1) muxlis mixedviT, danaSaulis Cadena gulisxmobda 
braldebulis fizikur Tu sxvagvar monawileobas, pirdapir, marto an 
sxvasTan erTad konkretuli danaSaulis obieqturi elementebis 
sisruleSi mosayvanad. Sesabamisad, piri, romelic centralur rols 
TamaSobda danaSaulSi, romlis gareSec es danaSauli ar 
ganxorcieldeboda, mizanSewonilia damnaSaved gamocxadebuliyo 
pirdapiri wesiT da ara danaSaulSi Tanamonawileobis 
pasuxismgeblobaze miTiTebiT.709 

6.6.1.2. arapirdapiri (Tana)amsruleblobis ,,safuZvlebi” ruandis 
tribunalSi  

arapirdapiri (Tana)amsruleblobis safuZvlebs Seicavda ICTR-is 
iurisprudenciac, ICTY-is ganxilul saqmeebze miTiTebiT. kerZod, 
yuradsaRebia Prosecutor v. Gacumbitsi-s, Prosecutor v. Seromba-sa710 da 
Prosecutor v. Zigiranyirazo-s saqmeebi.711   

6.6.1.2.1. Prosecutor v. Gacumbitsi-s saqme 

pirveli magaliTi, sadac moxda JCE-isgan gansxvavebuli 
pasuxismgeblobis formis gamoyeneba, iyo Prosecutor v. Gacumbitsi-s 
saqme.712 aRniSnul saqmeze saapelacio palatam mkafiod aRniSna, rom 
genocidis danaSaulSi individualuri sisxlissamarTlebrivi 
pasuxismgeblobisaTvis aucilebeli ar iyo ICTR-is statutis me-6(1) 
muxlis pirdapiri (mkacri) interpretacia, romelic miuTiTebda 
danaSaulSi braldebulis ,,pirdapir an fizikur amsruleblobas”.  
mkvleloba ar unda ganmartebuliyo, rogorc qmedebis uSualo 
(fizikuri) asruleba, aramed danaSaulis obieqturi elementis 
realizeba sxva formiTac iyo SesaZlebeli. magaliTad, rodesac 
braldebuli aris ,,fizikuri damswre” masStaburi sisastikis, sadac 
igi TamaSobs mniSvnelovan rols danaSaulis CadenaSi, 
gansakuTrebiT ki ,,kontrolSi” (sazedamxedvelo funqciis 
ganxorcielebaSi).713  

                                                                                                                                                                                 
saqmezec, sadac braldebulTa individualuri pasuxismgeblobis dafuZnebas 
cdilobda JCE-is axali koncefciis safuZvelze. ix. iqve. 
709

 ix. ICTY, Prosecutor v. Lukic and Lukic, TC Judgment, 20.7.2009, par. 896_899, 908; Cassese, ICL 

(2013), 178.  
710

 Sead. Cassese, ICL (2013), 179. 
711

 Sead. Olasolo, Essays on ICJ (2012), 112.  
712

 Sead. Cassese, ICL (2013), 177.  
713

 ix. ICTR, Prosecutor v. Gacumbitsi, AC Judgment, 7.7.2006, par. 60_61. 
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palatis azriT, swored braldebuli personalurad 
acalkevebda hutusa da tutsis ltolvilebs erTmaneTisgan da es 
qmedeba, romelic pirdapir ar iyo aRwerili ICTR-is me-6(1) muxlSi, 
iyo danaSaulis ,,integraluri” (ganuyofeli) nawili, rogorc 
mkvlelobisa. saapelacio palatis azriT, sasamarTlo palatis mier 
gamoyenebuli pasuxismgeblobis saxeebi, rogoric iyo brZanebis 
gacema da waqezeba, braldebulis mier Cadenili danaSaulis srul 
suraTs ar iZleoda. silvester gaqumbiTsi (Sylvestre Gacumbitsi) 
zedamxedvelobda danaSaulis Cadenas da monawileobda tutsis 
ltolvilebis gancalkevebaSi imisTvis, rom isini SeiZleba 
daexocaT. igi ufro iyo danaSaulis amsrulebeli.714 amiT 
sasamarTlom iribad daafuZna pasuxismgeblobis axali forma ICTR-is 
iurisprudenciaSi, miuxedavad imisa, es cneba Seesabameboda Tu ara 
ukve kargad ganviTarebuli JCE-is doqtrinas.715    

6.6.1.2.2. Prosecutor v. Seromba-s saqme 

Prosecutor v. Seromba-s saqmeze ICTR-is saapelacio palata iyenebs 

Prosecutor v. Gacumbitsi-s saqmeze gamoyenebul JCE-isgan gansxvavebul 
pasuxismgeblobis formas.716 

aTanaze seromba (Athanase Seromba) sasamarTlo palatam 
damnaSaved cno genocidisa da adamianurobis winaaRmdeg mimarTuli 
danaSaulebis daxmarebaSi. seromba iyo nianjis (Nyange) eklesiis 
mRvdeli, romelTanac Tavs afarebdnen ltolvili tutsebi 
Tavdasxmebisgan Tavis daRwevis mizniT. seromba daTanxmda 
adgilobrivi organoebis gadawyvetilebas eklesiis dangrevis 
Sesaxeb. misi rCeviTa da waxalisebiT, buldozeris mZRolma 
gaanadgura eklesia, rasac Sedegad mohyva 1 500-mde tutsis 
sikvdili.717 

saapelacio palataze aRiniSna, rom piri moqmedebda Tu ara 
,,Tavisi xeliT”, ar SeiZleba yofiliyo erTaderTi sakiTxi 
individualuri sisxlissamarTlebrivi pasuxismgeblobis 
dakisrebisaTvis. saapelacio palata ar daeTanxma sasamarTlo 
palatis mosazrebas, rom genocidis danaSaulis Cadena aucileblad 
unda gulisxmobdes pirdapir da fizikur amsruleblobas. serombas 

                                                           
714

 ix. iqve; ix. aseve: ICTR, Prosecutor v. Karera, TC Judgment, 7.12.2007, par. 541_544, sadac 
sasamarTlo palata iziarebs aRniSnul mosazrebas da saubrobs braldebulis 
arsebiTi kontribuciis mniSvnelobaze.     
715

 Sead. Cassese, ICL (2013), 177.  
716

 Sead. iqve.  
717

 ix. ICTR, Posecutor v. Seromba, AC Judgment, 12.3.2008, par. 2_4. 
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qmedeba iyo ufro meti, vidre genocidis ,,integraluri” (ganuyofeli) 
nawili, rogorc mkvlelobisa.718  

6.6.1.2.3. Prosecutor v. Zigiranyirazo-s saqme 

ICTR-is sasamarTlo palatam Prosecutor v. Zigiranyirazo-s saqmeze 
braldebuli damnaSaved cno genocidisa da adamianurobis winaaRmdeg 
mimarTuli danaSulebis CadenisTvis JCE-is saerTo miznis elementze 
miTiTebiT.719 saerTo mizani tutsis mSvidobiani mosaxleobis devnasa 
da mkvlelobaSi mdgomareobda.720  

sasamarTlo palata aRniSnul saqmeze ukve ICC-is 
terminologiiT saubrobs. misi azriT, braldebulis mxridan imdenad 
ar iyo aucilebeli an arsebiTi JCE-Si kontribucia, ramdenadac 
arsebiTi kontribucia im danaSaulSi, romlisTvisac 
sisxlissamarTlebrivad individualurad idevneboda. Sesabamisad 
pirdapiri amsrulebeli aucilebeli araa yofiliyo JCE-is wevri. 
mniSvnelovani iyo imis dadgena, Tu ramdenad Seesabameboda Cadenili 
danaSauli JCE-is saerTo mizans da ramdenad gamoiyenebda JCE-is 
erT-erTi wevri pirdapir amsrulebels saerTo miznis 
Sesasruleblad.721 

 
6.6.2. arapirdapiri (Tana)amsruleblobis doqtrinis mniSvneloba  

arapirdapiri (Tana)amsruleblobisTvis, rogorc zemoT 
aRvniSneT, romis statutis 25(3)(a)-e muxlis farglebSi 
sisxlissamarTlebriv pasuxismgeblobaSia micemuli sudanis moqmedi 
prezidenti _ al baSiri. igi, rogorc sudanis prezidenti da 
samxedro Zalebis mTavarsardali, sxva maRali rangis sudanel 
politikosebsa da samxedro liderebTan erTad, saxelmwifos 
aparatSi Semavali samxedro da sxva Zalebis meSveobiT arsebiTad 
monawileobda saerTo gegmis ganxorcielebaSi. saerTo gegma 
darfurSi mcxovreb sxvadasxva eTnikur jgufze ukanono TavdasxmaSi 
gamoixateboda.722 

romis statuti orientirebulia ad hoc tribunalebSi arsebuli 
individualuri pasuxismgeblobis saxeebze ufro zusti da 
sistematizebuli doqtrinebis SemuSavebaze. kerZod, arapirdapiri 
amsruleblobisa da Tanaamsruleblobis doqtrina, romelsac igi 
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 ix. iqve, par. 160_161, 163. 
719

 braldebuli iyo ruandis yofili prezidentis, iuvenal habiarimanas (Juvenal 

Habyarimana) axlo garemocvis wevri. ix. Olasolo, Essays on ICJ (2012), 112. 
720

 ix. ICTR, Prosecutor v. Zigiranyirazo, TC Judgment, 18.12.2008, par. 4, 452, 454. 
721

 ix. iqve, par. 383_384.  
722

 ix. ICC, Prosecutor v. Al Bashir, Warrant of Arrest, 4.3.2009, par. 216, 221_223; Prosecutor v. Al 

Bashir-is saqmeze ix. aseve: Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 853_869. 
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iyenebs al baSiris sisxlissamarTlebrivi devnisTvis, qmedebaze 
organizaciuli batonobis cnebiT, konceptualurad ufro kargad 
struqturirebulia, vidre miloSeviCze dawyebuli 
sisxlissamarTlebrivi devna JCE-is gamoyenebiT, romelic saerTo 
mizanze iyo orientirebuli. faqtia, danaSaulze kontrolis 
koncefcia kargad, konkretizebulad aRwers danaSaulSi monawileTa 
individualur kontribucias, rac, saboloo jamSi, individualuri 
kontribuciis gaTvaliswinebiT, sasjelis Sefardebis process ufro 
daxvewilad warmoadgens.723 

Prosecutor v. Al Bashir-is saqme precedentulia ICC-isTvis 
individualuri pasuxismgeblos dafuZnebis nawilSi,724  yuradsaRebia 
saerTaSoriso sisxlis samarTlis farglebSi ramdenime 
mimarTulebiT, ICC-ze dakisrebuli amocanebidan gamomdinare.725  

upirveles yovlisa, aRsaniSnavia is faqtori, rom ICC pirvelad 
axorcielebs sisxlissamarTlebriv devnas qveynis moqmedi 
prezidentis mimarT. aseT SemTxvevas ICC-is iurisprudenciaSi 
analogi ar gaaCnia. Semdegi sayuradRebo garemoeba, es aris 
prokuroris mxridan saqmis msvlelobis sxva mimarTulebiT wayvana, 
al baSiris braldebebze genocidis danaSaulis damatebiT, vidre es 
gaeros uSiSroebis sabWos darfuris saqmesTan dakavSirebiT 
Seqmnili komisiis daskvnaSi iyo mocemuli.726 aRniSnulze 
dayrdnobiT, sudanis xelisufleba ar moqmedebda ,,genocidis 
danaSaulis politikiT” da sCadioda omisa da adamianurobis 
winaaRmdeg mimarTul danaSaulebs. Tumca komisia aseve dasZenda, rom 
es garemoeba ar unda ganxiluliyo, rogorc darfurSi 
ganxorcielebuli danaSaulebis ,,Semamsubuqebeli garemoeba”, imis 
xazgasmiT, rom omisa da adamianurobis winaaRmdeg mimarTuli 
danaSaulebi aranakleb seriozuli xasiaTis matarebeli iyo, vidre 
Tavad genocidi.727  

darfuris saqmis erT-erTi mTavari gamosakveTi garemoebaa, aseve 
is, rom  gamoZieba xorcieldeba romis statutis arawevri 

                                                           
723

 Sead. Manacorda, Meloni, Indirect Perpetration versus JCE, 9 JICJ (2011), 177. 
724

 arapirdapiri (Tana)amsruleblobis doqtrinasTan dakavSirebiT sudanis 
situaciaze, aseve mniSvnelovania Prosecutor v. Abu Garda-s saqme, romelic, amJamad, 
gaerTianebuli winaaRmdegobis frontis (URF) Tavmjdomare da samxedro 
operaciebis generaluri koordinatoria. ix. Prosecutor v. Abu Garda, <https://www.icc-

cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200205/related%20cases/icc020

50209/Pages/icc02050209.aspx>, [9.1.2016].        
725

 ICC-is ,,mudmivmoqmedi sasamarTlos” statusi misi precedentebis mniSvnelobas 
amaRlebs. daw. ix. turava, safuZvlebi (2015), 55_80.  
726

 Sead. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 854 da momdevno gverdebi. 
727

 ix. Report of the International Commission of Inquiry on Darfur to the UNSG, Pursuant to UNSC 

Resolution 1564 (18.9.2004), 4, <http://www.un.org/news/dh/sudan/com_ inq_darfur.pdf>, [12.12. 2014]. 
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saxelmwifos mimarT, ICC-is wesdebis me-13(b) muxlis mixedviT _ 
gaeros uSiSroebis sabWos728 mimarTvis safuZvelze.729  

maRali Tanamdebobrivi rangis pirebis sisxlissamarTlebrivi 
devnis mxriv, arapirdapiri (Tana)amsruleblobis doqtrina 
gansxvavdeba JCE-isgan.  

 

6.7. arapirdapiri (Tana)amsruleblobis gansxvaveba JCE-isgan 

arapirdapiri (Tana)amsruleblobis doqtrina hgavs JCE-s 
doqtrinas,730 gansakuTrebiT, zemoT ganxiluli ad hoc tribunalebis 
precedentuli samarTlis mixedviT. arapirdapiri 
(Tana)amsruleblobis, imave erTiani arapirdapiri amsruleblobis 
(joint indirect perpetration)731 mizania danaSaulis Cadenis adgilsa da 
danaSaulis materialur elemenetebs moSorebuli maRali rangis 
Tanamdebobis pirebis sisxlissamarTlebrivi devna,732 iseve, rogorc 
Tavis droze, ICTY am mizniT iyenebda JCE-s. igi Seqmnilia meTaurebis 
sisxlissamarTlebrivi devnisTvis.733  

arapirdapiri (Tana)amsruleblobis doqtrinis mixedviT, 
ramdenime maRali Tanamdebobrivi rangis Tanaamsrulebeli sCadis 
danaSauls ,,Suamavlebis” meSveobiT, romlebic ar arian saerTo 
gaerTianebis wevrebi.734 Tumca, miuxedavad amisa, JCE da arapirdapiri 
(Tana)amsrulebloba individualuri pasuxismgeblobis gansxvavebuli 
doqtrinebia. pirveli, umeteswilad, orientirebulia 
,,horizontalur” pasuxismgeblobaze, xolo meore ,,vertikalur” 
pasuxismgeblobaze. miuxedavad imisa, rom JCE faravs arapirdapir 
amsruleblobasac, mainc ise, specifikurad, ver asaxavs maRali 
Tanamdebobis pirTa pasuxismgeblobas, rogorc amas arapirdapiri 
(Tana)amsruleblobis farglebSi, arapirdapiri amsrulebloba 
akeTebs.735 

                                                           
728

 ICC-isa da gaeros uSiSroebis sabWos urTierTobaze ix. xuciSvili, gaero da 
saerTaSoriso sasamarTlo (2011), 191_197, 198_201, romlis mixedviT, saerTo jamSi, 
ICC ver gauwevs efeqtur metoqeobas gaeros uSiSroebis sabWos, am ukanasknelis 
,,politikuri organos” statusidan gamomdinare. ix. iqve, 197_208. 
729

 Sead. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 854; Prosecutor v. Al Bashir-is saqmis 
mniSvnelobaze ix. aseve: Giamanco, The Perpetrator Behind the Perpetrator, 25 TICLJ (2011), 217 da 
momdevno gverdebi. 
730

 daw. ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 515_516.  
731

 ix. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 544.  
732

 Sead. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 734. 
733

 Sead. Cassese, ICL (2013), 178.  
734

 Sead. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 541. 
735

 Sead. iqve, 542.  
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erTi SexedviT, romis statutis 25(3)(a)-e muxlSi (meore 
alternativiT: ,,sxva pirTan erTad’’) JCE-is doqtrinis gamoyeneba 
farTo/iribi interpretaciiT SesaZlebelia, Tumca, yvelaze didi 
problema misi mesame kategoriis gamoyenebaa, romelsac zRudavs 
romis statutis 30-e muxlis Sinaarsi. es ukanaskneli materialuri 
elementebis ganxorcielebas iTxovs ganzraxviTa da SegnebulobiT. 
aRniSnuli ganzraxva ar iTvaliswinebs ,,winaswarganWvretadi riskis’’ 
elements, romelic aucilebelia gavrcobili JCE-isTvis. Tumca 
romis statutis Semqmnelebis mier 30-e muxlSi miTiTebuli: Tu 
sxvagvarad ar aris gaTvaliswinebuli elementi, aucileblobis 
SemTxvevaSi, iZleva ganzraxvaze da Segnebulobaze ufro dabali 
mentaluri elementis gamoyenebis SesaZleblobasac.736  

arapirdapir (Tana)asmruleblobasa da JCE-is Soris paralelis 
gavlebisas aseve mniSvnelovania ganzraxvis mentaluri elementi. 
kerZod, miuxedavad zemoaRniSnuli amsruleblobisTvis 
precedentuli samarTliT dadgenili mentaluri elementisa, 
arapirdapiri (Tana)amsruleblobis doqtrina iZleva eventualuri 
ganzraxvis daSvebis SesaZleblobas.737 aRniSnuli doqtrina 
braldebuls aZlevs saSualebas, virtualuri Zalauflebis aparatis 
(virtual apparatus of power) gamoyenebiT danaSauli Caidinos erT-erTi 
Tanaamsruleblis meSveobiT.738 braldebuli isjeba im qmedebis gamo, 
romelsac igi personalurad ar marTavda. eventualuri ganzraxvis 
SemTxvevaSi danaSaulebi ar aris gamiznuli damnaSavis mier, aramed 
ganWvretadia, rogorc potenciuri riski (potential risk).

739
  es forma 

hgavs gavrcobil JCE-is.740  

Sesabamisad, arapirdapiri (Tana)amsruleblobis doqtrina, erTi 
SexedviT, JCE-isgan gansxvavebul pasuxismgeblobis formas 
warmoadgens. ICC-is uaxlesi praqtika sxva mimarTulebiT wavida da 
eventualuri ganzraxvis mentaluri elementis ,,uaryofiT” mtkicebis 
standarti aswia, Tumca, ar aris gamoricxuli, momavali saqmeebis 
farglebSi741 daixvewos arapirdapiri (Tana)amsruleblobis 
pasuxismgeblobis damafuZnebeli mentaluri elementis Sinaarsi, 
eventualuri ganzraxvis pirdapiri aRiarebiT Tu ara, pirdapiri 
ganzraxvis farglebSi meore xarisxis pirdapiri ganzraxvis cnebis 
farTo interpretaciiT. rogorc vxedavT, yvelaferi ICC-is sisxlis 
samarTlis politikazea damokidebuli.  

                                                           
736

 Sead. Cassese, ICL (2013), 175.  
737

 Sead. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 738. 
738

 Sead. iqve, 739. 
739

 Sead. iqve, 740. 
740

 Sead. iqve, 739. 
741

 dReis mdgomareobiT, ICC-is precedentuli samarTali farTod iyenebs 
arapirdapiri (Tana)amsruleblobis doqtrinas keniis, sudanisa da sxva qveynebis 
situaciebze.       
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SesaZloa, ICC-m pirdapir ar Tqvas, rom ubrundeba JCE-is 
doqtrinas, magram arapirdapir gadmoitanos misi pasuxismgeblobis 
damafuZnebeli elementebi. aSkaraa, rom ICC-is iurisprudencia 
naklebad orientirebulia farTo kritikis gamomwvevi cnebis 
realizaciaze. 

 
6.8. ramdenad aucilebeli iyo amsruleblobis axali saxis SemoReba 

ICC-is mxridan Tanaamsruleblobisa da arapirdapiri 
amsruleblobis gaerTianeba da erTi saerTo saxiT Camoyalibeba, 
mimarTulia inovaciuri doqtrinis Seqmnis, saerTaSoriso sisxlis 
samarTlis Teoriebisa da precedentebis ganviTarebisaken.742 Tumca, 
yvelaze mTavari sakiTxi arapirdapiri (Tana)amsruleblobis 
cnebasTan mimarTebiT misi Seqmnis aucileblobaa. ramdenad 
aucilebeli iyo am doqtrinis Seqmna da ,,amsruleblobis axali 
saxis SemoReba”. 

gasaziarebelia vaigendis pozicia, romelic Tvlis, rom ori 
piris dasja, romelic xelmZRvanelobs sxvadasxva jgufs, 
Tavisuflad SesaZlebelia mxolod Tanaamsruleblobis doqtriniT, 
Tu damtkicdeba, rom isini moqmedebdnen erTiani ganzraxviT. amis 
sailustraciod, Prosecutor v. Katanga and Chui-s saqmes vaigendi adarebs 
saxlis dawvis situacias: Tu a. da b. gadawyveten saxlis dawvas da 
orive miiyvans saxlTan maT braluunaro Svilebs, manamde naswavli 
meTodiT gaaCaRebineben cecxls, maSin orive iqneba 
Tanaaamsrulebeli, vinaidan iyeneben ,,udanaSaulo agentebs” 
danaSaulis Casadenad.743 

arapirdapiri (Tana)amsrulebloba Tavisi SinaarsiT, erTi 
SexedviT, ar aris novacia germanuli dogmatikisTvis, aramed 
Tanaamsruleblobis qvekategoriaa.744 rogorc wesi, erTi mxriv, 
Tanaamsruleblebi inawileben funqciebs danaSaulis Casadenad, 
Tumca, meore mxriv, SesaZlebelia, rom isini emorCilebodnen sxva 
pirs, romelic axorcielebs kontrols maTze. SeiZleba iyos erTi 
piri, romelsac Tanaamsruleblebi emorCilebian. magaliTad, meTaurs 
SeuZlia danaSaulis saerTo gegmis ganxorcielebaSi kontribucia 
SesTavazos Tavis xelqveiTebs.745  

                                                           
742

 ICC-is gamowvevebze daw. ix. Bensouda, Challenges at the ICC, krebulSi: Bellelli (ed.), ICJ 

(2011), 131_142; ix. aseve: Eldar, Indirect Co-Perpetration,  8 CLP (2014), 605_609. 
743

 ix. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 554.  
744

 Sead. Weigend, Problems of Attribution, 12 JICJ (2014), 260. ICC-is individualuri 
pasuxismgeblobis doqtrina moxseniebulia, rogorc ,,Zveli boTli axali 
RvinisTvis” (Old Bottles for New Wine). ix. iqve, 255. 
745

 ix. iqve.  
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Sesabamisad, am sakiTxze Teoriuli dabrkoleba ar arsebobs. 
ICC cdilobs germanuli dogmatikis internacionalizacias, 
pasuxismgeblobis damafuZnebeli axali garemoebebis damatebiT, 
razec Tanaamsruleblobisa da arapirdapiri amsruleblobis nawilSi 
gvqonda saubari.746 sworad aRniSnavs sliedregTi, rom 
amsruleblobis ori formis kombinireba unda moxdes ,,frTxilad”, 
rom individualuri braleulobis princips ar Seeqmnas safrTxe.747     

jer kidev rTuli saTqmelia, Tu ra adgils daikavebs 
sabolood arapirdapiri (Tana)amsrulebloba ICC-is 
iurisprudenciaSi, kerZod, maRali Tanamdebobrivi rangis pirebis 
saqmeebze, Tumca prokuraturis mxridan misi gamoyenebis forma 
SegviZlia SevadaroT Tavis droze ICTY-is mier JCE-is doqtrinis 
gamoyenebis process, romelic aqtiur rols TamaSobda jer ICTY-is 
gadawyvetilebebsa da Semdeg sxva tribunalebis iurisprudenciaSi.748 
faqtia, rom ICC-m, Tanaamsruleblobisa da arapirdapiri 
amsruleblobis saxiT, romis statutis 25(3)(a)-e muxlis safuZvelze, 
erTi mxriv, individualuri pasuxismgeblobis dakisrebis 
TvalsazrisiT moqnili da, meore mxriv, doqtrinulad kompleqsuri 
amsruleblobis saxe Camoayaliba.749 

 

6.9. amsruleblobis mentaluri elementis Sesaxeb 

ICC-is bolo precedentebis mixedviT, amsruleblobis mentalur 
elementad pirdapiri ganzraxva ganisazRvra. niSnavs Tu ara es, rom 
individualuri sisxlissamarTlebrivi pasuxismgeblobis dakisreba 
moxdeba mxolod seriozul danaSaulebze, romlebic Cadenilia 
mxolod pirdapiri ganzraxviT?750 

aseTi mkacri _ pirdapiri ganzraxvis standartis damkvidreba 
saerTaSoriso sisxlis samarTalSi individualuri pasuxismgeblobis 
dasabuTebis kompleqsurobidan gamomdinare, razec zemoT gvqonda 
saubari, gamarTlebuli araa. rTulad warmosadgenia amsruleblobis 
doqtrinis pasuxismgeblobis damafuZnebeli materialuri elementebis 
mtkiceba mxolod pirdapiri ganzraxvis mentaluri elementiT, im 
dros, rodesac saerTaSoriso sisxlis samarTlis mizani, piriqiT, 
braldebis mtkicebis tvirTis ,,Semsubuqebaa”. saerTaSoriso 
materialuri sisxlis samarTlis mizania daexmaros procesualur 

                                                           
746

 gansakuTrebiT, saerTaSoriso danaSaulebSi maRali Tanamdebobrivi rangis 
pirebis gasamarTlebis Sesaxeb.  
747

 ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 509_510.  
748

 Sead. Ohlin, Modes of Liability, 25 LJIL (2012), 784. 
749

 Sead. Jain, Perpetrators and Accessories (2014), 85. 
750

 Sead. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC (2015), 663_664.  
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nawils, braldebis mxares, rom Seumsubuqdes saerTaSoriso 
danaSaulis mtkicebis tvirTi, ra Tqma unda, kanonierebisa da 
individualuri braleuli pasuxismgeblobis principebis maqsimaluri 
dacviTa da zemoganxiluli amsruleblobis doqtrinebis 
,,frTxili”751 gamoyenebiT. gaurkvevelia, ras gaakeTebs ICC 

samomavlod eventualuri ganzraxvis gareSe, rogor SeZlebs 
indivdualuri pasuxismgeblobis dasabuTebas mxolod pirveli da 
meore xarisxis pirdapiri ganzraxvis gamoyenebiT.752 Tumca, 
sasamarTlos miTiTebuli gadawyvetileba danaSaulis mentalur 
elementebTan dakavSirebiT araa saboloo. Tu aseTi mkacri 
mentaluri elementis standarti problemas Seuqmnis 
marTlmsajulebas, advili SesaZlebelia moxdes sasamarTlo 
praqtikis Secvla.   

 

7. Sejameba 

saerTo jamSi, ICC-is amsruleblobis axali dogmatika, ad hoc 

tribunalebis individualuri pasuxismgeblobis doqtrinasTan 
SedarebiT, ufro pragmatulia. saerTaSoriso sisxlis samarTals 
romis statutis farglebSi aqvs amsruleblobis cnebis marTvis ori 
damoukidebeli reJimi753 Tanaamsruleblobisa da arapirdapiri 
amsruleblobis doqtrinebis saxiT da aseve, arapirdapiri 
(Tana)amsruleblobis ,,hibriduli” doqtrina, romelic 
damokidebulia amsruleblobis aRniSnuli ori doqtrinis cnebebze.   

amsruleblobis samive doqtrina sistemurad gansxvavdeba ad hoc 

tribunalebis individualuri pasuxismgeblobis doqtrinisgan. 
amsruleblobis doqtrinis farglebSi, germanuli sisxlis 
samarTlis qmedebaze batonobis Teoriaze dayrdnobiT, mkvidrdeba 
danaSaulze kontrolis koncefcia arsebiTi kontribuciis 
standartiT, kerZod, TanaamsruleblobisTvis _ qmedebaze 
funqcionaluri batonobisa da arapirdapiri amsruleblobisaTvis _ 
organizaciaze kontrolis saxiT. rac Seexeba, arapirdapir 
(Tana)amsruleblobas, igi, Sesabamisad, danaSaulze kontrolis 
sistemur cnebas eyrdnoba. ZiriTadad, swored am standartebiT 
gansxvavdeba amsruleblobis instituti Tanamonawileobisagan, rasac 
momdevno TavSi ganvixilavT. 

                                                           
751

 Sead. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 509_510.  
752

 Sead. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC (2015), 668.  
753

 Sead. Jain, Perpetrators and Accessories (2014), 98. 
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X. Tanamonawileoba _ rodesac ar aris gamokveTili 
amsrulebloba  

Tanamonawileoba, romis statutis 25(3)-e muxlis mixedviT, 
individualuri pasuxismgeblobis damatebiT formas warmoadgens 
amsruleblobis _ pasuxismgeblobis ZiriTadi formis Semdeg. 
Tanamonawiles, romelic danaSaulSi ,,meore xarisxis” monawilea, ar 
gaaCnia danaSaulze kontrolis (control over the crime) SesaZlebloba, 
axorcielebs danaSaulSi ara arsebiT kontribucias (essential 

contribution), aramed substanciur kontribucias (substantial contribution). 
swored es aris mTavari gansxvaveba amsruleblobasa da 
Tanamonawileobas Soris, rasac Prosecutor v. Lubanga-s saqmeze gaesva 
xazi.754  

amsruleblobisTvis pasuxismgeblobis damafuZnebeli 
garemoebebis ganxilvis Semdeg, naSromis miznidan gamomdinare755, 
mniSvnelovania davadginoT, rodis ar aris gamokveTili 
amsrulebloba, precedentuli samarTlis mier amsruleblobisTvis _ 
arsebiTi kontribuciis (essential contribution) da TanamonawileobisTvis _ 
substanciuri kontribuciis (substantial contribution) moTxovnis garda, ra 
garemoebebs unda akmayofilebdes braldebuli 
TanamonawileobisaTvis.  

TanamonawileobisTvis pasuxismgeblobis damafuZnebeli 
garemoebebi, ZiriTadad, ganixileba ad hoc da hibriduli tribunalebis 
precedentul samarTalze dayrdnobiT, iqidan gamomdinare, rom ICC-
is Tanamonawileobis dogmatika jer kidev bolomde ar aris 
Camoyalibebuli.   

ICC-mde ad hoc da hibriduli tribunalebi amsrulebloba-
Tanamonawileobis gansxvavebis subieqtur Teorias iyenebdnen, romlis 
mixedviTac, ufro dabali donis mentaluri elementiT moqmedi piri 
iyo Tanamonawile, iqidan gamomdinare, rom iq danaSaulSi 
monawileobis sxva sistema arsebobda.756 

individualuri pasuxismgebloba danaSaulSi 
TanamonawileobisaTvis ad hoc tribunalebis statutebSi 
individualuri pasuxismgeblobis muxlis erT nawilSi iyo 
ganxiluli757 amsruleblobasTan erTad, erTiani amsruleblobis 

                                                           
754

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, par. 996_997. 
755

 Tanamonawileobis pasuxismgeblobis damafuZnebeli elementebis detaluri 
kvleva naSromis miznebSi ar Sedis. 
756

 ix. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC (2015), 589. 
757

 ix. ICTY-is statutis me-7(1) da ICTR-is statutis me-6(1) muxlebi: 
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cnebis gamo. aRniSnulisgan gansxvavebiT, romis statuti 
Tanamonawileobis formebis kategorizacias axdens758.  

ICC-is, ad hoc da hibriduli tribunalebis statutebis mixedviT, 
Tanamonawileobis ramdenime pasuxismgeblobis forma gamoikveTa. 
kerZod, individualuri pasuxismgebloba danaSaulis _ 
dagegmvisaTvis (planing); xelmZRvaneloba-brZanebis gacemisaTvis 
(ordering); waqezebisa (instigation) da daxmarebisTvis (aiding and abetting). 

 

1. dagegmva  

danaSaulis dagegmva, sisxlis samarTlis saerTaSoriso 
tribunalebisgan gansxvavebiT759, pirdapir ar aris mocemuli romis 
statutis 25(3)-e muxlSi, Tumca gamomdinareobs misi Sinaarsidan. 

ad hoc, siera-leonesa da kambojis tribunalebis precedentuli 
samarTlis mixedviT, individi danaSaulis dagegmvisTvis pasuxs 
agebda rogorc Tanamonawile. precedentuli samarTlis mixedviT, 
danaSauli SeiZleba daigegmos ramdenime piris mier, moqmedebiT an 
umoqmedobiT. aucilebeli araa danaSaulebrivi gegmis avtori iyos 
braldebuli an es iyos danaSaulis Cadenis ZiriTadi gegma, magram 
mniSvnelovania, dagegmvas substanciuri efeqti (substantial effect) 
hqondes danaSaulis Cadenaze. es ki SesaZlebelia rogorc 
danaSaulis momzadebis, ise misi aRsrulebis procesSi. braldebulma 

                                                                                                                                                                                 
,,vinc dagegma, waaqeza, ubrZana, Caidina an sxva saxiT exmareboda winamdebare 
statutis ..... muxlebiT gaTvaliswinebuli danaSaulis dagegmvaSi, momzadebasa 
da asrulebaSi, pasuxs agebs individualurad am danaSaulisaTvis.” 

758
 ix. romis statutis 25(3)(b_d)-e muxli: 
,,sasamarTlos iurisdiqciaSi Semavali danaSaulis Camden pirs, winamdebare 
wesdebis Sesabamisad, ekisreba sisxlis samarTlis pasuxismgebloba da 
isjeba, Tu es piri: ... 
(b) uxelmZRvanelebs, waaqezebs an xels Seuwyobs aRniSnuli danaSaulis 

Cadenas, Tu es danaSauli Cadenilia an iyo misi Cadenis mcdeloba; 
(c) aRniSnuli danaSaulis Cadenis gaadvilebis mizniT daxmarebas uwevs, 

aqezebs an sxvagvarad xels uwyobs mis Cadenas an Cadenis mcdelobas, maT 
Soris uzrunvelyofs misi CadenisTvis saWiro saSualebebs; 

(d) nebismieri sxva saxiT xels uwyobs saerTo mizniT moqmed pirTa jgufis 
mier danaSaulis Cadenas an Cadenis mcdelobas. aseTi xelSewyoba unda 
xdebodes ganzrax anda: 
(i) miznad isaxavdes jgufis danaSaulebrivi miznis ganxorcielebas an 

danaSaulebrivi saqmianobis gagrZelebas, Tu aseTi mizani an saqmianoba 
moicavs sasamarTlos iurisdiqciaSi Semavali danaSaulis Cadenas; an  

(ii) xorcieldebodes imis winaswari SegnebiT, rom jgufi miznad isaxavs 
danaSaulis Cadenas.” 

759
 ix. ICTY-is statutis me-7 muxli; ICTR-is statutis me-6 muxli; siera-leones 

specialuri sasamarTlos statutis me-6 muxli; kambojis sasamarTlos sagangebo 
palatebis statutis 29-e muxli. 
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SesaZloa, dagegmos danaSauli mTavari danaSaulis 
Sesasrulebladac. braldebulis kontribucia unda iyos mizezobriv 
kavSirSi Cadenil danaSaulTan. gegmis arseboba SesaZlebelia 
demonstrirebuli iqnes zogadi an konkretuli mtkicebulebebiT. 
mentaluri elementi gamoixateba pirdapir ganzraxvaSi, danaSaulis 
dagegmvasa da imis gacnobierebaSi, rom braldebulis gegmis 
Sesrulebas Sedegad mohyveba danaSaulis asruleba. aucilebeli 
araa, rom TiToeul pirs, romelic monawileobda danaSaulis 
asrulebaSi, amoZravebdes Sesabamisi danaSaulisaTvis saWiro 
mentaluri elementi.760   

romis statutis 25(3)-e muxlSi danaSaulis dagegmvisTvis 
pasuxismgeblobis ramdenime varianti arsebobs. erTi poziciis 
mixedviT, igi ,,iribad” gamomdinareobs 25(3)(b)-e muxlis Sinaarsidan,761 
xolo meore poziciis mixedviT, 25(3)-e muxlis (c) da (d) abzacebis 
Sinaarsidan.762 maTi SexedulebiT, rac moeTxoveba amsrulebels, 
kerZod, danaSaulis materialuri elementebis realizaciaSi 
monawileobis miReba, damgegmavisTvis es araa aucilebeli. misTvis 
mTavaria monawileoba miiRos kriminaluri gegmis formulirebaSi da 
ar iyos gadawyvetilebis mimRebi piri.763  

Tumca dagegmvis SinaarsTan yvelaze axlos dgas mesame 
pozicia, romlis mixedviTac, danaSaulis dagegmva amsruleblobis 
formatiT unda isjebodes, kerZod, TanaamsruleblobisaTvis. es 
Tanaamsruleblobis ganxilul cnebaSic jdeba, romelic danaSaulis 
Cadenamde gulisxmobs arsebiT kontribucias.764 igi damamZimebel 
garemoebad SeiZleba iqnes miCneuli.765 ICC-is am Temaze jer ar 
umsjelia. 

 

2. xelmZRvaneloba-brZanebis gacema   

xelmZRvaneloba-brZanebis gacemis pasuxismgeblobis saxe 
dResdReobiT gamoiyeneba ICC-Si ugandis situaciaze _ Prosecutor v. Kony 

and others-s saqmeSi, kongos demokratiuli respublikis situaciaze _ 
Prosecutor v. Mudacumura-s saqmeSi, centraluri afrikis respublikis 
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 ix. O’Keefe, ICL (2015), 183_184; Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC 

(2015), 575_577; Badar, Participation, krebulSi: Schabas, Bernaz (ed.), ICL (2011), 248. 
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 ,,uxelmZRvanelebs, waaqezebs an xels Seuwyobs aRniSnuli danaSaulis Cadenas.” 
ix. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC (2015), 575. 
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 ix. O’Keefe, ICL (2015), 183.  
763

 ix. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC (2015), 577_578. 
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 Sead. Cassese, Acquaviva, Fan, Whiting, ICL (2011), 363.  
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 Sead. iqve, 367.  
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meore situaciaze _ Prosecutor v. Bemba and others-s saqmeSi da sxva 
saqmeebSi.766  

xelmZRvaneloba-brZanebis gacema ganmartebulia ad hoc, siera-
leonesa da kambojis tribunalebis precedentuli samarTliT. igi 
isjeba, rogorc damTavrebuli, ise daumTavrebeli (mcdeloba) 
danaSaulis SemTxvevaSi. pasuxismgeblobis am formis dros 
xelisuflebaSi myofi piri (authority), Tavisi Zalauflebis gamoyenebiT 
(brZanebis an instruqciebis gacemiT) arwmunebs, aiZulebs an iyoliebs 
sxvas danaSaulis Casadenad. aseTi xelmZRvaneli SeiZleba iyos 
rogorc de jure, ise de facto Zalauflebis mqone piri. aucilebeli araa, 
brZaneba iyos dawerili an raime materialuri formiT gansazRvruli. 
igi SeiZleba iyos zusti an zogadi, nagulisxmevi da SesaZlebelia 
damtkicdes arapirdapiri mtkicebulebiTac. braldebuls SeuZlia 
sxvadasxvagvarad gasces brZaneba pirdapir amsrulebelze. 
aucilebeli araa, rom es uSualod, pirdapir moxdes.  aucilebelia 
mizezobrivi kavSiris arseboba, rom brZanebas SeeZlo substanciuri 
kontribuciis Setana danaSaulis CadenaSi.767  

aRsaniSnavia, rom xelmZRvaneloba-brZanebis gacema, 
Tanamonawileobis pasuxismgeblobis sxva saxeebisgan gansxvavebiT, 
Tanamonawileobis erTaderTi pasuxismgeblobis saxea, romelic 
saWiroebs Zalauflebis (position of authority) elements.768 

imis gaTvaliswinebiT, rom romis statutis 30(1)-e muxli yvela 
danaSaulis da pasuxismgeblobis saxis mimarT awesebs ganzraxvisa 
da Segnebulobis standarts da 25(3)(b)-e muxli arafers ambobs 
mentalur mxareze, xelmZRvaneloba gamoixateba ganzraxvaSi, kerZod, 
pirdapir ganzraxvaSi.769 

Prosecutor v. Chui-s saqmeze mosamarTle uingaerti Tavis 
gansxvavebul azrSi arapirdapir amsruleblobas imitom akritikebda, 
rom igi hgavda  Tanamonawileobis _ xelmZRvaneloba-brZanebis 
gacemis [25(3)(b)-e muxli] pasuxismgeblobis formas, kerZod, 
organizaciaze kontrolis koncefciis nawilSi. precedentuli 
samarTlis mier TanamonawileobisTvis dadgenili standarti, misi 
azriT, arapirdapiri amsruleblobisTvis dadgenili 
pasuxismgeblobis standartis identuri iyo. uingaertisTvis ar iyo 
sakmarisi ICC-is Prosecutor v. Mudacumura-s saqmeze gakeTebuli Sefaseba, 
rom arapirdapiri amsrulebloba saWiroebs ufro maRali aqtiuri 
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 ix. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC (2015), 560_561.  
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 ix. O’Keefe, ICL (2015), 186-188; Badar, Participation, krebulSi: Schabas, Bernaz (ed.), ICL (2011), 
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kontrolis elements da amsrulebelze ,,batonobas”, vidre 
danaSaulis xelmZRvaneloba-brZanebis gacemisTvis individualuri 
pasuxismgeblobis forma.770 

aRniSnulis xazgasmiT, uingaerti 25(3)-e muxlSi mocemuli 
amsrulebloba-Tanamonawileobis pasuxismgeblobis saxeebis 
gamoyenebis axali SesaZleblobis damkvidrebas cdilobda. 
mosamarTleTa umravlesobis mier romis statutis 25(3)-e muxlis 
pasuxismgeblobis saxeebis ierarqiuli gamoyenebis sapirispirod, igi 
amsrulebloba-Tanamonawileobis pasuxismgeblobis saxeebis 
kombinirebuli saxiT Sefardebis SesaZleblobas xedavs. kerZod, Tu 
a. da b. Caidenen danaSauls c.-s meSveobiT (brZanebis gacemiT, 
dayoliebiT), orives dasja SeiZleba 25(3)-e muxlSi miTiTebuli 
ramdenime pasuxismgeblobis saxiT _ 25(3)(a)-e muxlis meore 
alternativas (Tanaamsrulebloba) plius mesame alternativa 
(arapirdapiri amsrulebloba) plius 25(3)(b)-e muxlis pirveli 
alternativa (brZanebis gacema).771 Sefardebis aRniSnul sistemas igi 
upirispirebda arapirdapiri (Tana)amsruleblobis formas. 

miuxedavad imisa, rom xelmZRvaneloba-brZanebis gacemis 
pasuxismgeblobis forma, marTlac, hgavs arapirdapiri 
amsruleblobis vertikaluri subordinaciis elements, ver 
daveTanxmebiT mosamarTle uingaertis Sefasebas. arapirdapiri 
amsruleblobis dros ikveTeba ufro zusti (precise) xasiaTis 
brZaneba772, Tanamonawileobisgan gansxvavebiT. am ukanasknelis 
SemTxvevaSi, umeteswilad, brZanebas gascems is piri, romelic aris 
organizebuli Zalauflebis struqturis (romelic ar Sedgeba 
danaSaulis amsruleblebisgan) wevri da ara am organizaciaze 
kontrolis mqone piri. brZanebis gamcemi am organizaciaSi 
Zalauflebis mqone piria, romelic gascems danaSaulis Cadenis 
brZanebas. igi ver iqneba arapirdapiri amsrulebeli, vinaidan 
brZanebis mimRebi amsruleblebi ar arian mis mier kontrolirebadi 
organizaciis wevrebi.773 arapirdapiri amsrulebeli brZanebas gascems 
damoukideblad, rodesac Tavisuflad SeuZlia misi Secvla Tu 
gauqmeba, gansxvavebiT xelmZRvaneloba-brZanebis gacemis 
pasuxismgeblobis formisgan.774 aseve, arapirdapiri amsrulebeli 
personalurad unda moqmedebdes konkretuli danaSaulis mentaluri 
elementebiT, risi valdebulebac Tanamonawileobis dros araa.775 
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 ix. Prosecutor v. Chui, TC Judgment, 18.12.2012, par. 23, 56.  
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 ix. iqve, par. 62.  
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 Sead. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC (2015), 568. 
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 Sead. iqve. 
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Pluralism in ICL (2014), 308. 
775
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mizanSewonilia, xelmZRvaneloba-brZanebis gacemis 
pasuxismgeblobis forma gamoviyenoT mxolod im SemTxvevaSi, 
rodesac piris arapirdapiri amsrulebloba ver mtkicdeba misTvis 
wayenebuli pasuxismgeblobis damafuZnebeli garemoebebis 
safuZvelze.776    

 

3. waqezeba   

romis statutis Semdegi Tanamonawileobis pasuxismgeblobis 
formaa wamqezebloba. 25(3)(b)-e muxlis meore alternativiT 
gaTvaliswinebuli _ ,,waaqezebs an xels Seuwyobs” (solicits or induces) 
standarti igivea, rac precedentul samarTalSi kargad 
damkvidrebuli ,,instigation” pasuxismgeblobis saxe.777 wamqezebloba 
dResdReobiT gamoiyeneba ugandis situaciaze _ Prosecutor v. Kony and 

others-s saqmeSi, sudanis situaciaze _ Prosecutor v. Harun and Kushayb-is 
saqmeSi, centraluri afrikis respublikis meore situaciaze _ 
Prosecutor v. Bemba and others-s saqmeSi da sxva saqmeebSi.778 

wamqezebloba, ad hoc, siera-leonesa da kambojis tribunalebis 
precedentuli samarTlis mixedviT, romelsac eyrdnoba ICC-is 
uaxlesi praqtikac, gulisxmobs sxvis dayoliebas danaSaulis 
materialuri elementebis Sesasruleblad. Tu igi uSualod 
Seasrulebs mas, gaxdeba amsrulebeli. wamqezebloba SeiZleba iyos 
rogorc pirdapiri, zusti formiT, aseve arapirdapiri. igi 
SesaZlebelia rogorc moqmedebiT, ise umoqmedobiT. aucilebeli ar 
aris, danaSaulis Cadenis gegma wamqezebelma SeimuSaos da uSualod 
eswrebodes danaSaulis Cadenas.779 arc imis dadgenaa aucilebeli, 
misi waqezebis gareSe danaSaulis Cadena Tu moxdeboda. 
mniSvnelovania, damtkicdes, waqezeba iyo Tu ara danaSaulis uSualo 
amsruleblis qmedebaSi kontribuciis mniSvnelovani faqtori.780 
mentaluri elementi aqac gamoixateba pirdapir ganzraxvaSi.781  

wamqezebloba ar saWiroebs araviTari subordinaciuli 
urTierTobis arsebobas. nebismieri urTierToba SeiZleba iqnes 
gamoyenebuli. gansxvavebiT brZanebis gacemisgan, sadac piri unda 
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 Sead. iqve, 568_569. 
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iyos de iure an de facto urTierTobaSi amsrulebelTan. gansxvaveba 
arapirdapir amsruleblobasTan aqac mentalur elementSia.782   

 

4. daxmareba   

danaSaulis daxmarebisTvis individualuri pasuxismgebloba 
Tanamonawileobis erT-erT gavrcelebul pasuxismgeblobis saxes 
warmoadgens saerTaSoriso sisxlis samarTalSi. dResdReobiT ICC-is 
praqtikaSi igi mxolod or saqmeze: centraluri afrikis respublikis 
meore situaciaSi _ Prosecutor v. Bemba and others-s saqmeze da keniis 
situaciaSi _ Prosecutor v. Ruto and Sang-is saqmeze gamoiyeneba.783 
aRniSnuli Tanamonawileobis forma aqtiurad gamoiyeneboda ad hoc da 
siera-leones tribunalebSi.  

daxmarebis materialuri elementi gamoixateba konkretuli 
danaSaulis Cadenis xelis SewyobaSi (aid), waxalisebaSi (abet) an 
sxvagvarad xelis SewyobaSi (otherwise assists). daxmareba uzrunvelyofs 
danaSaulis asrulebas (providing the means for its commission). igi SesaZloa 
gamoixatos rogorc moqmedebaSi, ise umoqmedobaSi. kerZod, 
specifikuri danaSaulis Cadenis materialur an fsiqologiur, 
verbalur an instrumentul mxardaWeraSi. daxmareba SesaZlebelia 
rogorc danaSaulis Cadenis axlo manZilidan, ise geografiulad 
didad daSorebuli manZilidan. daxmarebas substanciuri efeqti unda 
hqondes danaSaulis Cadenaze. danaSaulSi daxmareba SesaZlebelia, 
rogorc danaSaulis Cadenamde, Cadenisas, ise Cadenis Semdeg. 
aucilebeli araa, rom amsrulebelma icodes Tanamonawilis 
daxmarebis Sesaxeb, arc mizezobrivi kavSiris (conditio sine qua non) 
arsebobaa saWiro. damxmaris pasuxismgebloba dgeba im SemTxvevaSic, 
Tu amsrulebeli araa identificirebuli.784  

daxmarebisTvis kontribuciis damakmayofilebeli done 
SesaZlebelia iyos iaraRiT momarageba, Tanamonawilis resursis 
SeTavazeba (magaliTad, mis daqvemdebarebaSi arsebuli xelqveiTebis 
SeTavazeba danaSaulis Casadenad) da sxv.785 azrTa sxvadasxvaobaa 
precedentul samarTalSi, Tu ramdenadaa aucilebeli, rom 
daxmarebis moqmedeba Tu umoqmedoba specifikurad iyos mimarTuli 
(specifically directed) danaSaulis Casadenad. am mxriv sainteresoa siera-
leones specialuri sasamarTlos mier ganxiluli liberiis 
prezidentis Prosecutor v. Taylor-is saqme, sadac aRiniSna, rom 
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saerTaSoriso CveulebiTi samarTali ar iTvaliswinebda aseTi 
elementis mtkicebis aucileblobas danaSaulSi daxmarebisTvis.786 
aRsaniSnavia, rom teilori swored daxmarebisTvis gasamarTlda.787 

mentalur elements rac Seexeba, damxmarem unda icodes, rom 
misi kontribuciiT exmareba danaSaulis Cadenas. aseve mniSvnelovania, 
rom damxmarem icodes amsruleblis mier Cadenili danaSaulis 
arsebiTi elementebis Sesaxeb. amsruleblis ganzraxvis gaziareba ar 
aris aucilebeli, Tumca ZiriTadi amsruleblis ganzraxvis arseboba 
mniSvnelovania.788  

danaSaulSi daxmarebisTvis pasuxismgebloba dgeba imis 
miuxedavad, danaSaulis amsrulebeli identificirebulia Tu ara, 
gansxvavebiT xelmZRvaneloba-brZanebis gacemisgan. aseve am 
ukanasknelisgan gansxvavebiT, daxmarebas ar sWirdeba mizezobrivi 
kavSiris arseboba. arc raime gegmis arsebobaa savaldebulo, 
dagegmvisgan gansxvavebiT. danaSaulSi daxmareba gansxvavdeba yvela 
sxva Tanamonawileobis formisgan imiT, rom daxmarebis dros 
materialuri elementebi SeiZleba gamovlindes rogorc danaSaulis 
Cadenamde, mis procesSi an danaSaulis Cadenis Semdeg.789 daxmarebac, 
iseve, rogorc sxva Tanamonawileobis pasuxismgeblobis forma, unda 
iyos substanciuri efeqtis mqone da ara arsebiTi.  

 

5. Sejameba 

saerTo jamSi, Tanamonawiled, kerZod, danaSaulSi ,,meore 
xarisxis” monawiled SegviZlia miviCnioT is piri, romelic 
danaSaulis xelmZRvanelobiT, brZanebis gacemiT, waqezebiTa da 
daxmarebiT axorcielebs danaSaulSi substanciur kontribucias da 
ara arsebiT kontribucias. aseT pirs ar gaaCnia danaSaulze 
kontrolis SesaZlebloba. rac Seexeba danaSaulis dagegmvas, misi 
individualuri pasuxismgeblobis damafuZnebeli garemoebebis 
Sinaarsidan gamomdinare, amsruleblobis nawilSi unda ganvixiloT. 

Tanamonawileobisgan damoukidebel individualuri 
pasuxismgeblobis saxes warmoadgens danaSaulSi Tanamonawileobis 
pasuxismgeblobis e.w. rezidualuri (,,sarezervo”) forma (residual form 

of accessory liability), saerTo mizniT moqmedi dajgufebis daxmareba.  
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XI. Tanamonawileobis rezidualuri forma _          
saerTo mizniT moqmedi dajgufebis daxmareba  

saerTo mizniT moqmedi dajgufebis daxmareba (assisting groups of 

persons acting with a common purpose) individualuri pasuxismgeblobis 
damoukidebel saxes warmoadgens romis statutis 25(3)(d)-e muxlSi, 
romlisTvisac ICC axal, mniSvnelovani kontribuciis (significant 

contribution) standarts awesebs790 _ ,,kontribucia mniSvnelovania, Tu 
igi gavlenas axdens danaSaulis gamomwvev garemoebebze an/da misi 
Cadenis saSualebaze”.791 

25(3)(d)-e muxliT gaTvaliswinebuli pasuxismgeblobis saxe, 
rogorc Prosecutor v. Lubanga-s saqmeze aRiniSna, aris danaSaulSi 
Tanamonawileobis pasuxismgeblobis e.w. rezidualuri (,,sarezervo”) 
forma (residual form of accessory liability) da axdens im qmedebis 
kriminalizacias, romelic Tavisi simZimiTa da xasiaTiT ver jdeba 
amsruleblobisa da TanamonawileobisaTvis gaTvaliswinebul 
[25(3)(a_c)-e muxli] pasuxismgeblobis damafuZnebel garemoebebSi.792 Tu 
SevadarebT ad hoc tribunalebis individualuri pasuxismgeblobis 
saxeebs, igi aris JCE-isa da danaSaulSi daxmarebis (aiding and abetting)  
,,gzajvaredinze’’ myofi pasuxismgeblobis axali saxe.793 

25(3)(d)-e muxlis Sinaarsis gasaanalizeblad yuradsaRebia 
Prosecutor v. Mbarushimana-s saqme, sadac winasasamarTlo palata 
ganmartavs danaSaulebrivi dajgufebis daxmarebisTvis [25(3)(d)-e 
muxli] pasuxismgeblobis saWiro kontribuciis dones, rom 
gamoiricxos Tanamonawileoba [25(3)(b_c)-e muxli]. 25(3)-e muxlis 
pasuxismgeblobis saxeebis ierarqiuli sistemis gaTvaliswinebiT, 
razec zemoT gvqonda saubari,794 25(3)(d)-e muxliT gaTvaliswinebuli 
pasuxismgeblobis xarisxi unda iyos dabali, vidre es aucilebelia 
TanamonawileobisTvis.795 Tumca, aseT midgomas hyavs 
mowinaaRmdegeebic, romlebic arsebiT gansxvavebas 25(3)-e muxlis ,,c‖ 

da ,,d‖ abzacebs Soris ver xedaven. maTi azriT, danaSaulSi 
daxmarebasTan (,,c‖ abzaci) SedarebiT, saerTo mizniT moqmedi 
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v. Ruto, Kosgey and Sang, Confirmation of Charges, 23.1.2012, par. 350_351.  

ავტორის სტილი დაცულია



  

186 
 

dajgufebis daxmareba (,,d‖ abzaci) SesaZloa gamoixatos ufro mZime 
qmedebiT.796 

mas Semdeg, rac ICC-Si Prosecutor v. Katanga and Chui-s saqme gaiyo, 
braldebulTa individualuri pasuxismgeblobis sxvadasxva 
mimarTulebiT warmarTvis mizniT, Cuis gamarTlebis Semdeg, katangas 
mimarT rTuli samtkicebeli iyo yvela amboxebulebze saerTo 
kontrolis arseboba, maT Soris, gansakuTrebiT, Cuize. palatis 
umravlesoba momxre iyo organizaciaze kontrolis Teoriis 
gamoyenebis. kerZod, organizaciis avtomaturi funqcionirebis 
elementiT, romelic uzrunvelyofda brZanebaTa avtomatur 
Sesrulebas, magram arapirdapiri amsruleblobis doqtrinis yvela 
aucilebeli materialuri elementi iTxovda absoluturi kontrolis 
mtkicebas.797 amitomac aseTi maRali mtkicebis standartis moTxovnis 
gamo, katanga damnaSaved cnes ara rogorc amsrulebeli, aramed, 
rogorc adamianurobisa da omis danaSaulebis Camdeni dajgufebis 
damxmare, 25(3)(d)-e muxlis mixedviT.798 sasamarTlo palatam Prosecutor 

v. Katanga-s saqmeze daakmayofila Prosecutor v. Mbarushimana-s saqmeze 
gamoyenebuli standarti, damatebiTi modifikaciebiT.799 

Prosecutor v. Mbarushimana-s saqmeze winasasamarTlo palatam 
aRniSna, rom 25(3)(d)-e muxliT individualuri sisxlissamarTlebrivi 
pasuxismgebloba SeiZleba dadges danaSaulebriv organizaciaSi 
mcire kontribuciisTvisac. yvela miwaTmflobeli, sursaTiT movaWre-
gamyidveli, mdivani, damlagebeli da Tundac gadasaxadebis 
gadamxdeli, SeiZleba iyos sisxlissamarTlebrivad pasuxismgebeli, 
Tu danaSaulebriv organizaciaSi axorcielebs kontribucias, 
rodesac jgufis danaSaulebrivi xasiaTi sajarod cnobilia. 
Sesabamisad, 25(3)(d)-e muxliT, SesaZlebelia pasuxismgeblobis 
farglebis gafarToeba, Tu danaSaulSi nebismieri saxis kontribucia 
iqneba mniSvnelovani (significant).800 

                                                           
796

 ix. Ambos, Common Purpose under Article 25(3)(D), krebulSi: Stahn (ed.), ICC (2015), 607; Noto, 

Secondary Liability (2013), 198_199. individualuri pasuxismgeblobis saxeTa 
,,braleulobis ierarqiaze” ix. naSromis XIII Tavi, $4.2.  
797

 Sead. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 546.  
798

 ix. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014. aRniSnul saqmeze gansxvavebuli 
azri gamoxata mosamarTle uingaertma, romelic katangas gamarTlebas iTxovda. 
misi azriT, braldebebis mtkicebis etapze, ar ikveTeboda danaSaulis fizikuri 
amsruleblebis saerTo miznis, ganzraxvis niSnebi da, Sesabamisad, saqmeSi 
arsebuli faqtobrivi garemoebebidan gamomdinare, ver damtkicdeboda katangas 
,,savaraudo” kontribucia, ,,jgufis ararsebobis gamo”. igi 25(3)(d)-e muxlis 
aqcesorulobas usvamda xazs, jgufis pasuxismgeblobaze damokidebulebas. ix. iqve, 
par. 21_24.  
799

 daw. ix. Ambos, Common Purpose under Article 25(3)(D), krebulSi: Stahn (ed.), ICC (2015), 

597_604.  
800

 ix. ICC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, par. 277.  
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winasasamarTlo palatam Prosecutor v. Mbarushimana-s saqmeze 
saerTaSoriso sisxlis samarTlis precedentul samarTalze 
dayrdnobiT, gansazRvra 25(3)(d)-e muxliT pasuxismgeblobisTvis 
danaSaulSi kontribuciis ramdenime niSani, rogoricaa braldebulis 
mxridan: jgufis danaSaulebrivi saqmianobis codnis Semdeg, myari 
(uwyveti) xasiaTis monawileoba danaSaulSi; danaSaulis CadenisaTvis 
an dajgufebis danaSaulebis efeqtiani funqcionirebisaTvis 
prevenciuli zomebis miReba; danaSaulebrivi gegmis Seqmna an 
asruleba. aseve, rac metad mniSvnelovania, Cadenili danaSaulebis 
mimarT dajgufebaSi braldebulis pozicia da misi ,,seriozuli“ 
roli.801 

25(3)(d)-e muxli iTvaliswinebs pasuxismgeblobas koleqtiur 
danaSaulebSi kontribuciisaTvis802 da qmedebis kriminalizacias 
axdens miuxedavad misi mizezobrivi kavSirisa danaSaulis mTavar 
amsruleblobasTan. braldebuls 25(3)(d)-e muxlis safuZvelze 
individualuri pasuxismgebloba daekisreba amsruleblis mier 
Cadenili danaSaulisaTvis gaTvaliswinebuli mentaluri elementis 
mis mimarT arasakmarisi mtkicebis miuxedavad, rodesac misi 
kontribucia arsebiT gavlenas ar axdens danaSaulis Sedegze.803 arc 
pirdapiri kavSiris mtkicebaa saWiro ZiriTad amsrulebelsa da 
25(3)(d)-e muxliT braldebuls Soris.804 yvelaze mTavaria, rom 
mniSvnelovan kontribuciaze ar iyos damokidebuli danaSaulis 
Cadena. Tu es asea, ukve gvaqvs arsebiTi kontribucia, romelic 
amsruleblobis pasuxismgeblobis damafuZnebeli garemoebaa.  

25(3)(d)-e muxlis Sinaarsidan gamomdinare, mentaluri 
elementisTvis mniSvnelovania, kontribucia iyos ganzraxi, kerZod, 
,,miznad isaxavdes jgufis danaSaulebrivi miznis ganxorcielebas an 
danaSaulebrivi saqmianobis gagrZelebas’’, an ,,xorcieldebodes imis 
winaswari SecnobiT, rom jgufi miznad isaxavs danaSaulis 
Cadenas’’.805     

Sesabamisad, SegviZlia gamovyoT danaSaulSi monawileobis 
arsebiTi kontribuciis, substanciuri kontribuciisa da 
mniSvnelovani kontribuciis standartebi. 25(3)(d)-e muxliT 
pasuxismgebloba ar unda dawesdes nebismieri kontribuciisaTvis, 

                                                           
801

 ix. iqve, par. 284.  
802

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 520.  
803

 Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC 

(2010), 86-87.  
804

 ix. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, par. 1620, 1632_1636; ICC, Prosecutor v. 

Mbarushimana, Confirmation of Charges, 16.12.2011, par. 283.  
805

 ix. ICC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, par. 288_289; ICC, 

Prosecutor v. Katanga, TC Judgment, 7.3.2014, par. 1637_1639; ix. aseve: romis statutis 25(3)(d)-
e muxli.  
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aramed im dros, rodesac es monawileoba aris, sul cota, 
mniSvnelovani.806 Tu romeli kontribucia aris mniSvnelovani, es 
damokidebulia konkretul saqmeze, Tu ramdenad hqonda mis 
kontribucias didi Tu patara efeqti danaSaulis Cadenaze.  

25(3)(d)-e muxliT pasuxismgeblobis saxe ar Seesabameba ICTY-is 
statutiTa da precedentuli samarTliT gaTvaliswinebul JCE-is 
Sinaarss. es ukanaskneli ver gamoiyeneba romis statutis 25-e muxlSi 
modifikaciis gareSe, Teoriuli/dogmaturi gansxvavebis gamo.807 JCE 

da 25(3)(d)-e muxli pasuxismgeblobis gansxvavebul saxeebs 
warmoadgens. is kiTxvebi, romlebic SeiZleba daisvas 25(3)(d)-e 
muxlTan mimarTebiT, relevanturi araa JCE-isTvis.808 JCE-is wevrobis 
dros, pirs ufro didi brali miuZRvis danaSaulis CadenaSi, vidre 
Tanamonawileobis SemTxvevaSi,809 imis gaTvaliswinebiT, rom 25(3)(d)-e 
muxli danaSaulSi Tanamonawileobis saxes ki ar warmoadgens, aramed 
Tanamonawileobis e.w. rezidualur (,,sarezervo”) formas (residual form 

of accessory liability). 

individualuri pasuxismgeblobis dafuZnebisas, amsrulebloba-
Tanamonawileobis saxeebs Soris konkurenciisas, Tavisi adgili 
ukavia meTauris (ufrosis) pasuxismgeblobis (superior (command) 

responsibility) saxes, romelic romis statutis Semqmnelebis mier calke, 
28-e muxlSia Camoyalibebuli. es misi gansakuTrebuli bunebiTaa 
gamowveuli. 

 

 

 

 

 

 

 

                                                           
806

 ix. iqve, par. 283; ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, par. 1620. 
807

 Sead. iqve, par. 281.  
808

 Sead. iqve, par. 282.  
809

 daw. ix.  Sliedregt, Individual Responsibility (2012), 78_79. 
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XII. meTauris (ufrosis) pasuxismgebloba  

 sisxlis samarTlis erT-erTi amocana samoqalaqo (politikuri) 
da samxedro meTaurebis umoqmedobis kriminalizaciaa. es sakiTxi 
gansakuTrebiT mniSvnelovania XXI saukuneSi _ Tanamedrove 
teqnologiebis ganviTareba da maTi efeqtiani gamoyeneba xels uwyobs 
rogorc danaSaulTa gamoZiebas, aseve, mniSvnelovani mtkicebulebebis 
ganadgurebas. sisxlis samarTals meTaurebTan mimarTebiT xSirad 
obieqtur (materialur) garemoebebze dayrdnobiT uwevs moqmedeba, 
subieqturi (mentaluri) garemoebebis amsaxveli mtkicebulebebis 
ganadgurebis gamo. pirdapiri ganzraxviT gamowveuli umoqmedobis 
mtkicebis SeuZleblobisas mTavari problema ,,obieqturad arsebuli 
umoqmedobis”810 dasjadobaa.  

meTaurTa umoqmedobis dasjadobis sakiTxze safuZvlianad 
muSaobs saerTaSoriso sisxlis samarTali811. kerZod, sisxlis 
samarTlis saerTaSoriso sasamarTloebis mier individualuri 
pasuxismgeblobis dafuZnebisas gamoiyeneba meTauris 
pasuxismgeblobis _ superior (command) responsibility koncefcia, romelic 
sisxlissamarTlebriv devnas axorcielebs meTaurebze _ rogorc 
samxedro, aseve samoqalaqo pirebze, saerTaSoriso danaSaulebis 

Tavidan acilebis valdebulebis ganuxorcieleblobis, arasaTanado 
kontrolisa da xelmZRvanelobisaTvis. aRniSnuli koncefcia 
meTaurTa pirdapiri ganzraxvis gareSe gamowveuli umoqmedobis 
dasjadobis SesaZleblobas iZleva.   

meTauris pasuxismgeblobis doqtrina saerTaSoriso sisxlis 
samarTals sWirdeba swored politikuri da samxedro liderebis 
sisxlissamarTlebrivi devnis ufro meti efeqtianobisaTvis,812 
kerZod, farTomasStabiani, sistematuri da sistemuri danaSaulebisas, 
rodesac Tanamdebobis piri Segnebulad iCens umoqmedobas ,,kvalis 
ardatovebis” mizniT, raTa SemdegSi Tavi imarTlos, rom araviTari 
brali ar miuZRvis danaSaulebrivi qmedebis CadenaSi. Tu meTauris 
umoqmedobis pirdapiri ganzraxva ver mtkicdeba amsruleblobis 
(ufro arapirdapiri amsruleblobis) koncefciiT, ,,obieqturad 
arsebuli umoqmedobis” dasjadobas meTauris pasuxismgeblobis 
doqtrina axdens.  

meTauris individualuri pasuxismgeblobis koncefciis roli, 
ICC-is bolo precedentebis mixedviT, ufro metad izrdeba, romis 

                                                           
810

 ,,obieqtur umoqmedobaSi” igulisxmeba iseTi SemTxveva, rodesac piris gazraxviT 
gamowveuli umoqmedoba ver mtkicdeba. 
811

 saerTaSoriso sisxlis samarTlis cnebaze ix. turava, safuZvlebi (2015), 1_16; ix. 
aseve: Kreß, ICL, krebulSi: Wolfrum (ed.), MPEPIL, Vol. V (2013), 717_732.  
812

 Sead. Olasolo, Criminal Responsibility (2009), 82_109. 
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statutis 30-e muxlSi813 pirdapiri ganzraxvis mkacri standartis 
damkvidrebis gamo.814 kerZod, pirdapiri ganzraxvis gareSe Cadenili 
danaSaulis SemTxvevaSi meTauris pasuxismgeblobis koncefcia (28-e 
muxli) sisxlissamarTlebrivi devnis ,,erTaderT saSualebad rCeba”.   

ICC meTauris pasuxismgeblobis doqtrinis materialur da 
mentalur elementebs, ad hoc tribunalebis precedentul samarTalze 
dayrdnobiT, modificirebulad ayalibebs. Tu praqtikidan ukve 

                                                           
813

 ix. romis statutis 30-e muxli:  
,,1. Tu sxvagvarad ar aris gaTvaliswinebuli, pirs ekisreba 
sisxlissamarTlebrivi pasuxismgebloba da daisjeba sasamarTlos 
iurisdiqciaSi Semavali danaSaulisTvis mxolod im SemTxvevaSi, Tu 
obieqturi mxarisaTvis damaxasiaTebeli niSnebiT igi Cadenili iyo ganzrax 
da Segnebulad.  
2. am muxlis miznebisTvis pirs aqvs ganzraxva:  
(a) qmedebis mimarT, Tu igi apirebs am qmedebis Cadenas;  
(b) Sedegis mimarT, Tu igi apirebs gamoiwvios es Sedegi an gacnobierebuli 
aqvs, rom igi dadgeba movlenebis Cveulebrivi ganviTarebis SemTxvevaSi.  
3. Segnebulad niSnavs imis gacnobierebas, rom garemoeba arsebobs an Sedegi 
dadgeba  movlenebis Cveulebrivi ganviTarebis SemTxvevaSi. ,,codna” da 
,,Segneba” unda ganimartos Sesabamisad”. 

814
 ICC-is mimdinare precedentuli samarTali romis statutis 30-e muxlis mentalur 

elementSi ganixilavs mxolod pirdapir ganzraxvas _ pirveli xarisxis pirdapir 
ganzraxvasa [dolus directus in the first degree, 30(2)(b)-e muxlis pirveli alternativa] da 
meore xarisxis pirdapir ganzraxvas [dolus directus in the second degree, 30(2)(b)-e muxlis 
meore alternativa].  
rogorc zemoT aRvniSneT, ICC-is winasasamarTlo palatam Prosecutor v. Lubanga-s 
saqmeze, scada romis statutis 30(2)(b)-e muxlSi eventualuri ganzraxvis elementis 
wakiTxva, kerZod, rodesac braldebuls Sedegis mimarT gacnobierebuli aqvs, rom 
,,igi dadgeba movlenebis Cveulebrivi ganviTarebis SemTxvevaSi”. ix. ICC, Prosecutor v. 

Lubanga, Confirmation of Charges, 29.1.2007, par. 349_365. aseTi interpretacia safuZvels ar 
aris moklebuli. Sead. Jain, Perpetrators and Accessories (2014), 90. mogvianebiT, 
winasasamarTlo palatam Prosecutor v. Bemba-s saqmeze Secvala aRniSnuli gageba 
eventualuri ganzraxvis uaryofiT. sityvasityviTi interpretaciiT, ,,Sedegi 
dadgeboda” (consequence will result), misi azriT, niSnavs gardauval mosalodnelobas 
(inevitably expected). imave interpretaciiT Tu wavikiTxavdiT winadadebis meore nawils 
_ ,,movlenebis Cveulebrivi ganviTarebis SemTxvevaSi” (in the ordinary course of events), 
kerZod, ,,Sedegi dadgeboda movlenebis Cveulebrivi ganviTarebis SemTxvevaSi”, 
naTelia, rom Sedegis dadgomis aucilebeli standarti axlosaa udavo 
mosalodnelobasTan. palatam es standarti gansazRvra, rogorc virtualuri 
udavo mosalodneloba (virtual certainty) an praqtikuli udavo mosalodneloba (practical 

certainty), rom Sedegi dadgeba moulodneli da gauTvaliswinebeli Carevis, 
,,intervenciis” gamoricxviT, romelic Tavidan aicilebda Sedegs. ix. ICC, Prosecutor v. 

Bemba, Confirmation of Charges, 15.6.2009, par. 362, 341_371. ganzraxvis aRniSnul viwro 
interpretacias mxari dauWira ICC-is sasamarTlo palatam, Prosecutor v. Katanga-s 
saqmeze 2014 wlis ganaCeniT. ix. ICC, Prosecutor v. Katanga, TC Judgment, 7.3.2014, par. 
770_779. igive gaakeTa ICC-is saapelacio palatam Prosecutor v. Lubanga-s saqmezec, 
riTac am etapze eventualuri ganzraxvis mentaluri elementi 30-e muxlis miRma 
datova. ix. ICC, Prosecutor v. Lubanga, AC Judgment, 1.12.2014, par. 441_452. romis statutSi 
mentaluri elementis Sesaxeb ix. Badar, Porro, Mental Elements, krebulSi: Stahn (ed.), ICC 

(2015), 649_668. 
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kargad nacnobi JCE-is, Tanaamsruleblobis, arapirdapiri 
amsruleblobisa da arapirdapiri (Tana)amsruleblobis 
pasuxismgeblobis saxeebis mizania, umeteswilad, moqmedebiTa da 
pirdapiri ganzraxviT Cadenili danaSaulebis CadenisaTvis individTa 
sisxlissamarTlebrivi devna, meTauris pasuxismgeblobis doqtrina, 
pirdapiri mniSvnelobiT, umoqmedobiTa da pirdapiri ganzraxvis 
gareSe Cadenil danaSaulebze awesebs dasjadobas. SesaZloa iTqvas, 
rom igi avsebs pasuxismgeblobis im sferos, romelsac 
amsrulebloba ver umklavdeba, an ,,Riad tovebs”.  

meTauris pasuxismgeblobis doqtrina sjis meTaurs 
saerTaSoriso danaSaulis CadenisaTvis _ erTi mxriv, rodesac igi 
,,monawileobs” Segnebulad da ver isjeba pasuxismgeblobis sxva 
formiT, an, meore mxriv, ,,monawileobs” SedarebiT dabali mentaluri 
elementiT _ qarTuli sisxlis samarTlis terminologiiT, 
arapirdapiri ganzraxviT an gacnobierebuli Tu gaucnobierebeli 
gaufrTxileblobiT.  

meTauris pasuxismgeblobis uaxlesi koncefciis 
gasaanalizeblad mniSvnelovania, amsruleblobisa da 
Tanamonawileobisgan gansxvavebul, kvalifikaciisaTvis ra 
aucilebel materialur da mentalur niSnebs unda akmayofilebdes 
igi. am mxriv, ICC-is sasamarTlo praqtikaze, kerZod, Prosecutor v. Bemba-

s saqmeze815 dayrdnobiTa da ad hoc tribunalebis precedentul 
samarTalTan paralelebis gavlebiT, gamosayofia: meTauris 
pasuxismgeblobis cneba; meTauris pasuxismgeblobis damafuZnebeli 
garemoebebi ad hoc tribunalebsa da ICC-Si. kerZod, mniSvnelovania 
samxedro da samoqalaqo meTaurebis pasuxismgeblobisaTvis 
gaTvaliswinebuli safuZvlebi, efeqtiani kontrolis cneba, Cadenil 
danaSaulsa da xelqveiTebze saTanado kontrolis 
ganuxorcieleblobas Soris mizezobrivi kavSiris mtkicebis 
mniSvneloba da meTauris pasuxismgeblobis mentaluri elementebi, 
rogorebicaa codna, ,,unda scodnoda”, daudevroba, ,,hqonda mizezi 
rom scodnoda”, informaciis Segnebulad ugulebelyofa da 
gulgriloba816, meTauris prevenciuli, represiuli da saWiro da 
gonivruli zomebis gatarebis movaleobis standartebi.  

 

1. meTauris pasuxismgeblobis cneba 

meTauris pasuxismgeblobis koncefcia saerTaSoriso CveulebiT 
samarTalSi XX saukuneSi, kerZod, II msoflio omis Semdgom 

                                                           
815

 ix. naSromis IX Tavi, $5.1. 
816

 recklessness-is qarTuli Sesatyvisis Sesaxeb ix. turava, moZRvreba (2011), 289; 
maRlakeliZe, danaSaulis sistema, 2/3 marTlmsajuleba da kanoni (2007), 248.  
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ganviTarda.817 doqtrina kargad gamoiyeneboda ad hoc tribunalebSi818 
da dResac, ICC-is mimdinare saqmianobaSi Tavisi adgilis 
damkvidrebas cdilobs. 

meTauris pasuxismgeblobis (superior (command) responsibility) saxe, 
JCE-is msgavsad819, saerTaSoriso sisxlis samarTlis mier 
,,originalurad” Seqmnili koncefciaa, romlis analogi 
erovnulsamarTlebriv sistemaSi ar moipoveba.820 igi individualuri 
pasuxismgeblobis sui generis, gancalkevebuli saxea. miuxedavad imisa, 
rom romis statutis 25-e muxlSi miTiTebuli pasuxismgeblobis 
saxeebisgan damoukideblad, 28-e muxlSia mocemuli,821 meTauris 
pasuxismgeblobis forma organulad 25-e muxlis nawilia, misi 
gagrZelebaa.  

meTauris individualuri pasuxismgeblobis rogorc 
statutiseuli, aseve doqtrinuli koncefcia martivia. doqtrina 
sisxlissamarTlebriv devnas axorcielebs samxedro da samoqalaqo 
pirebze prevenciuli, represiuli da saWiro da gonivruli zomebis 
gautareblobis, arasaTanado kontrolisa da xelmZRvanelobisaTvis, 
ra drosac genocidTan,822 adamianurobis winaaRmdeg mimarTul da 
omis danaSaulebTan mimarTebiT, xSirad ikveTeba meTaurTa garkveuli 
saxis ,,Semxebloba” da ,,mdumare Tanadgoma”, umoqmedoba.823     

                                                           
817

 meTauris pasuxismgeblobis ganviTarebis istoriuli eqskursi ix. Meloni, Command 

Responsibility (2010), 33_76; ix. aseve: Mettraux, Command Responsibility (2009), 3_20; Arnold, 

Triffterer, Responsibility of Commanders (Article 28), krebulSi: Triffterer, Commentary on the RS 

(2008), 799 da momdevno gverdebi. 
818

 ad hoc tribunalebSi meTauris pasuxismgeblobasTan dakavSirebiT ix. Sliedregt, 

Command Responsibility, krebulSi: Swart, Zahar, Sluiter (ed.), ICTY (2011), 377_400; ix. aseve: 
Boas, Bischoff, Reid, Forms of Responsibility (2008), 174 da momdevno gverdebi. 
819

 JCE-is mTavari koncefcia, rogorc zemoT aRvniSneT, es aris TanaamsrulebelTa 
erTiani ganzraxva _ dajgufebaSi monawileoba saerTo miznis, gegmis misaRwevad, 
romelic gamoixateba konkretuli an/da abstraqtuli danaSaulebis CadenaSi. ICTY-
is precedentul samarTalSi misi Seqmnis ,,mTavari winapiroba” iyo individualuri 
pasuxismgeblobis statutiseuli cnebis ,,uunaroba” da zedmetad abstraqtuli 
Sinaarsi. ICTY-is wesdebis me-7(1) muxli, statutis gamomyenebels, konkretuli 
principebis, dogmatikis doneze individualuri pasuxismgeblobis dafuZnebis 
konkretul gzas ar sTavazobda. Sesabamisad, aqcenti mTlianad gadatanili iyo 
precedentul samarTalze, am ,,uunarobisa” da abstraqtulobis gamosasworeblad. 
ix. ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 185_232; ix. aseve: Cassese and the 

Members of the JICJ, Amicus Curiae Brief on JCE, 20 CLF (2009), 289_330. 
820

 Sead. Werle, Jessberger, Principles of ICL (2014), 221; Ambos, Treatise on ICL, Vol. I (2013), 206. 
821

 Sead. Schabas, RS Commentary (2010), 457. 
822

 genocidis danaSaulTan dakavSirebiT meTauris pasuxismgeblobaze ix. Zahar, 

Command Responsibility, 14 LJIL (2001), 591_616. 
823

 ix. Arnold, Triffterer, Responsibility of Commanders (Article 28), krebulSi: Triffterer, Commentary 

on the RS (2008), 798. 
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samxedro da samoqalaqo meTaurTa saerTaSoriso danaSaulebis 
Tavidan acilebis ganuxorcieleblobis, arasaTanado kontrolisa da 
xelmZRvanelobisaTvis sisxlissamarTlebrivi devnisas, braldebis 
azriT, meTauri isjeba imis gamo, rom Tavidan ar aicila danaSaulSi 
Tanamonawileoba (mag., daxmareba _ aiding and abetting), xelqveiTTa 
monawileoba JCE-Si da sxv.824  

meTauris pasuxismgeblobis doqtrinis gasaanalizeblad 
mniSvnelovania Prosecutor v. Bemba-s saqme, romelSic ICC pirvelad 
axdens romis statutis 28-e muxlis interpretacias. aRniSnul 
saqmeze dayrdnobiTa da ad hoc tribunalebis precedentul 
samarTalTan paralelebis gavlebiT saerTaSoriso sisxlis 
samarTals, SeiZleba iTqvas, axal moTxovnebze morgebuli meTauris 
pasuxismgeblobis koncefcia aqvs.  

meTauris pasuxismgeblobis cneba iuridiul literaturaSi 
urTierTSenacvlebadi terminebiT gamoiyeneba.  

 

2. meTauris pasuxismgelobis doqtrinis saxelwodeba  

saerTaSoriso sisxlis samarTalSi meTauris pasuxismgeblobis 
ori saxelwodeba arsebobs _ command responsibility da superior responsibility. 
doqtrina Tavdapirvelad mimarTuli iyo mxolod samxedro 
meTaurebze sisxlissamarTlebrivi pasuxismgeblobis dasasabuTeblad 
da command responsibility saxelwodebac aqedan momdinareobs. SemdgomSi 
meTauris pasuxismgeblobis koncefciam Tavis TavSi moicva 
arasamxedro, samoqalaqo pirebic, ris Semdegac igi, aseve, rogorc 
superior responsibility ise moixsenieba.825 saerTaSoriso sisxlis 
samarTlis literaturaSi orive saxelwodeba, dResdReobiT, 
urTierTSenacvlebad terminebad gamoiyeneba.826 romis statuti 
meTauris pasuxismgeblobas 28-e muxlSi, misi Sinaarsidan 
gamomdinare, romelsac qvemoT gavaanalizebT, rogorc superior 

responsibility ise moixseniebs.  

meTauris pasuxismgeblobis modificirebuli cnebis safuZvlebi, 
rogorc zemoT aRvniSneT, ad hoc tribunalebis precedentuli 
samarTlidan modis. 

 

                                                           
824

 Sead. O’Keefe, ICL (2015), 201_202. 
825

 command responsibility da superior responsibility terminebTan dakavSirebiT ix. Weigend, 

Superior Responsibility, krebulSi: Burchard, Triffterer, Vogel, Future of ICC (2010), 67; ix. aseve: 
Meloni, Command Responsibility (2010), 1_5.  
826

 ix. Sliedregt, Article 28, 12 NCLR (2009), 420, sqolio 1. 
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3. meTauris pasuxismgebloba droebiT tribunalebSi 

naSromis miznidan gamomdinare, romelic romis statutis 
mixedviT meTauris pasuxismgeblobis modificirebuli cnebis 
gaanalizebaa, aRsaniSnavia is moTxovnebi, romlebsac ad hoc 

tribunalebis precedentuli samarTali uyenebda meTaurs moqmedebis 
SeusruleblobisaTvis.827  

meTauris pasuxismgeblobisaTvis ad hoc tribunalebma ramdenime 
aucilebeli pasuxismgeblobis damafuZnebeli moTxovna wamoayenes. 
esenia:  

_ meTaursa da xelqveiTs Soris ,,urTierTobis” 
(subordinaciis) arseboba;  

_ meTauris mxridan Tavisi uflebamosilebis farglebSi 
saWiro da gonivruli zomebis gautarebloba, raTa 
Tavidan aecilebina misi xelqveiTis mxridan danaSaulTa 
Cadena da ganexorcielebina sadamsjelo RonisZiebebi;  

_ meTauris codna, an ,,mizezi imis codnisa”,828 rom 
Cadenilia danaSauli an ganzraxuli iyo misi Cadena.829  

aseve, Prosecutor v. Oric-is saqmeze ganisazRvra meoTxe aucilebeli 
elementi, romelic, TavisTavad, meTauris pasuxismgeblobis 
doqtrinis Sinaarsidan gamomdinare aRmocenda – saerTaSoriso 
danaSaulebis Cadena unda moxdes braldebulis xelqveiTis mier.830  

romis statutis 28-e muxli oTxive elements modificirebulad 
avrcobs. 

 

4. meTauris pasuxismgeblobis romis statutiseuli cneba 

romis statutis 28-e muxlSi meTauris pasuxismgeblobis 
pozitiuri cnebis Sinaarsi da struqtura, cota ar iyos, rTulad 

                                                           
827

 ad hoc tribunalebSi meTauris pasuxismgeblobis doqtrinis Sesaxeb ix. dvaliZe, 
gaerTianebuli danaSaulebrivi organizacia, krebulSi: naWyebia (red.), 
organizebuli danaSauli (2012), 119_123. 
828

 ikveTeba subieqturi elementis ori aucilebeli moTxovna: ,,icoda” da ,,hqonda 
mizezi rom scodnoda”. ix. naSromis am Tavis $4.2.  
829

 ix. ICTY, Prosecutor v. Boskoski and Tarculovski, TC Judgment, 10.7.2008, par. 406; ICTY, Prosecutor 

v. Halilovic, TC Judgment, 16.11.2005, par. 56; ICTY, Prosecutor v. Limaj, Bala and Musliu, TC Judgment, 

30.11.2005, par. 520; ICTR, Prosecutor v. Kajelijeli, TC Judgment, 1.12.2003, par. 772; ICTY, Prosecutor 

v. Aleksovski, TC Judgment, 25.6.1999, par. 69; ICTY, Prosecutor v. Delalic, Mucic, Delic and Landzo, TC 

Judgment, 16.11.1998, par. 346. 
830

 aRniSnuli damatebiTi meoTxe elementi ganisazRvra ICTY-is mxridan Prosecutor v. 

Oric-is saqmeze. ix. ICTY, Prosecutor v. Oric, TC Judgment, 30.6.2006, par. 294, 295_306.   
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gasagebi831 da kompleqsuria,832 rac, romis statutis Seqmnis 
istoriidan gamomdinare, sulac ar aris gasakviri. 28-e muxli, iseve, 
rogorc mTlianad statuti, sxvadasxva samarTlebrivi sistemis 
warmomadgenel iuristebs Soris gamarTuli rTuli molaparakebebis 
Sedegia, ris gamoc uwodeben mas, gansxvavebuli Sexedulebisas 
sasurveli definiciis misaRebad, kompromisis ilustraciis karg 
magaliTs.833 

 
4.1. meTauris pasuxismgeblobis materialuri elementebi 

meTauris pasuxismgeblobis doqtrinis pasuxismgeblobis 
damafuZnebeli materialuri elementebis dasadgenad jer unda 
ganisazRvros, vin SeiZleba iyos samxedro meTauri an samoqalaqo 
meTauri, ra igulisxmeba efeqtiani kontrolis cnebaSi, maT Soris, 
daqvemdebarebuli Zalebis mimarT efeqtiani xelmZRvanelobisa da 
kontrolis an efeqtiani Zalauflebisa da kontrolis arsebobaSi. 
ramdenad aucilebelia mizezobrivi kavSiris dadgena Cadenil 
danaSaulsa da xelqveiTze saTanado kontrolis 
ganuxorcieleblobas Soris? yvela es elementi mniSvnelovania 
sxvadasxva konteqstSi, imis mixedviT, umoqmedobas iCens samxedro 
meTauri Tu samoqalaqo meTauri, meTauris pasuxismgeblobis mTavari 
makvalificirebeli materialuri elementis _ umoqmedobis 
warmosaCenad.   

 
4.1.1. samxedro da samoqalaqo meTaurebis pasuxismgeblobisaTvis  

gaTvaliswinebuli safuZvlebi 

meTauris pasuxismgeblobis doqtrinis specialuri subieqti, 
romelsac SeiZleba saerTaSoriso sisxlissamarTlebrivi 
pasuxismgebloba daekisros, romis statutis 28-e muxlis mixedviT, 
aris samxedro meTauri (military commander-superior), samxedro meTauris 
saxiT efeqtianad moqmedi piri (person effectively acting as a military 

commander) da samoqalaqo meTauri (civilian superior). gansaxilvelia 
TiToeuli maTgani.  

4.1.1.1. samxedro meTauri 

ICC-m Prosecutor v. Bemba-s saqmeze ganmarta, rom samxedro meTauri 
aris piri, romelic formalurad Tu kanonierad asrulebs samxedro 
meTauris funqciebs, e.w. de jure meTauri, miuxedavad misi 
Tanamdebobrivi rangisa. aq SeiZleba moiazrebodes iseTi meTauri, 

                                                           
831

 Sead. Weigend, Superior Responsibility, krebulSi: Burchard, Triffterer, Vogel, Future of ICC (2010), 

71. 
832

 Sead. Sliedregt, Individual Responsibility (2012), 199.   
833

 Sead. Mettraux, Command Responsibility (2009), 23. 
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romelsac, erTi mxriv, ukavia maRali Tanamdeboba samxedro ZalebSi 
da eqvemdebareba didi samxedro danayofi da, meore mxriv, iseTi, 
romelsac ar ukavia maRali Tanamdeboba da eqvemdebareba ramdenime 
jariskaci.834 samxedro meTaurSi moiazreba, aseve, iseTi ufrosi, 
romelic ,,eqskluziurad ar axorcielebs meTauris funqciebs”. es 
aris iseTi SemTxveva, rodesac saxelmwifos meTauri aris qveynis 
samxedro Zalebis mTavarsardali (de jure meTauri) da, miuxedavad 
amisa, ar asrulebs ,,eqskluziurad” masze dakisrebul samxedro 
valdebulebas (e.w. quasi de facto meTauri). am SemTxvevaSi igi iqneba 
pasuxismgebeli xelqveiTebis mier Cadenili qmedebisaTvis.835  

ICC-is mimdinare praqtikaSi, Prosecutor v. Bemba-s saqmis garda, 
sainteresoa kongos demokratiuli respublikis situaciis Prosecutor v. 

Ntaganda-s saqme, romlis braldebebi moicavs misi xelqveiTebis mier 
Cadenili danaSaulebisTvisac pasuxismgeblobas, samxedro meTauris 
[28(a)-e muxli] pasuxismgeblobaze miTiTebiT.836  

4.1.1.2. samxedro meTauris saxiT efeqtianad moqmedi piri 

samxedro meTauris saxiT efeqtianad moqmed pirSi igulisxmeba 
is ,,meTauri”, romelic ,,ar aris ganwesebuli kanoniT”,837 Sesabamisad, 
romelsac ar akisria samarTlebrivi valdebuleba, Seasrulos 
,,samxedro meTauris funqcia”,838  an ,,ukanonod aris kanoniT 
ganwesebuli”.839 igi axorcielebs qmedebas de facto, jgufze efeqtiani 
kontrolis gansaxorcieleblad.840 

samxedro meTauris saxiT efeqtianad moqmedi, imave ,,samxedro 
meTaurebis msgavsi” (military-like commanders) pirebis841 
sisxlissamarTlebrivi pasuxismgeblobisas unda damtkicdes, rom maT 
SeeZloT efeqtiani xelmZRvanelobisa da kontrolis, an efeqtiani 
Zalauflebisa da kontrolis ganxorcieleba daqvemdebarebuli 
Zalebis mimarT.842  

 

                                                           
834

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 408. 
835

 ix. iqve, par. 408, sqolio 522. 
836

 ix. ICC, Prosecutor v. Ntaganda, Confirmation of Charges, 9.6.2014, par. 164_175.  
837

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 409. 
838

 Sead. Schabas, RS Commentary (2010), 459.  
839

 ix. Mettraux, Command Responsibility (2009), 28. 
840

 aq ICC-is sasamarTlo palatas Prosecutor v. Bemba-s saqmeze, magaliTisaTvis, mohyavs 
meTaurebi, romlebsac aqvT Zalaufleba, ganaxorcielon kontroli saxelmwifos 
daqvemdebarebaSi arsebul samxedro Zalebze (policiaze). ix. ICC, Prosecutor v. Bemba, 

Confirmation of Charges, 15.6.2009, par. 410.  
841

 ix. iqve.  
842

 ix. Mettraux, Command Responsibility (2009), 28. 
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4.1.1.3. samoqalaqo meTauri. gansxvaveba samxedro da samoqalaqo 
meTaurebs Soris 

samoqalaqo meTauri romis statutis 28(b)-e muxlis mixedviT, 
aris piri, romelic ar akmayofilebs 28(a)-e muxlis moTxovnebs, rac 
gulisxmobs imas, rom 28-e muxlis (b) punqti (a) punqtiT 
gaTvaliswinebuli meTauris cnebis ,,subsidiuri elementia”.843 

ori arsebiTi ganmasxvavebeli niSani samxedro meTaursa da 
samoqalaqo meTaurs Soris _ es aris sxvadasxva mentaluri elementi 
da 28(b)-e muxlis damatebiTi (ii) qvepunqti.844  

romis statutis 28-e muxli saerTo aucilebel moTxovnad 
orive meTauris mimarT efeqtiani Zalauflebisa da kontrolis 
(effective authority and control) arsebobas asaxelebs. Tumca, 28(b)-e muxlis 
damatebiTi (ii) qvepunqtis mixedviT, danaSauli unda moicavdes iseT 
saqmianobas, ,,romelic eqvemdebareba ufrosis efeqtian 
pasuxismgeblobasa da kontrols”. am ukanaskneli  elementis _ 
efeqtiani pasuxismgeblobisa da kontrolis (effective responsibility and 

control) mtkiceba, cota ar iyos, problemuria, miT ufro, rom ad hoc 

tribunalebis precedentuli samarTalic aranair daTqmas aRniSnul 
sakiTxze ar Seicavs.845 aseT daTqmas arc 28(a)-e muxli Seicavs.  

erT-erTi mTavari problemaa, Tu rogor iqneba arasamxedro 
konteqstSi damtkicebuli meTaursa da xelqveiTs Soris arsebuli 
urTierToba, efeqtiani kontrolis moTxovnis samoqalaqo konteqstSi 
mtkicebis sirTulidan gamomdinare.846  

aRniSnuli orive SemTxveva, individualuri saqmidan, 
samoqalaqo meTauris statusidan, Tanamdebobidan gamomdinare unda 
Sefasdes. 

romis statutis 28-e muxlSi miTiTebuli meTaurebi, martivad 
rom aRvniSnoT, SeiZleba iyvnen politikuri liderebi, saxelmwifos 
meTaurebi, mTavrobis wevrebi an sxva oficialuri pirebi, aseve, 
samoqalaqo pirebi kerZo seqtorSi, biznesSi, romlebsac ukaviaT 
maRali Tanamdebobebi da floben Zalauflebasa da kontrols im 
situaciaSi, rodesac saerTaSoriso sisxlis samarTlis farglebSi 
daculi samarTlebrivi sikeTe safrTxis qveS dgas.847  

                                                           
843

 Sead. Meloni, Command Responsibility (2010), 144.  
844

 Sead. Schabas, RS Commentary (2010), 460; mentaluri elementebis Sesaxeb ix. naSromis 
am Tavis $4.2. 
845

 Sead. iqve. 
846

 Sead. Meloni, Command Responsibility (2010), 159. 
847

 ix. iqve, 160.  
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am mxriv, yuradsaRebia ICTR-is mier ganxiluli Prosecutor v. 

Nahimana and others-is saqme. nahimana iyo istoriis profesori da 
ruandis sainformacio ofisis (ORINFOR) direqtori. nahimana da sxva 
braldebulebi, sxva braldebebTan erTad, gasamarTldnen meTauris 
pasuxismgeblobis saxeze miTiTebiT,  genocidisa da adamianurobis 
winaaRmdeg mimarTuli danaSaulebis CadenisaTvis. kerZod, nahimana 
iyo kerZo radios personalis meTauri, romelmac ar moaxdina 
danaSaulebrivi gamosvlebis prevencia da aRkveTa.848 

SeiZleba iTqvas, 28(b)-e muxli iwyebs moqmedebas maSin, rodesac 
konkretuli SemTxveva 28(a)-e muxlis moTxovnebs ar akmayofilebs. im 
SemTxvevaSi, Tu samoqalaqo meTaurisTvis romis statutiT 
wayenebuli moTxovna ver damtkicdeba, ar aris gamoricxuli, igi 
danaSaulSi TanamonawileobisTvisac daisajos.  

gansaxilvelia efeqtiani kontrolis elementi, romlis 
mtkicebac meTauris pasuxismgeblobis aucilebeli pirobaa.  

 
4.1.2. efeqtiani xelmZRvanelobisa da Zalauflebis arseboba 

daqvemdebarebuli Zalebis mimarT 

meTauris pasuxismgeblobis doqtriniT, yvela meTauri ar aris 
pasuxismgebeli umoqmedobisTvis, danaSaulis prevenciuli zomebis 
ganuxorcieleblobisaTvis, aramed, mxolod is meTauria, romelsac 
ekava specialuri pozicia romis statutiT daculi samarTlebrivi 
sikeTeebis dasacavad.849   

romis statutis 28-e muxli iTxovs, rom samxedro Zalebi unda 
iyvnen de jure samxedro meTaurebis efeqtiani xelmZRvanelobisa da 
kontrolis (effective command and control), xolo de facto samxedro 
meTaurebi an arasamxedro meTaurebi efeqtiani Zalauflebisa da 
kontrolis (effective authority and control) qveS.850  

ICC-is winasasamarTlo palatam Prosecutor v. Bemba-s saqmeze 
garkveviT aRniSna, rom efeqtian xelmZRvanelobasa da efeqtian 
Zalauflebas Soris ar arsebobs arsebiTi, substanciuri 
gansxvaveba.851 palatis azriT, xelmZRvaneloba niSnavs gavlenas, 
gansakuTrebiT samxedro Zalebs Soris da Zalaufleba niSnavs 
brZanebis gacemis SesaZleblobas, uflebamosilebas. magram muxlis 
SinaarsSi arsebuli ,,an” konstruqcia palatas aiZulebs, miuxedavad 

                                                           
848

 ix. Higgins, Evans, Nahimana and others, krebulSi: Cassese (ed.), Oxford Companion (2009), 

833_839; ix. aseve: ICTR, Prosecutor v. Nahimana, Barayagwiza and Ngeze, AC Judgment, 28.11.2007. 
849

 Sead. Kiss, Command Responsibility, krebulSi: Stahn (ed.), ICC (2015), 612. 
850

 ix. Schabas, RS Commentary (2010), 460. 
851

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 412. 
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saerTo Sinaarsisa, efeqtian xelmZRvanelobasa da efeqtian 
Zalauflebas Soris gaakeTos gansxvavebeli interpretacia.852 

gansaxilvelia aRniSnul debulebaTa Sinaarsi, romis statutis 
28-e muxlis struqturidan gamomdinare. 

 

4.1.3. efeqtiani kontroli 

meTauris pasuxismgeblobis koncefciaSi zemoT aRniSnuli 
materialuri elementebidan gamosayofia efeqtiani kontrolis 
(effective control) cneba. es aris braldebis mxaris mtkicebis mTavari 
elementi _ Tu ramdenad hqonda meTaurs efeqtiani kontrolis 
SesaZlebloba daqvemdebarebuli xelqveiTebis mimarT. sasamarTlo 
efeqtian kontrols gansazRvravs meTaursa da mis xelqveiTs Soris 
arsebul rogorc de jure, ise de facto ierarqiul urTierTobas.853 

efeqtiani kontroli unda ganimartos, rogorc danaSaulis 
Cadenis Tavidan acilebisa da sadamsjelo RonisZiebebis 
ganxorcielebis materialuri SesaZlebloba an Zalaufleba.854 28-e 
muxlis konteqstiT, efeqtiani kontroli ,,danaSaulis Cadenis 
Tavidan acilebisa” da ,,sadamsjelo RonisZiebebis gatarebis” garda, 
aseve exeba ,,kompetenturi organoebisaTvis saqmis gadacemis 
SesaZleblobas”.855 Tumca, zemoT aRniSnuli ar niSnavs imas, rom 
nebismieri dabali saxis kontroli, Tundac is SemdegSi arsebiTad 
gadaiqces, mieweros aRniSnul situacias.856  

mniSvnelovania, ICC-is mier meTauris pasuxismgeblobisTvis 
aucilebeli efeqtiani kontrolis arsebobis niSnebi rodis aris 
damakmayofilebeli. esenia: piris Tanamdebobrivi mdgomareoba; misi 
Zalaufleba, romelic gamoixateba brZanebis gacemiT; Tanxmobis 
brZanebiT uzrunvelyofis SesaZlebloba; misi Tanamdeboba samxedro 
struqturaSi da dakisrebuli amocanebi; masze daqvemdebarebul 
Zalebze samxedro moqmedebebSi monawileobis miRebis brZanebis 
gacemis SesaZlebloba; danayofebis xelaxali damorCilebis an 

                                                           
852

 ix. iqve, par. 413.  
853

 ix. iqve, par. 414. palata efeqtiani kontrolis ganmartebisas eyrdnoba ICTR-is 
gadawyvetilebebs: ICTR, Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, TC Judgment, 

18.12.2008, par. 2012; ICTR, Prosecutor v. Kajelijeli, AC Judgment, 23.5.2005, par. 84; ICTR, Prosecutor 

v. Kajelijeli, TC Judgment, 1.12.2003, par. 773.  
854

 ix. iqve, par. 415. palata eyrdnoba ICTY-isa da ICTR-is gadawyvetilebebs: ICTR, 

Prosecutor v. Bagilishema, AC Judgment, 3.7.2002, par. 51; ICTY, Prosecutor v. Delalic, Mucic, Delic and 

Landzo, AC Judgment, 20.2.2001, par. 256; ICTR, Prosecutor v. Musema, AC Judgment, 27.1.2000, par. 
135.  
855

 ix. iqve, par. 415. palata eyrdnoba ICTY-is gadawyvetilebebs: ICTY, Prosecutor v. 

Hadzihasanovic and Kubura, TC Judgment, 15.3.2006, par. 80, 795; ICTY, Prosecutor v. Kordic and 

Cerkez, TC Judgment, 26.2.2001, par. 412_413.  
856

 Sead. iqve. 
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brZanebis struqturaSi cvlilebis Setanis SesaZlebloba; 
dawinaurebis, gadayvanis, gaTavisuflebis an disciplinis damyarebis 
Zalaufleba; saomar moqmedebebze samxedro Zalebis gagzavnisa da 
gamoyvanis Zalaufleba.857  

efeqtiani kontrolis arsebobis damakmayofilebeli ramdenime 
niSani hgavs amsruleblobis pasuxismgeblobis moqmedebis sferos, 
magram aq mniSvnelovania ara mxolod efeqtiani kontrolis 
elementis arseboba, aramed efeqtiani kontroli konteqstSi, 
pasuxismgeblobis damafuZnebel sxva garemoebebTan erTad.  

Semdegi mniSvnelovani sakiTxia, Tu ra etapze unda hqondes 
meTaurs efeqtiani kontrolis SesaZlebloba xelqveiTebis mimarT.  

 
4.1.4. efeqtiani kontroli da danaSaulebrivi qmedeba  

efeqtiani kontrolis arsebobis periods arsebiTi mniSvneloba 
aqvs meTauris individualuri pasuxismgeblobisaTvis. kerZod, 
meTauris pasuxismgeblobis doqtrinis precedentuli samarTlis 
mixedviT mxolod imis Cveneba, rom pirs hqonda efeqtiani kontrolis 
SesaZlebloba, ar aris sakmarisi, aRsrulebisTvis saWiro drois 
periodis gansazRvris gareSe.  

Tu ra etapzea saWiro efeqtiani kontrolis arseboba, sisxlis 
samarTlis saerTaSoriso iurisprudencia or pozicias aRiarebs: 
pirveli _ ad hoc tribunalebis poziciaa, romlis mixedviTac 
efeqtiani kontroli unda arsebobdes danaSaulis Cadenis 
procesSi858; meore _ gansxvavebuli pozicia, romelic arsebobda ICTY-
is umcires mosamarTleebs Soris859 da gaiziara siera-leones 
specialurma sasamarTlom.860 kerZod, meTaurs unda hqondes efeqtiani 
kontrolis ganxorcielebis SesaZlebloba amsrulebelze im dros, 
roca man gadawyvita, ar emoqmeda, uari eTqva Zalauflebis 
gamoyenebaze danaSaulis Tavidan asacileblad an masSi monawile 
pirTa dasasjelad.861   

aRniSnulis gaTvaliswinebiT, ICC, romis statutis 28(a)-e 
muxlis Sinaarsidan gamomdinare, miiCnevs, rom braldebulis mxridan 
efeqtiani kontrolis ganxorcielebis SesaZlebloba, sul cota, 
maSin unda arsebobdes, rodesac danaSauli unda Cadeniliyo (sanam 

                                                           
857

 ix. iqve, par. 417. palata eyrdnoba ICTY-is gadawyvetilebebs.  
858

 ix. iqve, par. 418. palata eyrdnoba ICTY-isa da ICTR-is gadawyvetilebebs: ICTR, 

Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, TC Judgment, 18.12.2008, par. 2012; ICTY, 
Prosecutor v. Halilovic, AC Judgment, 16.10.2007, par. 59.  
859

 ix. iqve. daw. ix. ICTY, Prosecutor v. Oric, AC Judgment, 3.7.2008, par. 65_85. 
860

 ix. iqve. daw. ix. SCSL, Prosecutor v. Sesay, Kallon and Gbao, TC Judgment, 2.3.2009, par. 299.  
861

 ix. iqve, par. 418. 
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konkretuli danaSaulebi ganxorcieldeboda).862 aRniSnuli niSnavs 
imas, rom savaldebulo araa, efeqtiani kontroli arsebobdes 
danaSaulis Cadenis dros. es mosazreba winasasamarTlo palatam 
Prosecutor v. Bemba-s saqmeze gamoitana 28(a)-e muxlis Sinaarsidan – 
,,samxedro meTaurs an samxedro  meTauris saxiT efeqtianad moqmed 
pirs ekisreba sisxlissamarTlebrivi pasuxismgebloba sasamarTlos 
iurisdiqciaSi Semavali danaSaulisTvis, romelic Caidines mis 
efeqtian xelmZRvanelobasa da kontrols daqvemdebarebulma Zalebma, 
anda, calkeul SemTxvevaSi, Caidines misi efeqtiani Zalauflebisa da 
kontrolis pirobebSi, imis Sedegad, rom es piri aRniSnul Zalebs 
ar uwevda saTanado kontrols”. aq xazgasasmelia misi bolo 
winadadeba _ ,,imis Sedegad, rom es piri aRniSnul Zalebs ar uwevda 
saTanado kontrols”. sasamarTlos azriT, muxlis SinaarsSi _ 
meTauri ,,ar uwevda saTanado kontrols” _ maCvenebelia imisa, rom 
meTauri ukve akontrolebda sanam konkretuli danaSauli 
ganxorcieldeboda.863 

 

4.1.5. mizezobrivi kavSiris arseboba danaSaulsa da xelqveiTebze 
saTanado kontrolis ganuxorcieleblobas Soris 

romis statutis 28-e muxlis mixedviT, meTauri pasuxismgebeli 
iqneba Cadenili danaSaulisaTvis, Tu ,,es iyo Sedegi” misi 
arasaTanado kontrolisa xelqveiTebis mimarT. es SeiZleba 
CaiTvalos, rogorc kauzalobis axleburi moTxovna.864 

aRsaniSnavia, rom ad hoc tribunalebis CveulebiTi samarTali 
meTauris pasuxismgeblobaSi, rogorc pasuxismgeblobis sui generis 
formaSi, ar gansazRvravda kauzalobis elementis mtkicebis 
aucileblobas.865 Sesabamisad, prokurors ar unda emtkicebina, rom 
xelqveiTebis mier Cadenili danaSaulebi iyo saTanado kontrolis 
ganuxorcieleblobis Sedegi.866  

gamosayofia saTanado kontrolis ganxorcielebis (exercise control 

properly) konteqsti efeqtiani kontrolis (effective control) elementTan 
mimarTebiT. ICC-is azriT, efeqtiani kontrolis  elementi unda 
uswrebdes saTanado kontrolis ganxorcielebis elements, vinaidan 
pirvelis Cvenebis gareSe SeuZlebelia meoris arseboba.867 
Sesabamisad, meTauris mxridan saTanado kontrolis 
                                                           
862

 ix. iqve, par. 419. 
863

 ix. iqve, par. 419. daw. ix. Kiss, Command Responsibility, krebulSi: Stahn (ed.), ICC (2015), 

618_622.  
864

 Sead. Cryer, Prosecuting (2005), 323; Mettraux, Command Responsibility (2009), 33. 
865

 ix. ICTY, Prosecutor v. Hadzihasanovic and Kubura, AC Judgment, 22.4.2008, par. 39; ICTY, 
Prosecutor v. Halilovic, TC Judgment, 16.11.2005, par. 78.  
866

 ix. Schabas, RS Commentary (2010), 461. 
867

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 422.  
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ganuxorcielebloba (failure to exercise control properly) 28(a)-e muxlis 
farglebSi SesaZlebelia mxolod mas Semdeg, rac damtkicdeba 
efeqtiani kontrolis arseboba misi xelqveiTebis mimarT _ 28(a)(ii)-e 
muxliT gaTvaliswinebuli SemTxveva.868  

danaSaulsa da meTauris saTanado kontrolis 
ganuxorcieleblobas Soris mizezobrivi kavSiris aucilebloba 
pirdapir gamomdinareobs meTauris pasuxismgeblobis statutiseuli 
cnebidan, kerZod, 28(a)-e muxlis ,,imis Sedegad” (as a result of) 

konstruqciidan,869 rogorc muxlis Semadgeneli damoukidebeli 
materialuri elementi.870  

kauzalobis mtkiceba ar exeba romis statutis 28(a)(ii)-e muxliT 
gansazRvruli samive aucilebeli valdebulebis Seusruleblobas, 
kerZod: danaSaulis Tavidan acilebas (the duty to prevent crimes), 

danaSaulis aRkveTasa (the duty to repress crimes) da konkretuli sakiTxis 
kompetenturi organoebisaTvis gamoZiebis warmoebisa da 
sisxlissamarTlebrivi devnis ganxorcielebisTvis gadacemas (the duty 

to submit the matter to the competent authorities for investigation and prosecution). 
mizezobrivi kavSiris elementis mtkiceba SesaZlebelia mxolod 
pirvel, danaSaulis Tavidan acilebis elementTan mimarTebiT, 
vinaidan danarCeni ori elementi xorcieldeba danaSaulis Cadenis 
procesSi an mis Semdeg.871 amis mtkiceba, winasasamarTlo palatis 
azriT, alogikuria.872  

imisTvis, rom samxedro meTaurs an samxedro meTauris saxiT 
efeqtianiad moqmed pirs sisxlissamarTlebrivi pasuxismgebloba 
daekisros, prokuraturis mxridan unda damtkicdes, misi danaSaulis 
Tavidan acilebis valdebulebis ganuxorcieleblobam gazarda Tu 
ara xelqveiTebis mxridan gansazRvruli danaSaulebis Cadenis 
riski,873 misma umoqmedobam gazarda Tu ara riskis saSiSroeba.874 

 
4.2. meTauris pasuxismgeblobis mentaluri elementebi 

umoqmedobis materialuri elementis Semdeg meTauris 
pasuxismgeblobis doqtrinis ,,eqskluziuri” pasuxismgeblobis 
damafuZnebeli garemoeba misi mentaluri elementia.  

                                                           
868

 ix. iqve, par. 421_422.  
869

 ix. iqve, par. 423. 
870

 ix. Triffterer, Superior Responsibility, 15 LJIL (2002), 197_198. 
871

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 424.  
872

 ix. iqve. gansxvavebuli poziciis Sesaxeb ix. O’Keefe, ICL (2015), 205. 
873

 ix. iqve, par. 426.  
874

 ix. iqve, par. 425. mizezobrivi kavSiris Sesaxeb ix. Kiss, Command Responsibility, 

krebulSi: Stahn (ed.), ICC (2015), 634_638.  
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imis xazgasmiT, rom ICC-is wesdeba ar aRiarebs obieqturi 
pasuxismgeblobis (strict liability) princips, nebismieri danaSaulisaTvis  
sisxlissamarTlebrivi pasuxismgeblobis dakisreba damokidebulia 
Sesabamisi pasuxismgeblobis saxis mentalur elementze.875 meTauri 
agebs pasuxs misi xelqveiTebis mier Cadenili danaSaulebisaTvis, 
mxolod maSin, Tu    

a) icoda (knew);  
b) unda scodnoda (should have known); hqonda mizezi rom 
scodnoda (had reason to know); 
g) Segnebulad ugulebelyofda informacias, romelic 
aSkarad miuTiTebda, rom xelqveiTni sCadiodnen an 
ganzraxuli hqondaT aseT danaSaulTa Cadena (consciously 

disregarded information which clearly indicated, that the subordinates were 

committing or about to commit such crimes).  

romis statutis 30-e muxli, rogorc zemoT aRvniSneT, yvela 
danaSaulis mimarT gansazRvravs subieqturi mxaris sam aucilebel 
moTxovnas: 1) Tu sxvagvarad ar aris gaTvaliswinebuli elementi; 2) 
ganzraxva; 3) Segnebuloba.876 swored, Tu sxvagvarad ar aris 
gaTvaliswinebuli elementis877 farglebSi unda ganimartos qvemoT 
ganxiluli meTauris pasuxismgeblobis doqtrinis mentaluri 
elementebi, romlebic Sinaarsobrivad ganzraxvisa da Segnebulobis 
farglebSi ver jdeba. romis statutis 28-e muxlis mentaluri 
elementis standarti ufro dabalia, vidre es gaTvaliswinebulia 
zogadi midgomiT 30-e muxlisTvis (ganzraxva da Segnebuloba).878 

 
4.2.1. codnis elementi 

codnis (knew) mentaluri elementi savaldebuloa rogorc 
samxedro meTauris, aseve samoqalaqo meTauris pasuxismgeblobisTvis. 
meTaurs unda hqondes sruli informacia imis Sesaxeb, rom misi 

                                                           
875

 Sead. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 427.  
876

 ix. naSromis IX Tavi, $5.3. 
877

 Tu sxvagvarad ar aris gaTvaliswinebuli elementis Sinaarsis mixedviT, 
danaSaulis materialuri elementebi, romis statutis 30(2)(3)-e muxlis mixedviT, 
romlebSic ICC moiazrebs qmedebas (conduct), Sedegs (consequence) da Tanmdev 
garemoebas (contextual elements), Cadenilia ganzraxviTa da SegnebulobiT, Tu romis 
statutiTa da danaSaulis elementebiT sxva ram ar aris gaTvaliswinebuli 
konkretuli danaSaulisaTvis. am elementis farglebSi SeiZleba moeqces, aseve 
gulgrilobisa da daudevrobis formebi. ix. ICC, Prosecutor v. Bemba, Confirmation of 

Charges, 15.6.2009, par. 353_354; ix. aseve: Schabas, RS Commentary (2010), 474_475. Tu 
sxvagvarad ar aris gaTvaliswinebuli elementTan mimarTebiT ix. Werle, Jessberger, 

Unless Otherwise Provided, 5 JICJ (2005), 35_55. danaSaulis obieqturi (materialuri) da 
subieqturi (mentaluri) elementebis Sesaxeb ix. turava, safuZvlebi (2015), 163_171.  
878

 Sead. Werle, Jessberger, Principles of ICL (2014), 229, par. 595, 599. 
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xelqveiTebi sCadian, an ganzraxuli aqvT statutiT 
gaTvaliswinebuli danaSaulebis Cadena da, miuxedavad amisa, ar unda 
miiRos saWiro da gonivruli zomebi Sedegis Tavidan asacileblad 
da aRsakveTad. rogorc ICC-is, ise ad hoc tribunalebis precedentuli 
samarTlis mixedviT, codnis elementi ar unda iyos ,,savaraudo”,879 
aramed igi unda iyos gamotanili pirdapiri da dawvrilebiTi 
mtkicebulebidan, rogorebicaa: ukanono qmedebaTa mTeli rigi, maTi 
farglebi, aris Tu ara isini farTod gavrcelebuli; dro, romlis 
ganmavlobaSic ganxorcielda akrZaluli qmedebebi; CarTuli 
samxedro Zalebis saxe da ricxvi; meTauris poziciis farglebi da 
,,buneba”, meTauris adgilsamyofeli konkretul momentSi da 
qmedebaTa geografiuli adgilmdebareoba.880 

 
4.2.2. potenciuri codnis elementi  

unda scodnoda (should have known) _ es mentaluri elementi 
mxolod samxedro meTauris pasuxismgeblobisTvis aris 
gaTvaliswinebuli, rac braldebis mxridan pasuxismgeblobis 
damafuZnebeli elementebis mtkicebis process ufro iols xdis.881 
unda scodnoda standarti iTxovs imis mtkicebas, meTaurs hqonda Tu 
ara SesaZlebloba, scodnoda statutiT gaTvaliswinebuli 
danaSaulebis Cadenis Sesaxeb.  

ICC-is winasasamarTlo palata Prosecutor v. Bemba-s saqmeze 
sworad aRniSnavs, rom unda scodnoda mentaluri elementis 
standarti daudevrobis niSnebs Seicavs.882  

4.2.2.1. daudevroba  

daudevroba (negligence) yvelaze dabali individualuri 
pasuxismgeblobis damafuZnebeli mentaluri elementia. SeiZleba 
iTqvas, igi damatebiTi, gamomricxveli mentaluri elementis rols 
asrulebs.883 Tu gamoiricxeba ufro maRali mentaluri elementis 
standarti, rogoricaa, ganzraxvis garda, gulgriloba (recklessness), 
maSin SeiZleba misi gamoyeneba.  

                                                           
879

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 430; ICTY, Prosecutor v. 

Delic, TC Judgment, 15.9.2008, par. 64. 
880

 ix. iqve, par. 431; ICTR, Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, TC 

Judgment, 18.12.2008, par. 2014; ICTY, Prosecutor v. Oric, AC Judgment, 3.7.2008, par. 319; ICTY, 

Prosecutor v. Hadzihasanovic and Kubura, TC Judgment, 15.3.2006, par. 94; ICTY, Prosecutor v. Delalic, 

Mucic, Delic and Landzo, TC Judgment, 16.11.1998, par. 386. 
881

 Sead. Mettraux, Command Responsibility (2009), 31.  
882

 Sead. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 429.  
883

 Sead. Gargani, Negligence, krebulSi: Cassese (ed.), Oxford Companion (2009), 433.  
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SegviZlia gamovyoT msubuqi (culpa levis) da uxeSi (culpa gravis) 
xasiaTis daudevroba. pirvelis dros pirs ar aqvs Segnebuli ,,riski”, 
romelmac SeiZleba gamoiwvios danaSaulis Cadena; xolo meoris 
dros, romelic, gulgrilobisgan (recklessness) gansxvavebiT, ufro 
naklebi donis mentaluri elementia, piri Tavdajerebulia, rom mZime 
danaSaulebrivi Sedegi ar dadgeba im zomebidan gamomdinare, 
romlebic man miiRo an apirebs maT miRebas.884  

unda scodnodas standartSi, romis statutis 28-e muxlis 
Sinaarsidan gamomdinare, ufro uxeSi daudevroba igulisxmeba. 
kerZod, unda scodnoda standarti gulisxmobs meTauris 
daudevrobas misi xelqveiTebis mxridan Cadenil ukanono qmedebaTa 
Sesaxeb miRebuli codnis mimarT.885 

unda scodnodas elementi iTxovs meTauris mxridan ,,aqtiur 
movaleobas”, saWiro zomebis SemuSavebas misi xelqveiTebis 
qmedebebis Sesaxeb codnis miRebis uzrunvelsayofad. statutis 
Semqmnelebs surdaT, rom samxedro meTaurebisa da samxedro 
meTaurebis msgavsi pirebisadmi yofiliyo ufro mkacri midgoma, 
vidre es 28(b)-e muxliT gaTvaliswinebuli sxva meTaurebis mimarT 
aris dadgenili. ufro naklebi mentaluri elementis standarti 
aRniSnuli kategoriis meTaurisTvis wayenebuli pasuxismgeblobis 
bunebidan gamomdinare gadawyda.886  

4.2.2.2. codnis valdebulebis elementi 

ICC-is mier romis statutis 28(a)-e muxliT meTauris 
pasuxismgeblobisTvis dadgenili unda scodnodas (should have know) 
standarti gansxvavebulia ad hoc da siera-leones tribunalebis mier 
imave pasuxismgeblobisTvis dadgenili standartisgan _ hqonda 
mizezi rom scodnoda (had reason to know).887 kerZod, daudevrobis 
mentalur elementTan dakavSirebiT.888  

hqonda mizezi rom scodnodas mentaluri elementis standarti 
meryeobs eventualur ganzraxvasa [an gulgrilobas (recklessness)] da 
daudevrobas Soris, xolo unda scodnodas mentaluri elementis 

                                                           
884

 daudevrobis Sesaxeb ix. iqve, 433_434.  
885

 Sead. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 432.  
886

 ix. iqve, par. 433.  
887

 ix. iqve, par. 434.  
888

 ICTY-is saapelacio palata Prosecutor v. Blaskic-is saqmeze daeyrdno ICTR-is 
saapelacio palatis mier Prosecutor v. Bagilishema-s saqmeze moyvanil formulirebas 
imis Sesaxeb, rom daudevrobis elementi meTauris pasuxismgeblobis konteqsSi ar 
arsebobs. misi Sinaarsi azrTa sxvadasxvaobas gamoiwvevda tribunalis praqtikaSi. 
ix. ICTY, Prosecutor v. Blaskic, AC Judgment, 29.7.2004, par. 63; ICTR, Prosecutor v. Bagilishema, AC 

Judgment, 3.7.2002, par. 34_36; ix. aseve: Schabas, RS Commentary (2010), 463; O’Keefe, ICL (2015), 

205_206. 
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standarti ufro daudevrobis formas gulisxmobs.889 miuxedavad 
aRniSnuli gansxvavebisa, ICC-is winasasamarTlo palata Prosecutor v. 

Bemba-s saqmeze aRniSnavs, ad hoc da siera-leones tribunalebis 
mentaluri elementis precedentuli samarTlis standarti, 
SesaZlebelia, aseve, sasargeblo iyos unda scodnodas 
elementisTvisac.890 Tumca, eventualuri ganzraxvis SemTxvevaSi, ICC-
is precedentuli samarTlis mixedviT891, mizanSewonilia, pirvel 
etapze Semowmdes 25-e muxliT gaTvaliswinebuli pasuxismgeblobis 
saxeebi892 da saWiroebis SemTxvevaSi mxolod amis Semdeg gamaxvildes 
yuradReba 28-e muxlze.    

4.2.2.3. samxedro meTauris pasuxismgeblobis msubuqi mentaluri 
elementi 

Sesabamisad, romis statutis 28(a)-e muxli, samxedro meTaursa 
da samxedro meTauris saxiT efeqtianad moqmed pirze 
pasuxismgeblobas awesebs, Tu maT im droisaTvis arsebuli 
garemoebebidan gamomdinare icodnen an unda scodnodaT, rom 
daqvemdebarebuli Zalebi sCadiodnen an ganzraxuli hqondaT romis 
statutiT gaTvaliswinebuli danaSaulebis Cadena,893 ori mentaluri 
elementis gamoyenebiT: codna, romelic gulisxmobs ,,aqtiur codnas” 
da unda scodnoda elementi, romelic gulisxmobs daudevrobas.894 es 
ufro dabali elementia, vidre gaTvaliswinebulia samoqalaqo 
meTaurisTvis.  

 
4.2.3. informaciis Segnebulad ignorireba  

romis statutis 28(b)(i)-e muxlis mixedviT, samoqalaqo meTauris 
mimarT unda iyos naCvenebi, rom man icoda an Segnebulad 
ugulebelyofda informacias, romelic aSkarad miuTiTebda, rom 
xelqveiTni sCadiodnen an ganzraxuli hqondaT aseT danaSaulTa 
Cadena (consciously disregarded information which clearly indicated, that the 

subordinates were committing or about to commit such crimes). 

aRniSnuli kriteriumi ufro ,,momTxovnia”895 samxedro 
meTaurisTvis zemoT aRniSnul mentalur elementTan SedarebiT. 
28(b)(i)-e muxlis mentaluri elementiT, informacia ,,garkveviT” (clearly) 

                                                           
889

 ganmasxvavebel niSnebze ix. Meloni, Command Responsibility (2010), 183_186.  
890

 daw. ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 434. 
891

 ix. Ambos, Katanga Trial, 2 JICJ (2014), 219_229; Vest, Participation, 2 JICJ (2014), 295_309; Ohlin, 

Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 725_746. 
892

 igulisxmeba romis statutis 25-e da 28-e muxlebs Soris konkurenciis sakiTxi. 
ix. naSromis am Tavis $6.4. 
893

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 428.  
894

 ix. iqve, par. 429.  
895

 Sead. Schabas, RS Commentary (2010), 463. 
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unda Seicavdes danaSaulis Cadenis Sesaxeb cnobas.896 ICC samoqalaqo 
meTauris mimarT ufro maRal mentalur elements awesebs.897 kerZod, 
samxedro meTauris mimarT wayenebuli standartisgan (daudevroba) 
gansxvavebiT samoqalaqo meTaurisTvis wayenebulia gulgrilobis 
(recklessness) an eventualuri ganzraxvis standarti. Sabasi 28(b)(i)-e 
muxlSi mocemul konstruqcias Segnebulad ugulebelyofda 
informacias (consciously disregarded information) gulgrilobis (recklessness) 

formad miiCnevda,898 gansxvavebiT samxedro meTaurisTvis 
gaTvaliswinebuli mentaluri elementisa, romelic, garkveulwilad, 
daudevrobis formas Seicavs. aq igi eyrdnoba ad hoc tribunalebis 
hqonda mizezi rom scodnodas mentalur elements, romelSic 
meTaurs unda hqonoda mizezi, scodnoda mosalodneli danaSaulebis 
riskis, misi xelqveiTebis mxridan saerTaSoriso danaSaulebis 
Cadenis ganzraxvis, maTi mimdinareobis, Tu ukve Cadenis Sesaxeb. 
aRniSnuli informacia unda iyos xelmisawvdomi meTaurisTvis, rom 
danaSauli SeiZleba Cadeniliyo misi xelqveiTebis mier.899  

4.2.3.1. gulgriloba 

samoqalaqo meTaurebis misamarTiT Sabasi argumentirebulad 
miiCnevs gulgrilobis (recklessness) mentalur elements, rogorc romis 
statutis 30-e muxlis gamonaklis SemTxvevas.900 

sisxlis samarTlis saerTaSoriso sasamarTloebis 
statutebiTa da precedentuli samarTliT gulgrilobis (recklessness) 
cneba, calsaxad, pirdapir ar aris dadgenili. martivi 
formulirebiT, igi unda ganimartos, rogorc piris uyuradRebo 
damokidebuleba ,,risksa” da SesaZlo SedegTan mimarTebiT,901 sxva 
sityvebiT _ rodesac mosalodneli Sedegi damnaSavis mier aris 
aRqmuli, magram ignorirebuli.902 swored amiT gansxvavdeba 
gulgriloba (recklessness) daudevrobisgan, ra drosac, pirs unda 
scodnoda materialuri elementebis realizaciiT gamowveuli 
,,riskis” Sesaxeb.903  
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 Sead. Kiss, Command Responsibility, krebulSi: Stahn (ed.), ICC (2015), 647. 
897

 Sead. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 390; ix. aseve: Meloni, 

Command Responsibility (2010), 186. 
898

 ix. Schabas, RS Commentary (2010), 463; ix. aseve: Meloni, Command Responsibility (2010), 

184_185; Werle, Jessberger, Principles of ICL (2014), 229, par. 595, 599. 
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 ix. iqve, 463; ix. aseve: ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and 

Lukic, TC Judgment, 26.2.2009, Vol. 1 of 4, par. 120; ICTY, Prosecutor v. Strugar, AC Judgment, 

17.7.2008, par. 298, 304; ICTY, Prosecutor v. Blaskic, AC Judgment, 29.7.2004, par. 62.  
900

 Sead. iqve.  
901

 Sead. Martino, Recklessness, krebulSi: Cassese (ed.), Oxford Companion (2009), 479. 
gulgrilobis cnebis Sesaxeb daw. ix. iqve, 479_482.       
902

 Sead. Meloni, Command Responsibility (2010), 185, sqolio 226.  
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 Sead. iqve.  
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romis statutis 28(b)(i)-e muxlis SemTxvevac ,,Segnebulad 
ugulebelyofda informacias, romelic aSkarad miuTiTebda, rom 
xelqveiTni sCadiodnen an ganzraxuli hqondaT aseT danaSaulTa 
Cadena”, gulisxmobs piris uyuradRebo, gulgril (,,Segnebulad 
ugulebelyofda informacias, romelic aSkarad miuTiTebda”) 
damokidebulebas ,,risksa” da SesaZlo SedegTan mimarTebiT (,,rom 
xelqveiTni sCadiodnen, an ganzraxuli hqondaT aseT danaSaulTa 
Cadena”).   

4.2.3.2. samoqalaqo meTauris pasuxismgeblobis ufro mkacri 
mentaluri elementi 

samoqalaqo meTaurisTvis gaTvaliswinebuli ufro maRali 
mentaluri elementis standartis arseboba, rac SeiZleba iTqvas 
aseve materialur elementzec, gamomdinareobs samoqalaqo meTaursa 
da xelqveiTs Soris arsebuli ,,specifikuri” subordinaciidan, 
samxedro meTaursa da xelqveiTs Soris arsebul subordinaciasTan 
SedarebiT. es ukanaskneli ufro struqturirebulia, sadac arsebobs 
mkacri dasjis sistema, romelic saWiroebs xelqveiTebze mkacri 
kontrolis SesaZleblobas. iqidan gamomdinare, rom aseTi sistema ar 
arsebobs samoqalaqo meTaurebis SemTxvevaSi, romis statuti ufro 
metad ,,akontrolebs” samoqalaqo meTaurs.904  

 

5. meTauris mier Seusrulebeli movaleoba 

saerTaSoriso sisxlis samarTali romis statutis 28-e muxlis 
(a)(ii)-e da (b)(iii)-e qvepunqtebiT awesebs meTauris mier Sesasrulebel 
sam movaleobas, rogorebicaa: prevenciuli (preventive), represiuli 

(repressive) da saWiro da gonivruli (necessary and reasonable) zomebis 
gatareba.    

 
5.1. prevenciuli movaleoba 

prevenciuli movaleobis Seusrulebloba gulisxmobs iseT 
SemTxvevas, rodesac danaSauli jer ar aris Cadenili da meTauri, 
romelmac icoda an unda scodnoda mosalodneli saSiSroebis 
Sesaxeb, ar atarebs Sesabamis prevenciul zomebs.905 magaliTad, 
meTauri unda darwmundes, xelqveiTebma kargad ician Tu ara 
saerTaSoriso humanitaruli samarTali; ramdenad Seesabameba 
saerTaSoriso samarTals, omis samarTals mimdinare qmedebebi; aris 

                                                           
904

 Sead. Kiss, Command Responsibility, krebulSi: Stahn (ed.), ICC (2015), 613.  
905

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 437.  
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Tu ara sakmarisi disciplina xelqveiTebis mier ukanono qmedebis 
gamosaricxad da sxv.906   

 
5.2. represiuli movaleoba 

represiuli movaleobis Seusrulebloba gulisxmobs sam 
faqtors: erTi mxriv, mimdinare danaSaulebis ugulebelyofas;907 
meore mxriv, ukve Cadenili danaSaulebis dausjelobas;908 da, mesame 
mxriv, saTanado organoebisaTvis informaciis gadaucemlobas 
gamoZiebisa da sisxlissamarTlebrivi devnis dasawyebad.909 

 
5.3. saWiro da gonivruli zomebis gatarebis movaleoba 

saWiro da gonivruli zomebis gatarebis movaleoba exeba 
rogorc prevenciul, ise represiul movaleobas, rac gulisxmobs, 
rom, Tu saWiro da gonivruli zomebis gatarebis SesaZlebloba ar 
iyo, meTauri ver daisjeba prevenciuli da represiuli movaleobis 
SeusruleblobisaTvis.910 es elementi saerTaSoriso humanitaruli 
samarTlis ganmartebis sagania. aq igulisxmeba zomebis gatarebis 
,,materialuri SesaZlebloba”.911 saWiro zomebis miRebaSi igulisxmeba 
meTauris mier gansaxorcielebeli yvela aucilebeli pirobis miReba, 
romlebic, erTad aRebuli, uzrunvelyofda represiuli da 
prevenciuli movaleobis Sesrulebas. rac Seexeba gonivrul zomas, 
igi unda iyos proporciuli, kerZod, romliTac iqneba 
gaTvaliswinebuli danaSaulis Cadenis albaToba da konfliqtur 
situaciaSi Seqmnili nebismieri garemoeba.912  

 

6. meTauris (ufrosis) pasuxismgeblobis analizi  

ICC-is mier meTauris individualuri pasuxismgeblobis 
damafuZnebeli garemoebebis, kvalifikaciisaTvis aucilebeli 
niSnebis mimoxilvis Semdeg SesaZlebelia meTauris pasuxismgeblobis 
uaxlesi koncefciis Sefaseba. kerZod, danaSaulSi 
amsruleblobisTvis gaTvaliswinebul saxeebTan konkurenciisas 
romels unda mieniWos upiratesoba, riT gansxvavdeba igi 

                                                           
906

 ix. iqve, par. 438.  
907

 ix. iqve, par. 439_441.  
908

 ix. iqve, par. 439.  
909

 ix. iqve, par. 442.  
910

 Sead. Werle, Jessberger, Principles of ICL (2014), 231.  
911

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 443.  
912

 ix. Kiss, Command Responsibility, krebulSi: Stahn (ed.), ICC (2015), 631_632.  

ავტორის სტილი დაცულია



  

210 
 

individualuri pasuxismgeblobis sxva saxeebisgan da  danaSaulSi 
monawileobis romel formas miekuTvneba. 

 
6.1. meTauris pasuxismgeblobis ,,specialuri subieqti” 

meTauris pasuxismgeblobis doqtrinis subieqti SeiZleba iyos 
mxolod meTauri _ rogorc maRali Tanamdebobis piri didi 
ZalauflebiT, ise dabali rangis, an rangis armqone meTauri, 
romelic ramdenime pirs akontrolebs.913 kvalifikaciisTvis 
aucilebeli araa danaSaulis pirdapiri amsruleblis 
identifikacia.914  

 
6.2. umoqmedobis materialuri da mentaluri elementebi 

romis statutis 28-e muxli Seicavs umoqmedobis or 
materialur elements: pirveli _ es zogadi umoqmedobaa, rodesac 
meTauri isjeba saTanado kontrolis ganuxorcieleblobisaTvis, 
rasac Sedegad mohyva danaSaulebis Cadena; meore _ es aris 
specialuri umoqmedobis SemTxveva, gaTvaliswinebuli 28-e muxlis 
(a)(ii) da (b)(ii) qvepunqtebiT, rodesac meTaurma ar miiRo zomebi, raTa 
Tavidan aecilebina an aRekveTa danaSaulTa Cadena an gadaeca 
sakiTxi kompetenturi organoebisTvis.915 aRniSnuli umoqmedobis 
orive saxis materialur elementTan rogorc samxedro meTauris, ise 
samoqalaqo meTauris damokidebuleba unda Semoifarglos saerTo 
codnis mentaluri elementiT, 30-e muxlis (default rule) 

interpretirebiT. 

meTauris pasuxismgebloba romis statutSi mentaluri 
elementis axal standarts awesebs, 30-e muxlis sityvasityviTi 
Sinaarsis gareT. kerZod, daudevrobis, gulgrilobisa da sxva 
mentaluri elementebis gamoyenebiT, igi pirdapiri ganzraxvis gareSe 
Cadenili danaSaulis SemTxvevaSi sisxlissamarTlebrivi devnis 
,,erTaderT saSualebad rCeba”.  

umoqmedobis elementidan gamomdinare, meTauris 
pasuxismgeblobis koncefcia meTauris umoqmedobis dasjadobas 
axdens arasaTanado kontrolis, prevenciuli da represiuli zomebis 
ganuxorcieleblobisa da sakiTxis kompetenturi organoebisTvis 
gadaucemlobisaTvis. am mxriv igi gansxvavdeba JCE-isgan. 

 
 

                                                           
913

 Sead. iqve, 614_615.  
914

 Sead. iqve, 615.  
915

 Sead. Sliedregt, Individual Responsibility (2012), 199.   
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6.3. meTauris pasuxismgebloba da JCE 

meTauris pasuxismgeblobis doqtrinis kvleva gviCvenebs, rom 
igi fundamenturad gansxvavdeba JCE-isgan.916 farTo gagebiT, 
SesaZlebelia, orive msgavsi pasuxismgeblobis saxeebis Sexedulebas 
tovebs. kerZod, gavrcobili JCE-is Tanaamsruleblis msgavsad917, 
meTauri morCilad ,,iRebs risks sakuTar Tavze”, ar moxdeba 
danaSauli. Tumca mTavari gansxvaveba isev umoqmedobasa da mentalur 
elementSia. 

umoqmedobis elementTan dakavSirebiT, JCE iTxovs ufro 
,,pozitiur aqts” (positive act)918 an kotribucias gaerTianebaSi, rodesac 
meTauris pasuxismgeblobisTvis umoqmedobac sakmarisia. meTauris 
pasuxismgeblobisTvis aucilebelia ierarqiuli, ,,vertikaluri” 
urTierTobis arseboba, im pirTa Soris, romelTagan erTis 
valdebulebaa zedamxedvelobis, meTvalyureobis ganxorcieleba, 
xolo meoris mier aucilebelia pirdapir, uSualod danaSaulis 
Cadena. am formulisgan gansxvavebiT, JCE-is wevrebi, konkretulad, 
ZiriTadi JCE-is Tanaamsruleblebi, zogadad, damokidebuli arian 
erTsa da imave ierarqiul doneze da moqmedeben ,,horizontaluri” 
formiT. JCE-is SigniT meTauris pasuxismgeblobis, politikuri 
lideris poziciis Cveneba ar aris aucilebeli. JCE-is koncefcia 
iTxovs minimalur koordinacias, romelic warmodgenilia rogorc 
,,nebis horizontaluri gamoxatuleba”, romelic aerTianebs 
amsruleblebs. meTauris pasuxismgeblobis koncefciisgan 
gansxvavebiT, misi mTavari iaraRi _ es aris TanaamsrulebelTa 
araoficialuri kavSiri da martivi urTierTobebi.919 

arsebiTi gansxvaveba aseve igrZnoba mentalur elementebSi. 
ZiriTadi JCE-is dros, amsrulebeli iziarebs sxva 
Tanaamsruleblebis ganzraxvas, sadac saerTo subieqturi elementi 
mimarTulia konkretuli danaSaulebis amsruleblisa da 
gaerTianebis saboloo miznisken. sxva kategoriebis, gansakuTrebiT 
gavrcobili JCE-is dros, amsrulebels unda hqondes 
gaTvaliswinebuli danaSaulis saerTo mizani da ganWvretadobis 
elementi. meTauris pasuxismgeblobis dros, aRniSnulisgan 

                                                           
916

 Sead. Ambos, ‗Most Responsible‘, krebulSi: Nollkaemper, Wilt (ed.), System Criminality (2009), 138. 
917

 gavrcobili JCE-is cnebiT, saerTo gegmis farglebSi, adamianTa jgufi sCadis 
gegmiT gauTvaliswinebel qmedebas. individualuri pasuxismgeblobisTvis unda 
dadgindes: Tu ramdenad iyo ganWvretadi jgufis erT-erTi wevris mier danaSaulis 
Cadena da jgufis erT-erTma wevrma, gaerTianebis farglebSi aseTi danaSaulis 
Cadenis codniT, nebayoflobiT, morCilad ,,aiRo Tu ara riski sakuTar Tavze”. ix. 
ICTY, Prosecutor v. Tadic, AC Judgment, 15.7.1999, par. 204, 220, 228; ICTY, Prosecutor v. Stakic, TC 

Judgment, 31.7.2003, par. 436. 
918

 Sead. Ambos, ‗Most Responsible‘, krebulSi: Nollkaemper, Wilt (ed.), System Criminality (2009), 139.  
919

 Sead. iqve, 138_139.  
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gansxvavebiT, materialuri elementi gamoixateba meTauris mxridan 
saTanado xelmZRvanelobis ganuxorcieleblobaSi da, Sesabamisad, 
mentaluri elementic unda vrceldebodes xelmZRvanelobis 
ganuxorcieleblobaze, Tumca ara xelqveiTebis mier Cadenil 
danaSaulebze.920  

aRniSnuli gansxvavebebis miuxedavad, zemoT mocemul 
doqtrinebs saerTo maxasiaTebeli niSnebic aqvs. amis gamo maTi 
gamoyeneba erTdrouladac SeiZleba im dros, rodesac braldebulebs 
danaSaulebrivi aparatis ierarqiaSi garkveuli pozicia ukaviaT da 
arsebobs ierarqiuli gansxvaveba danaSaulis amsruleblebs Soris.921   

meTauris pasuxismgeblobis doqtrina gansxvavdeba 
amsruleblobis pasuxismgeblobis saxeebisgan. 

 
6.4. meTauris pasuxismgebloba da amsrulebloba                              

romis statuti, miuxedavad imisa, rom 25(3)-e muxlSi 
gansazRvravs individualuri pasuxismgeblobis saxeebs, meTauris 
pasuxismgeblobas gamoyofs calke _ 28-e muxlSi, rogorc 
individualuri pasuxismgeblobis damatebiT, sui generis, saxes.922 
Sesabamisad, misi bunebidan gamomdinare amsruleblobasTan 
SedarebiT  pasuxismgeblobac ufro msubuqi unda iyos.923 qmedebis 
kvalifikaciisTvis mniSvnelovania, Tu romel muxls unda mieniWos 
upiratesoba, rodesac konkurenciaa maT Soris da oriveTi 
SesaZlebelia pirze sisxlissamarTlebrivi pasuxismgeblobis 
dakisreba.   

konkretuli danaSaulis kvalifikaciis procesSi, rodesac 
arsebobs konkurencia amsruleblobasa [romis statutis 25(3)(a)-e 
muxli] da meTauris pasuxismgeblobas (romis statutis 28-e muxli) 
Soris, upiratesoba eniWeba pirvels. rogorc ICC-is winasasamarTlo 
palatam Prosecutor v. Bemba-s saqmeze daadgina, sisxlissamarTlebrivi 
pasuxismgeblobis dakisreba saerTaSoriso sisxlis samarTalSi 
meTauris pasuxismgeblobis doqtrinis safuZvelze, mxolod im 
SemTxvevaSia SesaZlebeli, rodesac ar arsebobs safuZvliani eWvi 
imisa, rom braldebuli ar aris pasuxismgebeli rogorc 
amsrulebeli 25(3)(a)-e muxlis farglebSi.924 kerZod, rodesac 
konkretul saqmeze arsebuli mtkicebulebebi sakmarisia 

                                                           
920

 Sead. iqve, 139.  
921

 Sead. iqve. ganmasxvavebeli da saerTo niSnebis Sesaxeb ix. iqve, 138_142; ix. aseve: 
Ambos, JCE and Command Responsibility, 5 JICJ (2007), 159_183. 
922

 Sead. Schabas, RS Commentary (2010), 457. 
923

 Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC 

(2010), 90_91. 
924

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 342.  
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daskvnisaTvis, rom iyo rogorc ,,aqtiuri amsrulebloba”, ise 
,,pasiuri amsrulebloba” _ meTauris pasuxismgebloba, upiratesoba 
amsruleblobas eniWeba.925  

aRsaniSnavia, rom Prosecutor v. Bemba-s saqmeze, Tavdapirvelad 
braldeba pasuxismgeblobis dakisrebas romis statutis 25(3)(a)-e 
muxlis farglebSi, Tanaamsruleblobis braldebiT moiTxovda, 
Tumca SemdgomSi igi Seicvala 28-e muxliT. winasasamarTlo palata 
darwmunda, rom braldebulze sisxlissamarTlebrivi 
pasuxismgeblobis dakisreba SeuZlebeli iyo 25(3)(a)-e muxlis 
farglebSi, rogorc Tanaamsruleblobis formiT da gadavida 28-e 
muxlis pasuxismgeblobis formaze, rogorc alternatiul 
saSualebaze.926 

Sesabamisad, danaSaulis gamoZiebisas, rodesac prokurori 
miRebuli mtkicebulebebiT ,,daeWvdeba”, rom konkretuli piri, 
SesaZloa, arsebiT kontribucias axorcielebda danaSaulSi, SeuZlia 
sisxlissamarTlebrivi devna jer daiwyos amsruleblobis 
doqtriniT. Tu gamoiricxeba braldebulis danaSaulSi arsebiTi 
kontribucia, maSin, misi mxridan efeqtiani kontrolis arsebobis 
SemTxvevaSi, sisxlissamarTlebrivi devna gagrZeldeba meTauris 
pasuxismgeblobis doqtriniT.   

meTauris pasuxismgeblobis doqtrina gansxvavdeba danaSaulSi 
Tanamonawileobis pasuxismgeblobis saxeebisgan. 

 
6.5. meTauris pasuxismgebloba da Tanamonawileoba 

miuxedavad imisa, rom meTauris pasuxismgeblobasa da 
Tanamonawileobas bevri saerTo niSani aqvs, pirvelis ganxilva ar 
SeiZleba meoris pasuxismgeblobaTa saxeebSi.927 doqtrinis mixedviT, 
meTaurze pasuxismgeblobis dakisreba xelqveiTebis mier Cadenili 
danaSaulebis gamo xdeba ara rogorc Tanamonawileze, aramed misi 
umoqmedobisa da arasaTanado xelmZRvanelobisaTvis, maSin, rodesac 
Tanamonawileobis pasuxismgebloba gulisxmobs moralur, Tu 
praqtikul daxmarebas ZiriTad amsrulebelze Tanamonawilis 
mxridan,928 kerZod, substanciur kontribucias (substantial contribution).929 

                                                           
925

 Sead. Schabas, RS Commentary (2010), 458. 
926

 Sead. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 40_49. 
927

 Sead. Bonafe, Command Responsibility, krebulSi: Cassese (ed.), Oxford Companion (2009), 270; 

ix. aseve: Mettraux, Command Responsibility (2009), 38. sawinaaRmdego azri ix. ICTY, Prosecutor 

v. Halilovic, TC Judgment, 16.11.2005, par. 43. 
928

 Sead. Mettraux, Command Responsibility (2009), 40.  
929

 Tanamonawileobis standartze ix. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn 

(ed.), ICC (2015), 557_591. 
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umoqmedoba dasjadia, vinaidan saerTaSoriso samarTali 
uwesebs valdebulebas meTaurebs, romelic xelqveiTebis mier 
Cadenili danaSaulebis prevenciiTa da maTi dasjiT gamoixateba. 
meTauri ar iziarebs pasuxismgeblobas xelqveiTTan erTad, romelmac 
Caidina danaSauli. igi pasuxs agebs arasaTanado 
xelmZRvanelobisaTvis.930  

aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos 
didma palatam saqmeze _ koronovi latviis winaaRmdeg (Koronov v. 

Latvia) _ danaSaulis Tavidan acilebis ganuxorcieleblobisaTvis 
meTauris pasuxismgebloba gaigo, rogorc ,,kontrolis movaleobis 
Seusrulebloba” (dereliction of a superior’s duty to control) da ara rogorc 
pasuxismgebloba sxvisi qmedebisaTvis.931 aRniSnuli mosazreba ar 
Seesabameba meTauris pasuxismgeblobis zemoganxilul precedentul 
samarTals, romelic mas pirveli xarisxis pasuxismgeblobis saxed 
miiCnevs. 

individualuri pasuxismgeblobis saxeTa konkurenciis sakiTxis 
mxriv yuradsaRebia Prosecutor v. Al Bashir-is saqme.  

 

7. Prosecutor v. Al Bashir-is saqme _ ratom daeyrdno sasamarTlo 
amsruleblobis doqtrinas 

Prosecutor v. Al Bashir-is saqmeze ICC-is braldebis mxare 
amsruleblobis doqtrinas iyenebs. sainteresoa, ratom ar gamoiyena 
man individualuri pasuxismgeblobis sxva saxe, kerZod, meTauris 
pasuxismgeblobis doqtrina saxelmwifos meTauris _ precedentuli 
mniSvnelobis saqmeze. am kiTxvaze pasuxis gasacemad, jer 
CamovTvaloT is pasuxismgeblobis saSualebebi, romlis gamoyenebac 
SesaZlebeli iyo arapirdapiri (Tana)amsruleblobis doqtrinis 
nacvlad. esenia: JCE, Tanaamsruleblobis doqtrina [25(3)(a)-e muxli], 
meTauris pasuxismgeblobis doqtrina [28(b)-e muxli], Tanamonawileoba 
[25(3)(b)-e muxli] da saerTo mizniT moqmedi dajgufebis daxmarebis 
pasuxismgeblobis saxe [25(3)(d)-e muxli].   

JCE-is doqtrinis gamoyenebasTan mimarTebiT pasuxi martivia. 
igi adreul etapze ICC-is mier Prosecutor v. Lubanga-s saqmeze iqna 
uaryofili.932 miT ufro, rom Tavis droze ICTY-is mier SemuSavebuli 

                                                           
930

 ix. ICTY, Prosecutor v. Halilovic, TC Judgment, 16.11.2005, par. 54. meTauris 
pasuxismgeblobasa da Tanamonawileobas Soris ganmasxvavebel niSnebze ix. Mettraux, 

Command Responsibility (2009), 37_44.  
931

 ix. ECHR, Koronov v. Latvia, GC Judgment, 17.5.2010, par. 156, 211, 213, 223; O’Keefe, ICL (2015), 

207. 
932

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 322_341. 
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JCE da arapirdapiri (Tana)amsrulebloba gansxvavebul aucilebel 
elementebs efuZneba.933  

rac Seexeba romis statutis 25(3)(a)-e muxlis farglebSi 
Tanaamsruleblobis doqtrinis individualur gamoyenebas, 
braldebebis mtkicebis procesSi igi ver iqneboda produqtiuli, al 
baSiris Tanamdebobidan, Tanaamsruleblobis doqtrinis Sinaarsidan 
gamomdinare, romelic sisxlissamarTlebriv pasuxismgeblobas 
,,horizontaluri mimarTulebiT” aviTarebs.934 erTi mxriv, 
arapirdapiri (Tana)amsruleblobisas ori piris dasja, romlebic 
xelmZRvanelobdnen sxvadasxva jgufs, Tavisuflad SesaZlebelia 
mxolod Tanaamsruleblobis doqtriniT, Tu damtkicdeba, rom isini 
moqmedebdnen saerTo mizniT.935 Tumca, meore mxriv, al baSiris 
SemTxveva gansxvavebulia, misi Tanamdebobis gamo, romelic pirdapiri 
mniSvnelobiT dakavSirebulia ,,vertikalur mmarTvelobasTan”. am 
SemTxvevaSi individualuri pasuxismgeblobis dafuZneba arapirdapiri 
amsruleblobis doqtrinis gamoyenebis gareSe, SeuZlebelia. 
Tanaamsruleblobis doqtrinis pasuxismgeblobis formati 
gansxvavebulia. Tanaamsrulebloba, rogorc Prosecutor v. Lubanga-s 
saqmeze ganimarta, gulisxmobs adamianTa dajgufebis koordinirebul 
kontribucias danaSaulis materialuri elementebis 
Sesasruleblad.936   

mesame alternativa _ meTauris pasuxismgeblobis saxis 
gamoyeneba Prosecutor v. Al Bashir-is saqmeze, marTlac, safuZvels ar iyo 
moklebuli,937 kerZod, al baSiris sisxlissamarTlebriv 
pasuxismgeblobaSi micema romis statutis 28(b)-e muxlis farglebSi, 
rogorc ,,samoqalaqo meTaurze, sasamarTlos iurisdiqciaSi Semavali 
danaSaulisTvis, romelic Caidines misi efeqturi Zalauflebis an 
kontrolis qveS, imis Sedegad, rom es piri aRniSnul xelqveiTebs ar 
uwevda saTanado kontrols”. iuridiul literaturaSi es mosazreba 
mxardaWerilia im argumentiT, rom kontrolis elementis arseboba, 
romelsac iTxovs TavisTavad Teoria amsrulebeli amsruleblis 

                                                           
933

 JCE iTxovs saerTo gegmis arsebobas, xolo Tanaamsruleblobis doqtrina 
kontrolisas. Tumca, orive maTgani damokidebulia danaSaulebze, romlebic 
xorcieldeba fizikurad sxva pirebis mier. ix. Sliedregt, Individual Responsibility (2012), 
170_171.  
934

 Sead. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 865.  
935

 ix. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 554.   
936

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 326; ix. aseve: ICC, 

Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 520. 
937

 ix. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 865_866, romlebic meTauris 
pasuxismgeblobas Prosecutor v. Al Bashir-is saqmeze individualuri pasuxismgeblobis 
yvelaze adekvatur saxed miiCneven.  
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ukan (perpetrator behind perpetrator, Täter hinter dem Täter)938, gaupatiurebasTan 
mimarTebiT, rTulad dasamtkicebelia.939 meTauris pasuxismgeblobis 
farglebSi, prokuraturam unda amtkicos mxolod al baSiris 
umoqmedoba, ,,organizaciaze” misi efeqturi Zalauflebisa da 
kontrolis elementis gamoyenebiT. al baSiris Tanamdebobrivi 
mdgomareoba ufro gaaiolebda am process. misi mtkiceba sajarod, 
TiTqos darfurSi ar momxdara gaupatiureba, SeiZleboda 
gamoyenebuliyo karg samxilad, rom, ,,ufrosma ar miiRo yvela saWiro 
da gonivruli zoma Tavisi uflebamosilebis farglebSi, rom Tavidan 
aecilebina an aRekveTa danaSaulTa Cadena”.940  

Tumca, mTavari argumenti, romelic, am etapze, gamoricxavs 
meTauris pasuxismgeblobis doqtrinas Prosecutor v. Al Bashir-is saqmeze, 
es aris Prosecutor v. Bemba-s saqmeze gamoyenebuli formula _ romis 
statutis 25(3)(a)-e muxlis upiratesoba 28-e muxlTan mimarTebiT.941 
saqmeSi mopovebuli mtkicebulebebidan gamomdinare, rodesac 
arsebobs safuZvliani eWvi, rom iyo rogorc ,,aqtiur amsrulebloba”, 
ise meTauris pasuxismgebloba, upiratesoba pirvels eniWeba.942 Tu 
aRniSnuli pasuxismgeblobis saxis mtkiceba ar gamouvida 
prokuraturas Prosecutor v. Al Bashir-is saqmeze, ar aris gamoricxuli, 
gadavides meTauris pasuxismgeblobis doqtrinaze. 

rac Seexeba al baSiris individualur pasuxismgeblobas 
danaSaulSi TanamonawileobisaTvis, misi saxeebi ar Seicavs 
danaSaulis amsruleblobaze kontrolis _ qmedebaze batonobis 
elementebs. romis statutis 25(3)(b)-e muxlis943 gamoyeneba 
SeuZlebelia amsruleblobasTan kavSirSi.944 miT ufro, rom 25(3)-e 
muxlis ,,ierarqiuli arqiteqturidan” gamomdinare, Tanamonawileoba 
[25(3)(b_c)-e muxli] da Tanamonawileobis daxmareba [25(3)(d)-e muxli] 
individualuri pasuxismgeblobis damatebiT formebs warmoadgens. 
Tanamonawiles, romelic danaSaulSi ,,meore xarisxis” monawilea, ar 

                                                           
938

 ix. ICC, Prosecutor v. Katanga and Chui, Confirmation of Charges, 30.9.2008, par. 496_497. ICC-is 
winasasamarTlo palatis mier citirebulia _ Roxin, Straftaten im Rahmen organisatorischer 

Machtapparate, GA (1963), 193_207. aRniSnuli statiis inglisuri versia ix. Roxin, Organized 

Power Structures, 9 JICJ (2011), 193_205. aRniSnuli naSromis gamoqveynebis Semdgom, 
roqsinis Teoria aRiara germaniis federalurma sasamarTlom (Bundesgerichtshof). 
amasTan dakavSirebiT daw. ix. Weigend, Perpetration through an Organization, 9 JICJ (2011), 94_99. 
doqtrinis kritikaze ix. iqve, 99_101. 
939

 ix. Giamanco, The Perpetrator Behind the Perpetrator, 25 TICLJ (2011), 239, 242_243. 
940

 ix. iqve, 234; ix. aseve: romis statutis 28(b)(iii)-e muxli. 
941

 ix. ICC, Prosecutor v. Bemba, Confirmation of Charges, 15.6.2009, par. 342. 
942

 ix. Schabas, RS Commentary (2010), 458.  
943

 ix. romis statutis 25(3)(b)-e muxli:  

,,uxelmZRvanelebs, waaqezebs an xels Seuwyobs aRniSnuli danaSaulis 
Cadenas, Tu es danaSauli Cadenilia an iyo misi Cadenis mcdeloba.”  

944
 Sead. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 865. romis statutis 25(3)(b)-e 

muxlze ix. Schabas, RS Commentary (2010), 430 da momdevno gverdebi. 
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gaaCnia danaSaulze kontrolis SesaZlebloba, axorcielebs 
danaSaulSi ara arsebiT kontribucias, aramed substanciur 
kontribucias. swored, es aris mTavari gansxvaveba amsruleblobasa 

da Tanamonawileobas Soris, rasac Prosecutor v. Lubanga-s saqmeze gaesva 
xazi,945 xolo 25(3)(d)-e muxliT gaTvaliswinebuli individualuri 
pasuxismgeblobis forma moiTxovs mniSvnelovani kontribuciis 
standartis arsebobas.946  

rogorc zemoT aRvniSneT, prokuraturis mtkicebiT, al baSirs 
gaaCnda sruli kontroli im pirebze, romlebic uSualod 
axorcielebdnen danaSaulebs, kerZod, pirdapiri amsruleblebis 
mimarT. romis statutis 25(3)(d)-e muxli,947 romelic miCneulia, 
rogorc JCE-is msgavsi forma,948 warmoadgens Tanamonawileobis 
daxmarebas, damatebiTi xasiaTis matarebelia,949 rac mis gamoyenebas 
gamoricxavs.  

miuxedavad amisa, arapirdapiri (Tana)amsrulebloba Prosecutor v. 

Al Bashir-is saqmeze adekvatur pasuxismgeblobis saSualebad unda 
miviCnioT, romelic saerTaSoriso sisxlis samarTlis moTxovnebs 
akmayofilebs.950 Tu ratom iyenebs ICC mas da ara pasuxismgeblobis 
sxva saxes, es ukve zemoT ganvixileT. Tumca xazgasasmelia mTavari 
faqtori _ arapirdapiri (Tana)amsruleblobiT, al baSiri miiRebs 
sasjelis ufro maRal zomas, vidre pasuxismgeblobis sxva 
saSualebebiT da xdeba personalurad pasuxismgebeli qveyanaSi 
ganxorcielebuli danaSaulebisTvis.951 amiT, SesaZlebelia, 

                                                           
945

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, par. 996_997. 
946

 ix. ICC, Prosecutor v. Mbarushimana, Confirmation of Charges, 16.12.2011, par. 283; ICC, Prosecutor 

v. Katanga, TC Judgment, 7.3.2014, par. 1620, 1632_1636.  
947

 ix. romis statutis 25(3)(d)-e muxli:  
,,3. sasamarTlos iurisdiqciaSi Semavali danaSaulis Camden pirs, winamdebare 
wesdebis Sesabamisad, ekisreba sisxlis samarTlis pasuxismgebloba da 
isjeba, Tu es piri: ... 
(d) nebismieri sxva saxiT xels uwyobs saerTo mizniT moqmed pirTa jgufis 
mier danaSaulis Cadenas an Cadenis mcdelobas. aseTi xelSewyoba unda 
xdebodes ganzrax, anda  
(i) miznad isaxavdes jgufis danaSaulebrivi miznis ganxorcielebas an 
danaSaulebrivi saqmianobis gagrZelebas, Tu aseTi mizani an saqmianoba 
moicavs sasamarTlos iurisdiqciaSi Semavali danaSaulis Cadenas; an  
(ii) xorcieldebodes imis winaswari SegnebiT, rom jgufi miznad isaxavs 
danaSaulis Cadenas.” 

948
 ix. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 865; JCE-is da 25(3)(d)-e muxlTan 

mimarTebiT ix. Weigend, Co-perpetration, 6 JICJ (2008), 477_478.   
949

 ix. ICC, Prosecutor v. Lubanga, Confirmation of Charges, 29.1.2007, par. 334-336; ix. aseve: 
Schabas, RS Commentary (2010), 436_437.  
950

 Sead. Jessberger, Geneuss, Indirect Perpetration, 6 JICJ (2008), 866. 
951

 Sead. Giamanco, The Perpetrator Behind the Perpetrator, 25 TICLJ (2011), 242_243. 
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arapirdapiri (Tana)amsruleblobis doqtrina ,,cnobili” damnaSaveebis 
sisxlissamarTlebrivi devnis mTavar iaraRad iqces.  

 

8. Sejameba 

saerTo jamSi, meTauris pasuxismgeblobis doqtrina 
individualur pasuxismgeblobas akisrebs samxedro da samoqalaqo 
meTaurs daqvemdebarebuli xelqveiTebis mimarT efeqtiani kontrolis 
ganuxorcieleblobisaTvis _ prevenciuli, represiuli da saWiro da 
gonivruli zomebis gautareblobis gamo. meTauri arasaTanado 
kontrolisaTvis isjeba Tu man icoda, rom xelqveiTebi sCadian an 
ganzraxuli hqondaT statutiT gaTvaliswinebuli danaSaulebis 
Cadena da gulgrilad an daudevrad ekideboda aRniSnuls. 
umTavresia, meTauri ar unda axorcielebdes danaSaulSi arsebiT, 
substanciur an mniSvnelovan kontribucias, aramed igi unda iCendes 
umoqmedobas da hqondes efeqtiani kontrolis SesaZlebloba 
daqvemdebarebuli xelqveiTebis mimarT. romis statutis 28-e muxliT 
gaTvaliswinebuli meTauris pasuxismgeblobis forma konkurenciaSia 
25-e muxliT gaTvaliswinebuli individualuri pasuxismgeblobis, 
kerZod, amsruleblobis formebTan, romlebsac upiratesoba eniWeba _ 
saTanado safuZvlebis arsebobisas, meTauri daisjeba 
amsruleblobisaTvis swored 25(3)(a)-e da ara 28-e muxlze miTiTebiT. 

meTauris pasuxismgeblobis koncefciis aRniSnuli cneba araa 
saboloo. misi pasuxismgeblobis damafuZnebeli materialuri da 
mentaluri garemoebebis ganmarteba, SesaZloa, momavalSi Seicvalos, 
aRniSnul garemoebebTan dakavSirebiT praqtikasa da dogmatikaSi 
arsebul azrTa sxvadasxvaobidan gamomdinare. amis mizezia is, rom 
igi Seicavs sisxlis samarTlis zogadi nawilisTvis mniSvnelovan, 
fundamentur aspeqtebs,952 rasac warmodgenili naSromic miuTiTebs.  

 

 

 

 

 

 

 

                                                           
952

 Sead. Kiss, Command Responsibility, krebulSi: Stahn (ed.), ICC (2015), 648.  
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XIII. danaSaulSi monawileobis formebis kategorizaciis 
mniSvneloba sasjelis Sefardebisas amsrulebloba-

Tanamonawileobis saxiT 

amsrulebloba-Tanamonawileobis saxiT danaSaulSi 
monawileobis ori modeli arsebobs: pirveli _ 
kontinenturevropuli, gansakuTrebiT, germaniis sisxlis samarTlis 
dogmatikaze orientirebuli da meore _ angloamerikuli modeli, 
gansakuTrebiT, didi britaneTisa da aSS-is sisxlis samarTlis 
dogmatikaze dafuZnebuli. pirvelSi, amsrulebloba-
Tanamonawileobis pasuxismgeblobis formebis konkretizaciis 
aucilebloba, dogmaturad, fuZemdebluria (Tundac, sasjelis 
Sefardebis kuTxiT), xolo meoreSi imdenad mniSvnelovani ara, 
rogorc es pirvelSia. 

orive modeli saerTaSoriso sisxlis samarTlisTvis kargad 
nacnobia: angloamerikuli, ZiriTadad, gamoiyeneboda ICC-mde,953 xolo 
germanuli, ICC-is moqmedi individualuri pasuxismgeblobis modelia. 

romis statutis kompleqsuri agebulebidan gamomdinare, 25(3)-e 
muxlSi mocemuli individualuri pasuxismgeblobis formebis 
ierarqiasTan dakavSirebiT, ICC-is mosamarTleebs Soris azrTa 
sxvadasxvaobaa _ danaSaulSi monawileobis formebis konkretizaciis 
romel models unda mieniWos upiratesoba, germanuls _ ,,mkacrs”, Tu 
angloamerikuls _ ,,msubuqs”.  

amsrulebloba-Tanamonawileobis saxiT sasjelis simZimis 
gansasazRvravad danaSaulSi monawileobis kategorizaciis 
aucilebelobis sakiTxis ganxilva TviTon ICC-is SigniT am TemasTan 
dakavSirebiT arsebuli azrTa sxvadasxvaobis ganxilviT daviwyoT.  

 

1. problemis arsi 

saerTaSoriso sisxlis samarTali ori erTmaneTisagan 
gansxvavebuli, angloamerikuli da kontinenturevropuli 
samarTlebrivi sistemebis normaTa sinTezia.954 aRniSnulma romis 
statutis Seqmnis procesSi araerTxel iCina Tavi, rodesac saxeze 

                                                           
953

 ix. naSromis III Tavi, $4 da $5.  
954

 angloamerikul da saerTaSoriso sisxlis samarTalSi danaSaulis sistemasTan 
mimarTebiT ix. turava, safuZvlebi (2015), 161_198; turava, moZRvreba (2011), 6 (par. 9), 
56_57; maRlakeliZe, danaSaulis sistema, 2/3 marTlmsajuleba da kanoni (2007), 
242_250. 
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iyo orive sistemis warmomadgenel mecnierTa da praqtikos iuristTa 
Soris azrTa sxvadasxvaoba rig sakiTxebTan mimarTebiT.955  

erT-erTi mTavari sakiTxi, romelSic mosamarTleebi fulfordi 
da uingaerti ewinaaRmdegebian ICC-is sxva mosamarTleebs, sxva zemoT 
ganxilul sakiTxebTan erTad956, es aris 25(3)-e muxlSi mocemuli 
pasuxismgeblobis saxeTa ierarqiuli dayofa, amsrulebloba-
Tanamonawileobis ,,mkacr” formulaze dayrdnobiT957, romlis 
mixedviTac amsrulebloba [25(3)(a)-e muxli] aris pasuxismgeblobis 
yvelaze mZime forma da sxva danarCeni [25(3)(b)(c)(d)-e muxli] _ 
msubuqi.  

fulfordi danaSaulSi monawileobisaTvis ,,horizontaluri 
pasuxismgeblobis” midgomas emxroba. misi azriT, 25(3)-e muxlis 
mizani araa danaSaulSi monawileobis sxvadasxva formis 
urTierTgamoricxva.958 25(3)(b)-e muxli, magaliTad, waqezeba 
danaSaulSi, monawileobis aranakleb mZime formaa ,,sxva piris 
meSveobiT” danaSaulis amsruleblobasTan SedarebiT.959 muxlis 
ierarqiaze saubrisas, masobrivi mkvlelobis SemTxvevaSi, 
uingaertisTvis rTulad warmosadgenia rigiTi jariskacis ufro 
meti braleuloba uSualo amsruleblobisaTvis im generalTan 
SefardebiT, romelic daxmarebas uwevda aseT mkvlelobebs, 25(3)(c)-e 
muxlis mixedviT. misi azriT, braleuloba konkretuli saqmis 
faqtobriv garemoebebs unda eyrdnobodes, vidre zogadsamarTlebriv 
kategorias. xelmZRvanelobis elementi ar unda aisaxos danaSaulSi 
monawileobis konkretul formaze, aramed SeiZleba sasjelis 
daniSvnis dros iqnes gaTvaliswinebuli.960 danaSaulSi monawileobis 
forma ver iqneba sasjelis simZimis ganmsazRvreli, miT ufro, 
rodesac romis statutis 78-e muxli da procedurisa da mtkicebis 
wesebis 145-e wesi amis aucileblobas ar awesebs. mniSvnelovania 
danaSaulis simZime, braldebulis individualuri garemoebebi da 
danaSaulSi monawileobis done.961 

fulfordisa da uingaertis gansxvavebuli azri gamoiwvia 
Prosecutor v. Lubanga-s saqmeze ICC-is sasamarTlo palatis 
gadawyvetilebam 25(3)-e muxlTan mimarTebiT, romlis mixedviTac, igi 
mkafiod moicavs amsruleblobisa [25(3)(a)-e muxli] da 

                                                           
955

 ix. Clark, Drafting a General Part to a Penal Code, 19 CLF (2008), 519_552. 
956

 ix. naSromis IX Tavi, $6.1. 
957

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, par. 6, 8; ICC, 

Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, par. 6, 22_30.  
958

 ix. iqve, par. 7.  
959

 ix. iqve, par. 8. 
960

 ix. ICC, Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, par. 24.  
961

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, par. 9; ICC, 

Prosecutor v. Chui, TC Judgment, Concurring Opinion of Wyngaert, 18.12.2012, par. 27.  
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Tanamonawileobis [25(3)(b)(c)(d)-e muxli] saxeebs, kerZod, amsrulebelia 
arsebiTi kontribuciis ganmaxorcielebeli piri, gansxvavebiT 
Tanamonawilisgan. danaSaulSi monawileobis formis aseTi 
konkretizacia xazs usvams braleulobis xarisxs, Tu vin aris 
yvelaze ufro pasuxismgebeli saerTaSoriso danaSaulebis 
CadenaSi.962 

Prosecutor v. Lubanga-s saqmeze sasamarTlo palatis pozicia imave 
saqmeze, daamtkica aseve, ICC-is saapelacio palatam. palatis 
poziciiT, individs SeuZlia pasuxismgebloba daekisros danaSaulis 
amsruleblobisaTvis _ 25(3)(a)-e muxlis mixedviT, an amsruleblobaSi 
kontribuciisaTvis _ 25(3)(b)(c)(d)-e muxlis mixedviT. sxvaoba aris ara 
terminologiuri, aramed arsebiTi _ bralis xarisxSi. piri romelic 
sCadis danaSauls (igulisxmeba amsrulebeli), ufro metad 
braleulia, vidre piri, romelic kontribucias axorcielebs sxva 
piris an pirTa mier Cadenil danaSaulSi.963   

fulfordisa da uingaertis midgoma angloamerikul samarTals 
eyrdnoba, gansxvavebiT sxva mosamarTleebisgan, romlebic roqsinis 
qmedebaze batonobis Teorias aniWeben upiratesobas. ufro meti 
sicxadisTvis, gavaanalizoT TiToeuli modeli, Tu rogor moqmedebs 
igi erovnul samarTalSi. 

 

2. amsrulebloba-Tanamonawileobis angloamerikuli da 
kontinenturevropuli modelebi 

romis statutis kontinenturevropuli da angloamerikuli 
samarTlis sistemis kombinirebuli struqturidan gamomdinare, 
aRniSnuli ,,debatebi” mosalodneli iyo ICC-Si, gansakuTrebiT, 
individualuri pasuxismgeblobis dasabuTebis nawilSi964. 

sasjelis Sefardebisas danaSaulSi monawileobis formebis 
konkretizaciis mniSvnelobaze dava pirdapir dakavSirebulia 
angloamerikuli da kontinenturevropuli individualuri 
pasuxismgeblobis sistemebis arsebiTad gansxvavebul modelebTan. 

 

2.1. amsrulebloba-Tanamonawileobis germanuli (,,mkacri”) modeli 

germaniis sisxlis samarTali danaSaulSi monawileobis 
(Participation / Beteiligung) formebs gansazRvravs mkafiod, 

amsruleblobisa (Perpetratorship / Täterschaft) da Tanamonawileobis 
                                                           
962

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, 14.3.2012, par. 999. arsebiT kontribuciaze ix. 
iqve, par. 989_1006.  
963

 ix. ICC, Prosecutor v. Lubanga, AC Judgment, 1.12.2014, par. 462.  
964

 ix. naSromis I Tavi. 
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(Accessorial liability / Teilnahme) _ ZiriTadi da damatebiTi 
pasuxismgeblobis saxiT. maTi urTierTgamijvnis araerTi Teoria 
SemuSavda literaturaSi.965 dResdReobiT gamoiyeneba materialur-
obieqturi Teoriis farglebSi Camoyalibebuli roqsinis qmedebaze 
batonobis (domination of the act an control of the act; Tatherrschaft) Teoria. 
kerZod, qmedebaze funqcionaluri batonobisa (functional control over the 

act; Funktionelle Tatherrschaft) da organizaciuli batonobis (control over the 

an organization; Organisationsherrschaft), igive organizaciaze batonobis 
Teoria.966 imis dasadgenad, ,,Tu vin aris ufro metad 
pasuxismgebeli”967.968 

germaniis sisxlis samarTlis kodeqsis mixedviT, 
amsruleblobis sami saxe arsebobs: pirdapiri amsrulebloba (direct 

Perpetration; Unmittelbare Täterschaft), arapirdapiri amsrulebloba (Indirect 

Perpetration; mittelbare Täterschaft) da Tanaamsrulebloba (Co-perpetration; 

Mittäterschaft).969 Tanamonawileobis mxolod ori saxe arsebobs: 
wamqezebloba (Instigation / Anstiftung)970 da daxmareba (aiding / Beihilfe)971.972 

germaniis sasamarTlo praqtikis mixedviT, Tanamonawilis 
qmedeba SeiZleba ar iyos drosa da sivrceSi axlos amsruleblis 
mier danaSaulis aqtiur CadenasTan. misi kontribucia SeiZleba 
ganxorcieldes ufro adre, vidre amsrulebelma SeimuSava 
konkretuli danaSaulebrivi gegma. damxmare savaldebulo araa 
axorcielebdes fizikur daxmarebas an praqtikul rCevebs aZlevdes 

                                                           
965

 rogoricaa formalur-obieqturi, subieqturi da materialur-obieqturi, 
qmedebaze batonobis Teoriebi. ix. Todua, amsrulebloba da Tanamonawileoba, 
saxelmZRvaneloSi: naWyebia, Todua (red.), sisxlis samarTali (2016), 300_335; turava, 
sisxlis samarTali (2013), 335_340; sulaqveliZe, qmedebaze batonoba da 
Tanamonawileoba, krebulSi: turava (red.), sisxlis samarTlis mecniereba (2013), 
191_201; mWedliSvili-hedrixi, gamovlinebis formebi (2011), 136_160. 
966

 ix. naSromis IX Tavi, $6.4.  
967

 Sead. Sliedregt, Individual Responsibility (2012), 77. 
968

 germanul sisxlis samarTalSi qmedebaze batonobis Teoriaze ix. Jain, The Control 

Theory, 12 CJIL (2011), 161_176. 
969

 germaniis sisxlis samarTlis kodeqsis 25-e muxlis pirveli nawilis mixedviT, 
amsrulebelia, vinc danaSauls sCadis uSualod an sxva piris meSveobiT, xolo 
meore nawilis mixedviT, Tu erTze metma pirma erToblivad Caidines danaSauli, 
TiToeuli iqneba pasuxismgebeli, rogorc amsrulebeli.   
970

 germaniis sisxlis samarTlis kodeqsis 26-e muxlis mixedviT, nebismieri piri, 
romelic ganzrax waaqezebs sxvas marTlsawinaaRmdego qmedebis ganzrax Casadenad, 
daisjeba waqezebisTvis.  
971

 germaniis sisxlis samarTlis kodeqsis 27-e muxlis mixedviT, nebismieri piri, 
romelic ganzrax daexmareba sxvas marTlsawinaaRmdego qmedebis CadenaSi, daisjeba 
daxmarebisTvis. 
972

 germaniis sisxlis samarTlis kodeqsis inglisuri versia xelmisawvdomia 
bmulze: <http://www.gesetze-im-internet.de/ englisch_stgb/>, [9.2.2016]. daw. ix. Weigend, Germany, 

krebulSi: Heller, Dubber, Comparative Criminal Law (2011), 263_267; ix. aseve: Bohlander, German 

Criminal Law (2009), 153_178; Hamdorf, JCE and Domestic Modes of Liability, 5 JICJ (2007), 209_215.  
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amsrulebels. mas SeuZlia Semoifarglos mxolod fsiqikuri 
daxmarebiTac. kerZod, savaldebulo araa conditio sine qua non kavSiris 
arseboba damxmaris qmedebasa da danaSaulis Cadenas Soris. 
mniSvnelovania, rom wamqezebelma an damxmarem gaaadvilos, xeli 
Seuwyos danaSaulis Cadenas.973 Tanamonawileobis aRniSnul farTo 
cnebasTan dakavSirebiT yuradsaRebia Prosecutor v. Demjanjuk-is saqme.974  

Tanamonawileobis aqcesoruli bunebidan gamomdinare, 
Tanamonawile isjeba mxolod maSin, rodesac amsrulebeli sCadis 
marTlsawinaaRmdego qmedebas. Tumca, aqcesorulobasTan 
dakavSirebiT, xazgasasmelia limitirebuli aqcesorulobis (limitierte 

Akzessorietät) Teoria, romlis mixedviTac, Tanamonawilis 
pasuxismgebloba araa damokidebuli amsruleblis braleulobaze. 
araa aucilebeli, rom amsrulebeli gasamarTldes. Tanamonawile 
mainc daisjeba, Tu amsrulebels epatia marTlsawinaaRmdego qmedeba, 
vTqvaT, Tu igi iyo suliT avadmyofi.975 

germaniis sisxlis samarTlis kodeqsSi yuradsaRebia 
danaSaulSi monawileobisaTvis sasjelis Sefardebis sistema, 
romelic imas eyrdnoba, piri danaSaulSi monawileobda amsruleblis 
Tu Tanamonawilis statusiT, kerZod, kodeqsis 27(2)-e muxli [49(1)-e 
muxlze miTiTebiT976], romelsac mosamarTle fulfordi uTiTebda 
Tavis gansxvavebul azrSi.977 germaniis sisxlis samarTlis kodeqsis 
27(2)-e muxlis mixedviT, danaSaulSi daxmarebisaTvis sasjelis 
Sefardebisas damxmaris sasjeli unda eyrdnobodes 
amsruleblisTvis Sefardebuli sasjelis zomas.978 

 
 
 
 

                                                           
973

 ix. Weigend, Problems of Attribution, 12 JICJ (2014), 261. 
974

 jon demianuki (John Demjanjuk) iyo ukraineli patimari, romelic 2011 wels 
miunxenis raionulma sasamarTlom gaasamarTla mkvlelobaSi 
TanamonawileobisaTvis. igi iyo sobiboris (Sobibor) sakoncentracio banakis guSagi. 
demianuks bralad edeboda Tanamonawileoba banakSi Cadenili danaSaulebisTvis. 
kerZod, sasamarTlos azriT, patimrebis mkvlelobis procesSi misi daswreba iyo 
mniSvnelovani mkvlelobaSi daxmarebisaTvis. banaki iyo Seqmnili eqskluziurad iq 
myofi patimrebis amosaxocad da ara gamasworebeli samuSao saqmianobisaTvis. 
Sesabamisad, nebismieri, romelic mWidrod emsaxureboda mas, dakavSirebuli iyo 
mkvlelobebTan. gadawyvetileba gasaCivrda saapelacio wesiT, Tumca demianukis 
gardacvalebis gamo, saqme bolomde ver iqna miyvanili. ix. iqve, 261_262. 
975

 ix. Bohlander, German Criminal Law (2009), 168.  
976

 romelic exeba kanoniT gaTvaliswinebuli specialuri Semamsubuqebeli 
garemoebebis sakiTxs.   
977

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, par. 11.  
978

 germaniis sisxlis samarTlis kodeqsis inglisuri versia xelmisawvdomia 
bmulze: <http://www.gesetze-im-internet.de/ englisch_stgb/>, [9.2.2016]. 
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2.2. amsrulebloba-Tanamonawileobis angloamerikuli (,,msubuqi”) 
modeli  

angloamerikuli modelis gasaazreblad, saWiroa, ganvixiloT 
konkretuli magaliTi:  

a.-m gadawyvita k.-s mokvla, am mizniT igi waaqezebs d.-s 
mkvlelobisTvis. b. daexmareba d.-s da mkvlelobisTvis 
gadascems danas. c. daexmareba a.-s da miawvdis informacias 
k.-s gadaadgilebis Sesaxeb. e.-s mihyavs d. da f. manqaniT k.-s 
saxlSi da daelodeba maT perimetris gakontrolebaSi. f. 
exmareba d.-s k.-s mokvlaSi, kerZod, f. akavebs k.-s, riTac 
sargeblobs d. da sasikvdilo Wrilobebs ayenebs k.-s. iqve 
g., k.-s ukmayofilo mosamsaxure, xmamaRla agulianebs d.-s 
da f.-s, rom moklan k.979  

yvela, Svidive, aris k.-s mkvlelobis danaSaulSi monawile 
[(Tana)Semsrulebeli _ accomplice]. mxolod d. iqneba amsrulebeli 
(perpetrator), xolo danarCeni _ Tanamonawileebi (accessories).  

mokled ganvixiloT angloamerikuli sqema. 

angloamerikul sisxlis samarTalSi amsrulebloba-
Tanamonawileobis kategorizacia imdenad mniSvnelovani araa, 
ramdenadac germanul sisxlis samarTalSi.980 am mxriv mniSvnelovania 
danaSaulSi monawileobis 1861 aqtis (Accessories and Abettors Act 1861) me-8 
paragrafi, romelSic Sesworeba iqna Setanili sisxlis samarTlis 
1977 aqtiT (Criminal Law Act 1977). aRniSnulis mixedviT, piri iqneba 
braldebuli, gasamarTlebuli da dasjili rogorc danaSaulis 
,,ZiriTadi” amsrulebeli, rogorc ar unda:  

_ ,,daexmaros” (aid) sxvas danaSaulis CadenaSi; an  
_ ,,waaqezos” (abet) sxva danaSaulis Casadenad; an  
_ misces ,,rCeva” an miawodos ,,informacia” (counsel)981 
danaSaulis Casadenad; an  
_ ,,moamzados amsrulebeli saqmianobisaTvis” (to produce by 

endeavour)982 an unda uzrunvelyos danaSaulis Cadena sxvisi 

                                                           
979

 kazusi ix. Allen, Criminal Law (2015), 224.  
980

 Sead. Hamdorf, JCE and Domestic Modes of Liability, 5 JICJ (2007), 218.  
981

 ix. Ashworth, UK, krebulSi: Heller, Dubber, Comparative Criminal Law (2011), 539.  
982

 ix. Allen, Criminal Law (2015), 229; ix. aseve: Ormerod, Laird, Smith and Hogan‘s Criminal Law 

(2015), 217_219. 
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SecdomaSi SeyvaniT (dabneviT)983 (procure), amsruleblisaTvis 
danaSaulis Cadenis gaadvilebis mizniT.984  

mniSvnelovania imis gaazreba, rom Tanamonawileoba 
angloamerikul samarTalSi isjeba mxolod amsruleblis mier 
danaSaulis bolomde miyvanis SemTxvevaSi. dausrulebeli 
danaSaulis dasjadobis gancalkevebuli jgufi arsebobs985 _ Inchoate 

Crime/Offences-s saxiT.986  

moyvanili magaliTis SemTxvevaSi: b., c., e. da f. iqnebian 
damxmareebi (aiding); g. da f. (damxmaresTan erTad imis gamo, rom 
axlos iyvnen d.-sTan da amxnevebdnen, aqezebdnen mas) iqnebian _ 
wamqezeblebi (abetting); a. iqneba mrCeveli (counselling).987 

rac Seexeba meoTxe formas (procure), kerZod, danaSaulis 
CadenisaTvis momzadebas (produce by endeavour),  es yvelaze zogadi 
Tanamonawileobis formaa angloamerikul samarTalSi. igi faravs 
danaSaulis gamomwvev qmedebas, sadac aucilebelia mizezobrivi 
kavSiris arseboba qmedebasa da darRvevas Soris.988 misi gamoyeneba 
gansxvavebul situaciebSia SesaZlebeli. mis gasaazreblad yvelaze 
kargi magaliTia iseTi SemTxveva, rodesac a. farulad Causxams 
alkohols d.-s WiqaSi, imis gacnobierebiT, rom igi Semdgom saWesTan 
unda dajdes. d. gasamarTldeba alkoholuri simTvralis 
mdgomareobaSi satransporto saSualebis marTvisaTvis, romelic 
warmoadgens strict liability darRvevas, xolo a. danaSaulis Cadenis 
momzadebisaTvis (procure), Tu dadgindeba, rom a.-m icoda, d. apirebda 
satransporto saSualebis marTvas da movlenebis Cveulebrivi 
ganviTarebis SemTxvevaSi igi daisjeboda strict liability 
darRvevisaTvis.989 

Sesabamisad, angloamerikuli samarTali ,,Tanamonawileobis 
oTx saxes asaxelebs: ,,damxmares” (aid), ,,wamqezebels” (abet), 
,,mrCevelsa” (counsel) da ,,Suamavals” (procure).990 SeiZleba, 
mtkicebuleba ar metyvelebdes pirdapir piris monawileobis 
xarisxze _ igi iyo amsrulebeli Tu Tanamonawile, magram misTvis 

                                                           
983

 ix. Ashworth, UK, krebulSi: Heller, Dubber, Comparative Criminal Law (2011), 539.  
984

 ix. Ormerod, Laird, Smith and Hogan‘s Criminal Law (2015), 213_219; ix. aseve: Allen, Criminal Law 

(2015), 228_230.  
985

 ix. iqve, 461_462, daw. 457_554; ix. aseve: Allen, Criminal Law (2015), 277_323.  
986

 ix. naSromis am Tavis $2.2.2. 
987

 Sead. Allen, Criminal Law (2015), 228.  
988

 Sead. Hamdorf, JCE and Domestic Modes of Liability, 5 JICJ (2007), 219.  
989

 Sead. Allen, Criminal Law (2015), 228; ix. aseve: Ormerod, Laird, Smith and Hogan‘s Criminal Law 

(2015), 217_219.  
990

 ix. Ormerod, Laird, Smith and Hogan‘s Criminal Law (2015), 213_219; ix. aseve: Allen, Criminal Law 

(2015), 228_230.  
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wayenebuli braldeba, rac SeiZleba specifikurad unda aRwerdes 
danaSaulSi monawileobis formas. Tumca prokurors danaSaulSi 
monawileobis xarisxis konkretizaciis gareSec SeuZlia braldebis 
formulireba. magaliTad, Gianetto-s saqmeze prokurorisTvis iyo 
mniSvnelovani imis damtkiceba, qmarma uSualod mokla coli, Tu iyo 
mkvlelobis Tanamonawile. prokurors ar SeeZlo uSualod amis 
warmoCena, magram mas SeeZlo daemtkicebina eWvs gareSe (beyond doubt), 
rom qmari monawileobda colis mkvlelobis SeTqmulebaSi.991  

aRniSnuli midgoma yvela situacias ver moergeba. 
angloamerikul sisxlis samarTalSic aris iseTi SemTxvevebi, 
rodesac amsrulebloba-Tanamonawileobis danaSaulSi monawileobis 
formebis konkretizacia savaldebuloa. kerZod, mniSvnelovania iseTi 
SemTxveva, rodesac erT pirs Tavs daesxmeba ramdenime pirisgan 
Semdgari jgufi da samedicino eqspertiza daadgens, rom igi 
gardaicvala miyenebuli erT-erTi sasikvdilo Wrilobis Sedegad. Tu 
eqspertiza ver daadgens, romeli piri iyo pasuxismgebeli 
sasikvdilo Wrilobis miyenebaze, maSin prokurorma, ualternativod, 
unda aRniSnos, rom yvela iyo amsrulebeli an Tanamonawile. Tu 
eqspertiza daadgens, rom piri gardaicvala mxolod erTi fataluri 
Wrilobisgan, mTeli problema ukve isaa, rom ,,faqtis” arsebobidan 
gamomdinare, mxolod erTma pirma miayena sasikvdilo Wriloba 
msxverpls. aseT SemTxvevaSi, ver vityviT, rom jgufis TiToeuli 
wevri iyo amsrulebeli, miT ufro, Tanamonawile. Tu ver damtkicdeba 
braldebulis amsrulebloba, igi gamarTldeba _ braldebulma unda 
icodes ,,detalebSi” mis mimarT wayenebuli braldebis buneba.992  

amsrulebloba-Tanamonawileobis gamijvna savaldebuloa, 
iqidan gamomdinare, rom Tanamonawile mxolod maSin SeiZleba 
daisajos, Tu amsrulebelma Caidina danaSauli. Tundac strict liability-is 
SemTxvevaSic, Tanamonawileebis subieqturi elementis mtkiceba 
savaldebuloa. specialuri subieqtis mier Cadenili danaSaulebis 
SemTxvevaSi unda gamovlindes is piri, romelsac SeeZlo danaSaulis 
Cadena.993 angloamerikuli modelis mixedviT, amsruleblisa da 
Tanamonawilis pasuxismgebloba identuria.  

 
2.2.1. jgufuri gaerTianeba   

amsrulebloba-Tanamonawileobis sakiTxze sainteresoa 
sasamarTlo praqtikiT Camoyalibebuli danaSaulSi jgufuri 
monawileobis erT-erTi forma _ jgufuri gaerTianeba (joint enterprise). 

                                                           
991

 ix. iqve, 206. danaSaulis SeTqmulebaze ix. naSromis am Tavis $2.2.3.  
992

 ix. iqve, 206_207. braldebulis aRniSnuli ufleba ,,pirdapir” daculia adamianis 
uflebaTa evropuli konvenciis me-6 muxliT. 
993

 ix. iqve, 207.  
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igi ar warmoadgens danaSaulSi monawileobisaTvis pasuxismgeblobis 
calke saxes, aramed danaSaulSi monawileobis meoreuli 
pasuxismgeblobis specialuri SemTxvevaa.994 termini ,,joint enterprise“ 
xSirad gamoiyeneba praqtikaSi. igi gulisxmobs iseT situacias, 
rodesac saerTo mizniT moqmedi ramdenime piri sCadis danaSauls. 
magaliTad, a. da b. gadawyveten yaCaRobis Cadenas. maTi saerTo 
mizania sxvisi qonebis daufleba sicocxlisa da janmrTelobisaTvis 
saSiSi Zaladobis gamoyenebiT. Tu orive individualurad Caidens 
danaSauls, vTqvaT, a. moklavs mcvels da b. awamebs qarxnis 
administraciis erT-erT TanamSromels, orive pasuxismgebeli iqneba 
individualurad, eqscesSi Cadenili danaSaulis 
amsruleblobisaTvis, xolo yaCaRobisaTvis daisjebian ,,joint enterprise” 
pasuxismgeblobis doqtrinaze dayrdnobiT, vinaidan am SemTxvevaSi 
isini saerTo subieqturi elementiT moqmedebdnen.995 Sesabamisad, 
jgufis wevris pasuxismgebloba SeiZleba dadges amsruleblis 
subieqturi elementisagan damoukideblad.  

 
2.2.2. dausrulebeli danaSauli  

angloamerikul sisxlis samarTalSi arsebobs darRvevaTa 
gancalkevebuli jgufi _ dausrulebeli danaSauli (Inchoate 

Crime/Offences), romelic gulisxmobs axladdawyebul (just begun, incipient), 
ganuviTarebel (Undeveloped) da adreul etapze (in an initial or early stage) 
Cadenil darRvevebs. mis SemadgenlobaSi Sedis darRvevaTa sami 
jgufi, kerZod, danaSaulis mcdeloba (Attempt), SeTqmuleba (Conspiracy) 
da xelSewyoba da mxardaWera (Assisting and Encouraging).996 

ar arsebobs per se damoukideblad dausrulebeli danaSauli. 
igi dakavSirebulia konkretul darRvevebTan (magaliTad, 
mkvlelobis mcdeloba da a.S.). igi ar aris dakavSirebuli 
Tanamonawileobis pasuxismgeblobis formasTan. angloamerikuli 
sisxlis samarTliT, Tanamonawileobisgan gansxvavebiT, sadac 
pasuxismgebloba warmoiSoba amsruleblis mier dasrulebuli 
danaSaulis SemTxvevaSi, dausrulebeli danaSaulebi damTavrebulia 
da masze SeiZleba sisxlissamrTlebrivi devnis dawyeba danaSaulis 
Cadenamde.997 

 
 
 

                                                           
994

 ix. Allen, Criminal Law (2015), 223.  
995

 Sead. iqve.  
996

 ix. Ormerod, Laird, Smith and Hogan‘s Criminal Law (2015), 457_459; ix. aseve: Allen, Criminal Law 

(2015), 277_278.  
997

 ix. iqve; ix. aseve: Allen, Criminal Law (2015), 277_278. 
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2.2.3. danaSaulis SeTqmuleba   

dausrulebeli danaSaulis (Inchoate Crime/Offences) jgufidan 
mniSvnelovania danaSaulis Cadenis SeTqmulebis (Conspiracy) 
koncefcia, vinaidan mas xSirad adareben JCE-s. danaSaulis 
SeTqmuleba angloamerikul samarTalSi gulisxmobs iseT SemTxvevas, 
rodesac ori an meti piri SeTanxmdeba ukanono qmedebis Cadenaze an 
kanonieri qmedebis Cadenaze ukanono saSualebebiT.998  

magaliTad, rodesac a. da b. gadawyveten c.-s saxlis 
gaqurdvas/gaZarcvas, Tundac isini saxlis axlos ar mividnen da arc 
raime nabiji gadadgan danaSaulis mosamzadeblad, qurdobis/Zarcvis 
SeTqmuleba (conspiracy to burgle) ukve dasrulebulia.999 

angloamerikul sisxlis samarTalSi danaSaulis SeTqmulebis 
ori saxe arsebobs: statuturi SeTqmuleba (Statutory Conspiracy)1000 da 
saerTo samarTliT Camoyalibebuli SeTqmuleba (Common Law 

Conspiracy)1001.     

saerTaSoriso sisxlis samarTlis gagebiT, SegviZlia gamovyoT 
SeTqmulebis ori mxare: pirveli, rogorc substanciuri darRveva 
(Substantive Conspiracy) da, meore, rogorc pasuxismgeblobis forma (Mode 

of Liability). ori an meti piris SeTanxmebaze danaSaulis Cadenis Sesaxeb 
daiwyeba gamoZieba konkretuli ,,SeTanxmebis” danaSaulis saxiT, Tu 
sisxlissamarTlebrivi devna konkretul pirebze ,,SeTanxmebis” 
pasuxismgeblobis formaze miTiTebiT, orive SemTxvevaSi 
regulirebis sfero erTia _ koleqtiuri danaSaulebrivi qmedebis 
Cadenis mizniT Seqmnili ,,SeTanxmebis” kriminalizacia.1002 

pirveli, es aris is, rac gamoiyeneba erovnul sisxlis 
samarTalSi saerTo SeTanxmebis konkretul danaSaulTan mimarTebiT. 
aseT daTqmas Seicavda niurnbergis wesdebac1003, romlis mixedviTac 

                                                           
998

 ix. iqve, 484_485; ix. aseve: Allen, Criminal Law (2015), 285_286.  
999

 ix. iqve, 457.  
1000

 statuturi SeTqmuleba Camoayaliba sisxlis samarTlis aqtma 1977 (Criminal Law 

Act 1977). igi ar aris SezRuduli mxolod statuturi danaSaulebis Cadenis 
SeTanxmebiT. magaliTad, saerTo samarTlis mier Camoyalibebuli mkvlelobis 
SeTqmuleba dasjadia am nawiliT. ix. Ormerod, Laird, Smith and Hogan‘s Criminal Law (2015), 

485, daw. 486_512; ix. aseve: Allen, Criminal Law (2015), 289_299.  
1001

 saerTo samarTliT Camoyalibebuli darRvevis SeTqmulebaSi igulisxmeba, 
ZiriTadad, ori saxis darRveva: TaRliToba (Conspiracy to defraud) da sajaro moralis 
winaaRmdeg mimarTuli qmedebebi (conspiracy to corrupt public morals or to outrage public 

decency). daw. ix. Allen, Criminal Law (2015), 299_306.  
1002

 ix. Ohlin, Conspiracy, krebulSi: Cassese (ed.), Oxford Companion (2009), 279.  
1003

 niurnbergis tribunalis me-6 muxlis mixedviT, individualur pasuxismgeblobas 
daeqvemdebareboda yvela, vinc Caidenda tribunalis iurisdiqcias daqvemdebarebul 
danaSaulebs. maT Soris: 
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danaSaulis SeTqmuleba damoukidebel danaSauls warmoadgenda. 
aseTi midgomis winaaRmdegi iyo londonis konferenciaze 
safrangeTis delegacia, kontinenturevropul iurisprudenciaSi 
aseTi substanciuri danaSaulis damoukideblad ararsebobis gamo, 
ris Sedegadac, braldebulTa gasamarTleba xdeboda mxolod 
genocidis danaSaulTan mimarTebiT SeTqmulebis arsebobis 
SemTxvevaSi (Conspiracy to commit genocide). analogiuri midgoma gamoiyena 
uSiSroebis sabWom ICTY-isa1004 da ICTR-is1005 statutebSi. aseTi 
midgoma ar gaiTvaliswina ICC-m.1006 

ICC-m SeTqmulebis saerTaSoriso sisxlissamarTlebrivi meore 
midgoma gamoiyena _ SeTqmuleba, rogorc pasuxismgeblobis forma. 
kerZod, romis statutis 25(3)(d)-e muxlis SemTxvevaSi. aseT midgomas 
Seicavda aseve ICTY, JCE-is doqtrinasTan dakavSirebiT.1007  

 

2.2.4. JCE da danaSaulis SeTqmuleba   

JCE-is angloamerikuli danaSaulis SeTqmulebis analogs 
uwodebdnen, imis gamo, rom orive SemTxvevaSi pirs SeiZleba 
sisxlissamarTlebrivi pasuxismgebloba daekisros (Tana)monawile/ 
amsruleblis mier Cadenili danaSaulisaTvis.1008 gavrcobili JCE 
umniSvnelod gansxvavdeba danaSaulis SeTqmulebisgan, im mxriv, rom 
braldebulisTvis unda iyos ganWvretadi danaSaulis Cadena.1009 iseve, 
rogorc JCE, aseve danaSaulis SeTqmulebac ar axdens monawileTa 
iseT konkretizacias, rogorc es germanul modelSi xdeba 
amsrulebloba-Tanamonawileobis saxiT. aseve, JCE-isa da danaSaulis 
SeTqmulebis SemTxvevaSi danaSaulSi monawileobis 

                                                                                                                                                                                 
,, (a) mSvidobis winaaRmdeg mimarTuli danaSauli, kerZod, agresiuli omis an 
saerTaSoriso xelSekrulebebis, SeTanxmebebis an garantiebis darRveviT 
omis dagegmva, momzadeba, gaCaReba an warmoeba an saerTo gegmaSi, an 
danaSaulebriv SeTqmulebaSi (danaSaulis momzadebaSi) monawileoba, 
romelic mimarTulia erT-erTi dasaxelebuli qmedebis Cadenisaken. ... 
meTaurebi, organizatorebi, wamqezeblebi da Tanamonawileebi, romlebic 
monawileobdnen zemoxsenebuli danaSaulebis saerTo gegmis SemuSavebasa da 
aRsrulebaSi, an SeTqmulebaSi, arian pasuxismgebeli yvela qmedebisaTvis, 
romelic nebismierma pirma ganaxorciela aseTi gegmis aRsrulebisas.” 

1004
 ix. ICTY-is statutis me-4(3)(b) muxli. 

1005
 ix. ICTY-is statutis me-2(3)(b) muxli. 

1006
 ix. Ohlin, Conspiracy, krebulSi: Cassese (ed.), Oxford Companion (2009), 279. 

1007
 ix. iqve, 280 

1008
 Sead. McCormack, ICL (2015), 207.   

1009
 Sead. iqve, 207.   
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damakmayofilebeli xarisxi zustad, calsaxad ar aris 
gansazRvruli.1010 

 
2.3. Sedareba 

qarTuli sisxlis samarTlis literaturisTvis nacnobi 
magaliTia bankis Zarcvis SemTxveva, rodesac a. b. da c. gadawyveten 
bankis gaZarcvas _ a. da b. roca Zarcvavs banks, c. elodeba maT 
manqanaSi da akontrolebs perimetrs. angloamerikuli gagebiT, c. 
iqneba yvela SemTxvevaSi Tanamonawile, Tundac igi iyos 
danaSaulebrivi jgufis xelmZRvaneli, an/da mTavari 
organizatori.1011 formalur-obieqtur Teoriaze dayrdnobiT, c.-s 
Tanamonawiled, kerZod, damxmared miiCneven qarTul sisxlis 
samarTalSic.1012 am mxriv gansxvavdeba igi germanuli modelisgan, 
sadac qmedebaze funqcionaluri batonobidan gamomdinare, c. 
SeiZleba iyos Tanaamsrulebeli, danaSaulis CadenaSi misi erT-erTi 
gadamwyveti funqciidan gamomdinare. aRniSnul pozicias mxardaWera 
aqvs qarTul sisxlis samarTalSic, rac gasaziarebelia.1013   

rodesac doqtrina gTavazobs orazrovan da aradamajerebel 
definicias, am dros erTiani amsruleblobis principi yvelaze kargi 
gamosavalia1014 _ Tu or pirs SeuZlia erToblivad danaSaulis 
asrulebis kontroli, maSin orive Tanaamsrulebelia.1015 

ad hoc tribunalebisgan gansxvavebiT, romlebic pirvel, 
angloamerikul formas eyrdnobodnen, ICC Tavisi zemoganxiluli 
mimdinare gadawyvetilebebiT, meore, germanul qmedebaze 
funqcionaluri batonobis models iyenebs.  

 

                                                           
1010

 Sead. Ohlin, Organizational Criminality, krebulSi: Sliedregt, Vasiliev (ed.), Pluralism in ICL 

(2014), 112; Ohlin, Conspiracy, krebulSi: Cassese (ed.), Oxford Companion (2009), 280; JCE-isa da 
danaSaulis SeTqmulebis Sesaxeb ix. Ohlin, JCE, 5 JICJ (2007), 69_90. 
1011

 Sead. Hamdorf, JCE and Domestic Modes of Liability, 5 JICJ (2007), 218_219.  
1012

 formalur-obieqturi Teoriis mxardamWerTa azriT, TiToeuli Tanaamsrulebeli 
uSualod unda asrulebdes danaSaulis erTsa da imave Semadgenlobas. ix. naWyebia, 
danaSaulSi Tanamonawileoba, saxelmZRvaneloSi: naWyebia, Todua (red.), sisxlis 
samarTali (2016), 275_276; Todua, amsrulebloba da Tanamonawileoba, 
saxelmZRvaneloSi: naWyebia, Todua (red.), sisxlis samarTali (2016), 317, 328_329; 
gamyreliZe, sisxlis samarTali, III tomi (2013), 260_261, 280_281; sulaqveliZe, 
qmedebaze batonoba da Tanamonawileoba, krebulSi: turava (red.), sisxlis 
samarTlis mecniereba (2013), 206_208; gamyreliZe, sisxlis samarTali, I tomi (2011), 
161_162; mWedliSvili-hedrixi, gamovlinebis formebi (2011), 151_156; wereTeli, 
sisxlis samarTali, II tomi (2007), 99_119, 134_138. 
1013

 Sead. turava, sisxlis samarTali (2013), 81_82, 336_340.   
1014

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 519. 
1015

 Sead. iqve, 520. 
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3. romis statutis sasjelis Sefardebis modeli 

ICC-is samarTalSi sasjelis daniSvnasTan dakavSirebiT, 
mniSvnelovania, erTi mxriv, romis statutis 78(1)-e muxli da, meore 
mxriv, procedurisa da mtkicebis wesebis 145(1)(c)-e wesi. 

romis statutis 78(1)-e muxli, sasjelis zomis gansazRvris 
standartis miTiTebisas, pirdapir ar iTvaliswinebs 
TanamonawileTaTvis ufro msubuqi sasjelis gansazRvras, vidre es 
amsrulebelTaTvis aris gaTvaliswinebuli. pirdapiri miTiTebiT, 
mTavari gasaTvaliswinebeli faqtorebia danaSaulis simZime da 
msjavrdebulis pirovneba.1016   

procedurisa da mtkicebis wesebis 145(1)(c)-e wesis mixedviT, 
romis statutis 78(1)-e muxlis mier gaTvaliswinebuli faqtorebis 
garda, sasamarTlom sasjelis gansazRvrisas mxedvelobaSi unda 
miiRos miyenebuli zaralis odenoba, kanonsawinaaRmdego qmedebis 
xasiaTi, msjavrdebuli piris danaSaulSi monawileobisa da 
ganzraxvis xarisxi; danaSaulis Cadenis xerxi, dro da adgili; 
msjavredebulis asaki, ganaTleba da socialur-ekonomikuri 
mdgomareoba.1017 

 

4. romel models unda mieniWos upiratesoba? 

rogorc kvleva gviCvenebs, danaSaulSi monawileobis  
amsrulebloba-Tanamonawileobis formebis germanuli modeli 
SedarebiT ,,mkacrad” iTxovs ZiriTadi da damatebiTi monawileebis 
konkretizacias, iqidan gamomdinare, rom es, garkveulwilad, 
gavlenas axdens sasjelis Sefardebaze, xolo angloamerikuli 
modeli, gansxvavebiT germanulisgan, SedarebiT ,,msubuq” midgomas 
arCevs da naklebad aris orientirebuli danaSaulSi monawileobis 

                                                           
1016

 ix. romis statutis 78(1)-e muxli: 
,,1. sasjelis gansazRvrisas sasamarTlo, procedurisa da mtkicebis wesebis 
Sesabamisad, mxedvelobaSi miiRebs iseT faqtorebs, rogoricaa danaSaulis 
simZime da msjavrdebulis pirovneba.” 

1017
 ix. procedurisa da mtkicebis wesebis 145(1)(c)-e wesi:  
,,1. 78-e muxlis pirveli punqtis Tanaxmad, sasjelis gansazRvrisas, 
sasamarTlo: ...  
(c) 78-e muxlis pirvel punqtSi aRniSnuli faqtorebis garda, mxedvelobaSi 
miiRebs, inter alia, miyenebuli zaralis odenobas, kerZod, dazarlebulTa da 
maTi ojaxebis mimarT miyenebul zians, kanonsawinaaRmdego qmedebis xasiaTsa 
da danaSaulis Cadenis saSualebebs; msjavrdebuli piris monawileobis 
xarisxs; ganzraxvis xarisxs; danaSaulis Cadenis xerxTan, drosa da 
adgilTan dakavSirebul faqtorebs; aseve, msjavredebulis asaks, ganaTlebasa 
da socialur da ekonomikur mdgomareobas.” 
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formebis konkretizaciaze. sasjelis Sefardebisas igi 
gansakuTrebul yuradRebas aqcevs danaSaulSi Setanil wvlils. 

erTi SexedviT, SeiZleba iTqvas, gansxvaveba struqturulia. 
naklebad warmosadgenia, rom angloamerikuli gagebiT, zemoT 
moyvanili magaliTidan, b., c., e. da f., rogorc danaSaulis 
damxmareebi (aiding), ufro msubuqad daisajon, Tanamonawileobis 
,,statusis” gamo. saerTaSoriso praqtikaSi amis kargi magaliTia 
Prosecutor v. Taylor-is saqme, romelic gasamarTlda, rogorc 
Tanamonawile _ danaSaulSi daxmarebisTvis, sasjelis umaRlesi 
zomiT.1018 aRniSnul SemTxvevas germanuli qmedebaze funqcionaluri 
batonobis Teoria Tanaamsruleblobad daakvalificirebda, Tu maTi 
danaSaulSi kontribuciis xarisxi funqciurad gadanawildeboda 
sxvadasxva monawileobaze. mniSvnelovania imis xazgasma, rom 
germanuli qmedebaze batonobis Teoriis cneba ar gulisxmobs yvela 
Tanaamsruleblis mimarT sasjelis erTi zomis Sefardebas, yvela 
funqciuri Tanaamsrulebeli erTnairad ar isjeba. aqac sasjelis 
Sefardebisas gaTvaliswinebuli unda iqnes danaSaulSi Setanili 
wvlili. aRniSnuli Teoriis mizania, rom amsrulebeli gaimijnos 
Tanamonawilisgan, imis dasanaxad, Tu vin aris ufro metad 
pasuxismgebeli danaSaulis CadenaSi. 

saerTaSoriso sisxlis samarTalSi amsrulebloba-
Tanamonawileobis ,,mkacr” models unda mieniWos upiratesoba, 
kerZod, samarTliani pasuxismgeblobis (fair labelling) principis, 
amsrulebloba-Tanamonawileobis ,,braleulobis ierarqiisa” (hierarchy 

of blameworthiness) da individualuri pasuxismgeblobis muxlis 
struqturis gamo.  

 
4.1. samarTliani pasuxismgeblobis principi 

mTavari argumenti, ratomac ver gaviziarebT amsrulebloba-
Tanamonawileobis formebis kategorizaciis angloamerikul ,,msubuq” 
midgomas saerTaSoriso sisxlis samarTalSi, samarTliani markirebis 
(fair labelling), igive samarTliani pasuxismgeblobis1019 principia da 
aseve, TviTon, 25(3)-e muxlis arqiteqtura.  

                                                           
1018

 SCSL, Prosecutor v. Taylor-is saqmeze daw. ix. Gell, Trial of Charles Taylor, krebulSi: Jalloh 

(ed.), SCSL and its Legacy (2014), 642_659. 
1019

 TviT termini ,,fair labelling” sityvasityviTi ganmartebiT iTargmneba rogorc 
,,samarTliani markireba”. ,,labelling” ganmartebulia, rogorc aRwera (describe), 
daniSvna (designate), kategoriaSi Casma (to set down in a category). ix. Chalmers, Leverick, Fair 

Labelling in Criminal Law, 72(2) MLR (2008), 220_221. ,,fair labelling” angloamerikuli terminis 
meore qarTuli Sesatyvisi _ ,,samarTliani pasuxismgebloba” morgebulia 
amsrulebloba-Tanamonawileobis urTierTgamijvnis Tematikas. sxvaoba mxolod 
terminologiuria da ara Sinaarsobrivi.  
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samarTliani pasuxismgeblobis principi, praqtikulad, nullum 

crimen sine lege principis analogia.1020  

nullum crimen sine lege principis meSveobiT, sazogadoeba sisxlis 
samarTalisgan ,,arsebiTad iTxovs” substanciur samarTlianobas 
(substantial fairness).1021 individma unda icodes Tavidanve, ramdenad aris 
misi qmedeba dasjadi _ e.w. ,,gansazRvrulobis principi” (Principle of 

Certainty – nullum crimen sine lege certa).1022  

aRniSnulis gagrZelebaa, swored, samarTliani 
pasuxismgeblobis principi, romlis mixedviT, sisxlissamarTlebrivi 
pasuxismgebloba samarTlianad (fairly) unda aRwerdes kanonis 
darRvevis ,,bunebasa” (nature) da gansazRvravdes ,,zomas” (magnitude).1023  
igi sisxlis samarTalSi aRiarebulia rogorc pasuxismgeblobis 
erT-erTi ,,normatiuli principi”, romelic angloamerikul sisxlis 
samarTalSi Tavis droze gamoiyeneboda iseTi danaSaulebis 
urTierTgasamijnavad, rogoricaa pirveli da meore xarisxis 
mkvleloba, gaupatiureba da sxva.1024 

Sesabamisad, nullum crimen sine lege principis (abstraqtuli) da 
samarTliani pasuxismgeblobis principis (konkretuli, 
sityvasityviTi) gagebiT, samarTali rac SeiZleba zustad unda 
aRwerdes piris danaSaulSi monawileobis xarisxs sasjelis 
Sefardebis proporciulobisaTvis1025. 

mTavari problema ara sasjelis SefardebaSi, aramed 
samarTliani pasuxismgeblobis principSia.1026 es ukanaskneli iwvevs 
sasjelis Sefardebisas danaSaulSi ZiriTadi da damatebiTi 
monawileobis gaTvaliswinebiT ,,mkacr” diferenciacias. 

saerTaSoriso sisxlis samarTlis marTlmsajulebis mTavari 
mizani saidumlo liderebis (mastermind) braleulobis naTeli 

                                                           
1020

 Sead. Bohlander, German Criminal Law (2009), 25.  
1021

 Sead. Kreß, Nulla poena nullum crimen sine lege, krebulSi: Wolfrum (ed.), MPEPIL, Vol. VII 

(2013), par. 4.  
1022

 Sead. iqve, par. 4, 29.  
1023

 ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 503; ix. aseve: 
Sliedregt, Individual Responsibility (2012), 112_116.  
1024

 ix. Chalmers, Leverick, Fair Labelling in Criminal Law, 72(2) MLR (2008), 219_220. fair labelling 

principis Sesaxeb daw. ix. iqve, 217_246; ix. aseve: Werle, Burghardt, Establishing Degrees of 

Responsibility, krebulSi: Sliedregt, Vasiliev (ed.), Pluralism in ICL (2014), 305_306; Ohlin, Joint 

Intentions, 11 CJIL (2011), 751_752. 
1025

 danaSaulis proporciuli sasjelis principul mniSvnelobaze ix. cqitiSvili, 
sasjelis proporciuloba, krebulSi: Todua (red.), liberalizaciis tendenciebi 
(2016), 602_605, romelic mkacr proporciulobas yovelTvis saukeTeso gamosavlad 
ar miiCnevs. ix. iqve, 604.  
1026

 Sead. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 510_516.  
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warmoCenaa _ rom isini iyvnen danaSaulis ZiriTadi monawileebi _ 
amsruleblebi da ara damatebiTi _ (Tana)monawileebi. saidumlo 
lideris pasuxismgeblobis sakiTxis samarTlianad gadawyveta 
mniSvnelovania dazaralebulebTan da saerTaSoriso 
TanamegobrobasTan urTierTobisaTvis imis gasarkvevad, Tu vin iyo 
,,mTavari damnaSave”.1027 

Sesabamisad, samarTliani pasuxismgeblobis principi sasjelis 
Sefardebis sistemazec unda axdendes gavlenas. rogorc zemoT 
aRvniSneT, gansxvaveba, erTi SexedviT, struqturulia, magram swored 
samarTliani pasuxismgeblobis principis gaazrebiT, braldebulis 
danaSaulSi monawileobis forma da xarisxi unda iyos 
gaTvaliswinebuli sasjelis Sefardebis procesSi,1028 danaSaulis 
simZimesa da sasjelis sworad gansasazRvravad.1029 

danaSaulebrivi sistemis maRali donis warmomadgenlebi, 
saidumlo liderebi, rTulad warmosadgenia, rom iyvnen 
,,funqciurad” wamqezeblebi an damxmareebi, aramed ufro 
amsruleblebi. organizaciaze kontrolis Teoria amis kargi 
magaliTia.1030  

Tanaamsruleblobasa da Tanamonawileobas Soris mijnis 
gavleba ar unda moxdes empiriul (empirial) safuZvlebze, aramed igi 
moiTxovs normatiul (normative) gadawyvetilebas, romelic 
dafuZnebulia samarTliani Sefardebis (fair attribution) principze. aseTi 
standartebi yvela individualuri saqmidan ver iqneba amoRebuli. 
mniSvnelovania centraluri mniSvnelobis faqtorebis gansazRvra, 
romlebic interpretaciis process daabalansebs.1031 roqsinis Teoria 
amis kargi ganmsazRvrelia, romelic iTxovs ,,mkacr” konkretizacias. 
mis centralur (abstraqtul) faqtors warmoadgens danaSaulze 
kontrolis koncefcia, risi konkretuli interpretaciac 
individualuri saqmis garemoebebidan gamomdinare xdeba. 

angloamerikuli danaSaulis monawileobis samarTali 
klasikuri magaliTia ,,naturalisturi” (naturalistic), empiriuli 
(empirical) midgomis. amsrulebelia is, vinc pirvelad ,,iwvevs” (sCadis) 
danaSaulis obieqtur elements, Tanamonawile ki exmareba 
amsrulebels obieqturi elementis ,,gamowvevaSi” (CadenaSi),1032 

                                                           
1027

 Sead. iqve, 511; Weigend, Indirect Perpetration,  krebulSi: Stahn (ed.), ICC (2015), 539.  
1028

 Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC 

(2010), 93_94. 
1029

 Sead. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 552; ix. aseve: Ohlin, 

Joint Intentions, 11 CJIL (2011), 750_752.  
1030

 Sead. iqve.  
1031

 Sead. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 732. 
1032

 ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 503.  
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jariskaci, romelic iwyebs mkvlelobis obieqturi elementis 
ganxorcielebas, amsrulebelia, xolo meTauri, magaliTad, mTavrobis 
ministri, romlis politikiTac moqmedebs jariskaci, Tanamonawile.1033 
gansxvavebiT germanuli modelisgan, romelSic amsrulebeli, 
danaSaulze kontrolis gamo, yvelaze ufro pasuxismgebelia, 
,,normatiuli” gagebiT.1034 imave magaliTis mixedviT, ministri 
amsrulebelia, jariskacTan erTad.1035 

 
4.2. amsrulebloba-Tanamonawileobis ,,braleulobis ierarqia”            

amsruleblisa da Tanamonawilis braleulobis xarisxTan 
dakavSirebiT azrTa sxvadasxvaobaa rogorc praqtikaSi, ise 
literaturaSi. 

erTi mxriv, ICC-is sasamarTlo palata Prosecutor v. Katanga-s 
gadawyvetilebaSi ewinaaRmdegeba precedentuli samarTliT 
Camoyalibebul 25-e muxlis ierarqias da aRniSnavs, rom 25-e muxli 
eyrdnoba ara braldebulTa bralis xarisxs, aramed maTs 
individualur pasuxismgeblobas, danaSaulis Cadenis formis 
konkretizaciiT. danaSaulSi wamqezeblobisaTvis, 25(3)(b)-e muxlis 
mixedviT, pirs SeiZleba pasuxismgebloba daekisros imave formiT, an 
ufro metiT, im pirTan SedarebiT, romelmac uSualod ganaxorciela 
igive danaSauli.1036 palatis azriT, 25(3)-e muxli ar Seicavs 
braleulobis ierarqias (hierarchy of blameworthiness).1037 Tumca, 
sasamarTlo palata subieqturi, obieqturi da danaSaulze 
kontrolis cnebis ganxilvis Semdeg sabolood qmedebaze batonobis 
koncefcias mihyveba.1038 

meore mxriv, aRniSnuli gadawyvetilebis Semdeg, sul ramdenime 
TveSi, isev Zvel niSnuls ubrundeba ICC-is saapelacio palata 
Prosecutor v. Lubanga-s saqmeze, romelic ambobs, rom sxvaoba 
individualuri pasuxismgeblobisaTvis danaSaulSi 
amsruleblobisaTvis [25(3)(a)-e muxli], an amsruleblobaSi 

                                                           
1033

 ix. iqve, 503.  
1034

 ix. iqve, 508.  
1035

 ix. iqve, 508_509.  
1036

 ix. Prosecutor v. Katanga, TC Judgment, 7.3.2014, par. 1386. sasamarTlo palatas 
magaliTisTvis mohyavs germaniisa da espaneTis modelebi, sadac wamqezebels 
SeiZleba igive sasjeli Seefardos, rac amsrulebels. ix. iqve, sqolio 3181. 
1037

 ix. iqve, par. 1386_1387.  
1038

 ix. iqve, par. 1386, 1394_1396.     
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kontribuciisaTvis [25(3)(b)(c)(d)-e muxli] ara terminologiuri, aramed 
bralis xarisxSia.1039  

vaigendi arapirdapiri amsruleblisa da wamqezeblis 
pasuxismgeblobas sisxlis samarTlis politikis sakiTxs ukavSirebs. 
es gavlenas ar axdens bralis xarisxze,1040 amas mniSvneloba aqvs 
samarTliani pasuxismgeblobisTvis, ZiriTadi da damatebiTi 
pasuxismgeblobis urTierTgasamijnad.1041 verle da burgardtis 
azriT, amsrulebeli danaSaulze kontrolis elementiT ufro metad 
gasakicxia, vidre Tanamonawile. maTi azriT, proporciuloba unda 
iyos daculi personalur bralsa da sasjels Soris. danaSaulSi 
monawileobis forma unda iyos individualuri pasuxismgeblobis 
indikatori sasjelis Sefardebisas.1042 slidregTi emxroba 
normatiul midgomas 25(3)(a)-e muxlTan mimarTebiT, magram ara 
mTlianad 25(3)-e muxlze. misi azriT, 25(3)(b)(c)(d)-e muxlSi 
gaTvaliswinebuli pasuxismgeblobis saxeebi warmoadgens danaSaulSi 
monawileobis wminda klasikur/empiriul sqemas, romelsac 
eyrdnoboda ad hoc tribunalebi.1043 igi mTavar gansxvavebas ad hoc 
tribunalebisa da ICC-is individualuri pasuxismgeblobis 
samarTalTan mxolod samarTliani pasuxismgeblobis principSi 
xedavs. misi azriT, kategoricaziam gavlena ar unda moaxdinos 
sasjelis zomaze.1044 

ambosi, 25(3)(d)-e muxlis analizisas1045, ICC-is precedentuli 
samarTliT dadgenil 25(3)-e muxlis pasuxismgeblobis saxeebis 
standartebs, rogoricaa arsebiTi (essential), substanciuri (substantial) 
da mniSvnelovani (significant) kontribucia, erTferovans uwodebs, 
riTac ar eTanxmeba 25(3)-e muxlis ierarqias.1046 gansakuTrebiT, 
misTvis substanciuri da mniSvnelovani standartia erTferovani1047, 

                                                           
1039

 vinc sCadis danaSauls (amsrulebloba), ufro metad braleulia, vidre, vinc 
sxvagvar kontribucias axorcielebs danaSaulSi (Tanamonawileoba). ix. ICC, 

Prosecutor v. Lubanga, AC Judgment, 1.12.2014, par. 462, 471.  
1040

 ix. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 538.  
1041

 ix. iqve, 539. 
1042

 ix. Werle, Burghardt, Establishing Degrees of Responsibility, krebulSi: Sliedregt, Vasiliev (ed.), 

Pluralism in ICL (2014), 303_306, 311_313, 318_319. 
1043

 ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 513_514. igi 
uTiTebs Prosecutor v. Taylor-is saqmes, romelic kargi magaliTia imisa, Tu rogor 
SeiZleba daxmarebisTvis pirs Seefardos maRali sasjeli (50 wlis vadiT). ix. iqve, 
514.  
1044

 ix. iqve, 515.  
1045

 ambosi, 25(3)(d)-e muxlsa da JCE-s Soris, erTi mxriv, xedavs saerTos saerTo 
miznis cnebidan gamomdinare, magram gavrcobili JCE-is mentaluri elementis gamo, 
mas gansxvavebul pasuxismgeblobis saxed aRiarebs. ix. Ambos, Common Purpose under 

Article 25(3)(D), krebulSi: Stahn (ed.), ICC (2015), 594.  
1046

 ix. iqve, 598_599; imave azris Sesaxeb ix. Noto, Secondary Liability (2013), 198_199.  
1047

 ix. iqve, 600.  
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rodesac precedentul samarTals jerjerobiT ar ganumartavs 
detalurad urTierTganmasxvavebeli niSnebi.1048 precedentuli 
samarTliT Camoyalibebuli niSnebi, romlebzec zemoT gvqonda 
saubari1049, misTvis ar aris sakmarisi. 

ambosi adre emxroboda 25(3)(d)-e muxliT gaTvaliswinebuli 
pasuxismgeblobis ierarqiulad dabali rangis standarts, normatiul 
midgomas,1050 Tumca pozicia Seicvala TviTon 25(3)-e muxlis ,,c‖ da ,,d‖ 
abzacebis Sinaarsidan gamomdinare. kerZod, misi azriT, ,,d‖ abzacis 
Sesavali _ ,,nebismieri sxva saxiT” (in any other way)1051 aris ,,c‖ abzaciT 
gaTvaliswinebuli ,,sxvagvarad xels uwyobs” (otherwise assists)1052 
msgavsi konstruqcia.1053 orive danaSaulSi daxmarebis (meoreuli 
pasuxismgeblobis) saxes warmoadgens.1054  

Tanaamsruleblobis fulford-uingaertiseul definicias, 
gansakuTrebiT pasuxismgeblobis ierarqiasTan dakavSirebiT, ver 
daveTanxmebiT1055 imis gaTvaliswinebiT, rom SeuZlebelia 
sisxlissamarTlebrivi pasuxismgebloba daakisro pirs jer 
daxmarebisTvis da SemdegSi sxva daakavo imave braldebiT 
TanaamsruleblobisTvis da aRniSno, rom ar aqvs mniSvneloba, igi 
iyo danaSaulis amsrulebeli Tu Tanamonawile.1056 SeiZleba 
kanonmdebloba ar Seicavdes diferencirebulad sxvadasxva sasjels 
amsruleblobisa da TanamonawileobisTvis, magram rodesac TviTon 
kanonis Sinaarsi adgens danaSaulSi monawileobis ierarqiul 
formebs, rac calsaxaa 25(3)-e muxlis struqturaSi, mosamarTle 
valdebulia moaxdinos maTi rolis diferenciacia.1057  

sisxlis samarTalSi danaSaulebrivi qmedebis Cadena 
SesaZlebelia ganxorcieldes rogorc individualurad, aseve 
koleqtiurad _ dajgufebis, ,,organizaciis” mier. Tumca es gavlenas 
ver axdens bralis individualuri Tu koleqtiuri Seracxvis formis 

                                                           
1048

 ix. iqve, 599.  
1049

 ix. naSromis IX da X Tavebi.  
1050

 ix. Ambos, Common Purpose under Article 25(3)(D), krebulSi: Stahn (ed.), ICC (2015), 601.  
1051

 ,,(d) nebismieri sxva saxiT xels uwyobs saerTo mizniT moqmed pirTa jgufis mier 
danaSaulis Cadenas ....‖ 
1052

  ,,(c) aRniSnuli danaSaulis Cadenis gaadvilebis mizniT daxmarebas uwevs, aqezebs 
an sxvagvarad xels uwyobs mis Cadenas ....” 
1053

 ix. Ambos, Common Purpose under Article 25(3)(D), krebulSi: Stahn (ed.), ICC (2015), 601_602, 
607.  
1054

 ix. iqve, 607.  
1055

 rom sasjelis daniSvnisas aucilebeli araa imis gaTvaliswineba, braldebuli 
moqmedebda rogorc amsrulebeli, Tu Tanamonawile. ix. ICC, Prosecutor v. Lubanga, TC 

Judgment, Separate Opinion of Fulford, 14.3.2012, par. 9; ICC, Prosecutor v. Chui, TC Judgment, 

Concurring Opinion of Wyngaert, 18.12.2012, par. 6, 22_30. 
1056

 ix. Ohlin, Sliedregt, Weigend, Control Theory, 26 LJIL (2013), 729. 
1057

 ix. iqve.  
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gansazRvraze. sisxlissamarTlebrivi braleuli pasuxismgebloba 
yovelTvis individualuria.1058 Sesabamisad, danaSaulSi monawileobis 
formazea damokidebuli  individualuri pasuxismgeblobis romeli 
formiT iqneba individi dasjili _ rogorc danaSaulis 
amsrulebeli Tu Tanamonawile.1059  

maRali Tanamdebobis pirebis mier saerTaSoriso danaSaulebis 
Cadenisas, umeteswilad, mSvidobiani mosaxleobis TvalSi ,,Soridan” 
saxelmwifo aparatis yvela monawile damnaSave Cans. saerTaSoriso 
sisxlis samarTalma ki am dros unda daadginos, Tu ,,vin iyo yvelaze 
ufro metad pasuxismgebeli”.1060  

danaSaulSi monawileobis ,,mkacr” konkretizacias mniSvneloba 
aqvs orive gagebiT, rogorc pasuxismgebeli piris gamosavlenad, 
aseve, yvelaze ufro metad, damnaSavis individualuri rolis 
dasadgenad,1061 rac niSnavs imas, rom danaSaulis Cadena (commision) da 
amsrulebloba (perpetration) unda ganimartos erTmniSvnelovnad.1062 
sxvadasxva qveynis kanonmdeblobis mixedviT, aseTi pirebi SeiZleba 
daisajon rogorc Tanamonawileebi ufro mZime sasjeliT, vidre 
amsrulebeli. analogiuria romis statutis 77-e da 78-e muxlebi 
pirdapiri wakiTxviT, romlebic araviTar daTqmas ar akeTebs imaze, 
Tu vis unda Seefardos ufro mZime sasjeli _ amsrulebels Tu 
Tanamonawiles.1063 

,,braleulobis ierarqia” naklebadaa adekvaturia JCE-isTvis. 
imis gaTvaliswinebiT, rom, saerTo jamSi, igi ufro 
angloamerikulia, miuxedavad imisa, rom JCE-is samive kategoria 
Seicavs rogorc angloamerikuli, ise germanuli modelis 
elementebs.1064  

saerTaSoriso sisxlis samarTalSi germanuli danaSaulSi 
monawileobis doqtrinis implementacia misaRebia im mxriv, rom misi 
gamoyenebiT danaSaulSi monawileobisaTvis individualuri 
pasuxismgebloba Teoriulad argumentirebuli da pragmatulad 
gamoyenebadia. misi Teoriuli argumentirebulobisa da 
pragmatulobis gamo igi samagaliToa sxvadasxva qveynis sisxlis 

                                                           
1058

 Sead. turava, safuZvlebi (2015), 200. 
1059

 Sead. Roxin, Organized Power Structures, 9 JICJ (2011), 194.  
1060

 Sead. Ambos, ‗Most Responsible‘, krebulSi: Nollkaemper, Wilt (ed.), System Criminality (2009), 

127_157. 
1061

 ix. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC (2010), 

88. 
1062

 Sead. Cryer, Friman, Robinson, Wilmshurst, Introduction to ICL (2014), 354; Schabas, RS Commentary 

(2010), 427.  
1063

 ix. Weigend, Indirect Perpetration, krebulSi: Stahn (ed.), ICC (2015), 551_552.  
1064

 Sead. Hamdorf, JCE and Domestic Modes of Liability, 5 JICJ (2007), 224; ix. aseve: Ohlin, Joint 

Intentions, 11 CJIL (2011), 750_752.  

ავტორის სტილი დაცულია



  

239 
 

samarTlisaTvis,1065 romelTa ricxvs saqarTveloc miekuTvneba. 
miuxedavad imisa, rom danaSaulSi monawileobis individualuri 
pasuxismgeblobis germanuli modeli angloamerikuli sisxlis 
samarTlis sistemis warmomadgenelTaTvis misaRebi araa, isini 
aRiareben mis pragmatulobas.1066  

zemoT gamokvleuli individualuri pasuxismgeblobis 
sxvadasxva sakiTxi gansxvavebuladaa daregulirebuli erovnul 
sisxlis samarTalsa da saerTaSoriso samarTalSi, rac 
individualuri pasuxismgeblobis dasabuTebis process arTulebs. es 
sakiTxi wminda sisxlissamarTlebrivad unda gadawydes, 
saerTaSoriso samarTlis intervenciis gareSe.  

individualuri pasuxismgeblobis dasabuTebis nawilSi 
arsebuli gansxvavebuli midgomebis sistematizaciisTvis, 
saerTaSoriso sisxlis samarTalSi saWiroa zogadi principebis, 
zogadi nawilis Seqmna, romelsac daeyrdnoba sisxlis samarTlis 
marTlmsajuleba.1067 mniSvnelovania imis xazgasma, rom saerTaSoriso 
sisxlis samarTali, aseve, sisxlis samarTlis mniSvnelovani 
nawilia.1068 saerTaSoriso sisxlis samarTali unda gaTavisufldes 
mxolod saerTaSoriso sajaro samarTlis subsidiuri xasiaTisgan, 
imis aRiarebiT, rom saerTaSoriso mosamarTleebi arian sisxlis 
samarTlis mosamarTleebi, romlebic wyveten qmedebaTa 
marTlwinaaRmdegobasa da danaSaulSi monawileTa braleulobas. es 
saWiroa romis statutis doqtrinuli ganmartebisTvis. ar unda 
hqondes adgili marTlmsajulebis eqsperimentacias.1069 
individualuri pasuxismgeblobis sakiTxis gadawyveta ar unda 
moxdes saerTaSoriso samarTlebriv dogmatikaze dayrdnobiT, 
romelic saxelmwifoTa sisxlissamarTlebrivi pasuxismgeblobisTvis 
gamoiyeneba.  

saerTaSoriso sisxlis samarTlis efeqtianobaze saerTaSoriso 
samarTalia ,,pasuxismgebeli”. saerTaSoriso samarTalma, romlis 
erT-erT mimarTulebasac warmoadgens saerTaSoriso sisxlis 
samarTali, unda aRasrulos sisxlis samarTlis mier miRebuli 
individualuri sisxlissamarTlebrivi pasuxismgeblobis 
gadawyvetilebebi.  

saerTaSoriso sisxlis samarTalSi iseve, rogorc 
erovnulsamarTlebriv sistemebSi, sisxlissamarTlebrivi 
pasuxismgebloba dafuZnebulia danaSaulSi konkretuli piris, 

                                                           
1065

 ix. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 537.  
1066

 ix. iqve, 517_537. 
1067

 Sead. iqve, 537; Fletcher, Dogmatik, 9 JICJ (2011), 179_180.  
1068

 Sead. Weigend, Problems of Attribution, 12 JICJ (2014), 265. 
1069

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 525_526. 
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individis monawileobaze, wvlilze, rac niSnavs imas, rom aravin 
SeiZleba iqnes pasuxismgebeli konkretuli qmedebis gamo, romelSic 
mas personalurad an sxva raime formiT ar miuRia monawileoba (nulla 

poena sine culpa)
1070

. aseT midgomas unda Seesabamebodes danaSaulSi 
monawileobis rogorc ,,mkacri”, ise ,,msubuqi” modeli. danaSaulSi 
monawileobis formebis kategorizaciis mizania 
sisxlissamarTlebrivi pasuxismgeblobis xarisxis gansazRvra.1071 
aRniSnuli, garkveulwilad, damokidebulia individualuri 
pasuxismgeblobis normis struqturaze.   

 
4.3. individualuri pasuxismgeblobis normis struqtura 

individualuri pasuxismgeblobis dafuZnebisas, imis 
gadasawyvetad, Tu romeli modeli unda iyos gamoyenebuli _ 
germanuli Tu angloamerikuli, zemoT ganxilul sakiTxebTan erTad, 
didi yuradReba unda mieqces TviTon normis agebulebas, kerZod, Tu 
ramdenad aris individualuri pasuxismgeblobis muxlis Sinaarsi 
orientirebuli danaSaulSi monawileobis formebis 
konkretizaciisaken.  

 
4.3.1. romis statutamde arsebuli struqtura 

meore msoflio omis Semdgomi periodis samarTliT, pirdapiri 
normatiuli gansxvaveba ar iyo danaSaulSi pirdapir da arapirdapir 
monawileobas Soris. Sesabamisad, arc amsrulebloba-
Tanamonawileobis ,,mkacri” midgoma gamoiyeneboda.1072 

ad hoc da hibriduli tribunalebis statutebis individualuri 
pasuxismgeblobis cnebaSi, meore msoflio omis Semdgomi periodis 
samarTlis msgavsad, aSkarad igrZnoboda, rom sasamarTloebis 
iurisprudenciisTvis ar iyo mniSvnelovani danaSaulSi monawileobis 
formebis ,,mkacri” konkretizacia _ arsebiTi mniSvneloba1073 ar 
eniWeboda danaSaulSi monawileobis orxarisxovan dayofas. 

                                                           
1070

 bralis gareSe sisxlissamarTlebrivi pasuxismgeblobis ararsebobis principi 
pirdapir kavSirSia samarTlebrivi saxelmwifos principTan. igi, braleuli 
pasuxismgeblobis principis garda, konkretuli sasjelis zomis bralTan 
proporciulobis uzrunvelyofasac moiTxovs. ix. cqitiSvili, sasjelis 
proporciuloba, krebulSi: Todua (red.), liberalizaciis tendenciebi (2016), 
637_639. 
1071

 Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC 

(2010), 91. 
1072

 ix. Sliedregt, Perpetration and Participation, krebulSi: Stahn (ed.), ICC (2015), 502_503.  
1073

 garkveulwilad, ad hoc tribunalebi ,,normatiul” midgomasac Seicavda. Sead. iqve, 
511. daxmarebasa da JCE-s Soris iyo dadgenili standartebi, razec zemoT gvqonda 
saubari. ix. naSromis VIII Tavi, $5 da $7. amas xazs usvams aseve: ICC, Prosecutor v. 

Lubanga, AC Judgment, 1.12.2014, par. 471.  
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,,arsebiTi korelacia”, Tanafardoba ar arsebobda pasuxismgeblobis 
formebsa da sasjelis xangrZlivobas Soris.1074 igi ufro 
angloamerikul models emxroboda. aRiarebuli iyo erTiani 
amsruleblobis instituti (Unitarian concept of Participation / Unified 

Perpetrator Model). sasjelis daniSvnis drosac ar arsebobda raime 
dadgenili wesi amsruleblobisa da TanamonawileobisaTvis. 
tribunali yuradRebas amaxvilebda danaSaulis simZimesa da 
monawileobis xarisxze1075, ramdenime gamonaklisis garda.1076  

Sesabamisad, fulfordis zemoaRniSnuli pozicia, 
,,braleulobis ierarqiisa” da danaSaulSi monawileobis ,,msubuqi” 
konkretizaciis Sesaxeb, adekvaturia ICTY-is statutis me-7(1) 
muxlisTvis1077, romelic fundamenturad gansxvavdeba amsrulebloba-
Tanamonawileobis konkretizaciis nawilSi romis statutis 25(3)-e 
muxlis struqturisgan.    

   
4.3.2. romis statutis 25(3)-e muxlis struqtura 

romis statutis 25(3)-e muxlSi, amsrulebloba-Tanamonawileobis 
pasuxismgeblobis saxeebis mkveTri gamokveTiT, aSkarad igrZnoba, rom 
sasamarTlos iurisprudencia emxroba danaSaulSi monawileobis 
formebis ,,mkacr” konkretizacias. ICTY-is statutis me-7(1) muxlisgan 
gansxvavebiT, aq danaSaulSi monawileobis formebi ise ,,martivad 
araa CamoTvlili”.1078 statutis Semqmnelebis mizani iyo, 
individualuri pasuxismgeblobis dafuZnebisas, sasjelis Sefardeba 
danaSaulSi monawileobis formebis ,,simZimiT” momxdariyo.  

                                                           
1074

 Sead. D’Ascoli, Sentencing in ICL (2011), 230. TandarTuli sqemebiT daw. ix. iqve, 226_243.  
1075

 Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC 

(2010), 88_89; TandarTuli sqemebiT Sead. aseve: D’Ascoli, Sentencing in ICL (2011), 226_243. 
1076

 Prosecutor v. Vasiljevic-is saqmeze ganisazRvra, rom danaSaulis daxmareba-waqezeba 
warmoadgenda pasuxismgeblobis iseT formas, romelic ufro dabali sasjelis 
Sefardebas moiTxovda, vidre TanamonawileobisaTvis iyo gansazRvruli. ix. ICTY, 

Prosecutor v. Vasiljevic, AC Judgment, 25.2.2004, par. 192. analogiuri gaimeora ICTR-m 
Prosecutor v. Ndindabahizi-s saqmeze, romelSic aRiniSna, rom amsruleblobam SeiZleba 
gamoiwvios danaSaulis damZimeba da Tanamonawileobam, piriqiT. ix. ICTR, Prosecutor v. 

Ndindabahizi, AC Judgment, 16.1.2007, par. 122. igive, ICTR-m danaSaulSi monawileobis 
konkurenciis sakiTxze msjelobisas, Prosecutor v. Semanza-s saqmeze aRniSna, rom Tu 
qmedeba akmayofilebs rogorc brZanebis gacemis, ise daxmareba/waqezebis 
pasuxismgeblobis formas, upiratesoba unda mieniWos ufro mZimes, brZanebis 
gacemas. ix. ICTR, Prosecutor v. Semanza, AC Judgment, 20.5.2005, par. 355_364. samive saqme 
ganxilulia Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, Future of ICC 

(2010), 90. 
1077

 ,,vinc dagegma, waaqeza, ubrZana, Caidina an sxva saxiT exmareboda ... danaSaulis 
dagegmvaSi, momzadebasa da asrulebaSi.”  
1078

 Sead. Werle, Burghardt, Establishing Degrees of Responsibility, krebulSi: Sliedregt, Vasiliev (ed.), 

Pluralism in ICL (2014), 303_304. 
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fulfordis poziciis mixedviT, erTi mxriv, gasagebia, rom 
romis statuti da procedurisa da mtkicebis wesebi pirdapir 
daTqmas ar awesebs danaSaulSi amsruleblobisa da 
Tanamonawileobis SemTxvevaSi mZime sasjelis Sefardebis 
aucileblobaze, Tumca romis statutis 78-e muxli da procedurisa 
da mtkicebis 145(1)(c)-e wesi, ad hoc tribunalebis pozitiuri 
samarTlisgan gansxvavebiT, arc ise ,,dums” danaSaulSi monawileobis 
xarisxze, rogorc fulfordi miuTiTebs Tavis gansxvavebul azrSi.  

procedurisa da mtkicebis wesebis 145(1)(c)-e wesi gamoyofs 
danaSaulSi monawileTa doneebs1079, garkveul faqtorebze xazgasmiT, 
romlebic gaTvaliswinebuli unda iqnes sasjelis gansazRvrisas. 
kerZod,  sxva faqtorebTan erTad: msjavrdebuli piris monawileobis 
xarisxi; ganzraxvis xarisxi; danaSaulis Cadenis xerxTan, drosa da 
adgilTan dakavSirebuli faqtorebi. 

Sesabamisad, sasjelis daniSvnisas braldebulis danaSaulSi 
monawileobis forma da xarisxi, rogorc zemoT aRvniSneT, 
gansazRvravs danaSaulis simZimesa da sasjelis zomas, rac ar 
ewinaaRmdegeba nulla poena, nullum crimen sine lege princips.1080  

fulfordi, qmedebaze batonobis Teoriaze gansxvavebuli 
poziciis Camoyalibebisas, Tavisi poziciis gasamyareblad uTiTebs 
Prosecutor v. Stakic-is saqmes, romelzec ICTY-is sasamarTlo palatam 
uaryo roqsinis Teoria.1081 aRniSnuli Sedareba Seusabamoa ICTY-is 
angloamerikuli orientaciisa da individualuri pasuxismgeblobis 
muxlis arqiteqturis gamo, romelic gansxvavdeba romis statutis 
25(3)-e muxlisgan.1082 25-e muxli sxvadasxva samarTlebrivi sistemis 
kombinaciis Sedegia, romelic naklebad aris orientirebuli mxolod 
angloamerikul modelze. ICC-is ganxiluli iurisprudenciac amaze 
metyvelebs.  

 

5. Sejameba 

saerTo jamSi, zemoT ganxiluli sakiTxebidan gamomdinare, 
SeiZleba iTqvas, sisxlis samarTlis sxva saerTaSoriso 
sasamarTloebis iurisprudenciisgan gansxvavebiT, romis statuti 
eyrdnoba danaSaulSi monawileobis ,,braleulobis ierarqias”, 

                                                           
1079

 Sead. Weigend, Perpetration through an Organization, 9 JICJ (2011), 101_102. 
1080

 kanonierebis principze daw. ix. turava, safuZvlebi (2015), 158_161; Kreß, Nulla poena 

nullum crimen sine lege, krebulSi: Wolfrum (ed.), MPEPIL, Vol. VII (2013), 889_898.  
1081

 ix. ICC, Prosecutor v. Lubanga, TC Judgment, Separate Opinion of Fulford, 14.3.2012, par. 10.  
1082

 imis gaTvaliswinebiT, rom masSi danaSaulSi monawileobis formebi 
danawevrebulia. Sead. Burghardt, Modes of Participation, krebulSi: Burchard, Triffterer, Vogel, 

Future of ICC (2010), 91 
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normatiul midgomas. danaSaulSi monawileobis ,,braleulobis 
ierarqiis” gansazRvra savaldebuloa1083 _ dasjis simZime unda 
ganisazRvros bralis xarisxiT, romelic sasjelis aucilebeli 
winapirobaa. sasjelis Sefardeba individualuri braleuli 
pasuxismgeblobis dadgenis gareSe SeuZlebelia.1084 

universaluri Teoriis Seqmna SeuZlebelia, romelic 
saerTaSoriso Tanamegobrobis yvela monawiles daakmayofilebda, 
saerTaSoriso sisxlis samarTlis sistemis bunebidan gamomdinare.1085 
mniSvnelovania, rom igi harmoniaSi iyos sisxlis samarTlis 
pasuxismgeblobis damafuZnebel umTavres principebTan.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1083

 gansakuTrebiT, saerTaSoriso sisxlis samarTalSi. daw. ix. Kreß, ICL, krebulSi: 
Wolfrum (ed.), MPEPIL, Vol. V (2013), 717_732. 
1084

 Sead. turava, moZRvreba (2011), 46; Werle, Burghardt, Establishing Degrees of Responsibility, 

krebulSi: Sliedregt, Vasiliev (ed.), Pluralism in ICL (2014), 303_304, 318_319. 
1085

 Sead. Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015), 527.  
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XIV. individualuri pasuxismgeblobis saerTaSoriso 
samarTlis ,,kodifikacia” da misi implementacia                      

erovnul sisxlis samarTalSi 

saerTaSoriso sisxlis samarTalSi individualuri 
pasuxismgeblobis damafuZnebeli materialuri da mentaluri 
elementebis, doqtrinebisa da saerTaSoriso sasamarTloebis 
praqtikis analizis Semdeg, SesaZlebelia individualuri 
pasuxismgeblobis samarTlis ,,kodifikacia” da imis gansazRvra, Tu 
ra formiT unda moxdes misi implementacia erovnul sisxlis 
samarTalSi.    

individualuri pasuxismgebloba saerTaSoriso danaSaulebis 
CadenisaTvis SegviZlia ganvmartoT, rogorc konkretul pirTa 
sisxlissamarTlebrivi devna ,,koleqtiuri ZalisxmeviT” Cadenili 
danaSaulebisaTvis.1086 individualuri pasuxismgeblobis cneba unda 
ganimartos farTod, rodesac braldebuls, Tavisi ,,poziciidan’’ 
gamomdinare, Tavisuflad SeeZlo danaSaulis Tavidan acileba,1087 
hqonda movlenaTa sxvagvarad ganviTarebis SesaZlebloba. 
braldebulis ,,pozicia” da gavlena ,,koleqtivze”, amsruleblis 
qmedebaze batonoba SesaZlebelia ganxorcieldes rogorc de jure ise 
de facto formiT.  

yvelafris gaTvaliswinebiT, farTomasStabiani, sistematuri da 
sistemuri saerTaSoriso danaSaulebis buneba kompleqsuria. aq ver 
iqneba gamoyenebuli is ,,martivi” standarti, romelic erovnuli 
sisxlis samarTlis mixedviT ,,Cveulebriv” danaSaulebTan mimarTebiT 
kargad aprobirebulia. saerTaSoriso danaSaulebisaTvis 
individualuri pasuxismgeblobis dasabuTeba saWiroebs gansxvavebul 
midgomas, romelsac adgens saerTaSoriso sisxlis samarTali. 
swored es ukanasknelia saerTaSoriso danaSaulebis 
Semadgenlobebis ,,avtori” da, amis gaTvaliswinebiT, maT 
dogmatikazec ,,pasuxismgebeli”. Sesabamisad, erovnuli sisxlis 
samarTali, saerTaSoriso danaSaulebis Semadgenlobebis garda, 
saWiroebs maTi individualuri pasuxismgeblobis principebis 
implementaciasac, efeqtiani sisxlissamarTlebivi zomebis 
gasatareblad, raTa erovnul samarTalSi moxdes danaSaulis 
individualuri Seracxvis doqtrinebis gamoyeneba. individualuri 
pasuxismgeblobis zemoT ganxiluli doqtrinebi pirdapir pasuxobs 
mTavar kiTxvas, Tu romeli piri aris sisxlissamarTlebrivad 

                                                           
1086

 daw. ix. Boas, Individual Criminal Responsibility, krebulSi: Stahn, Herik (ed.), Future Perspectives 

(2010), 501_519. 
1087

 Sead. Johnson, Peace Without Justice (2003), 71. 
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pasuxismgebeli ramdenime adamianis urTierTqmedebis Sedegad 
ganxorcielebuli danaSaulis SemTxvevaSi.1088   

erovnul sisxlis samarTalSi saerTaSoriso 
danaSaulebisaTvis gansxvavebuli individualuri pasuxismgeblobis 
samarTlis implementacia saerTaSoriso sisxlis samarTlis 
interesebSicaa. amiT erovnuli marTlmsajuleba saerTaSoriso 
danaSaulebis mimarT ufro moqnili gaxdeba, rac mniSvnelovania e.w. 
komplementarulobis principis amoqmedebis Tavidan asacileblad. 
saerTaSoriso sisxlis samarTlis mier aRsrulebis pirdapiri 
meqanizmis amoqmedeba, erovnul marTlmsajulebaSi pirdapiri 
,,intervencia” mxolod gansakuTrebul SemTxvevaSi unda moxdes, 
rodesac saerTaSoriso danaSaulis forma kompleqsur xasiaTs 
iZens.1089  

zemoT aRniSnulis gaTvaliswinebiT, saerTaSoriso 
danaSaulebisaTvis individualuri pasuxismgeblobis samarTlis 
,,kodifikacia” da am formiT misi implementacia mniSvnelovania 
saqarTvelosTvisac. romis statutis ratifikacia, danaSaulis 
SemadgenlobaTa implementaciis garda, misi samarTlis 
harmonizaciasac gulisxmobs,1090 miT ufro, saqarTvelom airCia 
erovnuli kanonmdeblobis romis statutTan SesabamisobaSi moyvanis 
e.w. implementaciis modeli.1091  

individualuri pasuxismgeblobis saerTaSoriso samarTlebrivi 
sistemis erovnul sisxlis samarTalTan harmonizaciis 
aucileblobas ganapirobebs saerTaSoriso danaSaulebis 
gansakuTrebuli xasiaTi, romelic specifikur midgomas, erTiani 
standartis arsebobas saWiroebs. danaSaulis individualuri 
Seracxvis doqtrinebis implementaciisaTvis aucilebelia sakmarisi 
samarTlebrivi bazis arseboba, nullum crimen sine lege da individualuri 
braleuli pasuxismgeblobis principebis dacvis uzrunvelsayofad. 
saerTaSoriso danaSaulebis CadenisaTvis individualuri 
pasuxismgeblobis dafuZneba unda moxdes adekvaturi individualuri 
pasuxismgeblobis kodeqsiseuli cnebis safuZvelze, romliTac 
moxdeba individualuri pasuxismgeblobis doqtrinebis implementacia. 
danaSaulSi monawileobis xarisxi unda gansazRvravdes 
individualuri pasuxismgeblobis formas, sasjelis Sefardebis 
proporciulobisaTvis. 

 

                                                           
1088

 Sead. Swart, Modes of Liability, krebulSi: Cassese (ed.), Oxford Companion (2009), 82.  
1089

 ix. romis statutis me-17 muxli.  
1090

 Sead. turava, safuZvlebi (2015), 81.  
1091

 ix. iqve, 82, daw. 81_87. 
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1. individualuri pasuxismgeblobis erovnuli normis proeqti _     
de lege ferenda 

saerTaSoriso danaSaulebis CadenisaTvis individualuri 
pasuxismgeblobis sakiTxis sakanonmdeblo srulyofisaTvis (de lege 

ferenda) saqarTvelos sisxlis samarTlis kodeqsis zogad nawilSi 
unda Seiqmnas individualuri pasuxismgeblobis damoukidebeli 
norma, romelic gamoyenebuli iqneba gansakuTrebuli simZimis 
saerTaSoriso danaSaulebisaTvis (core crimes):  

 

individualuri pasuxismgebloba saerTaSoriso 
danaSaulebisaTvis 

 

1. saerTaSoriso danaSaulis CadenisaTvis 
sisxlissamarTlebrivi pasuxismgebloba daekisreba imas, 
vinc: 
 

a) Caidina danaSauli piradad, sxva pirTan erTad an sxva 
piris meSveobiT, miuxedavad imisa, am kodeqsis mixedviT 
daekisreba Tu ara am sxva pirs sisxlissamarTlebrivi 
pasuxismgebloba; 
b) xelmZRvanelobda, aqezebda, exmareboda an sxvagvarad 
xels uwyobda danaSaulis Cadenas an mis mcdelobas; 
g) nebismieri formiT ganzrax xels uwyobda saerTo mizniT 
moqmed pirTa jgufis mier danaSaulis Cadenas an mis 
mcdelobas.  
 

2. saerTaSoriso danaSaulis CadenisaTvis damatebiT 
sisxlissamarTlebrivi pasuxismgebloba daekisreba meTaurs, 
Tu es danaSauli Caidines mis efeqtian kontrols 
daqvemdebarebulma Zalebma, an/da calkeul SemTxvevaSi, imis 
Sedegad, rom es piri aRniSnul xelqveTiebs ar uwevda 
saTanado kontrols, Tu man: 
 

a) icoda, unda scodnoda an Segnebulad ugulebelyofda 
informacias, romelic aSkarad miuTiTebda, rom es Zalebi 
sCadiodnen an ganzraxuli hqondaT am danaSaulTa Cadena; 
b) ar miiRo yvela saWiro da gonivruli zoma Tavisi 
uflebamosilebis farglebSi, raTa Tavidan aecilebina an 
aRekveTa danaSaulTa Cadena, an gadaeca aRniSnuli sakiTxi 
kompetenturi organoebisTvis gamoZiebisa da 
sisxlissamarTlebrivi devnis dasawyebad.  

  

SeniSvna:  
am muxlis miznebisaTvis saerTaSoriso danaSaulad iTvleba 
am kodeqsis 404-e, 405-e, 407e_408-e, 410-e_413-e muxlebiT 
gaTvaliswinebuli danaSaulebi.  
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,,kodificirebuli” individualuri pasuxismgeblobis muxli 
moicavs individualuri pasuxismgeblobis ZiriTad, damatebiT da 
meTauris pasuxismgeblobis formebs.  

ZiriTadi pasuxismgebloba: SemoTavazebuli muxlis pirveli 
nawilis ,,a” qvepunqti exeba individualuri pasuxismgeblobis 
ZiriTad formas _ danaSaulis amsruleblobis instituts. aRniSnul 
SemadgenlobaSi SesaZlebelia Tanaamsruleblobis, arapirdapiri 
amsruleblobisa da arapirdapiri (Tana)amsruleblobis doqtrinebis 
implementacia, romis statutis 25(3)(a)-e muxlis individualuri 
pasuxismgeblobis dogmatikis Sesabamisad. arapirdapiri 
amsruleblobisa da arapirdapiri (Tana)amsruleblobis doqtrinebi 
ZiriTadad gamoyenebuli iqneba saerTaSoriso danaSaulis 
organizatoris mimarT.   

damatebiTi pasuxismgebloba: SemoTavazebuli muxlis pirveli 
nawilis ,,b” da ,,g” qvepunqtebi exeba individualuri 
pasuxismgeblobis damatebiT formebs. ,,b” qvepunqtSi SesaZlebelia 
danaSaulSi Tanamonawileobis (xelmZRvaneloba-brZanebis gacema, 
waqezeba da daxmareba) institutis implementacia, romis statutis 
25(3)(b)(c)-e muxlis individualuri pasuxismgeblobis dogmatikis 
mixedviT, xolo ,,g” qvepunqtSi SesaZlebelia danaSaulSi 
Tanamonawileobis pasuxismgeblobis e.w. rezidualuri (,,sarezervo”) 
formis, saerTo mizniT moqmedi dajgufebis daxmarebis institutis 
implementacia, romis statutis 25(3)(d)-e muxlis individualuri 
pasuxismgeblobis dogmatikis Sesabamisad. 

meTauris pasuxismgebloba: SemoTavazebuli muxlis meore 
nawili exeba meTauris pasuxismgeblobis formas, umoqmedobas, 
romelSic SesaZlebelia meTauris pasuxismgeblobis doqtrinis 
implementacia, romis statutis 28-e muxlis individualuri 
pasuxismgeblobis dogmatikis Sesabamisad. kerZod: 

_ ,,meTauris” cnebaSi SesaZlebelia vigulisxmoT rogorc 
samxedro meTauri, samxedro meTauris saxiT efeqtianad 
moqmedi piri, ise samoqalaqo meTauri;  
_ ,,efeqtiani kontrolis” cnebaSi SesaZlebelia rogorc 
efeqtiani xelmZRvanelobisa da kontrolis, ise efeqtiani 
Zalauflebisa da kontrolis materialuri elementebis 
implementacia; 
_ meore nawilis ,,a” qvepunqtSi mocemuli alternativis 
saxiT, SesaZlebelia mentaluri elementebis, xolo ,,b” 
qvepunqtSi prevenciuli, represiuli da saWiro da 
gonivruli zomebis gatarebis movaleobaTa elementebis 
implementacia.    
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yuradReba unda mieqces amsrulebloba-Tanamonawileobis saxiT 
danaSaulSi monawileobis formebis ,,braleulobis ierarqias”. 
danaSaulSi monawileobis forma unda iyos individualuri 
pasuxismgeblobis indikatori sasjelis Sefardebisas. kerZod, 
proporciuloba unda iyos daculi personalur bralsa da sasjels 
Soris. amsrulebeli, danaSaulze kontrolis elementiT, ufro metad 
unda gaikicxos, vidre Tanamonawile an saerTo mizniT moqmedi 
dajgufebis damxmare.1092 aseTi midgoma damatebiT axali normis 
SemuSavebas ar moiTxovs, aramed interpretacia unda moxdes 
saqarTvelos sisxlis samarTlis kodeqsis 25-e muxlis pirvel 
nawilze dayrdnobiT, romlis mixedviTac, amsrulebelsa da 
Tanamonawiles individualuri pasuxismgebloba unda daekisroT 
danaSaulSi maTi ,,monawileobis xasiaTisa da xarisxis 
gaTvaliswinebiT”.1093 

rac Seexeba romis statutis 25-e muxlis danarCen 
Semadgenlobebs: genocidis danaSaulis pirdapiri da sajaro 
mowodeba [25(3)(e)-e muxli] da danaSaulis mcdeloba [25(3)(f)-e muxlis 
pirveli winadadeba], orive warmoadgens ara danaSaulSi 
monawileobis formebs, aramed dausrulebel danaSaulebs (Inchoate 

Crime/Offences)
1094

. Sesabamisad, maTi implementacia unda moxdes 
individualurad, pirvelis, genocidis danaSaulTan, xolo meoris, 
saWiroebis mixedviT, konkretul danaSaulebTan kavSirSi,  
konkretuli situaciidan gamomdinare. danaSaulze nebayoflobiT 
xelis aRebis [25(3)(f)-e muxlis meore winadadebis] implementacia unda 
moxdes saqarTvelos sisxlis samarTlis kodeqsis 21-e muxlis 
farglebSi. dabolos, agresiis danaSaulis Camden pirTa wresTan 
dakavSirebiT axali regulacia [25(3)(bis)-e muxli] ukve asaxulia 
saqarTvelos sisxlis samarTlis kodeqsis 404-e muxlis SeniSvnaSi, 
rac damatebiT modifikacias ar saWiroebs. 

 

 

  

                                                           
1092

 Sead. Werle, Burghardt, Establishing Degrees of Responsibility, krebulSi: Sliedregt, Vasiliev (ed.), 

Pluralism in ICL (2014), 303_306, 311_313, 318_319. 
1093

 ix. saqarTvelos sisxlis samarTlis kodeqsis 25(1)-e muxli: 
,,1. amsrulebelsa da Tanamonawiles sisxlissamarTlebrivi pasuxismgebloba 
daekisrebaT mxolod sakuTari bralisaTvis erTiani marTlsawinaaRmdego 
qmedebis safuZvelze, danaSaulis CadenaSi TiToeulis monawileobis 
xasiaTisa da xarisxis gaTvaliswinebiT.” 

1094
 Sead. Werle, Burghardt, Establishing Degrees of Responsibility, krebulSi: Sliedregt, Vasiliev (ed.), 

Pluralism in ICL (2014), 307. dausrulebeli danaSaulebis (Inchoate Crime/Offences) Sesaxeb 
ix. naSromis XIII Tavi, $2.2.2.  
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2. individualuri pasuxismgeblobis saerTaSoriso samarTlis 
implementaciis magaliTi erovnul sisxlis samarTalSi  

saerTaSoriso sisxlis samarTlis dogmatika, gansakuTrebiT 
individualuri pasuxismgeblobis nawilSi, ra formiTac igi zemoT 
ganvixileT, ukve samagaliToa erovnuli sisxlis samarTlisTvisac, 
miT ufro, rodesac saqme gvaqvs maRali Tanamdebobis pirebis mier 
farTomasStabiani, sistematuri da sistemuri danaSaulebis 
CadenasTan. am mxriv yuradsaRebia gvatemalis situacia, romelic 
saerTaSoriso TanamegobrobisTvis am sakiTxze pirveli ,,sando” 
erovnuli samarTalwarmoebaa.1095  

2013 wlis 19 marts, gvatemalis yofili prezidenti generali 
xose efrain rios monti (Jose Efrain Rios Montt) da misi samxedro 
dazvervis xelmZRvaneli generali xose mauricio rodriges sanCesi 
(Jose Mauricio Rodriguez Sanchez) gvatemalis erovnuli sasamarTlos winaSe 
wardgnen genocidis, adamianurobis winaaRmdeg mimarTuli da omis 
danaSaulebis CadenisaTvis,1096 romlebic moxda memarcxene 
SeiaraRebul meamboxeTa da saxelmwifos SearaRebul Zalebs Soris 
mimdinare samoqalaqo omis dros1097.  

gvatemalaSi danaSaulebis Cadena daiwyo 1980 wlidan da piki 
gamovlinda 1982_1983 wlebSi. samxedro moqmedebebi ZiriTadad 
mimdinareobda mTian adgilebSi, romelic maias (eTnikurad indoeli) 
ZirZveli tomiT iyo dasaxlebuli da mxars uWerda meamboxeTa 
Zalebs. samoqalaqo omis dros 626-mde sofeli ganadgurda, 
mosaxleobis didi nawili awames, gaaupatiures da mokles. aTasobiT 
adgilobrivi iZulebuli gaxda daetovebina saxlebi, ra drosac 
isini sahaero ieriSis msxverpli gaxdnen. saerTo jamSi, iyo 200 000-
mde mokluli da dakarguli, 1 500 000-mde ltolvili. samoqalaqo 
omi, romelic 36 wlis ganmavlobaSi grZeldeboda, 1996 wels 
samSvidobo SeTanxmebis xelmoweriT damTavrda.1098  

montisa da sanCess brali edebodaT uSualod 1982_1983 wlebSi 
Cadenili danaSaulebisTvis. swored, 1983 wlis 8 agvistos damTavrda 
montis reJimi. 2013 wlis 10 maiss riosi damnaSaved cnes yvela 
braldebaSi da sasjelis saxiT Seefarda 80 wliT Tavisuflebis 

                                                           
1095

 ix. Kemp, Guatemala Prosecutes former President Rios Montt, 12 JICJ (2014), 133_156. 
1096

 gvatemalis sisxlis samarTlis kodeqsis mixedviT, omisa da adamianurobis 
winaaRmdeg mimarTuli danaSaulebi gaerTianebulia erT hibridul formaSi _ delitos 

contra los deberes de humanidad. ix. iqve, 134. 
1097

 samoqalaqo omi gvatemalaSi daiwyo 1960 wels, mZime ekonomikuri da politikuri 
mdgomareobis gamo. 1970 wels maias mosaxleobam daiwyo gamosvlebi mTavrobis 
winaaRmdeg Tanasworobis, maTi enisa da kulturis sazogadoebriv cxovrebaSi 
CarTvis moTxovniT. gvatemalis samoqalaqo omis Sesaxeb ix. Guatemala Memory of 

Silence, <http://www.aaas.org/sites/default/files/migrate/ uploads/mos_en.pdf>, [9.2.2016].  
1098

 ix. iqve. 
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aRkveTa, xolo rodrigesi gaamarTles.1099 es iyo erovnuli 
sasamarTlos mier ganxiluli pirveli saqme, romelSic 
gamamtyunebeli ganaCeni dadga qveynis yofili meTauris mimarT 
genocidis danaSaulis CadenisTvis da ar iqna saeWvod miCneuli 
saerTaSoriso Tanamegobrobis mier.1100 

general riosamde erovnuli sasamarTloebis mier gasamarTlda 
saxelmwifos ori yofili lideri: 1993 wlis 21 aprils, boliviis 
yofili prezidenti _ luis garsia meca (Luis Garcia Meza) da 2006 wlis 
12 dekembers, eTiopiis yofili prezidenti _ mengistu haile mariami 
(Mengistu Haile Mariam). orive procesi in absentia wesiT warimarTa. 
saerTaSoriso damkvirveblebi orive procesis mimarT SeSfoTebas 
gamoxatavdnen.1101 

general riosis sabraldebo oqmi Seicavda pasuxismgeblobis 
sam SesaZlebel formas: pirdapir amsruleblobas, wamqezeblobasa da 
arsebiT kontribucias.1102 tribunalma daadgina, rom generali riosi, 
rogorc qveynis umaRlesi mTavarsardali, Tavisi ZalauflebiT 
(saxelmwifo aparatis gamoyenebiT), funqciebiTa da danaSaulze 
kontroliT, romelic gamoixateboda rogorc moqmedebaSi, ise 
umoqmedobaSi, arsebiT kontribucias axorcielebda danaSaulSi. 
tribunalma pirdapir ar aRiara arapirdapiri amsruleblobis 
(qmedebaze organizaciuli batonobis) Teoria, vinaidan es 
ukanaskneli Teoriuli da praqtikuli gamowvevebis winaSe idga. am 
SemTxvevaSi, tribunals unda daemtkicebina amsruleblis ukan mdgomi 
amsruleblebis monawileobis xarisxi, Tu rogor iyenebdnen pirdapir 
amsruleblebs rogorc instrumentebs. rodrigesis gamarTlebis gamo, 
ar iyo aucilebeli pasuxismgeblobis hibriduli saxis _ 
arapirdapiri (Tana)amsruleblobis _ gamoyeneba. arsebiTi 
kontribuciis formula ufro xelsayreli iyo gamoZiebiT miRebuli 
mtkicebulebebidan gamomdinare, romliTac Canda sxva meTaurebis 
danaSaulze kontroli _ danaSaulSi Tanaamsrulebloba. aseve uari 
iTqva meTauris pasuxismgeblobis doqtrinis gamoyenebazec. riosis 
danaSaulSi monawileobis done samxedro meTaurisTvis dadgenil 
standartze ufro meti iyo, scildeboda samxedro sferos. igi 
moqmedebda arsebiTad, danaSaulSi mkafiod hqonda ufro aqtiuri, 
vidre pasiuri roli.1103 

gvatemalis situacia kargi magaliTia sxva qveynebisTvis 
farTomasStabiani, sistematuri da sistemuri saerTaSoriso 

                                                           
1099

 ix. iqve; ix. aseve: Kemp, Guatemala Prosecutes former President Rios Montt, 12 JICJ (2014), 

133_134.   
1100

 ix. iqve, 134. 
1101

 ix. iqve, 134, sqolio 1.  
1102

 ix. iqve, 147.  
1103

 ix. iqve, 150_151.  
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danaSaulebis CadenisTvis individualuri pasuxismgeblobis 
dasasabuTeblad, Tu rogor unda moxdes saerTaSoriso sisxlis 
samarTlis doqtrinis gamoyeneba erovnuli marTlmsajulebis 
sistemis mier, saerTaSoriso Tanamegobrobis (saerTaSoriso sisxlis 
samarTlis) ,,uSualo monawileobis” gareSe.1104  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1104

 individualuri pasuxismgeblobis doqtrinebis materialur da mentalur 
elementebTan, aseve, ICC-is axlebur ganmartebebTan mimarTebiT ix. Ambos, 

Katanga Trial, 2 JICJ (2014), 219_229; Vest, Participation, 2 JICJ (2014), 295_309. 
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daskvna 

danaSaulis individualuri Seracxvis modelebisa da 
doqtrinebis sisxlissamarTlebrivi analizis Semdeg, SesaZlebelia 
kvlevis Sedegebis Sejameba da SesavalSi dasmul kiTxvebze pasuxis 
gacema. daskvnis saxiT SeiZleba aRiniSnos, rom individualuri 
pasuxismgeblobis samarTlis mTavari amocanaa farTomasStabiani, 
sistematuri da sistemuri saerTaSoriso danaSaulebis CadenaSi 
braldebuli saidumlo liderebis sisxlissamarTlebrivi devna, 
pirvel rigSi, rogorc danaSaulis amsruleblebisa da meore rigSi, 
Tu es amsruleblobis pasuxismgeblobis formiT ver xerxdeba, 
rogorc (Tana)monawileebisa.1105 swored am funqcias emsaxureba 
saerTaSoriso sisxlis samarTlis farglebSi saerTaSoriso 
samarTlis mier Seqmnili ,,marTlmsajulebis axali arqiteqtura” 
ICC-is saxiT,1106 sisxlis samarTlis gansakuTrebuli monawileobiT.1107 
igi aseve exmareba erovnul sisxlis samarTals, damoukideblad 
uzrunvelyos saerTaSoriso danaSaulze individualuri braleuli 
pasuxismgeblobis dafuZneba.1108 kerZod, saerTaSoriso sisxlis 
samarTali individualuri pasuxismgeblobis doqtrinis SeqmniT 
erovnul sisxlis samarTals sTavazobs praqtikaSi aprobirebul 
midgomas, romlis gamoyenebiTac SesaZlebelia farTomasStabiani, 
sistematuri da sistemuri  danaSaulebis damoukidebeli gamoZieba da 
konkretuli pirebis sisxlissamarTlebrivi devna. aseT SemTxvevaSi, 
saerTaSoriso sisxlis samarTali mxolod zedamxedvelobis 
funqcias asrulebs.1109 arsebiTi sisxlissamarTlebrivi xarvezis 
gamovlenisas igi pirdapir ,,intervencias” axorcielebs erovnul 
sisxlis samarTalSi, e.w. komplementarulobis principis 
amoqmedebiT.1110  

sisxlis samarTlis saerTaSoriso marTlmsajulebis 
prevenciuli saerTaSoriso ,,meqanizmi” saerTaSoriso sisxlis 
samarTlis, kerZod, individualuri pasuxismgeblobis koncefciis 
saxiT, amarTlebs misi Seqmnis umTavres ideas _ aRsrulebis 
pirdapiri da arapirdapiri meqanizmebiT politikuri da samxedro 
liderebis sisxlissamarTlebriv devnas.1111 sisxlis samarTlis 
saerTaSoriso marTlmsajulebis swor politikaze saerTaSoriso 
sisxlis samarTalia pasuxismgebeli, romelic saerTaSoriso 
Tanamegobrobis xarveziani samarTlis politikis prevenciul 
,,meqanizms” warmoadgens. vinaidan individualuri pasuxismgeblobis 
                                                           
1105

 ix. I, IX da X Tavebi.  
1106

 ix. V Tavi.  
1107

 ix. I, II, VIII, IX, X, XI da XII Tavebi. 
1108

 ix. XIII Tavi.  
1109

 ix. iqve.  
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 ix. VIII, IX, X, XI da XII Tavebi. 
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dafuZneba sisxlis samarTlis gansakuTrebuli monawileobiT xdeba, 
saerTaSoriso sisxlis samarTlis marTlmsajulebis ,,kanonierebaze”, 
upirveles yovlisa, sisxlis samarTalia pasuxismgebeli. mxolod 
kanonieri, sisxlis samarTlis principebze damyarebuli 
marTlmsajuleba uzrunvelyofs mSvidobas, uSiSroebasa da 
keTildReobas.1112  

sisxlis samarTlis saerTaSoriso marTlmsajulebis 
,,kanonierebaze”, saerTo jamSi, gavlenas axdens individualuri 
pasuxismgeblobis samarTalSi arsebuli arsebiTi xarvezebi.1113 
arsebiT xarvezebs, umeteswilad, warmoSobs sisxlis samarTlis 
umTavresi principebis ugulebelyofa, maTi arasrulfasovani 
Sesruleba, kerZod, xarveziani sisxlis samarTlis politika. amis 
kargi magaliTia XX saukune, versalis, laifcigis, niurnbergis, 
tokios, post-niurnbergis, yofili iugoslaviisa da ruandis 
movlenebi,1114 maT Soris, sisxlis samarTlis hibriduli 
marTlmsajulebis ganxorcielebis winare movlenebi1115 da afrikis 
sxvadasxva situacia1116. erovnuli sisxlis samarTali, ,,subieqturi 
mizezebis” gamo, TiTqmis yvela zemoT aRniSnul SemTxvevaSi uZluri 
iyo saTanado sisxlissamarTlebrivi zomebis gasatareblad.  

individualuri pasuxismgeblobis koncefcia, rogorc 
saerTaSoriso sisxlis samarTlis sui generis sakiTxi, sisxlis 
samarTlis efeqtur muSaobazea damokidebuli. kerZod, saerTaSoriso 
marTlmsajulebis gansaxorcieleblad individualuri 
pasuxismgeblobis swor politikas sisxlis samarTlis prevenciuli 
da represiuli funqcia uzrunvelyofs. individualuri 
sisxlissamarTlebrivi koncefciis SeqmniT saerTaSoriso sisxlis 
samarTali qmnis dogmatikas, sisxlis samarTlis zogad nawils, 
romelsac daeyrdnoba sisxlis samarTali saerTaSoriso 
marTlmsajulebis ganxorcielebisas. vinaidan sisxlis samarTals 
farTomasStabian, sistematur da sistemur danaSaulebTan brZola 
saerTaSoriso dogmatikis gareSe ar SeuZlia, am mxriv, swored, 
saerTaSoriso samarTalTan kombinacia xdis mas ufro moqnils.1117 

individualuri pasuxismgeblobis koncefciis erT-erTi 
umTavresi sisxlissamarTlebrivi principi, romlis iribi uaryofac 
arsebiT bzars uqmnis sisxlis samarTlis saerTaSoriso 
marTlmsajulebis ,,kanonierebas”, es aris individualuri braleuli 
pasuxismgeblobis principi. saerTaSoriso sisxlis samarTalSi, iseve 
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 ix. I da II Tavebi.  
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rogorc erovnulsamarTlebriv sistemebSi, sisxlissamarTlebrivi 
pasuxismgebloba dafuZnebulia konkretuli piris, individis 
danaSaulSi monawileobaze, wvlilze. piri individualurad unda 
ikicxebodes. sisxlis samarTalSi individi aris is, visac eracxeba 
konkretuli danaSaulebrivi Sedegi da ekisreba sasjeli. aravin 
SeiZleba sisxlissamarTlebrivad iqnes pasuxismgebeli konkretuli 
qmedebis gamo, romelSic mas uSualod an sxva raime formiT ar 
miuRia monawileoba. danaSaulSi individualuri braleuli 
monawileobis mtkiceba mxolod sisxlis samarTlis eqskluziuri 
valdebulebaa. mZime sanqciis Sefardebisas unda damtkicdes 
damnaSavis konkretuli individualuri braleuloba, Tu raSi 
gamoixata misi ,,sisxlissamarTlebrivi wvlili”.1118 

individualuri pasuxismgeblobis precedentuli samarTali 
cxadyofs, rom individualuri pasuxismgeblobis dafuZnebis sakiTxi 
wminda sisxlis samarTlis ,,Temaa”. amaze metyvelebs individualuri 
pasuxismgeblobis damafuZnebeli materialuri da mentaluri 
elementebis Sinaarsi.1119  

saerTaSoriso sisxlis samarTali individualur 
sisxlissamarTlebriv pasuxismgeblobas stricto sensu afuZnebs 
saerTaSoriso samarTalSi, rac xels ar uSlis saerTaSoriso 
samarTals damoukideblad imuSaos saxelmwifos 
pasuxismgeblobaze.1120 saerTaSoriso samarTali saerTaSoriso 
sisxlis samarTlis farglebSi aviTarebs individualuri 
pasuxismgeblobis definicias, imis xazgasmiT, rom mxolod 
saxelmwifo araa pasuxismgebeli saerTaSoriso 
marTlwesrigisaTvis.1121  

saerTaSoriso danaSaulebis dros, umeteswilad, misi 
koleqtiuri bunebis gamo, SeuZlebelia erTi kriminaluri aqtis 
gansxvaveba meorisagan. individualuri pasuxismgeblobis 
dafuZnebamde unda iyos Seswavlili danaSaulis gamomwvevi 
politikuri, socialuri, ekonomikuri da kulturuli foni, 
individis wvlili danaSaulis CadenaSi, Sedegis dadgomaSi. Tu 
romels hqonda ufro didi de facto Tu de jure gavlena da Zalaufleba 
danaSaulis Casadenad, vin moqmedebda jgufis saxeliT, sxva piris 
meSveobiT da vin iCenda umoqmedobas danaSaulis Cadenisas. 
individualuri pasuxismgebloba, upirveles yovlisa, daekisreba imas, 

                                                           
1118

 ix. I Tavi. 
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 ix. VIII, IX, X, XI da XII Tavebi. 
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 ix. romis statutis 25(4)-e muxli. 
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 ix. I da II Tavebi. 
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vinc iyo gadawyvetilebis mimRebi dajgufebis, gaerTianebis, 
organizaciis farglebSi.1122  

individualuri pasuxismgeblobis istoria cxadyofs sisxlis 
samarTlis saerTaSoriso marTlmsajulebis, zogadad, saerTaSoriso 
sisxlis samarTlis mniSvnelobas.1123 gansakuTrebiT, versalis 
xelSekruleba, romelmac, SeiZleba iTqvas, bolo mouRo evropaSi 
omis danaSaulebisaTvis dausjelobis grZelvadian praqtikas da 
bolomde ver miiyvana I msoflio omis damnaSaveebis individualuri 
pasuxismgeblobis sakiTxi. aseve, laifcigis procesi, saerTaSoriso 
Tanamegobrobis Semdgomi imedgacruebaa, ra drosac ver moxerxda I 
msoflio omSi Cadenili danaSaulebisTvis germanelTa dasja.1124 

 individualuri pasuxismgeblobis samarTlis gansakuTrebul 
wyaros niurnbergisa da tokios tribunalebis samarTali 
warmoadgens, saidanac daiwyo saerTaSoriso sisxlis samarTlis 
saerTaSoriso samarTlisgan damoukidebeli moqmedeba. saxelmwifoTa 
pasuxismgeblobis paralelurad, pirvelad, mkafiod damkvidrda 
individualuri pasuxismgeblobis politika, rom brali _ es aris 
personaluri _ saerTaSoriso samarTlis winaaRmdeg mimarTul 
danaSaulebs sCadian adamianebi da mxolod individTa dasjiT aris 
SesaZlebeli saerTaSoriso mSvidobis, keTildReobisa da 
usafrTxoebis miRweva. niurnbergis tribunali iyenebda 
individualuri pasuxismgeblobis erTiani amsruleblobis princips 
da amsrulebloba-Tanamonawileobis principis nacvlad eyrdnoboda 
danaSaulebriv organizaciaSi monawileobisa da saerTo miznis 
ganxorcielebis cnebebs. miuxedavad imisa, rom niurnbergis 
tribunalis iurisdiqcia vrceldeboda danaSaulebriv 
organizaciebzec, es ar gulisxmobda koleqtiur pasuxismgeblobas 
mxolod wevrobisaTvis _ isjeboda danaSaulebriv organizaciaSi 
aqtiuri monawileoba. tokios samarTalma gaamyara niurnbergSi 
Camoyalibebuli individualuri pasuxismgeblobis principi, 
umniSvnelo modifikaciebiT.1125  

 niurnbergisa da tokios procesebis Semdeg omSi gamarjvebul 
saxelmwifoTa sakontrolo sabWos #10 kanoniT gamarTulma 
sasamarTlo procesebma individualuri pasuxismgeblobis 
precedentuli samarTali gaamdidra. kerZod, gamokveTa danaSaulis 
SeTqmulebis, ,,saerTo miznisa” da danaSaulebriv organizaciaSi 
monawileobis individualuri sisxlissmarTlebrivi 
pasuxismgeblobis doqtrinebi,1126 romlebze dayrdnobiTac Seiqmna 
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 ix. III, IV da V Tavebi.  
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 ix. iqve, $3.1. da $3.2. 
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axali koncefciebi.1127 post-niurnbergiseulma etapma dagvanaxa, rom 
saerTaSoriso Tanamegobroba orientirebuli iyo ara mxolod 
konkretuli pirebis dasjaze, aramed dasjadobis precedentis 
Seqmnaze.  

niurnbergis principebis kodifikaciam jus cogens statusiT 
saerTaSoriso sisxlis samarTalSi koleqtiur bralTan 
dakavSirebiT yvela kiTxvas gasca pasuxi. pirvelive principiT 
sisxlissamarTlebrivi pasuxismgebloba unda dafuZndes mxolod 
individebis mier Cadenil qmdebaze.1128 es principi dRemde ,,mkacrad” 
daculia sisxlis samarTlis saerTaSoriso sasamarTloebis 
statutebsa da precedentebSi. 

individualuri pasuxismgeblobis dafuZnebis uaxlesi modeli 
sisxlis samarTlis saerTaSoriso ad hoc da hibridulma 
tribunalebma Seqmnes. droebiTi tribunalebis modelma, romelsac 
gaaCnda gadawyvetilebis miRebis, iZulebiTi zomebis gamoyenebisa da 
sadamsjelo zomebis gatarebis Zalaufleba, gasaCivrebis uflebis 
(saapelacio palatis) arsebobiT, samarTlebrivi, politikuri da 
diplomatiuri TvalsazrisiT gaamarTla. hibriduli tribunalebis 
meSveobiT saerTaSoriso sisxlis samarTalma moaxdina 
individualuri pasuxismgeblobis doqtrinis implementacia 
sxvadasxva qveynis sisxlis samarTlis sistemaSi, erovnul sisxlis 
samarTalTan erTad kombinirebuli moqmedebiT.1129  

dResdReobiT, individualuri pasuxismgeblobis precedentuli 
samarTali viTardeba ICC-is mier misi rekonstruqcia-modernizaciis 
mizniT. sisxlis samarTlis saerTaSoriso marTlmsajulebis 
ganviTarebis istoriuli eqskursi pirdapir mianiSnebs ICC-is 
mniSvnelobas. kerZod, XXI saukunis saerTaSoriso Tanamegobrobis 
mdgomareoba, gansakuTrebiT, afrikis kontinentis sxvadasxva 
situacia, sadac erovnuli marTlmsajuleba TiTqmis yvela zemoT 
aRniSnul SemTxvevaSi uZluri iyo gaetarebina aucilebeli 
sisxlissamarTlebrivi  RonisZiebebi individualuri 
pasuxismgeblobis dasasabuTeblad.1130  

ICC individualuri pasuxismgeblobis precedentuli samarTlis 
rekonstruqcias axdens individualuri pasuxismgeblobis 
konkretuli doqtrinebis SeqmniT, ra drosac, erTi mxriv, eyrdnoba 
ICTY-is mier Camoyalibebul ZiriTad principebs da, meore mxriv, 
novaciuri Teoriebis meSveobiT germanul sisxlissamarTlebriv 
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dogmatikaze dayrdnobiT, axal interpretacias aZlevs romis 
statutis normebs.  

individualuri pasuxismgeblobis statutiseuli cneba _ nullum 

crimen sine lege principis _ gaTvaliswinebiT, gavlenas axdens 
individualuri pasuxismgeblobis doqtrinis Sinaarsze. orive ad hoc 
tribunalis individualuri pasuxismgeblobis statutiseuli cneba 
angloamerikul sisxlis samarTals, niurnbergis tribunalis 
msgavsad, erTiani amsruleblobis princips eyrdnoboda. Sesabamisad, 
individualuri pasuxismgeblobis doqtrinac angloamerikuli 
xasiaTisaa, gansxvavebiT ICC-is individualuri pasuxismgeblobis 
statutiseuli cnebisgan, romelic kontinenturevropul sisxlis 
samarTals eyrdnoba. romis statutis 25-e muxli, pozitiurad, 
amsruleblobisa da Tanamonawileobis pasuxismgeblobis saxeebs 
gamoyofs. meTauris pasuxismgebloba 28-e muxlSi individualuri 
pasuxismgeblobis damatebiT formas warmoadgens.1131   

individualuri pasuxismgeblobis saxeebs moqnils xdis 
individualuri pasuxismgeblobis doqtrinis cneba, romelic 
gulisxmobs konkretuli pasuxismgeblobis statutiseuli cnebisa da 
masze arsebuli precedentuli samarTlis erTobliobas. 
individualuri pasuxismgeblobis samarTlis kvlevam ramdenime 
individualuri pasuxismgeblobis doqtrina gamokveTa. kerZod, JCE-is, 
Tanaamsruleblobis, arapirdapiri amsruleblobis, arapirdapiri 
(Tana)amsruleblobisa da meTauris pasuxismgeblobis doqtrinebi.1132  

JCE-is individualuri pasuxismgeblobis koncefcia Tavisi 
SinaarsiT revoluciuri da pirdapir Sedegze orientirebulia. misi 
mTavari makvalificirebeli elementia sistemuri danaSaulis saerTo 
gegma, mizani, rac dajgufebis yvela wevrs akavSirebs.1133 am mxriv, 
rogorc Tanaamsruleblobis pasuxismgeblobis forma,1134 JCE 
braldebis mxarisTvis aris pirdapiri gasasvleli konkretul 
individebze1135, kerZod, xelmZRvanel pirTa did da kompleqsur 
saqmeebze,1136 ra drosac danaSaulSi arapirdapiri monawileobac 
sakmarisia1137. JCE, faqtobrivad, naklebi mtkicebulebebiT asabuTebs 
individualur brals _ JCE-is wevroba gaigivebulia danaSaulis 
CadenasTan.1138  
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erTi SexedviT, JCE-is makvalificirebeli obieqturi elementebi 
hgavs erovnuli sisxlis samarTlis jgufuri danaSaulisa Tu 
Tanamonawileobis cnebas1139, Tumca, mTeli gansxvaveba mis subieqtur 
elementebSia, gansakuTrebiT, gavrcobil JCE-Si1140. am mesame 
kategoriis dros qmedeba xorcieldeba dajgufebis miznis gareT, 
magram gamomdinareobs Sedegidan, rac ewinaaRmdegeba sisxlis 
samarTalSi Tanaamsruleblobis sistemur cnebas.1141  

JCE sisxlis samarTalTan principul winaaRmdegobaSia misi 
arastatutiseuli warmomavlobis _ nullum crimen sine lege principTan 
Seusabamobis gamo. individualuri pasuxismgeblobis damafuZnebeli 
obieqturi da subieqturi garemoebebi saerTaSoriso CveulebiT 
samarTalSi arapirdapir iqna moZiebuli farTo interpretaciis 
meTodis gamoyenebiT.1142 JCE ewinaaRmdegeba individualuri braleuli 
pasuxismgeblobis princips, romlis mixedviTac, piris braleuloba 
unda iyos danaSaulSi kontribuciis adekvaturi _ pirdapiri 
mniSvnelobiT, danaSaulis damxmaris bralis xarisxi unda 
gansxvavdebodes danaSaulis mTavari Semoqmedis bralis xarisxisgan. 
aseT midgomas mis SinaarsSi ver vxedavT.1143 miuxedavad imisa, rom 
iyo JCE-is farTo bunebis SezRudvis mcdeloba1144, ICC-is 
gadawyvetilebamde es ver moxerxda.  

individualuri pasuxismgeblobis birTvs amsruleblobis 
doqtrina warmoadgens, romelic uzrunvelyofs TanamonawileTa  
dasjadobasac. ICC-is precedentul samarTalSi dafuZnebuli 
Tanaamsruleblobis, arapirdapiri amsruleblobisa da arapirdapiri 
(Tana)amsruleblobis doqtrinebma maqsimalurad gamoaswora 
individualuri pasuxismgeblobis samarTalSi JCE-is xarvezebi. 
kerZod, danaSaulze-organizaciaze kontrolis koncefciis 
dafuZnebiTa da mentaluri elementebis zusti formulirebiT, axalma 
doqtrinebma ufro kargad, sisxlis samarTlis principebTan 
pragmatul kavSirSi daasabuTa danaSaulSi monawileobisaTvis 
sisxlissamarTlebrivi pasuxismgebloba. danaSaulis materialur 
elementebs asrulebs ara mxolod uSualo amsrulebeli, aramed vinc 
kontrols an saidumlo liderobas uwevs danaSaulis msvlelobas. 
danaSaulze-organizaciaze kontrolis  mqone pirs, SesaZlebelia, 
ufro meti de facto Zalaufleba hqondes, vidre qveynis prezidents, 
romelic kriminaluri dajgufebis aqtiuri monawilea.1145  
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danaSaulze-organizaciaze kontrolis koncefcia, JCE-isTan 
SedarebiT, argumentirebulad mijnavs amsrulebels 
Tanamonawilisgan _ Tu vin aris ufro metad pasuxismgebeli.1146 Tu 
Tanaamsruleblobis doqtrinisas danaSaulze kontrolis mqone 
ramdenime adamiani moqmedebs koordinirebulad maTze dakisrebuli 
amocanebis Sesasruleblad,1147 arapirdapiri amsruleblobis 
doqtrinisas organizaciaze kontrolis mqone piri sCadis danaSauls 
organizebuli aparatis meSveobiT, sadac pirdapiri da arapirdapiri 
amsruleblebi moqmedeben, aparatis wevrebi kargaven damoukidebeli 
amsruleblis rols da moiazrebian ubralo wevrebad  
,,organizaciaSi’’. pirdapiri amsrulebeli danaSaulis materialur da 
mentalur elementebs asrulebs, xolo arapirdapiri amsrulebeli 
axorcielebs kontrols pirdapir amsrulebelze ,,organizaciis” 
meSveobiT.1148  

arapirdapiri (Tana)amsruleblobis doqtirina ,,hibridulad”, 
ori mimarTulebiT moqmedebs _ horizontaluri (Tanaamsrulebloba) 
da ,,vertikaluri” (arapirdapiri amsrulebloba).1149 miuxedavad imisa, 
rom individualuri pasuxismgeblobis aseTi forma ,,arapirdapir” 
arsebobda ad hoc tribunalebis precedentul samarTalSi1150, igi 
novatorulia saerTaSoriso sisxlis samarTalSi, individualuri 
pasuxismgeblobis damoukidebeli doqtrinis saxiT. arapirdapiri 
(Tana)amsruleblobis doqtrina hgavs JCE-is (kerZod, gavrcobil JCE-

s) _ arapirdapiri (Tana)amsruleblobis doqtrinis meSveobiT 
ramdenime maRali rangis Tanaamsrulebeli sCadis danaSauls 
,,Suamavlebis” meSveobiT, romlebic ar arian saerTo gaerTianebis 
wevrebi. misi mizania danaSaulis Cadenis adgils da danaSaulis 
materialur elemenetebs moSorebuli maRali rangis Tanamdebobis 
pirebis sisxlissamarTlebrivi devna. aseve, arapirdapiri 
(Tana)amsruleblobis doqtrina iZleva eventualuri ganzraxvis 
daSvebis SesaZleblobas. braldebuls SeuZlia virtualuri 
Zalauflebis aparatis gamoyenebiT danaSauli Caidinos erT-erTi 
Tanaamsruleblis meSveobiT, kerZod, braldebuli isjeba im qmedebis 
gamo, romelsac igi personalurad ar marTavda, mas Segnebuli aqvs 
is riski, rom mis qmedebas SeiZleba Sedegad mohyves danaSaulis 
materialuri elementebis realizacia. Tumca, imis gaTvaliswinebiT, 
rom ICC-is praqtika sxva mimarTulebiT wavida eventualuri 
ganzraxvis mentaluri elementis gamoricxviT, dResdReobiT, am 
mxriv, orive doqtrina gansxvavdeba erTmaneTisgan.1151 araa 
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gamoricxuli momavalSi ICC-m daxvewos arapirdapiri 
(Tana)amsruleblobis pasuxismgeblobis damafuZnebeli mentaluri 
elementis Sinaarsi _ eventualuri ganzraxvis pirdapiri aRiarebiT 
an pirdapiri ganzraxvis farglebSi meore xarisxis pirdapiri 
ganzraxvis cnebis farTo interpretaciiT. es mis sisxlis samarTlis 
politikazea damokidebuli. pirdapir rTulia farTo kritikis 
Semcveli cnebis _  JCE-is ,,legitimacia”, rac mis reputacias did 
dartymas miayenebs, vinaidan individualuri pasuxismgeblobis 
samarTali isev sisxlis samarTlis principebTan arsebiT 
winaaRmdegobaSi mova. Tanaamsruleblobisa da arapirdapiri 
amsruleblobis damoukideblad arsebobisas aRsaniSnavia, rom 
arapirdapiri (Tana)amsruleblobis doqtrinis damoukidebeli 
arseboba naklebad aucilebelia individualuri pasuxismgeblobis 
samarTalSi.1152  

rac Seexeba, zogadad, amsruleblobis mentalur elementebs,1153 
ICC-is mier eventualuri ganzraxvis gamoricxva pirdapir 
winaaRmdegobaSia saerTaSoriso sisxlis samarTlis miznebTan. aseTi 
standarti precedentul samarTlSi didi winaaRmdegobisa da 
interpretaciis sagani gaxdeba. saerTaSoriso materialuri sisxlis 
samarTali harmoniul kavSirSi unda iyos procesualur nawilTan, 
damatebiTi ,,samarTlebrivi” winaaRmdegobebis Tavidan acilebis 
mizniT. saerTaSoriso sisxlis samarTlis zogadma nawilma unda 
gaiTvaliswinos braldebis mtkicebis tvirTi _ farTomasStabiani, 
sistematuri da sistemuri danaSaulebis dros individualuri 
braleuli pasuxismgeblobis dasabuTeba. aseTi mkacri standartis 
dadgenas erovnuli sisxlis samarTalic ,,erideba”. eventualuri 
ganzraxvis standartis arseboba ar niSnavs mtkicebis standartis 
Semsubuqebas. igi ganzraxvis saxea. mniSvnelovania, individualuri 
pasuxismgeblobis dasabuTeba moxdes kanonierebisa da 
individualuri braleuli pasuxismgeblobis principebis maqsimaluri 
dacviTa da amsruleblobis doqtrinebis ,,frTxili” gamoyenebiT. 
orive principis moqmedeba mkacrad unda gakontroldes.  

ICC-is individualuri pasuxismgeblobis statutiseuli cnebisa 
da precedentuli samarTlis mixedviT, Tanamonawileoba 
individualuri pasuxismgeblobis damatebiT formas warmoadgens 
amsruleblobis _ pasuxismgeblobis ZiriTadi formis Semdeg. 
Tanamonawiles, romelic danaSaulSi ,,meore xarisxis” monawilea, ar 
gaaCnia danaSaulze kontrolis SesaZlebloba, axorcielebs 
danaSaulSi ara arsebiT kontribucias, aramed substanciur 
kontribucias.1154  
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sisxlis samarTlis saerTaSoriso sasamarTloebis 
precedentul samarTalSi bolomde gasaziarebeli araa ICC-mde 
danaSaulis dagegmvasTan dakavSirebiT damkvidrebuli praqtika, 
romlis mixedviTac danaSaulis dagegmva Tanamonawileobis formad 
kvalificirdeboda. Tu danaSaulis dagegmva substanciur efeqts 
iwvevs, saerTo jamSi, danaSaulebrivi Sedegis dadgomaSi, aseTi 
monawile ukve amsrulebelia, kerZod, Tanaamsrulebeli, romelic 
gulisxmobs arsebiT kontribucias danaSaulis Cadenamde.1155 
substanciur kontribucias ki axorcielebs Zalauflebis mqone piri, 
romelic brZanebis an instruqciebis gacemiT arwmunebs, aiZulebs an 
iyoliebs sxvas danaSaulis Casadenad. aseTi Tanamonawile aris 
organizebuli Zalauflebis struqturis wevri da ara am 
organizaciaze kontrolis mqone piri, romelic sxvas aqezebs an 
exmareba danaSaulis materialuri elementebis SesrulebaSi.1156  

individualuri pasuxismgeblobis damoukidebel saxes 
warmoadgens danaSaulSi saerTo mizniT moqmedi dajgufebis 
daxmareba, igive Tanamonawileobis e.w. rezidualuri (,,sarezervo”) 
forma. aseT daxmarebas axorcielebs danaSaulSi mniSvnelovani 
kontribuciis  mqone piri, romelic Tavisi qmedebiT gavlenas axdens 
danaSaulis gamomwvev garemoebebze an/da misi Cadenis saSualebaze. 
danaSaulSi Tanamonawileobis pasuxismgeblobis rezidualur 
formaSi igulisxmeba danaSaulebriv organizaciaSi patara, Tumca 
mniSvnelovani kontribucia.1157  

danaSaulSi kontribucia arsebiTia, substanciuri Tu 
mniSvnelovani es damokidebulia konkretul saqmeze, Tu ramdenad 
hqonda individs didi Tu patara efeqtis moxdenis SesaZlebloba 
danaSaulis Cadenaze.  

meTauris pasuxismgeblobis koncefcia saerTaSoriso sisxlis 
samarTalSi umoqmedobisaTvis individualuri pasuxismgeblobis 
eqskluziur _ sui generis _ doqtrinas warmoadgens. igi, JCE-is 
msgavsad, saerTaSoriso sisxlis samarTlis mier Seqmnili 
koncefciaa, romlis analogi erovnulsamarTlebriv sistemaSi ar 
moipoveba. aRniSnuli cneba sisxlissamarTlebriv devnas 
axorcielebs meTaurebze _ rogorc samxedro, aseve samoqalaqo 
pirebze, saerTaSoriso danaSaulebis Tavidan acilebis 
ganuxorcieleblobis, maTi arasaTanado kontrolisa da 
xelmZRvanelobisaTvis. miuxedavad imisa, rom meTauris 
pasuxismgebloba romis statutis 25-e muxlSi miTiTebuli 
pasuxismgeblobis saxeebisgan damoukideblad, 28-e muxlSia mocemuli, 
igi organulad 25-e muxlis nawilia _ igi individualuri 
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pasuxismgeblobis damatebiT saxes warmoadgens.1158 amsruleblobisa 
da meTauris pasuxismgeblobis doqtrinebs Soris konkurenciisas 
upiratesoba pirvels eniWeba. igi aqcesoruli xasiaTisaa.1159  

meTauris pasuxismgeblobisTvis dawesebulia efeqtiani 
kontrolis standarti, romelic gulisxmobs danaSaulis Cadenis 
Tavidan acilebisa da sadamsjelo RonisZiebebis ganxorcielebis 
materialur SesaZleblobas.1160 igi individualuri pasuxismgeblobis 
sxva saxeebisgan gansxvavdeba umoqmedobis materialuri da 
gulgriloba-daudevrobis mentaluri elementebiT. aRniSnuli 
doqtrinis subieqti SeiZleba iyos mxolod meTauri.1161 aseTi 
elementebiT igi fundamenturad gansxvavdeba JCE-isgan.1162  

rodesac sisxlis samarTali usvams kiTxvas meTaurs _ ,,ra 
moxda?” da iRebs pasuxs _ ,,ar vicodi da saidan unda mcodnoda, ra 
xdeboda”, meTauris pasuxismgeblobis koncefcia aseTi pasuxis 
(umoqmedobis) Semowmebis idealuri saSualebaa.  

individualuri pasuxismgeblobis dafuZnebisas gansakuTrebuli 
mniSvneloba aqvs amsrulebloba-Tanamonawileobis saxiT danaSaulSi 
monawileobis formebis kategorizacias sasjelis simZimis 
gansasazRvravad. saerTaSoriso sisxlis samarTalSi amsrulebloba-
Tanamonawileobis ,,mkacr” models unda mieniWos upiratesoba. 
kerZod, samarTliani markirebis, imave samarTliani pasuxismgeblobis 
principis, ,,braleulobis ierarqiisa” da individualuri 
pasuxismgeblobis normis struqturidan gamomdinare, amsrulebeli 
unda gaimijnos Tanamonawilisgan, imis dasadgenad, Tu vin iyo ufro 
metad pasuxismgebeli.1163 am mxriv, romis statuti myarad eyrdnoba 
danaSaulSi monawileobis germanul ,,mkacr” models, romelic 
gamoyofs ZiriTadi (amsrulebloba) da damatebiTi (Tanamonawileoba) 
pasuxismgeblobis saxeebs. aRniSnuli saxeebis gasamijnavad 
gamoiyeneba qmedebaze funqcionalur-organizaciuli batonobis 
Teoria, imis dasadgenad, Tu vin iyo mTavari damnaSave.1164 am 
modelisgan gansxvavebiT, angloamerikuli modeli emxroba 
danaSaulSi monawileobis ,,msubuq” models, romlis mixedviTac, 
danaSaulSi monawile yvela piri danaSaulis (Tana)Semsrulebelia _ 
amsrulebelia mxolod is piri, romelic uSualod axorcielebs 
danaSaulis Semadgenlobas, danarCeni _ Tanamonawileebi.1165 
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angloamerikuli modelic saerTaSoriso sisxlis samarTlisTvis 
kargad nacnobia. igi gamoiyeneboda ICC-mde, kerZod, ad hoc 

tribunalebis individualuri pasuxismgeblobis samarTalSi.1166  

sisxlissamarTlebrivi pasuxismgebloba samarTlianad unda 
pasuxobdes kanonis darRvevis simZimes. samarTali rac SeiZleba 
zustad unda aRwerdes piris monawileobis xarisxs sasjelis 
Sefardebis proporciulobisaTvis.1167 aseTi midgoma gansakuTrebiT 
mniSvnelovania saerTaSoriso sisxlis samarTlis 
marTlmsajulebisaTvis, romlis mTavari mizani saidumlo liderebis 
braleulobis naTeli warmoCenaa. individualuri pasuxismgeblobis 
doqtrinis sisxlissamarTlebrivi devnis subieqti, umeteswilad, 
,,pirveli donis damnaSavea”, maRali politikuri an samxedro 
Tanamdebobis piri, romelic saxelmwifos aparatisa da xelqveiTebis 
meSveobiT axdens masStaburi (saerTaSoriso) danaSaulebis 
,,legalizacias’’.1168 braldebulis danaSaulSi monawileobis forma 
da done unda iyos gaTvaliswinebuli sasjelis Sefardebis procesSi 
danaSaulis simZimisa da sasjelis gansasazRvravad.1169 organizaciaze 
kontrolis Teoria amis adekvaturi saSualebaa. unda dadgindes 
danaSaulSi monawileTa ,,braleulobis ierarqia”, miT ufro, 
rodesac individualuri pasuxismgeblobis muxlis Sinaarsi 
orientirebulia danaSaulSi monawileobis formebis 
konkretizaciisaken1170.   

sisxlissamarTlebrivi braleuli pasuxismgebloba yovelTvis 
individualuria. Sesabamisad, danaSaulebrivi qmedeba 
ganxorcieldeba individualurad Tu koleqtiurad (dajgufebis, 
,,organizaciis” mier), gavlenas ver moaxdens individualuri bralisa 
da koleqtiuri Seracxvis formaze. danaSaulSi monawileobis 
formazea damokidebuli, individualuri pasuxismgeblobis romeli 
saxiT daisjeba individi _ rogorc danaSaulis amsrulebeli Tu 
Tanamonawile.1171  

individualuri pasuxismgeblobis dasabuTebisas, Tu pirs ufro 
meti brali miuZRvis arahumanur sisastikeSi, saerTaSoriso sisxlis 
samarTlisTvis principulad miuRebeli unda iyos aseTi piris 
Tanamonawiled miCneva. erTi mxriv, Tu pozitiuri samarTali 
danaSaulSi monawileobis formebis mkacr konkretizacias ar iZleva, 
aseT SemTxvevaSi SesaZlebelia angloamerikuli modelis gamoyeneba, 
rogorc es moxda uaxloes warsulSi, magaliTad, ad hoc da 
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hibriduli tribunalebis SemTxvevaSi. Tumca, meore mxriv, ufro 
metad damnaSave piris gamovlenis mizniT, rodesac pozitiuri 
samarTali danaSaulSi monawileobis formebs mkacrad mijnavs, 
saerTaSoriso danaSaulebis Cadenisas germanuli modeli yvelaze 
adekvaturi sasjelis Sefardebis formaa.1172 germanuli doqtriniT, 
individualuri pasuxismgeblobis dafuZneba Teoriulad 
argumentirebuli da pragmatulia. es sakiTxi wminda 
sisxlissamarTlebrivad unda gadawydes, saerTaSoriso samarTlis 
intervenciis gareSe. saerTaSoriso sisxlis samarTali 
individualuri pasuxismgeblobis dafuZnebisas unda gaTavisufldes 
saerTaSoriso sajaro samarTlis subsidiuri xasiaTisagan, imis 
aRiarebiT, rom saerTaSoriso mosamarTleebi arian sisxlis 
samarTlis saqmeTa ganmxilveli mosamarTleebi, romlebic wyveten 
qmedebaTa marTlwinaaRmdegobasa da danaSaulSi monawileTa 
braleulobas _ individualur pasuxismgeblobas. marTlmsajulebis 
ganxorcieleba, individualuri pasuxismgeblobis sakiTxis 
gadawyveta ar unda moxdes mxolod saerTaSoriso samarTlebriv 
dogmatikaze dayrdnobiT, romelic saxelmwifoTa 
sisxlissamarTlebrivi pasuxismgeblobisTvis gamoiyeneba.1173 

Tu ramdenad efeqturia saerTaSoriso sisxlis samarTali, es 
aris kiTxva, romelic unda daisvas saerTaSoriso samarTlis mimarT, 
vinaidan swored saerTaSoriso samarTalia ,,pasuxismgebeli” sisxlis 
samarTlis mier miRebuli individualuri sisxlissamarTlebrivi 
pasuxismgeblobis gadawyvetilebis aRsrulebaze.1174  

saerTaSoriso Tanamegobrobis interesebSi ar Sedis ,,mTavari 
damnaSavis” Tanamonawiled, meore xarisxis monawiled gamocxadeba, 
rodesac sisxlis samarTlis mTeli axali arqiteqtura aseTi 
monawilis pirveli xarisxis damnaSaved dafuZnebis mizniT Seiqmna. 
sasjelis Sefardebisas gansakuTrebuli yuradRebas unda mieqces 
danaSaulSi Setanil wvlils.1175 danaSaulis Cadena da 
amsrulebloba unda ganimartos erTmniSvnelovnad.1176 danaSaulis 
simZime ar unda Sefasdes mxolod erTi martivi kontribuciiT, 
aramed sxvadasxva garemoebiT, romelic aRwers ,,situacias”, 
arahumanur sisastikes.1177  masStabur danaSaulebSi rTulia mTavari 
,,Semoqmedis” dadgena. am SemTxvevaSi individualuri 
pasuxismgeblobis dakisrebisas ver gamoviyenebT konkretuli 
amsruleblis nebaze batonobis Teorias. rodesac ,,organizebul 
danaSaulebriv manqanasTan” gvaqvs saqme, romelsac marTavs 
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danaSaulis adgilze armyofi ,,savarZelSi mjdomi amsrulebeli”, 
pirdapir amsrulebelTa nebaze arapirdapiri amsruleblis batonobis 
mtkiceba TiTqmis SeuZlebelia.1178 mniSvnelovania imis aRniSvna, rom 
organizaciaze kontrolis materialuri elementi ar unda iyos 
gamoyenebuli  kanonierebisa da samarTliani sasamarTlos 
principebis moTxovnis gasaqarwyleblad, rom amiT moxdes 
arasakmaris mtkicebulebaTa gamoyeneba individualuri braleulobis 
dasafuZneblad.  

saerTaSoriso sisxlis samarTlis individualuri 
pasuxismgeblobis formulis gamoyeneba, romelic ufro da ufro 
moqnili xdeba da ergeba Tanamedrove standartebs, savsebiT 
SesaZlebelia erovnuli sisxlis samarTlis kodeqsiT 
gaTvaliswinebuli saerTaSoriso danaSaulis mimarTac, rodesac igi 
kompleqsur xasiaTs iZens, kerZod, maRali Tanamdebobis pirebis mier 
farTomasStabiani, sistematuri da sistemuri saerTaSoriso 
danaSaulebis Cadenisas. individualuri pasuxismgeblobis 
doqtrinebis implementacia erovnul sisxlis samarTalSi 
(saerTaSoriso danaSaulebis nawilSi) SesaZlebelia sisxlis 
samarTlis nebadarTuli interpretaciis gziT, rac Teoriulad da 
pragmatulad misaRebia, Tu amas moiTxovs erovnuli 
marTlmsajulebis interesebi, imis gaTvaliswinebiT, rom 
individualuri pasuxismgeblobis doqtrinebi precedentuli 
samarTlis mier Seiqmna individualuri pasuxismgeblobis 
,,abstraqtulad gansazRvrul” statutiseul cnebaze dayrdnobiT.1179 

individualuri pasuxismgeblobis saerTaSoriso dogmatikis 
sfero aranakleb yuradsaRebia sisxlis samarTlis qarTuli 
sistemisaTvis, romelic ganicdis germanuli sistemuri azrovnebis 
zegavlenas da struqturulad gansxvavdeba angloamerikuli sisxlis 
samarTlis sistemisagan, rom araferi vTqvaT, zogadad ICC-is, romis 
statutis gansakuTrebul rolze qarTul sisxlissamarTlebriv 
sistemaSi.   

individualuri pasuxismgeblobis koncefcia saerTaSoriso 
sisxlis samarTalSi, garkveuli xarvezebis miuxedavad, saerTo jamSi, 
progresulia. individualuri pasuxismgeblobis samarTali Seicavs 
sisxlis samarTlis zogadi nawilisTvis mniSvnelovan, fundamentur 
aspeqtebs, rasac warmodgenili naSromic gviCvenebs. saerTaSoriso 
sisxlis samarTlis farglebSi saerTaSoriso samarTlis mier 
Seqmnili ,,marTlmsajulebis axali infrastruqtura”, swored, 
individualuri pasuxismgeblobis sakiTxis gadasawyvetad aris 
Seqmnili. kvleva gviCvenebs mudmivmoqmedi sisxlis samarTlis 
saerTaSoriso marTlmsajulebis organos arsebobis aucileblobas, 
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romelic individualuri pasuxismgeblobis moqnili dogmatikis 
gareSe SeuZlebelia.  

individualuri pasuxismgebloba saerTaSoriso danaSaulebis 
CadenisaTvis gulisxmobs konkretul pirTa sisxlissamarTlebriv 
devnas ,,koleqtiuri ZalisxmeviT” Cadenili danaSaulebisaTvis. 
individualuri pasuxismgeblobis cneba unda ganimartos farTod, 
rodesac braldebuls, Tavisi de facto Tu de jure mdgomareobidan  
gamomdinare, Tavisuflad SeeZlo gavlena moexdina danaSaulebriv 
Sedegze. organizebuli Zalauflebis struqturis mier Cadenili 
danaSaulebi erTianad, farTo mniSvnelobiT unda iyos ganxiluli, 
rogorc individualuri aqti _ sisxlis samarTlis umTavresi 
principebis ,,frTxili” gamoyenebiT.1180   

saerTaSoriso sisxlis samarTlis sistemidan gamomdinare, 
SeuZlebelia individualuri pasuxismgeblobis universaluri 
Teoriis Seqmna, romelic saerTaSoriso Tanamegobrobis yvela 
monawiles daakmayofilebda.1181 mniSvnelovania, rom igi harmoniul 
kavSirSi iyos sisxlis samarTlis pasuxismgeblobis damafuZnebel 
umTavres principebTan, gadametebulad loialuri sisxlis 
samarTlis politikis gareSe. liberalizacia sisxlis samarTlis 
politikaSi unda moxdes im donemde, rom xeli ar SeeSalos 
saerTaSoriso sisxlis samarTlis umTavres miznebs.  

zemoT ganxiluli ICC-is axali gadawyvetilebebi imis 
maCvenebelia, rom saerTaSoriso sisxlis samarTali ganviTarebis 
axal etapzea. individualuri pasuxismgeblobis damafuZnebeli 
materialuri da mentaluri elementebis implementacia araa 
saboloo. igi, SesaZloa, momavalSi Seicvalos praqtikasa da 
dogmatikaSi arsebul azrTa sxvadasxvaobidan gamomdinare. faqtia, 
rom dRevandel msoflioSi, sxvadasxva qveyanaSi arsebuli 
mdgomareobidan gamomdinare, igi araerTi gamowvevis winaSe dgas. ICC 

qmnis sisxlis samarTlis saerTo saerTaSoriso marTlmsajulebas, 
konsolidirebul praqtikasa da dogmatikas. misi axleburi formiT 
Camoyalibeba mimarTulia inovaciuri doqtrinebis Seqmnis, 
saerTaSoriso sisxlis samarTlis Teoriebisa da precedentebis 
ganviTarebisaken. swori saerTaSoriso sisxlis samarTlis politika, 
romelsac samarTlis swori dogmatika da sasamarTlo praqtika 
qmnis, saerTaSoriso danaSaulebisa da, maT Soris, maRali 
Tanamdebobis pirebis mier Cadenili danaSaulebis prevenciis 
erTaderTi saSualebaa.  
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