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Sesavali

sisxlis samarTlis efeqt uri  mogmedebis gareSe SeuZlebelia
saxel mwi foTa gr Zel vadi ani ganvi Tareba. i gi ari
saxelmwifos xelSi adamianis fundamenturi uflebebisa da
Tavisuflebebis dasacavad. normatiuli aqtebis ierargiaSi sisxlis
sama Tl i s kodeqsi s , ,dabal i r ammsy istatasi mi uxedavad
maRalia _ gmedebis danaSaulad gamocxadeba sisxlis samarTlis
egskluziuri (diskreciuli) uflebaa. igi sjis mxolod mis mier
gansazRvrul gmedebas. sisxlis samarTali, rogorc samarTlis
gansakuTrebuli mniSvn  elobis dargi, 1 adgens sisxlis samarTlis
marTImsajulebis ganxorcielebis safuzZvlebs. Sesabamisad,
xarveziani sisxlis samarTlis politika ver uzrunvelyofs misi
mTavari miznebis Sesrulebasa da samar Tlebrivi sikeTeebis dacvas,
rac mxolod erovnuli sisxlis samarTlI is amocanas ar warmoadgens 2.
xarvezi SeiZleba nacionalur sivrces gascdes da internacionaluri
xasiaTi miiRos. am dros, swori sisxlis samarTlis
marTImsajulebis gansaxorcieleblad, saW iroa prevenciuli
saerTaSoriso ,meganizmisd arseboba.

xangrZlivi mSvidoba S euZlebelia marTImsajulebis gareSe. 3
saxel mwi foTa da saerTaSoriso Tanamegobrobi s
ganviTareba  pirdapir  damokidebulia, upirvelesad ,  sisxlis
samarTlis erovnul da, gansakuTrebul SemTxvevaSi, saerTaSoriso
marTimsajulebis efegtian muSaobaze. msoflioS i datrialebulma
movlenebma, kerZod, XX saukunem _ ori msoflio omiTa da balkaneT -
afrikis sastiki krizisiT , dagvanaxa, rom mxolod erovnuli
marTImsajulebis  sistema  uZluria  daicvas  saerTaSoriso
Tanamegobrobis mTavari samarTlebrivi sikeTeebi sayovelTao
mSvidob a , keTil dReoba da usafrTxoeba. , ,gaosi 060
umeteswilad, pirdapir gavlenas axdens qveynis ekonomikur da
socialur mdgomareobaze, rac momavalSi SeiZleba saerTaSoriso
Tanamegobrobis SeSfoTebis saganic gaxdes.

agedan gamomdinare, saerTaSoriso Tanamegobrobis interesSi
Sedis erovnuli marTImsajulebis efeqtiani muSaoba da drouli
aucilebeli zomebis gatareba. amas igi uzrunvelyofs saerTaSoriso
samarTlisa da sisxlis samarTlis kombinirebuli gamoyenebiT,

samar Tl i s axal. ,,arqgqiteqgturi s o sxlis saerTasSo
samarTlis _ SegmniT.

' Sead. turava , moZRvreba (2011), 12.

>Sead. Kref ICL, krebulSi: Wolfrum(ed.) MPEPIL,Vol. V (2013),717.

%ix. Kampala Declaration RC/Decl.1 (1.6.201p)eambula, <https://www.icecpi.int/iccdocs/asp_docs/
ASP9/OR/RC11-ENG.pdf, [9.1.2016];marTImsajulebis ganxorciele bis aucileblobaze

ix. SchabasAtrocities (2012),173_198.
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sisxlis samarTlis swori marTImsajulebis
ganmaxorcielebel saerTaSoriso ,meganizme swored saerTaSoriso
sisxlis samarTali warmoadgens. igi oTx mniSvnelovan sferos
aregulirebs _  saxelmwifoTa sisxlis samarTlis iurisdigciis
ganxorcie lebis farglebs A sisxlis samarTlis sagmeebze
saxelmwifoTa urTierTTanamSromlobisa da urTierTdaxmarebis
sakiTxebs, ° transnacionalur sisxlis samarTalsa 6
supranacionalur sisxlis samarTals 78 swored es ukanaskneli

sfero igulismeba ,,tradiciSil i saggTalpesoi T O

sisxlis samarTali (InternationalCriminal Law, Volkerstrafrecht

saerTaSoriso sisxlis samarTali XX saukunis produgtia.
manamde samarTlis sistemaSi aseTi damoukidebeli mimarTuleba ar

da

9

arsebobda. misi kompleqgsuri sistemidan gamomdinare, ro gorc

saerTaSoriso samarTlisa da sisxlis samarTlis erToblioba
iuridiul literaturaSi arsebiTad gansxvavebuli disciplinebis

, ,arakomfortul k moix&enieba.’d amsi Gegmnis periodidan,
farTo gagebiT, igi emsaxureba mizans, sisxlissamarTlebrivi
RonisZieb ebi gaataros im adgilas, im danaSaulebis mimarT, sadac
erovnuli marTImsajuleba uZluria ganaxorcielos drouli da

saTanado zomebi. rodesac saerTaSoriso danaSaulebze  erovnuli
marTImsajuleba seleqciuri xasiaTis matarebelia an uunaroa da

safrTxes ugmnis saerTaSo riso  uSiSroebasa da mSvidobas,
saerTaSoriso  sisxlis samarTali saerTaSoriso  samarTlis
gamoyenebiT atarebs sisxlis samarTlis interesebs. Tu konkretuli

saxelmwifo ver icavs mosaxleobas masStaburi saerTaSoriso

danaSaulebisgan, magaliTad, genocidi s, omisa da ad amianurobis

winaaRmdeg mimarTuli danaSaulebisgan, farTo gagebiT, ,,eTnikuri

wmendi sganoo, saerTaSori so Tanamegobrobi s

valdebulebac aa ganaxorci el os , , i ntervenci
dacvis uzrunvelsayofad. am funqcias emsaxureba sisxlis samarTlis

* teritoriulobis, aqtiuri da pasiuri personalurobis, dacvis, monacvleobiTi

marTlmsajulebisa da universalurobis principebi. daw. ix. turava,  sisxlis
samarTali (2013), 42_54; ix. aseve:  krely Universal Jurisdiction, 41CJ(2006), 563_576

> sxvadasxva mimarTulebiT sisxlissamarTlebrivi daxmareba saerTaSoriso

xasiaTis sakiTxebze. magaliTad, egstradiciis, ganaCenTa aRsrulebisa da sxva
sakiTxebze.

® transnacionaluri xasiaTis danaSaulebi _ ew. ,xelSek rul ebi Ti danasSaul

(treaty crime¥ magaliTad, terorizmi, kiberdanaSauli, korufcia, wameba da sxv.

icavs saerTaSoriso Tanamegobrobis fundamentur faseulobebs, rogoricaa
saerTaSoriso mSvidoba, keTildReoba da uSiSroeba.
8 saerTaSoriso sisxlis samarTlis a RniSnuli oTxi mimarTulebis Sesaxeb, mis

abob

cnebasa da arsze ix. Krefd ICL, krebulSi: ~ Wolfrum(ed.) MPEPIL, Vol. V (2013),717_732, daw.

par.1_14; turava, safuzvlebi (2015), 1 13.
°Sead. Gordon,HagenbachkrebulSi: Heller, Simpsorfed.), Hidden Historie§013),15.
s5ead. Sliedregt Individual Responsibility (2003%.
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saerTaSoriso marTImsajuleba. 11 saerTaSoriso Tanamegobrobis

SegmniserT -er Ti mTavar.i mi zni s _ ,, ms anRweva
marTImsajulebis gareSe SeuZlebelia. 12

saerTaSoriso sisxlis samarTli s sistema ver iarsebebs
saerTaSoriso  dogmatikis  gareSe. 13 saer TaSoriso  sisxlis

samarTalSi saWiroa dogmatikis, principebis, zogadi nawilis
Seqmnéa? romelsac daeyrdnoba sisxlis samarTali 15 amaze metyvelebs

saerTaSoriso sisxlis samarTlis Camoyalibebis istoria 16 da
sisxlis samarTlis saerT aSoriso sasamarTloebis praqgtika 17 swored
es gmnis mas, garkveulwilad, gansxvavebuls erovnuli sisxlis

samarTlisgan.

saerTaSoriso  sisxlis samarTlis  marTImsajulebisadmi

interesi  dRITi dRe ufro izrdeba, risi mizezi ¢ msoflioSi
datrialebuli movlenebia. saxelmwifoTa teritoriebze erovnuli,

eTnik uri, rasobrivi da religiuri niSniT gaerTianebul jgufis

wevrebs Soris dawyebuli SeiaraRebuli Tu sxva saxis konfliq ti
araerTxel gamxdara saerTa Soriso sisxlis samarTIiT
gaTvaliswinebuli danaSaulebis Cadenis mizezi. ,,globalizaciis
periodSi 6606 si sx | i s saedaSorsa Tmarilimsajulebis

sistemis  arseboba aucilebelia. individis mier  Cadenili
danaSaulisTvis sisxlissamarTlebrivi pasuxismgeblobis dakisreba

ukve ver igneba mxolod konkretuli saxelmwifos SeSfoTebis sagani,

miT ufro, rod esac es gavlenas axdens msoflio wesrigze,
saerTaSoriso Tanamegobrobis keTildReobasa da mSvidobaze. 18
saerTaSoriso Tanamegobrobis mTavari mizanic, aseTi situaciebis

Tavidan acilebasTan erTad, rodesac es gardauvalia, Cadenil
danaSaulebze saerTaSoriso sisxlissamarTlebrivi RonisZiebebis

gata rebaa individualuri pasuxismgeblobis dafuZnebis safuzZvelze
aRniSnulis gaTvaliswinebiT, saerTaSoriso sisxlis samarTlis
sasamarTloebi, maT Soris , ICC19 TavianT wesdebebSi amkvidreben

! Sead. Contarino, LucentStopping the KillingkrebulSi : Bellamy, Davies, GlanvilleResponsibility
to Protect (2011)196_200.

2Sead. SchabasAtrocities (2012)22.

¥ Sead. Fletcher,Dogmatik 9 JICJ(2011),179.

1 Sead. iqve, 179_180.

®Sead. Ohlin, Co-PerpetrationkrebulSi:  Stahn(ed.), ICC (2015), 537.

* Tu ra gza ganvlo saerTaSoriso sisxlis samarTalma dRemde daw. ix. Krel3,
VersaillesNurembergThe Hague, 40L (2006),15 39; ix. aseve: BassiouniJCC, krebulSi: Bassiouni,
ICL, Vol. Il (2008),117_132.

7 sisxlis samarTlis saerTaSoriso sasamarTloebis pragtikasTan dakavSirebiT

daw. ix. Bellelli (ed.) ICJ (2011), [Tavi (nawili II), Il Tavi, Il Tavi (nawili II).

® Sead. BassiouniPhilosophy and PolickrebulSi: Bohlander(ed.) Globalization (2010)199 204.

¥ \cCze da romis statutze daw. ix. turava, safuzvlebi (2015), 55 80; ix. aseve:
turava, eqskluziuri iurisdigcia, krebulSi: ivaniZe (red.), lekveiSvili_85 (2014),
40_71.

17



pasuxismgeblobis  sxvadasxva  sax is  zogad formulirebebs,
precedentuli samarT i T , ,akonkretebeno da ufro mo g n |
efeqgtians xdian maT.

saerTaSoriso sisxlis samarTali, rogoric aris igi dRes, ar

iarsebebda, rom ara farTomasStabian i, sistematuri da sistemur i
saerTaSoriso danaSaulis individualuri Seracxvis problema.
saerTaSoriso si sxlis samarTali ufro da ufro moqnili xdeba.

amis mTavari mizezi misi CveulebiTi samarTlis ganviTarebaa,
romelic niurnbergis , tokios , ICTY-sa d a ICTRsTan erTad, ukve ICC-
sac S egviZlia mivaweroT.

XX saukunis  sastiki istoriis Semdeg, romelic saerTaSoriso
Tanamegobrobam, SeZlebisdagvarad, ,Sisxlis  samarTlebrivad
gaaanaliza 0 ,XXI saukunis dasawyisSi afrikis kontinentze, kerZod,
ugandaSi, kongos demokratiul respublikaSi , sudanSi , centraluri
afrikis respublikaSi , keniaSi, [libiaSi , kot -ddvuarsa da maliSi
sazarel danaSaulTa  Cadenam SeZra saerTaSoriso Tanamegobroba.
erovnuli marTImsajuleba, TiTgmis yvela zemoT aRniSnul
SemTxvevaSi, uduri iyo gaetarebina saTanado
sisxlissamarTlebrivi zomebi gveynis SigniT Cadenili danaSaulebis
aRsakveTad. aRni Snul i cnoba sICCGsy saerTaSrisoo e
Tanamegobrobis ukve axali infrastruqturiT , drouli
sisxlissamarTlebrivi  RonisZiebebis gatarebis, konfligtebis
eskalaciis Tavidan acilebis mizniT. swored aseTi sakiTxebis
gadasawyvetad aris agebuli saerTaSoriso sisxlis samarTlis
mTé i ,,argiteqturao, raTa uzrunvelyos prevenciu
funqciebis gatareba saerTa Soriso kriminalis aRsakveTad. misi
r epresia uzrunvelyofs prevencias . swori saerTaSoriso sisxlis
samarTlis politika, romelsac, udavod, samarTlis swori dogmatika
gmnis, saerTaSoriso danaSaulebis a da, maT Soris, maRali
Tanamdebobis pirebis mier Cadenili danaSaulebis prevenciis
erTaderTi saSualebaa.

ICC marTlac didi gamowvevebis winaSe dgas. mTeli
saerTaSoriso Tanamegobroba imis molodinSia, Tu rogor gaarTmevs

igi Tavs masze dakisrebul amocanebs. sisxlis  samarTlis
saerTaSoriso sasamarTloebis precedentuli samarTlis
gaanalizebiT, ICC saerTaSoriso sisxlis samarT al s axal Sinaars s
matebs, efeqtiani zomebis gasatareblad gmnis pasuxismgeblobis axal
saSualebebs, riTac romis  statuts , r omelic zogadad
saerTaSoriso sisxlis samarTlis mTavar , ,» k od ewgansmadgens,

ufro mognilsa da produgtiuls xdis.

naSromis mizania, istoriuli, SedarebiT -samarTlebrivi da
kvlevis sxva meTodebis gamoyenebiT saerTaSoriso  sisxlis
samarTalSi danaSaulis individu aluri Seracxvis modelis
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gamokvleva, Tu ra formiT ganviTarda igi angloamerikuli da

germanuli sisxlis samarTlis sistemebis zegavleniT. kerZod,

moxdeba individualuri pasuxi smgeblobis dafuZnebis modelisa da

doqtrinis Seswavla , amsruleblobis institutze gansakuT rebuli

yuradRebis gamaxvilebiT , Tu ra ,,instrumentso iyenebs
sisxlis samar Tal i , , pr odbu g togos 0 xdebani s a Re b a
farTomasStabiani, sistematuri da  sistemuri saerTaSoriso

danaSaulebis  CadenaSi  braldebuli ,saidumlo  liderebis 0

(mastermindl  sisx lissamarTlebrivi devna, rogorc danaSaulis
amsruleblebisa, romelic warmoadgens pasuxismgeblobis ZiriTad

(principal) formas da ara, rogorc (Tana)monawileebisa, romelic
pasuxismgeblobis damatebiTi ( accesory formaa. am amocanebis fonze,
Sesafasebelia, ramdenad amarTlebs sisxlis samarTlis
saerTaSoriso marT] nsajulebis prevenciuli saerTaSoriso
,meqganizmo, saerTaSoriso sisxlis samarTlis saxiT, misi  Segmnis
umTavres ideas , aRsrulebis pirdapiri (direct enforcemept da
arapirdapiri (indirect enforcemeftmeganizmeiT politikuri da samxedro
liderebis sisxlissamarTlebriv devnas. 20

aRniSnuli  miznis  misaRwevad ganvixilavT danaSaulis
individualuri Seracxvisa  da saerTaSoriso danaSaulis cnebebs,
rogoria  marTi urTierTdamokidebuleba saerTaSoriso sisxlis
samarTlis  sferoSi ; gavaanalizebT individualuri pasuxismgeblobis
dafuZnebis models (struqturulad), saerTaSoriso sisxlis
samarTlis istoriis nawilSi, individualuri pasuxismgeblobis
uZvelessa (eqskursi) da uaxles istorias, permanentuli modelis
CaTvliiT ; gamovikvlevT danaSaulis ind ividualuri Seracxvis
dogtrinas (dogmatikas), kvalifikaciisaTvis Tu ra aucilebel
niSnebs unda akmayofilebdes igi , sisxlis samarTlis saerTaSoriso
sasamarTloebis statutebze  dayrdnobiTa da  prece dentul
samarTalTan paralelebis gavlebiT ; amsruleblobis institutze
gansakuTrebuli yuradRebis gamaxvilebiT, gavaanalizebT
individualu ri sisxlissamarTlebrivi pasuxismgeblobis
statutiseul da danaSaulis individualuri Seracxvis doqtrin ul
cnebebs, sisxlis samarTlis droebiTi ( ad hog da mudmivmogmedi ( ICC)
saerTaSoriso sasamarTl oebis amsruleblobisa da Tanamonawileobis
cnebebs, SedarebiT -samarTlebrivi meTodis gamo yenebiT, meTauris
pasuxismgeblobis  doqtrinis CaTvliiT ; dabolos, SevajamebT
danaSaulis individualuri Seracxvis sistemas saerTaSoriso
sisxlis samarTalSi, misi uaxlesi cnebis Camoyalibebis mizniT.

*®Sead. Olasolo,Criminal Responsibility (200982_109.
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|. danaSaulis individualuri Seracxvis cheba

danaSaulis individualuri Seracxva, igive individualuri
sisxlissamarTlebrivi pasuxismgebloba 21 aris sui generis sakiTxi
saerTaSoriso samarTalSi. amas ganapirobebs misi Sinagani da
gar egani faqtorebi, kerZod, saerTaSoriso danaSaulebis buneba da
sisxlis samarTlis mogmedebis rudimentuli xasiaTi saerTaSoriso

sasamarTloebis kontegstSi. 22

erovnul sisxlissamarTlebriv  sistemaSi pasuxismgebloba
dafuzZnebulia individualur bralze, rac gulisxmobs p iris
gasamarTlebas danaSaulSi individualuri kontribuciis,
monawileobis xarisxis Sesabamisad. igi personalurad ikicxeba. 23

saerTaSoriso sisxlis samarTlis Tanamedrove instituci uri
traegtoria  SeiZleba gavigoT rogorc farTo , , Mmi mosvl ¢
individualur da k oleqtiu r pasuxismgeblobas Soris 24
individualuri braleuli pasuxismgeblobis principis xazgasmiT 2°
ufro rom davakonkretoT, saerTaSoris o0 sisxlis samarTalS I,
romelic orientirebulia ZiriTadad danaSaulis individualur
Seracxvaze , mainc arsebobs garkveuli eWvi individualu r bralTan
mimarTebiT 26 aRniSnulTan dakavSirebiT debatebi gamowveulia
individualuri  pasuxismgeblobis  iseTi  saxeebis arsebob iT ,
rogoricaa danaSaulebriv organizaciaSi monawileoba da xelqveiTis

gmedebaze meTaurebis arasaTanado xelmZRvanelobiT gamowveuli
pasuxi smgebloba. 27

danaSaulis individualuri Seracxvis sakiTxi wminda sisxlis
samar Tlis ,, Temaao, romelic pirdapirtr kavsSirSia
miznebTan. Sesabamisad, inidividualuri pasuxismgeblobis dafuZneba
sisxlis samarTlis gareSe SeuZlebelia. sisxlis samarTalS i
swored individia is, visac eracxeba konkretuli danaSaulebrivi
Sedegi da eniSneba sasjel i. braleuloba unda efuZnebodes
danaSaulSi monawileobas, risi mtkicebac mxolod sisxlis
samarTlis egskluziuri uflebamosilebaa . mZzZime sanqciis

2L nasSromsSi cnebebi ,,danaSaulis individualuri Seracxvao

sisxlissamar Tl eri vi pasuxi smgebl obad gamoiyeneba identur
*?Sead. SliedregtCriminal Liability, 10J1CJ (2012),1171_1172.

*Sead. turava , moZRvreba (2011), 403_504.

* Sead. Simpson,Individual Responsibility,krebulSi: Nollkaemper, Wilt(ed.), System Criminality

(2009),78; Bonafe,State and Individual Responsibility (200989 _255.
25

,,hiurnbergis prin cipebiso pirveli\us cogens statusiTp afuZnebs
individualuri pasuxismgeblobis cnebas. ix. naSromis Il Tavi, $9. individualuri
braleuli pasuxismgeblobis principze ix. naSromis Xlll Tavi.

**Sead. Fletcher,Collective Guilt 111 YaleLJ(2002),1513_1514, 1526_1537, 1567_1572.
" sead. Swart Modes of Liability krebulSi:  Cassesded.), Oxford Companion (200989 90; Bonafe,
State and Individual Responsibility (200286_191. daw. ix. naSromis VIII da XIl Tavebi.
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Sefardebisas martivad ver v ityviT, rom individi mxolod

exmareboda danaSaulebriv gaerTianebas. unda damtkicdes misi

konkretuli individualuri braleuloba _ raSi gamoixata misi

, , Si sxl i ssamar Tl ebri vi wvIliilio. bral debul ma
misma kontr i buciam gamoiwvia sxva piris mier danaSaulis Cadena da

man icoda an unda gaeTvaliswinebina aRniSnuli danaSaulis Cadena. 28

aRniSnulidan gamomdinare, saerTaSoriso sisxlis samarTali
sisxlis samarTlis sistemazea damokidebuli. 29 ramdenadac ar unda
surdes saerTaSoriso samarTals sisxlis samarTlisgan
d amoukideblad mogmedeba saerTaSoriso danaSaulebisTvis
individualuri pasuxismgeblobis  dafuZnebis procesSi , es

SeuZlebelia.  sisxlis samarTlis intervencia Tavisdauneburad xdeba.
warmoudgenelia, sisxlis samarTlis gverdis avliT, iseT sakiTxebze
muSaoba, rogorica a danaSauli, danaSaulis materialuri da
mentaluri elementebi, pasuxismgeblobis gamomricxveli garemoebebi,
gansakuTrebiT, aucilebeli mogerieba, ukiduresi aucilebloba,
iZulebiTi ukiduresi aucilebloba, faqgtobrivi da samarTlebrivi

Secdoma, agreTve, amsrulebloba da Tanamonawileoba.

saerTaSoriso danaSaulis individualuri Seracxvis modeli
ar iyo ganviTarebuli saerTaSoriso samarTalSi adreul periodSi ,
Tundac, sisxlissamarTlebrivi meqanizmebis gamoyenebiT. erTi mxriv,
saerTaSoriso samarTlebrivi normebis gamoyeneba, ko nkretul

situaciaSi, SesaZlebeli iyo ufro individebis mimarT, vidre
saxelmwifoebis, 30 Tumca, pasuxismgeblobis individualizacia ar

xdeboda. dReis mdgomareobiTac, saerTaSoriso sisxlis samarTali
individualuri pasuxismgeblobis dafuZnebisas saxelmwifos gmedebas
ar tovebs mTlianad procesis gareT. igi, garkveul SemTxvevebSi,

akontrolebs saxelmwifos gmedebas, magaliTad, Tu ramdenad hqonda
mas saomari mogmedebebis dawyebis ufleba ( jus ad bellurh da ramdenad

daicva omis samarTali ( jus in bellg, romlisTvisac arsebobs, aseve,
saerTaSoriso humanitaruli samarTali. 31 agresiis danaSaulic aris
danaSauli, Cadenili saxelmwifos maRali Tanamdebobis pirebis
mier.32 omis danaSauls, genocidsa da adamianurobis winaaRmdeg
mimarTul danaSauls , SesaZloa, hgondes saxelwifoebri Vi

*Sead. Weigend Problems of Atibution, 12J1CJ (2014),265.

® Sead. turava, safuZvlebi (2015), 1_2; Bonafe,State and Individual Responsibility (2009R_13,
168_169;Schaack, SlydCL Enforcement (20074, 13.

% Sead. Foakes Position of Officials (2014)181_183.

! Sead. Sunga Individual Responsibility (1992),6_17.

% ix. Kampala Resolution RC/Res.6 (1.6.2010nttgs://www.icecpi.int/iccdocs/asp_docs/ASPY/OR/RC

11-ENG.pdf, [9.1.2016]; ix. aseve: kresi, holtcendorf, kampalas kompromisi, 1
samarTlis Jurnali (2011), 278 319KreR, Holtzendorff, Kampala Compromise, 8I1CJ (2010),

1179 _1217. daw. ix.Krel3, Barriga(ed.) Crime of Aggression (2012).
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warmomadgeiobis  elementebi, 33 magram saerTaSoriso sisxlis
samarT lis pasuxismgeblobis subieqts mainc individi warmoadgens. 34
es imas niSnavs, rom saerTaSoriso sisxlis samarTali individualur
sisxlissamarTlebriv  pasuxismgeblobas stricto  sensu afuZnebs
saerTaSoriso samarT  alSi. 35

saerTaSoriso samarTlis subieqti istoriulad iyo
saxelmwifo da samTavroboTaSoriso organizaciebi. 36 individebi ar
arian, pirdapiri gagebiT, saerTaSoriso samarTlis subieqtebi.
individualur pasuxismgeblobas afuZnebs TviTon samarTlebrivi
normebi. 37  saerTa Soriso samarTali, meore mxriv, aviTarebs
individualuri pasuxismgeblobis definicias, imis xazgasmiT, rom
mxolod saxelmwifo ar aris pasuxismgebeli saerTaSoriso
areulobisaTvis. 38  saxelmwifo aris abstraqtuli organizacia,

romelic imarTeba individebis mier. maT u nda hgondeT gaazrebuli
saerTaSoriso samarTliT gaTvaliswinebuli adamianis uflebaTa

dacvis valdebuleba. saerTaSoriso sisxlis samarTalma , adamianis
uflebaTa darRvevisTvis individualuri pasuxismgeblobis

dafuZnebiT, moaxdina individTa valdebuleb ebis identifikac ia
saerTaSoriso samarTalSi. 39

saerTaSoriso sisxlis samarTalis mier individualuri
sisxlissamarTlebrivi  pasuxismgeblobis stricto  sensu dafuZneba
saerTaSoriso samarTalSi xels ar uSlis saerTaSoriso samarTals
damoukideblad  imuSaos  saxelmwifos  pasuxismgeblobaze
saxelmwifos pasuxismgebloba individualuri pasuxismgeblobis
paralelurad SeiZleba ganixilebodes. 40

am Temis irgvliv, aseve, xazgasasmelia saerTaSoriso sisxlis
samarTlis damokidebuleba iuridiuli piris pasuxismgeblobasTan. es

% ix. Bonafe,State and Individual Responsibility (200 23_31; Fletcher, Collective Guilt 111 YalelLJ

(2002),1514_1526.

¥ Sead. Cryer, Friman, Robinson, Wilmshuyshtroduction to ICL (2014)7.

% individualuri pasuxismgebloba saerTaSoriso sisxlis samarTlis inglisur

literaturaSi sxvadasxva cnebiT gamoixa teba _ Individual Responsibilityan Individual
Liability, romlebsac erTi mniSvneloba aqvT. yuradsaRebia am ori cnebis mimarT
burgardltis (Burghard) individualuri interpretacia. igi Responsibilitycnebas iyenebs
piris gmedebis pasuxismgeblobasTan dakavSireb iT, xolo Liability cnebiT gamoxatavs
braldebulis gmedebas ( Individual Responsibility romelic iwvevs pasuxismgeblobas
damdgari SedegisaTvis. ix. Burghardt, Modes of ParticipationkrebulSi : Burchard Triffterer,
Vogel,Future of ICC (2010)31, sqolio 2.

Bix. alegsize, saerTaSoriso samarTali (2014), 8; Bassiouni|ntroduction to ICL (2013)59.

% Sead. O'Shea Criminal ResponsibilitykrebulSi:  Wolfrum(ed.) MPEPIL, Vol. V (2013),142_143.
¥ Sead. iqve, 145; alegsize, saerTaSoriso samarTali (2014), 197.

¥ix. Simbeyelmmunity (2004),71_72.

0 Sead. aleqsiZe, saerTaSoriso samarTali (2014), 196; ix. aseve: romis statutis
25(4}e muxli.
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ukanaskneli saerTo samarTlis mie r igna SemoRebuli. romanuli
samarTlis sistema, tradiciulad, ar iTvaliswinebda iuridiuli

piris  sisxlissamarTlebriv pasuxismgeblobas. iuridiuli  piris
pasuxismgebloba  axlos dgas individualur sisxlissamarTlebriv
pasuxismgeblobasTan. es niSnavs imas, rom erTi m imarTulebiT,
iuridiul pirebs Ki ekisreba T sisxlissamarTlebrivi
pasuxismgebloba, magaliTad, jarimis saxiT, magram, meore
mimarTulebiT, aseve, gadawyvetilebis mimRebsac.  miuxedavad
garkveuli mcdelobisa, iuridiuli piris pasuxismgeblobam Tavisi

adgili ver daim kvidra saerTaSoriso sisxlis samarTalSi. 41

individualuri sisxlissamarTlebrivi pasuxismgeblobis cneba,
romelic gvxvdeba sisxlis samarTlis saerTaSoriso
sasamarTloebisa da tribunalebis statutebSi, rasac qgvemoT
detalurad ganvixilavT, erovnuli sisxlis samarTlida n aris
gadmotanili. mxolod JCE da meTauris pasuxismgeblobis doqgtrina
warmoadgens sisxlissamarTlebrivi pasuxismgeblobis wminda
saerTaSoriso  xasiaTis  formas, romelic, aseve, Seigmna
saerTaSoriso humanitaruli samarTlis konteqstSi. 42

saerTaSoriso sisxlis samar TalSi individualuri
pasuxismgeblobis dakisreba xdeba saerTaSoriso danaSaulebis
CadenisaTvis.

* Cveulebisamebr, iuridiuli piris sisxlissamarTlebrivi pasuxismgeblobis

forma, umeteswilad, organizebul, korufciul da narkotikul danaSaulebTan
mimarTebiT gamoiyeneba. daw. ix. Bassiounilntroduction to ICL (2013)61_66.
*2Sead. Werle, JessbergePrinciples of ICL (2014)200_201, 221.
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Il. saerTaSoriso danaSaulis cheba

danaSaulis Cadena yovelTvis nebismieri sazogadoebisTvis
aris damaxasiaTebeli. 43 kriminogenuli situaciis gauareseba iwye ba
maSin, rodesac omsa da danaSauls Soris iSleba zRvari. XX saukune,
romelic SegviZlia miviCnioT , , genoci di s periodadod, ami s
magaliTia. 44

saerTaSoriso danaSaulis cnebas saerTaSoriso samarTali
gmnis individebis sisxlissamarTlebrivi pasuxismgeblobisaT Vis,
damoukideblad,  erovnuli sisxlis samarTlis intervenciis gareSe. 45
amasTan danaSaulis individualuri Seracxva _ individualuri
sisxlissamarTlebrivi pasuxismgeblobis dafuzZneb a, sisxlis
sanarTlis intervenciiT xorc ieldeba, rogorc zemoT aRvniSneT,
saerTaSoris 0 samarTlis nebis gaTvaliswinebiT, vinaidan TviTon igi
, ,ukveTavso sisxlis samar Tal s mi s mi er gans:z:
dasjas.

individualuri pasuxismgeblobis safuzZvlebis dadgena
saerTaSoriso sisxlis samarTalSi SedarebiT rTulia, vidre
Sidasaxelmwifoebriv sama  rTlebriv sistemaSi. saxelmwifo xSirad
mogmedebs, rogorc giganturi danaSaulebrivi organizacia, ¢ rodesac
SeuZlebelia erTi kriminaluri aqgtis gansxvaveba meorisgan.
saerTaSoriso danaSaulebis Cadena xasiaTdeba adamianTa didi
jgufis, saerTo mizniT ganmsWhvaluli g aerTianebebis TanamogmedebiT.
danaSaulis individualuri Seracxvis process, saerTaSoriso
danaSaulebis organizebulobis, makrokriminaluri garemos
(farTomasStab ianobis ), sistemurobisa da sistematurobis garda,
arTulebs saerTaSoriso sisxlis samarTIliT dadgenili
danaSaulebis mtkicebulebebis latenturi xasiaTi. konkretuli
individis Semxeblob is dadgena koleqtiuri xasiaTis danaSaulTan,
romelic did geografiul regionze vrceldeba da misi mogmedebis
areali metad didia, aseve, pirdapiri mtkicebulebebis mopoveba, 47
romlebic mi  uTiTebs mis braleulobas, TiTgmis yvela SemTxvevasSi,
rTulia . magaliTisaTvis, warmovidginoT holokosti |, iugoslaviis
(srebrenica ), ruandis SemTxvevebi, sadac uamravi adamiani gaxda
ramdenime dReSi ganxorcielebuli Zaladobis msxverpli. adgili
hgonda masStaburi x asiaTis danaSaulebs, sadac detalurad imis
dadgena, Tu ra moxda da vin ganaxorciela ukanono gmedeba, Zalze
rTuli iyo.

*Sead. Tonry, Crime and Policy (20094.

* Sead. Waller, PerpetratorkrebulSi:  Sneulers(ed.), Collective Violence and ICJ (20109_21.
**Sead. iqve, 8.

*®Sead. SchabasAtrocities (2012)22_23.

*" saerTaSoriso sisxlis samarTlis procesze daw. ix. turava, harmoniuli
konvergencia, krebulSi: korkelia (red.), adamianis uflebaTa dacva ( 2014), 73_118.
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Tu erovnuli sisxlis samarTali individualuri
pasuxismgeblobis dakisrebisas, rogorc wesi, gamoZiebas iwyebs
konkretulad danaSaulis amsrulebl is mier Cadenil gmedebaze,
saerTaSoriso  sisxlis  samarTali, upirvelesad,  swavlobs
politikur, socialur, ekonomikur, kulturul fons, Tu ram
gamoiwvia danaSaulis Cadena da Semdgom afuZnebs individualur
pasuxismgeblobas 48 es ufro naTeli gaxdeba, Tu gadavxedavlT ICCHs
mimdinare praqgtikas. 49

saerTaSoriso sisxlis samarTISi ,  konkretuli gmedebis
kvalifikaciis as, gasaTvaliswinebelia individis wvlili danaSaulis
CadenaSi, Sedegis dadgomasSi. arahumanur sisastikeSi danaSaulis
simZime ar unda  Sefasdes mxolod erTi martivi ko ntribuciiT,
aramed, sxvadasxva garemoebi T, romaxii c aRwer s
ar aris ,,pasiuri i araRidanaSaul ebis Cadena ar aris ,,a
da gardauvali movlena. danaSauls sCadis individi. amsruleblebis
gamoyofa xdeba imis mixedviT, Tu romels hqo nda ufro didi gavlena
da Zalaufleba danaSaulis Casadenad, vin mogmedebda sxva piris
meSveobiT da vin iCenda umogmedobas danaSaulis Cadenisas. 51
individualuri pasuxismgebloba, upirveles yovlisa, daekisreba imas,
vinc iyo gadawyvetilebis mTavari mimRebi dajgu febis, gaerTianebis,
organizaciis farglebSi. 52 aseT midgomas saerTaSoriso danaSaulis
gansakuTrebuli Tavisebureba gmnis.

1. saerTaSoriso danaSaulis gansakuTrebuli Tavisebureba

(,,savizito baraTi o)
saerTaSoriso sisxlis samarTalSi, iseve, ro gorc nebismier
erovnul samarTlebriv sistemaSi, pasuxismgebloba warmoiSoba ara
mx ol od maSi n, rodesac pi r isCadis, damaBarls,i al ur ado
aramed masSinac, rodesac sxva formiT monawileobs danaSaulis
CadenaSi>3 gansxvavebiT erovnuli samarTlebrivi sistemisagan , sadac
damnaSave, tradiciuli gagebiT, es aris individi , romelic uSualod
,sasxlets gamdhikr avs xel so, saerTaSoriso sisxlis san
gaigivebulia pirTan, romelic danaSauls axorcielebs

®Sead. Ambos 6 Mo st RlkrebpSi:n sNoltkdempger, Wil{ed.), System Criminality (2009).28.
* |CC-is individualuri pasuxismgeblobis dafuZnebis pragtikaze ix. naSromis

IX_XIl Tavebi.
*Sead. AmbosCommon Purpose under Article 33(D), krebulSi  : Stahn(ed.), ICC (2015)602.
*l Sead. Smeulers, HolaCulpability of PerpetratorkrebulSi: Smeulerged.), Collective Violence and

ICJ (2010)177.

2 Sead. Ambos 6 Mo st R é&rebpl®i:n s Ndiiaemper, Wilt(ed.), System Criminalitf2009),
127 _157.

*)Sead. Cassese, Acquaviva, Fan, WhitinGL (2011),323.
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danaSaulebrivi gegmis organizebiT, brZanebis gacemiTa da m aRal
done ze saidumlo liderobiT. 54

saerTaSoriso danaSaulebis CadenaSi wamyvani figura aris

,amsruleblis ukan md g o mi piri 66, romel sac ufro met
brali im pirTan SedarebiT, romelic uSualod axorcielebs

mkvlelobas, wamebas, gaupatiurebas da sxv. 55 saSualo doni s 00
damnaSave piri ari s, e. w. , ,erTgul i mebr Zol i 6¢
umaRlesi Tanamdebobis piris brZanebas da  uzrunvelyofs

danaSaulis sisruleSi moyvanas. 56 | dabali donis 0 damnaSave, mravali

amsruleblisgan Semdgari jgufis dros, aris rigiTi amsrulebeli,

ro melic iziarebs arsebul socialur garemoebas. mas

individualurad ar agqvs garemoebis Secvlis Zalaufleba. 57 yvelaze

dabali donis o figura  saerTaSoriso danaSaulebSi aris kompromisze

wasuli amsrulebeli, piri, romelsac axlo kavSiri aqvs danaSaulis

Camden jgufTan da arapirdapir amsrulebelTan. igi sCadis
marTlsawinaaRmdego gmedebas sakuTari Tavis (ojaxis) dasacavad,

rodesac adgili agvs mugarasa da iZulebas. 58

saerTaSoriso danaSaulebSi braldebulebi, praqgtikulad,
yvela SemTxvevaSi, mogmedeben erTad, erTiani gegmiTa d a ganzraxviT,
amoZravebT saerTo mizani, organizaciuli formiT iyeneben Zalismier

*Sead. Cryer, Friman, Robinson, Wilmshuyshtroduction to ICL (2014)353.

**Sead. Weigend Problems of Attribution, 121CJ (2014),254.

*® Sead. Smeulers, HolaCulpability of PerpetratorskrebulSi: Smeulerged.), Collective Violence and
ICJ (2010),183_184.

%" Sead. iqve, 185_187.

% Sead. iqve, 188. rogorc saerTaSoriso [ romis statutis 31(1))-e muxli], ise
erovnul sisxlis samarTalSi [ saqarTvelos sisxlis samarTlis kodeqsi s 36-e da
38e muxlebi] iZulebiTi ukiduresi aucilebloba warmoadgens pasuxismgeblobis

gamomricxvel garemoebas. am Temaze yuradsaRebia ICTY-is mier ganxiluli Prosecutor
v. Erdemovids sagme, romelSic braldebuls , rogorc bosnieli serbebis armiis

jariskacs, brala d edeboda adamianurobis winaaRmdeg mimarTuli danaSaulis

Cadena, kerZod, 70 -mde SeuiaraRebeli bosnieli musulmanis mkvleloba. danaSauli

gamowveuli iyo mugariT £ Tu igi uars ityoda danaSaulis Cadenaze, mas
gauswordebodnen. ICTY-m aRniSnuli mugara ar miiCnia p asuxismgeblobis
gamomricxvel garemoebad, imis gamo, rom aseTs ar icnobda sasamarTlos wesdeba

da arc sasamarTlo praqtikiT iyo mxardaWerili. Tumca, es ar iyo palatis

erTsulovani mosazreba. gansxvavebuli azri ekuTvnoda mosamarTleebs _ kazesesa
(Cassesepda st jvenss (Stepheh romlebic amtkicebdnen, rom mkvlelobis SemTxvevaSi

iZulebiTi ukiduresi aucileblobis kategoriuli gamoricxva dauSvebeli iyo. ix.

ICTY, Prosecutor v. ErdemovitC Judgment, 29.11.1996CTY, Prosecutor v. Erdemovi&C Judgment,
7.10.1997; ICTY, Prosecutor v. ErdemovicfC Judgment, 5.3.1998ix. aseve: Krel3, Erdemovic,
krebulSi : Cassesded.), Oxford Companion (2009560_663.aRniSnuli problema gaiziara

ICC-m. romis  statutis 3te, 32-e da 33-e muxlebSi detalurad aris gansazRvruli
pasuxismgeblobis  gamomricxveli  garemoebebi, romlebic gadaxedvas ar
eqvemdebareba. statutSi, aseve, adgili aqvs daTmobili pasuxismgeblobis
gamomricxvel zestatutur garemoebebsac, romlebic interpretaciisaTvis aris

Segmnili. daw. ix.  Rowe,Duress, 1YIHL (1998)210_228.
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meTodebs msxverplis winaaRmdeg. umetesoba pirebisa , romlebic ICC-
is mier sisxlissamarTlebriv pasuxismgeblobaSi arian micemuli, ar

arian danaSaulis aqtiuri amsruleblebi (danaSau ISi fizikuri
monawileobis gagebiT) d a umetes samarTlebriv sistemaSi isini,
SesaZlebelia, pasuxismgebeli iyvnen, rogorc danaSaulis

Tanamonawileni. >9

saerTaSoriso sisxlis samarTliT kriminalizebuli gmedeba

, , potenciurado danaSaul s erovnwiar mosexdisg e ns
samarTliTac. %0 Sesabamisad, romis stat utisa da precedentuli
samarTIiT dadgenil danaSaulSi monawileobisTvis
gaTvaliswinebuli farTo individualuri pasuxismgeblobis formebi,

SesaZlebelia, gamoyenebul i ignes erovnul sisxlis samarTISic, 61

Tu amas moiTxovs marTIms  ajulebis interesebi.

saerTaSoriso sisxlis samarTlis danaSaulebi, rogoric aris
genocidi, adamianurobis winaaRmdeg mimarTuli danaSauli, omis
danaSauli, agresia, terorizmi, adamianiT vaWroba, narkotikuli

danaSaulebi da sxva, Tavisi specifi kurobiT gamoirCevia n. maTi

Cadena, pragtikulad, individualurad SeuZlebelia da, umeteswilad,

adamianTa  dajgufebis  mier  konsolidirebuli  ZalisxmeviT

xorcieldeba. aRniSnuli danaSaulebidan saerTaSoriso

tribunalebisa da ICC-is iurisdigcia mxolod oTx danaSaulze (e.w.

core crime¥ genocidze, adamianurobis winaaRmdeg mimarTul

danaSaulze, omis danaSaulsa da agresiaze xorcieldeba. es aris

danaSaulTa is wre, romelic did dartymas ayenebs saerTaSoriso

Tanamegobrobas, msoflios mSvidob as, uSiSroebas, keTildReobas da :

umeteswilad, asocirdeba , , eTni kuri wmendi s0 saxel wodebasT
2. i ndividual urii pasuxi smgebloba ,,eTnikuri
saerTaSoriso sisxlis samarTalSi saerTaSoriso

Tanamegobrobis politikis zegavleniT gamoiyeneba termini _

, , i ndividual uri pasuxi smgebl oba (edvidualk ur i wme n

responsibility for ethnic cleansijpgromelic abstraqgtuli cnebaa.
ter mini , ,eTni kur i wmendao, dRevandel i mni S

XX saukuneSi, kerZod, I msoflio omis dros gamoiyenes. faSisturi

qveynebis aliansma (Axis Powe), rodesac moaxdina iugoslaviis

okupacia da daanawevra qveyana germaniisa da italiis gavlenis

*Sead. SchabasRS Commentary (2010322.

% sead. Burghardt,Modes of ParticipatiorkrebulSi: Burchard Triffterer, Vogel Future of ICC (2010),
87_88.

® Sead. iqve.
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sferoebad, xorvatia 2 nacisturi germaniis gavienis qveS moagqcia. am

periodSi xorvatiu | -nacisturi  moZraobis, ustasas (Ustasha,
iniciativiT, ante paveliCis (Ante Paveliy liderobiT, da iwyo
xorvatiis teritoriaze mcxovrebi slavi -serbebis ,,eTnikuri wmenda o,
ramac masStaburi xasiaTi miiRo. swored dasavleT bosnilis
imdroindelma mmarTvelma, vigtor gutiSma (Victor Gutisch gamoiyena
pirvelad I msoflio omis dros t er mi ni _ , , eTni

ustaSas mier daaxloebiT 1 500 000 serbis eTnikuri wmendis 0
aRsaniSnavad, saidanac 500 000 -mde piriigna  mokluli .83

termini _ , ,eTni kur i wmendadb
teritoriaze mcxovrebi eTnikuri jgufis devnas sxvadasxvagvari
politikis gatarebiT, erTfer ovani eTnikuri geofrafiuli sivrcis
Segmnis mizniT. 64 igi xSirad gamoiyeneboda saerTaSoriso mediis mier
90ian  wlebSi  yofili ugoslaviis teritoriaze  Cadenil
danaSaulTa aRsawerad, ris Semdeg, ukve damkvidrda gaeros
legsikonSic. 65

, ,eTni kur i wme n d iarsSemoifamleta engokod arTi,
an ori danaSauliT. igi arc iuridiul termins warmoadgens da arc
wminda  damoukidebel  danaSauls. 66 Tavdapirvelad  termini,
umeteswilad, gamoiyeneboda genocidis danaSaulTan kavSirSi,
genocidis  bunebidan gamomdinare, 67 xolo  SemdegSi sxva
danaSaulebTan mimarTebaSic. 68 Sesabamisad, individualur
pasuxismgeblobas ,,eTnikuri wmendisaTvis 0 sisxlis samarTISi ar
gaaCnia zusti interpretacia. 69

zemoaRniSnulis gaTvaliswinebiT, mxolod ,eTnikuri wmendis 0
arseboba ar niSnavs danaSaulis, kerZod, genocidis danaSauli S
Cadenas, Tu ar ikveTeba konkretuli danaSaulisaTvis
damaxasiaTebeli sxva individualuri garemoeba. 70

individualuri pasuxismgeblobis principis  gamoyenebas
saerTaSoriso danaSauleb is mimarT  didi xnis istoria agvs, rac
ganxilulia Semdgom TavSi.

%2 yReis mdgomareobiT  xorvatia da bosnia -hercogovina.

®ix. Scharf Balkan Justice (197),23_24.

%ix. GeissEthnic CleansingkrebulSi:  Wolfrum(ed.) MPEPIL, Vol. Il (2013), 681.
®ix. iqve.

zj Sead. Werle, JessbergePrinciples of ICL (2014),308_309.

pasuxismgeblobi s damafuzZnebel garemoebebTan.

®ix. Geiss Ethnic CleansingkrebulSi: Wolfrum(ed.) MPEPIL, Vol. 11l (2013), 682, 689 _691.
*daw. ix. Scharf Balkan Justice (199721 _36.

°Sead. Werle, JessbergePrinciples of ICL (2014)308_309.
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[1l. individualuri sisxlissamarTlebrivi
pasuxismgeblobis ganviTareba _ ,,istoriidan samarTlamde o]

individualuri  pasuxismgeblobis doqgtrinisa da normebis
Camoyalibeba saukuneebis ganmavlobaSi mimdinareobda. mecnierebi
saerTaSoriso sisxlis samarTlis uZveles I wyaros dadgenas
msoflio istoriis sxvadasxva monakveTze cdilobdnen, saerTaSoriso
danaSaulebis devnis istoriuli faqtebis moZiebiTa da
samarTlebrivi paralelebis gavlebiT. am mxriv, aRsaniSnavia aid
britaneTSi moRvawe germaneli iuristis, georg Svarcenbergeri S
(Georg Schwarzenbergerpirovneba, romelsac didi wvlili miuZRvis
saerTaSoriso sisxlis samarTlis ganviTarebaSi . istoriis analizis
gareSe SeuZlebelia status ques Sefaseba. 1 saerTaSoriso sisxlis
samarTalma haagamdalidi gza ganvlo.

1. saerTaSoriso sisxli s samarTlis safuZvlebi

saerTaSoriso sisxlis samarTlis, Sesabamisad, individualuri
pasuxismgeblobis, 72 ganviTareba dakavSirebulia omis samarTlis
istoriasTan. jer kidev Zveli berZeni filosofosi gsenofonti
(Xenophoh Zv. w. V saukuneSi werda spartaneli meTauri s mier aTeneli
patimrebis gasamarTleb is faqt ze saberZneTis omis samarTlis
sxvadasxva darRvev is gamo . bizantiis imperatori mavrikiosi  (Maurice)
VI saukuneSi agveynebda omis wesebs, romlebic Seicavda akrZalvebsa
da sasjelebs dadgenili wesebis darRvevisaTVvis. 73

individualuri  pasuxismgeblobis  safuzZvlebi  SeiniSneba
inglisis mefe riCard // 4s (Richard 1) mier 1386 wels gamocemul
br ZanebulebaSic, romelic mtrebisa da sikvdilmisjili pirebis
mopyrobis wesebs adgenda. kerZod, igi gansazRvravda  qalebis wamebis
fargleb s, akrZaluli iyo saxlebis dawva, eklesiebis wabilwva da
sxv. msgavsi moTxovnebi iyo Cadebuli ungreTis  kanonTa krebulSi
1526 wels, imperator magqsimilian I/ 4s (Maximilian Il) mier 1570 wels
gamogveynebul wesebSi da mefe  gustav /I  adolthusis (Gustavus I
Addphug mier 1621 wels miRebul aqtebSi. mis mier gamocemuli
samxedro dekretis me -100 muxISi ewera, rom tirania ar unda

" Sead. Cryer, Proscuting (2005)17_18.

2 saerTaSoriso sisxlis samarTlis regulirebis umTavres sferos individualuri
pasuxismgebloba warmoadgens, rasac mowmobs zemoT ganxiluli individualuri
pasuxismgeblobisa da saerTaSoriso danaSaulis cneba. ix. naSromis | da Il Tavebi.
Bix. Cryer, Prosecuting (200512 17.
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ganxorcielebuliyo sasuliero da xandazmuli kacebis, galebis da,
aseve, bavSvebis mimarT. 74

omis warmoebis, pirvel etapze dauwereli da Semde gSi
dawerili , ,kanonebi so dar Rvevi sallivi s i ndi
pasuxismgeblobis dafuZneba ufro da ufro internacionalizebuli

elementebis gamoyenebiT xdeboda.

2. sisxlis samarTlis saerTaSoriso xasiaTis pirveli droebiTi
sasamarTlo
individualuri  pasuxismgeblobis st oriis  safuZ  vlebis
dadgenisas, yuradsaRebia 1474 wels gamarTuli piter fon hagenbaxis
(Peter von Hagenbaghprocesi, romelic 28 mosamarTlisagan Semdgarma
ad hoctribunalma gaasamarTla. S
hagenbaxi  burgundiis (Burgundy qgalaq braizaxis (Breisach

mmarTveli iy o, zeda rainze ;' romlis moRvaweoba sisastikis,
terorisa da tiraniis reJimiT iyo cnobili. mkvleloba, wameba,
gadasaxadebis ukanono daweseba da kerZo sakuTrebis ukanono

Camor Tmeva , ., Cveul ebriwv gmedebas war moadgend
teritoriis mosaxleobazec vrc eldeboda. mas Semdeg, rac didma
koaliciam, avstriisa da safrangeTis monawileobiT, bolo mouRo
burgundiis hercogis Zalauflebas, avstriis erchercogma daatyveva
hagenbaxi da gasca misi gasamarTlebis brZaneba. ”
hagenbaxs brali edeboda mkvlelobaSi, gaupatiurebas a da sxva
danaSaulSi. 78 man, rogorc sasamarTlo procesze aRiniSna, fexqveS
gaTela adamianisa da RvTis kanonebi. hagenbaxi ar scnobda

sasamarTlos iurisdigcias da umaRles msajulad miiCnevda mxolod
burgundiis  hercogs .7°

"ix Greppi Individual Criminal Responsibility, 838RRC (1999), <https://www.icrc.org/eng/resources/
documents/misc/57jg2x.htm [9.2.2A6], romelic mokle istoriuli eqskursis dros

uTiTebs georg Svarcenbergeris naSroms _  Schwarzenbergeitnternational Law, Vol. Il (1968),
15.

ix. Gordon, HagenbachkrebulSi: Heller, Simpon (ed.), Hidden Histories (2013]3_18. daw. ix.
SchwarzenbergeForerunner of Nuremberg (1946).

® am Tanamdebobaze igi daniSna  burgundiis  hercogma, Carlz mamacma (Charles the Boly
mtrebisTvis ,,mrisxane Carl zisbéd saxeli T cnobil ma.
"ix. Cryer, Proseuting (2005),17_18; ix. aseve: Greppi Individual Criminal Responsibility, 835.RRC
(1999),<https://www.icrc.org/eng/resources/ documents/misc/57jq2%hfgn2.2016]

® maT Soris, ojaxis erTaderTi marCenali aragermaneli dagiravebulebis mokvlis

brzanebis gacemasSi, romelTa kmayofazec iyvnen qalebi da bavSvebi.

" ix. Greppi Individual Criminal Responsibility, & IRRC (1999), <https://www.icrc.org/eng/
resources/documents/misc/57jg2x.htrfP.2.2016] ix. aseve: Cryer,Prosecuting (2005L7_21.
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tribunalma hagenbaxi cno damnaSaved im da naSaulebisaTvis,
romelTa  prevenciac mis valdebulebas warmoadgenda. pirdapir ar
iyo cnobili, jariskacebi absoluturad iyvnen Tu ara valdebuli
damorCilebodnen TavianT meTaurs, Tumca, mas SeeZlo represiuli

garemos aRkveTa Tavisi Zalauflebis gamoyenebiT. igi gu Igrilad
uyurebda kriminogenul garemos. hagenbaxsraindis tituli CamoerTva
da sikvdiliT daisaja marSlis brZanebiT: ,neba darTeT

mar Tl msaj ul ebas, B Rsrul desbd

saerTaSoriso sisxlis samarTlisTvis samarTlis istoriis
aRniSnuli monakveTi ramdenime garemoebis gam o0 iyo saintereso.
kerZod:

_ hagenbaxis procesi aRiarebulia omis danaSaulebis
saerTaSoriso xasiaTis pirvel procesad;

_ mosamarTleebi warmoadgendnen sxvadasxva mokavSire
damoukidebel galagsa da regions, romlebic ukve ar iyo
saRvTo romis imperiis nawili;

_ dabolos, hagenbaxi  individualurad gasamarTlda
adamianurobis winaaRmdeg mimarTuli danaSaulis msgavsi
danaSaulisaTvis _ misi braldebebi moicavda omis
danaSaulsac. 81

3. saerTaSoriso sisxlis samarTlis prologi

omis danaSaulebSi individebis gmedebis inkriminireb as
garkveuli periodi dasWirda. omis samarTlis pirveli srulyofili
kodifikacia saerTaSoriso xelSekrulebis farglebSi haagis 1899 da
1907 wilebis konvenciebSi moxda. erTi mxriv, igi moicavda omis
wesebisa da Cveulebebis darRvevisaTvis individualuri
pasuxismgebl obis niSnebs, Tumca, meore mxriv, gansazRvravda
valdebulebebs  saxelmwifoebis aTvis. Sesabamisad, konkretuli
individebis pasuxismgebloba, pirdapiri wesiT, ar iyo
gaTvaliswinebuli. 82

sisxlis samarTlis saerTaSoriso sasamarTlos Segmnaze ,,Ria
saubar XX saukunis bolodan iwyeba. sisxlis samarTlis
saerTaSoriso sasamarTlos Segmnis idea pirvelad wiTeli jvris
saerTaSoriso komitetis prezidentma, gustav moinierma (Gustave
Moynien daayena, safrangeT -germaniis omis dros (1870 -1871),Jenevis 1864
wlis 22 agvistos konven ciis damrRvevi pirebis (orive mxaris)

80
ix. iqve.

ix. Gordon,Hagenbach krebulSi: Heller, Simpsorfed.), Hidden Histories (2013);3 18.

8ix. Schabaslntroduction to ICC (2011Y.
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gasamarTlebis mizniT. 83 im etapze amis ganxorcieleba ver moxerxda.
miuxedavad amisa, istoriis es monakveTi saerTaSoriso sisxlis
samarTlisTvis arsebiTi mniSvnelobisaa, imis xazgasmiT, rom

sasamarTlos Segmnis iniciatori i yo arasamTavrobo organizacia. 84
sisxlis samarTlis saerTaSoriso marTImsajulebis evolucia

XX  saukunidan iwyeba. am mxriv, haagis konvenciebis Semdeg,

mniSvnelovania versalls xelSekruleba da laifcigis procesi,

romlebsac saerTaSoriso sisxlis samarTlis prologad

moixsenieben,8> rogorc niurnbergisa da (fokios procesis winare

etaps.

3.1. versalis xelSekruleba

| msoflio omis dasrulebis Semdeg, 1919 wlis 28 ivliss
miRebuli versalls xelSekruleba  ramdenime mXxriv aris
mniSvnelovani individualuri pasuxismgeblobis Temaze kerZod, misi
VIl Tavi, 8 romelic exeboda I msoflio omis periodSi omis
samarTlis darRvevisaTvis individualuri pasuxismgeblobis sakiTxs.

erTi  mxriv, versalls xelSekruleba, specialuri ad hoc
tribunalis SegmniT, ITvaliswinebda konkretuli piris, germanils
imper atoris, vithelm /i s (Wilhelm I) dasjas ,,saerTaSoriso moralis
wi naaRmdeg mi mar Tul i uzenaesi danaSaul ebi saTvi
dakompleqtebuliyo assSis, didi  britaneTis , safrangeTis , italiisa
da /aponiis  mosamarTleebisagan da exelmZRvanela ,,saerTaSoris o]
politikis umaRI e §ies, odavod, mis Jolitikur xasiaTze
metyvelebda. 88

meore  mxriv, versalis xelSekruleba mokavSire Zalebis
warmomadgenlebs, germaniis an maT teritoriaze, aZlevda specialuri
samxedro tribunalebis Segmnis uflebas, romlebic gaasama rTlebda
omis kanonebisa da Cveulebebis darRvevaSi braldebul germanelebs. 89

sabolood, vithelm /l-s, romelic holandiaSi gaiqgca, mieniWa
politikuri devnilis statusi da mokavSire Zalebs uari eTqvaT mis
egstradiciaze. rac Seexeba sxva pirebs, maTi gasamarTlebis

Bix. SatzgerInternational and European CL (201285 186.

% Sead. iqve, 1 86.

% Sead. KreR,VersaillesNurembergThe HaguelL 40 (2006),15_39.

8 ix. versalis xelSekrulebis 227 -e_230e muxlebi, <http://avalon.law.yale.edu/imt/partvii.
asp>, [9.2.2016].

ix. iqve, 227 -e muxli.

% Sead. SatzgerInternational and European CLO(2),186.

8 ix. versalis xelSekrulebis 228 -e_229e muxlebi, <http://avalon.law.yale.edu/imt/partvii.
asp>, [9.2.2016].
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valdebuleba germaniis mTavrobam sakuTar Tavze aiRo . es procesi
kraxiT damTavrda. Sesabamisad, sisxlis samarTlis saerTaSoriso
xasiaTis tribunalis Segmna ver moxerxda.

uaryofiTi Sedegis miuxedavad, versalis xelSekrulebam,
SeiZleba iTqvas, bolo mouRo evropaS I omis danaSaulebisaTvis
dausjelobis grZelvadian pragtikas. 90

3.2. laifcigis procesi

saerTaSoriso sisxlis samarTlis istoriaSi individualuri

pasuxismgeblobis dafuZnebis Semdegi imedgacrueba laifcigis
procesi iyo, romelsac moixsenieben, rogorc ,,marTImsajule bis
komedias, skandalsa da parodias 091

germaniis parlamentma ( Reichstag, 1919 wlis 18 dekembers, miiRo
kanoni, romlis mixedviTac, germaniis  uzenaes sasamarilos
(Reichsgericht 1 msoflio omSi germanelebis mier Cadenili
danaSaulebis gansjis ufleba mieniWa. 1921 wlidan moyolebuli,
mokavSire saxelmwifoebis mier miwodebuli 896 gasasamarTlebeli

pirisgan Semdgari siidan, prokuraturis SuamdgomlobiT, 837 -ze meti
sasamarTlo procesi igna wamowyebuli sasamarTloSi. laifcigis
procesi s , ,parodi ao md g o ma r, e aBmniSauli i maSi ,
raodenobidan, sasamarTlom mxolod 13 sagme ganixila, gamoitana 9
ganaCeni, 6 braldebuli gaaTavisufla da mxolod 6 -s dasdo msjavri.
ganaCenebi aRsrulda nawilobriv, an saerTod igna ignorirebuli
amis Semdeg, mokavSire Zalebis mxridan iyo ramdenime mcdeloba maT
teritoriaze germanelTa gasamarTlebisa, Tumca, germaniis  uarma
egstradiciaze formaluri saxe SesZina am process. 92

Sesabamisad, | msoflio omSi Cadenili danaSaulebisTvis
efeqtiani individualuri sisxlissamarTlebrivi gasamarTleba ver
moxerxda. SemagSi amisTvis ukve aravis ecala germaniasa da
msoflioSi ganviTarebuli movlenebis _ II msoflio omis gamo.

4. niurnbergis procesi

Il msoflio omis dasrulebis Semdeg mokavSire Zalebis mTavar
amocanas warmoadgenda im cocxali damnaSaveebis dasja, romlebsac
didi wvlili ~ miuZRodaT aTasobiT adamianis mkvlelobaSi.

% Sead. KreR,VersaillesNurembergThe HaguelL 40 (2006),16_17.

%' ase moixsenia safrangeTis  premier -ministrma  /aifcigis procesi 1921 wels. ix.
SatzgerInternational and European CL (201287.

Zix. igve; ix. aseve:  Krel3,VersaillesNurembergThe HaguelL 40 (2006),16_20.
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saerTaSoriso danaSaulebi ar unda yofiliyo dausjeli. unda
Segmniliyo iseTi precedenti, romelic kacobriobis winaaRmdeg
mimarTuli danaSaulebis prevenciis kargi saSualeba igneboda. es
piroba, romelic dRes mkafi od aris mocemuli sisxlis samarTlis
saerTaSoriso sasamarTlos wesdebis  preambulaSi, im periodSi
garkveul sirTuleebTan iyo dakavSirebuli.

kvlevam gviCvena, rom , miuxedavad Il msoflio omamde garkveuli

niSnebis arsebobisa, 93 saerTaSoriso sisxlis samarTlis ,,dab adebis
mo w mo W& dmiumbergis saerTaSoriso samxedro  tribunalis

wesdeba unda miviCnioT. es wesdeba I msoflio omSi oTxi
gamarjvebuli  Zalis mier 1945 wlis 8 agvistos londonis
SeTanxmebiT igna miRebuli. 9 masSi Camoyalibebulma principebma  aseve
fexi moikida S oreul aRmosavleTSi, tokios tribunal S/ da

dResdReobiT  aRiarebulia, rogorc CveulebiTi samarTali, romelic
saerTaSoriso materialuri sisxlis samarTlis birTvs warmoadgens.

4.1. 1943 wlis moskovis deklaracia

omis damnaSaveebis dasjis gadawyvetileba jer kidev maskovis
konferenciaze igna miRebuli. 1943 wlis 30 oqtombris deklaraciiT,
gaerTianebuli samefos , aSSisa da sabWoTa kavSiris  mTavrobebi
SeTanxmdnen masStaburi danaSaulebis CadenaSi pasuxismgebeli
nacisturi  partis wevrebi, individualuri wesiT ( erovnuli
samarTliT) gasasamarTleblad gadaecaT im  qveynebisaTvis 9,
romlebmac es odiozuri danaSaulebi iwvnies . aseve, ganisazRvra, rom
im mTavari damnaSaveebis gasamarTleba, romelTa danaSaulebs ,,ar
hgonda konkretuld sazRvrebi 606, moxdeboda mo
mTavrobebis mi er miRebuli gadawyvetilebis safuzvelze. 97

saerTo konsensusis miuxedavad, kiTxva iyo erTi _ Tu rogor
unda momxdariyo am ideis sisruleSi moyvana. ramdenime winadadeba

ganixileboda. yvela SiSobda laifcigis procesis  marcxis
ganmeorebas. didi britaneTis lidereb i, maT Soris, premier -ministri
uinston CercCili (Winston Churchill, winaaRmdegi iyo omis danaSaulebis

saerTaSoriso sasamarTlo procesis  gamarTvis, rom ar

%ix. Bassiouni|CC, krebulSi: Bassiouni,ICL, Vol. lll (2008),117 132; ix. aseve: Krel3, Versailles
Nurembeg-The HaguellL 40 (2006),15 39.

% Sead. Werle, JessbergePrinciples of ICL (2014), 5.

® ix. London Agreement (8.8.1945)<http://www.icls.de/dokumente/imt_london_agreementpdf
[9.2.20186].

*® gansakuTrebiT, poloneTi , Cexoslovakia , iugoslavia , saberZneTi (kretas da sxva
kunZulebis CaTvliT), norvegia , dania, holandia , belgia , lugsemburgi , safrangeTi
da Jtalia

ix. The Charter and Judgment of the Nirnberg Tribunal, History and AsadigiarTi 1, 87_88,
<http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4 5. pdf&af@=2.2016]E
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ganmeorebuliyo | msoflio omis Semdgomi fiasko. 98 didi britaneTis

azriT, 50 -dan 100-mde yvelaze mniSvnelo vani damnaSavis sikvdiliT

dasja unda momx dariyo pirdapiri wesiT. am ideas iziarebda sabWoTa

kavSiric Tumc a, , ,formal uri 66 sasamar Tl o procesel
saubari iyo maRali samxedro rangis meTaurebis Soreul kunZulze

gancalkevebaze an maT Sida patimrob aze.99

asS ganixilavda germaniis  teritoriis  farTo zonebad
danawevrebas safrangeTis , poloneTisa da daniis sasargeblod, 100
Tumca, sabolood, asSSis winadadebiT, gadawyda specialuri

tribunalis Segmna. 1011944 wlis 9 seqtembers, mdivanma omis sakiTxebSi
_ henri sti mpsonma (Henry Stimsof, mimarTa aSSis prezidents,
franklin ruzvelts (Franklin  Rooseve)t nacisti germanelebis
dasasjelad saerTaSoriso tribunalis Sesagmnelad. 102

4.2. 1945 wlis londonis SeTanxmeba

1945 wlis 8 agvistos londonis SeTanxmebiT, Il msoflio omSi
gamarjvebulma oTxma saxelmwifom, niurnberglis  saerTaSoriso
samxedro tribunali (IMT) daafuZna. SeTanxmeba xazs usvamda
moskovis deklaraciis gadawyvetilebas _ dawyebuliyo
individualuri ~ sisxlissamarTlebrivi devna im danaSaulebze,
romlebsac ,,ar hgonda konkret ul i sazRvari 66, iyoCadeni | i
individualurad Tu danaSaulebriv organizaciebSi ( membership in a
criminal organization an jgufebSi monawileobiT ( pirveli muxli )103104

amave xelSekrulebiT damtkicda tribunalis wesdeba.

4.3. individualuri pasuxismgeblobis cneba niu rnbergis tribunalis
wesdebasSi

niurnbergis tribunali swored individualuri
pasuxismgeblobis dasafuZneblad Seigmna, rac pirdapir weria
wesdebis me-6 da me-10 muxlebSi da Semdgom, gaeros mier aRiarebul

%Bix. Willis, Prologue to Nuremberg (1982)73_174.
“ix. AndersenNuremberg and TokydkrebulSi:  Ryngaert(ed.), ICJ (2009)8_9.
100 . .
ix . igve.
101prezidenti am periodSi ukve iyo frankiin ruzveltis (Franklin Roosevejtmemkvidre
hari trumeni (Harry Trumar.
102jy. Taylor, The Anatomy of the Nuremberg Trials (1992)5, 33_40.

%jqufuri pasuxismgeblobis Sesaxeb ix. naSromis VIII Tavi.
104

SeTanxmebas xels awerdnen  robert jeqsoni (Robert Jackson (aS9, robert falko
(Robert Falc) ( safrangeTi ), joviT si (Jowitt C) (didi britaneTi ) da Jjona nikitCenko
(lona Nikitchenkd, aron trainini (Aron Trainin) (sabWoTa kavSiri ). ix. London Agreement

(8.81945), <http://www.icls.de/dokumente /imt_london_agreement:pdD.2.2016]; ix. aseve: Darcy,
Collective Responsibility and Accountability (200257, 266_273.
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niurnbergis principebSi. winaaRmdeg SemTxvevaSi, damnaSave Ta dasja
, , pirdapirio, , , kargad aprobirebulio we s i
marTims aj ul ebi s0 gatarebi T moxdeboda.

t ribunalma uaryo saerTaSoriso samarTalSi ,kargad
damkvidrebul. praqti kao, romli s mi xedvi Tac,
suverenuli saxelmwifoebis gmedebaze iyo gad atanili. niurnbergamde

arsebuli  gabatonebuli  doqtriniT, danaSaulebrivi gmedebis
amsrulebeli ar iyo individualurad pasuxismgebeli, aramed
saxelmwifos suverenitetis doqtriniT iyo daculi. tribunalma
mkafiod gamoyo individualuri pasuxismgeblobis politika da
aRniSna:

»individebi  SeiZleba dasjili iyvnen saerTaSoriso
samarTlis  darRvevisTvis.  saerTaSoriso  samarTlis
winaaRmdeg mimarTul danaSaulebs sCadian adamianebi da ara
abstraqtuli  gaerTianebebi, da mxolod individebis

dasjiT, romlebic sCadian aseT danaSaulebs, S eiZleba
saerTaSoriso samarTlis nofmebis aRsruleba. 060
niurnbergis  tribunalis individualuri  pasuxismgeblobis

politika naklebad iyo SezRuduli konkretuli dogmaturi

daTgmebiT. amis mizezi, upirveles yovlisa, iyo individualuri

pasuxismgeblobis dafuZnebis proces Si gansxvavebuli samarTlebrivi

tradiciebis mqone iuristebis monawileoba. saerTo konsensusi _

omis damnaSaveebis sisxlissamarTlebrivi devna, miRweuli Iyo
konkretuli samarTlebrivi daTgmebis gareSe, risi formulirebac :

ra Tgma unda, i sedac , ,, ufrodaBkemsplegsébdapr oces s o

niurnbergis tribunalis wesdeba orientirebuli iyo ufro
Sedegze _ maRali Tanamdebobis pirebis sisxlissamarTlebriv
devnaze. Tu ra formiT moxdeboda es, mokavSire Zalebma procesis
uSualo monawileebs gadaabares. igi gansazRvravda
pasuxis mgeblobisaTvis saWiro aucilebel kriteriumebs.

niurnbergis tribunalis wesdebis me-6 muxli ar iyo
orientirebuli danaSaulSi 106 monawileobis formebis konkretizacia -
kategorizaciisken:

1%ix. Trial before thdMT (1945-1946), Vol. XXII (1948),465_466,<https://www.loc.gov/rr/frd/Military
Law/pdf/INT_VolkXXIl.pdf>, [9.2.2019].

1% individualuri pasuxismgeblobis ratione materia iurisdiqci a mxolod mSvidobis
winaaRmdeg mimarTuli danaSauliT, omis danaSauliTa da adamianurobis winaaRmdeg
mimarTuli danaSauliT (romelic moicavda genocidis danaSaulsac)

Semoifargleboda, miuxedavad imisa, aRniSnuli isjeboda Tu ara erovnuli
kanonmdeblobiT.
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»tribunali ... aris uflebamosili gaasamarTlos da

dasajos individebi, romlebic mogmedebdnen

individualurad, Tu organizaciebSi wevrobis

meSveolBT T. . .nq

tribunali ar mijnavda amsrulebels Tanamonawilisagan. igi
aRiarebda  erTiani amsruleblobis princips (unitarial concept of
perpetration  Einheitstiterschaft’®  savaldebulo  iyo  kauzal uri
kontribucia danaSaulebriv SedegTan, romlisTvisac gamoiyeneboda
ekvivalenturobis Teoriis ( conditio sine qua ngnmartivi formula. 109
tribunali, amsrulebloba -Tanamonawileobis nacvlad, iyenebda
danaSaulebriv organizaciaSi monawileobisa ( participating in a ciminal
organizatior) da saerTo miznis ganxorcielebis ( pursuing a common criminal

design cnebebs. 110

Tu danaSaulSi monawileobis xarisxi iyo arsebiTi, igneboda
meTauri, wamgqezebeli, brZanebis gamcemi Tu sxva, es gavlenas
moaxdenda sasjelis zomaze:

,meTauebi, organizatorebi, wamgezeblebi da
Tanamonawileebi, romlebic monawileobdnen zemoxsenebuli
danaSaulebis saerTo gegmis SemuSavebasa da aRsrulebaSi,

an SeTgmulebaSi 111 arian pasuxismgebeli yvela
gmedebisaTvis, romelic nebismierma pirma ganaxor ciela
aseTi ge gmis aRsrulebisas 0112

miuxedavad imisa, rom niurnbergSi monawileTa formebis
konkretizacias ar hgonda principuli mniSvneloba, yuradReba iyo
gamaxvilebuli saerTo gegmis SemuSavebasa da aRsrulebaze.
tribunali, erTi mxriv, xazs usvamda saxelmwifo aparatisa da

, digtatoriso rol s, mi s Zal aufl ebas mas St abur
CadenaSi, magram, meore mxriv, uaryofda arguments, TiTgos es
garemoeba warmoadgenda individualuri pasuxismgeblobis

damafuZnebel garemoebas mxolod diqtatorisTvis, rodesac
danaSaulebs  sCadiodnen saer To gegmis farglebSi dajgufebebis

7 niurnberg is tribunalis wesdeba xelmisawvdomia bmulze: <  http://avalon.law.yale.edu/
imt/imtconst.asp, [9.1.2016].

108jx. Ambos Treatise on ICL, Vol. | (2013)105_106.

199ix.  Ambos,From Nuremberg to The HaguksebulSi: McDonald, SwaalGoldman,ICL (2000), 8,
17 2.

"ix. SliedregtPerpetration and ParticipatickrebulSi:  Stahn(ed.), ICC (2015)502.

! danaSaulis SeTgmulebasTan dakavSirebiT ix. naSromis am Tavis $7 da XIll Tavis
$2.2.2.

Y2 ix.  niurnbergis  tribunalis wesdebis me-6 muxli.  27-e muxlis mixedviT,
trib unals hqgonda sikvdiliT dasjis uflebac. wesdeba xelmisawvdomia bmulze:

The Charter and Judgment of the Nurnberg Tribunal, History and AnalgaisarTi 2, 91 99,
<http://legal.un.org/docs/?path=../ ilc/documentation/english/ a_cn4 5. pdf&af@=2.2016].
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monawileobiT. danaSaulebrivi gegmis amsrulebeli ver
gaTavisufldeboda pasuxismgeblobisagan, imis mtkicebiT, rom igi

mogmedebda gegmis avtoris direqtivebiT. hitleri (Hitler), ra Tgma
unda, ver awarmoebda agresiul oms individu alurad. mas exmareboda
saxelmwifo  aparati, samxedro meTaurebi, diplomatebi da
biznesmenebi. maT icodnen ( knowledgg Aitleris gegmebis Sesaxeb,
TanamSromlobdnen  masTan, riTac hitleris mTavari  gegmis
monawile ni gaxdnen . mxolod is garemoeba, rom amsrulebels i yenebda
digtatori,  pasuxismgeblobis = gamomricxveli  garemoeba  ver
igneboda. 113

pirdapiri (amsrulebloba, magaliTad, piri, romelic ,,sasxlets
gamdkravs TiTs 0) d a arapirdapiri (Tanamonawileoba, magaliTad,
piri, romelic iyoliebs sxvas danaSaulis Casadenad) monawi leoba
gaTanabrebuli iyo erTmaneTTan. yvela iyo danaSaulis amsrulebeli -
Tanamonawile. fungciuri (monawileobiTi) individualuri

pasuxismgebloba damokidebuli iyo im amocanebis Sesrulebaze,
romlebsac asrulebdnen danaSaulis monawileebi erToblivad,
gmedebis sisrul  eSi mosayvanad.114

danaSaulis SeTgmulebis ( conspiracy  doqtrinis cneba
niurnbergis tribunalis wesdebaSi, zemoT aRniSnuli me -6 muxlis
SinaarsiT 115 aqcesoruli xasiaTis iyo. danaSaulis SeTgmuleba

isjeboda, Tu igi gamomdinareobda saerTo da konkretuli gegmidan,
romelic ar iyo daSorebuli ZiriTad gmedebas da motivirebuli iyo

danaSaulebrivi ganzraxviT. 116
niurnbergis tribunalis iurisdigcia vrceldeboda
danaSaulebriv organizaciebzec ( criminal organizationll’ wesdebis me-10

muxlis mixedviT:

13ix. Trial before the IMT (1948.946), Vol. Xl (1948),468 469, <https://www.loc.gov/rr/frd/Military

Law/pdf/NT_VokXXll.pdf>, [9.2.2019]; ix. aseve: Ambos, Treatise on ICL, ¥l. | (2013), 106. I

msoflio omamde meTauris brZanebis arseboba, meTauris pasuxismgeblobis (respondeat
superio) principis safuZvelze, srulad gamoricxavda xelqveiTis braleulobas.

mxolod meTauri agebda pasuxs. es modeli dReis mdgomareobiT uaryofilia.

mxolo d meTauris pasuxismgebloba da imis Tgma, rom ‘hitleris brali iyo

yvel aferio, ewi naaRmdegeba sisxlis samar Tl i s erovnul
dogmatikas. Sead. Werle, JessbergeRrinciples of ICL (2014)200_201, 249,par. 660. meTauris
individualuri pasuxismgebl obis dogtrinas daw. ganvixilavT naSromis Xl TavSi.

Y4 Sead. AmbosTreatise on ICL, Vol. | (2013)106_107.

15 meTaurebi... romlebic monawileobdnen zemoxsenebuli danaSaulebis saerTo

gegmis SemuSavebasa da aRsrulebaSi, an SeTgmulebaSi.. .o
1 Sead. Ambos,From Nuremberg to The HagukrebulSi:  McDonald, SwaaiGoldman,ICL (2000),

12_13.danaSaulis SeTgmulebaze ( Conspiracy ix. qvemoT _  naSromis am Tavis $7 da

Xl Tavis $2.2.2.

117

ix. Darcy, Collective Responsibility and Accountability (2002)7_281.
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»im  SemTxvevebSi, rodesac jgu fi an organizacia

tribunalis mier danaSaulebrivad aris gamocxadebuli,

xelmomweris kompetentur erovnul xelisuflebas aqvs

individebis gasamarTlebis ufleba wevrobisTvis erovnuli,

samxedro an okupirebuli sas¥marTloebis winas

tribunali ar awesebda, pirdap iri - wesiT, kolegtiur
pasuxismgeblobas mxolod wevrobisTvis. mxolod monawileoba ar
iyo sakmarisi. individualurad isjeboda yvela is piri, romelic
agtiurad monawileobda organizaciis sagmianobaSi ( membership in a
criminal organizatior, icoda misi danaSaulebriv I miznebisa da gegmebis,
zogadad, danaSaulebrivi xasiaTis Sesaxeb. 119

niurnbergis tribunalis me7 muxli gamoricxavda imunitets,
pasuxismgeblobis gamomricxvel an Semamsubugebel garemoebebs
saxelmwifos meTaurebis, an xelisuflebis umaRlesi
warmomadgenlebis mim arT, romlebic braldebul ni iyvnen
saerTaSoriso danaSaulebis CadenaSi.

danaSaulis  subieqturi mxare, niurnbergis samarTIiT,
gamoi xateboda danaSaul i s an danaSaul ebri vi g
(Knowledgé, zogadi da konkretuli ganzraxvis arseb obaSi. aseve,
ramdenime sagmeSi saubari iyo gaufrTxileblobis (daudevrobis)
niSnebzec. 120

4.4. niurnbergis ganaCeni

niurnbergis  sasamarTlo ganixilavda 24 braldebulisa 121 da 8
,,organi zaci 1% gaSamasT® ggangilsa mimdinareobda 1945
wlis 20 noembridan 1946 wlis 31 agvistos C aTvliT. gadawyvetileba
gamotanili igna 1946 wlis 30 seqtembersa da 1 oqtombers, romlis
safuzZvel zec danaSaul ebrivad gamoc x alddd a oTXi

Y8 njur nbergis tribunalis wesdeba xelmisawvdomia bmulze: <  http://avalon.law.yale.edu/
imt/imtconst.asp, [9.1.2016].

ix. Trial before the IMT (1948.946), Vol. XXII (1948),500_501 <https://www.loc.gov/rr/frd/Military
Law/pdf/NT_VolXXIl.pdf>, [9.2.2019]; Ambos,Treatise on ICL, Vol. | (2013)111; Darcy, Collective
Responsibility and Accountability (2007)73_281.

120ix. AmbosTreatise on ICL, Vol. | (2013)112_113.

2L romelTa Sor s iyvnen  herman geringi (Herman Goerindy rudolf hesi (Rudolf Hessda
foaxim fon ribentropi (Joachim von Ribbentrgp

22 verzod:  raihis kabineti ; nacisturi partiis xelmZRvanelTa korpusi ; damcavi
razmi ( Schutzstaffelh £ cnobili, aseve, rogorc SS; usafrfrTxo ebis samsaxuri
(Sicherheitsdienyt i cnobili, aseve, rogorc SD; saidumlo saxelmwifo policia
(Geheime Staatspolidei _  cnobili, aseve, rogorc Gestapp moieriSe Zalebi
(Sturmabteilungen i cnobili, aseve, rogorc SA; generaluri Stabi da germaniis
samxedro Zal ebis umaRlesi sardloba.

128 pacisturi partiis xelmzRvanelTa korpusi , SS,SDda Gestapo
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individualuri pasuxismgeblobis principiT dadga 12 sasikvdilo
ganaCenil?4 sams Seefarda uvado Tavisuflebis aR kveTal25 oTxs
grZelvadiani Tavisuflebis aRkveTa da sami igna gamarTlebuli. ori

braldebulis  gasamarTleba ver moxerxda  suicidisa da
janmrTelobis mdgomareobis gamo. 126 amiT amoiwura  niurnbergis
procesis pirveli etapi

5. tokios procesi

5.1. kairos a da potsdami s deklaracia

Soreuli aRmosavieTis sa erTaSoriso samxedro tribunalis
(IMTFE), igive tokios  tribunalis Segmnasramdenime movlena uZRoda
win, romelTa Soris, naSromisTvis , mniSvnelovania kairosa da

potsdamis deklaraciebi. 127

pirveli nabiji tokios  tribunalis Sesagmnelad iyo _ aSSis,
CineTisa da didi britaneTis mier SemuSavebuli 1943 wlis 1
dekembris kairos deklaracia, romelSic gaiwera samxedro
operaciebis samomavlo gegmebi /aponiis  agresiis aRsakveTad. 128

meore nabiji tokios  tribunalis Sesagmnelad iyo _ isev, imave
gveynebis mier Segmnili 1945 wilis 26 ivlisis potsdamis deklaracia,
romelsac mogvianebiT sabWoTa kavSiric SeuerTda. deklaracia

Seicavda individualuri pasuxismgeblobis daTgmas _ yvela omis
damnaSavezé?® mkacri marTImsajulebis ganxorcielebis Sesaxeb. misi
SinaarsiT, /aponias unda miscemoda omis damTavrebis
SesaZlebloba. 130

' maT Soris, herman geringis , romelmac sasikvdilo ganaCenis aRsrulebamde Tavi

moikla da  joaxim fon ribentropis mimarT.

> maT Soris,  rudolf hesis mimarT.

126jx. The Charer and Judgment of the Niirnberg Tribunal, History and Anal§sB, <http:/legal.un.org/
docs/?path=../ ilc/documentation/english/a_cn4 5. pdf&lang$9.2.2016] ix aseve: Taylor, The
Anatomy of the Nuremberg Trials (1992),5, 571 611.

2Tix. Réling,Ruter(ed.), The Tokyo Judgment, Vol. | (19715 _25.

128 japonias unda CamorTmeoda | msoflio omis Semdeg miTvisebuli yvela kunZuli

Tu teritoria da CineTs unda dabruneboda mTeli rigi teritoriebi. aseve,

deklaraciaSi miTiTebuli iyo koreis xalxis Tavisufleba sa da
damoukideblobaze.  ix. Boister, Cryer(ed.), Documents on the Tokyo IMT (2008}),_72.

2 im pirTa xazgasmiT, romlebic mokavSire Zalebis tyveebis mimarT
gansakuTrebuli sisastikiT gamoirCeodnen.

%0 potsdamis  deklaracia iyo kairos  deklaraciis gagrZeleba. mokavSire Zalebi
/aponias aiZulebdnen omis Sewyvetas. maTs ganzraxvas wamoadgenda ara iaponeli

xalxis ganadgureba, aramed misi teritoriis limitireba. potsdamis deklaracia ix.
Boister, Cryer(ed.), Documents on the Tokyo IMT (2008),2.
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/aponia daTanxmda potsdamis  deklaraciiT gaTvaliswinebul
pirobebs. kapitulaciis aqts xels awerd nen erTi mxriv, /aponiis
imperatori da mTavroba, da , meore mxriv, 9 mokavSire Zalis
warmomadgeh ebi 131

5.2. tokios tribunalis dafuZneba

potsdamis  deklaraciiT gaTvaliswinebuli kapitulaciis aqtis
implementacia daevala mokavSire Zalebis umaRles mTavarsardals
general  duglas makarturs (Douglas MacArthuy. misi erT  -erTi amocana,
swored, omis damnaSaveebis dasja iyo. 1946 wlis 19 ianvars,
generalma , aSSis instruqciebis gaTvaliswinebiT, specialuri
deklaraciiT 132 daafuzna  Soreuli aRmosavieTis saerTaSoriso
samxedro tribunall _ tokios tribunali , romliTac igi potsdamis
deklaraciaSi dapirebuli mkacri marTImsajulebi s ganxorcielebis
pirobas asrulebda. B&atribunalii Sedgeboda 9 mokavSire
warmoamadgenlisgan, romlebsac SemdegSi daemata kidev ori mokavSire

gveynis _ /ndoeTisa da filipinebis warmomadgenlebi .

5.3. individualuri pasuxismgeblobis cneba tokios tribunalis

wesdebaSi
tokios tribunalis statutis me -5 muxli, individualuri
pasuxismgeblobis dafuzZnebis nawilSi, niurnbergis  statutis msgavsi

iyo, Tumca garkveuli modifikaciebiT

»tribunali uflebamosilia gaasamarTlos da dasajos

Soreuli aRmosavleTis omis damnaSaveebi, ro mlebic
individualurad an organizaciebSi wevrobis meSveobiT
arian braldebul ni im danaSaul isaTvis, romelic moicavs
danaSauls mSvidobi $234winaaRmdeg. fi
niurnbergis samarTlis msgavsi iyo, aseve, danaSaulSi
monawileobis kategorizacia. 135 danaSaulis  SeTgmulebis do gtrinas
tokios  tribunali iyenebda mxolod mSvidobis winaaRmdeg mimarTuli
181 2SS CineTi, didi  britaneTi , sabWoTa kavSiri , avstralia , kanada safrangeTi
niderlandebr da axali zelandia . iX. igve, 2.
132 tokios tribunalis dafuznebis specialuri deklaracia ix. iqve, 5_6.

%3ix. Boister, Cryer(ed.), Documents on the Tokyo IMT (2008%p_27.
3 tokios tr ibunalis  wesdeba xelmisawvdomia bmulze: <  https://www.loc.gov/law/help/us
treaties/bevans/mst0000040020.pd#, [2.9.2016].
13ix. iqve:
,,meTaurebi, organizatorebi, wamgez eblebi da Tanamonawileebi, romlebic
monawileobdnen zemoxsenebuli danaSaulebis saerTo gegmis SemuSavebasa da
aRsrulebaSi, an SeTgmulebaSi, arian pasuxismgebelni yvela gmedebisaTvis,
romelic nebismierma pirma ganaxorciela aseTi gegmis aRs

41


https://www.loc.gov/law/help/us-treaties/bevans/m-ust000004-0020.pdf
https://www.loc.gov/law/help/us-treaties/bevans/m-ust000004-0020.pdf

danaSaulis da ara adamianurobis winaaRmdeg da omis danaSaul ehis
mimarT. tribunali iTxovda danaSaulis dagegmvaSi monawileobis

realuri SesaZleblobis mtkicebas, ris drosac, yuradReba eqce oda

mis ,,politikur Sé38daZaBals kubibqtus axare iyo

niurnbergis adekvaturi. gaufrTxileblobis nawilSi dakonkretda

daudevrobis Sina arsi, rac gamoixateboda ,,co dni s o deficitsSi,
gmedebis gaucnobiereblobaSi. 137

5.4. tokios ganaCeni

tokios proces i 1946 1948 wlebSi gaimarTa. 1948 wlis 12
noembers, 11 saerTaSoriso iuristis mier gamocxadebuli 25
politikuri da samxedro Tanamdebobis piris mimarT gamotanili
verdigtiT, sasamarTlom yvela braldebuli individualuri
pasuxismgeblobis dakisrebiT cno damnaSaved . 16 braldebuls miesaja
uvado Tavisuflebis aRkveTa, 2 braldebuls _ vadiani Tavisuflebis
aRkveTa da 7 braldebuls _ sikvdili T dasja. 138

6. post -niurnbergis etapi

tokios procesis Semdeg saerTaSoriso mosamarTl eebiT
dakompleqtebuli sxva sasamarTlo procesi ar gamarTula.
niurnbergis procesis meore etapi, danarCeni nacisti germaneli
liderebis gasamarTlebis  mizni T, niurnbergisa da  rtokios

procesebis Semdeg omSi gamarjvebul saxelmwifoTa sakontrolo

sabWos mier germanii sTvis Seqmnili #10 kanoni s (Control Council Law
N10 safuZvelze ganxorcielda 139 kanoni mokavSire ZalebisTvis maT

mier  okupirebul teritoriebze sisxlissamarTlebrivi devnis

ganxorcielebis safuZvlebs gansazRvravda. 12 e.w. sasamarTlo

procesi gaimarTa asSSis samxedro tribunalis winaSe, aseve,
safrange7is  okupirebul zonaSi raStatSi (Rastat}, britaneTis mier
okupirebul zonaSi liuneburgSi (Léneburg, da sabWoTa kavSiris
mier okupir ebul zonaSi . sabolood, daaxloebiT 3300 adamiani
gasamarTlda. 140

1% ix.  Ambos, From Nuremberg to The HagukrebulSi: McDonald, SwaalGoldman,ICL (2000),

12_13. aRniSnul prezumfcias ambosi bralis principis darRvevad miiCnevs.

¥7ix. AmbosTreatise on ICL, Vol. | (2013),13.

¥ maT Soris, yofili premier -ministri  koki hirota ~ (Koki Hirota). daw. ix. Piccigallo, The
Japanese on Trial (197923_33.

¥ mokavSireTa sakontrolo sabWos #10 kanoni xelmisawvdomia bmulze: < http:/avalon.

law.yale.edu/imt/imt10.asp#art3[9.8.2015].
14%x. Ambos Treatise on ICL, Vol. | (2013)7.
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individualuri pasuxi smgeblobis formebs exeboda sakontrolo
sabWos #10 kanonis me2 muxli:

., ..nebismieri  piri, miuxedavad erovnulobisa Tu
Tanamdebobisa, romli s meSveobiTac igi mogmedebda, miiCneva
danaSaulis Camdenad, rogorc gansazRvrulia ..., Tu igi iyo:

a) amsrulebeli X

b) nebismier i aseTi danaSaulis Tanamonawile an br Zanebis
gamcemi, an wamaqgezebeli; an

g) SeTanxmebulad monawileobda masSi; an

d) iyo dakavSirebuli iseT gegmasTan an gaerTianebasTa n,
romelic moicavda mis Cadenas; an

e) iyo wevri nebismieri iseTi organizaciis an jgufisa,
romelic iyo dakavSire buli nebismier aseT danaSaulTan; an
V) ... Tu mas ekava maRali politikuri, samoqgalago an
samxedro (generaluri Sta bis CaTvliT) pozicia germaniaSi

an mis erT -erT mokavSire, Tanameomar , an satelit qveyanaSi,

an ekava maRali po zicia aseTi qveynis finansur, samr ewvelo
an ekonomikur cxovrebaSi 0

aRniSnuli muxli, rogorc vxedavT, niurnbergisa da fokios
tribunalebis statutebisgan gansxvavebiT, axdens danaSaulSi
monawileobis  formebis  konkretizacias, riTac  gansxvavdeba,
garkveulwilad, erTiani  amsruleblobis principisgan (unitarial concept
of perpetratim; Einheitstiterschaff14l danaSaulis  SeTqmuleba agac, fokios
tribunalis msgavsad, dasjadi iyo mxolod mSvidobis winaaRmdeg
mimarTuli danaSaulis dros. 142 sxva mxriv, sakontrolo sabWos #10

karmon/  individualuri  pasuxismgeblobis cnebaSi principulad
gansxvavebul, novaciur Sinaarss ar gvTavazobs.

individualuri  pasuxismgeblobis aRniSnuli etapi did i
mniSvnelobis  matarebeli  iyo.  kerZod, omSi  gamarjvebul
saxelmwifoTa sakontrolo sabWos #10 kanoni 7 gamalulma

sasamarTlo procesebma dagvanaxa, rom ,,niurnbergi iyo procesi da
ara epi ¥oidiiiyp .orientirebuli ara mxolod konkretuli
pirebis dasjaze, aramed safuZvliani precedentis Segmnaze.

' sead. ique, 113_119.

“Zix. AmbosFrom Nuremberg to The HagueebulSi:  McDonald, SwaalGoldman ICL (2000),13.
% Sead. Taylor, Final Report under CCL N.10 (1949)07, <http://www.loc.gov/rr/frd/Military Law/
pdf/NT_finalreport.pdf, [9.2.208].
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7. in dividualuri pasuxismgeblobis sa xeebis ganmasxvavebeli niSn ebi

niurnbergis, tokiosa da sakontrolo sabWos #10 kanonis
samarTalSi gamoikveTa ramdenime individualuri
sisxlissmarTlebrivi pasuxismgeblobis saxe: danaSaulis
SeTgmulebis ( conspiracy, ,,saerTo miznisa 0 cdmmon desigh da
danaSaulebriv organizaciaSi mon awileobis (  membership in a criminal
organizatior) doqtrinebi 144 romlebic urTierTgamijvnas saWiroebs .
saerTo niSnebis miuxedavad, samives sxvadasxvagvarad iy eneldnen
konkretuli saWiroebis mixedviT. danaSaulis  SeTgmulebis dogtrina
moiTxovda danaSaulis Casaden ad SeTanxmebis arsebobas, iseve,
rogorc ,,saerTo mizniso doqtrina. Tumc a, es
iTxovda gegmiT gaTvaliswinebuli gmedebis Sesrulebas. aseve,
, , SaerTo mi zni so dogtrinas hgavs danaSaul

monawileobis  pasuxismgeblobis  forma , romlis  mixedviTac,
mniSvnelovania ramdenime monawilis arseboba, misi danaSaulebrivi
bunebis codna da nebayoflobiTi aqtiuri monawileoba organizaciis
danaSaulebriv gmedebaSi. 145 pasuxismgeblobis am formis
gamosayeneblad danaSaulSi monawileebi unda iyvnen gaer Tianebuli
erT ,,o0organizaciaSi 0.

8. saerTaSoriso Tanamegobrobis pirdapiri reaqcia holokostis
movlenebze _ genocidis konvencia

niurnbergis procesis Sedegad saerTaSoriso Tanamegobrobam
adamianurobis winaaRmdeg mima rTuli danaSaulis SemadgenlobaSi
gamoavlina axali saerTaSoriso danaSauli _ genocidi, e.w.
,,danaSaul Ta d athea Srame | of ocrimdd46 romelic , misi
,,Specialuri bunebis 0 g a modividualur  pasuxismgeblobas

eqvemdebareboda. ukve 1948 wlis 9 dekembers, gaeros generalurma
asambleam miiRo genocidis  danaSaulis T — avidan acilebisa da dasjis

Sesaxeb konvencia, romelic iyo saerTaSoriso Tanamegobrobis
pirdapiri reaqcia holokostis (Holocausj movlenebze. 147

individualuri pasuxismgeblobis istoriaSi genocidis
konvencia mniSvnelovania im nxriv, rom individualur [
pasuxismgeblobis dasafuzZneblad igi  iTvaliswinebda specialuri,
144 aRniSnuli  saxeebi  gaanalizebuli igneba  qvemoT, individualuri

pasuxismgeblobis sxvadasxva dogtrinasTan mimarTebiT.

“%ix. AmbosFrom Nuremberg to The HaguegebulSi: McDonald, SwaalGoldman,ICL (2000),13.
1% ix . SchabasGenocide (2008)11; ix. as eve: KreR, Genocide krebulSi:  Stahn(ed.), ICC (2015),
669_704.

“sead. Gillespie,History of the Laws, Vol. Il (2011)182.
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kompetenturi  tribunalis Segmnas, xelSe krulebis m onawile
saxelmwifoebis teritoriaze iurisdigciis gansaxorcieleblad 148

9. niurnbergis principebis formulireba

niurnbergis procesis Semdeg gaero m 1946 wlis 1 dekembris
rezoluciiT [UNGA Resolutior94(l)] daamtkica nirnbergis  tribunalis
statutiTa da ganaCeniT aRiarebuli saerTaSoriso samarTlis
principebi da saerTaSoriso samarTlis kodifikaciis mizniT
daafuZna saerTaSoriso samarTlis progresuli ganviTare bisa da
kodlfikaciis  specialuri  komiteti (CPDIL). am  komite tis
rekomendaciT , 1947 wlis 21 noembers Seigmna saerTaSoriso
samarTlis komisia (ILC), romelsac ukve konkretulad daevala
niurnbergis  principebis kodifikacia. 149

1950 wels ILC-m daafuzZzna nwurnber gis 7 principi. yuradsaRebia,
rom pirvelive principi exeba individualuri pasuxismgeblobis
cnebas:

,,nebismieri  piri, vinc Caidens gmedebas, romelic
saerTaSoriso samarTliT warmoadgens danaSauls, amisTvis
pasuxismgebelia da eqvedebareba dasjado baso.150

amiT saerTaSoriso sisxlis samarTalma yvela kiTxvas ,
koleqtiur bralTan dakavSirebiT , gasca pasuxi L pasuxismgebloba
unda dafuZndes mxolod individebis mier Cadenil gmdebaze . Sinaarsi
martivia da ar eqvemdebareba interpretacias.

10. niurnbergisa da tokios samarTI is mniSvneloba

niurnbergisa da tokios samarTali aris saerTaSoriso
sisxlis samarTlis yvelaze ,,avtori t¥®tuli i sto
miuxedavad imisa, rom orive tribunalis mimarT arsebobda sxvadasxva
kritikuli mosazrebebi , politikuri xasiaTidan gamomdinare, maT

%% ix. genocidis konvenciis me -6 muxli; Sead.  twrava, saerTaSoriso sasamarTlo
(2005), 9.

“9ix. AmbosTreatise on ICL, Vol. | (203),9_10; ix. aseve: Mettraux Trial at NuremberggrebulSi:

Schabas, Berngzd.), ICL (2011)12_13.

150

sxva principebis Sesaxeb ix. turava, safuzvlebi (2015), 35_37.
*l Sead. Ambos Treatise on ICL, Vol. | (20130, 105.,ni ur nber gi s samar Ixemé¢b&i 0 i gul i
tribunalis wesdeba, misi precedentuli samarTali, sakontrolo sabWos #10

kanon/ da niurnbergis  principebi.
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didi roli Seasrules omis kanongareSed gamocxadebaSi, omis
danaSaulebis gamovlenaSi. 152

11. ,,siCumis periodio
niurnbergidan  haagamde_ es aris saerTaSoriso Tanamegobrobis
mxridan individualuri pasuxismgeblobis dasafuzneblad sisxlis
samarTlis saerTaSoriso sasamarTlos Sesagmnelad  mimarTuli

uSedego etapi. 1 am peri ods (1955 _1992ww. )
moixsenieben, 154 vinaidan individualuri pasuxismgeblobis dogmatika
arsebiTad ar ganviTarebula.

saerTaSoriso sisxlis samarTlis istoria, rogorc vxedavT,
indi vidualuri pasuxismgeblobis nawilSi, arcTu ise Raribia.
saerTaSoriso samarTlis didi represiis miuxeda vad, saerTaSoriso
Tanamegobroba XX saukunis bolos kidev erTxel axali gamowvevis
winaSe dadga. veravin warmoidgenda, rom ukve saerTaSoriso
konvenciebiTa da x el Sekrul ebebi T , , myar ado
uflebaTa da TavisuflebaTa masStaburi darRveva gamovlindeboda

evropasa da afrikaSi. amas Sedegad mohyva gaeros mier ukve

,SaerTaSoriso  sisxlis  samarTlis kont eqst $velasTvis
mniSvnelovani da saerTaSoriso samarTli sTvis uCveulo, ori axali
ad hoc tribunalis Segmna.

2 5ead. Roling, The Tokyo Trial and beyond (19989 91

153

safuzvlebi (201 5), 17_54.
*%ix. Bassiouni/ntroduction to ICL (2013)565_566.

ICC-is Segmnisken mimarTuli istoriuli eqskursis Sesaxeb iX. turava,
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IV. individualuri sisxlissamarTlebrivi
pasuxismgeblobis  uaxlesi modeli

individualuri sisxlissamarTlebrivi pasuxismgeblobis
uaxles model Si igulisxmeba ad hoc da hibriduli tribunalebis
marTimsaju leba , romelmac safuzZveli Cauyara individualuri
sisxlissamarTlebrivi pasuxismgeblobis permanentuli modelis
Segmnas.

1. individualuri pasuxismgetrdebitii s ,, renesans
tribunalebi

individualuri  pa suxismgeblobis ganviTarebis axali era,
romelic ,,renesansiso periodadac aris moxseni e
sisxlis samarTalSi, 15 es ari s 156 tag uhpd o  yofili
iugoslaviisa (ICTY) da ruandis (ICTR) _ sisxlis samarTlis
saerTaSoriso tribunalebis Segmna. orive  modeli saerTaSoriso
Tanamegobrobis mi er , , Sedegze orientirebul. mar Tl ms
ganxorcielebis kargi magaliTia sisxlis s  amarTlis sayovelTaod
aRiarebuli sam arTlebrivi  sikeTeebis  dasacavad : naSromsSi
individualuri pasuxismgeblobis doqtrinis analizi, ZiriTada d, ad
hoc tribunalebis precedentul samarTalzea dafuZnebuli.

1.1. yofili iugoslaviis sisxlis samarTlis droebiTi  saerTaSoriso
tribunali

1.1.1,,eTnikuri wmenda 0 iugoslaviaSi

yofili iugoslaviis teritoriaze XX saukunis bolos
, ,Ssamoqal aqo 0 m§ s mTavardl amizes b iyo eTnikuri
dapirispireba serbebs, montenegroelebsa (erT mxares) da xorvatebs,
bosnielebs, slovenielebs (meore mxares), aseve, bosnielebsa da
xorvatebs Soris ( bosniaSi ). adamianis uflebebisa da Tavis uflebebis
masStaburma darRvevam  TviT da pirispirebuli mxareebisTvisac
warmoudgeneli xasiaTi miiRo. yvela konfligti erTmaneTTan iyo

urTierTdakavSirebuli mSvidobiani mosaxleobis ,eTnikuri wmendiT 0,
mkvlelobebiTa da saerTaSoriso danaSaulebis TavaSvebuli
CadeniT.157

,eTnikuri  wmendis 0 erT -erTi  mTava ri  mizezi yofili
iugoslaviis socialistur respublikaSi lyo gaerTianebaSi Semavali

%%ix. Werle, JessbergePRrinciples of ICL (2014)14, par. 45.
%ix. Bellelli, Establishment of ICkrebulSi:  Bellelli (ed.),ICJ (2011)13.
¥ Sead. Gillespie,History of the Laws, Volll (2011),203_205.
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eTnikuri  jgufebis gansxvavebuli religia. kerZod, serbebi,

montenegroelebi da makedonielebi, umeteswilad, iyvnen
marTImadideblebi (orTodoqgsebi); xorvatebi da slovenielebi
kaTolikebi; bosnielebi _  suniti musulmanebi; da kosovoeli
albanelebi _ umeteswilad, musulmanebi. respubli kebis mosaxleobas
saerTo hgonda  ena (serbiul -xorvatiuli) da slavuri , fizikuri
maxasiaTeblebi. 158

iugoslaviis eTnikuri dapirispirebis istoriaSi,
gansakuTreb iT, gamosayofia xorvatul -nacisturi  moZraobis
ustaSas lideris, ante paveliCis (Ante Pavelig!®>® komunistur -
partizanuli Zalebis liderobiT xelisuflebis saTaveSi mosuli
josip broz titosa (Josip Broz Tity'®® da serbeTis  prezidentis,
slobodan miloSeviCis (Slobalan Milosevig™®® sisxliani moRvaweoba,

8 daw. ix. Scharf Balkan Justice (199721 _36.

%% 1| msoflio omis dros, faSisturi qveynebis allansma (axis powey moaxdina

lugoslaviis okupacia da daanawevra igi germaniisa da italiis gavlenis

sferoebad. xorvatia (dReis mdgomareobiT, xorvatia da bosnia -hercogovina )

nacisturi germanifs  gavlenis qveS moeqca. xorvatul -nacisturi moZraobis _

ustaSas  mizans, ante paveliCis xelmZRvanelobiT, warmoadgenda xorvatiis

teritoriaze mcxovr ebi sl avuri war momavl!l obi s serbebis
swored d asavleT bosniis imdroindelma mmarTvelma, vigtor gutiSma (Victor Gutisch

gamoi yena pirvelad termini , ,eTni kur i ustasesn chiard 6 | | msof | i
daaxloebiT 1 500 000 -mde serbis eTnikuri devnis aRsaniSnavad, 500 000 -mde igna

mokluli. daw. ix. iq ve, 23_24.

180 maSisturi qveynebis aliansis Semdeg, komunisturi partizanuli  Zalebis

mxardaWeriT, 1944 wlis oqtomberSi, xorvatiaSr dabadebulma /osijp broz titom

aiRo belgradi da mTel teritoriaze daamyara komunisturi kontroli. 1946 wels,
rodesac  wstaSam daTmo poziciebi, 40 000 -dan 100 000-mde ustaSasa da maTi ojaxis

wevrebisgan Semdgari xorvati igna mokluli titos partizanebis mier. tito
iyenebda farul policias darCenili mowinaaRmdegebis gasanadgureblad, ,,eTnikuri
wmendi so mi znebi saTvi s. mo lkaWeris, i mae mT&la | iegbsiawis mx ar d

teritoriaze moipova Zalaufleba da daafuZna federaluri sistema 6 respublikiT:

serbeTi , xorvatia , slovenia , bosnia -hercogovina , makedonia da montenegro , aseve,
ori avtonomiuri provincia _ kosovo da voivodina serbeTis respublikis
SemadgenlobaSi. titom, e. w. ,,erTiani nacional uri Tavdacvi sob
lugoslaviis erovnuli armia evropaSi sididiT mesame gaxada. igi 1980 wels
gardaicvala. ix. Bassiouni, ManikadCTY (1996),11_19.

61 1986 wels, serbeTis politikur asparezze gamodis slo bodan miloSeviCi
romelic jer, pirvel etapze, gaxda serbeTis komunisturi partiis Tavmjdomare da
Semdeg iugoslaviis prezidenti. serbeTis  mTavrobis ukompromiso politikam,
romelic mimarTuli iyo serbebis gavlenis qveS centralizebuli iugoslaviis
Segmnisken, raSic didi wvlili Sehqonda Tavad miloSeviCs , gamoiwvia antiserbuli
moZraobebis dawyeba xorvatiasa da sloveniaSi . am moZraobis mizani iyo serbeTis
gavlenis gansamuxtavad fugoslaviis konfederaciad gardagmna. 1991 wels
iugoslaviis prezidenti unda gamxdariyo xorv ati  stipe mesiCi (Stipe Mesi}, vinaidan
konstituciiT, romelic iTvaliswinebda Tanamdebobis yovelwliur rotacias

respublikebis mixedviT, xorvatifs jeri iyo. miuxedavad amisa, miloSeviCma igi
dabloka da daikava prezidentis posti. 1991 wlis omi, SeiZleba iTgva S, es iyo
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romelic adamianis uflebaTa farTomasStabiani darRvevis araerT
faqts Seicavs.

iugoslaviis konfligti or nawilad S egviZlia davyoT. pirveli
_ 1991 1995 wilebi, rodesac lugoslavias gamoeyo xorvatia , slovenia
da bosnia -hercogovina 162 eTnikur dapirispirebaSi, serbebis mxridan,
miloSeviCTan erTad, gansakuTrebi T agqtiurobdnen, aseve, bosnieli
serbebis politikuri partiis lideri, fsigiatri radovan karaj iC/
(Radovan Karadzi63 da Jugoslaviis erovnuli armiis  yofili
maRalCinosani, ratko miadiCi (Ratko Mladig*®*.  gansakuTrebuli
sisastiki T gamoirCeoda omarskas (Omarska sakoncentracio banaki 165
da bosnia -hercogovinis aRmosavleTiT mdebare qalaq srebrenicaSi
(Srebrenica ganxorcielebuli dapirispirebis movlenebi 166 romlis

mxolod regionSi endemuri eTnikuri dapirispirebis gagrZeleba. ix. Scharf Balkan
Justice (1997)21_26.

102 1995 wlis 25 ivniss, didi molaparakebebis Semdeg, xorvatiam  da sloveniam
damoukidebloba gamoacxades. 1992 wlis ianvarSi xorvatia  da serbe7i dasTanxmda
gaeros samSvidobo Zalebis ganlagebas, konfligtis zonidan, maT teritoriaze

lugoslaviis erovnuli armiisa da adgilobrivi samxedro Zalebis gamoyvanas
gakontrolebis mizniT. amas win uZRoda miloSeviCis  serbebiT dakompleqgtebuli
iugoslaviis erovnuli arm  iis Seyvana sloveniasa da xorvatiaSi , romelmac ver
daamyara kontroli aRniSnul or respublikaze. miloSeviCi  iZulebuli gaxda
dasTanxmeboda cecxlis Sewyvetis SeTavazebas, rasac mogvianebiT, gaeros mier

xorvatifs damoukideblobis formaluri cnoba mohyva. amis Sem deg, ukve mTeli
epicentri  bosnia -hercogovinis  teritoriaze gadavida. daw. ix. iqve, 26_36.

1831992 wlis 29 Tebervalsa da 1 marts bosnia -hercogovinaSi  mcxovrebma musulmanma
xorvatma mosaxleobam damoukidebloba gamoacxada. xorvat -musulmanebTan erTad
bosnia -herc ogovinaSi  cxovrobdnen serbebi, romlebic mTliani mosaxleobis 31

procents Seadgendnen. 6 aprils evropis gqveynebma da Semdeg dRes, assm, bosnia -
hercogovinis damoukidebloba gamoacxada. am nabijs bosnieli serbebis

politikuri partiis lideris, fsigiatr radovan k arafiCis mxridan  bosnia -
hercogovinis serbuli teritoriis sprska  respublikis (Sprska  Republjc
damoukideblobis gamocxadeba mohyva. serbeTma teritoriis SemoerTebis mizniT
karafiCs daxmarebis mzadyofna gamoucxada. ix. iqve, 27_30.

641992 wlis 19 maiss  serbeT ma iugoslaviis erovnuli armia gaiyvana bosnia -
hercogovinis teritoriidan. regionSi mobilizaciis gareSe darCenili armiis

(romelic mTliani armiis 85 procents Seadgenda) kontroli Tavis Tavze aiRo

lugoslaviis erovnuli armiis yofilma maRalCinosanma, ratko mladiC  ma armia
mxardaWeras serbeTidan iRebda. ix. iqve.

1651992 wilis 6 agvistos, didi britaneTis televiziiT gavida filmi omarskas mZzZime
pirobebis Sesaxeb, romelic igmneboda serbebis mier bosniis CrdiloeTiT.
aRniSnuli kadrebis Semdeg, asSSis prezidentma, jorj  buS ma (George Bush
SeSfoTeba gamoxata sakoncentracio banakis arsebobasTan dakavSirebiT, Tumca es

mai nc sakmari sad ar mi i Cni a genoci di s d &ahafS a u |
SchabasMilosevic (2002)23_25.

1% srebrenica  gaeros holandieli samxedroebiT dacul zonas warmoadgenda. 1995
wlis ivlisSi bosnieli serbebis Tavdasxmas, general mladiCisa da radislav
krstiCis (Radislav Krstig meTaurobiT, daaxloebiT 7 000 -mde bosnieli musulmani
mamakacis daxocva mohyva. srebrenicaSi  Cadenili danaSaulebi evropisTvis ucnobi
darCeboda, rom ara tribunalis gamomZieblis, Jin -rene ruecis (JeanRene Rugz
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kadrebmac farda axada yofili iugoslaviis teritoriaze mimdinare

movlenebs. konfligtis pirveli faza 1995 wels, e.w. deitonis  (Dayton
samSvidobo molaparakebiT amoiwura. 167

iugoslaviis konfligtis meore etapi 19961999 wlebSi
kosovoS/  gagrZelda. 168 1996 wels  kosovoS/i  Seigmna kosovos
liberaluri armia (KLA), romelic ukve 1997 wels provinciis did
nawils akontrolebda. dapirispireba serbebsa da albanelebs Soris
ramdenime Tve gagrZelda, rasac Sedegad mohyva daaxloebiT 6 200 -mde
kosovoeli albanelis sikvdili da 750 000 -is gandevda. 1999 wlis
ianvarSi , kosovos sofel raCakSi (Racall ganxorcielebuli sastiki
danaSaulebisa da uSedego molaparakebebis Semdeg, NATOm daiwyo

serbeTis sahaero dabombva. 169

1999 wlis 24 maiss , sahaero dabombvis kampaniis paralelurad ,

iugoslaviis prezidents, miloSeviCs, bral i wauyenes kosovoSi
eTnikuri albanelebis winaaRmdeg omisa da adamianurobis winaaRmdeg
mimarTuli  danaSaulebis  Caden isaTvis.  sabolood serbeTma
dapirispirebas ver gauZlo. miloSeviCi  daTanxmda serbeT7is samxedro
Zalebis gamoyvanas kosovos teritoriidan da terito ria dauTmo
NATOs. NATOs dabombvis Semdeg, miloSeviCis popularoba 20
procentiT daeca, rac yvelaze dabali maCvenebeli iyo misi 13 -wliani
mmarTvelobis ganmaviobaSi . serbeT7is ekonomika amdeni omisa da
saerTaSoriso sanqciebis Sedegad miwasTan iyo gasworebuli

yvelaferma aman didi gavlena igonia 2000 wlis seqtemberSi
Catarebul saprezidento arCevnebze, ris Sedegadac igi iZulebuli
gaxda daeTmo Zalaufleba. 2001 wlis aprilSi xelisuflebis

Seupovari  Tavdadeba. asSSis  prezidentis, bil  klintonis (Bill  Clinton)

administraciam swored srebrenicaSi  Cadenili danaSaulis Semdeg dauWira mxari

NATOs bosnieli serbebis dabombv is samxedro operacias. ix. Hagan Justice in the

Balkans (2003)14.

167 1995 wlis noemberSi konfligtis mxareebi, aSsSis, ruseTis , safrangeTis , didi

britaneTisa da germanis , e. w. ,,Sakontagto jgufiso wevrebis 11

Seikribnen  aSSis  ohajos  StatSi, ga laq deitonSi , eTnikuri dapirispirebis
salikvidaciod. ukve dekemberSi xeli moewera samSvidobo SeTanxmebas, romlis
mixedviTac, bosniur  -xorvatuli federacia iRebda bosnifs  teritoriis 51, xolo
bosnieli serbebi 49 procents. SeTanxmebas xels awerda aseve miloSevi  Ci. deitonis
samSvidobo SeTanxmebaSi gaTvaliswinebuli iyo mxareTa TanamSromlobis
valdebuleba ICTY-isTan. aravis ar SeeZlo arCevnebSi monawileobis miReba, Tu
braldebuli igneboda sasamarTlos mier konkretuli danaSaulis CadenisaTvis. ix.

Scharf, SchabasMilosevic (2002),30_31; ix. aseve: Waters Milosevic, krebulSi: Waters (ed.),
Milosevic Trial (2014)25.

1%8 kosovos  regioni sawyis etapzeve moiazreboda kosovoel albanelebsa da serbebs

Soris dapirispirebis epicentrad, Tumca, damoukideblobisTvis mwvave gamosvleb i
deitonis SeTanxmebis Semdeg daiwyo. kosovoeli albanelebi ukmayofilo iyvnen

maTi avtonomiis samarTlebrivi statusis gauTvaliswineblobiT, sakiTxis

zedapiruli ganxilvis gamo. ix. iqve, 25_26.

199y igve.
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saTaveSi mosuli voislav kostunicas (Vojislav Kostunicg mTavrobam
daakava mil oSeviCi korufcisa da sxva danaSaulebis Cadenis
braldebiT. konfrontaciis miuxedavad, igi ar Tanxmdeboda eqQs -

prezidentis eqgstradicias haagaSj, Tumca, misma politikurma metogem,
premier -ministrma, daavala  policias, miloSeviCi farulad
gadaeyvanaT bosniaSi , tu lcaSi (Tulzg mdebare amerikul sahaero
bazaSi, saidanac igi 2001 wlis 28 ivniss gadaeca haagis tribunals
(ICTY)170
1.1.2. individualuri pasuxismgebloba ,,eTnikuri wmendisaTvis 0
iugoslaviaSi

gaeros uSiSroebis sabWom 1992 wlis 13 agvistos rezoluciiT
(UNSC FResolution 771) mouwoda saxelmwifoebsa da saerTaSoriso
humanitarul organizaciebs sabWosTvis gadaecaT maT xelT arsebuli
informacia iugoslaviis teritoriaze arsebuli omis danaSaulebis
Sesaxeb. ori Tvis Semdeg, gaerom, ima  ve formiT (UNSC Resolutiorv80)
daafuzn a Jugosilaviis krizisis Sesaxeb miwodebuli informaciis
Semswavleli komisia, romelmac 1993 wlis TebervalSi, gaeros
generalur mdivans gaugzavna mimarTva bosniaS/ genocidis, omisa da
adamianurobis winaaRmdeg mimarTuli danaSaulebis Cadenis Sesaxeb.
komisia, amsruleblebze sisxlissamarTlebrivi devnis dawyebis
mizniT, saerTaSoriso tribunalis Segmnis rekomendaciiT
gamodioda. 171

gaeros uSiSroebis sabWom aRni Snuli situaciis
gaTvaliswinebiT 1993 wlis rezoluciiT (UNSC Resolution 808,
eqgstraordinaluri da uprecedento gme debiT, 172 daafuzZna yofili
iugoslaviis ad hoc sisxlis samarTlis saerTaSoriso tribunali
(ICTY), romelsac yofili iugoslaviis teritoriaze (ratione loc) 1991
wlidan (ratione temporiy individebis mier Cadenil I (ratione personag
genocidis, omisa da adamianurobis winaaRmdeg  mimarTul

170 ix. Scharf, SchabasMilosevic (2002),34_38. srul i dokumenturi masala iugoslaviis

konfligtis Sesaxeb xelmisawvdomia bmulze: <http://www.icty.org/en/documerss [9.2.2016];

ix. aseve: Bethlehem, Weller 6 Yugosl avdé Crisis, Part | (1997) .
" yinaidan bosnieli se rbebi haeridan awarmoebdnen bosnieli musulmanebis eTnikur

wmendas da bosnielmusulmanebs ar SeeZloT Tavis dacva (sahaero Zalebis

ararsebobis gamo), 1992 wlis 9 ogtombers, ICTY-is Segqmnamde, gaeros rezoluciiT

(UNSC Resolutioni781), bosnia -hercogovinis terito  ria arasafren zonad gamoacxada.

NATOs sahaero Zalebi mWidro koordinaciaSi iyvnen generalur mdivanTan. ix. iqve,

23 _25.

Y25ead. Kerr, ICTY (2004),1.
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danaSaulebze (ratione  materiag  sisxlissamarTlebrivi  devnis
ufleba mosileba mieniwak’3

1.2. ruandis sisxlis samarTlis droebiTi saerTaSoriso tribunali
1.2.1, eTnikuri wmenda 0 ruandaSi

genocidis pirveli rekorduli maCvenebeli afrikis didi
tbebis regionSi, burundiS/ (Burundj), 1972 wels gamovlinda, sadac 200
000dan 300 000-mde Autu igna ganadgurebuli, ZiriTadad, tutsis
armiis mier Tavawyvetili danaSaulebiT. 174 eTnikuri dapirispireba
afrikaSi wlebis ganmavlobaSi grZeldeboda da , samwuxarod, dResac
iCens Tavs araerTi mimarTulebiT. 175 saerTaSoriso humanitaruli
samarTlis a rsebiTi da sistematuri darRveva genocidis danaSaulis
masStaburi niSnebiT ruandaSi 176 1990 wlis Sua periodidan daiwyo,
rasac Sedegad mo hyva Semdegi genocidi 1994 wels katastroful i
SedegiT. 500 000 -dan 800 000-mde, umeteswilad, fwtsi  igna daxocili ,
rac ruandis saerTo mosaxleobis daaxloebiT 10 procents
warmoadgenda. aRniSnulis garda, ruandis  genocidi sazareli iyo
danaSaulebis Cadenis formiTac. hutus egstremistebi
mowinaaRmdegeebs usvordebodnen maCeteebiTa da sxva blagvi
sasoflo  -sameurneo xelsawyoebiT. situacia kontrols ar

eqvemdebareboda. ruandis mTavrobisTvis, marTImsajulebis
xelmisawvdomobisaTvis, sadamsjelo RonisZiebebis
gansaxorcieleblad da ,,gatexili soebelumi sd606 aRs:
iyo saerTaSoriso sasamarTlos Segmna. 177
1.2.2. individualuri pasuxismgebloba ,Tnikuri wmendisaTvis 0
ruandaSi

gaeros uSiSroebis sabWom 1994 wlis rezoluciiT (UNSC
Resolution995) ukve aprobirebuli standartiT daafuZzna ruandis ad hoc
sisxlis samarTlis s aerfaSoriso tribunali (ICTR), romelsac
ruandis , aseve mezobeli saxelmwifoebis teritoriebze (ratione loci

1994 wlis 1 ianvridan 31 dekembramde (ratione temporiy individebis mier
Cadenil (ratione personag danaSaulebze sisxlissamarTlebrivi devnis

3ix . Satzger International and European CL (201291 _194ICTY-is Sesaxeb sruli informacia

xelmisawvd omia bmulze: <http://www.icty.org/en/documerss [9.2.2016].

4. Gillespie,History of the Laws, Vol. Il (2011%06.

“iIcCis prokuraturis ofisis mier 9 ,,situaciazed dawyebul
afrikis k  ontinentze Cadenil danaSaulebs exeba.

Y8 ruandis  samefom gafarToeba daiwyo XVI saukunidan, manamde ramdenime patara

,,gaer Tianebab6d cdil obda qveyni six.tReskindusticeiinedRevandag af ar Toe b a s
and the Balkans (2008)53_154.
i, igve.
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ufleba mi  eniWa. Autus eTnikuri jgufi danaSaulebs sCadioda tutsis
eTnikuri jgufis (umciresobis) winaaRmdeg. ICTY-gan gansxvavebiT
ruandis  mTavrobam pirdapir iTxova tribunalis dafuZneba. ICTR iyo
pirveli tribunali, romelmac gamoitana gadawyvetileba gaeros

genocidis 1 948 wlis konvenciaze dayrdnobiT (Prosecutor v. Akayeju
aseve, Jin kambanda (Jean Kambandaiyo pirveli saxelmwifos meTauri,

romelic damnaSaved igna gamocxadebuli da daekisra individualuri
sisxlissamarTlebrivi  pasuxismgebloba genocidis  danaSaulis
CadenisaTvis. 178

1.3. sisxlis samarTlis saerTaSoriso tribunalebis meganizmi

2010 wlis 22 dekembers, gaeros uSiSroebis sabWom daafuZna

, ,axalio t ri bunssXisa samarTlis  saerTaSoriso
tribunalebis meqanizmi (MICT), ICTRisal” da ICTY-is sagmianobis
bolomde miyva nis mizniT. 180 igi Sed geba ori ganyofilebisgan.
pirveli  ganyofileba, romelsac mieca ICTRis sagmianobis
gagrZelebis ufleba, mdebareobs qgalaq arusasSi (Arusha, tanzaniaSi ,
xolo meore,  ICTY-i s sagmianobis gagrZelebis uflebiT, haagaSit8! misi

sagmianoba marTlmsa julebis ganxorcielebis procesSi efuZneba
individualuri sisxlissamarTlebrivi pasuxismgeblobis princips.

1.4.droebiTi tribunalebis samarTlis mniSv  neloba

I msoflio omis Semdeg evropaSi /ugoslaviis  a da ruandis
didi masStabis msgavsi  danaSaulebi ar  ganxorc ielebula.
saerTaSoriso samarTalSi sasamarTlos SegmniT individua luri
pasuxismgeblobis dafuZneba yovelTvis politikuri gadawyvetileb aa.
saerTaSoriso Tanamegobrobam gaeros uSiSroebis sabWos
Zal auflebiT ad hoc tribunalebis dafuzZnebiT, saerTaSoriso

"8ix. Satzger International and European CL (201295. ICTRis sagmianobasTan dakavSirebiT
daw. ix. Mose, ICTR, krebulSi: Bellelli (ed.), ICJ (2011),79_99. ICTR-is Sesaxeb sruli
informacia xelmisawvdomia bmulze: < http://unictr.unmict.org/en/tribuna) [9.2.2016].

9 1CTRis mandati, misi prezidentis gaTvliT, 2009_2010 wlebSi unda amowuruliyo,

Tumca es ver moxerxda. miuxedavad imisa, rom 2012 wlis bolosTvis TiTgmis yvela

sagme bolomde iyo miyvanili sasamarTlo p alatis farglebSi, saapelacio
palataSi gansaxilveli sagmeebi mainc rCeboda tribunalSi. daw. ix. bmulze:
<http://unictr.unmict.org/en/tribunal [9.2.20186].

¥01CTY-is sagmianoba Tavdapirvelad ganisazRvra 2010 wlamde, saapelacio ganxilvis

CaTvliT. Tumca, gar  kveuli sagmeebis bolomde miyvana garTulda. procesi daamZima

ramdenime braldebulis dakavebam ICTY-is sagmianobis bolo etapze _ radovan

karajiCi 2008 wels, ratko mladiCi da e. w. ., Serbuli krainis respub
prezidenti, goran  hadiCi (Goran Hadzig 2011 wels. daw. ix. bmulze:
<http://www.icty.org/action/cases4[9.2.2016].

8L sisxlis samarTlis saerTaSoriso tribunalebis meqanizmis Sesaxeb sruli

informacia xelmisawvdomia bmulze: < http://www.unmict.org/ en, [9.2.2016].

53


http://unictr.unmict.org/en/tribunal
http://www.icty.org/action/cases/4
http://www.unmict.org/%20en

samarTal Si aamogmedaindividualur I pasuxismgeblobis dafuzZnebis
meqanizmj romelic aregulirebs ,Zalis gamoyenebas 0 sasamarTlo
institutebis  SegmniT. 182 sasamarTlos dafuZnebis aseTi forma,
saerTaSoriso samarTlis egspertTa jgufis azriT , tribunalebis
kanonierebas eWvqveS ayenebda _ ramdenad iyo gamarTlebuli
tribunalis dafuZneba uSiSroebis sabWo s mier gaeros gartiis me -7
Tavze miTiTebiT. 183 njumbergisa  da tokios  tribunalebis msgavsad,
ad hoc  tribunalebs moixsenieb dnen gamarjvebul ZalTa
marTlmsajuleb  is  ganmaxorcielebel  sasamarT lod 184  Tumca,
sasamarTlos universaluroba mdgomareobda imaSi, rom, niurnbergisa
da fokios tribunalebisgan gansxvavebiT, igi gaeros uSiSroebis
sabWos, saerTaSoriso Tanamegobrobis Tavisufali nebis safuZvelze
amogmeddd8s>

saerTo jamsSi, ad hoc tribunalebis meSvebiT individua luri
pasuxismgeblobis dafuzZnebis modelma samarTlebrivi, politikuri
da diplomatiuri  TvalsazrisiT gaamarTla. 18 mas gaaCnda

gadawyvetilebis miRebis, iZulebiTi zomebis gamoyenebisa da
sadamsjelo zomebis gatarebis Zalaufleba, gasaCivrebis uflebis
(saapelacio palatis) arsebobiT. 187 misi prece dentuli samarTali
ICC-i s ZiriTadi wyaroa. 188

2. individualuri sisxlissamarTlebrivi pasuxismgeblobis
hib riduli marTimsajuleba

msoflios sxvadasxva kuTxeSi arsebulma mZime politikurma,
ekonomikurma da socialurma mdgo mareobam, sayovelTaod aRiarebuli
saerTaSoriso  samarTlis normebis  sistematurma  darRvevam
individualuri pasuxismgeblobis dafuZnebis _ sisxlis samarTlis
saerTaSoriso marTlmsajulebis ganxorcielebis axali Taviseburi
sistemis Camoyalibeba gamoiwvia. es aris marT Imsajulebis
ganxorcielebis iseTi forma, rodesac sasamarTlo, romelic
damoukideblad ver uzrunvelyofs saerTaSoriso Tanamegobrobis
mier erovnuli sisxlis samarTlis mimarT wayenebul moTxovnas _
pasuxismgeblobis individualizacias, internacionalizebuli a
saerTaSori so samarTlis  elementebiT . aseT sasamarTloebs
saerTaSoriso sisxlis samarTli S literaturaSi

¥25ead. Kerr, ICTY (2004),3 5.

'8 diskusia aRniSnul sakiTxze ix. iqve, 62_65.

¥ daw. ix. ShahabuddeenCJ at the ICTY (201229 _30.

%ix. iqve.

¥ sead. Kerr, ICTY (2004),208_210.

¥"daw. ix. Shahabudden,ICJ at the ICTY (2012)51_128.

1% ad hoctribunalebis precedentul samarTalze dayrdnobiT, ICC-m araerTi axali
individualuri pasuxismgeblobis dogtrina Segmna.
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internacionaliz ebul  Sereul  (mixed8 e.w. hibridul
(hybrid tribunal§ uwodeben. 190  Aibriduli tribunaleb
gamovyoT ramdenime niSnis mixedviT:

tribunalebs
I SegviZlia

_gaer Tianebuli erebis organizaciasa da saxelmwifos
Soris dadebuli SeTanxmebiT  Segmnili  tribunalebi

(kambaojis sasama rTlos sagangebo palatebi, Siera
specialuri sasamarTlo, libanis specialuri tribunali
sasamarTloebi, rogorc gaeros droebiTi administracii

-leones
);

S

nawili ( aRmosavleT timoris a da kosovos sasamarTloebi );

sasamarTloebi, romlebic ar miekuTvnebian ga

eros

administracias (  bosniisa da erayis tribunalebi )19l

yvela  hibriduli tribunali precedentulia da morgebulia
endemur , , S i findivédoaiue pasuxis mgeblobis dafuZnebis
modelis  mxriv, SegviZlia gamovyoT hibriduli tribunalebis
retroaqtiuli, ad hoc tribunalebis msgavsi, mosamzad ebel,

subsidiuri da specialuri modelebi.

2.1.retroagtiuli modeli

kambaojis individualuri pasuxismgeblobis modeli sainteres oa
misi r etroaqtiul i xasiaTiT. 1997 wels kambojis  xelisuflebam
mimarTa gaeros erovnuli sasamarTlos daxmarebis TxovniT. sagme
exeboda wiTeli kxmerebis (Khmer Rouge maRali Tanamdebobis pirebis
mier 1975 1979 wlebSi  Cadenili masStaburi  danaSaulebis
gamoZieba.192 aRniSnul periodSi 1 700 000 -mde adamiani daixoca
®internacionaluri da nacionaluri si shbrhduls sdamar Tl is |,
internacionalizebul i tribunalebis definiciasa da sistemaze daw. ix. Winkelmann,

Mixed CourtskrebulSi: ~ Wolfrum(ed.) MPEPIL, Vol. VII (2013),305_312.
190

pasuxismgeblobis  dafuzZnebis individualurobisa, maT ramden
maxasiaTebeli niSani gaaCnia. kerZod: sasamarTloebi marTl

miuxedavad  TiToeuli hibriduli tribunalis  sisxlissamarTlebrivi

ime saerTo
msajulebis

ganxorcielebis dros iyeneben rogorc erovnul, ise saerTaSoriso normebs;
sasamarTloebi (mosamarTleebi, prokurorebi da sxv.) dakompleqgtebulia rogorc

erovnuli, ise saerTaSoriso pers onalisgan da, zogadad, sasamarTlI

0s personali

muSaobs danaSaulis Cadenis gveyanaSi. Sead. Donlon, Hybrid TribunalskrebulSi : Schabas,

Bernaz(ed.), ICL (2011)85 86.

191 aseTi dayofis Sesaxeb ix. Zahar, Sluiter,ICL (2008), 11_13; ix.
Tribunals, krebulSi: Schabas, Bernaed.), ICL (2011)85_105;Schaack, Sly
156_208.

192 kamboja damoukidebeli saxelmwifo 1953 wels gaxda. manamde igi
kolonias warmoadgenda. 1970 wels, princis mSvidobiani gziT gadayeneb

aseve: Donlon Hybrid
dCL Enforcement (2007),

safrangeTis
is Semdeg,

kambojaSi  Camoyalibda axali mTavroba, kxmeris respublikis (Khmer Republic
saxeliT. axalma mTavrobam kargi urTierToba SeinarCuna aSSTan, ramac ganapiroba
axali komunisturi partiis, kampuCiris (Kampuchega , e. w. , » Wi TelKhmek x mer ebi so

Rougg d aarseba. ZalauflebisTvis aTwliani brZolis Semdeg
movida xelisuflebaSi. maTi mmarTveloba didxans ar gagrZelebula,

kampuCifs partia
radgan
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SimSIliT, iZulebiTi SromiT, wamebiT, sikvdiliT dasjiTa da sxva

sastiki arahumanuri xerxiT. mimdinareobda politikuri oponentebisa

da eTnikuri umciresobebis masobrivi wmend a. damnaSaveebis mTavari
mizani i m periodSi  iyo suverenuli kambojis arseboba, ucxo Zalebis
Carevisa da batonobis gareSe. aseTi mkacri genocidi msoflio

istorias , saxelmwifos mier sakuTari mogalageebis mimarT Cadenili,

jer ar axsovs. am sisastikis erT -erTi gamorCeuli damnaSave iyo
pol  poti (Pol  Pob, romelic 1998 wels, sanam masze
sisxlissamarTlebrivi devna daiwyeboda, bunebrivi sikvdiliT

gardaicvala. 193

2001 wels kambojis erovnulma asambleam daafuzZna sasamarTlo,
romelic dakompleqtda rogorc adgilobrivi, ise saerTaSoriso
personaliT. sasamarTlo s ewoda kambojis sasamarTlos sagangebo
palatebi kambaojis sasamarTloebSi (ECCQO. 2003 wlis 13 maiss
generalurma asambleam daamtkica SeTanxmeba gaerosa da kamboyjis
xelisuflebas Soris, romliTac gaero Tanxmobas gamoxatavda
daxmareboda kambojas marTImsajulebis ganxorcielebasSi.
sasamarTlos iurisdigcia xorcieldeba 1975 wlis 17 aprilidan 1979
wlis 6 ianvris CaTvliT Cadenil danaSaulebze. aRsaniSnavia, rom
sasamarTlo, dReis mdgomareobiT, iZiebs mxolod oTx sagmes. misi
Segmnidan, amdeni xnis ganmavlobaSi, mxolod erT p irs daedo
msjavri. 194  amis gaTvaliswinebiT, saerTo jamSi, sasamarTlos
sagmianoba individualuri pasuxismgeblobis nawilSi araefeqtianad
SeiZleba Sefasdes.

2.2. droebiTi tribunalebis msgavsi modeli

A

siera -leoneSi  samogalago omi saerTo kongresis ( Al Peopl ebs
Congres$ partiasa da gaerTianebuli revoluciuri frontis jgufs
(Revolutionary United FrontSoris 1991 wlidan 2000 wlamde grZeldeboda.
saerTo kongresis partia qveynis marTvas XX saukunis 70 -iani
wlebidan Caudga saTaveSi. misi mmarTvelobis periodSi qgveyana
imarTeboda farTomasStabiani instituciuri korufciiT, konkretuli

1978 1979 wlebSi vietnamma moaxdina kambojis okupacia da  kambogjis deklaraciiT

daafuZzna kampuCiis saxalxo respublika. ax al ZalasTan dapirispireba ganagrZo
kampuCiis komunisturma partiam. konfligti 1991 wlis samSvidobo procesebiT

amoiwura. amis Semdeg, wiTel kxmerebs  politikuri da samxedro saTaveebi nel -nela
gamoecalaT xelidan. samogalago omi, sabolood, 1998 wels damTavrda. gardamaval
periodSi isev mimdinareobda mcire masStabis darRvevebi. ix. Williams, Hybrid Tribunals
(2012),120_122.

198 kambojis  konfligtis ( wiTeli kxmerebis mier Cadenili danaSaulebis) Sesaxeb
istoriuli gronologia da srulyofili dokumenturi masala xelmisawvd omia

bmulze: < http://www.eccc.gov.kh/en/document/courf9.2.2016] ix. aseve: DeNike, Quigley, Robinson
(ed.), Genocide in Cambodia (20003 da momdevno gverdebi.
1% daw. ix. iqve.
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eTnikuri jgufebis marginalizaciiTa da tendenciuri politikiT.

omma, saerTo jamSi, imsxverpla 75 000mde adamianis si cocxle,
saerTo mosaxleobis erTi mesamedi iZulebiT ganidevna sacxovrebel
adgilebi dan.19

samogalaqo omis dros adgili hgonda saerTaSoriso sisxlis
samarTli s araerTi danaSaulis Cadenas. mimdinareobda
arasrulwlovanTa gamoyeneba (jariskacebis saxiT) sabrZolo
mogmedebebisaTvis, galebis gaupatiureba, seqsualuri egspluatacia
da sxv. orive mxari s wevrebi monawileobdnen saerTaSoriso

humanitaruli samarTlis normebis darRvev aSi. yoveliv e amis
gamosaZieblad, 2000 wels prezidentma  ahmad qabahma(Ahmad Kabbah
nmmarTa gaeros uSiSroebis sabWos individualuri pasuxismgeblobis
dasafuZneblad _ efeqgtiani marT Imsajulebis gansaxorcieleblad.

Tavad qveyanas amis SesaZlebl oba ar hgonda. gaerosa da siera -
leones  Soris 2002 wlis 16 ianva rs gaformebuli SeTanxmebiT, qveynis
dedagalag it aunSi (Freetowr) dafuZnda siera -leones specialuri
sasamarTlo (SCSI. sasamarTlos iu risdiqgcia ganisazRvra qve ynis
teritoriaze Cadenili siera -leones samarTliTa da saerTaSoriso
humanitaruli samarTIliT gaTvaliswinebuli danaSaulebiT,

romlebsac adgili hgonda 1996 wlis 30 noembridan. 196

siera -leones individ ualuri pasuxismgeblobis modeli zemoT
ganxiluli ad hoctribunalebis ( ICTY, ICTR msgavsia. maTi doqtrinac,
pragtikulad, identuria. Tu ratom ar moxda ad hoc tribunalebis
formiT sasamarTlos Camoyalibeba, es SeiZleba saerTaSoriso
sisxlis samar Tlis rekonstuqgciis IG&maleodi s ,, br a
Sediod a ZalaSi. saerTaSoriso Tanamegobrobas isev axali ,wanmzomis
CarTvao im periodSi  xels ar aZlevda.

1951991 wlis 23 aprils, gaerTianebuli revoluciuri frontis jguf; romlis
SemadgenlobaSic Sediodnen siera -leonesa da sxva afrikuli saxelmwifoebis
mogalaqeebi, Tavs daesxa qveynis aRmosavleTiT mdebare sofels, rac
farTomasStabian samogalaqo omSi gadaizarda. 1999 wels gaeros gaerTianebuli

afrikis organizaciis, togos  xelisuflebisa d a sxva organizaciebis daxmarebiT
togos dedagalaq /omeS/ (Lome, konfligtis mogvarebis mizniT Catarda samSvidobo
konferencia. kompromisi igna miRweuli. imave wlis 7 ivliss mxareebs Soris xeli

moewera sabrZolo mogmedebebis Sewyvetis SeTanxmebas. miuxedavad a misa 2000 wlis
dasawyisSi revoluciuri frontis jgufis mier Tavdasxmebi ganaxida. konfligti

2002 wlis 14 ianvramde gagrZelda. 45 000 -mde meamboxe Cabarda mowinaaRmdegesix.
Smith SCSL,krebulSi: Jalloh (ed.), SCSL and its Legacy (20146 _59; ix. aseve: Williams, Hybrid
Tribunals (2012)65_73; siera -leones konfligtis Sesaxeb daw. ix. Abdullah (ed.), Between
Democracy and Terror (2004),3 120.

% siera -leones specialuri sasamarTlos sagmianobis Sesaxeb daw. ix.  Winter, SCSL,
krebulSi  : Bellelli (ed.), ICJ (2011), 101 121; ix. aseve: Kelsall, SCSL (2009),36 da momdevno
gverdebi. sasamarTlos dafuZnebis gronologia da sruli dokumenturi masala
xelmisawvdomia bmulze: < http://www.rscsl.org/documents. html[9.2. 2016].
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siera -leones specialuri  sasamarTlos mier  ganxiluli

yvelaze cnobili sagme iyo liberiis yofili prezidentis, Carlz
teiloris (Charles Tayloy mimarT, romelic usafrTxoebis mizniT
ganxilul I igna haagaSi 2012 wlis 26 aprils teilori sasamarTlo

palatam damnaSaved cno gaerTianebuli revoluciuri frontis
jgufis a da sxva pirebis mier Cadenili danaSaulebis daxmarebaSi

(TanamonawileobasSi). sagmiswarmoeba gagrZelda saapel acio palataSi,
romelmac dacvis mxaris SeniSvnebi Seusabamod miiCnia da ucvlelad
datova sasamarTlo palatis mier gamotanili ganaCeni. liberiis
yofil prezidents sasjelis saxiT Seefar da 50 wliT Tavisuflebis
aRkveTal%’ imis xazgasmiT, rom igi iyo danaSaulSi (Tan a)monawile,
, ,meore xarisxi® monawil eo.

siera -leones specialuri sasamarTlo iyo pirveli Tanamedrove
saerTaSoriso tribunali, romelmac individualuri
sisxlissamarTlebrivi  pasuxismgebloba daakisra saxelmwifos
mogmed meTaurs (Prosecutor v. Taylgr igi oficial urad daixura 2013
wlis dekemberSi. mis nacvlad Seigmna axali siera -leones damatebiTi
specialuri sasamarTlo (RSCS).199

2.3 mosamzadebeli modeli

1998 wlis 30 a gvistos  aRmosavieT timorSi damoukideblobis
referendumis Semdeg gaerom daniSna gardamavali administ racia,
romelsac gadaeca aRmasrulebeli, sakanonmdeblo da sasamarTlo
fungciebi. 200 gardamavalma ad ministraciam 2000 wlis ianvarSi

97 SCsL, Posecutor v. Taylois sagmeze daw. ix.  Gell, Trial of Charles TaylorkrebulSi:  Jalloh

(ed.), SCSL and its Legacy (201442_659.

198 sasjelis Sefardebisas amsrulebloba -Tanamonawileobis saxiT danaSaulSi
monawileobis kategorizaciis aucileblobaze ix. naSrom is XIII Tavi.

19 gaerosa da  siera -leones  xelisuflebas Soris gaformebuli SeTanxmebiT,

dafuZznda siera -leones damatebiTi specialuri sasamarTio (Residual Special Court for
Sierra Leong romelsac gadaeca siera -leones specialuri sasamarTlos memkvidreoba.
axali sasamarTlo ZiriTadad mdebareobs fritaunSi, Tumca, mowmeTa da
dazaralebulTa dacvis mizniT, igi Tavis sagmianobas ganaxorcielebs haagaSi. mis
funqciebSi Sedis siera -leones specialuri sasamarilos arqgivis/precedentuli
samar Tl i s ,, Zal asSi S e n a rd@avan €ab aaxrdareba, madgiobevil a
sisxlissamarTlebrivi devnis organoebis daxmareba -mxardaWera, swori gamoyeneba,
Zveli ganaCenebis aRsrulebaze kontroli, siera -leones specialuri sasamarTlos

mier dawyebuli sagmeebis bolomde miyvana da sxv. siera -leones damate biTi
specialuri sasamarTlos Sesaxeb sruli informacia xelmisawvdomia bmulze:
<http://www.rscsl.org/index.htrml [9.2.2016].

%0 aRmosavieT timoris teritoria 1975 wlamde portugaliis SemadgenlobaSi
Sedioda. 1976 wl idan /ndoneziam moaxdina teritoriis anegsia, romelic 1998 wlis

30 agvistos damoukideblobis gamocxadebis referendumamde gagrZelda. saerTo

raodenobis 78,5 procentma dauWira mxari teritoriis damoukideblobas. amis

sapasuxod, /ndoneziis mTavrobam daiwyo masobri vi represiebi mosaxleobis
winaaRmdeg. iyo Cadenili mkvleloba, gaupatiureba, wameba, marodioroba da sxv. ix.
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daafuZna sasamarTlo sistema, romelic, umeteswilad, dakompleqgtda
saerTaSoriso  personaliT. 201 jndividualuri  pasuximgeblobis
dafuZneba xdeboda saerTaSoriso Tanamegobrobis daxmarebiTa da
gamocdilebis gaziarebiT. 202

gaeros administraciam muSaoba 2005 wels Sewyvita. gaeros
gardamavali administraciis sasamarTlo sistemam produgtiulad
imuSava aRmosaveT timorSi 293 individualuri pasuxismgeblobis
dafuzZnebis es modeli kargi magaliTi iyo e.w. ,,axali demokratiis
gveynebisTvi so _ sasamar Tl os sagmi anoba
droebiTi administraciis nawilSi, marTImsajulebis damoukideblad
ganxorcielebis mosamzadeblad.

2.4 subsidiuri modeli

kosovosa da bosnia -hercogovinis hibriduli sasamarTloebi
gamosayofia maTi ICTY-Tan subsidiuri xasiaT is gamo .

kosovos individualuri pasuxismgeblobis modeli sainteresoa
ori mimarTulebiT. erTi mxriv, e.w. saerTaSoriso mosamarTleebisa
da prokurorebis programiT da , meore mxriv, eTnikuri danaSaulebis
sasamarTlos SegmniT.

1999 wels, kosovos teritoriaze NATOs sahaero Tavdasxmis
Semdeg, gaerom, 1999 wlis 10 ivniss, daafuZna droebiTi
administraciis misia kosovoSi  (UNMIK), administraciuli funqciebis
Sesrulebis, adamianis uflebeb is dacvisa da wesrigis SenarCunebis
mizniT. 204 gaeros warmomadgenelma  mitrovicasa (Mitrovica) da mis

Rae,Justice in East Timor (2009),35 da momdevno gverdebi ; ix aseve : Bassiounj Mixed Models of
ICJ, krebulSi: Bassiounied.), The Pursuit of IC)ol. | (2010),451_458.
I magaliTad, sami mosamarTlidan, ori iyo ucxoeli.

222002 wlis 20 maiss aRmosavleT timori damoukidebeli saxelmwifo, xolo imave

wlis 27 seqtembers gaeros wevri gaxda. sasamarTlo sistema ukve konstituciiT

iyo daregulirebuli. ix. Donlon, Hybrid Tribunals, krebulSi: Schabas, BernaZed.), ICL
(2011),86_87; ix aseve : Rae,Justice in East Timor (2009),35da momdevno gverdebi

23y igve.

2% droebiT administracias gadaeca kosovos aRmasrulebeli, sakanonmdeblo da
sasamarTlo funqciebi. serbeTis samxedro Zalis, policiis, SeiaraRebuli Zalebis,

zogadad, teritoriis mmarTveli Zalis gayvanam ukontrolo situacia daafuZna

avtonomiaSi. iZulebiT gadaadgilebuli mosaxleoba daubrunda teritorias.

marodioroba, serbebisa da sxva araalbaneli umciresobebis k uTvnili saxlebis
gaZarcva, mkvleloba, yaCaRoba, qurdoba da sxva danaSaulebis Cadena TiTgmis
yoveldRiuri movlena gaxda. xSiri iyo organizebuli danaSauli, narkotikebiT

vaWroba, trefikingi da sxva saerTaSoriso xasiaTis danaSauli. droebiTma
administraciam SeZl o sasamarTlo sistemis aRdgena. 2000 wlis agvistosTvis 662
mosamarTle da prokurori muSaobda sistemaSi, umeteswilad, kosovoeli

albanelebis saxiT. Tumca SemdegsSi, samarTliani marTImsajulebis
ganxorcielebis mizniT, vinaidan didi albaTobiT, tendenciuri politika igneboda
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dagvemdebarebaSi myof kosovos yvela raionul da uzenaes
sasamarTloSi, tendenciuri marTlmsajulebis Tavidan acilebis

mizniT, daniSna saerTaSoriso mosamarTleebi da prokurorebi. amiT
man hibriduli mmarTveloba kosovoSi  saerTaSoriso elementebiT
gaamyara20>

mogvianebiT gaeros specialurma warmomadgenelma kosovoSi
mrCevelTa sabWos SuamdgomlobiT , miiRo gadawyvetileba, Segmniliyo
kosovos omisa da eTnikuri danaSaulebis sas amarTlo _ genocidis,
omisa da adamianurobis winaaRmdeg mimarTul, SidaeTnikur
danaSaulebSi braldebuli pirebis individualuri pasuxismgeblobis
dakisrebis mizniT. sasamarTlos personali, umeteswilad,
dakompleqgtda saerTaSoriso mosamarTleebiT, prokurorebiTa da
egspertebiT. individualuri pasuxismgeblobis dafuzZnebis koliziis
Tavidan asacileblad, kosovos sasamarTlos mWidro kavSiri hgonda
ICTY-Tan, romelic Tavis iurisdigcias axorcielebda, umeteswilad,
maRali Tanamdebobis pirebis mier Cadenil gansakuTrebul
(komplegsur) danaSaulebze. 206 es iyo marTImsajulebis
ganxorcielebis specialuri sistema, aRmosavleT timoris modelis
msgavsad, TviTon erovnuli , kosovos sasamarTlo sistemis SigniT,
romelic orientirebuli iyo, umZimes danaSaulebTan ( core crime$
erTad, aseve, terorizmze, kor ufcia sa da sxva msgavs kompleqsur
danaSaulebze. 207

bosnia -hercogovinis individualuri pasuxismgeblobis modeli
sainteresoa gaerosgan strugturulad damoukidebeli sasamarTlo
sistemi s arsebobiT. bosnia -hercogovinis  teritoriaze danaSaulebis
Cadena, rogorc aRvniSne T, ICTY-i s dafuZnebis Semdegac grZeldeboda.
bosnia -hercogovinis ~ parlamentma 2002 wilis ivlisSi gansakuTrebuli
xasiaTis danaSaulebisgan bosnieli moq algeebis uflebaTa dacvis
mizniT miiRo kanoni, ris safuZvelzec sisxlis samarTlis

gatarebuli albanelebis mxridan serbebis mimarT, personali gadaxalisda. es

procesi daaCgara 2000 wlis TebervalSi qalaq mitrovicaSi eTnikurad serbi
ItolvilebiT savse avtobusze Tavdasxmam. ix . Bassiounintroduction to ICL (2013)726_729;
ix. asev e: Donlon, Hybrid TribunalskrebulSi  : Schabas, Bernad.), ICL (2011)87_89.

2% daw. ix. iqve.

2% daw. ix. Williams, Hybrid Tribunals (2012)82_84; ix. aseve: Bassiounj Mixed Models of ICJ,
krebulSi: Bassiounied.), The Pursuit of ICJ, Vol. | (201331 _433.

%7 kanoni aZlevda prokurors, braldebuls an damcvels uflebas, peticiiT

miemarTa sasamarTlosTvis, romlis dakmayofilebis SemTxvevaSi sagme gadaecemoda

sam mosamarTles. samidan minimum ori yovelTvis ucxoeli (saerTaSoriso)

mosamarTle iyo. hibriduli fun gciebi kanonSi iyo mkacrad gawerili. 2004 wlis
monacemebiT, 12 saerTaSoriso mosamarTle da 12 saerTaSoriso prokurori

muSaobda kosovos sasamarTlo sistemaSi. 2008 wels evrokavSirmac damatebiT
kosovoSi  daafuZna kanonis uzenaesobis misia sasamarTlo sistemis dax marebis
mizniT. kosovom damoukidebeloba 2008 wlis TebervalSi gamoacxada. ix. iqve, 89_90;

ix. aseve: Donlon, Hybrid TribunalskrebulSi: Schabas, Bernazd.), ICL (2011)89.
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ganyofilebaSi afuZnebda specia lur palatas. 208 igi fokusirebuli
iyo omis, organizebul, ekonomikur da korufciul danaSaulebze

ICTY-is mxardasaWerad bosnia -hercogovinis umaRlesi sasamarTlos
prokuraturis ofisi Seicavda omis danaSaulebis specialur

departaments, xuTi regionaluri gamoZiebis jgu fiTa da eqvsi
sagamoZiebo JoufiT srebrenicaSi ganxorcielebuli
danaSaulebisaTvis. yvela jgufi ganTavsda sara evoS/ (Sarajev). aseve
palatebis dasaxmareblad Seigmna samdivno. omis danaSulebis
palatas hgonda imis ufleba , rom ganexila ICTY-is sagmeebic, Tumca
iseTi, romelic iyo dabali, an saSualo sirTulis. daaxloebiT 6

sagme gadaegzavna palatas  ICTY-gan209 posnia -hercogovinis omis
danaSaulebis specialuri departamenti , SeiZleba iTqvas, iyo ICTY-is

damatebiTi, subsidiuri palata, naklebad mniSvnelovani sagmeebisgan
gansatvirTavad

25. specialuri modeli

hibridul tribunalebSi gamosayofia libanisa da erayis
individualuri pasuxismgeblobis dafuZnebis specialuri modelebi

2005 wlis 14 Tebervals libanis  dedaqalaqis, beiruTis  (Beirut),
centrSi momxdari didi afeTgebis Se degad gardaicvala 23 adamiani,
romelTa Soris iyo qveynis yofili premier -ministri, rafik hariri
(Rafic Hariri). hariris  kargi urTierToba hgonda dasavleTis qveynebTan,
gansakuTrebiT, aSSTan da safrangeTTan 210 misi gardacvalebis
Semdeg kriminogenuli viTareba mkveTrad damZzZimda. gaxSirebuli
mkvlelobebis fonze libanis xelisuflebam mimarTa gaeros

saerTaSoriso xasiaTis tribunalis dasafuZneblad.

libanis specialuri tribunali (STL dafuznda gaeros gartiis
me7 Tavis farglebSi, 2007 wlis rezoluciiT ( UNSC Resolutiod75). igi
gaixsna 2009 wlis 1 marts haagis  siaxloves, laidSendamSi

2% omis danaSaulis palata Sedgeboda ramdenime panelisgan, TiToSi iyo ori

saerTaSo riso da erTi bosnieli mosamarTle. 2006_2007 wlebSi sistema Seicvala

da igi Sedgeboda ori bosnieli da erTi saerTaSoriso mosamarTlisgan, xolo 2010

wlis dasawyisidan _ ukve samive mosamarTle iyo bosnieli. ix. M. Cherif Bassiouni
Mixed Models of ICJkrebulSi : Bassiounied.), The Pursuit of ICJ, Vol. | (2013)37_438.

2 daw. ix. iqve, 435_440; ix. aseve: Rangelov, Therogransitional Justice in Bosnia and Herzegovina,
krebulSi: Ambos, Large, Wierdged.), Peace and Justice (20(857_389.

19 2005 wlis 25 Te bervals gaeros generalurma mdivanma viTarebis Sesaswavlad

beiruTSi  specialuri jgufi gaagzavna, romlis SuamdgomlobiTac imave wlis

aprilSi gaerom rezoluciiT daafuZna saerTaSoriso damoukidebeli sagamoZiebo

komisia teroristuli Tavdasxmis gamoZiebis _ mtkicebul ebis moZiebisa da
adgilobrivi  sagamoZiebo organoebisaTvis daxmarebis aRmoCenis  mizniT.
mogvianebiT es jgufi hariris gardacvalebis Semdeg Cadenil seriul

danaSaulebsac iZiebda. am komisias mandati amoewura 2009 wels. ix. igve.
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(Leidchendary) niderlandebS/ . es ar iyo gaeros sasamarTlo da ar
moicavda gaeros saerTaSoriso damoukidebel sagamoZiebo komisias.

misi iurisdigcia sasamarTlos prokuraturis ofiss gadaeca.

aRsaniSnavia, rom sawyis etapze sasamarTlom pasuxismgeblobisgan
gaaTavisufla oTxi libaneli generali,  romlebic dakavebuli  iyvnen
libanis  xelisuflebis mier hariris ~ TavdasxmasTan dakavSirebiT. 211
libanis individualuri ~ pasuxismgeblobis  modeli  naklebad
precedentulia. i gi ufro politikuri xasiaTis matarebeli iyo. 212

erayis tribunalis indivi dualuri pasuxismgeblobis
specialuri modeli gamosayofia aseve Tavisi politikuri xasiaTiT.
igi strugturulad ar iyo gaeros droebiTi administraciis nawili.

assSis mier erayls teritoriaze s amxedro  kontrolis
damyarebis Semdeg,213 sadam huseinisa (Saddam Hussejnda misi reJimis
warmonadgenlebis gasamarTlebis mizniT , erayis saxelmwifo sabWom
2003 wlis 9 dekembris dekretiT erayis specialuri tribunali (IST)
daafuZna. 214 tribunalis individualuri pasu xismgeblobis dafuZnebis
iurisdigcia ( ratione locj), misi erovnuli statusis miuxedavad, rogorc
erayls , aseve, franisa da quveiTis teritoriebze  Cadenili
danaSaulebiT ganisazRvra. genocidis, omisa da adamianurobis

2. Williams, Hybrid Tribunds (2012), 74_79; ix. aseve: Bassiounj Mixed Models of ICJ,
krebulSi: Bassiouni(ed.), The Pursuit of ICJ, Vol. | (2010465 _470. libanis specialuri
tribunalis Sesaxeb sruli informacia xelmisawvdomia bmulze: < http://www.stl-tsl.org>,
[9.2.2016].

“12 aRsaniSnavia, rom /ibanis specialuri tribunali iseve, rogorc kambojis
sasamarTlos  sagangebo  palatebi , ad hoc tribunalebisgan gansxvavebiT,
individualuri pasuxismgeblobis dasafuZneblad iyenebda safrangeTis msgavsi
inkviziciu  ri procesis models. ix. Ambos,Treatise on ICL, Vol. | (201351 _53.

213 48S erayis operaciis ZiriTadi kontributori iyo. man samxedro dartyma erayze
2003 wlis 19 marts ganaxorciela sadam huseinis reJimis damxobis mizniT. assis
prezidentma  jorj buSma ukve 2003 wlis 1 maiss didi samxedro operacia
dasrulebulad gamoacxada, rac eraylis  teritoriaze kontrolis damyarebas
niSnavda. erayis procesebis erT  -erTi didi kontributori, aseve, didi britaneTi
iyo.  buSis administraciis Semdegi gegma axali saxelmwifo institutebi s
CamoyalibebaSi mdgomareobda. 2003 wlis 8 maiss ass da didi britaneTi
koaliciuri droebiTi xelisuflebis Segmnis iniciativiT gamovidnen, romelsac

gadaecemoda qveynis marTva. am winadadebas gaeros uSiSroebis sabWom dauWira

mxari. droebiT (gardamaval) mmarTve | Zalas gadaeca mTeli aRmasrulebeli,
sakanonmdeblo da sasamarTlo funqciebi. mmarTvelma Zalam daafuZzna erayis
saxelmwifo sabWo. daw. ix. Bassiouni, HannalHCCS and Hussein, 38WRJIL(2007),27_35.

4 saubari iyo ICTY-isa da ICTR-is msgavsi ad hoc an siera -leones saxis hibriduli
tribunalis Segmnaze, romelic iarsebebda gaerosa da erayis  gardamaval
xelisuflebas Soris gaformebuli SeTanxmebis safuZvelze. Tumca sabolood

saerTaSoriso  elementebiT ~ mxardaWerili erayis erovnuli  specialuri
tribunalis Segmna gadawyda. i gi ganTavsda baRdadSi. 10 dekembers miRebuli erayis
specialuri tribunalis statutis mixedviT, tribunali saxelmwifo

strugturebisgan damoukidebel oficialur organos warmoadgenda. daw. ix. iqve, 43
da momdevno gverdebi.
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winaaRmdeg mimarTuli danaSaualebis garda, tri bunali erayis
samarTliT gaTvaliswinebul sxva saxis specifikur danaSaulebzec

avrcelebda iurisdiqcias ( ratione materia® romlebic dakavSirebuli

iyo erayis omTan. statuti avaldebulebda tribunalis prezidents,
sasamarTlo da saapelacio palatebSi daeniSna ucxoel i mrCevlebi
an damkvirveblebi, romlebic tribunals daexmarebodnen
saerTaSoriso samarTlis farglebSi muSaobaSi. 215 tribunalis
iurisdiqcia droSi ( ratione temporiy xorcieldeboda 1968 wlis 17
ivlisidan 2003 wlis 1 maisamde periodSi Cadenil danaSaulebze, rac

indi vidualuri pasuxismgeblobis dafuZnebas, kambojis  hibriduli
modelis msgavsad, arTulebda

2005 wlis ogtomberSi miRebuli permane ntuli konstituciis
134e muxIiT ganisazRvra  erayis umaRlesi sisxlis samarTlis
sasamarTlos (IHCC) damoukidebeli statusi, romelic auq mebda
erayls specialur tribunals. aRsaniSnavia, rom yvela sxva
ganxiluli ad hoc Tu  Aibriduli t ribunal ebis statutebisgan
gansxvavebiT, erayis sisxlis samarTlis kodeqgsi iTvaliswinebda
sasjelis saxiT sikvdiliT dasjas. 216 swored am sasamarTlom chno
huseini damna&ved adamianurobis winaaRmdeg mimarTuli
danaSaulebis CadenisaTvis da sasjelis saxiT Seufarda  sikvdiliT
dasja. 217

215 erayis mmarTvelma Zalam, daafuZzna ameri keli prokurorebiTa da gamomZieblebiT
dakomplegtebuli adamianurobis winaaRmdeg mimarTuli danaSaulis sagamoZiebo
nawili, romelsac daxmareba unda gaewia gamoZiebisa da sasamarTlosaTvis. 2004

wlis  maisSi, asSma daafuzna specialuri kavSiri, romlis farglebSic
saerTaSoriso eqspertebi Cautarebdnen treningebs gamomzZieblebs, prokurorebsa da
mosamarTleebs. erayis specialuri tribunalis Sesaxeb daw. ix. USIP, Building IST

(2004), xelmisawvdomia bmulze: <  http://www.usip.org/sites/default/files/sr122.pdf[9.2.2016] ix.
aseve: ShanyDoes One Size Fit All?, 2ICJ (2004),338_346.

2% ix. Bassiouni, HannalHCCS and Hussein, 3@WRJIL (2007),50 da momdevno gverdebi ; ix.
aseve: Donlon,Hybrid Tribunalskrebu ISi : Schabas, Bernagd.), ICL (2011)99 100.

27 daw. ix. iqve, Blinderman, Hussein, 30UPJIL (2008 2009), 1241 da momdevno gverdebi
zemoaRniSnuli individualuri pasuxismgeblobis dafuzZnebis hibriduli modelebis

garda, aRsaniSnavia bangladeSis individualuri pasuxismgeblobis modeli,
romelic gansakuTrebul axal midgomas ar gvTavazobs. es aris nacionaluri
kanonmdeblobiT Segmnili erovnuli marTlmsajulebis meqganizmi, orientirebuli

saerTaSoriso danaSaulebze, ris gamoc uwodeben mas saerTaSoriso danaSaulebis

tribunals . pirveli piri, romelsac brali wauyena tribunalma 2011 wilis

noemberSi, iyo  bangladeSSi damoukideblobis mowinaaRmdege islamisturi partiis

lideri delvar hasan seide (Delwar Hassan Sayedgebangl/adeSi iyo pirveli samxreT -
aziuri qveyana, romelic SeuerTda ICC-s. saerTo samarTali da saerTaSoriso
CveulebiTi samarTali ganixileba, rogorc samarTlis pirveladi wyaro.

tribunali hgavs sxva tribunalebs, magram imarTeba erovnuli saproceso normebiT,

romlebic gamomdinareobs inglisuri statutebidan. sisxlissamarTlebrivi devna ,

dReis mdgomareobiT, mimdinareobs, aseve, damoukideblobis mowinaaRmdege
islamisturi partiisa da sxva partiis wevrebze. ix. Ambos,Treatise on ICL, Vol. | (2013),
50_51.
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2.6 hibriduli marTImsajulebis produqti

hibriduli tribunalebis meSveobiT saerTaSoriso sisxlis
samarTalma moaxdina individualuri pasuxismgeblobis dogtrinis
transplantacia sxvadasxva qveyn is sisxlis samarTlis sistemaSi.
dReis mdgomareobiT, mTeli es doqgtrina Tavs iyris ICC-Si, misi
rekonstruqgcia  -modernizaciis mizniT.

agedan gamomdinare, Aibriduli tribunalebis individualuri
pasuxismgeblobis doqtrinis gansakuTrebuli niuansebi ganxiluli
igneba ad hoc tribunalebisa  da ICC-is individualuri

pasuxismgeblobis doqgtrinebis konteqstSi.
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V. individualuri sisxlissamarTlebrivi pasuxismgeblobis
dafuZnebis permanentuli modeli

saerTaSoriso Tana  megobro bam individualuri pasuxismgeblobis
dakisrebis saer To politikis SemuSavebis mizniT , 1998 wlis 17
ivliss 120 saxelmwifos monawileobiT safuzZveli Cauyara sisxlis
samarTlis saerTaSoriso sasamarTlo s _ ICC-s, r omlis wesdebam,
romis statutma, permanentuli  sisxlis samarTlis marTImsajulebis
ganxorcielebis samarTlebrivi safuzZveli Segmna. 218 sisxlis
samarTlis saerTaSoriso marTImsajulebis ganviTarebis istoriuli
egskursi  pirdapir mianiSnebs ICC-is mniSvnelobas. igi aris
damoukidebeli saerTaSoriso organizacia, rome lic ar aris gaeros
sistemis nawili. mas 2002 wlis wlis 1 ivlisidan (ratione temporiy
individebis mier (ratione personag Cadenil i genocidis, adamianurobis
winaaRmdeg mimarTul, omisa da agresiis danaSaulebze (ratione
materiag?19 sisxlissamarTlebrivi devnis ufleba mieniwa. 220 gi ,
marTlac , didi gamowvevebis winaSe dgas. mTeli saerTaSoriso
Tanamegobroba imis molodinSia, Tu rogor gaarTmevs Tavs ICC masze
dakisrebul amocanebs da rogor precedentul samarTals Segmnis

igi.

1. arsebuli mdgomareoba sisxlis samarTlis s aerTaSoriso
sasamarTloSi

XXI saukunis dasawyisSi afrikis kontinentze, kerZod, ugandasry ,
kongos demokratiul  respublikaSi , centraluri  afrikis
respublikaSi , keniaSi, libiaSi , sudansa da kot -déwvuarSi sazareli
danaSaulebis Cadenam SeZra saerTaSoriso Tanamegob roba. erovnuli
marTImsajuleba TiTgmis y vela aRniSnul SemTxvevasSi uZluri iyo

#8ix. turava, saerTaSoriso sasamarTlo (2005), 1. ICC-ze da romis statutze daw.

ix. tur ava, safuzvlebi (2015), 55_80; ix. aseve: turava, eqskluziuri iurisdigcia,

krebulSi: /vanize (red.), lekveiSvili_85 (2014), 40_71.

29 |cC agresiis danaSaulze Tavidanve ar axorcielebda iurisdigcias. 2010 wels,
kampalaSi (Kampald, uganda, romis statutis gadasinjvis konferenciaze SemuSavda
agresiis danaSaulis S emadgenloba, ris safuZvelzec, ICC-is wesdebas daemata me -
8bis, meltis, melJer da 25(3bis)-e muxlebi. ICC-s ar SeuZlia Tavisi iurisdigcia

agresiis danaSaulis mimarT ganaxorcielos 2017 wlamde. ix. Kampala Resolution
RC/Res.6 (1.6.2010),https://www.iccepi.int/iccdocs/asp docs/ASPO/OR/HRT-ENG.pdf, [9.1.2016];ix.
aseve: kresi, holtcendorfi, kampalas kompromisi, 1 samarTlis Jurnalf (2011),
278_319Krel, Holtzendorff, Kampala Compromise, 8ICJ (2010), 1179_1217. daw. ixKrel3, Barriga

(ed.) Crime of Aggression (2012).
220

oTxive iurisdigciaze (kompetenciaze) ix . turava, safuzvlebi (2015), 71_74; ix.
aseve: turava, eqskluziuri iurisdiqcia, krebulSi: ivaniZze (red.), lekveiSvili_85
(2014), 40_71;jiSkariani, sasamarTlo da kompetencia, 1 samarTlis mimoxilva (2013),
81_89.
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ganexorcielebina saTanado zomebi qveynis SigniT  Cadenil

danaSaulebze sisxlissamarTlebrivi pasuxismgeblobis

dasakisrebl ad. aRni Snul i afrikis Kontinentis
ecnoba ICC-s, roml is Segmnis mTavari mizanic aseT SemTxvevebSi

drouli sisxlissamarTlebrivi RonisZiebebis gatarebaa.

ICC-ze dReis mdgomareobiT 22 sagmea miwerili, 9 qgveyanaSi

arsebul mZime situaciaze, sadac romis statutiT gaTvaliswinebuli
danaSaulebis Cadena TiTgmis Cv  eulebrivi movlena gaxda. 222

ICC-is wesdebis mixedviT, prokurors winaswari gamoZiebis
dawyeba nebismieri statutis monawile saxelmwifos teritoriaze :
misi Txovnis safuZvelze, SeuZlia, xolo aramonawile saxelmwifos
teritoriaze _  mxolod gaero s uSiSroebis sabWos mimarTvis
safuzZvelze. damatebiT prokurors SeuZlia, sakuTari iniciativiT

(proprio moty daiwyos winaswari gamoZieba sasamarTlos iurisdigciaSi
Semavali danaSaulebis Cadenis Sesaxeb miRebul informaciaze
dayrdnobiT, romelic xelmisawvdomia samTavrobo Tu arasamTav robo
organizaciebis, konkretuli pir ebisa da sxva sando wyaroebidan 223

romis s tatutis monawile oTxma saxelmwifom Y. ugandam kongos
demokratiulma respublikam , centraluri afrikis respublikam da
malim mimarTa ICC-s maT teritoriebze Cadenil danaSaulebze
sisxlis  samarTlebrivi RonisZiebe bis gatarebis mizniT. damatebiT
gaero s uSiSroebis sabWom ICC-i s prokuraturis ofi ss, gamoZiebis
dawyebis mizniT , gansaxilvelad gadasca statutis ori aramonawile
saxelmwifos _ sudanisa da [libiis sit uaciebi. sruli analizis
Semdgomxelmi sawvdomi informaciebis safuZvelze prokurorma yvela
zemoT aRniSnul sagmeze daiwyo gamoZie ba. aseve ICC-m prokurors
misca ufleba proprio motu daewyo gamoZieba keniasa (2010 wlis 31
marti) da kot -ddwvuarS/i (2011 wlis 3 ogtomberi). 224

ICC-is interesis sferoSia 2 008 wlis agvistos ruseT -
saqarivelos omis movlenebi. 2016 wlis 27 ianvars winasasamarTIlo
palatam ICC-is  prokurors fatu  bensudas (Fatou Bensouda
saqarivelos situaciasTan dakavSirebiT gamoZiebis dawyebis neba
darTo . amas win uZRoda winasasamarTlo palat isadmi  bensudas 2015

2L |CcC sxvadasxva gveyanaSi dawyebul Tavis gamoZiebas _ fi'si t u atérmimTn O

moixseniebs.

%22 sruli informacia y vela situaciisa da sagmis Sesaxeb xelmisawvdomia bmulze:
<https://www.icecpi.int/en_menus/icc/situations%20and%20cases/Pages/situations%20and%20cases.aspx
[9.2.2016].

“Bdaw. ix. romis statutis mell da momdevno muxlebi.

ix. Situations and Casesghttps://www.iccepi.int/en_menus/icc/situations%20and%20cases/Pages/
situations%20and%20 cases.aspX9.2.2016]; ix. aseve: Annual Report to UNGA (30.10.2014),
<http://www.icc-cpi.int/iccdocs/presidency/UNGRS30-10-2014Eng. pdf, [9.2.2016].

224
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wlis 13 oqtomb ris mimarTva im danaSaulTa gamoZiebis dawyebis

TxovniT, romlebic saqariveloSi 2008 wlis pirveli ivlisidan 10
ogtombramde qgveynis SeiaraRebul Zalebs, separatistuli samxreT
oseTis SeiaraRebul formirebebsa da ruseTis  SeiaraRebul Z alebs
Soris konfligtis dros ganxorcielda . sagarTvelos  situacia ICC-
is pirveli precedentia afrikis kontinentis gareT. 225

i ndividualuri pasuxismgeblobis dogtrinasTan, gansakuTrebiT,
danaSaulSi amsruleblobis institutTan mimarTebiT , mniSvnelovania
kongos demokr atiuli  respublikis , centraluri  afrikis

respublikisa da swdanis situaciebi.

2. situacia kongos demokratiul respublikaSi

ICC-+s yofilma mTavarma prokurorma, luis moreno okampom  (Luis
Moreno Ocampp pirveli gamoZiebis dawyebis gadawyvetileba kongos
demokra tiuli respublikis situaciasTan dakavSirebiT 2004 wlis 23
ivniss miiRo. aRniSnuls win uZRoda 2004 wlis 19 marts respublikis
mTavrobis saxeliT gamogzavnili werili, romelSic igi  Tavis
gveyanaSi sasamarTlos iurisdigciaSi Semavali danaSaulebis Cadenis
Sesaxeb i uwyeboda da gamoZiebis dawyebis TxovniT mimarTavda. 226

milionobiT mogalage ga xda kongos demokratiul respublikaSi
arsebuli  konflig tis msxverpli. saxelmwifoebi, saerTaSoriso
organizaciebi, samTavrobo da arasamTavrobo organizaciebi
aTasobiT msxverplis Sesaxeb iuwyebodnen. 227 mTavari prokurori
gamoZiebis fokusirebas ufro jturiSi (Ituri)?® 2002 wlidan Cadenil
danaSaulebze axdenda, ICC-is dr oiTi iurisdigciidan (ratione temporip
gamomdinare. gamoZiebis dasawyebad prokuraturis mzadyofnas kongos
demokratiuli  respublikis mTavrobac miesalma. okampos TgmiT,
prokuraturis pirveli gamoZiebis dawyeba saerTaSoriso
marTImsajulebisaTvis win gadadgmul nab ijs warmoadgenda,

2 sagarTvelos  situaciaze daw. iX. Situation in Georgia, kttps://www.icccpi.int/en_menus/icc/
situations%20and%20cases/situationsATIC 15/Pages/default.aspx[1.2.2016]. prokurat  uris mier
mel5 muxlis Sesabamisad gamoZiebis dawyebis Taobaze 2015 wlis 13 oqtombris
Suamdgomloba ix. iqve.

*%ix. Prosecutor Receives Referral (19.4.2004)tp//www.icccpi.int/en_menus/icc/situations%20and%

20cases/situations/situation%20icc%200104/Pages/situation%20index.fsAx014].
227

kongos demokratiul respublika S/ arsebul mdgomareobasTan dakavSirebiT iX.
Human Rights Watels moxseneba: | t ur i : f Cov er e<https:/iwwhrveasgdraporté/Z20030 3 )
ituri0703/DRCO703.pdf, [9.2.2016].
228 regioni  kongos demokratiul respublikaSi , ugandjs sazRvarTan.
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romelic msxverplTa dacvisa da dausjelobis winaaRmdeg iyo
mimarTuli. 229

kongos demokratiuli respublikis SemTxvevidan, danaSaul is
amsruleblobis sakiTxTan mimarTebiT , mniSvnelovania 7omas lubanga
dailos (Prosecutor v. Thomas Lubanga DY da jermein katangasa?3! da
marTiu ngadjolo Cuis 232 (Prosecutor v. Germain Katanga and Mathieu Ngudjolo
Chui) sagmeebi, romlebsac qvemoT ganvixilavT

3. situacia centraluri afrikis respublikaSi

okampom centraluri afrikis respublikis xelisuflebisgan
gveyanaSi ar sebul mdgomareobaze mimarTva 2004 wlis 22 dekembers
miiRo, romelSic aRwerili iyo ICCH4s iurisdigciaSi ( ratione materiag
Semavali danaSaulebis Ca denis faqti. prokuratur as informacias
awvdidnen rogorc arasamTavrobo, ise saerTaSoriso
organizaciebi. 233

centralu i afrikis respublikis situacia iyo pirveli
SemTxveva prokuraturis ofisSi, romelSic seqsualuri xasiaTis
danaSaulTa ricxvi  mniSvnelovad aRemateboda  mkvlelobebs.
miRebuli informacia mSvidobiani mosaxleobis gaupatiurebis Sesaxeb
imdenad didi iyo, rom igi ver igneboda ignorirebuli ICC4 s mier.
asobiT mogalage aRwerda seqsualuri xasiaTis danaSaulebis
fagtebs, Tu rogor aupatiurebdnen maT, sajarod, yvelas dasanaxad.
okampos  TgmiT, rodesac  sastiki danaSaulebis Sedegad
dazaralebuli mosaxleoba iTxovda marTImsajulebi s daxmarebas,
maT valdebulebas warmoadgenda imis Cveneba, rom aseTi danaSaulebi
ver darCeboda dausjeli. 234

centraluri  afrikis  respublikis umaRlesma, sakasacio
sasamarTlom aRiara erovnuli marTImsajulebis uunaroba,
ganexorcielebina  Tavisi  sagmianoba q veyanasSi gamovlenili

#9ix. OTP Opens its First Investigation (23.6.2P0<https://www.icccpi.int/en_menus/icc/press%20and

%20media/press%20releases/2004/Pages/the%200ffice %200f%20the%20prosecutor%200f%20the%20intern
ational%20criminal%20court%200pens%20its%X3f620investigation.aspx [9.2.2016].

#0ix. 1CC, Prosecutor v. Lubangad,C Judgment]14.3.2012.

*Lix. ICC, Prosecutor v. Katangd,C Judgment, 7.3.2014.

#2ix. ICC, Prosecutor v. ChulTC Judgment, 18.12.2012.

2 ix . Background Situation in the Central Afan Republic (22.5.2007), https://www.icecpi.int/NR/
rdonlyres/B64950CB3704438AD7C-0905079D747A/144037/ICCOTPBN20070522220 A_EN=pdf9.

2.2016].

# ix. iqve; ix. aseve: OTP Opens Investigation in the CentrAfrican Republic (225.2007),
<https://www.icecpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200%65/ pre
%20releases/Pages/prosecutor%20opens%20investigation%20in%20the%20central%20african%20republic.a
spx>, [9.2.2016].
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danaSaulebis mimarT. es romis  statutiT , komplementarulobis
principis  SinaarsiT 235 sagmis dasaSvebobis erT -erT aucilebel
pirobas warmoadgens, imis gaTvaliswinebiT, rom ICC interesdeba
sagmiT, rodesac  erovnuli marTImsajuleba uZluria, an ar surs
ganaxorcielos masze dakisrebuli movaleoba 236

ICC4s mTavarma  prokurorma miRebuli informaciebis
gaanalizebis Semdeg, rodesac darwmunda centraluri  afrikis
respublikaSi sasamarTlos iurisdigciaSi Semavali danaSaulebis
CadenaSi, romis statutiT gaTvaliswinebuli p rocedurebis Semdeg ,
2007 wlis 22 maiss daiwyo gamoZieba. 237 gamoZiebis mixedviT ,
danaSaulTa Cadenis piki 2002 da 2003 wlebSi gamovlinda. 238

2014 wlis 24 seqtembers ICC4 s mTavarma prokurorma bensudam
centraluri afrikis respublikaSi daiwyo axali gamoZieba, meor e
situaciis farglebSi, 2012 wlidan Cadenili marTImsajulebis
winaaRmdeg mimarTuli darRvevebis gamoZiebis mizniT . pirveli
situacia exeboda 2002 2003 wlebSi Cadenil danaSaulebs.
centraluri afrikis respublikis gardamavali mTavrobis mimarTvis
safuZvelze gamokvl euli informaciiT , bensuda aRniSnavda, rom
arsebobda safuzvliani eWvi selekasa (Seleka da anti -balakas (Anti-
Balakg jgufebis mier omis a da adamianurobis winaaRmdeg mimarTuli
danaSaulebis Cadenis Sesaxeb. 239

centraluri  afrikis  respublikis situaciida n meTauris
pasuxismgeblobis doqgtrinasTan mimarTebiT mniSvnelovania  jin -pier
bemba gombos (Prosecutor v. JeaRierre Bemba Gombo sagmé*® romelsac
gvemoT ganvixilavT.

4. situacia sudanSi

gaero s uSiSroebis sabWom , misi gartiis me -7 Tavis Sesabamisad ,
2005 wlis 31 marts miRebuli rezoluciiT (UNSC Resolution1593)

Bix. turava, safuzvlebi (2015), 63_67.

236 ix . Background Situation in the Central African Republic (22.5.200%}tps://www.icccpi.int/NR/
rdonlyres/B64950Ci83704438AD7C-0905079D747A/144037/ICCOTPBN20070522220 A EN=pdf9.
2.2016] ix. aseve: romis statutis mel7(1) muxli.

2Tix. igve.

23 ix . Background Situation in the Central African Refei(22.5.2007), https://www.icecpi.int/NR/
rdonlyres/B64950CB83704438AD7C-0905079D747A/144037/ICCOTPBN20070522220 A EN=pdf9.
2.2016].

*¥ix. BensoudaStatement on Opening a Second Investigation in ther&@ekfrican Republic, Situation in
the Central African Republic, Article 53(1) Report (24.9.2014https://www.icecpi.int/en_menus/icc/
press%20at¥20media/press%20releases/Pages/pr1043:apR.2016].

“Yix. 1CC, Prosecutor v. BembaConfirmation of Charges, 15.6.200&. aseve: ICC, Prosecutor v.

Bemba, Kilolo, Mangenda, Babala, Aridopnfirmation of Charges, 11.11.2014
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okampos moaxsena darfurSr (Darfur) arsebuli situacia, gaero s mier
darfuris sagmesTan dakavSirebiT Segmnili saerTaSoriso komisiis
dokumentebis darTviT. 241

darfuris sagmesTan dakavSirebiT 2004 wels Segmnilma
saerTaSoriso sa gamoZiebo komisiam?242 2005 wlis ianvarSi mimarTa
gaero s qarfuris regionSi omisa da adamianurobis winaaRmdeg
mimarTuli danaSaulebis arsebobis cnobi T. komisiis daskvniT,
rekomend ebuli iyo sagme gamosaZieblad gadascemoda ICCs.243

ICC4is mTavarma pr okurorma, romis  Statutis Sesabamisad,
xelmisawvdomi informaciis analizis Semdeg, rodesac darwmunda,
rom arsebobda safuzvliani eWvi sudanSi  ICC4 s iurisdigciaSi
Semavali danaSaulebis Cadenis Sesaxeb, 2005 wlis 1 ivniss miiRo
gamoZiebis dawyebis gadawyvetile ba. gaeros uSiSroebis sabWo, Ta visi
rezoluciiT, avaldebulebda 244 sudansa da darfuris konfligtis
yvela sxva monawiles eTanamSromla ICC-Tan.245

darfuris situaciidan, danaSaulSi amsr uleblobis sakiTxTan
mimarTebiT mniSvnelovania omar hasan amad al baSiris (Proseaitor v.
Omar Hassan Ahmad Al Bashsagme?*® romelsac gvemoT ganvixilavT.

5. romis statutis individualuri pasuxismgeblobis samarTlis
mniSvneloba _ precedentuli samarTlis rekonstruqcia

ICC-is individualuri pasuxismgeblobis samarTlis mizani
saerTaSoriso s isxlis samarTalSi precedentul I samarTlis
rekonstruqciaa. igi , ZiriTadad , zemoT aRniSnul situaciebze
dayrdnobiT , gmnis individualuri pasuxismgeblobis axal dogtrinas
romis  statutis mixedviT , ra drosac, erTi mxriv, eyrdnoba ICTY4s
mier Camoyalibebul ZiriTad principebs da , meore mxriv , novaciuri
Teoriebis meSveobiT , germanul  sisxlissamarTlebriv dogmatikaze
dayrdnobiT, axal interpretacias aZlevs romis statutis normebs.

#Lix. OTP Opens Invgigation inDarfur (6.6.2006),<https://www.icecpi.int/en_menus/icc/press¥%ed

%20media/press%20releases/2005/Pages/the%20prosecutor¥%200f%20the%20icc%200pens%20investigation
%20in%20darfur.aspx [9.2.2016];ix. aseve: UNSC Resolution 1593 (31.3.2005https://www.icecpi.
int/NR/rdonlyres/F3CC871A53F4473A3B5-CAA2005C24D5F/278015/N0529273darfureferralengzpdf
[9.2.2016].

“Zix. igve.

*3ix. Report of the International Commission of Inquiry Parfur to the UNSG, Pursuant to UNSC
Resolution 1564 (18.9.2004)http://www.un.org/news/dh/sudan/com__inq_darfurpdi2.12.2014].

¥ |CC-isa da gaeros uSiSroebis sabWos urTierTobaze ix. xuciSvil i, gaero da
saerTaSoriso sasamarTlo (2011), 191 197, 198 201.

*%ix. Decision to Open Investigationhktp://www.icccpi.int/iccdocs/doc/doc251671.PBF12.12.2014].
*%ix. ICC, Prosecutor v. ABashir, Warrant of Arrest, 4.3.2009x. aseve: ICC, Prosecutor v. Al Bashir,
Second Warrant of Arrest, 12.7.2010.
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aRniSnuli sfero aranakleb yuradsaRebia qgarTuli sisxlis

samarTlis sistemisTvis, romelic aSkara d ganicdis germanuli
sistemuri azrovnebis zegavlenas da gansxvavdeba angloamerikuli
sisxlis samarTlis sistemisagan, 247 araferi rom ar vTqvaT, zogadad :
ICC-is, romis statutis gansakuTrebul rolze gartul
sisxlissamarTlebriv sistemaSi.

sanam aRniSnul sakiTxze ga  davalT, ganvixiloT individualuri
pasuxismgeblobis  statutiseuli  cneba  sisxlis  samarTlis
saerTaSoriso sasamarTloebis, kerZod, ad hoctrubunalebisa da ICC-
is statutebis mixediT . swored am tribunalebi s individualuri
pasuxismgeblobis samarTali gansazRvravs sisx lis samarTlis

politikas saerTaSoriso samarTalSi.

*" Sead. turava, moZRvreba (2011), 69. danaSaulis garTul sistemaze danaSaulis
germanuli sistemis gavlenaze ix. iqve, 1_35, 153 _504.
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VI. individualuri pasuxismgeblobis statutiseuli cneba
(sisxlis samarTlis saerTaSoriso sasamarTloebis
pozitiuri samarTali)

saerTaSoriso sisxlis samarTalSi individualuri
pasuxi smgeblobis dafuzZzneb a sisxlis samarTlis gansakuTrebuli
monawileobi T xdeba. Sesabamisad, nullum crimen sine legeprincipis 248

gaTvaliswinebiT, sisxlissamarTlebrivi pasuxismgebloba
saerTaSoriso sisxlis samarTalSi sisxlis samarTlis
saerTaSoriso sasamarTloebis in dividualuri  pasuxismgeblobis
statutiseuli cnebis dacviT unda moxdes

1. individualuri pasuxismgeblobis cneba droebiT tribunalebSi

orive ad hoc tribunalis individualuri pasuxismgeblobis

stat utiseuli cneba identuria, iseve rogorc  dogtrina. 249
erTmaneTisagan unda gaimijnos, erTi  mxriv, amsrulebloba -
Tanamonawileobis pasuxismgeblobisa da , meore mxriv, meTauris

pasuxismgeblobis  cnebebi.

ICTY-i sa da ICTR-i s statutebSi aSkarad igrZnoba
angloamerikuli samarTlis ( common lay gavlena ZiriTad muxlebze,
romlebic gmnis sisxlis samarTlis politikas. orive ad hoc
tribunalis individualuri pasuxismgeblobis cnebaSi,
sisxlissamarTlebrivi  pasuxismgeblobis dafuZnebisas, naklebi
yuradReba egceva amsrulebloba -Tanamonawileobis saxis
konkretizacias. ICTY-i s statutis me7(1) da ICTRis statutis me6(1)

muxlebis mixedviT:

,vinc dagegma, waaqeza, ubrZana, Caidina an sxva saxiT

exmareboda winamdebare statutis ... muxlebiT

gaTvaliswinebuli danaSaulis dagegmvaSi, momzadebasa da

asrulebasSi, pasuxs agebs individualurad am

danaSaulisaTvis .0

orive tribunalis statuti, muxlis Sinaarsidan gamomdinare,
umeteswilad, niurnbergis tribunalis msgavsad, orientirebulia
erTiani amsruleblobis principze (unitarial concept of perpetration

#8ix. KreR, Nulla poena nullum crimen sine legeebulSi:  Wolfrum (ed.) MPEPIL, Vol. VIl (2013),
889_898;turava, safuzvlebi (2015), 158 161.

249ix. naSromis VII da VIl Tavebi.

72



Einheitstiterschat®™®  romlis  mixedviTac sasjelis  daniSvnisas
mniSwelovania danaSaulSi monawileobis xarisxi.

orive ad hoc tribunalis statuti imave indivi dualuri
pasuxismgeblobis muxISi calke abzacad gamoyofs meTauris
pasuxismgeblobis cnebas, romelic, JCEi s doqgtrinasTan erTad, erT -
erT xSirad gamoyenebad pasuxismgeblobi S saxes warmoadgenda
sasamarTlo praqtikaSi. ICTY-is statutis me7(3) da ICTRi s statutis
me6(3) muxlebis mixedviT:

,xelgveiTis mier winamdebare statutis ..... muxlebiT
gaTvaliswinebul ne bismier gmedebaTa Cadenis faqti ar
aTavisuflebs mis meTaurs sisx| issamarTlebrivi

pasuxismgeblobisgan, Tu man icoda an hgonda mizezi, rom
scodnoda xelqveiTis mier aseTi gmedebis SesaZlo Cadenis,
an ukve Cadenis Sesaxeb da meTaurma ar miiRo saWiro da

gonivruli zoma, raTa Tavidan aecilebina aseTi gm edebebi
an daesaja amsru leblebi amis gamo.o
meTauris pasuxismgeblobis forma ad hoc tr ibunalebis
statutebSi individualuri pasuxismgeblobis statutiseul i cnebis
Semadgenel nawils warmoadgenda, riTac igi gansxvavdeba romis
statutisagan
2. individualuri pasuxismgeblobis cneba sisxl is samarTlis
saerTaSoriso sasamarTloSi
2.1. romis statutis 25 -e muxli
ICC-Si gansakuTrebuli simZimis danaSaulebze ( core crime}
individualuri pasuxismgeblobis statutiseuli politikis
sisxlissamarTlebrivi devnis  pozitiur -samarTlebriv  CarCoebs
gansazRvravs romis statutis 25e muxli da damatebiT 28e muxli 251
igi, iseve rogorc ICC4s wesdebis didi nawili, gansxvavebuli

samarTlebrivi tradiciebis mqgone iuristebis molaparakebis gziT

miRweuli kompromisis Sedegia. 22 misi Canvpyalibebis procesSi maT
Soris xSirad yofil a garkveul sakiTxebTan mimarTeb iT azrTa
sxvadasxvaoba. 253

#9Sead. Ambos Treatise on ICL, Vol. | (2013)105_106.

> romis statutis 28-e mux! is individualuri pasuxismgeblobis modelis Sesaxeb
ix. naSromis Xll Tavi.

»235ead. SchabasRS Commentary (2010424.

23ix. Sliedregt Individual Responsibility (20034.
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25e muxlis Sinaarsi , iseve rogor c¢ ad hoc tribunalebis
individualuri pasuxismgeblobis s tatutiseuli cneba, abstraqgtulia
da Seigmna farTo interpretaciis mizniT, Tumca pird apiria im
sakiTxebTan mimarTeb i T, romlebic romis statutis SemgmnelebSi
saerTo konsensusis sagans warmoadgenda. 254 25e muxli  yovelgv ari
dualisturi Sinaarsis gareSe gansazRvravs sasamarTlos mxridan
iurisdiqci is ganxorcielebis SesaZleblobas mxolod fizikur
pirebze, 255 romlebmac Caidines ICC4is iurisdigciaSi Semavali
danaSaulebi. 256 saerTaSoriso Tanamegobrobam amiT interpretaciis
farglebi SezRuda aucilebeli direqtiviT ( guideling, xazi gausva
saerTaSoriso sisxlis s amarTlis mTavar princips. Tumca imave
muxISi  romis statuti azustebs, rom es princip i ar gamoricxavs da
ar  faravs saerTaSoriso  samarTlis  mier  saxelmwifoTa
pasuxismgeblobis uflebas. 257

pasuxismgeblobis saxeebs 25 -e muxISi, rac naSromis
gansakuTrebuli yuradRebis sagans warmoadgens, daTmobili agvs me -3
abzaci:

,SasamarTlos iurisdigciaSi Se mavali danaSaulis Camden
pirs, winamdebare wesdebis Sesabamisad, ekisreba sisxlis
samarTlis pasuxismgebloba da isjeba, Tu es piri:

(a) Caidens aRniSnul danaSauls piradad, sxva pirTan erTad

an sxva piris meSveobiT, miuxedavad imisa, ekisreba Tu ara

am sxva pirs sisxlis samarTlis pasuxismgebloba,;

(b) uxelmZRvanelebs, waaqgezebs an xels Seuwyobs aRniSnuli
danaSaulis Cadenas, Tu es danaSauli Cadenilia an iyo misi

Cadenis mcdeloba;

(c) aRniSnuli danaSaulis Cadenis gaadvilebis mizniT ,
daxmarebas uwevs, agezebs an sxvagvarad xels uwyobs mis
Cadenas an Cadenis mcdelobas, maT Soris , uzrunvelyofs
misi CadenisTvis saWiro saSualebebs;

254

romis statutis 25e muxlis proeqtis momzadebaze daw. ix. Ambos, Criminal
Responsilhity (Art. 25), krebulSi: Triffterer, Commentary on the RS (2008%3_770.
*Six. romis statutis 25(1)e muxli:

,sasamarTlo, winamdebare wesdebis Sesabamisad, iurisdigcias axorcielebs
fizikur pirebze. o

*%ix. romis statutis 25(2)e muxli:
,SasamarTlos i urisdiqciaSi Semavali danaSaulis Camden pirs ekisreba
individualuri sisxlis samarTlis pasuxismgebloba da isjeba winamdebare
wesdebis Sesabamisad. o

>Tix. romis statutis 25(4}e muxli:

»am wesdebis arc erTi debuleba, dakavSirebuli individualur
sisxlissamar  Tlebriv pasuxismgeblobasTan, gavlenas ar axdens
saerTaSoriso samarTIiT gaTvaliswinebul saxelmwifoTa

pasuxi smgebl obaze. 0
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(d) nebismieri sxva saxiT xels uwyobs saerTo mizniT

mogmed pirTa jgufis mier danaSaulis Cadenas an Cadenis

mcdelobas. aseTi xelSewyoba un da xdebodes ganzrax , anda:
() miznad isaxavdes jgufis danaSaulebrivi miznis
ganxorcielebas an danaSaulebrivi sagmianobis
gagrZelebas, Tu aseTi mizani an sagmianoba moicavs
sasamarTlos iurisdigciaSi Semavali danaSaulis

Cadenas; an
(i)  xorcieldebodes imis winaswari SegnebiT, rom
jgufi miznad isaxavs danaSaulis Cadenas.
(e) genocidis danaSaulis SemTxvevasSi, pirdapir da sajaro d

mouwodebs sxvebs genocidisken

()  cdilobs aRniSnuli danaSaulis Cadenas iseTi
mogmedebiT, romelic warmoadgens danaSaulis CadenisTvis
gamiznul mniSvnelovan mogmedebas, magram danaSauli ar
dasrulebul a piris ganzraxvisgan damoukidebeli mizezebis
gamo. amasTan, piri, romelic uars ityvis danaSaulis
Cadenis mcdelobaze an sxvagvarad xels SeuSlis

danaSaulis dasrulebas, mocemuli wesdebis Tanaxm ad, ar
daisjeba danaSaulis mcdelobisTvis, Tu igi srulad da
nebayoflobiT xels a iIRebs danaSaulebriv ganzraxvaze 0

2010 wels kampalas (Kampalg konferenciaze miRebuli agresiis
danaSaulis Semadgenlobis Sedegad, 25 -e muxls daemata axali me -3(bis)
abzaci, romel  mac daazusta agresiis danaSaulis Camden pirTa wre:

»agresiis danaSaulis SemTxvevaSi, am muxlis pirobebi
vrceldeba mxolod im pirebze, romlebsac saxelmwifos
politikur an samxedro mogmedebebze SeuZliaT efeqtiani

kontrolis an xelmZRvanelobis ganxorcieleba 0?58

Sesabamisad, ICC-Si individualuri pasuxi smgeblobis saxeebis
konstruqcia 25(3)e muxlis farglebSi SegviZlia davyoT samnawilad

1) ZiriTadi pasuxismgebloba, gaTvaliswinebuli

danaSaulSi amsruleblobisaTvis [ principal liability _  r omis

statutis 25(3faye mwli] ;259

»8 |CCHis agresiis danaSaulze iurisdiqciis ganxorcieleba ar SeuZlia 2017

wlamde. daw. ix. Kampala Resolution RC/Res.6 (1.6.2010httgs://www.icecpi.int/iccdocs/asp_docs/

ASP9/OR/ RCG11-ENG.pdf, [9.1.2016]; ix. aseve: kresi, holfcendorf;, kampalas
kompromisi, 1 samarTlis Jurnali (2011), 278 _319Krel3, Holtzendorff, Kampala Compromise, 8
JICJ(2010), 1179 _1217. daw. ixKrel3, Barriga(ed.) Crime of Aggression (2012).

#9\CC, romis statutis 25(3-e muxlis farglebSi, gamoyofs ZiriTad [principal 25(3)(a)]

da damatebiT  [accesory 25(3)(b)(c)(d)] pasuxismgeblobis saxeebs. ix. ICC, Prosecutor v.
Lubanga,Warrant of Arrest, 10.2.200ar. 78; ICC, Prosecutor v. LubangaConfirmation of Charges,
29.1.2007 par. 320.
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2) damatebiTi pasuxismgebloba, gaTvaliswinebuli

danaSaulSi Tanamonawileobisa [ accesorial liability _  romis
statutis 25(3fb)(cye muxli] da saerTo miz niT mogmedi
dajgufebis daxmarebisaTvis , igive danaSaulSi
Tanamonawileobis  pasuxismgeblobis e.w. rezidu aluri

(,.sarezervo 0) f o rresidual [form of accessory liability romis
statutis 25(3}d)-e muxli];

3) dawyebuli an daumTavrebeli gmedebi saTvis
gaTvaliswinebuli pasuxismgeblobebi, genocidis
danaSauli s pirdapiri da sajaro mowodeba [ 25(3fe)e muxili]

da danaSaulis mcdeloba[ 25(3)f)-e muxli] 260

rogorc vxedavT, romis  statutis 25e muxili ZiriTad da
damatebiT pasuxismgeblobis saxeebs gamoyofs. zogierTi qveynis
kanonmdebloba ar iTva liswinebs aRniSnul dayofas (magaliTad, ass
safrange7i , avstria , avstralla , italla , urugvai  da sxv.) da ,
Sesabamisadac, ar aris gamokveTili gansxvavebuli sasjelis saxeebi
danaSaulSi amsruleblobisa da TanamonawileobisaTvis. maTi
TvalTaxedviT , nebismieri danaSaulis monawile, miuxedavad misi
agtiurobis xarisxisa, CaiTvleba ZiriTad amsrulebl ad, Tumca
ganaCenSi SesaZlebelia gaTvaliswinebul I ignes damnaSavis roli
danaSaulis CadenaSi. 261 maT SesaZlebelia , erTnairi sasjelic ki
SeefardoT. 262 gansxvavebuli midgomis kargi magaliTia Siera -leones
specialuri sasamarTlos mier ganxiluli Prosecutor v. Taylers sagme.
liberiis yofil prezidents danaSaulSi TanamonawileobisaTvis :
romelic, romis statutis mixedviT, individualuri
pasuxismgeblobis damatebiT formas warmoadgens , sasjelis saxiT
Seefarda 50 wliT Tavisuflebis aRkveTa 263 imis xazgasmiT, rom igi
iyodanaSau | Si , , meore xaris®*i s monawil eo.

saerTaSoriso sisxlis samarTalSi dawesebulia
individualuri  pasuxismgebloba daumTavrebeli danaSaulisaTvis.
romis statuti afuZnebs sisxlissamarTlebriv pasuxismgebloba s
dawyebuli an daumTavrebeli gmedelsaTvis, kerZod, genocid is
danaSaulis pirdapiri da sajaro mowodebisa [25(3) (eye muxli] da
danaSaulis mcdelobisaTvis [25(3]f)-e muxli s pirveli winadadeba ]
mcdelob is cneba  gulisxmobs danaSaulis CadenisTvis gamiznul

*%ix. SchabasRS Commentary (2010%425; romis statutis 25e muxize ix. aseve:  Militello,
Individual Criminal Responsibility, 91CJ (2007),944 _947.

*lix. Cassese, Acquaviva, Fan, WhitingL (2011),323; ix. aseve: turava, moZRvreba (2011),
56 57.

2% . Ohlin, Co-PerpetrationkrebulSi: Stahn(ed.), ICC (2015)519.

263

SCSL, Prosecutor v. Taylis saqg meze daw. ix. Gell, Trial of Charles TaylorkrebulSi: Jalloh
(ed.), SCSL and its Legacy (201442 _659.
264 sasjelis Sefardebisas amsrulebloba -Tanamonawileobis saxiT danaSaulSi

monawileobis kategorizaciis aucileblobaze ix. naSromis XllI Tavi.
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mniSvnelovan mogmedebas, rodesac danaSauli ar dasrulebula piris
ganzraxvisgan damoukidebeli mizezebis gamo. danaSaulis mcdelobis
pasuxismgeblobasTan kavSirSi , pasuxismgeblobis gamomricxveli
garemoebaa danaSaulze srulad da nebayoflobiT xelis aReb a
[25(3)f)-e muxlis meore winadadeba]. danaSaulis momzadeba romis
statuti T isjeba damoukideblad 265 da ara mcdelobis msgavsad 266
individualuri pasuxismgeblobis zogad muxize miTiTebiT, rogorc
es ad hoc  tribunalebis zemoaRniSnul individualuri
pasuxismgeblobis  statutiseul cnebaSi a gaTvaliswinebuli 267268

2.2. romis statutis 28 -e muxli

romis statutis 28e muxli _ meTauri S pasuxismgebloba
ganixileba rogorc individualuri pasuxismgeblobis
gafarToebuli, 269 damatebiTi  forma. 270 igi iTvaliswinebs
sisxlissamarTlebrivi  pasuxismgeblobis  dakisrebas samxedro
meTaurze  (military commandesuperio), samxedro meTaurils saxiT
efeqtianad mogmed pirze (person effectively acting as a military commarncdia
samogqgalago meTaurze (civilian superio). 28e muxlis Sinaarsi, dogmaturi

TvalsazrisiT, cota ar iyos, komplegsuria 27t
,SasamarTlos iurisdigciaSi Semavali d anaSaulisaTvis am
wesdebiT gaTvaliswinebuli sisxlissamarTlebrivi

pasuxismgeblobis safuZvlebis damatebiT:

**magaliTa d, agresiis danaSaulis SemTxvevasSi. ix. romis statutis mesbis(1) muxli.
%6 sisxlis samarTalSi, zogadad, momzadebis dasjadoba dakavSirebulia sxvadasxva
problemasTan, rogoricaa danaSaulis Semadgenlobisagan drosa da sivrceSi

daSorebis momenti, ganzraxvis aram tkice xasiaTi da sxv. swored misi

, ,arapraqti kul i o X asi aTi sgerngraisn osisxIik gsamaarTalma rmis
dasjadobaze, Tumca saerTaSoriso sisxlis samarTlis msgavsad, momzadeba zogadi

nawilisgan  damoukideblad, kerZo nawilSia gadatanili. ix. xaranaull,
dau mTavrebeli danaSauli (2014), 71 _88. saerTaSoriso da germanuli sisxlis
samarTlisgan gansxvavebiT, zogadad, ganzraxi danaSaulis momzadebis dasjadobas
iTvaliswinebs sagarTvelos sisxlis samarTlis kodegsi s me18 muxli, romelic
dogmatikasa da pragtikaSi gamovlen ili problemebis gamo unda gaugmdes. Sead.

igve, 40_71. danaSaulis momzadebis dasjadobasTan dakavSirebul problemebze ix.

Todua, amsrulebloba da Tanamonawileoba, saxelmZRvaneloSi: naWyebia, Todua
(red.) , sisxlis samarTali (2016), 301_311.

LA gaTvaliswi nebuli danaSaulis dagegmvaSi, momzadebasa da asrulebaSi,
pasuxs agebs individual urad a maSohmis @afdavisdilsaTvis. 0 i x.
% daumTavrebeli danaSaulis dasjadobaze ix. turava, safuzvlebi (2015), 227 231;
SchabasRS Commentary (2010338 440.

%9 Sead. AmbosTreatise on ICL, Vol. | (2013), 149.

2% 28e muxize, rogorc individualuri pasuxismgeblobis damatebiT saxeze, ix.

naSromis XII Tavi.

“sead. Sliedregt Individual Responsibility (2012)199.
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a) samxedro meTaurs an samxedro meTauris saxiT efeqtianad
mogmed pirs ekisreba sisxlissamarTlebrivi
pasuxismgebloba sasamarTlos iurisdiqciaSi Semavali
danaSaulisTvis, romelic Caidines mis efeqtian
xelmZRvanelobas da kontrols dagvemdebarebulma Zalebma,
anda, calkeul SemTxvevaSi, Caidines misi efeqtiani
Zalauflebis a da kontrolis pirobebSi imis Sedegad, rom
es piri aRniSnul Zalebs ar uwevda saTanado kontro s,
Tu:
(i) samxedro meTaurma an pirma, im droisaTvis arsebuli
garemoebebidan gamomdinare, icoda an unda scodnoda,
rom es Zalebi sCadiodnen an ganzraxuli hqondaT am
danaSaulTa Cadena;
(i) samxedro meTaurma an pirma ar moaxerxa mieRo
yvela saWiro da goniv ruli zoma Tavisi
uflebamosilebis farglebSi, raTa Tavidan aecilebina
an aRekveTa danaSaulTa Cadena an gadaeca aRniSnuli
sakiTxi  kompetenturi  organoebisTvis = gamoZiebis

warmoebisa da sisxlissamarTlebrivi devnis
gansaxorcieleblad.
b) ufrosisa da xelqveiTis im urTierTobasTan mimarTebi T,
romelic ar aris gaTvaliswinebuli (&) pungtiT, ufross
ekisreba sisxlissamarTlebrivi pasuxismgebloba
sasamarTlos iurisdiqciaSi Semavali danaSaulisTvis,
romelic Caidines misi efeqt ur i Zalauflebis an
kontrolis qveS, imis Sedegad, rom es piri aRniSnul

xelgve i Tebs ar uwevda saTanado kontrols, Tu:
() ufrosma icoda an Segnebulad ugulebelyofda
informacias, romelic aSkarad miuTiTebda, rom
xelgveiTni Cadiodnen an ganzraxuli hgondaT aseT
danaSaulTa Cadena;

(i) danaSauli moicavda sagmianobas , romelic
egvemdebareba ufrosis efegtian pasuxismgeblobas da
kontrols;

(i) ufrosma ar moaxerxa mieRo yvela saWiro da
gonivruli zoma Tavisi uflebamosilebis farglebSi,
rom Tavidan aecilebina an aRekveTa danaSaulTa Cadena

an gadaeca aRniSnuli sakiTxi kompe tenturi
organoebisTvis gamoZiebis warmoebisa da
sisxlissamarTle brivi devnis gansaxorcieleblad. o
meTauris  pa suxi mgeblobis koncefciis dasjis mTavari
kriteriumi umogmedobaa. saerTaSor iso samarTali meTaurebs uwesebs
xelqveiTebis mier Cadenili dan aSaulebis, erT i mxriv, prevencii S,
xolo , Tu amas ver wuzr unvelyofs, meore mxriv, represii S
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valdebulebas . meTauri ar iziarebs pasuxismgeblobas xelgveiTebTan
erTad, romlebmac Caidines danaSauli. igi pasuxs agebs
, , damou ki deeabaTanado xelmZRvanelobisaTvis. 272

3. indi vidualuri pasuxismgeblobis birTvi

sisxlis samarTalSi individualuri pasuxismgeblobis birTvs
amsrulebloba warmoadgens. Sesabamisad, saerTaSoriso sisxlis
samarTlis mTeli dogmatika, upirveles yovlisa, amsruleblobazea
orientirebuli, romelic uzrunvelyofs Tanamo nawileobis
dasjadobasac. nasSromis miznidan gamomdinare, swored
amsruleblobaze gansakuTrebuli yuradRebis gamaxvilebiT,
pasuxismgeblobis sxva saxeebTan SedarebiT -samarTlebrivi analizis
meSveobiT, ganvixilavT individualuri pasuxismgeblobis Sinaarss
saerTaSori so sisxlis samarTalSi.

saerTaSoriso sisxlis samarTalSi danaSaulis mcdelobis
dabali  praqtik uli mniSvnelobis  gamo, 273  naSromSi igi
damoukideblad ar gaanaliz deba. imis gaTvaliswinebiT, rom
genocidis danaSaulis pirdapiri da sajaro mowodeba [25(3) (e)e
muxli] da  danaSaulis mcdeloba [25(3) (f)-e muxlis pirveli winadadeba]
warmoadgens ara danaSaulSi monawileobis formebs , aramed
dausrulebel danaSaulebs ( Inchoate Crime/Offenc®d’™ daumTavrebeli
danaSaulis dasjadoba Z iriTadi da damatebiTi pasuxismgeblobis
farTo koncefc iasTan kavSirSi ganixileba.

amsruleblobis cnebas saerTaSoriso sisxlis samarTalSi
gmnis  indi vidualuri  pasuxismgeblobis  doqt rina, romelic
individualuri  pasuxismgeblobis statutiseul cnebas avrcobs
saerTaSoriso sisxlis samarTlis politikis mixedviT,
ganaxorci elos represia saerTaSoriso danaSaulebis prevenciis
mizniT.

"2 meTauris pasuxismgeblobasa da Tanamonawileobas So ris ganmasxvavebel niSnebze
daw. ix. Mettraux,Command Responsibility (20097_44.

*®Sead. turava, safuZvlebi (2015), 230.

" sead. Werle, BurghardtEstablishing Degrees of ResponsibilikyebulSi: Sliedregt, Vasilieed.),
Pluralism in ICL (2014),307. dausrulebeli danaSaulebis ( Inchoate Crime/OffencgsSesaxeb
ix. naSromis XlII Tavi, $2.2.2.
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VIl. danaSaulis individualuri Seracxvis doqtrinis
cheba da saxeebi

XX saukunis istoria da XXI saukunis mimdinare periodi
maCvenebelia imisa, rom saerTaSoriso samarTalSi, miuxedavad imisa,
ro m masSi saxelmwifosa da individualur pasuxismgeblobas Soris
SeZleb isdagvarad aris mijna  gavlebuli 2> mainc igrZnoba
kmayofilebis nakleboba sistemuri pasu xismgeblobis  koncefciis
mimarT?® kol eqti ur i bralis ,,nNi Sneb?%s06am arsebobi .
,danaklis is0 aRmofx vras xels uwyobs danaSaulis individualuri
Seracxvis _  individualuri pasuxismgeblobis _doqtrinis cneba.

danaSaulis individualuri Seracxvis dogtrina asocirdeba
individualuri pasuxismgeblobis statutiseuli cnebis saxeebTan.
misi cneba  gulisxmobs sisxlis sama rTlis saerTaSoriso
sasamarTloebis statutebsa da precedentul samarTalSi
aprobirebul, individual uri pasuxismgeblobis dafuZnebis rogorc
pozitiur  -samarTlebriv, aseve, zepozitiur ~ -samarTlebriv
kontegsts. 278 igi  koncentrirebulia Sedegze da gvTavazobs
produgtis miRe bis sxvadasxva wess. doqtrinis cneba Se iZleba
gamomdinareobdes mxolod praqtikidan an Teoriidan, an , SeiZleba ,
orientirebuli iyos oriveze.

agedan gamomdinare individualuri pasuxismgeblobis doqtr inis
cneba ar gulismobs mxolod dogmatikas, rogorc es sityv a
, doqt r i npirdagiri, sityvasityviTi mniSvnelobiT SeiZleba
igulisxmebodes. igi Tavis TavSi moicavs precedentul samarTalsa
da dogmatikas masSin, rodesac statutis Sesabamisi muxli
(statutiseuli  cneba) uZluria  samarTlebrivi  urTierTobis
gadasawyvetad, ,,Cumad wuyur ebs arsebul mdgomar eobaso,
reagireba aucilebelia. es ki xSirad xdeba. swored am dros iwyebs
CveulebiTi samarTalic mogmedebas (individualuri pasuxismgeblobis
dogtrinis SeqmniT). 279

individualuri pasuxismgeblobis dogtrinis mixedviT,
sisxlissamarTle brivi devnis subieqti, umeteswilad, ,,pirveli donis

5 ix. Bianchi, State Responsibility and Criminal Liability of IndividualkrebulSi : Cassese(ed.),

Oxford Companion (2009),6_24;Bonafe,State and Individd&Responsibility (2009)167_191.

" Sead. Gattini, Historical PerspectivkrebulSi: Nollkaemper, Wil{ed.), System Criminality (2009),

126; Bonafe State and Individual Responsibility (200286 191.

*""ix. Fletcher,Collective Guilt 111 YaleLJ(2002), 1513 1537, 1567_1572.

%% individualuri pasuxismgeblobis dogtrinis cneba ar moicavs individualuri

pasuxismgeblobis (statutiseuli cnebis) dafuZnebis yvela models. masSi

moiazreba individualuri pasuxismgeblobis (statutiseuli cnebis) damafuZnebeli

is modeli, romelic precedentuli samar Tli Taa ,, Sevsebulio.
%% CveulebiTi samarTlis gamoyenebasTan dakavSirebiT ix. turava, moZRvreba (2011),

129, 134, 145_146, 339, 430; ix. aseveZahar, Sluiter|CL (2008), 17.
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damnaSaveao. es aris maRal. pol i ti kur. an sarm
piri, romelic axdens masStaburi (saerTaSoriso) danaSaulebis

, ,l egalizaciasod, maT dagvemdebarebasSi my of i
igi gamoirCeva  sxva amsruleblisgan imiT, rom iyenebs saxelmwifos

aparatsa da xelqveiTebs danaSaulebis uSualod Casadenad. igi aris

danaSaulis Semogmedi  _ auctor intellectualisaseTi amsrulebeli SeiZleba

iyos, magaliTad, saxelmwifos meTauri _ politikuri Zalauflebis,

,saxelmwifo  aparatze bat onobi s60 unar.iasctornngebeot@lisp i r i

gmnis gansxvavebul socialur realobas, romliTac agezebs sxvas,
organizebas uwevs an gegmavs danaSaulebis Cadenas. zogadad , aseTi
tipis am sruleblebs umaRlesi sasjeli efardebaT. 280

individ ualuri pasuxismgeblobis doqtrinis cneba uaryofs
koleqtiuri Seracxvis models, vinaidan sisxliss amarTlebrivi
pasuxismgebloba da sanqcia unda  emyarebodes individis
braleulobis xarisxs. 281 am mizniT igi gvTavazobs konkretuli
pasuxismgeblobis saxis interpretaciis sxvadasxva meTods, auctor

intellectualis sisxlissamarTlebrivi devnis aucileblobiT. Sesabamisad,

sisxlis samarTlisTvis individualuri pasuxismgeblobis dogtrinis

cnebas gansakuTrebuli mniSvneloba aqvs, rom ar dakargos ultima ratio
fungcia.

erTgvarad, romis  statutf SegviZlia miviCnioT  erovnuli
kanonmdebl obis ,, k&% igil iSesaZioa mgaxdes sisxlis
samarTlis kanonmdeblobis axali modeli msoflio samarTlebriv
sistemaTa Soris. 283 misi mizani araa  adamianis yvela fundamenturi
uflebis darRvevis saerTaSoriso kri minalizacia. romeli darRvevac
araa sisxlissamarTlebrivi xasiaTis, amas saerTaSoriso samarTali
sisxlis samarTlisgan damoukideblad aregulirebs, kerZod,
adamianis uflebaTa samarTalSi. 284 Sesabamisad, individualuri
pasuxismgeblobis dogtrina am mxriv adamianis uf lebaTa samarTals
eyrdnoba _  saerTaSoriso sisxlis samarTals adamianis uflebaTa
samarTali ganumartavs sisxlissamarTlebrivad dasjad arahumanur
gmedebaTa Sinaarss.

i ndividualuri pasuxismgeblobis doqtrinis cne ba gulisxmobs
ko nkretuli pasuxismgeblobis statutise uli cnebisa da masze
arsebuli precedentuli samarTlis erTobliobas. saerTaSoriso
sisxlis samarTalma zemoT ganxiluli individualuri

pasuxismgeblobis dafuZneb is droebiTi, internacionalizebuli da

*05ead. Smeulers, HolaCulpability of Perpetrator&rebulSi: Smeulerged.), Collective Violence and

ICJ (2010),180_181.

*1sead. Weigend Problems of Attribution, 12ICJ (2014),265_266.

*235ead. Cryer, Friman, Robinson, Wilmshuyshtroduction to ICL (2014),75_76.
*®3ead. Fletcher,Grammar of CL (200)7 111.

' Sead. Cryer, Friman, Robinson, Wilmshuyshtroduction to ICL (2014)91_93.

81



permanentuli model ebis meSveobiT , ramdenime aseTi individualuri

pasuxismgeblobis dogtrina (saxe) SemogvTavaza kerZod:

_ joint criminal enterprisedoqtrina _ dafuZnebuli ICTY-i s mier ,

angloamerikuli samarTlis sistemaze dayrdnobiT,

romelmac gamoyeneba pova, aseve, |ICTRsa da Abridul

tribunalebSi;

Tanaamsruleblobis (co-perpetratior), arapirdapiri

amsruleblobisa (indirect  perpetratioh da arapirdapiri

(Tana)amsruleblobis (indirect (co)perpetratiof pasuxismgeblobis
dogtrinebi, romlebic ICC-is mimdinare  gamoyenebad
a

samarTals warmoadgens, umeteswilad, dafuZnebuli
germanul | sisxlis samarTlis dogmatikaze;

_ meTauris pasuxismgeblobis (superior responsibility igive,
command responsibilifydoqtrina, romelic farTod ganviTarda

ad hoc tribunaleb  Sida garkveuli endemuri modifikaciebiT
dResac gamoiyeneba ICC-i s mier .

aRniSnuli doqtrinebidan wminda saerTaSoriso
sisxlissamarTlebrivi xasiaTis Joint Criminal Enterprisas , arapirdapiri

(Tana)amsruleblobisa da meTauris pasuxismgeblobis doqgtrinebia.

individualuri pasuxismgeblobis yvela doqtrina xasiaTdeba

precedentuli samarTliT dadge nili gansxvavebuli obieqturi da
subieqturi  mxaris elementebiT, romelTa meSveobiTac Isini
individualuri pasuxismgeblobis saxeebad Camoyalibda, miuxedavad

imisa, rom pirdapir ar gamomdinareobs wina TavSi ganxiluli
individualuri pasuxismgeblobis statutiseuli cnebidan. 285 naSromsSi

gvemoT TiToeuli maTgani cal -calke igneba ganxiluli.

% gesabamisad, individualuri pasuxismgeblobis dogtrinisa da individualuri

pasuxismgeblobis cnebis Sinaarsi naSromSi gamoiyeneba identuri mniSvnelobiT.
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VIIl. droebiTi tribunalebis individualuri
pasuxismgeblobis doqgtrina

orive ad hoc tribunali individualuri pasuxismgeblobis
dasafuZneblad ZiriTadad or _ kriminaluri  miznobrivi
gaerTianebis (  Joint Criminal Enterpris§®®, igive (Tana)amsruleblobisa 287da
meTauris pasuxismgeblobis ( Superior (Commangyl Responsibility doqtrinebs
iyenebda. JCE,  igive (Tana)amsruleblobis koncefcia wminda
precedentuli samarTIliT Segmnili pasuxismgeblobis sax e iyo,
gansxvavebiT  meTauris pasuxismgeblobis doqtrinisgan, romlis
interpretacia, garkveulwilad, statutiseuli cnebiT moxda.

am TavSi Cven ar gavaanalizebT individualuri
pasuxismgeblobis yvela saxes ad hoc tribunalebSi , igidan
gamomdinare, rom es naSromis miznebSi ar Sedis. 288 individualuri
pasuxismgeblobis doqtrinis cnebis irgvliv ad hoc tribunaleb is
iurisprudenciaSi yurads aRebia amsruleblobis instituti, romlis
farglebSic, JCEis a da meTauris pasuxismgeblobis doqtrinebis
garda, naSromSi ganxiluli igneba indi vidualuri pasuxismgeblobis
sxva saxeebic, magram aRniSnul or dogtrinasTan mimarTebiT 289
SedarebiT -samarTlebrivi kuTxiT. ad hoc tribunalebSi meTauris
pasuxismgeblobis doqtrinis cnebas, saerTo niSan -Tvisebebis gamo
ICC-is individualuri  pasuxismgeblobis  doqtri nasTan erTad
ganvixilavT.

ad hoc tribunalebSi individualuri  pasuxismgeblobis
dogtrinis Seqmnis aucilebloba Tavidanve gamovlinda. 290

%% Joint Criminal Enterprise dogtrinis sxvadasxva garTul Sesatyvisze ix. turava,

safuzvlebi (2015), 209 210; turava, sisxlis samarTali (2013), 348; avalize ,
gaerTianebuli  danaSaulebrivi  organizacia, krebulSi: naWyebia (red.),
organizebuli danaSauli (2012), 103; mWedlisv ili  -hedrixi, gamovlinebis formebi
(2011), 265. dogtrinis garTuli Sesatyvisi _ ,, kriminaluri miznobrivi gaerTianeba 60
_ gamomdinareobs TviTon misi Sinaarsidan, romelic asocirdeba danaSaulebrivi

dajgufebis mizanTan, gegmasTan. daw. ix. naSromis am Tavis $4.

287 Joint Criminal Enterprise dogtrinis garTuli Sesatyvisi _ (Tana)amsrulebloba _
gamomdinareobs doqtrinis angloamerikuli xasiaTidan, erTiani  amsruleblobis
principidan. igi Tanaamsruleblobis sistemur cnebas efuZneba. daw ix. naSromis am

Tavis $1, $2, $4, $5 da $7.

28 Cveni mizania individualuri pasuxismgeblobis dogtrinis gaanalizeba, romelic

statutiseuli da precedentuli samarTlis erTobliobas gulisxmobs.

9 vinaidan ad hoc tribunalebSi individualuri pasuxismgeblobis wminda
saerTaSoriso sisxlissamarTlebriv doqt rinas JCE da meTauris pasuxismgebloba
warmoadgenda.

2% am TavSi gamoyenebulia statia: dgebuaZe, kriminaluri miznobrivi dajgufeba, 1/28
marTimsajuleba da kanoni (2011), 101_110, romelic naSromSi ganaxlebuli da
Sevsebulia axali gadawyvetilebebiTa da mosazrebe biT.
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1. individualuri pasuxismgeblobis doqtrinis Segmnis aucilebloba
yofili iugoslaviis tribunalSi

individualuri pasuxismgeblobis doqtrinis Segmnis
aucilebloba ICTY-is sagmianobs pirvelsave etapze gamovlinda
Prosecutor v. Dusko Tadis sagmeze. amis mizezi iyo individualuri
pasuxi smgebl obi s statutiseul.i cnebis
abstraqtuli  Sinaarsi. me -7(1) muxli statutis mo mxmarebels
konkretuli  principebis, dogmatikis doneze, individualuri
pasuxismgeblobis dafuZnebis konkretul gzas ar sTavazobda. igi,
pragtikulad, yvelafris uflebas aZlevda braldebis mxares
sisxlissamarTlebrivi  devnis  dasawyebad. 291 mTeli  agcenti
gadatanili iyo precedentul samarTalze, rogor gadaWrida am
,,uunarobasao da abstraqtul obas.

advilad misaxvedria, ad hoc tribu nalis Semgmnelebis mier me

uunarao

71) muxl| i s struqgtur a (,,uunasegieldad iyoTavi danve

mravalazrovnad Camoyalibebuli. vinaidan tribunali Segmni li iyo
adamianTa didi jgufis, saerTo mizniT Segmnili gaerTianebebis
TanamogmedebiT Cadenili danaSaulebis aftvis, individualuri
pasuxismgeblobis dafuzZnebac, minimum, erovnul samarTalze ufro
metad bundovani da Znelad dasadgeni igneboda.

meore mxriv, me7(1) nuxlis abstraqtuloba, ad hoc tribunalebis
statutebis angloamerikuli samarTlis ( common laywgavlenis  Sedegic
iyo. masSi naklebi yuradReba eqceoda sisxlis samarTlis zogad
principebs, amsrulebloba -Tanamonawileobis pasuxismgeblobis
saxeebis konkretizacias da or ientirebuli  iyo monawileobis
xarisxze, rogorc ukve aRvniSneT, erTiani  amsruleblobis principze
(unitarial concept of perpetratian Einheitstiterschaiy?? risi gaTvaliswinebac
sasjelis daniSvnis dros xdeboda.

Sesabamisad, saerTaSoriso Tanamegobrobam ad ha tribunalebSi
individualuri pasuxismgeblobis s akiTxis gadawyveta da dazusteba
mosamarTleebs _ p recedentul samarTals miando individualuri
pasuxismgeblobis doqtrinis Sesagmnelad. precedenti, ra Tgma unda,
aucileblobis SemTxvevaSi ufro advilad Sesacvleli iyo , vidre
statuti.

JCEis mTavari makvalificirebeli garemoebebis ganxilvamde,
meti sicxadisTvis, ganvixiloT misi koncefcia.

#Lix. ICTY-is statutis me -7(1) muxli: ,, vinc dagegma ..... an sxva saxilT exmareboda ... 0
#23ead. Ambos Treatise on ICL, Voll (2013),105_106.
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2. (Tana)amsruleblobis koncefcia

JCEis individualuri pasuxismgeblobis koncefcia Tavisi

SinaarsiT iyo revoluciuri da pird apir Sed egze orientirebuli.
igi saerTaSoriso Tanamegobrobis interesebis Sesabamisad, ICTY-i s
saapelacio palatis mier precedentul samarTalze dayrdno biT

SemuSavda. Sesabamisad, igi wminda, precedentuli samarTlis
pasuxismgeblobis saxes warmoadgenda. 293 misi Seqmnis momentidan JCE

xSirad gamoiyeneboda  ad hoctribunalebis iurisprudenciaSi maRali
Tanamdebobis pirebis gasasamarTleblad, rogorc ,jadosnuri
iaraRi 0 (magic weapo)?2* da bralmdeblebisTvis ,Ssayvarel cnebadac 0

(darling notio moixsenieboda 295

JCE, iseve rogorc m eTauris pasuxismgebloba, mxolod

saerTaSoriso sisxlis samarTlis nawil ia. rac niSnavs imas, rom
orive warmoadgens wminda saerTaSoriso sisxlis samarTlis
individualuri pasuxismgeblobis dogtrinas, romelsac pirdapiri
analogi ar gaaCnia romelime qveynis sisxlis sa marTlis sistemaSi. 29
JCE gaxda Seucvleli, par excelenc&oncef cia ICTY-Si, im maRali
rangis samxedro da politikuri Tanamdebobis pirebis
sisxlissamarTlebrivi devnisTvis, romlebic gegmavdnen

farTomasStab ian danaSaulebs da avalebdnen sxvas maT Cadenas. 297

JCEis mTavari arsi , rac aerTianebs mis yvela wevrs, es aris
monawileTa erTiani ganzraxva, miaRwion saerTo mizans, romelic
gamoixateba konkretuli an/da abstraqgtuli danaSaulebis CadenaSi

saerTo gegmis fargl ebSi. amitomac uwodeb dnen mas sawyis etapze _
Prosecutorv. Tadicis saqgmeze saerTo miznis doqtrinas (common purpose
doctrine.

ICTY doqgtrinas sxvadasxva sagmeSi gansxvavebuli terminebiT
moixseniebda . magaliTad, saerTo danaSaulebrivi gegma (common criminal
plan), saerTo danaSaulebrivi mizani (common criminal prposeg, saer7o

mizan/i (common purpogeda a.S. mogvianebiT precedentulma samarTalma
gansazRvra, rom yvela es termini pasuxobda pasuxismgeblobis erT

*35ead. Werle, JessbergePrinciples of ICL (2014)200_201.

*%ix. Ambos,JCE and Command Responsililis JICJ (2007),159.

*%ix. CasseseCriminal Responsibility, 91CJ (2007) 110; ix. aseve: Jain, Perpetrators and Accessories
(2014),98.

*®ix. Werle, JessbergePrinciples of ICL (2014)200_201.

#"sead. Sliedregt Individual Responsibility (2003),0L. magaliTad, Prosecutor v. Slobodan Milosevic
is, Prosecutor v. Radislav Krstisa da sxvaTa sagmeebi. ix. naSromis am Tavis $6 da $8.1.

85



saerTo formas, romelsac unda dargmeoda _ kriminaluri miznobrivi
gaerTianeba (Joint Criminal Enterprisg®®®

3. Prosecutor v. Tadids saqme

JCE rogorc saerTo sisxlissamarTlebrivi pasuxismgeblobis

,,Sistemuri Seracxvis forma 0 damkvidrda ICTY-is saapelacio palatis
mier Prosecutor v.Tadicis sagmeSi, romelSic pirvelad gamovlinda
dogtrinis Seqmnis aucilebloba. 299

adusko tadiCi (Dusko Tadig iyo serbeTis demokratiuli partiis
(SDS adgilobrivi  warmomadgenlobis prezidenti, romelic 1992
wlidan  bosnia -hercogovinaSi  araserbi mosaxleobis eTnikur wmendas
axorcielebda. 300 mas bralad edeboda adamianurobis winaaRmdeg
mimarTul i danaSaulis Cadena 301 da Jenevis 1949 wlis konvenciebis, 302
omis kanonebisa da Cveulebebis darRveva 303304

tadiCis monawileobiT samxedro da sapolicio Zalebis
gamoyenebiT Cadenil eTnikur wmendaSi gansakuTrebiT aRsaniSnavia
galaqg  prjedoris (Prijedor) epizodi, 305 kerZod, jaskiCis  (Jaskic)
dasaxlebaSi Sesuli SeiaraRebuli dajgufebis mier xuTi mamakacis
mkvlelobis faqti. .eTnikuri wmenda 0 mimdinareobda mamakacebis
gancalkevebiT qalebisa da bavSvebisagan, maTi umowyalo cemiTa da

8 ix. ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and LTikicJudgment

26.2.2009par . 95, sqolio 131.

9% . ICTY, Prosecutor v. Tadi&C Judgment15.7.1999172 da momdevno par .
300

Prosecutor v. Tadits sagmeze daw. ix . Gustafson Tadic, krebulSi : Cassese(ed.), Oxford
Companion (20090944 949.
1ix. ICTY-s statutis me -5 muxli: polit ikuri, rasobrivi an religiuri jgufebis
devna; gaupatiureba; mkvleloba; arahumanuri gmedebebis Cadena.
%2 ix. ICTY-s statutis me -2 muxli: ganzrax mkvleloba; wameba an arahumanuri
mopyroba; ganzrax seriozuli dasaxiCreba an janmrTelobisaTvis zianis miyeneba.
%3jx. ICTY-is statutis me -3 muxli: sastiki mopyroba; mkvleloba.
¥4ix . GustafsonTadic,krebulSi : Cassesged.), Oxford Companion (200944 _949.
35 prijedorSi,  bosnia -hercogovinis erT -erT  msxvil qgalagSi, 1991 wlis
monacemebiT, 112 543 macxovreblidan 43,9  procenti iyo musulmani, 42,3 procenti _
serbi da danarCeni _ sxva eTnikuri warmomavlobis mosaxleoba. prijedoris
eTnikur wmendasTan erTad, sayuradReboa, aseve, mimdebare qalaq kozaraCis (KozaraQ

L Tni kur i wmendi sd epi zodic, s-mdkan8idobighanosaklidae bi T,

800mde igna daxocili sxvadasxva sastiki arahumanuri mopyrobiT. kozaraCis
okupaciaSi tadiCic  monawileobda. daw. ix. ICTY, Prosecutor v. Tadid,C Judgment7.5.1997,
127 da momdevno par .; ICTY, Prosecutor v. Staki®,C Judgment31.7.D03,par. 51; ICTY, Prosecutor
v. Krajisnik, TC Judgment27.9.2006469 da momdevno par.
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sxva arahumanuri gmedebiT. daj gufebis so flidan gasvlis Semdeg
xuTi mamakaci ipoves mokluli 308

braldebis mxaris masalebSi moipoveboda jaskiCS/  Sesul
SeiaraRebul dajgufebaSi tadiCis wevrobis damadasturebeli
sakmarisi mtkicebuleba , rogorc erT -erTi SeiaraRebuli pirisa,
magram arc erTi ar iyo pirdapi ri xasiaTis, romelic daamtkicebda
mis kavSirs xuTidan Tundac erT -erTi mamakacis mkvlelobasTan. ar
iyo araferi cnobili , Tu vin esrola uSualod maT da ra
garemoebebis safuzZvelze. 307

sasamarTlo palatam sofel Jjaskicis epizodSi tadiCis
sisxlissamarTlebri vi pasuxi smgeblobis ganxilvisas irelevanturad
ar miiCnia is garemoeba, ro m im dRes mimdebare sofel SIvCSi (Sivci),
didi SeiaraRebuli serbuli dajgufebis mier Catarebul eTnikur
wmendas dasaxlebaSi msxverpli ar mohyolia . es faqti iZleoda
varaudis saSualebas, rom mkvle loba ar iyo ori soflis eTnikuri

wmendisd ganxorcielebis gegmis nawili, romelSic monawileobda
braldebuli. 308

sasamarTlo palata ar gamoricxavda, rom xuTi mamakacis
mkvleloba, SesaZloa, ganxorcielebuliyo sofelSi  Sesuli
SeiaraRebuli dajgufebis mier, magram tad iCi, sagmeSi arsebuli
mtkicebulebebidan gamomdinare, amis gamo  ver igneboda
sisxlissamarTlebrivad pasuxismgebeli. 309

braldebis mxarem gaasaCivra sasamarTlo palatis
gadawyvetileba. misi azriT, sasamarTlo palatis mier saerTo miznis
doqtrinis uaryofa precedent uli samarTlis Secdomas
warmoadgenda.310 xuTi mamakacis mkvleloba SeiaraRebuli konfligtis
farglebSi sivCisa da JjaskicCis soflebze =~ Tavdasxmisas,
braldebulisTvis iyo warmosadgeni, winaswargaTvaliswinebadi
movlena, romelic, braldebis azriT, mas unda gaeTviTcnobie rebina. 311

prokuroris apelaciiT, sabolood, tadiCi unda
gamocxadebuliyo damnaSaved ICTY-is statutis me  -7(1) muxlis
mixedviT, saerTo miznis dogtrinaze miTiTebiT, miuxedavad imisa, Tu

romeli serbuli dajgufebis wevrma mokla xuTi mamakaci. 312

% daw. ix. ICTY, Prosecutor v. Tadid,C Judgment7.5.1997par. 366_376.
ix. iqve, par. 373.

ix. iqve.

ix. iqve.

$%x. ICTY, Prosecutor v. Tadi&C Judgmet 15.7.1999par . 172.

$ix. iqve, par. 176_177.

ix. iqve, par. 177.
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dacvis mxarem saerTo miznis  doqtrinis sagmesTan

araadekvaturobis gamo ar gaiziara braldebis mosazreba . Mmisi
azriT, unda damtkicebuliyo, ramdenad moicavda Tavis TavSi
Tavdasxmis gegma, romelSic , savaraudod , {adiC/i  monawileobda |,
mkvlelobas da Ca i Tries Tu ara igi masSi mkvlelobis gegmiT 313
saapelacio palata braldebis mxaris sasargeblod ar
daeTanxma sasamarTlo palatas kriminaluri dajgufebis sagmianobasSi
tadiCis , , pasiuri 06 monawil eobis Taobaagti mrei azr
rols asrulebda SeiaraRebuli dajgufebis sagmianobaSi, romelmac
imsxverpla 5 mamakaci sofel jaskiC Si31% tadiCis  pasuxismgebloba
dasabuTebuli iyo saerTo miznis dogtrinaze  dayrdnobiT
4. (Tana)amsruleblobis koncefciis d afuZneba precedentul
samarTalSi

ICTY-i s saapelacio palata  Prosecutor v. Tadits sagmeze jaskiCis

epizo dis  kvalifikaciis procesSi dadga Teoriuli komponentis
Segmnis  aucileblobis  winaSe. mas unda  daekmayofilebina
individualuri pasuxismgeblobis statutiseuli cneba da pasuxi
gaeca yvelaze mTavar kiTxvaze ICTY-i s iurisprudenciaSi: SeiZleboda

Tu ara piri saerTaSo riso sisxlis samarTlis mixedviT damnaSaved

gamocxadebuliyo, miuxedavad imisa, moipoveboda Tu ara pirdapiri
mtkicebuleba mis mier danaSaulis Cadenis Sesaxeb? 315 aRsaniSnavia,
rom saapela cio palatis erT -erTi mosamarTle Prosecutor v. Tadits
sagmeze iyo saerTa Soriso samarTlis cnobili specialisti antonio
kazese (Antonio Casse$e igi JCEis erT -erT mTavar damcvelad
iTvleboda. 316

saapelacio palatis mier Segmnil  doqgtrinas  unda
daeregulirebina  jgufuri danaSauli, romelic gadawyvetda
pirdapiri mtkicebulebis problemuro bis sakiTxs im sagq meebTan
dakavSirebiT, romlebSic igi Znelad mosaZiebeli an rTulad
dasanaxi iyo. kerZod, dogtrinas unda gaemartivebina im pirTa dasja,
romlebic jgufur danaSaulebSi arapirdapir monawileobdnen.

saapelacio palata S individualuri pasuxismgebl obis
doqtrinis Segmnis procesSi saerTaSoriso samarTalTan erTad unda
daekmayofilebina sisxlis samarTlis individualuri

3ix. iqve, par. 176_177.

4ix. igve, par. 180, 183.

#%ix. iqve, par. 185.

#%ix. CasseseCriminal Responsibility, §1CJ (2007),109_133; ix. aseve: Cassese and the Members of
the JICJ, Amicus Curia®rief on JCE, 2CCLF (2009),289_330.
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pasuxismgeblobis principi _ nulla poena sine culpd’ rasac TviTonve
gausva xazi. 318 amisTvis man sasamarTlo palatis mier uaryofili
saerTo mizni s doqtrinis konkretizaciis meTods mimarTa.

ICTY-is statutis me7(1) muxlis ganmartebisas saapelacio
palatam, erTi mxriv, xazi gausva individualuri pasuxismgeblobis
statutiseul ganmartebas, romelic faravda danaSaulSi fizikur

amsruleblobasa da ,,braleul u mo g me d o bcalmalde ofmission aq
igulisxmeboda amsrulebloba tradiciuli gagebiT. meore mxriv,

statutiT dasjad danaSaulebSi, palatis azriT, amsruleblob a
SesaZlebeli iyo saerTo miznis an gegmis realizaciis meSveobiTac

(through participation in the realis&tn of a common design or purpy3&

aRniSnuli ganmartebiT, me  -7(1) muxISi amsruleblobis cnebas

garkveulwilad Tanamonawileobis elementebic daemata.
individualuri pasuxismgebloba ve r igneboda limitirebuli mxolod

im  pirebiT, romlebic uSualod axorcielebdnen obieqtur
elementebs, 320 saerTaSoriso danaSaulebis bunebis

gaTvaliswinebiT. 321

ICTY-i s statuti, rogorc zemoT aRvniSneT, ar gansazRvravda
saerTo miznis Teorias damoukidebel i pasuxismgeblobis saxed.
dogtrinis mTavari  elementebi saapelacio palatam ganaviTara
saer TaSoriso CveulebiTi samarTlis, kerZod, meore msoflio omis
Semdgomi precedentuli samarTlis analizis Sedegad. 322
4.1.(Tana)amsruleblobis pasuxismgeblobis damafuZnebeli elementebi

saapelacio palatam Prosecutor v. Tadiis sagmeze gansazRvra
gmedebis JCEis d oqtriniT  kvalifikaciisaTvis  aucilebeli
obieqturi da subieqturi elementebi. dafuznda JCEi s sami kategoria.
saerTaSoriso  CveulebiTi  ( precedentuli) samarTIiT samive
kategorias, gaaCnia ra saerTo obieqturi mxaris niSnebi, yvelas
gansxvavebuli subieqturi mxari s forma aqvs. 323

#7ix. KreR, Nulla poena nullum crimen sine legeebulSi:  Wolfrum (ed.) MPEPIL, Vol. VIl (2013),
889_898.

#8ix. ICTY, Prosecutor v. Tadi®yC Judgment15.7.1999par. 186.

ix. iqve, par. 188.

30 3ead. iqve, par. 189_190.

¥1s5ead. iqve, par. 191.

%2ix. iqve, par. 195_199; ix. aseve: Danner, MartinezGuilty Associations, 9€LR (2005),102_119.
%3 JCEis obieqturi da subieqturi elementebis ganxilvisas, Prosecutor v. Tadids
sagmesTan erTad naSromsSi ganxilulia ad hoc tribunalebis sxva sagmeebic,
romlebSic individualuri pasuxismgebloba, ZiriTadad an damatebiT, dafuZnda
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4.11 (Tana)amsruleblobis obieqturi elementebi

ICTY-m, Prosecutor v. Tadis sagmeze, gansazRvra JCEis sami
aucilebeli obieqturi  elementi yvela kategoriis mimarT. 324 esenia:

_ monawileTa simravle (plurality of persong

_ saerTo gegmis, mi znis arseboba  (existence of a common plan,
design);

_ braldebulis monawileoba saerTo gegmasSi (participation of
the accused in the common de3ign

konkretizaciis  miuxedavad, samive  aRniSnuli  piroba
Segnebulad abstraqtuli xasiaTisaa, individualuri
pasuxismgeblobis dafuzZnebis ufro meti efeqturobisa da
produgtiulobisaTvis.

4.111. monawileTa simravie

JCEis pirveuli aucilebeli obieqturi elementiT  xazi gaesva
doqgtrinis  cnebis  Tanaamsruleblobis  funqcias, rom igi
warmoadgenda jgufuri danaSaulis pasuxismgeblo bis formas.
saapelacio palatis azriT, ,, saerTo mi z Rweva m
SesaZlebeli iyo mxolod ramdenime, sul cota, ori piris
monawileobiT. zeda zRvari ar iyo dadgenili. Tumc a aRniSnuli
elementis Sinaarsi savaldebulo moTxovnad ar ayenebda yvela
amsrulebelis ,,orga ni zebul 6 monawil eobas samxedr o, pol
administraciul erTeulSi. kvalifikaciis procesis gamartivebis
mizniT, JCE damakmayofilebeli iyo , ,araorgani zebul i o
(araoficialuri) jgufis SemTxvevaSic. 325
monawileTa simravlis elementis cneba ar amaxvilebda
yurad Rebas amsrulebelTa ierargiul mdgomareobaze . ag
moiazrebodnen aseve politikuri, policiuri organoebis, samxedro
Zalebis liderebic, = romlebic JCEIis marTviT ~ Cadiodnen
saerTaSoriso danaSaulebs. 326
JCEis dogtrinaze dayrdnobiT. zogadad, ad hoc tribunalebis precedentuli
samarTlis analizi daw. ix. ShabasUN Tribunak (2006).

%4ix. ICTY, Prosecutor v. Tadi&C Judgment15.7.1999par. 227.

3 ix. iqve; ix. aseve: ICTY, Prosecutor v. VasiljevicAC Judgment 25.2.2004,par. 100; ICTY,
Prosecutor v. StakicAC Judgment 22.3.2006,par. 64 ; ICTY, Prosecutor v. BrdaninAC Judgment
3.42007,par. 415, 438; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and Lukic,
TC Judgment26.2.2009par. 98.

%% ix. ICTY, Prosecutor v. Staki®aC Judgment 22.3.2006par. 64; ix. aseve: ICTY, Prosecutor v.
Vasiljevic,AC Judgmat, 25.2.2004par. 100.
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4.112. saerTo gegmis, miznis arseboba

JCEis meore aucilebeli obieqturi elementiT ICTY-m,
individualuri pasuxismgeblobis doqtrinis Segmnis safuZvels 327
gausva xazi. yvela monawile unda mogmedebdes saerTo gegmis, miznis
farglebSi. es moTxovna aadvilebda kvalifikaciis process

saapelacio palatam saerTaSoriso danaSaulebis bunebis, zogadad,

kvalifikaciis sirTulis gaTvaliswinebiT, b raldebis mxare am

SemTxvevaSicar SezRuda ,, mkacri mtkicebul ebebiso wal
meore obieqturi elementiT  savaldebulo ar iyo JCEis saerTo

gegmis an miznis sit  yvasityviTi  mtkiceba. igi  SeiZleba
war moSobiliyo moulodnelad, ucabedad (improvizebulad) da

fagtebidan gamomdinare damtkicebuliyo. konkretuli danaSaulis
Casadenad, saapelacio palatis azriT, kvalifikaciisTvis
mniSvneloba ar hgonda saerTo gegma an mizani danaSaulis Cadenamde
igneboda  momzadebuli, formulirebuli, Tu mis Semdeg.
miS vnelovani iyo gegmis, miznis kriminaluri Sinaarsi,
gaTvaliswinebuli danaSaulis CadeniT. 328

saerTo miznis, gegmis elementi ver dakmayofildeboda, Tu JCE

is wevrebi danaSauls sCadiodnen ara saerTo danaSaulebrivi miznis
Sesrule bis mizniT, aramed piradi SurisZiebiT, miuxedavad aseTi
danaSaulis  sistematuri Cadenis SemTxvevisa. 329

JCEiIs eqscesi so kar gi Proseggoa v.i Llmajas sagme.

kosovos ganmaTavisuflebeli armiis (KLA) jariskacebi samxedro
pirebisTvis  gankuTvnili  sako ncentracio  banakis  patimrebs
sistematurad scemdnen, awamebdnen da sastikad epyrobodnen.
miuxedavad amisa, saapelacio palatam saerTo miznis elementi uaryo
im argumentiT, rom ar iyo gamoricxuli, jariskacebi, saerTo miznis
asrulebis nacvlad, mogmedebdnen piradi SurisZiebiT. 330

4.113. braldebulis monawileoba saerTo gegmasSi

mesame aucilebeli obieqturi elementi gulisxmobs JCEis
sagmianobaSi braldebulis monawileobas aucilebeli subieqturi
elementebiT . am elementT minimaluri  monawileobis dadgenac

%7ix. naSromis | Tavi.

8 ix. ICTY, Prosecutor v. TadicAC Judgment 15.7.1999par. 227; ix. aseve: ICTY, Prosecutor v.
Vasiljevic,AC Judgment25.2.2004par. 100; ICTY, Prosecutor v. Kvock&C Judgment28.2.2005par.

98; ICTY, Prosecutor v. StakiAC Judgment 22.3.2006,par. 64; ICTY, Prosecutor v. BrdaninAC
Judgment 3.4.2007,par. 413, 418, 439; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic,
Lazarevic and LukicTC Judgment26.2.2009par. 98.

$9ix. ICTY, Prosecutor v. BrdanirAC Judgment3.4.2007 par. 417_418; ix. aseve: ICTY, Prosecutor
v. Limaj,AC Judgment27.9.2007par. 113_115.

*0ix. ICTY, Prosecutor v. LimapC Judgment27.9.2007par. 105_117.
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sakmarisi a. auci lebeli ar aris amsruleblis monawileoba moicavdes

danaSaulis konkretuli Semadgenlobis Sesrulebas. magaliTad,
mkvlelobis, wamebi s da sxv. saapelacio palatam aRniSna, rogorc ki
monawile gaiziareb s JCEis ganzraxvas, igi amiT ukve exmareba an sxva
gziT axorcie lebs gaerTi  anebis sagmianobas. Sesabamisad, aRniSnuli

elementi ar gulisxmobda fizikur monawileobas braldebulis
daswreba ar iyo auclebeli kriminaluri dajgufebis wevrobisaTvis.
am elementiT, bralmdebeli ar iyo valdebuli emtkicebina
braldebulis iseTi monawi leobis  xarisxi, romlis gareSec
danaSauli ver ganxorcieldeboda. 331

mesame obieqturi element iT , ar aris savaldeb ulo
braldebulis monawileoba lyos aucilebeli an arsebiTi Cadenili
danaSaulis yvela elementis mimarT _ mniSvnelovani a misi arsebiTi

monawileoba i m danaSaulebTan mimarTeb i T, rom elTa CadenisTvisac
mas brali  edeba33?

412. (Tana)amsruleblobis sami kategoria _  subieqturi elementebi

ICTY-is s aapelacio palatam Prosecutor v. Tadis sagmeze,
Camoayaliba JCEis sami kategoria (saxe): 333

1) ZiriTadi (basicJCE);
2) sistemuri (systemidCB);

3) gavrcobili (extendedCE).

samive kategoria exeba danaSaulis Casadenad saerTo mizniT
gamsWhvalul adamianTa dajgufebas, romelic garkveuli
TaviseburebebiT xasiaTdeba. precedentuli samarT ali, erTi mxriv,

sami kategoriis cn ebiT, ayalibebs JCEis subieqgtur elementebs da
aseve, meore mxriv, zemoT ganxilul saerTo obieqtur niSnebTan

erTad, TiToeuli kategoriisaTvis damaxasiTebel specialur

obieqtur  elementebs , rac gamomdinareobs subieqturi elementebidan.

412.1.ZiriTadi (Tana)arsrulebloba

pirveli kategoria, romelsac ZiriTad JCEis  uwodeben,
xasiaTdeba SemTxveviT, rodesac yvela braldebuli monawileobs
saerTo gegmis farglebSi da amoZravebs erTi da igive saerTo

%Lix. ICTY, Prosecutor v. TadicAC Judgment 15.7.1999par. 227; ix. aseve: ICTY, Prosecutor v.

Krnojelac,AC Judgment17.9.2003par. 81; ICTY, Prosecutor v. VasiljeviC Judgment25.2.2004par.

100, 119;ICTY, Prosecutor v. Kvock#®C Judgment28.2.2005par. 98; ICTY, Prosecutor v. Staki&\C
Judgment22.3.2006par. 64; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and
L%l;kic,TC Judgment 26.2.2009par. 103_106.

ix. ICTY, Prosecutor v. Brdani®yC Judgment3.4.2007 par. 427, 430.
¥3ix. ICTY, Prosecutor vTadic,AC Judgment15.7.1999par. 195.
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ganzraxva . aq yvela monawile pasuxismgebeli a jgufis mier Cadenili

danaSaulisaTvis, ganurCevlad maTi monawileobis xarisxisa. 334

pirveli  kategoriiT  gmed ebis  kvalifikaciisaTvis unda
dadgindes:

dajgufebis erT -erT aspeqtSi mainc braldebulis

mxridan monawileobis survili;

_ danaSaulebrivi ganzraxva, gaziarebuli jgufis sxva

wevrebT an erTad. 335

Sesabamisad, mniSvnelovania, braldebul ebi Sevidnen
SeTanxmebaSi dajguf ebis sxva wevrebTan. gamoZiebam ZiriTadi  JCEis
gamosayeneblad unda daadginos, rom JCEis saerTo gegma

mdgomareobda (msxverplis) mkvlelobaSi, braldebuli Tavisi nebiT
monawileo bda am saerTo gegmis erT -erT aspeqtSi mainc da
braldebuls ganzraxuli hgonda daxmarebis gaweva mkvlelobaSi,
miuxedavad imisa, rom Tavad ar Caudenia danaSauli. aucilebeli ar
aris, rom pirma uSualod Caidinos danaSauli, sakmarisia misi
monawileoba dajgufebis e rT -erT gmedebaSi mainc.

saapelac io palatam ZinTadi JCEis dafuZnebisas ramdenime
sagme gamoiyena meore msoflio omis Semdgomi precedentuli
samarTlidan , rom gaemarTle bina misi gamoyeneba. aseTi iyo Almelos
sagme sadac didi britaneTis sasamarTlom  saerTo d ajgufebis
(common enterprige doqtrinaze dayrdnobiT sami germaneli chno
damnaSaved britaneli samxedro tyvis mkvlelobaSi . miuxedavad imisa,
rom mxolod erTma moiyvana gmedeba sisruleSi, samive nacisti
mkvlelobis monawiled CaiTvala, gamomdinare igidan, rom yv elas
hgonda britaneli jariskacis mokvlis ganzraxva. isini iyvnen
mkvlelobis danaSaulis Tanaamsruleblebi. 336

meore  moyvanili  magaliTi exeboda kanadis samxedro
sasamarTlos mier ganxilul Hoelzer et alis s agmes. kanadeli tyvis
mkvlelobisTvis sami germanelis gasamarTlebisas miTiTeba gakeTda

$34ix. iqve, par. 196; ix. aseve:  ICTY, Prosecutor v. Staki&C Judgment31.7.2003par. 436; ICTY,
Prosecutor v. KrnojelacAC Judgment17.9.2003par. 89, 95 96; ICTY, Prosecutor v. Simic, Tadic, Zaric,
TC Judgnent Separate Opinion dfindholm 17.10.2003par. 157; ICTY, Prosecutor v. Blagojevic and
Jokic, TC Judgment 17.1.2005par. 703; ICTY, Prosecutor v. Sainovic, Milutinovic, Ojdanic, Pavkovic,
Lazarevic and Lukic,TC Judgment 26.2.2009,par. 95_96. aRniSnul sagmeebSi danaSaulSi
monawileebs amoZravebdaT saerTo ganzraxva miznis gansaxorcieleblad

sxvadasxva individualuri modifikaciebiT.

3Bix. igve.

%% ix. iqve, par. 197; Almelos sagmis Sesaxeb daw. ix. aseve: Law Reports of Trials of War
Criminals, Vol | (1947), 35_45, <https://www.loc.gov/rr/frd/Military Law/pdf/LawReports_Voll.pdf,
[9.2.2016].
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isev saerTo dajgufebis dogtrinaze. yvela maTganma icoda, rom

kanadeli konkretul adgilas mokvlis ganzraxviT gadahyavdaT.337

saapelacio  palatam pirvel kategoriasTan mimarTebiT
precedentuli samarTlidan sxva sagmeebic moiyvana ,  pirvel
kategoriis sa ilustraciod, romelTa mixedviTac danaSaulis
Casadenad Segmnili jgufis erT -erTi wevris  mier Cadenili
danaSauli yvela wevris mier Caden |l danaSaulad iTvleboda,
saerTo dajgufebis dogtrinis farglebSi. 338

412.2.sistemuri  (Tana)amsruleblob a

meore kategoria _sistemur / JCE gulisxmobs ,,Sistemur
sisastike s, Zaladoba so , upirvel es a, ymgolicaas
sakoncentracio banaki. aseT danaSaulebs, umeteswilad, sCadian
banakis guSagebi, mcvelebi da sxva pirebi, romlebsac Segnebuli aqvT
danaSaulebrivi , , si st emado. saval debul oa xel Sewyobi s
dadgena. sistemis bunebis codna SeiZleba dadgindes braldebulis
Zalauflebidan, misi ierargiuli poziciidan gamomdinare. 339

meore kategoriiT gmedebis kvalifikaciisaTvis, unda dadgindes:

__organizebuli represiuli s istemis arseboba;

_ braldebulebis mxridan aqtiuri monawileoba masSi, misi
bunebis codna;

_ danaSaulSi monawileobis gangrZobadi ganzraxva 340

Sesabamisad, subieqturi MXri 2 sistemuri kategoria
gamoixateboda saerTo gegmis Segnebasa da misi ganxorcielebis
ganzraxvasSi. es pirvel i da meore kategoriis subieqtur niSnebs xdis
er Tgvars ganzraxvasTan mimarTebiT , romelic Seesabameba sistemis
saerTo gegmasa da ,, 2481l adobisd mizans.

saapelacio palatam sistemuri  JCE-is sailustraciod ramdenime
sagme gamoiyena meore msofli o omis Semdgomi precedentuli
samarTlidan , misi gamoyenebis dasabuTebis mizniT. aseTiiyo Dachau
sa da Belsenis s akoncentracio banakebis sagmeebi, pirveli,

ganxiluli asSSis sasamarTlos, xolo meore _ didi  britaneTis
samxedro sasamarTlos mier, orive germaniaSi. orive sakoncentracio
*¥7ix. iqve.

3Bix. igve, par. 198 201.

%9ix. iqve, par. 202_203; ix. aseve:  ICTY, Prosecutor v. KrnojeladC Judgment17.9.2003par. 89,
92, 96; ICTY, Rosecutor v. Simic, Tadic, Zari@,C Judgment Separate Opinion dfindholm 17.10.2003,
par. 157; ICTY, Prosecutor v. Vasiljevie)C Judgment25.2.2004par. 101; ICTY, Prosecutor v. Sainovic,
I3\ﬁ|(i)lutinovic, Ojdanic, Pavkovic, Lazarevic and Lukie&; Judgnent 26.2.2009par. 96.

ix. iqve, par. 202.
#Lix. iqve, par. 203.
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banakSi xocavdnen patimrebs, uxeSad epyrobodnen da ayenebdnen
fizikur ~ Seuracxyofas. braldebulebs , danaSaulis Cadenisas,
sakoncentracio banakSi ierargiulad maRali Tanamdebobebi ekavaT,
iyvnen xelmZRvanelTa rigebSi. maT mimarT wayenéuli sxvadasxva
braldeba moicavda banakis patimarTa mkvlelobas, romelic iyo

saerTo dajgufebis miznis (ganzraxvis) nawili. 342 Belsenis sagmeze
ganisazRvra sami aucileblad dasadgeni piroba:

_ arsebobda Tu ara patimrebis cud I mopyrobis a da
danaSaulebis Cadeni s organizebuli sistema;

_ icoda Tu ara TiToeulma aseTi sistemis bunebis Sesaxeb;
_braldebulis mxridan aqtiuri monawileobis faqti,

romliTac igi exmareboda saerTo danaSaulebrivi miznis

realizacias. 343

savaldebulo ar aris , braldebam detalurad daamtkicos
siste maSi monawileobis forma luri, Tu araoficialuri Tanxmoba,
aramed unda Candes misi mxridan represiuli  sistemis mimarT
erTguleba, Tavdadeba. 344
412.3. gavrcobili (Tana)amsrulebloba
mesame kategoria _ gavrcobili JCE* gansxvavdeba ZiriTadi  da

sistemuri  kategori ebisgan imiT, rom iTxovs ufro dabali xarisxis
mtkicebulebebs. igi aso cirdeba iseT SemTxvevasTan, rodesac saerTo
gegmis farglebSi adamianTa jgufi sCadis gegmiT gauTvaliswinebel
gmedebasi46

mesame kategoriiT gmedebis kvalifikaciisaTvis unda dadgindes:

_ Tu r amdenad iyo winaswarganWvretadi jgufis erT -erTi
wevris mier danaSaulis Cadena,;

¥2ix. iqve, par. 202; Dachaus sagmis Sesaxeb daw. ix. aseve: Law Reports of Trials of War
Criminals, Vol. Xl (1947),5 17 <https://www.loc.gov/rr/frd/Military Law/pdf/LawReports_Volll.pdf,
[9.2.2016].

*3ix. iqve; Belsenis sagmis Sesaxeb daw. ix. aseve:  Law Reports of Trials of War Criminals, Vol.
11 (1947), <https://www.loc.gov/rr/frd/Military _Law/pdf/LawReports_Vol2.pdf, [9.2.2016].

%4ix. ICTY, Prosecutor v. KrnojeladC Judgment17.9.2003par. 96.
345

Extended JCHs sxvadasxva garTul Sesatyvisze ix. turava, safuzvlebi (2015), 211,
turava, sisxlis samarTali (2013), 348; dvalize , gaerTianebuli danaSa ulebrivi
organizacia, krebulSi: naWyebia(red.) , organizebuli danaSauli (2012), 103; Extended
JCE terminis garTuli Sesatyvisi _ gavrcobili JCE, gamomdinareobs TviTon

aRniSnuli kategoriis Sinaarsidan.

%% ix. ICTY, Prosecutor v. TadicAC Judgment 15.7.1999 par. 204, 220, 228; ix. aseve: ICTY,
Prosecutor v. StakicTC Judgment 31.7.2003par. 436; ICTY, Prosecutor v. VasiljevidAC Judgment
25.2.2004 par. 101; ICTY, Prosecutor v. Blagojevic and JoKig: Judgment17.1.2005par. 703; ICTY,
Prosecutor vSainovic, Milutinovic, Ojdanic, Pavkovic, Lazarevic and LuKi€,Judgment 26.2.2009par.
96.
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_jgufis erT -erTma wevrma gaerTianebis farglebSi aseTi

danaSaulis Cadenis codniT nebayoflobiT, morCilad ,,aiRo
Tu ara riski sakdTar Tavzeo.
mesame kategoriis ganxilvisas saape lacio palatam gavrcobili
JCEis sailustraciod meore msoflio omis Semdgomi precedentuli
samarTlidan  gamoiyena Essen Lynchingsa d a Borkum Island s sagmeebi.
britaneTis samxedro sasamarTlos mier ganxiluli esenSi
linCis wesiT gasamarTlebis SemTxveva saapel acio palatisTvis

saintereso iyo braldebulTa ierarqgiuli urTierTobis, germaneli

kapitnisa da misi xelgveiTebis mier Cadenili danaSaulis gamo.
xelgveiTebs ubrZanes sami brinateli ja riskacis sxva qalaqgSi
gadayvana dasakiTxad. meTaurma damatebiT  ubrZana Tavis j ariskacebs,
Tu mosaxleobis mxridan  mox deboda maTze Tavdasxma an
Seuracxyofis miyeneba, ar SeeCerebinaT isini. asec moxda.
ganrisxebuli mosaxleoba Tavs daesxa britanelebs, ra drosac
germaneli jariskacebis mxridan aranairi nabiji ar gadadgmula

situaciis aRs  akveTad. britaneli tyveebi xididan gadayares . es
mkvlelobis sastik formas warmoadgenda 348

sasamarTlo procesze dacvis mxarem moiTxova yvela
braldebulis mxridan mkvlelobis ganzraxvis mtkiceba. braldebis
mxaris azriT, es iyo SeuZlebeli, Tumca amis saWiroebasac ver
xedavda, vinaidan braldebulis gmedebebi, erTad aRebuli, gmnida
konkretul SedegSi realizebul danaSaulis Semadgenlobas.
germanel kapitans sisxlissamarTlebrivi pasuxismgebloba daekisra,
miuxedavad imisa, rom uSalod ar monawileobda mkvlelobaSi.
sabolood, jariskaci, romelsac tyveebis mosaxleobisagan dacvis
valdebuleba hgonda, daisaja . aseve daisaja sami samoqgalago piric,
miuxedavad imisa, rom ar moi poveboda araviTari mtkicebuleba maT
mier individualurad, mkvlelobis Cadenis Sesaxeb. 349

Borkum Islands sagmez aSSis samxedro sasamarTlo mogmedebda
Essen Lynchings s agmis msgavsad. amerikuli samxedro TviTmfrinavi
Camoagdes germanul kunZulze _ borkumze . TviTmfrinavis ekipaldis
Svidi wevri tyved aiyvanes da Segnebulad gaatares galagis quCebSi,
leiboristuli korpus is wevrebs, germaneli Cinovnikis davalebiT,
rom daewyo TY maTi umowyalo d (niCbebiT) cema. amas daemata aseve
gala gis meris mxridan mogalageTa waqgezeba _ tyveebi ecemaT , rogorc

*7ix. iqve.

8 ix. igve, par. 207. sasamarTlom daazusta, rom sagme ar ixileboda inglisuri

samarTlis mixedviT.

¥9ix. iqve, 207_208; Essen Lynchinis sagmis Sesaxeb daw. ix. aseve: Law Reports of Trials of
War Criminals, Vol. | (1947),88 92, <https://www.loc.gov/rr/frd/Military Law/pdf/LawReports Vol
1.pdf, [9.2.2016).
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, , ZaRIl ebi 0. bral debul Ta Soris i'yo ramdeni me
Cinovniki: meri, polici eli, leiboristuli korpusis lideri. yvelas

daekisra sisxlissamarTlebrivi pasuxismgeblo ba omis
danaSaulebisaTvis. agac sisxlissamarTlebrivi pasuxismgebloba

dafuzZnebuli iyo saerTo miznis dogtrinaze. 350

mniSvnelovania  aseve, /taliis sakasacio sasamarTlos mier

ganxiluli D6Ottavi e sagme. a@&aRniSnuli sagme exeboda
sakoncentracio banak idan gaqceuli samxedro tyveebis Sepyrobis
process, romelsac axorcielebda swored am ganzraxviT Segmnili
italiuri dajgufeba. dajgufebis erT -erTma wevrma (mdevarma) mokla
gaqceuli patimari. italiis sasamarTlom  daadgina, rom jgufs
hgonda saerTo ganzraxva gaqceulebis Sepyrobisa da
winaswarganWvretadi iyo, rom aRniSnul process mohyveboda

mkvleloba. 35lsaapelacio palatam sxva msgavsi sagmeebic ganixila. 352
mesame kategoriis Sinaarsis sailu straciod erovnuli sisxlis

samarTlidan mniSvnelovania bankSi Cadenili yaCaRobis magaliTi: Tu

oTxi SeiaraRebuli piridan arc erTs ar amoZravebs konkretulad

mokvlis ganzraxva, magram bankis Tavdasxmis dros romelime maTgani

moklavs molares, JCEis mesame katego riis mixedviT, y  vela igneba

pasuxismgebeli misi mkvlelobisTvis. miuxedavad konkretuli
ganzraxvis ararsebobisa, mkvleloba iyo Tavdasxmis ganWvretadi
Sedegi SeiaraRebuli jgufis wevrobis farglebSi 353

gansxvavebuli kvalifikacia igneba SeuiaraRebeli, saTamaSo
iaraRebi T ,, SeiaraRebuli d jgufis Tavdasxmis Se
erTi farulad aiRebs namdvil iaraRs aucileblobis SemTxvevaSi
misi gamoyenebis mizniT. amas SeamCnevs mxolod jgufis erTi wevri.
Tu SeiaraRebuli piri moklavs molares, am SemTxvevaSi yaCaRobisa
da mkvlelobisaTvis, SeiaraRebul pirTan erTad, daisjeba jgufis is
wevri, romelmac icoda namdvili iaraRis Sesaxeb da ar imogmeda amis
sawinaaRmdegod. gansxvavebiT jgufis am ori wevrisgan, danarCenebi
daisjebian mxolod ZarcvisaTvis 354

42. fadiCis pasuxismgebl oba

saapelacio palatam Prosecutor v. Tadits sagmeze miiCnia, rom
mesame kategoria iyo yvelaze axlos braldebulis mier Cadenil

#0ix. igqve, par. 210_213.

*Lix. iqve, par. 215.

B2ix. igve, par. 215 219.

3ix. Cassesermd the Members of the JICJ, Amicus CurBaef on JCE, 2@CLF (2009),297_298.
4 ix. iqve, 298_299. kazusSi jgufis wevrTa gmedeba dakvalificirebulia garTuli

sisxlis samarTlis dogmatikis mixedviT. aseTi kvalifikaciis Sesaxeb ix.
gamyrelize, sisxlis samarTa i, Il tomi (2013), 194_195.
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gmedebebTan. jgufs hqonda araserbi mosaxleobis , ,eTni kur i
saerTo mizani. mkvleloba ar iyo maTi gegmiT ganWhvretadi , magram
tadiCis  mxridan gaTvaliswinebadi. palatam miiCnia, rom man icoda

aRniSnuli SesaZleblobis Sesaxeb da nebayoflobiT ,,aiRo riski
Tavis T&HRwvzeo.

gavrcobilma JCEm Camoayaliba doqtrinis pasuxismgeblobis
subieqturi da obieqturi kriteriumebis axali saxe , roml is
saSualebiTac arsebuli mtkicebulebis dabali done

damakmayofilebeli gaxada.

saapelacio palatam Prosecutor v. Tadits sagmeze sasamarTlo
palatis gadawyvetileba miiCia Secdomad. 356 praldebuli iyo
serbebiT  dakompleqtebuli SeiaraRebuli  dajgufebis  wevri,
romelm ac miznad daisaxa Zalismieri formiT soflis gawmenda
mamakacebisagan. mkvleloba iyo gaTvaliswinebadi,
winaswarganWvretadi, ro melic unda yofiliyo gmedebis Camdenis mier
gacnobierebuli . tadiCi gasamarTlda omisa da adamianurobis
winaaRmdeg mimarTuli araerTi da naSaulisaTvis. mravali
braldebidan, romelic mas hgonda wayenebuli, erT -erTi iyo xuTi
mamakacis mkvleloba sofel jaskiCSi .

sabolood saapelacio palatam miiCnia, rom saerTo gegmis
dogtrina, rogorc Tanaamsruleblobis pasuxisgeblobis forma,
mkafiod iyo Camoyalib ebuli saerTaSoriso CveulebiT samarTalSi
da misi gamoyeneba tribunalis wesdebis farglebSic iyo
SesaZlebeli. 357

Prosecutor v. Tadits sagmis Semdeg, romliTac JCEdafuznda ICTY-
is mier , misi gamoyenebis sawyis etapze, ar iyo bolomde gasagebi misi

gamoyenebis wesi, kargad ar iyo gaazrebuli, rnT gansxvavdeboda igi
statutis me -7 muxISi  mocemuli pasuxismgeblobis  sxva saxeebisgan _
danaSaulis dagegmva, brZanebs gacema, waqezeba°8 warmoadgenda

Tanaamsruleblobis Tu Tanamonawileobis saxes.

5. JCE _ Tanaamsruleblobis Tu Tanamonawileobis pasuxismgeblobis
forma?

JCE amsruleblobis formaa. misi dafuZnebis etapze ICTY-is
saapelacio palata , Prosecutor v. Tadics sagmeze, arsebiT yuradRebas
ar agcevda imas, Tu danaSaulSi monawileobis romel formas

%%ix. iqve, par. 231_232.

#Oix. iqve, par. 233.

*7ix. iqve, par. 220.

38 danaSaulSi Tanamonawileobaze ix. naSromis X Tavi.
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miekuTvneboda doqtrina. erT i mxriv, igi moixsenieboda, rogorc

Tanamonawileobis pasuxismgeblobis ( accomplice liability forma, 3°9 magram,
meore mxriv, imavdroulad, JCEis  monawileebi ganixilebodnen,
rogorc Tanaamsruleblebi ( co-perpetrator$360 SemdgomSic sasamarTlo
palatis mosamarTleebi s erTi nawili arsebiTad miiCnevda

amsruleblebsa da Tanamonawileebs Soris gansxvavebis gavlebas,

xolo danarCeni _ ara. zogierTi maTganis azriT, ganaCenis dadgenis

procesSi monawileobis xarisxze igneboda sasjelis zomis
individualurad ~ gansazRvra  damokidebuli. 361  es  debatebi
gamomdinareobda tribunalis angloamerikul samarTalze
orientaciidan. 362

2003 wels ICTY-Si gamarTuli  diskusiebis farglebSi
saapelacio pal atis mier  calsaxad gadawyda , rom JCE warmoadgenda
ara Tanamonawileobis (  accomplice liability, aramed amsrule blobis
(principal liability) cnebas, ke rZod, Tanaamsruleblobas ( co-perpetratior). es
gamomdinareobda, rogorc saerTaSoriso CveulebiTi samarTlidan,
kerZod, post -niurnbegiseuli sakontrolo sabWos #10 kanoni dan
(Control Council Law N1J) romelic iyenebda Tanaam  sruleblobis
pasuxismgeblobas = Tanamonawileobis, daxmareba-wamqgezeblobis
(aider/abetto} sawinaaRmdegod, 363 aseve, Seesabameboda ICTY-is statutis
me7 muxlis Sinaarssac. 364 vinc igneboda ,,ufro metad damn
vidre danaSaulis damxmare an wamgezebeli ( aider/abettor), unda
ganxiluliyo, rogorc amsrulebeli. 365

359 saapelacio palatam, Prosecutor v. Tadit s sagmeze aRni Sna, rom ,,saerTo
doqtrina, rogorc Tan amonawileobis pasuxismgeblobis forma ( as a form of accomplice

liability), ukve iyo dafuzZnebuli saerTaSoriso CveulebiT samarTalSi. ix. ICTY,

Prosecutor v. TadicAC Judgment15.7.1999par. 220.

0ix. iqve, par. 192.

. Sliedregt Individual Responsility (2012), 78.

362 rogorc zemoT aRvniSneT, igidan gamomdinare, rom sawyis etapze aRiarebuli iyo

erTiani  amsruleblobis principi ( unitarial concept of perpetratign Einheitstterschai}, ICTY
gansakuTrebulad ar mijnavda amsrulebels Tanamonawilisgan.

%3r0g orc zemoT ganvixileT, niurnbergisa  da fokios  tribunalebis statutebisgan
gansxvavebiT, omSi gamarjvebul saxelmwifoTa sakontrolo sabWos #10 kanoni
axdenda danaSaulSi monawileobis formebis konkretizacias, riTac

garkveulwilad gansxvavdeboda erTiani amsruleblob  is principisgan. JCEis
safuZvlebic igidan modis. ix. naSromis Ill Tavi, $6.

%4 JCEis amsrulebloba -Tanamonawileobis sakiTxze daw. ix. Olasolo, Essays on ICJ

(2012),129 134; ix. aseve: Sliedregt Individual Responsibility (2012)77_88.
Six. Sliedregt Individual Responsibility (2012)78.
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6. saerTo gegmis generaluri ganzraxva, rogorc ,,pirdapiri
gasasvlieli individebzebo

general | radislav krstiCi (Radislav Krstig, romelic  ICTY-is mier
gamocxadda damnaSaved JCEis wevrobisaTvis, iyo bosniur -serbuli
armiis erT -erTi Stabis meTauri. JCEis saerTo mizani iyo
srebrenicas dacemis Semdeg humanitaruli krizisis Seq mna, rac
uzrunvelyofda bosnieli musulmanebis gandevnas potokaris  (Potocar)
dasaxlebidan. 366

ICTY, rogorc iyo mosalodneli, JCEis gamoyenebis dros did
dros uTmobda gegmis, miznis mniSvnelobisa da kriminaluri xasia Tis
mtkicebas. amiT igi gadioda pirdapir konkretuli individebis
pasuxismgeblobaze. sasamar Tlo palatam Prosecutor v. Krstig¢ s sagmeze
yuradReba gaamaxvila JCEis gegmaSi ganzraxvis abs traqtul,
generalur xasiaTze. krstiCs SeiZleba pirdapir ar hqgonda
SemuSavebuli mkvlelobis gegma _ musulmanebis devna mkvlelobebiTa
da sxva sastiki formiT, magram SemdgomSi, farTomasStabiani da
sistematuri mkvlelobebis fonze, man gaiziara JCEis genocidis
(nkvlelobis) ganzraxva, rogorc aseTi, kriminaluri gegmis bunebis
SecnobiT. 367 kerZod, JCEis saerTo gegmis farglebSi, bosnieli
musulmanebis winaaRmdeg ganxorcielebuli genocidis danaSaulis
sxvadasxva gmedeba _ mkvleloba, sxeulis mZime dazianeba da sxva,
sasamarTlo palatis azriT, iyo dajgufebis sagmianobis bunebrivi
da winaswarganWvretadi Sedegi. 368

aRniSnulis sapasuxod, dacvis mxare genocidis
danaSaulisaTvis JCEis gegmiT krstiCis individualuri
pasuxismgeblobis dasasabuTeblad iTxovda genocidis danaSaulSi
braldebu lis arsebiTi kontribuciis mtkicebas 369 am moTxovnaze
pasuxi iyo isev e abstraqtuli, rogorc individualuri
pasuxismgeblobis dasabuTebis nawili. igi ufro Seicavda me -7(1)
muxlis Teoriul msjelobebs. 370

sabolood, sasamarTlo palata mivida daskvhamde, rom krstiCi,
r ogorc armiis meTauri, efeqturad monawileobda JCEis saerTo

%6 ix. ICTY, Prosecutor v. KrsticTC Judgment 2.8.2001,par. 617. samxedro TavdasxmasTan

er Tad, ,,eTni kur i wmendi sd0 procesSi, xdeboda
gancalkeveba erTmaneTisagan. 1995 wels aTasobiT m amakaci daxoces. JCEis saerTo
miznis asrulebis procesSi, krstiCs sisxlissamarTlebrivi pasuxismgebloba
daekisra, aseve, saerTo gegmiT gauTvaliswinebuli danaSaulebis CadenisTvis. JCE
is gegma moicavda genocidis, omisa da adamianurobis winaaRmdeg mimarTuli

d anaSaulebis Cadenas.

%7ix. iqve, par. 633.
Bix. igve, par. 635_636.
*9ix. iqve, par. 638.

$0ix. igve, par, 639_645.
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gegmis SesrulebaSi, arsebiT daxmarebasa da tegnikur Tanadgomas
uwevda danaSaulebis ganxorcielebas. mas mniSvnelovani roli
gaaCndameTauris doneze. 371

7. gansxvaveba (Tana)amsruleblobasa da Tanamonawileobas Soris

im SemTxvevaSi, rodesac  precedentuli samarTali bundovnad,
brmad poulobda JCEis  safuzvlebs me7(1) muxISi, ICTY ver
azustebda, igi warmoadgenda Tanaamsruleblobis Cveulebriv gagebas,
Tu awesebda dasjadobis axal formas saerTaSoriso sisxlis
samarTalSi. 372  rogorc  aRvniSneT, JCE  Tanaamsruleblobis
pasuxismgeblobis saxea, magram misi koncefciis gasaanalizeblad
gansakuTrebiT = mniSvnelovania  Prosecutor v. Tadisa da Prosecutor V.
Kvockas sagmeebze sasamarTlo palatis mier  dadgenili
Tanaamsruleblobisa (JCBH da Tanamonawileobis (aiding and abettiny
ganmasxvavebeli kriteriumebi, danaSaulSi ZiriTadi da damatebiTi
monawilis urTierTgamijvnis mizniT.

7.1.Prosecutor v. Kvocks sagme

kvoCkas individualuri pasuxismgebloba dafuzZnebuli iyo
statutis me  -7(1) mxlze , sistemur JCE-ze dayrdnobiT.

serbebiT dakompleqtebuli SeiaraRebuli dajgufeba 1992 wlis
30 aprils SeiWra prijedoris regionSi  serbuli municipalitetis
Camoyalibebis, misi usisxlod dapyrobis mizniT. daiwyo araserbi
mosaxleobis, musulmanebisa da xorvatebis ,eTnikuri wmenda o0,
farTomasStab iani devna. kerZod, samuSao adgilebidan gaTavisufleba,
maTi Svileb is skolebidan CamoSoreba, radio propaganda, meCeTebisa
da kaTolikuri eklesiebis wabilwva da sxv. 373

serbebis mier  prijedoris teritoriis dapyrobis Semdeg, 1992

wlis maisSi, musulmanebisa da xorvatebisagan dakompleqtebuli
SeiaraRebuli dajgufebis ajanyebis Tavidan acilebis mizniT, Seigmna

omarskas (Omarska, keratermisa  (Keraterm) da i#rnopolies (Trnopolje
sakoncentracio  banakebi.  konkretuli  pirebi nawildebodnen
sxvadasxva banakSi, maTi jgufebad dayofis ~ mizniT. aRniSnuli sami

3 ix. iqve, par. 624. Prosecutor v.Krstic-is sagmeze daw. ix.  Gustafson Krstic, krebulSi:
Casseséed.), Oxford Companion (2009)75_778.

%25ead. Ambos,JCE and Command ResponsibilityJ&J (2007),167_176.

¥3ix. ICTY, Prosecutor v. Kvocka, Kos, Radic, Zigic and Prd&e,Judgment2.11.2001par. 1.
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banaki /ugoslaviis omis istoriaSi gamoirCeoda Tavisi arah  umanuri
pirobebiTa da mopyrobiT, 374 gansakuTrebiT  omarskas banaki.

aRniSnul movlenebTan dakavSirebiT dawyebuli gamoZiebis
farglebSi 375 ganovlinda 5 braldebuli, romlebic muSaobdnen da
,XSirad stumrobd nero omarskas patimarTa banaks . maT Soris iyo
serbi policieli , miroslav kvoCka (Miroslav  Kvockd, romelic
omarskaSi didi ZalauflebiT sargeblobda 376

ICTY-is  azriT, precedent uli samarTlis gaTvalis winebiT,
sistemuri  kategoria yvelaze kargad aRwerda kvoCkas individualur
sisxlissamarTlebriv pasuxismgeblobas, omarskas movlenebs, imis
gaTvaliswinebiT, rom arc erT braldebuls ar ekava organizatoris,
SeiaraRebuli Zalebis umaRlesi xelmZRvanelis Tu sxva maRa li
Tanamdebola. yuradReba gamaxvilda maT saerTo ganzraxvaze, JCEis
fargl ebsSi Cadeni | danaSaul ebSi monawi |l eobi s :
JCESi monawileobis xarisxi SesaZlebelia yofiliyo arsebiTi an
araarsebiTi, rac  ganisazRvreboda  braldebulis poziciiT,

dakisreb uli valdebulebebiT, gaerTianebis sididiTa da
monawileobis xangrZlivobiT. yvela banaki xasiaTdeboda monawileTa

simravliT, romlebsac hgondaT uamravi roli da fungcia. 377 banakebis
arsebobis sami Tvis ganmavlobaSi 3 000ze meti mamakaci da 36 gali
moTavsda omarskaSi. fizikuri da fsigikuri tanjva, mkvleloba,

gaupatiureba da arahumanuri meTodebiT mopyroba  yoveldRiuri
movlena iyo banakis teritoriaze. 378

7.2. ZiriTadi da damatebiTi pasuxismgeblobis urTierTgamijvnis
principuli Kriteriumebi

ICTY-is sasamarTlo palata Prosecutor v. Kvocka sagmeze
braldebulTa individualuri pa suxismgeblobis srulyofis mizniT
Tanaamsruleblobasa da Tanamonawileobas Soris ganmasxvavebeli

¥ix. iqve, par. 2_3.

35 |CTY-is sasamarTlo palatam moismina 139 mowmis Cveneba 113 saproceso dRis
ganmavlobaSi da gamoikvlia 489 -ze meti nivTieri mtkicebuleba. cocxlad
gadarCenili mowmeebi TavianT CvenebebSi, haagaSi, yvebodnen im arahumanuri da
saSineli mdgomareobis Sesaxeb, romelic, Cveulebriv, yoveldRiur movlenas
warmoadgenda banakebSi. ix. igve.

3% sxva braldebulebi iyvnen: dragoliub prsaCi (Dragoljub Prcag _ samsaxuridan
gadamdgari policieli, romelic muSaobda daaxloebiT 22 dRe banakis meTauris

administraciul damxmared; miloica kosi (Milojica Kos) _ dacvis ufrosi; miako
radiCi  (Mlado Radig _ aseve, banakis dacvis ufrosi; zoran zigiCr (Zoran Zzigiq _
tagsis mZRoli. ig. igve, par. 4.

¥7ix. iqve, par. 282, 311.

Prosecutor v. Kvocka sagmeze daw. ix . Bing, Kvocka and otherskrebulSi : Cassesged.),
Oxford Companion (2009),87_790.

378
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niSnebis Camoyalibebisas, daeyrdno Prosecutor v. Tadis sagmeze

saapelacio palatis mier dadgenil I ZiriTad 1 da damatebiTi
pasuxismgeblobis  urTierTgamijvnis  principul  kriteriumebs 379
kerZod:
_ Tanamonawile (aiding and abetting yovelTvis aris damxmare
an wamgezebeli ZiriTadi amsruleblis ( principal) mier
Cadenili danaSaulis;
Tanamonawileobis dros ar aris saval debulo saerTo

gegmis arsebobis mtkiceba. amsrulebelma SeiZleba arc
icodes Tanamonawilis arsebobis Sesaxeb;

_ Tanamonawile  specifi kurad exmareba  konkretuli
danaSaulis asrulebas da es arsebiT efeqts axdens TviTon

am konkretul danaSaulze. JCEis monawile ki e xmareba im
konkretul danaSauls, romelic mimarTulia saerTo gegmis,

miznis sisruleSi mosayvanad. orive SemTxvevaSi, rog orc
Tanamonawiles, ise Tanaamsrulebels, unda hgondes

Segnebuli misi monawileobis Sinaarsi.

sasamarTlo palatam Prosecutor v. Kvocka sagneze ufro ganavrco
Prosecutor v. Tadits sagmeze Camoyalibebuli principuli kriteriumebi.

7.3. pasuxismgebloba TanamonawileobisaTvis _ rodis gamoiricxeba
amsrulebloba

Prosecutor v. Kvocka sagmeze, umeteswilad, yuradReba gamaxvilda
JCESI Tanamonawileobi saTvis  pasuxismgeblobis  damafuzZnebel
garemoebebze, igidan gamomdinare, rom precedentuli samarTlis mier
amsruleblobis makvalificirebeli niSnebi ,,kargad Iyo
interpretire bul i o statuti s i ndi vsuxdsamgdblabisi
cnebaSi [me-7(1) muxISi] . mTavari iyo JCESi Tanamonawileobis
kriteriumebis dadgena, rom gamijnuliyo Tanaamsruleblobisagan, Tu
rogor SeeZlo pirs JCEis daxmareba an wagezeba.380

sasamarTlo palatam Tanamonawileobis subieqtur mxaresa da
monawileobis xangrZlivobaze gaamaxvila yuradReba. aucilebeli ar
aris Tanamonawilem gaiziaros Tanaamsruleblebis ganzraxva. Tu
Tanamonawilis danaSaulSi monawileoba gaiWima droSi, misi
monawileoba gaxda arsebiTi (fizikuri monawileobis miuxedavad),

safuZvliani JCEis Tvis _  Tu piri mniSvnelovanwilad exmareba
gaerTianebas mi znis SesrulebaSi, igi ukve xdeba Tanaamsrulebeli. 381
es ukanaskneli naTelia , rogorc ki mtkicebuleba cxadyofs

$9ix. ICTY, Prosecutor v. Tadié&C Judgment15.7.1999par. 229.
¥0ix. ICTY, Prosecutor v. Kvocka, Kos, Radic, Zigic and Prdaz,Judgment2.11.2001par. 283.
BLix. iqve, par. 284.
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braldebulis substanciur daxmarebas, JCEis saerTo miznis
gaziarebas 382

yvelaferi es, ra Tgma unda, unda Sefasdes individualurad,
konkretuli sagmis fa gtobrivi garemoebebis gaTvaliswinebiT. Tumca,
sasamarTlo palatam sx va abstraqtuli daTgmebi gaakeTa, sadac
SesaZlebeli iyo, aseve, konkretulic.

braldebulma unda icodes JCEis kriminaluri  buneba,
winaaRmdeg SemTxvevaSi ver iTamaSebs mniSvnelovan rols mis
dafuZnebasa da funqcionirebaSi, verc mcire drois ganmavlobaSi

miiRebs monawileobas mis funqcionirebaSi. braldebuli a rs
Tanaamsrulebeli, damxmare Tu wamgezebeli JCESIi, amisTvis
mniSvnelovania monawileobis xasiaTis dadgena, rs
sailustraciod ac sasamarTlo pal atam buRaltris magaliTi
moiyvana: Tu buRalteri, romelic muSaobs bavSvTa pornografiis
mwarmoebel kompaniaSi, gaig ebs kompaniis sagmianobis realur mizans
da mainc gaagrZelebs muSaobas, es imas niSnavs, rom igi, zemoT
ganxiluli cnebis mixedviT , ukve exmareba JCEs, kompaniis sagmianobis
gacnobierebis ganzraxviT . kvalifikaciisTvis mniSvneloba ar aqvs
sabavSvo pornografisadmi mis damokidebulebas. 383 magram, Tu
buRalteri gaagrZelebs permanentulad, kompetenturi da efeqturi

saSualebebiT muSaobas, ukve igi inawilebs kompaniis saerTo
ganzraxvas da xdeba Tanaamsrulebeli, Sesabamisad, JCEi s wevri. 384

SeiZleba piri monawileobdes dajgufebis sagmianobasSi, icodes
misi ganzraxvis Sesaxeb, magram ar CaiTvalos Tanaamsruleblad.
sasamarTlo palatis igive magaliTi kargad aRwers am SemTxvevas.
kompaniis damlagebeli, romelic mxolod asufTavebs ofiss da icis
kompaniis sagmianobis Sesaxeb, miuxedavad amisa, ar miiCneva JCEis
wevrad, gaerTianebis farglebSi misi  umniSvnelo rolis
gaTvaliswinebiT. 385

sakoncentracio banakSi muSaoba avto matura d ar niSnavs
sistemurf JCEis wevrobas. amsruleblis monawileoba unda iyos
arsebiTi. arsebiTad ki palata miiCnevs gmedebas, r omelic xdi s
gaerTianebas efegtiansa da mognils. rac Seexeba farTomasStabian,
sistematur da sistemur danaSaulebSi JCEis wevrobisaTvi s
pasuxismgeblobis sakiTxs, am SemTxvevaSi monawileoba unda iyos
Segnebuli, mimarTuli aseTi danaSaulebis Cadenis gaadvilebisaken 386

ix. iqve, par. 285.
ix. iqve.

ix. iqve, par. 286.
ix.iq ve.

ix. iqve, par. 308.
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savaldebulo ar aris, damnaSavemicodes yvela danaSaulis
Sesaxeb, magram aucilebelia, icodes danaSaulis Cadenis sistema da
hgondes Segnebuli am sistemaSi misi arsebiTi monawileoba. 387

7.4. danaSaulebrivi sistemis codnis Sefasebis kriteriumebi _
pasuxismgebloba omarskas  banakis wevrobisaTvis

omarskas banaki Sefasda JCEis sistemur kategoriad . banakSi
ganxorcielebuli danaSaulebi iyo ara marto winaswar dagegmili,
aramed Cadenili gansakuTrebuli sisastikiT, gamorCeviT, araserbi
mosaxleobis mimarT. 388 nebismiers, vinc muSaobda Tu stumrobda

banaks, unda scodnoda iq arsebuli dana Saulebis Sesaxeb. codnis
element i fasdeboda braldebulTa pozici IT, muSaobis periodiTa d a
Sesrulebuli  funqciebiT, aseve banakis teritoriaze  maTi
moZraobiTa da rogorc patimrebTan, momuSave personalTan an
Tundac banakis stumarTan nebismieri kontaqtiT. cudi mopyrobis

niSnebis codna fasdeboda Cveulebrivi , ,gar emo.ebunthac T 0

braldebuli ar iyo sastiki danaSaulis mowme, cudi mopyrobis

niSnebi SeimCneoda patimris dalurjebuli, dazianebuli, daWrili

sxeuliT, banakis irgvliv gvamebis SegrovebiT, sisxliT mosvrili

kedlebiT, patimarTa wamebis yviriliT, saWmlis, wylis an daxmarebis
TxovniT , ar ecemaT, ar moeklaT srolebiT, dakavebulebis
CacmulobiT, tualetis oTaxebis mdgomareobiT, arahumanuri
pirobebiTa da sxv. 389

sabolood, sasamarTlo palatam kvoCka sxva braldebulebTan
erTad damnaSaved cno omarskas  banakSi  ganxorcielebuli
,operaciebis 0 gamo, r XHis rTanaamsrulebeli. 39 aRsaniSnavia,
rom igi gamarTlda meTauris pasuxismgeblobis gan391
8. yofili iugoslaviis tribunalis ,,madJoruli 6 saqmeebi
(Tana)amsruleblobis koncefciis gamoyenebiT
ICTY-i s , , ma J 80Eis IgamoyenebiT ganxilul, gaxma urebul

sagmeebad SegviZlia miviCnioT Prosecutor v. Milosevisa da Prosecutor v.
Krajisnik-is s agmeebf??2

%¥7ix. iqve, par. 312.

Bix. igve, par. 319_320.

®ix. ique, par. 324.

Dix. igve, par. 414, daw. 322 da momdevno par.

%1 prosecutor v. Kvocka sagmeze daw. ix . Bing, Kvocka and otherskrebulSi : Cassesged.),
Oxford Comparon (2009),787. meTauris pasuxismgeblobaze ix. naSromis Xl Tavi.

¥235ead. Zahar, Sluiter|CL (2008),221.

3
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8.1.Prosecutor v. Milosevigs sagme

1999 wels, NATOs sahaero dabombvebis Semdeg, /ugoslaviis
federaluri  respublikis prezidenti S, Slobodan miloSevi Cis
popularoba daeca . serbeT7is ekonomika miwasTan iyo gasworebuli.
2000 wlis  saprezidento arCevnebis Semdeg, miloSeviCi  iZulebuli
iyo daeTmo Zalaufleba. 393

2001 wlis aprilSi iugoslaviis xelisuflebis saTaveSi
mosulma axalma mTavrobam daakava yofili prezident I korufciisa
da sxva danaSaulebis braldebiT. axali prezidenti ar Tanxmdeboda
miloSeviCis  eqstradicias ICTY-Si, Tumca premier -ministris CareviT,
policiam  miloSeviC/  farulad gadaiyvana bosniaSi mdebare amerikul
sahaero bazaze, saidanac, 2001 wlis 28 ivniss, igi gadaiyvanes  haagaSi
sasamarTlo procesi daiwyo 2002 wlis 21 Tebervals. 394

miloSeviCs  bralad edeboda kosovos , xorvatiisa da bosnia -
hercogovini s teritoriebze eTnikurad albanelebis winaaRmdeg omis a
da adamianurobis winaaRmdeg mimarTuli danaSaulebis Cadena.
sabraldebo ogmSi misi individualuri pasuxismgebloba dafuZnebuli
iyo JCEis doqtrinaze. yvelas kargad esmoda, es iyo saxelmZRvanelo
sagme, romelSic prokurors unda emtkicebina miloSeviCis  TiToeuli
braldeba, im dros, rodesac igi braldebaSi miTiTebul arc erT
danaSaulSi fizikurad ar monawileobda. saeWvo iyo, TuUramdenad
icoda man konkretuli, specifi kuri danaSaulebis Sesaxeb. pirdapiri
pasuxismgeblobis damtkiceba saWiroebda dokumentur
mtkicebulebebs, mowmeTa Cvenebebs, romlebic gaaadvilebda ZiriTadi
danaSaulebis  bunebis warmoCenas.39°

xelmZRvanel saxelmwifo Tanamdebobis pirTa sagme saWiroebda
pasuxismgeblobis dasabuTebis , ,ambi ciur interpretaci a
individualuri ~ bralis  mtkiceba im  periodSi, tribunalis
iurispru  denciis  gaTvaliswinebiT, mxolod JCEis doqtriniT iyo
SesaZlebeli. JCEis saerTo gegmis meSveobiT, dajgufebis sxva
wevrebTan kavSiriT, prokuratura pirdapir gadioda fizikur
amsruleblebze, ro melTa bralis pirdapiri mtkiceba, miloSeviCisgan
gansxvavebiT, imdenad problematuri ar iyo. JCEis saerTo mizani
kargad warm oaCenda e.w. ,didi serbeTis 0 (Greater Serbia Teorias, rac
miloSeviCis  yvela braldebas ergeboda. 396

3 daw. ix. Scharf, Schabadilosevic (2002),34_38.
394
d

aw. ix. iqve.
5 miloSeviCis kavSiris dasadgenad prokuraturis ofisi eyrdnoboda misi
Tanamoareebisa da Tanagundelebis satelefono saubris Canawerebs. ix. The Man on

Trial, krebulSi: Waters(ed.), Milosevic Trial (2014)60_61.
Bix. iqve, 61_63.
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saerTaSoriso sisxlis samarTalSi koleqgtiur danaSaulebze
individualur ~ pasuxismgeblobasTan  dakavSirebul  problemas,

Prosecutor v. Milosevits sagmeze, prokuror ma karla del pontem (Carla
Del Pontg pirdapir gasca pasuxi. misi TqmiT, braldeba ar aRiarebda
koleqtiuri bralis princips da iyenebda JCEis pasuxismgeblobis
dogtr inas, braldebulze individualuri sisxlissamarTlebrivi
devnisTvis. Sesabamisad, misi TgmiT, sas amarTlo procesze
imyofeboda individi da ara saxelmwifo an organizacia. 397

prokuraturis ofiss SeeZlo miloSeviCze

sisxlissamarTlebrivi devnis dawyeba pasuxismgeblobis ufro

msubugqi, Tanamonawileobis ( aiding and abetting formis gamoyenebiT.
Tumca es braldebisT  vis miuRebeli iyo, vinaidan amiT braldebuli
gamoCndebodg rogorc koleqtiuri danaSaulebis damxmare, meore

xarisxis monawile. es ICTY-is sisxlis samarTlis po litikas
ewinaaRmdegeboda. aseve SesaZlebeli iyo meTauris pasuxismgeblobis
dogtrinis gamoyenebac. indi vidualuri pasuxismgeblobis aRniSnuli

dogtrina  iTxovda ierarqgiuli  subordinaciis, xelgveiTebze

efeqtiani kontrolis (effective contrgl mtkicebas. miloSeviCi  ar iyo
bosniel serbebis  de jure meTauri, Sesabamisad, prokuraturas
gauWirdeboda  misi efeqgtiani kontr olis mtkiceba karaj iCsa da
mladiCze. 398 im dros, rodesac meTauris pasuxismgebloba saWiroebs

realuri kavSiris damyarebas meTaursa da mis xelgveiTs Soris,
gavrcobili JCE mxolod iTxovs umaRlesi Tanamdebobis pirisgan
iseTi gmedebis Cadenas, romelic pirdapir araa dakavSirebuli
dajgufebis saerTo gegmas Tan, magram gamomdinareobdes Sedegidan. 399

miloSeviCis  procesi bolomde ver igna miyvanili, 2006 wels
misi gardacvalebis gamo. sasamarTlo procesi , pragtikulad , ukve
bolo fazamde iyo miyvanili. 400

8.2. Prosecutor vKrajisnik-is sagme

momCilo  kraiSniki (Momcilo Krajisnil iyo bosnieli serbebis
ZiriTadi politikuri Zalis _ serbeTis demokratiuli partiis (SDP
wevri  misi daarsebis periodidan (1990 wlis 12 ivlisidan). male igi
gaxda adgilobrivi serbeTis  demokratiuli partii s Tavmjdomare,
airCies bosnia -hercogovinis asambleis deputatad da Semdgom

¥7ix. Wilt, Milosevic and JCEkrebulSi: Waters(ed.), Milosevic Trial (2014)484 485.

¥ Sead. iqve , 485.

9 meTauris pasuxismgeblobis dogtrinaze ix. naSromis Xll Tavi.

% prosecutor v.Miloseviis sagmeze daw. ix. The Man on TrialkrebulSi:  Waters(ed.), Milosevic
Trial (2014),48 73; ix. aseve: Higgins, Milosevic S.,krebulSi: Cassesded.), Oxford @mpanion
(2009), 811_815; Prosecutor v. Milosevic<http://www.icty.org/case/slobodan milosevic/4#tded9.1.
20186].
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prezidentad. igi aqtiur rols TamaSobda partiis centralur
mmarTvelobaSi. ICTY-is sasamaTlo palatam kralSniki damnaSaved
cno adamianurobis winaaRmdeg mimarTuli araerTi danaSaulisaTvis

devna, deportacia da sxva arahumanuri aqtebi. igi monawileobda

JCEis sagmianob aSi, romlis mizani iyo bosnieli serbebis
teritori I's eTnikuri gasufTaveba. dajgufebis wevrebs , maT Soris
kraiSnikTan  erTad  radovan karaj iCsa da sxva liderebs, axlo
kavSiri hg ondaT adgilobriv municipalur ZalebTan. 401

Prosecutor v. Krajisniks sagmeze JCEis gamoyeneba iyo sakamaTo
misi farTo bunebis gamo. dacvis mxaris azriT, igi konkretulad ar
asabuTebda braldebulis individualur pasuxismgeblobas da ar
Seesabameboda gamoZiebiT dadgenil konkretul garemoebebs . misi
uCveulod farTo bunebis gamo, braldeba JCEis farglebSi agcevda
im pirs, romelic struqturulad moSorebuli iyo danaSaulis
Cadenas?02

amis gaTvaliswinebiT, dacvis mxare iTxovda braldebulis
pirdapiri  kavSiris, SeTanxmebis dad genas uSualo, fizikur
amsruleblebTan, Tu ramdenad arsebiTi, efeqtiani iyo misi daxmareba
JCEis Tvis. aRniSnuli garemoebis mtkicebis aucilebloba
ganisazRvra  Prosecutor v. Brdaniks s agmeze. swored aRniSnul sagmes
uTiTebda dacvis mxare Tavisi poziciis gasam yareblad. 403

braldebis mxarem pr ecedentuli samarTlis daxmarebiT zemoT
ganxiluli JCEis gamoyenebis koncefcia  gaimeora. JCE gamoiyeneboda
ra masStaburi danaSaulebis CadenisaTvis braldebulTa
sisxlissamarTlebrivi devnisTvis, prokuroris msjelobiT, masra i me
geografiul -teritor i uli SezRudva ar hgonda. JCEis wevrobisaTvis
pasuxismgebloba iseTive farTo iyo, rogorc Tavad danaSaulebrivi
gegmd04

braldebis mtkicebiT, ZiriTadi (fizikuri) amsrulebel arc
iyo savaldebulo, yofiliyo JCEis wevri da arc ra i me SeTanxmebis
ar sebobas hgonda gadamwyveti mniSvneloba braldebulsa da ZiriTad
amsrulebels Soris. braldeba uTiTebda Prosecutor v. Stakis sagms,
romelSic iyo xazgasmuli, rom JCE SeiZleba moicavdes maRali
rangis amsruleblebs, romlebic iyeneben ZiriTad amsruleblebs
Lnst rument i s 0 da@ig imXaris mier moyvanili Prosecutor v.

Brdaninis sagmeze gamoxatuli mosazreba SeTanxmebaze, braldebis

oL ix . ICTY, Prosecutor v. KrajisnikTC Judgment 27.9.2006,par. 1_23; ix. aseve: Tochilovsky,

Krajisnik, krebulSi: Casseséed.), Oxford Companion (2009)68_769.

“2ix. ique, 871_872.

“Bix. iqve, 873. Prosecutor v. Brdaniis sagmeze ix. naSromis am Tavis $9.
“%ix. iqve, 874.
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mxaris azriT, atarebda ,, Sualeduri gadawyvet.
JCEis wevrebi erTiani ganzraxviT saerTo mizans aRwevdnen gegmiT
konkretulad an abstraqtulad gaTvaliswinebuli danaSaulebiT. 406

yvelafris gaTvaliswineb i T, sasamarTlo palatam Prosecutor v.
Krajisnikis sagmeze JCE miiCnia pasuxismgeblobis yvelaze misaReb
formad brald ebulis individualuri pasuxismgeblobis
dasafuzZneblad. 497

miuxedavad imisa, rom  Prosecutor v. Milosevis sagme 206 wels,
misi gardacvalebis gamo ver igna bolomde miyvanili, Prosecutor v.
Krajisnikis sagme imave wlis seqtemberSi dasrulda. es iyo erTaderTi
ICTY-is mier 2006 wels ganxiluli sagmeebidan, sadac JCE igna
gamoyenebuli.  doqtrinis istoriaSi aseve 2006 weli mniSvnelovani a
imiT, rom igi Prosecutor v. Krajisniks s agmiT dafuZnda, rogorc
xelmZRvanel pirTa did da komplegsur sagmeebze kargad
gamosayenebeli doqtrina. 408

9. (Tana)amsruleblobis dogtrinis farTo bunebis SezRudvis
mcdeloba

radoslav brdanini (Radoslav Brdaniniyo serbeTis demokratiuli
partiis politikuri lideri, romelsac bosniur -serbul mTavrobaSi
maRali Tanamdebobebi ekava. mas bralad edeboda krainis  (Krajina)
avtonomiur respublikaSi mZime danaSaulebis Cad ena JCESI
monawileobis meSveobiT, romlis ,, strategiulii gegmao i yo bosni
musulmanebisa da bosnieli xorvatebis permanentuli devna maT mier
dagegmili bosniur -serbuli saxelmwifodan. JCESi sxva politikuri
liderebic monawileobdnen. bradanins,  konkretulad, JCE-is saerTo
miznis asrulebis xelmZRvanelobaSi edeboda brali. igi Tavisi
politikuri ~ ZalauflebiT  uzrunvelyofda eTnikuri  wmendis 0
process. igi iyo, aseve, propagandistul i kampaniis ,,strategiuli
gegmi so realizad®is lideri

Prosecutor v. Brdaniis sagmez e, sasamarTlo palatis azriT, JCEis
pasuxismgeblobis forma ar Seesabameboda aseTi farTo bunebis
danaSaulebs . am pasuxismgeblobis meSveobiT braldebis mxare
Swvdebodabo i m pirs, romel i c struqturul ad mo &
danaSaulis Cadenas. igi Seesabameboda patar a gaerTianebebis sagmeebs,

%iy. iqve, 875.

“Pix. iqve, 884.

. iqve, 877.

“®Sead. Zahar, Sluiter|CL (2008),221.

“ix. GustafsonBrdanin,krebulSi: Casseséed.), Oxford Companion (200920_621.
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rogori gaerTianebis wevric iyo tadiCi. sasamarTlo palatis azriT,

saapelacio palata Prosecutor v. Tadiis sagmeze, JCEis dafuZnebisas,

swored patara danaSaulebriv gaerTianebebs gulisxmobda. 410 aseve

yuradReba gamaxvilda braldebuls a da uSual o, , , Fizi kur
amsrulebels  Soris SeTanxmebis arsebobis aucileblobaze. 411

amitomac, sasamarTlo palat am JCEis pasuxismgeblobis forma

miuReblad miiCnia braldebulis individualuri pasuxismgeblobis

dasasabuTeblad 412

Prosecutor v. Brdaniis sagmeze saapel acio palatam arasworad
miiCnia sasamarTlo palatis gadawyvetileba JCEis viwro bunebasTan
dakavSirebiT. igi arc braldebis mxa ris farTo interpretacias
emxroboda, TiT gos JCEis aRiarebiT tribunals mieca saerTaSoriso
danaSaulebis Camdeni liderebis sisxlissamar Tlebrivi devnisa da
dasjis farTo  SesaZlebloba. 413 saapelacio palatis azriT, Prosecutor
v. Tadicis sagmeze swored farTo bunebis danaSaulebze iyo saubari,
regionSi arsebuli ,eTnikuri wmendis 0 masStabisa da gavrcobili
JCEis ganWvretadobis bunebis gaTvaliswin ebiT. 414

Prosecutor V. Brdankis sagmeze  sasamarTlo palatis
gadawyvetileba, erTi mxriv, logikuria. igi cdilobda
individualuri pasuxismgeblobis Ria moednis SezRudvas
konkretuli  jebirebiT, es  procesi rom daegvemdebarebina
konkretul i safuzvleb isa da sisxlissa marTlebriv i
winapirobeb isaTvis . Tumc a, meore mxriv, bral debul sa da
amsrulebels Soris SeTanxmebis arsebobis mtkicebis valdebuleba
ar Seesabameba saerTaSori so da naSaulis bunebas. misi masStabi
xSirad imdenad didia, ierarqiuli Zala uflebis mgone Tan  amdebobis
piri , umeteswilad , ver gaiziarebs fizikuri amsruleblis gegmas da
arc ra i me SeTanxmebaSi Seva maTTan. aseT SeTanxmebas uzrunvelyofs
TviTon ierargiuli danaSaulebrivi sistema, romelic ufro

efegtiani meganizmia  saerTaSoriso danaSaulebisTvis individua luri
pasuxismgeblobis dasasabuTeblad. ie rargiuli  danaSaulebrivi
sistemiT  liderebi unda darwmund nen saerTo danaSaulebrivi gegmis
realizaciaSi. 415

“ix. ICTY, Prosecutor v. Brdaniff,C Judgment1.9.2004par. 355.
ix. iqve, par. 347.

ix. iqve, par. 356, daw. par. 340 _356.

“Bix. ICTY, Prosecutor v. Brdani®C Judgment3.4.2007 par. 421.
ix. iqve, par. 422_425.

“5Sead. Gustafsond Ex pr ess Agr e dl@E20070134 ¥%68. JCE, 5
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JCEis farToO bunebis SezRudvis mcdelobam uSedegod Caiara
da xelidan igna gaSvebuli misi gaanalizebisa da gadam uSavebis
SesaZlebloba, 416 rac mogvianebiT  ICC-m gaakeTa?l?

10. (Tana)amsruleblobaSi arapirdapiri monawileobis elementi
ICTY-is saapelacio palatam milan martiCi (Milan Martic), serbiis
avtonomiuri regionis, krainasa da krainas  serbuli respublikis
(RSK yof ili maRalCinosa ni, maT Soris, Tavdacvis ministri,

damnaSaved cno JCEis dogtrinaze dayrdnobiT, miuxedavad imisa, rom

igi omisa da adamianurobis winaaRmdeg mimarTul danaSaulebSi

uSualod ar monawileobda da arc fizikurad eswreboda maT Cadenas.

martiCi gmnida daundoblobisa da SiSis atmosferos
radiogamosvlebiT, ver uzrunvelyofda araserbi mosaxleobis

usafrTxoebas. = miuxedavad misi arauSualo monawileobisa, Prosecutor v.
Martic-is sagmeze sasamarTlo palatam braldebuli mainc miiCnia
damnaSaved imis aRiarebiT, rom ami s mtkiceba arc iyo saWiro. sagmesSi
moipoveboda pirdapiri mtkicebuleba im jgufis mier danaSaulis

Cadenisa, romelsac  xelmZRvanelobda  Tavad martiCi. mas
gaTviTcnobierebuli hgonda ,eTnikuri wmendis 0 saerTo gegma,
uSualod gascemda detalur instugciebs danaSauli s Casadenad da
a.S. martiCma ar SeaCera araserbi mosax | eobis is farTomasStabiani
devna, romlis Tavidan acileba misi  Zalauflebis gamoyenebiT
SeiZleboda. 418

JCEis doqgtrinam ukve kargad daf uZnebuli obieqturi da

subieqturi elementebiT fexi moikida ICTRSic.

11 (Tana)amsruleblobis koncefciis implementacia ruandis

tribunalSi

miuxedavad imisa, 2003 wlamde ICTY-sa da ICTRs saerTo
prokurori hyavda 419 ICTY-Si individualuri pasuxismgeblobis kargad
Camoyalibebulma doqgtrinam _ JCEm, haagidan aruSaS/i metad gvian
moiki da fexi. es, savaraudod, prokuraturis ofisebs Soris mcire
koordinaciis Sedegi iyo. prokuraturis ofisi haagaSi sabraldebo

"8 Sead. Jordash,JCE,krebulSi  : Schabas, McDermott, Haye&shgate to IC (2012),137_140.

" daw. ix. naSromis IX Tavi.

“8ix. ICTY, Prosecutor v. MarticTC Judgment 12.6.2007 par. 442_455; ix. aseve: Meyer, Martic,
krebulSi: Casseséed.), Oxford Companion (200902_805.

M9 karla del ponte (Carla Del Pontg, 1999wlis 11  agvistos, gaeros uSiSroebis
sabWos mier dainiSna ICTY-isa da ICTR-is prokurorad , <http://www.icty.org/en/about/office
of-the-prosecutor/formeprosecutors, [10.8.2015].
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ogmebs  garkveulwilad, ICTRis kolegebisagan damoukideblad

amzadebda, ris Sedegadac ,,gansxva4%ebulio pragt
11.1(Tana)amsruleblobis dogtrinis pirveli SeWra ruandis
tribunalis precedentul samarTalSi
JCEis doqtrinis pirveli implementacia  ICTRSi 2004 wels

moxda, Prosecutor v.Rwamakuba sagmis winasasamarTlo etapze. 421 andre
ruamakuba (Andre Rwamakuba iyo ruandis demokr atiui moZraobis

(MDR) wevri. 1994 wilis aprilSi , ruandjs prezidentis gardacvalebis
Semdeg igi, praqtikulad, ruandaSi  ganxorcielebuli genocidis
, , katalizatorso w arwamaxezbd g FemabamSi ganaTlebis
ministris ~ Tanamdebobasac ikavebda. braldebis mxaris didi

mcdelobis  miuxedavad, igi yvela wayenebul DbraldebaSi
gamarTlda. 422 imave wels, Prosecutor vNtakirutimanas sagmeze, saapelacio

palatam aRniSna, rom ICTY-isa da ICTRis individualuri
pasuxismgeblobis erTgvarovani (erTferovani) statutiseuli
cnebidan ga momdinare, ICTY-is individualuri pasuxismgeblobis
iurisprudencia unda gavrcelebuliyo ICTR-zec. 423

JCEis cneba ICTRSI, implementaciis pirvel etapze , bolomde
ver gaiges. amis kargi magaliTia Prosecutor. Ntakirutimana sagme??4 JCE
is analizs ICTRSi imaze ufro meti dro dasWirda, vidre es,

Cveulebriv, iyo warmosadgeni.

11.2.Prosecutorv. E. and G. Ntakirutimanas sagme

mama8uvil ntakirutimanebis (Prosecutor v.E. and G. Ntakirutimana
saqmeS#25 samarTlebrivad mniSvnelovania saapelacio palatis sagmis
ganxil vis etapi, sadac prokuraturis ofisi amtkicebda, rom ICTR-is
sasamarTlo palatam dauSva Secdoma, rodesac ar gamoiyena ICTY-is
precedentul samarTalSi dafuzZnebuli JCEi s dogtrina
braldebulTa individualuri pasuxismgeblobis dasasabuTeblad

*0jx. zahar, Sluiter)CL (2008),222.

*2Lix. ICTR, Prosecutor v. Rwamakubpplication of JCE to the Crime of Genocide, 22.10.2q8, 31.
22 prosecutor V. Rwamakukmsagmeze daw. ix. MarcussenRwamakubakrebulSi: Cassesded.),
Oxford Companion (2009894 895.

“ZBix. ICTR, Prosecutor v. E. and G. NtakirutimareG Judgment13.12.204, par. 468.

*"Sead. Zahar, Sluiter|CL (2008),221_223.

5 |ICTRis sasamarTlo palatis 2003 wlis gadawyvetilebiT, elizathan
ntakirutimana  (Elizaphan NtakirutimanadamnaSaved gamocxadda genocidis danaSaulSi
TanamonawileobisaTvis. kerZod, tutsis [tolvilebi s Tavdasxmis daxmarebasSi
(aidind and abetting xolo Jerard ntakirutimana (Gerard Ntakirutimana genocidisa da
adamianurobis winaaRmdeg mimarTul danaSaulebSi monawileobisaTvis. daw. ix .ICTR,
Prosecutor v. E. and G. NtakirutimanbC Judgment21.2.2003.
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sasamarTlo palatis gad awy\etilebis gasaCivrebis argumenti JCEis
gamouyenebloba iyo. 426

braldebis azriT, miuxedavad imisa, rom JCE-ze pirdapir ar iyo
saubari sabraldebo ogmSi, mugonerosa (MugonerQ da biseseros
(Biseserd sabraldebo ogmebi da sxva dokumentebi, saerTo jamSi, JCE

i s sakiT xis mimarT sakmaris miTiTebas S  ei cavda. 42’ sabraldebo ogmSi
pasuxismgeblobis saxis miTiTeba mis aucilebel prerogativas ar
warmoadgenda. es iyo sasamarTlo palatis diskrecia, sakuTari

Sexedul ebisamebr braldebulebis pasuxismgeblobis sakiTxi
gadaewyvita ICTRis stat utis me -6(1) muxlis Sesabamisad, 428 imis
gaTvaliswinebiT, rom sasamarTlosTvis braldebulebis sabraldebo

ogmebiT cnobili iyo Cadenili danaSaulebis kolegtiuri buneba da
saerTo danaSaulebrivi gegma _ tutsis  ganadgureba. braldebulebis
pasuxismgeblobis  dasasabuTeblad JCEis miuTiTebloba, prokuroris

azriT, areulobasa da orazrovnebas ar warmoadgenda. 429

aRniSnul argumentebs dacvis mxare usafuZviod miiCnevda,
igidan gamomdinare, braldebis mowmeTa Cvenebebi da , Zogadad,
mtkicebulebaTa erToblioba JCEis doqtri nis aucilebel obieqtur
da subieqtur niSnebs ver daakmayofilebda. Sesabamisad, JCEis
gamoyeneba TviTon braldebisTvis iyo saziano. 430 praldebis mxares
ar hgonda pasuxismgeblobis iseTi saxis gamoyenebis ufleba,
romelic sabraldebo ogmsSi, mis mtkicebulebebsa da arc erT
gamosvlaSi ar aRniSnula. 431

ICTRis saapelacio palata ICTY-is sasamarTlo praqtikas
miemxro, kerZod, Prosecutor v. Aleksovski sagmes, romelSic TiToeul
braldebaze individualuri pasuxismgeblobis saxis miTiTebis
aucilebloba ganisazRvra. aseTi precedent is Segmna, sabraldebo
ogmSi statutis individualuri pasuxismgeblobis muxlebis martivi
citireba, orazrovnebas gamoiwvevda ad hoc tribunalebis praqgtikaSi
da SemdgomSi farTo xasiaTs miiRebda. 432

“®ix. ICTR, Prosecutor v. E. and G. NtakirutimareG Judgment13.12.2004par. 10.

*2" praldebis mxarem winasasamarTlo da saboloo sityvaSi me -6(1) muxlis
subieqturi elementebis ganxilvisas axsena JCE da aRniSna, rom igi gamoixateboda
pirdapir  an arapirdapi r ganzraxvaSi , TiToeuli Tanaamsruleblis mxridan Sedegis
winaswargaTvaliswinebadobasSi. ix. ICTR, Prosecutor v. E. and G. NtakirutimansC Judgment
13.12.2004par. 474, sqolio 805.

“Bix. igve, par. 10, 448.

ix. iqve, par. 449 _451.

*ix. igve, par. 45 5 _457.

ix. iqve, par. 458.

ix. iqve, par. 473; ICTY, Prosecutor v. AleksovsRiC Judgment24.3.2000par. 171, sqolio 319.
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braldebis mxare m Tavisi poziciis gasamyareblad miuTiTa

Prosecutor v Tadicis sagme, romelSic braldebis mxridan sabraldebo
ogmsSi araviTari miTiTeba ar yofila JCEis Sesaxeb da, miuxedavad
amisa, gasamarTlda aRniSnuli doqgtriniT. 433 jgive iTqva  Prosecutor v.

Furundzijas sagmezec.434

Prosecutor. E. and G. Ntakirutimars|a sagme$ meore mxarea
mniSvnelovani .  kerZod, JCEis sabraldebo ogmSi miTiTeba -
armiTiTebis sakiTxis garda, TviTon prokuraturis ofisis
daudevroba. braldebam gvian Seicno, rom JCEis gamoyenebiT, igi
ufro gaiadvilebda braldebulebis individualuri
pasuxismgeblobis dasabuTebas, mtkicebis ufro dabali standartis,

Tundac gavrcobili JCEis gamoyenebiT435

magaliTad, Cveulebrivi pasuxismgeblobis formiT
braldebulma 1994 wlis 16 aprils mugoneros kompleqsSi Caidina
mxolod  erTi mkvleloba, rodesac xdeboda masStabur i
danaSaulebriv i movlenebi . JCEis ufro farTo koncefciiT,
ntakirutimanas  SeeZlo Caedina asobiT mkvleloba, rac , ra Tgma unda,
gavlenas moaxdenda sasjelis zomazec. 436

mxolod 2005 wlis bolos pirvelad igna ICTRis sasamarTlo
palatis mier individualuri pasuxismgebloba dasabuTe buli  JCEis
dogtrinaze miTiTebiT, Prosecutor v. Simba sagmeze*3’ xolo meored _
2006 wels, Prosecutor v. Mpambara sagmeze*38439

12. (Tana)amsruleblobis doqtrinis analizi

JCEis pasuxismgeblobis damafuzZnebeli garemoebebis ganxilvis
Sermeg SesaZlebelia misi cnebis , koncefciis sisxlis samarTlebrivi
Sefaseba.

ICTY-is saapelacio palatis gadawyvetileba Prosecutor v. Tadits
sagmeze SegviZlia miviCnioT ufro akademiur naSromad, vidre
sasamarTlos gadawyvetilebad, 440 romelSic saerTasoriso

33 ix. iqve, par. 474; ICTY, Prosecutor v. TadicTC Judgment 7.5.1997,par. 681 _692; ICTY,
Prosecutor v. TadicAC Judgment15.7.1999par. 172_173, 230_233.

“ix. igve.

**Sead. Zahar, Sluiter|CL (2008),222_223.

“ix. igve.

“7ix. ICTR, Prosecutor v. SimbaC Judgment13.12.2005.

“Bix. ICTR, Prosecutor v. MpambaraC Judgment11.9.2006.

9 ix. zahar, Sluiter,ICL (2008), 223; Prosecutor v. E. and G. Ntakirutimasasagmeze daw. ix.
aseve: Farrell, Baig, NtakirutimanakrebulSi  : Casseséed.), Oxford Companion (200954_857.
“0sead. Sliedregt Individual Responsibility (2003},00.

114



Tanamegobroba sisxlis samarTl is eniT xsnis individualuri

pasuxismgeblobis axal doqtrinas. igi unda daxmareboda
sasamar Tl os I m mt ki cebul ebebi s , , mopovebaSi o,
rangis Tanamdebobis pirebi anadgurebdnen Semdgomi

sisxlissamarTlebrivi pasuxismgeblobis Tavidan acilebis mizniT

JCEm gaamarTla saerTaSoriso Tanamegobrobis molodini.
Prosecutor v. Tadiis sagmidan moyolebuli, igi  gaxda mniSvnelovani
iaraRi im pirebis gasasamarTleblad, romlebmac danaSauli Caidines
Tanaamsruleblobisa da saerTo miznis principebze dayrdnobiT,
dajguf ebis faruli organizebis meSveobiT. JCE individis mier
Cadenil aSkara ukanono gmedebas, romlis pirdapiri mtkiceba martivi
iyo , ukavSirebda doqtrini T Segmni | , , gaer Ti an
roml i s , , Wevrico iy o, aseve, mas St abur i dana
(maRali ran gis Tanamdebobis piri), im mizniT , rom , , fi zi kurio
amsruleblis aSkara qgmedebaze daefuZnebina misi brali. aseTi
pirebis gasamarTleba doqtrinis meSveobiT ufro intensiur xasiaTs
atarebda, vidre ufro dabali donis amsruleblebisa. Prosecutor v.
Tadicis sagmis Semdeg mxolod 20012004 wlebSi , ICTY-is sagmianobis
yvelaze aqtiur fazaSi Sem uSavebuli 42 sabraldebo ogmidan 27 (64
procenti ) dasabuTebuli iyo JCEis pasuxismgeblobis formiT. 441 amis
Semdeg 2005 wlis bolosTvis pirvel inst anciaSi dasrulebuli 37
sagmidan 19 nainc Seicavda JCEis pasuxismgeblobis formas. 442

kritikis sagani iyo JCEis gaurkveveli definicia, 443 misi
arastatutiseuli warmomavlobis gamo. JCEis wevroba gaigivebuli
iyo danaSaulis CadenasTan. misi cneba saSualebas aZlevda
braldebis mxares, sabraldebo ogmS i Seetana ufro meti braldeba,
vidre sxva pasuxismgeblobis saxis gamoyenebiT SeiZleboda. JCEis
mowinaaRmdegeTa azriT, precedentebiT Camoyalibebuli cneba ar
gamomdinareobda me-7(1) muxlis Sinaarsidan. mas uwodebdnen

pasuxismgeblobis ,,uvargis Teorias a0 danadirso, romelic eZebd
msxverpls. 444 ICTY-is tribunalis mosamarTle fer -johan lindholmi

(Per-Johan Lindholh werda, rom JCE i yo , , axal i iarliyi o yvel as
maT Soris, saerTaSoriso sisxlis samarTlisTvisac kargad cnobil

Tanaamsruleblobis doqgtrinaze. misi azr iT, igi usargeblo Iyo

tribunalis sagmianobisaTvis. 445

“Lix. Danner, MartinezGuilty Assocations, 93CLR (2005),107.

*2ix . zahar, Sluiter/CL (2008),221.
443

daw. ix. davalize , gaerTianebuli danaSaulebrivi organizacia, krebulSi: naWyebia
(red.) , organizebuli danaSauli (2012), 103_237.
4 JCEis kritikaze ix. Damgaard,Individual Criminal Respuosibility (2008),127_128.

*Six. ICTY, Prosecutor v. Simic, Tadic, ZariEC Judgment Separate Opinion dfindholm 17.10.2003,
par. 1, 5; ix. aseve: Damgaard,Individual Criminal Responsibility (2008)27_128.
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JCEis doqtrinis mTavar makvalificirebel elementad, rac

xdis mas jgufur i, koleqtiur I pasuxismgeblobis Teoriad, SegviZlia
miviCnioT sistemuri danaSaulis saerTo gegma, mizani. es aris JCEis
yvela wevris m Tavari makavSirebeli rgoli, pirdapiri gasasvleli

individebze. misi martivi sgemis mixedviT, dajgufebis erT -er Ti
wevris mier Cadenili gmedeba sxva wevrs Seeracxeba danaSaulad
gavrcobili JCEis SemTxvevaSi, Tu es iyo kriminaluri gegmis
gonivruli , winaswargan Wvretadi Sedegi. es mis cnebas imdenad

afarToebs, rom saerTo gegmis gareT arsebuli danaSaulebic
SeiZleba moeqces JCEis farglebSi. 446

saerTo gegmas, mizans mivyavarT  JCEis subieqtur elementamde ,
romelic mis sisxlissamarTlebrivi pasuxismgeblobis erT -erT
mTavar garemoebas warmoadgens. ZiriTadi  JCEis subieqturi mxare
gamoixateba ganzraxvaSi, kerZod, saerTo ganzraxvasa ( shared intent da
SegnebulobaSi (  knowledgg**’  sistemuri JCEis _ sistemuri
danaSaulebrivi bunebis personalur codnasa ( personal knowledgeda
xelis SewyobaSi ( intent to further the syster*® da gavrcobili JCEis
ZinTadi  JCEisa da sistemuri  JCEis subieqtur  elementebTan erTad,
danaSaulis ganWvretadobaSi  ( foreseeability?4® es  ukanaskneli,
miuxedavad azrTa sxvadasxvaobisa, SegviZlia ganvixiloT, rogorc
eventualuri ganzraxvis ( dolus eventualjselementi. 4°0 Sesabamisad, JCE
is subieqturi mxare SegviZlia ganvmartoT, rogorc  ganzraxvas ( inten
plius ganWvretadobis (foreseeability , , axal i 0 &ML ement i

swored subieqturi elementi xdis JCEds Tanaamsruleb lobis
dogtrinad, sadac amsrulebeli mogmedebs ganzrax, JCE4s miznis
misaRwevad, gansxvavebiT Tanamonawilisgan, romelic Segnebulad
mxolod daxmarebas uwevs konkretuli danaSaulis asrulebas. rac
Seexeba obieqgtur elements, agac mniSvnelovania, rom misi gmedeba,

pirdapir, JCEAs miznebidan  gamomdinareobdes, gansxva vebiT
Tanamonawilisgan, romelic mxolo d arsebiT daxmarebas uwevs

, , fizikuro amsrul ebel s konkretuli “42danaSauli
generaluri ganzraxva mimarTulia swored jgufi s kriminaluri

miznis misaRwevad rogor c erTi JCEis fargle bSi, aseve ramdenime

*®Sead. Schabasintroduction to ICC (2011229 231.

*“"daw. ix. Hohener Individual Responsibility: JCE (2015)00_102.

“®Sead. iqve, 103_105.

*“9Sead. iqve, 106_110.

*0sead. iqve, 109.

**1Sead. Cassese and the Members of the JICJ, Amicus CBriaéon JCE, 2@CLF (2009),300_301.
**25ead. Swart Modes of Liability,krebulSi  : Casseséed.), Oxford Companion (20099.
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patara, subsidiuri qvegaerTianebis meSveobiTac, rodesac danaSauli
farTo xasiaTis matarebelia. 453

JCEis farTo  cnebis gamo, SesaZloa, Tanamonawilis
d anaSaulSi monawileobis xarisxi mniSvnelobiT ufro maRali iyos,
vidre  Tanaamsruleblisa JCESIi. damnaSavis braleulobis xarisxTan
dakavSirebiT aseTi mimarTeba mecnierTa Soris davis sagans
warmoadgens. ICTY-Si amsrulebelsa da Tanamonawiles Soris
sazRvris gavlebis aseTi midgoma, cota ar iyos, ewinaaRmdegeba
erovnul samarTlebriv s  istemebSi ars ebul i zRvaris  gavlebis
princips, romlis mixedviTac braleuloba unda iyos danaSaulSi
kontribuciis adekvaturi. danaSaulis patara kontributors ar
SeiZleba iseve miuZRodes brali danaSaulebriv SedegSi, rogorc
did kontributors. 454

zogadad, rom SevxedoT JCEdis samive obieqtur elements, 455
yvela isedac Seesabameba sxvadasxva gveynis erovnuli
kanonmdeblobis jgufuri danaSaulis a Tu Tanamonawileobis cnebis
Sinaarss, Tumca mTeli konfrontaciuli gansxvaveba swored maT
subieqtur elementebSia, gansakuTrebiT, gavrcob il JCESI. igi
pirveli ori kategoriisgan gansxvavebiT, rogorc zemoT ganvixileT,
ufro dabali subieqturi mxaris elementiT xasiaTdeba . mesame
kategoriis dros gmedeba xorcieldeba JCE4s miznis gareT, magram

gamomdinareobs Sedegidan. **®* JCE4is aseTi midgoma ewinaaRmdegeba
sisxlis samarTalSi Tanaamsruleblobis sistemur cnebas. saerTo

samarTlis didi tr adiciebis mqgone iseTi qveynebic ki, rogor ic aa
didi  britaneTi da  kanada  miuxedavad imisa, rom Tavis
kanonmdeblobaSi iTvaliswineben ganWvretadi danaSaulebi saTvis
pasuxis mgeblobas, ewinaaRmdegebodnen mesame kategoriis subieqturi
elementis aseT farTo formulirebas, ,,konkretuli sazRvrebis

gar e®eo.

JCEis cneba, saerTo jamsSi, winaaRmdegobaSia nullum crimen sine lege
principTan .48 dadgenili SinaarsiT, igi ar gamomdinareobs ICTY-is
statutis individualuri pasuxismgeblobis cnebidan, rasac mowmobs

pasuxismgeblobis  damafuzZnebeli obieqturi da  subieqturi

**% magaliTad, genocidis danaSaulis SemTxvevaSi. Sead. Ambos, JCE and Command

Responsibility, 5ICJ (2007),159 167.
***Sead. Ohlin, JCE, 5JICJ (2007), 85_88.

455

monawileTa simravle , saerTo gegmis, miznis arseboba da braldebulis
monawileoba saerTo gegmasi
456 gavrcobili JCEis kritikis Sesaxeb daw. ix. Olasolo,Essays on ICJ (2012029 134.

**ix. Danner, MartinezGuilty Associations, 9€LR (2005),108_109.

% Sead. Damgaard, Individual Criminal Responsibility (2008),127_ 128, 238_241;dvalize
gaerTianebuli  danaSaulebrivi  organizacia,  krebulSi: naWyebia (red.) ,
organizebuli danaSauli (2012), 230_231.
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garemoebebi. misi safuzvlebi saer TaSoriso CveulebiT samarTal Si
arapirdapir igna moZiebuli farTo interpretaciis meTodis
gamoyenebiT.

Tumca yvela am kritikis mimarT kazesesa da mis gunds
argumentirebuli da adekvaturi pasuxi hqondaT, rac ZiriTadad isev
farTomasStabiani, sistematuri da sistemuri danaSaulebis dros
auctor intellectualis monawileobiT iyo ganpirobebuli. 459 yuyradsaRebia
kazeses nullum crimen sine lege principis ganmarteba . misi azriT,
principis mizani, erTi mxriv, aris sasamarTlos dacva dasaSvebi
interpret  aci is CarCoebis gadalaxvisa da axali samarTlis
Segmnisgan, magram, meore mxriv, igi ar krZalavs samarTlis
progresul ganviTa rebasa da interpretacias. 460

miuxedavad imisa, rom meore pirs ar amoZravebda pirdapiri
ganzraxva ( dolus directuy Cadenili danaSaulis mimarT, mxolod es
piroba ver igneboda sisxlissamarTlebrivi pasuxismgeblobisagan

gaTavisuflebis mizezi. igi iyo im gaerTiane bis wevri, romlis
sagmianobaSic iyo mosalodneli konkretuli danaSaulis Cadena,
rogorc misi monawileobiT, aseve misi mxridan savaldebulo
mogmedebis SeusruleblobiT. 461 kazeses TqmiT, ZinTadi  JCE gmida
danaSaul ebis Casadenad mTgawcati/i , J@Bisalvif or mas 0
rodesac piri xdeba ZiriTadi JCEis wevri, magaliTad, mTavrobis,
organizaciis da sxv., romelic sCadis danaSauls, igi iTvaliswinebs,
rom danaSaulebis pirvelma fazam, SeiZleba ., ., ., kari gauRos O
danaSaulebis Cadenis meore fazas. es riski aSkaraa, rodesa C piri
xdeba iseTi dajgufebis weuvri, romelSic ZiriTadi amsruleblebi
erTiandebian saerTo danaSaulebrivi gegmis Sesasruleblad. 462
kazeses argumenti safuZvliania dolus eventualissubieqturi mxaris
elementTan, danaSaulis Cadenis riskis gacnobierebis
SesaZleblob asTan dakavSirebiT, rodesac piri , miT ufro, auctor
intellectualis aris danaSaulebrivi gegmiT mogmedi dajgufebis wevri
Tumca mTavari garemoeba, rs gamoc JCEs i ndividualuri
pasuxismgeblobis srulyofil saxed ver miviCnevT , individualuri
braleuli pasuxismgeblobis principia, 463 romlis mixedviTac, piris

braleuloba wunda iyos danaSaulSi kontribuciis adekvaturi

**9Sead. Cassese and the Members of the JICJ, Amicus CBriaéon JCE, 2@CLF (2009), 289 _330.
*0sead. iqve, 321_322.

1 Sereuli umogmedobis SemTxvevaSi, rodesac igi valdebuli iyo emogmeda
danaSaulebrivi Sedegis Tavidan acilebis mizniT.

“2jx. Cassese and the Members of the JICJ, Amicus CBriaéon JCE, 2@CLF (2009),326_330.

% Sead. avalize , gaerTianebuli danaSaulebrivi organizacia, krebulSi: naWyebia
(red.) , organizebuli danaSauli (2012), 230_231; Darcy, Collective Responsibility and
Accountability (2007)253_255, daw. 245_253.
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danaSaulis  patara kontributori unda gansxvavdebodes didi
kont ributorisgan. 464

13. Sejameba

saerTo jamSi, JCE SegviZlia ganvmartoT rogorc dajgufebaSi
monawil is pirdapiri an i ribi gmedeba, mimarTuli kriminaluri
saerTo  miznis sisruleSi moyvanisken. 465 JCEis wevrs ufro didi
brali miuZRvis danaSaulis CadenaSi, vidre imave danaSaulis
damxmaresa da wamgezebels. 466 JCEis samive kategoria ar aa
damokidebuli  konkretuli da naSaulisTvis  gaTvaliswinebuli
obieqturi elementebi s Sesrulebaze, aramed piris organizaciul
SesaZleblob asa da individualur rolze 467

ICTY-is mier damkvidrebuli JCE4s dogqtrina, faqtia,

saerTaSoriso sisxlis samarTalSi politikuri funqciis matarebel

iyo _ si sxlissamarTlebrivi devha daewyoT maRali Tanamdebobis

amsruleblebze saerTaSoriso humanitaruli samarTlis seriozuli

darRvevisaTvis, danaSaulSi maTi ,obieqturi  kontribuciis

dasabuTebi s m {68 xsaedTaSodsd O sisxlis samarTals

sWirdeboda iseTi pasuxismgebl obis forma, romelic kargad

,daasabuTebda brals, sakmari si mt ki cebuldbias gareSeo
funqciasac saTanadod asrulebda JCE

JCEis konfecfiis mixedviT, Tanaamsrulebloba gulisxmobs
erTi amsruleblis gmedebis Sesabamisobas sxva amsruleblis
mizanTan, rodesac y vela mogmedebs erTdroulad, ,,erTsa da imave

adgil aso, xangr Zlivi dr %9 siniSenelavania,vrbno b a S

gegma, mizani, Tavisi SinaarsiT iyos aramarTlzomieri,

iTvaliswinebdes danaSaulis Cadenas. 471 aq JCEis Semgmnelebi ar

gulisxmobdnen nebismier monawileob as, aramed kriminalur miznobriv

dajgufebaSi, gegmis SesrulebaSi ,, saval debul oo i ndividual ur
%% individualuri pasuxismgeblobis dafuZnebisas sam arTliani pasuxismgeblobis

(fair labelling) principisa da ,,braleulobis ierargiisd mniSvnel

XIII Tavi, $4.1. da $4.2.

5 Sead. Darcy, Collective Responsibility and Accountability (200245 _246.

*®Sead. Sliedregt Individual Responsibity (2012) 78_79

" Sead. Chouliaras International CriminalitykrebulSi: ~ Smeulerqed.), Collective Violence and ICJ
(2010),85_86.

% Sead. Weigend Co-perpetration, 81CJ (2008),477.

*95ead. Jordash,JCE,krebulSi : Schabas, McDermott, Haye&shgate o ICL (2012),134.

"% Sead. Ambos,Criminal Responsibility (Art. 25)krebulSi:  Triffterer, Commentary on the RS (2008),
749 751.

*"LSead. ShabasUN Tribunals (2006)309_314.
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monawileobas, romelic uSualo monawileobis mtkicebis
valdebulebas ar gulisxmobda.

zemoaRniSnuli individualuri pasuxismgeblobis
damafuzZnebeli garemoebebis gamo,  saerT aSoriso sisxlis samarTalSi
JCE saidumlo liderebisa da sistemuri danaSaulebis dasjis
uzrunvelsayofad individualuri pasuxismgeblobis saWiro
formadac moixseniebdnen. 472

ICTY-Si individualuri  pasuxismgeblobis dasabuTebasTan
dakavSirebuli , , X ar v e bas bSeecada gsperTaBosiswor e
Tanamegobroba ICC-is meSveobiT , statutiseuli, aseve precedentuli ,

dogtrin uli  cnebis farglebSi.

“2Sead. Gustafsond Ex pr ess Agr e dl@g20070135 86. J CE, 5
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IX. amsrulebloba sisxlis samarTlis saerTaSoriso

sasamarTloSi
saerTaSoriso Tanamegobr obi sICGHi$ anin&T i , , daval e
saerTaSoriso  sisxlis  samarTalSi kargad  damkvidrebuli
amsruleblobis institutis _ JCEis farTo cnebis SezRudva iyo,

arsebuli xarvezebisa da kritikis gaTvaliswinebiT, ise, rom
saerTaSoriso sisxlis samarTlis miznebs ar Segmnoda safrTxe.

mTavari iyo, indivi dualuri pasuxismgebloba, romis statutis 25e
muxlis  interp retaciiT, individis braleulobas , danaSaulSi
monawileobis xarisxs dagvemdebareboda. 473

aRsaniSnavia, rom ICC-m pirvelive gadawyvetilebidan daiwyo am
, ,daval ebi so S e s ICliYtise BaamuSawebali da p raqgtikaSi
kargad damkvidrebuli individualuri pasuxismgeblobis wesebis
romis statutSi implementaciiT, aramed, amsruleblobis cnebis
novaciuri ganmartebiT. amis safuZveli saerTaSoriso Tanamegobrobam
ICCs individualuri pasuxismgeblobis statutiseuli cnebiT
Seugmna, rac gamoixat a danaSaulSi monawileobis formebis

konkretizaciaSi 474
amsruleblobis cneba romis statutSi abstraqtulia _ 25(3)(a}e
nuxli Seicavs mxolod ZiriTad , tradiciul pasuxismgeblobis

saxeebsA’> riTac  statutis Semgm nelebma gza gauxsnes precedentul
sanarTals.

1. amsruleblobis cheba da saxeebi romis statutSi

ICC4s  statutis 25(3)( aje muxli , ICTY-is statutis me7(1)
muxlisgan gansxvavebiT, pirdapir miuTiTebs amsruleblobis sam
saxes da aRniSnavs, rom danaSaulis amsrulebeli (Principal) aris piri,
romelsa ¢ gaaCnia danaSaulze kontroli (control over the crim@’® da

acnobierebs yovelive amas. 477 kerZod, vinc

*3Sead. Weigend Problems of Attribution, 121CJ (2014) 265_266.

" am TavSi gamoyenebulia statiebi: dgebuazZe, amsrulebloba, krebulSi: turava
(red.), sisxlis samarTlis mecniereba (2013), 325 -354; dgebuaze, arapirdapiri
(Tana)amsrulebloba, 3/24 marTimsajuleba da kanoni  (2012), 91101, romlebic

naSromSi ganaxlebuli da Sevsebulia axali gadawyvetilebebiTa da mosazrebebiT.

*>Sead. Jain, Perpetrators and Accessories (2054),

4% |CC Tavis praqgtikaSi amkvidrebs termins _ control over the crimeromelic naSromsSi
warmodgeni |l i a ,,danaSaul ze kontrolisodo cnebis saxi T.
“"ix. ICC, Prosecutor v. LubangaConfirmation of Charges, 29.1.200@ar. 332; ICC, Prosecutor V.
Katanga andChui, Confirmation of Charges, 30.9.20Q&r. 487; ICC, Prosecutor v. Bemb& onfirmation

of Chages, 15.6.2009ar. 346.
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1) fizikurad axorcielebs danaSaulis elementebs ( direct
perpetration pirdapiri amsrulebloba);

2) sxvebTan erTad axorcielebs danaSaulze kontrols,

masze dakisrebuli arsebiTi amocanebidan gamomdinare
(commission of the crime jointly with othersan co-perpetration,
Tanaamsrulebloba);

3) axorcielebs kontrols im piris nebaze, romelic
uSualod asrulebs danaSaulis obieqtur elementebs
(commission of the crime throlmganother personan indirect perpetration,

arapirdapiri amsrulebloba). 478
amsrulebeli, romis  statutis mixedviT, aris is piri,
romel sac agvs danaSaulze kontrolis ganxorcielebis
SesaZleb loba. amsruleblobis samive saxe dReis mdgomareobiT ICC-
is sxvadasxva g adawyvetilebiT ukve ganmartebulia. 479
amrigad, romis statutSi ukve arsebobs amsruleblobis
dogtrinis cnebac, romelic ganmartavs 25(3)( aye muxlis Sinaarss. ICC-

is  gadawyvetilebebidan, amsruleblobis cnebasTan dakavSirebiT
gansakuTrebi T gamosayofia Prosecutorv. Lubangas (Tanaamsruleblobis
pasuxi sngeblobis TeoriasTan mimarTebiT ), Prosecutor v. Katanga and Chsi
(arapirdapiri amsruleblobis, arapirdapiri (Tana)amsruleblobis
pasuximsgeblobis TeoriasTan mimarTebiT ) da Prosecutor v. Bembsa
(subieqturi mxaris elem entebTan mimarTebiT 489 sagmeebi#®l romlebic

8 aseve, gamosayofia ICC-is mier Prosecutor v. Katanga and Chaisagmeze SemuSavebuli

amsruleblobis axali forma _ e.w. Tanaamsrulebloba sxva piris meSveobiT (co

perpetration of a crime through another peryomn arapirdapiri (Tangamsrulebloba (indirect

co-perpetration. ICC Prosecutor v. Al Bashiis sagmeze, amsruleblobis aRniSnuli

, , kl asi kuri o saxeebi s gar da, aseve amsrul ebl obi s cal
Tanaamsruleblobas sxva piris meSveobiT , imave arapirdapir (Tana)amsruleblobas |

romeli formiTac masze dawyebulia sisxlissamarTlebrivi devna. ix. ICC, Prosecutor

v. Al Bashir, Warrant of Arrest, 4.3.2009ar. 210. arapidapir  (Tanaamsruleblobas daw.

ganvixilavT naSromis am TavSi.
479

uSualo amsrulebloba Tanaamsruleblobisa da arapirdap iri amsruleblobis
cnebaSia ganxiluli. Sesabamisad, uSualo amsruleblobis cnebas calke ar
gamovyofT.

% pProsecutor v. Bemba saqme, aseve, metad yuradsaRebia meTauris pasuxismgeblobis

doqgtrinasTan mimarTebiT. ix. naSromis Xl Tavi.

“8L amsruleblobis TiToeul i dogtrinis gasaanalizeblad, ICC-is mTavar sagmeebTan
erTad, ganxiluli igneba amsruleblobis cnebasTan arapirdapir dakavSirebuli

sxva sagmeebic.
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iseve rogorc Tavis droze ICTY-is Prosecutor v. Tadiés 482 da sxvaTa
sagmeebi, gamoirCeva novaciuri SinaarsiT. 483

2. Tanaamsrulebl obis dogtrina

ICC-is pirvelive sagmeze, rogorc mosalodneli iyo, 484 mTavari
problema indiv  idualuri pasuxismgeblobis dafuzZnebis nawilSi
warmoiSva _ amsruleblobis romeli formiT da rogor unda

momxdariyo individTa sisxlissamarTlebrivi devna?

ICC-m individualuri pasuxismgeblobis principis realizacia
Prosecutor v. Lubanga sagmeze Tanaamsruleblobi s doqtrinis SegmniT
daiwyo .485

2.1PProsecutor v. Lubang# sagme

Tomas lubanga dailo (Thomas Lubanga Dyi)oiyo meamboxe jguf _
kongoel patriotTa kavSiris (UPC) xelmZRvaneli da am kavSiris
samxedro frTis _ kongos ganTavisuflebis patriotuli Zalebis
(FPLC) mTavarsardali. orive gaerTianeba 2002 2003 wlebSi  /turiSi
mimdinare konfligtSi aqtiur Zalas warmoadgenda. 486

ICC-is [lubanga 2006 wels gadaeca . ICC-is 2012 wlis 14 martis
verdigtiT igi damnaSaved gamocxadda, rogorc Tanaamsrulebel
omis danaSaulSi romis stat utis 25(3)@)-e da me-8(2)(e)(vii) muxlebis
mixedviT. igi  kongos ganTavisuflebis patriotul Zaleb S/ TxuTmeti
wlis asakamde bavSvebs iwvevda da agrovebda samxedro mogmedebebSi
agtiuri monawileobis misaRebad. lubangas sasjelis saxiT Seefarda
Tavisuflebis aRkv eTa 14 wl is vadiT. 2014 wlis 1 dekembers verdiqti
da sasjeli aseve damtkicda saapelacio palatis mier. 487

2 ix. ICTY, Prosecutor v. TadicTC Judgment 7.5.1997;ICTY, Prosecutor v. TadicAC Judgment
15.7.1999.

¥ Sead. Lieflander, The LubangaJudgment, 1(1£JICL (2012),192.

8 igive problema warmoiSva ICTY-is sagmianobis pirvelive, Prosecutor v. Tadids
sagmeze, razec zemoT gvgonda saubari.

“®ix. 1CC, Prosecutor v. Lubanga&onfirmation of Charges, 29.1.2007.

*® Jub angas braldebebis Sesaxeb daw. ix. ICC, Prosecutor v. LubangaNarrant of Arrest,
10.2.2006]CC, Prosecutor v. Lubanga;onfirmation of Charges, 2B2007.

" daw. ix. 1CC, Prosecutor V. LubangalC Judgment,14.3.2012;ix. aseve: ICC, Prosecutor v.
Lubarga, <http://www.icccpi.int/iccdocs/PIDS/publications/LubangaENG pdo.2.2016].
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2.2. Tanaamsruleblobis koncefcia

Prosecutor v. Lubanga sagmeze dafuZnebuli Tanaamsruleblobis

pasuxismgeblobis koncefcia romis  statutSi ukve preceden tuli
mniSvnelobisaa. @ mis  Camoyalibebas, JCEis  pasuxismgeblobis
alternatiuli variantis saxiT, Tavis droze jer kidev ICTY
cdilobda Prosecutor v. Stakis sagmeze, Tumca ICTY4s saapelacio
palatam igi mogvianebiT uaryo. misi azriT, Tanaamsrulebl obis
pasuxis mgeblobis saSualeba , gansxvavebiT  JCEsagan, ar iyo

saTanadod mxardaWerili saerTaSoriso precedentuli samarTliTa

da ICTY4s iurisprudenciiT. 488 |CC eyrdnoba ra  ICTY-Si Tavis droze
aRniSnul  mosazrebas, saerTo jamsSi , Sxva interpretaciiT
warmogvidgens Tanaamsrul  eblobis Sinaarss.

Prosecutor v. Lubanga sagmeze, dazaralebulTa warmomadgenlebi

cdilobdnen  statutis  25(3)( a-e  muxISi Tanaamsruleblobis
statutiseuli cnebis dakavSirebas JCEis Tan, romlis arsebiTi
komponenti iyo saerTo danaSaulebrivi gegmis, miznis gaziare ba sxva
monawileebze. 489 Tumca winasasamarTlo palatam uaryo aRniSnuli
SemoTavazeba Tanaamsruleblobis  cnebisa 40  da danaSaulze
kontrolis koncefciis xazgasmiT, kerZod, amsruleblis
Tanamonawilisgan gamijvnis mizniT. 491

Prosecutor v. Lubanga sagmeze ICC Tanaamsruleblobas ganmartavs
iseT SemTxvevad, rodesac koordinirebul adamianTa dajgufebis
kontrib uciis Sedegad xdeba danaSaulis obieqturi elementebis
realizacia, sadac TiToeuli maTgani, rogorc mTliani danaSaulis
amsrulebeli, pasuxs agebs sxvis mier  ganxorcielebuli
gmedebebisaTvis. 492

winasasamarTlo palatam dasabuTebulad miuTiTa , rom romis
statuti , ICTY-is statutisgan gansxvavebiT, Seicavda danaSaulSi
individualuri da jouf uri monawileobisaTvis
sisxlissamarTlebrivi pasuxismgeblobis ufro met formas, rac
gmedebis mravalf erovani kvalifikaciis SesaZleblobas iZ | eoda. JCE
is dogtrinasTan axlos mdgom koncefciad palatam ufro 25(3)@)-e
muxli miiCnia, romelSic saubaria saerTo mizniT mogmed pirTa

“ix. ICTY, Prosecutor v. StakicAC Judgment 22.3.2006par. 62; ix. aseve: Olasolg Principa and
Accessorial Liability krebulSi: Stahn, Sluitefed.), Practice of the ICC (200®42_3510lasolo, Stakic
Appeal Judgmen® ICLR (2007),143_161furava, moZRvreba (2011),57, par. 98.

*®ix. ICC, Prosecutor v. Lubangaonfirmation of Charges, 29.2007 par. 325.

*Oix. iqve, par. 326.

“Lix. iqve, par. 327_333.

92 ix. igve, par. 326; ix. aseve: ICC, Prosecutor v. Katanga an@hui, Confirmation of Charges,

30.9.2008par. 520.
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jgufis mier danaSaulis Cadenaze, 493 Tumca, saerTo jamSi , Prosecutor v.
Lubangas sagmee winasasamarTlo palatis poziciiT, 25(3) -e muxli ar
SeesabamebodalCTY-is koncefcias.

ICC-m Tanaamsruleblobis definiciuri kriteriumi gansazRvra
amsruleblobisa (ZiriTadi pasuxismgeblobis) da Tanamonawileobis
(damatebiTi  pasuxismgeblobis)  urTierTgasamijnava d, rodesac
danaSauli ramdenime piri s monawileobiT aris gamowveuli. 494
ganvixiloT Prosecutor v. Lubanga sagmeze winasasamarTlo palatis
mier danaSaulSi TanaamsruleblobisaTvis gansazRvruli

definiciuri kriteriumebi.

2.3. Tanaamsruleblobis pasuxismgeblobis da mafuZnebeli elementebi

ZiriTadi da damatebiTi p asuxismgeblobis gansasxvaveblad ICC-m
sami elementi SeimuSava.esenia:

1) danaSaulze kontrolis koncefcia;
2) materialuri elementebi;
3) mentaluri  elementebi. 495

2.3.1. danaSaulze kontrolis cneba

ICC-is precedentuli sam  arTali mxars uWer s ra
amsruleblobis farTo gagebas, romelic Tavis TavSi moicav S
organizatorebisa da liderebis fizikuri monawileobis gareSe
ganxorcielebul gmedebas, romis statutis 253)(aye muxISi, Ziri Tadi
(principal liability) da damatebiTi (accessory libility) pasuxismgeblobis
saxeebis gansasxvaveblad, ayalibebs danaSaulze kontrolis cnebas 4%

danaSaulze kontrolis koncefciasTan mimarTebiT , romelic
mraval samarTlebriv sistemaSia aRiarebuli, 497 |CC adgens,
danaSaulis amsruleblebi arian ara mxolod isini, vinc f izikurad
axorcieleben danaSaulis obieqtur elementebs, arame d, vinc
kontrols an saidumlo liderobas uweven mis msvlelobas,
mi uxedavad I mi s a, rom danaSaul i s , , mogmedeb]

Bix. igve, par. 334_336.

**ix. iqve, par. 327.

“Bix. igve, par. 326_ 367;ICC, Prosecutor v. Lubangd,C Judgment]14.3.2012par. 919.

*ix. iqve, par. 326_341; ICC, Prosecutor v. Katanga and Ch@onfirmation of Charges30.9.2008,
par. 480_486; ICC, Prosecutor v. Bemba&onfirmation of Charges, 15.6.20Q%ar. 347; ICC, Prosecutor
v. Al Bashir,Warrant of Arrest, 4.3.2009ar. 210.

“7ix. ICC, Prosecutor v. Katanga ar@hui, Confirmation of Charges, 30.9.20Q8r. 485.
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moSorebuli. 49 sxva sityvebiT rom vTqvaT, aucilebeli ar aris,
TiToeuli maTgan i mogmedebdes erTdroulad. auctor intellectualis
SesaZlebelia ,,darCes saxISi, rodesac sxva asrulebs mis Sav

bY

samuSéd%so.

danaSaulze kontrolis mqgone piris pozicia danaSaulis
Cadenisas ierargiulad ufro maRalia Tanamdebobrivad masze zemoT
myof pirTan Sedarebi  T.590 SesaZlebelia, kriminaluri dajgufebis
xelmZRvanel s ufro meti de factoZalaufleba hgondes, vidre gveynis
prezidents, romelic misi kriminaluri dajgufebis aqtiuri
monawilea.

danaSaulze kontrolis koncefcias Tavis TavSi moicavs aseve
arapirdapiri  amsruleblob is  pasuxismgebloba, danaSaulebriv
organizaciaze kontrolis saxiT .

2.3.2. Tanaamsruleblobis materialuri elementebi

danaSaulze kontrolis Teoriaze dafuZnebuli
Tanaamsruleblobis pasuxismgebloba gulisxmobs ori an meti piris
koordinirebul mogmedebas danaSaulis Casadenad. aRniSnulis
sisruleSi mosayvanad isini inawileben maTze dakisrebul gar kveul
fungciebs . danaSaulis arc erT konkretul monawiles ar gaaCnia
saerTo danaSaulze kontroli , Vvinaidan TiToeuli m aTgani
damokidebulia erTmaneTze isini inawileben danaSaulze
kontrols . Tanaamsruleblebs, maTi poziciidan gamomdinare, maTze
dakisr ebuli amocanebis  SeusruleblobiT SeuZliaT  gavlena
moaxdinon mTliani danaSaulis Cadenaze. ©01

ICC gamoyofs Tanaamsruleblobis or materialur elements:
1. or an met pirs Soris saerToOgegmis an SeTanxmebis
arseboba;

2. TiToeuli Tana amsruleblis mxridan koordinirebuli
arsebiTi kontribucia, mimarTuli danaSaulis obieqturi
elementebis realizaciisken. 502

“Bix. iqve; ICC, Prosecutor v. Lubangaonfirmation of Charges, 29.1.20Q7ar. 330; ICC, Prosecutor
v. LubangaTC Judgment]14.3.2012par. 920.

*ix. Wilt, Modes of Criminal Responsibility, #CJ (2009),310.

*®5ead. Ohlin, Co-PerpetrationkrebulSi:  Stahn(ed.), ICC (2015)520.

L ix. ICTY, Prosecutor v. StakicTC Judgment 31.7.2003,par. 440; ICC, Prosecutor v. Lubanga,
Confirmation of Charges, 29.1.20Q%ar. 342; ICC, Prosecutor v. Lubangd,C Judgment14.3.2012par.
922; ICC, Prosecutor v. Katanga arnchui, Confirmation of Charges, 30.9.20(&r. 521; ICC, Prosecutor
;/O.ZAI Bashir,Warrant ofArrest, 4.3.2009par. 212.

ix. ICC, Prosecutor v. Lubangaonfirmation of Charges, 29.1.20Q¥ar. 343_348;ICC, Prosecutor v.
Lubanga,TC Judgment]14.3.2012 par. 924 925; ICC, Prosecutor v. Katanga an@hui, Confirmation of
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2.3.2.1. or an met pirs Soris saerToOgegmis an SeTanxmebis
arseboba

saerTo gegma an SeTanxmeba Lt es aris ori aucilebeli
kriteriumi  pirveli materialuri elementis aTvis. 503 ICC4s
winasasamarTlo palata Prosecutor v. Lubanga sagmeze ganmartavs, rom
saerTo gegma, romelic aucileblad unda Seicavdes danaSaulis
niSnebs, miuxedavad amisa, ar aris aucilebeli pirda pir danaSaulis
Cadenisken iyos mimarTuli. sakmarisia:

1) Tanaamsruleblebi SeTanxmdnen a) saerTo gegmis

ganxorcielebis dawyebaze, romelic mimarTulia
aradanaSaulebrivi miznis asrulebisken; b) danaSaulis
Cadenaze;

2) Tanaamsruleblebs a) hqondeT Segnebuli is riski, rom
saerTo miznis realizacia  (romelic specifikurad

mimarTulia  aradanaSaulebrivi  miznis  asrulebisken),
aisaxeba danaSaulis amsruleblobaze; b) daTanxmdnen aseT

Sedegs.504
Tumca winasasamarTlo palata Prosecutor v. Katanga and Chsi
sagmeze, romelsac gvemoT ganvixilavT, Prosecutor v. Lubangagan

gansxvavebiT aRniSnavs, rom saerTo gegma danaSaulis Cadenisken unda
iyos mimarTuli. 505

ICC SeTanxmebisTvis myar moTxovnad ar ayenebs mis arsebobas
zusti, dawvrilebiTi formiT. SesaZlebelia, igi  TanaamsrulebelTa
Sewyobili  gmedebebidan gamomdinareobdes. 506

2.3.2.2. Tanaamsruleblis koord inirebuli arsebiTi kontribucia

meore aucilebel moTxovnad ICC, gansazRvravs ra TiToeuli
Tanaamsruleblis mxridan danaSaulSi koordinirebul arsebiT
kontribucias, aRniSnavs, rom es unda iy os mimarTuli danaSaulis

Charges, 30.9.200%a. 522 526; ICC, Prosecutor v. BembaConfirmation of Charges, 15.6.2008ar.
350.

%3 ix. iqve, par. 343; ICTY, Prosecutor v. StakicTC Judgment 31.7.2003,par. 470 _477; ICC,
Prosecutor v. Katanga an@hui, Confirmation of Charges, 30.9.2008ar. 522_523; ICC, Prosecutor v.
Bemba,Confirmation of Charges, 15.6.2008ar. 350. aRsaniSnavia, rom pirvel materialur
elements vajgendi  Tavis naSromSi, rogorc Tanaamsruleblobis subieqtur

elements, ise moixseniebs. ix. Weigend Co-perpetration, @1CJ (2008),482_483.

ix. iqve, par. 344.

*%ix. ICC, Prosecutor v. Katanga an@hui, Confirmation of Charges, 30.9.200@r. 523; ix. aseve:
E%Iﬁiedregt Individual Responsibility (2012)L00.

ix. ICC, Prosecutor v. LubangaConfirmation of Charges, 29.1.200@3ar. 345; ICC, Prosecutor v.
Katanga andChui, Confirmation of Charges, 30.9.200&r. 523.
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materialuri elementebis realizaciisaken. 507 rodesac danaSaulis
materialuri elementebi Sesrulebulia saerTo gegmis farglebSi

mogmedi ramdenime piris mier, ICC adgens, rom danaSaulze  kontroli
agvT mxolod imaT, visac ekisrebaT arsebiTi fu nqciebi da,
Sesabamisad, aqvT Zalaufleba, masze dakisrebuli amocanebis
SeusruleblobiT gavlena moaxdinon danaSaulis amsruleblobaze 508

2.33. Tanaamsruleblobis mentaluri elementebi

Tanaamsruleblobis mentalur i element i gamoixateba
ganzraxvasi , kerZod, bralde bulis  mier ganxorcielebuli
d anaSaulis mentaluri elementebis ganxorcielebaSi , saerTo gegmis
realizaciis SegnebaSi da sxvasTan erTad danaSaulze kontrolis
faqgtobrivi garemoebebis SegnebaSi. amsruleblobis mentaluri
elementebis  Sinaarsis  erTobliobaSi  Camoyalibe bis  mizniT,
Tanaamsruleblobis mentalur elementebs am etapze ar
ganvixilavT. 509

3. arapirdapiri amsruleblob is dogtrina
Tanaamsruleblobis doqtrinis Semdeg ICC Tavis
iurisprudenciaSi erTdoulad afuZnebs arapirdapiri
amsruleblobisa da arapirdapiri (Tana)amsrule blobis
(Tanaamsruleblob  a sxva piris meSveobiT) doqtrineb s, imave kongos
demokratiuli respublikis situaciis Prosecutor v. Katanga and Chsi
sagmeze. orive doqtrinasTan mimarTebiT , yuradsaRebia, sudanis

situaciis Prosecutor v. Al Bashirs sagme.

3.1.Prosecutor v. Katanga and Chts sagme

Jjermein katanga  (Germain Katangga cnobili aseve rogorc simba
(Simbg konfligtis dros iyo ituriSi winaaRmdegobis patriotuli
Zalis  (FRPI) meTauri. samSvidobo procesis Sesabamisad , igi dainiSna
kongos demokratiuli respub likis SeiaraRebuli Zalebis ( FARDQ

7 ix. iqve, par. 346_348; ICTY, Prosecutor v. StakicTC Judgment 31.7.2003 par. 478_491; ICC,
Prosecutor v. Katanga an@hui, Confirmation of Charges, 30.9.2008ar. 524_526;ICC, Prosecutor v.
BembaConfirmation of Charges, 15.6.200%ar. 350.

%8 ix. igve, par. 347; ICC, Prosecutor v. Katanga andhui, Confirmation of Charges, 30.9.200&ar.

525.

*ix. naSromis am Tavis $5.
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brigadis generlad, raTa sxva liderebTan erTad monawileoba mieRo

konfligtis gadawyvetaSi . s pozicia mas bolomde ekava. 510

maTiu ngudjolo Cui (Mathieu Ngudjolo Chyi mas Semdeg, rac
kongoel patriotTa kavSirma (UPC) kontroli daamyara /turis
regionSi, kerZod, buniasa (Buni@d da zumbeS/ (Zumb@, Caeba
nacionaluri integraciis frontis ( FNI) meomarTa ZalebSi. imave
iniciativiT, romliTac katanga gamwesda SeiaraRebul ZalebSi
(FARDQ, Cuwi dainiSna polkovnikad. igi bolomde dajgufebis Wevri
iyo 511

katangasa da Cuis braldebebi ICCm 2008 wlis 30 seqgtembers
daamtkica omisa da adamianurobis  winaaRmdeg mimarTul
danaSaulebSi  arapirdapiri  (Tana)amsruleblobisaTvis, romis

statutis 25(3)(aye da me-8(2)(a)(i), me8(2)(b)(i), me8(2)(b)(xxii), me8(2)(b)(xiii),
me8(2)(b)(xvi), me8(2)(b)(xxvi), me7(1)(a)(g) muxlebis safuzvelze 512

2012 wlis 21 noembers  ICC4n gamoyo orive braldebulis sagme
(braldebebi), maTi sxvadasxva mimarTulebiT warma rTvis mizniT. 2014
wlis 7 marts katanga damnaSaved igna cnobil i ukve adamianurobisa
da omis danaSaule bSi dajgufebis daxmarebisaTvis [ 25(3)(dye muxli]
igi ramdenime braldebaSi gaamarTles. katangas sasjelis saxiT
Seefarda Tavisuflebis aRkveTa 12 wlis vadiT. 513

rac Seexeba Cuis, igi 2 012 wlis 18 dekembris verdigtiT zenoT
aRniSnul braldebebSi gamarTlda. prokuraturis ofisis mier
gadawyvetilebis gasaCivrebis miu xedavad, 2015 wlis 27 Tebervals
saapelacio palatam umravlesobiT ucvlelad datova sasamarTlo
palatis gadawyvetileba. 514

3.2. Prosecutor v. Al Bashii s sagme

omar hasan amad al baSiri (Omar Hassan Ahmad Al Bashiriyo
pirveli piri, romelzec ICCn sisxlissamarTlebrivi devna daiwyo
saxelmwifos meTauris rangSi 515
*10 katangas braldebebis Sesaxeb daw. ix. ICC, Prosecutor v. Katanga arfdhui, Confirmation of

Charges, 30.9.2008ix. aseve: ICC, Prosecutor v. Katangaghttps://www.icecpi.int/iccdocs/PIDS/
publications/ KatangaEng.pelf[9.2.2016].

> cuis braldebebis Sesaxeb daw. ix. igqve; ix. aseve: ICC, Proseutor v. Chui,<https://www.
icc-cpi.int/iccdocs/PIDS/publications/ChuiEng.pd{9.2.2016].

2 daw. ix. iqve.

*3daw. ix. ICC, Prosecutor v. Katangd,C Judgment, 7.3.2014.

*“daw. ix. ICC, Prosecutor v. ChullC Judgment, 18.12.2012.

*%ix. 1CC, Prosecutor v. Al Bashirhttps://www.icecpi.int/iccdocs/PIDS/publications/ AlBashirEng.peif
[1.6.2015].
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ICC4s prokuraturis mier Catarebuli gamoZiebiT gamoiTqva
safuzZvliani eWvi imisa, rom al baSiri, rogorc sudani s prezidenti
da samxedro Zalebis mTavarsardali, arsebiT rols TamaSobda
darfuris mSvidobiani mosaxleobis nawilze ukanono Tavdasxmis
, , SaerTo gegmi s asrul ebasSi o. dapsudanis pi r eba mi
mTavrobasa da swdanis gamaTavisuflebel moZraobas/armias (SLMA),
samarTlianobisa da Tanasworobis moZraobas (JEM) Soris. al
baSirze  sisxlissamarTlebrivi devna daiwyo aqarfurSi , 20032008
wlebSi |, furis (Fur), masalitisa (Masality da Zzaghavas (Zaghawa
eTnikur i jgufebis wevrebis mimarT sasamarTlos iurisdigciaSi
Semavali danaSaulebis savara udo Ca denis gamo. 2008 wlis 14 ivliss
prokuraturis ofisma , romis  statutis 58e muxlis farglebSi,
mimarTa winasasamarTlo palatas al baSsiris mimarT dapatimrebis
orderis gacemis TxovniT, romelSic uTiTebda mis pasuxismgeblobas
genocidSi, a damianurobis winaaRmdeg mimarTul danaSaulsa da omis
danaSaulSi arapirdapiri (Tana)amsruleblobisTvis, romis  statutis
25(3))-e da me-6(a)(b)(c), me7(1)(a)(b)(d)(f)(g), meB(2)(e)(i)(v) muxlebis
mixedviT. 516

ICC+4 s winasasamarTlo palatam yvelasgan moulodnel ad 2009
wlis 4 m arts dapatimrebis orderi gasca mxolod ori
adamianurobis winaaRmdeg mimarTuli danaSaulisa da omis
danaSaulis gama palatis umravlesobis azriT, sagmeSi ar
moipoveboda sakmarisi mtkicebuleba al baSiris mxridan genocidis
danaSaulis  Cadenis Sesaxeb>1” aRniSnuli  gadawyvetileba  prokurorma
gaasaCivra saapelacio palataSi, romelmac gaaugma sasamarTlo

palatis gadawyvetileba da genocidis danaSaulis nawil Si sagme
xelaxali ganxilvisaTvis daubruna isev sasamarTlo palatas. 2010
wlis 12 ivliss winasasamarTl o palatis mier gaica meore
dapatimrebis orderi ukve genocidis danaSaulis faqgtze, me6(a)(b)(c)

nmuxlze m iTiTebiT. 58

aRsaniSnavia, rom a/ baSirs dResac sudanis  prezidentis
Tanamdeboba ukavia. ICC-s prokuraturis mxridan aRniSnuli iyo is
garemoeba, rom igi uS wualod ar monawileobda sasamarTlos

iurisdigqciaSi Semavali danaSaulebis CadenaSi, aramed sudanis
saxel mwi fo ,,aparatiso, mi s i samxedro Zalebi s
rangis sudaneli politikosebis meSveobiT, romis  statutis 25(3)8)-e

muxlis farglebSi, rogorc ar apirdapiri (Tana)amsrulebeli. sagmeSi

% ix. ICC, Prosecutor v. Al BashiPr osecut or s Application under Article

12.9.2008, Annex A.

*"ix. ICC, Prosecutor VAl Bashir,Warrant of Arrest, 4.3.2009.

*8ix. ICC, Prosecutor v. Al BashiSecond Warrant of Arrest, 12.7.201GC, Prosecutor v. Al Bashis
sagmeze genocidis danaSaulTan dakavSirebiT ix. Krel3, Genocide, 7JICJ (2009),297_306;
ix. aseve: Krel3,Genocic, krebulSi: Stahn(ed.), ICC (2015)669_704.
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arsebuli  braldebis mxaris mtkicebulebebidan  gamomdinare,

arsebobda safuzvliani eWvi imisa, rom al baSirs gaaCnda sruli
kontroli im pirebze, romlebic uSualod sCadiodnen danaSaulebs,
anu  pirdapiri  amsruleblebis  mimarT. u kanono  gmedebebi
xorcieldeboda masStaburad didi xnis ganmavlobaSi, xolo
damnaSaveebis mimarT ar gatarebula sadamsjelo RonisZiebebi. al
baSiri  arsebiTad monawileobda saerTo gegmis asrulebaSi , romelic
adarfurSi mcxovreb furis, masalitisa da zaghavas eTnikur i jgufis
wevrebis ukanono TavdasxmaSi, mkvlelobaSi, ganadgurebaSi, iZulebiT
gadaadgilebaSi, wamebasa da gaupatiurebaSi gamoixateboda. 519
3.3. arapirdapiri amsruleblobis koncefcia

danaSaulze  kontrolis koncefciis Sesabamisad, romis
statutis farglebSi ICC aviTar ebs organizaciaze kontrolis (contrd
over the an organization Organisationsherrschaft cnebas, romelSic
,amsrulebeli amsruleblis ukan 0 danaSauls sCadis organizaciaze
kontrolis meSveobiT. 520

arapirdapiri amsrulebloba sisxlis samarTalSi ZiriTadad
ori gagebi T arsebobs. pirveli, es aris e. wW. , , CO
(,,udanaSaul o agenti so) gamoyenebi T Sual obi T
SemTxveva, romelic aRiarebulia msoflios mraval samarTlebriv
sistemaSi. danaSaulis SualobiTi amsruleblobaa, rodesac

pirdapiri amsrulebeli Seurac xaobis an sxva garemoebis gamo sCadis
marTlsawinaaRmdego gmedebas. %21 aseT midgomas iTvaliswinebs
saqarivelos sisxlis samarTlis kodegsic SualobiTi

9 ix. ICC, Prosecutor v. Al BashinWarrant of Arrest, 4.3.2009209 da momdevno par.; ICC,

Prosecutor v. Al BashirSecond Warrant of Arrest, 12.7.201GC, Prosecutor v. Al Bashis sagmesTan
dakavSireb iTix. Jessberger, Geneydsdirect Perpetration, #iCJ (2008),853 869.

0 |cc, Prosecutor V. Katanga an€hui, Confirmation of Charges, 30.9.200@ar. 498. ICC-is
winasasamarTlo palatis mier citirebulia _ Roxin, Straftaten im Rahmen organisatorischer
MachtapparateGA (1963),193_207. aRniSnuli statiis inglisuri versia ix. Roxin,Organized
Power Structures, 9ICJ (2011),193 205;0rganisationsherrschaffan mimarTebiT ix. aseve: Ambos,
Criminal Responsibility (Art. 25krebulSi:  Triffterer, Commentaryn the RS (2008)/50_752.

*2L SyalobiTi amsruleblobis dros pirdapiri amsrulebeli SeiZleba mogmedebdes

aseve fizikuri an fsigikuri Zaladobisa Tu safrTxis qveS. magaliTad , jariskaci
romelsac ubrZzanes ukanonod moklas piri  da sisruleSi mohyavs gmedeba imis
SiSiT , rom brZanebis Seusruleblobis SemTxvevaSi meTauri mouspobs sicocxles
jariskaci romis  statutis 3te muxlis mixedviT —ar aris  pasuxismgebeli _
iZulebiTi  ukiduresi aucilebloba sisxlis samarTlis pasuxismgeblobis
gamomricxvel garemoebas warmoadgens. aq meTauri igneba pasuxismgebeli im
mkvlelobisTvis , romelic ganaxorciela pirdapirma  amsrulebelma . ix . Manacorda,
Meloni, Indirect Perpetrationversus JCE, 9 JICJ (2011), 169. amis magaliTia, aseve  romis
statutis 26.e muxli, romelic iTvaliswinebs 18 wlamde asakis pirebze

iurisdiqciis gavrcelebis dauSveblobas.
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amsruleblobis  cnebasi. 522 meore, es aris e.w. ,amsrulebeli
amsruleblis ukan 0 (perpetrator behind perpetratpr Tater hinter dem Téater
SemTxvevasadac pirdapiri amsrulebeli gamoyenebulia arapirdapiri

amsruleblis mier, rodesac orive individualurad pasuxs agebs

Cadenili gmedebisaTvis 523 es ukanaskneli Cveulebriv movlenas

warmoadgens saerTaSoriso sisxlis samarTalSi, mas Si Semavali

danaSaulebis  sistemidan,  makrokriminalurobidan  gamomdinare,

rodesac danaSaulis uSualo amsrulebeli gmedebas danaSaulis

aucilebeli mentaluri elementiT axorcielebs. , », maRal i doneo
damoki debuli a , , dabal donezeo, romel sac Si s
danaSauli . miuxedavad imisa, rom arapirdapiri amsruleblobis es

gageba umetes samarTlebriv sistemebSi araa aRiarebuli, mas moicavs

romis  statutis 25(3)@)-e muxli. 24

ganvixiloT, ra formiT amkvidrebs ICC zemoT aRniSnuli
germanuli Teoriis Sinaarss romis statutis fargl  ebSi.
3.4. arapirdapiri amsruleblobis pasuxismgeblobis damafuZnebeli
elementebi

ICC-is winasasamarTlo palata Prosecutor v. Katanga and Chsi
sagmeze gansazRvravs arapirdapiri amsruleblobisaTvis
pasuxismgeblobis damafuzZnebel materialur da mentalur
garemoebebs.

3.4.1. arapirdapiri amsruleblobis materialuri elementebi

arapirdapiri amsruleblobisaTvis sami materialuri elementi
SemuSavda. esenia:

1. organizaciaze kontroli;

522

daw. ix. turava, sisxlis samarTali (2013), 326 _330; gamyreliZe, sisxlis
samarTali, | tomi (2011), 189 260; mWedliSvili  -hedrixi,  gamovlinebis formebi (2011),
174 _195. turava emxroba SualobiTi amsruleblobis o bieqtur Teorias, romlis
mixedviTac, Tu uSualo amsrulebeli Secdomas uSvebs danaSaulis ,,cocxali
i araRi sb66b6 bunebasTan dakavSirebi T, sisxlissamar Tl ebr i
sakiTxi ar unda gadawydes wamgezeblis subieqturi warmodgenidan gamomdinare. ix.
turava, sisxlis samarTali (2013), 328. gansxvavebul pozicias aviTarebs gamyreliZe,

romelic SualobiTi amsruleblobis subieqtur Teorias emxroba _ wamgezebeli

SualobiTi amsrulebeli igneba maSin, roca man icis, rom igi sxva pirs iyenebs
danaSaulis Cadeni & gamjreéidea RisxiisG@marTali, Il tomi (2013),
266_268; gamyreliZe, sisxlis samarTali, | tomi (2011), 192 _193; ix. aseve:
mWedliSvili  -hedrixi, gamovlinebis formebi (2011), 193 195.

% jx . Manacorda, Meloniindirect PerpetratiowersusJCE, 9JICJ (2011), 169; ix. aseve: Jessberger,
Geneusslindirect Perpetration, §ICJ (2008),857_858.

*ix. iqve, 169_170.
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2. organizebuli da ierarqiuli Zalauflebis aparatis

arseboba;

3. danaSaulis asruleba, uzrunvelyofili  brZanebaze
,,avtomaturi 0 TanxA®bis meSveobi T.

3.4.1.1. organizaciaze kontroli

ICC uTiTebs sam mizezs, Tu ratom eyrdnoba igi organizaciaze
kontrolis cnebas da SemdgomSi aviTarebs mas. 526

pirveli  mizezis Tanaxmad,  organizaciaze kontrolis
koncefcia isedac igulisxmeba romis statutis SinaarsSi,

gamomdinare igidan, rom saerTaSoriso danaSaulebi, romlebic

safrTxes ugmnis msoflios mSvidobas, usaffrTxoebasa da
keTildReobas, Tavis TavSi yovelTvis moicavs koleqtiurobas a da
masobriv danaSaulebriobas, ker Zod, organizaciaze  kontrols 527

meore mizezis Tanaxmad, organizaciaze kontrolis koncefcia
xSirad gamoiyeneba erovnul samarTlebriv sistemebSi im mizniT, rom
pasuxismgebloba daakisron xelisuflebis maRal i Tanamdebobis
pirebs organizaciis farglebSi, rogorc amsruleblobisaTvis da
ara TanamonawileobisaTvis. 528

mesame mizezis Tanaxmad, organizaciaze kontroli ukve iyo
saerTaSoriso sisxlis samarTalSi gamoyenebuli saerTaSoriso
tribunalebis farglebSi. 529 aq sasamarTlo , upirvelesad , yuradRebas
amaxvilebs  Prosecutor v. @ikicis sagmeze, rodesac ICTY cdilobda
Tanaamsruleblobis Teoriis ganviTarebas JCE-is sanacvlod, %30 razec
zemoT gvgonda saubari.

3.4.1.2. organizebuli da ierarqiuli Zalauflebis aparatis
arseboba

ICC arapirdapiri amsruleblobisaTvis materialuri elementis
auci lebel meore moTxovnad organizebuli da ierargiuli
Zalauflebis aparatis arsebobas asaxelebs. misi azriT, organizacia
unda iyos dafuzZnebuli ierarqiul urTierTobaze meTaursa da
xelgveiTs Soris. organizacia unda dakompleqgtdes mniSvnelovani
xelgveiTebiT, rom iyos garantia meTauris brZanebis aRsrulebisa
erTi amsruleblis mier Tu ara, meoris mier mainc 53! liderma unda

*®ix. ICC, Prosecutor v. Katanga ar@hui, Confirmation of Charges, 30.9.200Bar. 500_518.
ix. iqve, par. 500.

ix. iqve, par.501;ix. a seve: romis statutis preambula.

ix. iqve, par. 504_505.

ix. igve, 506 da momdevno par.

ix. iqve, par. 506; ix. aseve: ICTY,Prosecutor v. Stakic C Judgment31.7.2003par. 439.
ix. iqve, par. 512.
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gamoiyenos Tavisi kontroli aparatze danaSaulis Casadenad rac
niSnavs imas, rom lideri, rogorc ,,amsrulebeli amsruleblis ukan 0,
mobilizebas ukeTebs Tavi s Zalauflebas organizaciis meSveobiT,

rom misi brZanebebiT uzrunvelyos Tanxmoba. Tanxmoba unda
moicavdes im danaSaulis Cadenas, romelic gaTvaliswinebulia ICC-is
iurisdiqciiT. 532

3.4.1.3. danaSaulis asruleba, uzrunvelyofili brZanebaze
, ,avtomat uri O méSeenITmobi s

organizebuli da ierarqiuli aparati uflebas aZlevs liders,
uzrunvelyos danaSaulis asruleba. misi meSveobiT igi iyenebs

xel gvei Tebs, rogorc , ,ubralo meqgani zms gi gant
mizni T, rom Sesrul des mi s i br Z¥nahebi , , av
organi zaciebis ZiriTadi maxasiaTebeli niSani aris meganizmi ,

romelic aZlevs saSualebas maRal poziciebze m yof pirebs, TavianTi

brZanebebiT uzrunvelyon avtomaturi ~ Tanxmoba. aRniSnuli

organi zacia aviTarebs iseT garemos, romelSic araferi icvleba

misi wevrebis Secvli T. igi fungcionirebs, miuxedavad amsruleblis

pirovnebisa. 534 aRniSnulis garda organizaciisaTvis

damaxasiaTebelia avtomaturi Tanxmoba, intensiuri, mkacri da
Zaladuri reldimebis safuZvelze Segmnil aparatze kontrolis
meSveobiT53°

3.4.2. arapirdapiri amsruleblob is mentaluri elementebi

arapirdapiri amsruleblobis mentaluri elementi gamoixateba
materialuri elementebis ganzrax ganxorcielebaSi , gansakuTrebiT,
braldebul s unda hgondes Segnebuli danaSaulze sxva piris
meSveobiT  kontrolis faqtobrivi garemoebebi . amsruleblo  bis
mentaluri elementebis Sinaarsis erTobliobaSi Camoyalibebis
mizniT, arapirdapiri amsruleblobis mentalur elementebs am etapze
ar ganvixilavT. 536

532

ix. igve, par. 514. |ICC-is winasasamarTlo palatis mier citirebulia _ Roxin,
Taterschaft und Tatherrschaft (2006)245 da germaniis  federaluri sasamarTlos
gadawyvetileba _ BGHSt 40, 218, 236jx. aseve: ICC, Prosecutor v. Al BashiiVarrant of Arrest,
4.3.2009 par. 211.

% ix. iqve, par. 515. ICC-is winasasamarTlo palatis mier citirebulia _ Roxin,

Taterschaft und Tatherrschaft (200835.
ix. igve, par. 516_517.
*®ix. iqve, par. 518.

*%ix. naSromis am Tavis $5.
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4. arapirdapiri (Tana)amsruleblob is doqgtrina

arapirdapiri (Tana)amsruleblobis doqtrina, ra formiTac igi
dResdReobiT arsebobs ICC-Si, siaxles warmoadgens s aerTaSoriso
sisxlis samarTalSi _ igi saerTaSoriso sisxlissamarTlebrivi
xasiaTisaa . romis statutis 25(3fa)ye muxli , ., pirdapiri waki Txvi T
rogorc ukve zemoT aRvniSneT, danaSaulSi amsruleblobis sam saxes
gamoyof s. esenia: pirdapiri amsrulebloba, Tanaamsrulebloba da
arapirdapiri (SualobiTi) amsrulebloba. aRniSnuli  muxlis
SinaarsSi, ICC4s winasasamarTlo palata individualuri
pasuxismgeblobis dasafuZneblad efeqgtiani zomebis gasatareblad,
Prosecutor v. Katanga andhi-s sagmeze, amkvidrebs Tanaamsruleblobisa

da arapirdapiri amsruleblobis kom binirebul, axal i
pasuxismgeblobis saxes _ arapirdapir (Tana)amsruleblobas (indirect
(co)perpetration), imave Tanaamsruleblobas sxva piris meSveobiT ( co
perpetration of a crime tough another persgiP3’ rogorc amsruleblobis
meoTxe, damoukidebel formas. 538 konkretizaciis miuxedavad , g
mainc Tanaamsruleblobis cnebis qveS moiazreba individualuri
modifikaciebiT.

Prosecutor v. Katanga and Chsi sagmeze ICC-is mier
Tanaamsruleblobis do gtrinis gamo yeneba rTuli iyo ,°39 igidan
gamomdinare, rom danaSauls sCadiodnen orive braldebulis
dagvemdebarebaSi myofi mea mboxeebi SekavSirebiT. orive
in dividualurad akontrolebda jgufs erToblivi miznis misaRwevad.

Sesabamisad, Tanaamsruleblobis dogtrinas katangas

sisxlissamarTlebrivi  pasuxismgeblobis aRwera  arapirdapiri
(Tana)amsruleblobis doqtrinis farglebSi gamowveuli iyo imiT,

rom mas ,vert i kal ur i mi mar Tul e bkora g amdli€Gaze] a

romelic emorCileboda mis brZanebebs da ,horizontaluri

mimarTulebi T 0 TanamSroml obda SXVa ICoisgsand e bul Tan,
romelic danaSauls ,,koleq tiuri Zali sxmevi ToO axorcielebda
misdami  daqvemdebarebuli  meamboxeebis  daxmarebiT. 340  ufro

konkretulad rom aRvniSnoT , rodesac meTa urTa jgufi danaSaulis

Casadenad mogmedebs erToblivad (co-perpetration, TiToeuli iyenebs

7 ix. ICC, Prosecutor v. Katanga an@hui, Confirmation of Charges, 30.9.200887 da momdevno

par.
*%ix. ICC, Prosecutor v. Al Bashitarrant of Arrest, 4.3.2009ar. 210, sadac winasasamarTlo
palata amsruleblobis saxeebSi arapirdapir (Tana)amsruleblobas damoukidebeli

saxiT moixseniebs, rogorc amsruleblobis meoTxe formas romis statut Is 25(3)(a}
e muxISi.

*% Sead. Ohlin, Co-PerpetrationkrebulSi:  Stahn(ed.), ICC (2015)526.

%% Sead. Ohlin, Modes of Liability, 25LJIL (2012), 778; Eldar, Indirect CoPerpetration, &LP (2014),
606_609; ix. aseve: ICC, Prosecutor v. Katanga andhui, Confirmation of Charges, 30.9.200840 da
momdevno par.
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misi kontol is qveS arsebul organizaciebs ( indirect perpetratiol, aseT
SemTxvevaSi SeiZleba arapirdapiri (Tana)amsruleblobis doqtrinis

gamoyeneb&#!
arapirdapiri  (Tan a)amsruleblobis doqgtrina aseve suadanis
prezidentze sis xlissamarTlebrivi devnis ganxorcielebis erT -erT

mTavar iaraRs warmoadgenda  Prosecutor v. Al Bashiis sagmeze.

4.1. arapirdapiri (Tana)amsruleblobis cneba
arapirdapiri (Tana)amsruleblobis dogqtrinis, rogorc
amsruleblobis meoTxe formis arseboba, romis  sta tutis 25(3)8)-e
muxlis farglebSi , ar Sedioda ICC-is wesdebis Semgmnelebis

ganzraxvaSi 542

Prosecutor v. Katanga and Chsii sagmeze winasasamarTlo palatis

mxridan  amsruleblobis axali saxis SemoRebam dacvis mxaris
uaryofiTi damokidebuleba ga moiwvia. misi mTa vari argumenti 25(3)f)-e
muxISi  sxva pirTan erTad, an sxva piris meSveobiT konstruqciis

arseboba iyo, %4 romlis Sinaarsic gamoricxavda arapirdapir
(Tana)amsruleblobas. dacvis mxaris azriT, am ukanasknelis arseboba

muxISi  sxva pirTan erTad da sxva piris meSv eobiT  konstrugciis
arsebobis SemTxvevaSi igneboda SesaZlebeli. %44

winasasamarTlo palatam romis  statutis 25(3)8)-e muxISi
arapirdapiri (Tana)amsruleblobis SemoRebis gadawyvetileba, sxva
pirTan erfad, an sxva piris meSveobiT konst rugci asSi , , ,ano el ement
ori  gagebis arsebobiT daasabuTa. erTi _ es iyo msubuqi, inkluziuri
gageba, romlis mixedviTac SesaZlebelia amsrulebloba , rogorc
sxva pirTan erTad, an sxva piris meSveobiT  da orive formiT. meore
_es iyo ,,Zlieri, e g s knhelsar iemxrobodagdacgi® b a 0 , r
mxare da romlis mixedviTac SesaZlebelia amsrulebloba sxva
pirTan erTad , an sxva piris meSveobiT  da ara orive formiT. palatis
azriT,  romis statutis 25(3)8-e muxli  Tavis TavsSi moi cavda , ,
elementis msubug, inkluziur gagebas, rac arapirdapir
(Tana)amsrul eblobas dasaSvebad miiCnevda mis SinaarsSi. 545

**1Sead. CasseselCL (2013), 178_179.
**2Sead. Sliedregt Individual Responsibility (2012)L68.
*Bix. romis statutis 25(3)(a}e muxli:
,»3. sasamarTlos iurisdiqciaSi Semavali danaSaulis Camden pirs, winamdebare
wesdebis Sesabamisad, ekisreba sisxlis samarTlis pasuxismgebloba da
isjeba, Tu es piri:
(@ Caidens danaSauls piradad, sxva pirTan erTad an sxva
**ix. ICC, Prosecutor v. Katanga ar@hui, Confirmation of Charges, 30.9.20Q&r. 490.
*5ix. iqve, par. 491.
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igidan gamomdinare, rom arapirdapiri (Tana)amsrulebloba

Tanaamsruleblobisa da arapirdapiri amsruleblobis konbina cia a,
misi cnebac gulisxmobs rogorc erTis, aseve meoris definiciur
komponentebs.

4.2 arapirdapir i (Tana)amsruleblobis pasuxismgeblobis
damafuZnebeli elementebi

arapirdapiri  (Tana)amsruleblobis doqtrina dResdReobiT
agtiurad gamoiyeneba  ICC-is mimdinare sagmianobaSi, kerZod,  sudanisa
da keniis situaciebSi, sadac igi saerTaSoriso sisxlis samarTlis
damn&aveebze sisxlissamarTlebrivi pasuxismgeblobis dakisrebis

erT -erT mTavar iaraRad iqca. keniaS/ arsebul mdgomareobasTan
dakavSirebiT 546 erT -erT gadawyvetilebaSi winasasamarTlo palata
ayalibebs aRniSnuli  doqgtrinis aucilebel materialur da

mentalur  elementebs. 47 esenia:

braldebuli erT an ramdenime pirTa n erTad unda iyos
saerTo gegmis an SeTanxmebis nawili;

braldebuima da sxva  Tanaamsruleblebma  unda
ganaxorcielon koordinirebuli arsebiTi kontribucia,

mimarTuli danaSaulis materialuri elementebis
realizaciisken;

brald ebuls unda gaaCndes organizaciaze kontroli ;
,,O0rganizaciiso fargl ebsSi unda arsel
organizebuli da ierarqiuli Zalauflebis aparati;

danaSaulis asruleba unda iyos uzrunvelyofili
braldebulis mxridan gacemuli brZanebebiT;

braldebuli unda mogmedebdes Sesaba misi danaSaulis
mentaluri elementebiT;

braldebulsa da sxva Tanaamsruleblebs unda hqondeT
Segnebuli da da sTanxmdnen imas, rom saerTo gegmis
asrulebas Sedegad mohyveba danaSaulis materialuri
elementebis ganxorcieleba;

braldebuls unda hgondes Segnebuli is fa gtobrivi
garemoebebi, romlebic aiZulebs mas sxva pirebis
meSveobiT danaSaulis amsruleblobaze ganaxorcielos
saerTo kontroli.

aRniSnul elementebSi ICC4s winasasamarTlo palatis mxridan
kombinirebulia is aucilebeli moTxovnebi, romlebic ICC-m Prosecutor
> keniis respublikis situaciasTan dakavSirebiT daw. ix. Authorization of an Investigation

into the Situation in the Republic of Kenya (31.3.201M)ttps://www.ic-cpi.int/iccdocs/doc/doc854287.
pdf>, [9.1.2016];ix. aseve: Krel3, The Concept of Organization, 23IL (2010),855 873.

547 .

ix. ICC, Prosecutor v. Ruto, Kosgey and SaBgmmons to Appear, 8.3.2015r. 40.
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v. Lulangasa da Prosecutor v. Katanga and Chsi sagmeebze
Tanaamsruleblobisa 548 da arapirdapiri amsruleblobisaTvis 549
Camoayaliba.

5. amsruleblobis mentaluri elementebi

ICC amsruleblobisTvis aucilebel mentalur elementad
ganzraxvas (dolug gansazRvravs. igi ganzr axvis elements detalurad,
pungtobrivad aRwers 30 -e muxlis saerTo cnebis farglebSi. ICC-is
precedentuli samarTali Prosecutor v. Lubanga sagmeze ayalibebs ra
Tanaamsruleblobis mentalur  elementebs, Prosecutor v. Katanga and Chsi
sagmeze aRniSnulze dayrdno  biT cota sxva interpretaciiT
mimoixilavs mas arapirdapiri (Tana)amsruleblobisaTvis. Tumca :

mentalur elementebTan mimarTebiT , mniSvnelovania  Prosecutor v. Bemba
sagme, romelic, garkveulwilad, novaciuri interpretaciiT

warmogvidgens subieqturi mxaris struqt uras . aRniSnuli sagmeebis
farglebSi ganvixiloT romis  statutSi danaSaulSi amsruleblobis
pasuxismgeblobisaTvis gansazRvruli mentaluri  elementebis
regulacia

5.1.Prosecutor v. Bembs sagme

Jin -pier bemba gombo (JeanPierre Bemba Gombo iyo  kongos
gamarTavisuflebeli  moZraobis (MLC) yofili prezidenti da
mTavarsardali. kongos gamarTavisuflebeli armia (ALC), romelic
warmoadgenda gamarTavisuflebeli moZraobis (MLC) samxedro frTas,
kongos demokratiuli respubliki dan Sevida centraluri afrikis
respublikaSi am ukanasknel is yofili prezidentis mxardasaWerad.
bembasbralad edeboda centraluri afrikis respublikis sxvadasxva
teritoriaze mimdinar e samxedro konfligtis farglebSi 2002 wlis
26 oqtombri dan 2003 wlis 15 martis CaTvliT omisa da adamianurobis
winaaRmdeg mimarTuli danaSa ulebis Cadena, samxedro meTauris
pasuxismgeblobis doqtrinaze, romis  statutis 28-e da me-7(1)(a)(g), me
8(2)(c)(i), meB(2)(e)(v)(vi) muxleb ze miTiTebiT. misi  braldebebi
damtkic da 2009 wlis 15 ivniss. manamde winasasamarTlo palatam
gadado procesi samxedro m eTauris pasuxismgeblobis gadaxedvis,
dazustebis mizniT. arsebiTi ganxilva 2010 wlis 22 noembridan 2014
wlis 13 noembramde gagrZelda. 550 2016 wlis 21  martis

*8ix. ICC, Prosecutor v. Lubangaonfirmationof Charges, 24 2007,par. 343_348.

*9ix. ICC, Prosecutor v. Katanga ar@hui, Confirmation of Charges, 30.9.20Q&r. 500_518.

*%daw. ix. ICC, Prosecutor v. Bembaonfirmation of Charges, 15.6.2008. aseve: ICC, Prosecutor
v. Bembaghttp://www.icccpi.int/iccdocs/PIDS/publications/BembaEng pdP.2.2016].
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gadawyvetilebiT, bemba damnaSaved igna cnobili wayenebul
braldebebSi 551

bembas sxva  pirebTan erTad aseve bralad edeba
marTimsajulebis winaaRmdeg mimarTuli darRvevebi s Cadena. 2014
wlis 11 noembers winasasamarTlo pala tam daamtkica, rom
braldebulebi zemoT aRniSnuli Prosecutor v. Bemba sagmisTvis

20112013  wlebSi ayal bebdnen  mtkicebulebebs s asamarTloSi
war sadgenad 552

5.2. amsruleblobisTvis pasuxismgeblobis damafuZnebeli mentaluri
elementebi (ganzraxvis gafarToebuli cneba)

ICC amsrulebelTa pasuxismgeblobisaTvis ramdenime aucilebel
mentalur  elementebs ayalibebs . esenia:

1. braldebulis mxridan  danaSaulis  auc ilebeli
mentaluri elementebis ganxorcieleba;
2. braldebul s unda hgondes Segnebuli, rom saerTo gegmis

asrul ebas , , Sei ZIl eba Smeag ergs@fdan mohyveso (
, , Sedegad mwilh sesul® 3 danaJaulis materialuri
elementebis realizacia da dasTanxmdes movlenis aseT
ganviTarebas;
3. braldebulis mxridan im faqtobrivi garemoebebis
Segneba,romlebic  mas saSualebas aZlevs sxvasTan erTad, 554
an sxva piris meSveobiT hgondes danaSaulze kontroli. 555
5.3.romis statutis 30 -e muxlis mentaluri elementis moTxovna
pirve limoTxovna , romelic amsruleblobis mimarT daayena ICC-

m, es aris Cadenili danaSaulis subieqturi mxaris elementebis

*1daw. ix. ICC, Prosecutor v. Bemb&,C Judgment21.3.2016.

2 daw. ix. ICC, Prosecutor v. Bemba, Kilolo, Mangenda, B Arido, Confirmation of Charges,
11.11.2014;ix. aseve: ICC, Prosecutor v. Bemba, Kilolo, Mangenda, Babala, Aridbttp://www.icc
cpi.int/iccdocs/PIDS/publications/BemisdralEng.pdf, [9.2. 2016].

3 |CC Prosecutor V. Lubanga sagmeze aRniSnavs, rom ,, saerTo gegmis asrulebas,

SeiZleba Sedegad mohyves (may) danaSauli s material uri el ementebis real
xolo  Prosecutor v. Bemba sagmeze ,,saerTo gegmis asrulebas Sedegad mohyveba (will)
danaSaul i s material uri el e me nxk elB6CG, Froseceta lv.i lalsanga,a 0 .

Confirmation of Charges, 29.1.200par. 361; ICC, Prosecutor v. BembaConfirmation of Charges,
15.6.2009par. 370.

**ix. iqve, par. 349_367;

*%ix. ICC, Prosecutor v. Katanga an€hui, Confirmation of Charges, 30.9.2008ar. 527 _538; ICC,
Prosecutor v. Bemba onfirmation of Charges, 15.6.200%r. 352_371; ICC, Prosecutor v. Ruto, Kosgey
and SangConfirmation of Charges, 23.1.20%#r. 333.
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, » Sesr uPbedms Gratuti s 30e muxli yvela danaSaulis mimarT
subieqgturi mxaris sam saerTo moTxovnas ayenebs: (1) 7u sxvagvarad
ar arls ga Tvaliswinebuli (unless otherwise providedeleme nti; (2)
ganzraxva (inten); (3) Segnebuloba (knowledgg>5’

saerTaSor iso sisxlis samarTlis istoriaSi sisxlis
samarTlis saerTaSoriso sasamarTloebis statutebidan romis
statuti pirveli precedenti a, romelic saer TaSoriso danaSaulebSi
pasuxismgeblobis mentaluri elementis definicias gansazRvravs. 558

Tu sxva gvarad ar aris gaTvaliswinebuli elementis Sinaarsis
gasaazreblad romis  statutisa da danaSaulis elementebis
regulaciiT unda SemovifargloT, rac niSnavs danaSaulis
materialuri elementebi s%%9 Caderas ganzraxviTa da SegnebulobiT
Tu romis statutiTa da danaSaulis elementebiT  sxva rame ar aa
gaTvaliswinebuli konkretuli danaSaulisaTvis. 560

*%ix. ICC, Prosecutor v. Lubang&onfirmation of Charges, 29.1.20Q¥ar. 349_352; ICC, Prosecutor v.
Katanga andChui, Confirmation of Charges, 30.9.2008ar. 527 532; ICC, Prosecutor v. Bemba,
Confirmation of Charges, 15.6.200Qar. 352 _369; ICC, Prosecutor v. Rut, Kosgey and Sang
Confirmation of Charges, 23.1.203%3r. 333.

557

iX. romis statutis 30-e muxli:

1. Tu sxvagvarad ar aris gaTvaliswinebuli, pirs  ekisreba
sisxlissamarTlebrivi pasuxismgebloba da  daisjeba  sasamarTlos
iurisdigciaSi  Semavali  danaSaulisTvi s mxolod im SemTxvevaSi, Tu
obieqturi mxarisaTvis damaxasiaTebeli niSnebiT igi Cadenili iyo ganzrax

da Segnebulad.

2. am muxlis miznebisTvis pirs aqvs ganzraxva:

(a) gmedebis mimarT, Tu is apirebs am gmedebis Cadenas;

(b) Sedegis mimarT, Tu is apirebs g amoiwvios es Sedegi an gacnobierebuli

agvs, rom igi dadgeba movlenebis Cveulebrivi ganviTarebis SemTxvevasi.
3. Segnebulad niSnavs imis gacnobierebas, rom garemoeba arsebobs an Sedegi
dadgeba movlenebi s Cveul ebrivi ganvi Tarebis SemTxve
., Segnebad unda gani martos Sesabamisad. 0
*8ix. Badar, Porro,Mental ElementskrebulSi:  Stahn(ed.), ICC (2015)650_651;Badar, Mens Rein
ICL (2013),382.

%9 danaSaulis materialuri elementebis zogadi moTxovna romis statutis 30(2)(3e

muxlis mixedviT, es aris gmedeba, Sedegi da Tanmdevi garemoebebi. ix. ICC, Prosecutor

v. Bemba,Confirmation of Charges, 15.6.200par. 353. aRsaniSnavia, rom ICC danaSaulis

obieqtur da subieqtur elementebs, rogorc materlial elementda mental elementise

aRniSnavs, ICTYda ICTRisgan gansxvavebiT, romelic angloamerikul actus reusda mens

rea terminebs iyenebda. ix. Sliedregt Individual Responsibility (2012)39; ix. aseve: romis

statutis 30-e muxlis saTauri.

0 Tu sxvagvarad ar aris gaTvali swi narmalifebid bment al ur el el

ICC, Prosecutor v. Bemba& onfirmation of Charges, 15.6.2008ar. 353_354; ix. aseve: SchabasRS
Commentary (2010)474_475; Werle, JessbergerUnless Otherwise Provided, 3CJ (2005), 35_55.
aRniSnuli elementis kargi magaliTia, omis dana Saulis subieqturi mxaris
moTxovna me8(2)(b)(i) da me-8(2)(e)(i) muxlebSi. daw. ix. Badar, Porro, Mental Elements,
krebulSi: Stahn(ed.), ICC (2015)665_667.
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romis statutis 30e muxl i, pirdapiri wakiTxviT, Seicavs
mxolod garzraxvis  (dolug cnebas, gmedebasTan (conduc), SedegTan
(resul) da T7anmdev garemoebebTan (attendant circumstancesdakavSirebiT.
ganzraxvisa da Segnebulobis  elementis Sinaarss ICC koniungtiuri
(conjunctivg, erTiani cnebis saxiT gadmogvcems, romlis mixed viTac,
pirveli ekuTvn is nebis (will) aspeqts, xolo meore __codnis  (cognition
aspeqts 561 orive, farTo gagebiT, ganzraxvis aucilebeli
kumulaciuri komponentia. 562

agedan gamomdinare, ganzraxvis _ dolus cneba, mocemuli 30 -e
muxlis me -2 da me-3 abzacebSi , gadmogvcems, konkretulad, T u rogori
unda iyo damnaSavis mentaluri damokidebuleba pasuxismgeblobis
damafuzZnebeli  materialuri garemoebebis ( offencey kerZod, gmedebis
[conduct _ 30(2)(@)-e muxli ]°83 Sedegis [result _ 30(2)(b)-e muxli ]°64 da
Tanmdevi garemoebebis [attendant circumstanse _30(3)-e muxli ]°65 mimarT.566

ICC Prosecutor v. Lubanga sagmeze dolusis %67 voluntatiuri
elementis cnebaSi, samforma s gamoydfs : pirveli xarisxis pirdapiri
ganzraxva (dolus directus in the first degrge meore xarisxis pirdapiri
ganzraxva (dolus directusin the second degreeda eventualuri ganzraxva
(dolus eventuall®®® da ganmartavs ad hoc tribunalebis precedentul
samarTalze dayrdnobiT.

pirveli  xarisxis pirdapiri  ganzraxva gulisxmobs,
braldebulis mxridan imis codna s, r om misi gmedeba gamoiwvevs
danaSauli s  materialuri elementebis Ses rulebas da amis
uzrunvelsayofad konkretuli ganzraxviT Tavis Tavze iRebs
gmedebis Sesrulebas. 269 kerZod , volu ntatiuri elementi
warmodgenilia , rogorc braldebulis mizandasaxuli  survili

*®lix. Badar, Porro,Mental ElementskrebulSi:  Stahn(ed.), ICC (2015)651.
*2ix. iqve, 651_652.

*3piri mogmedebs ganzraxvit , Tu , , i gi apirebs am gmedebis Cadenaso.
% pirs ,,gacnobierebuli aqvs, rom igi [igulisxmeba Sedegi] dadgeba movlenebis

Cveul ebrivi ganvi Tarebis SemTxvevaSio.

%65 pirs unda hgondes gacnobierebuli, ,,rom garemoeba arsebobs an Sedeg i dadgeba

movlenebis Cveulebrivi ganvi Tarebis SemTxvevaSi o.

*®ix. Badar, Porro,Mental ElementsgrebulSi:  Stahn(ed.), ICC (2015)652; ix. aseve: Badar,Mens
Reain ICL (2013),387_400.

%7 e.i. kumulaciuri gagebiT, ganzraxvas [30(2)e muxli ] + Segnebulo ba [30(3)e muxli ]
= doluss (30-e muxli ).

%% ix. ICC, Prosecutor v. BembaConfirmation of Charges, 15.6.200Par. 363; ICC, Prosecutor v.

Lubanga, Confirmation of Charges, 29.1.200p@ar. 351 352;ICC, Prosecutor v. Katanga an€hui,
Confirmation of Chages, 30.9.200&ar. 530.

%9ix. iqve, par. 357; ICC, Prosecutor v. Lubanga onfirmation of Charges, 29.1.20Q0%ar. 351;ICC,
Prosecutor v. Katanga an@hui, Confirmation of Charges, 30.9.20Q&r. 529.
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akrZaluli Sedegis misaRwevad. 570 pirveli  xarisxis pirdapiri
ganzraxva interpretirebulia 302)(b)e muxlis pirveli
alternativ iT.

meore xarisxis piraapiri ganzraxva gulisxmobs iseT situacas,
rodesac  braldebuls danaSaulis materialuri elementebis
asruleb is konkretuli ganzraxvis gareSe Segnebuli aqvs, rom
amgvari elementebi misi gmedebis aucilebeli Sedegi igneba. e.i.
braldebuls gacnobierebuli aqvs, rom es Sedegi gamowveuli igneba
movlenebis Cveulebrivi ganviTarebis SemTxvevasSi. 571 meore xarisxis
pirdapiri  ganzraxva interpretirebulia 30(2)b)-e muxliT. aq
volu ntatiuri elementi arsebiTad iklebs da kognit uri elementi
ikavebs adgils, kerZod, Segneba, rom misi gmedeba gamoiwvevs
arasasurvel akrZalul Sedegs. 572

eventualuri ganzraxva gulisxmobs iseT situacas, rodesac
braldebuls Segnebuli aqvs is riski, rom mis gmedeba ,,SeiZleba
Sedegad montayresalldanaSaulis obiegturi mxaris elementebis
realizacia da urigdeba an eTanxmeba aseT Sedegs. 573

ICC aseve adgens, rom braldebulma unda Seasrulos im

danaSaulis mentaluri elementebi, romlisTvisac igi igna
sisxlissamarTle briv pasuxismgeblobaSi micemuli, Tu es
gaTvaliswinebulia, aucilebeli specialuri ganzraxvis (dolus specialis
CaTvliT. 574

ICC-i s mosamarTleebSi 30e muxISi  dolusis pirveli ori formis
arseboba ar iyo sadis kusio, gansxvavebiT mesame formisgan.
eventualuri gan  zraxv is  damkvidrebas winasasamarTIlo palata

Prosecutor v. Lubanga sagmeze Seecada Tanaamsruleblobis meore
mentaluri elementis farglebSi.

370 jx. iqve, par. 358.  pirveli xarisxis pirdapi r ganzraxvaze  ix. turava, moZRvreba
(2011),271_278;maRlakelize, ganzraxva, krebulSi, turava (red.), sisxlis samarTlis
mecniereba (2013), 291_307, 317_322maRlakelize, ganzraxva da marTlwinaaRmdegobis
Segneba (2013), 49 51, 159 166.maR/akeliZe ganzraxvi s axal sakanonmdeblo
regulacias ( de lege ferenda gvTavazobs, gmedebis Semadgenlobis etapze ori
komponentis _ codnisa da nebelobis _ dazustebiT. ix. iqve. 216_217.

*Lix. iqve, par. 359; ICC, Prosecutor v. Lubanga onfirmation of Charges, 29.1.2DQar. 352; ICC,

Prosecutor v. Katanga andhui, Confirmation of Charges, 30.9.20G&r. 530.
572.

iX. iqve; meore xarisxis pirdapir ganzraxvaze iX. turava, moZRvreba (2011),279_280;
maRlakelize, ganzraxva da marTlwinaaRmdegobis Segneba (2013), 49 51, 1 59 166;
maRlakelize,  ganzraxva, krebulSi, turava (red.) , sisxlis samarTlis mecniereba

(2013), 291_307, 317_322.

*ix. ICC, Prosecutor v. Lubang&onfirmation of Charges, 29.1.20G¥r. 352.

>™ix. iqve, par. 354; ICTY,Prosecutor v. Stakic[C Judgment 31.7.2003par. 495; ICC, Prosecutor v.
Lubanga, Confirmation of Charges, 29.1.200Ppar. 349; ICC, Prosecutor v. Katanga andhui
Confirmation of Charges, 30.9.20Q&r. 527.
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5.4. braldebulis Segnebuloba , rom saerTo gegmis asrulebas

, , Sei Zl eba Sedegad mohyvesodo an s, Sedegad moh

materialuri elem entebis realizacia

Tavidan Prosecutor v. Lubanga sagmeze winasasamarTlo palatam
Tanaamsruleblobis mentaluri elementi  eventualuri ganzraxvis
SinaarsiT Camoayaliba. kerZod, ori aucilebeli kumulaciuri
pirobiT:

1) braldebulebs erToblivad unda hgondeT Segnebuli is
riski, rom saerTo gegmis Sesrulebas »SeiZleba Sedegad
mo hy v ensap resuf danaSaulis obie gturi elementebis
realizacia,;

2) yvela Seurigdes an da sTanxmdes aseT Sedegs. °7°

aRniSnuli  winapiroba eventualuri ganzraxvis definiciaa. 576
winasasamarTlo palatam Prosecutor v. Katanga and Chsi sagmeze
arapirdapiri  (Tana)amsruleblobis dafuZnebisas amsruleblobis
doqtrinisTvis aseve damatebiTi mesame elementic gansazRvra ,
romelic mdgomareobs braldebulis mxridan im faqtobrivi
garemoebebis  SegnebaSi, romlebic aZlevs mas saSualebas
ganaxorcielos danaSaulze kontroli sxva piris meSveobiT. 577

ICC-m Prosecutor v. Lubanga sagmeze scada eventualuri ganzraxvis
wakiTxva romis statutis 30(2)b)-e muxlis SinaarsSi, 578 kerZod,
rodesac braldebuls ,,gacnobierebu li agvs, rom igi 579 dadgeba
movl enebi s Cveul ebrivi ganvi Tevendiur s
ganzraxvis ~ SemTxvevas winasasamarTlo palata  Prosecutor v. Lubanga
sagmeze adarebs tagsis mZRolis mier Tavis dasaxlebaSi manganis
gadaWarbebuli siCqariT marTvis  SemTxevas, rodesac mZRds
gacnobierebuli agvs , rom mis gmedebasSeiZleba Sedegad mohyv es mZime
Sedegi da sakuTar Tavze iRebs risks, rom nacnob monakveTze, misi
gamocdilebidan gamomdinare, gadaWarbebuli  siCqariT manganis
marTvas ar mohyveba mZime Sedegi. >80

ICC4 sTvis problema turi iyo 30(2)b)-e muxlis meor e
alternativis interpretacia , ganzraxvis Tu romel saxes moicavda
igi . romis statutis Segmnis molaparakebebis procesSi arc erT

*Bix. igqve, par. 361_365.

"®Sead. Jain, Perpetrators and Accessor{€914),90.

ix. ICC, Prosecutor v. Katanga andChui, Confirmation of Charges, 30.9.200&ar. 534.
braldebuls unda scodnoda danaSaulebrivi organizaciis xasiaTi,
xelmZRvanelobis, brZanebis avtomaturi Sesrulebis strugtura. ix. iqve; ix. aseve:

ICC, Prosectior v. BembaConfirmation of Charges, 15.6.200%5r. 534.

*8ix. ICC, Prosecutor v. Lubanga&onfirmation of Charges, 29.1.20Q¥r. 352_356.

*Pigulisxmeba  gmedebada Sedegi .

*®ix. ICC, Prosecutor v. Lubang&onfirmation of Charges, 29.1.20Q¥r. 355, sqolio 437.

577
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monawiles ar surda muxlis proeqtSi pasuxismgeblobis zusti saxis

gansazRvra. isini zog adad ver Tanxmdebodnen pasuxismgeblobis im

formebze, romlebic dafuzZnebuli iyo daudevrobasa (negligencg da

qulgrilobaze 581 (recklessneg$82 kompromisis Sedegad Camoyalibda 30 -e

muxlis Semdegi elementebi: Tu sxvagvarad ar aris gaTvaliswinebuli

elementi; ganzr axva da Segnebuloba . romis konferenciaze germanuli

, ,eventual uri ganzraxvao da mi S i angl oamer.i
sistemis anal ogi , Saay T kogsensuisis Bealemad ar igna

statutSi pirdapir Setanili 583

eventualuri ganzraxvis msgavs terminebs sxvadasxva drosa da
samarTlebriv sistemebSi sxvadasxva damatebiTi mniSvneloba aqvs
SeZenili da sxvadasxva samarTlebriv sistemaSi aRniSnuli l[aTinuri

saxelwodeba met -naklebad gansxvavebuli SinaarsiT gamoiyeneba 584 am
daskvhamde mivida winasasamarTlo palatac Prosecutor v Bembas
sagmezebsd

kerZod , winasasamarTlo palatam  Prosecutor v. Bemba sagmeze
Secvala Prosecutor v. Lubanga sagmeze TanaamsruleblobisaTvis
Camoyalibebuli meore subieqturi mxaris standarti da eventualuri
ganzraxv is uaryofiT Semdegnairad Camoayaliba ig i ,braldebul S
unda hgondes Segnebuli, rom saerTo gegmis asrulebas ,,Sedegad
mo hy v e wilh oresulfy danaSaulis obieqturi mxaris elementebis
realizacia.  0°86 es imas niSnavs, rom

1) braldebulebs erToblivad unda hgondeT Segnebuli is

riski, rom saerTo gegmis asrulebas , , Sedegad mwlhyvebao (
resul) danaSaulis  materialuri elementebis realizacia;
2) isini axorcieleben amas mizanmimarTuli ganzraxviT

[purposeful will (inten)] danaSaulis materialuri elementebis

%8 recklessnests garTuli Sesatyvisis Sesaxeb ix. turava , moZRvreba (2011), 289;

maRlakelize, danaSaulis sistema, 2/3 marTimsajuleba da kanoni (2007), 248.

% ix. Clark, Drafting a General Part to a Penal Code, CIF (2008), 525 526.dolus evatualisis
recklessnesisa da negligences  Sesaxeb ix.  furava, moZRvreba (2011), 280_309;
maRlakeliZe, ganzraxva da marTlwinaaRmdegobis Segneba (2013), 51_63, 93 97, 159 161,

166_173, 183_186, 190_19%aR/akelize,  ganzraxva, krebulSi, turava (red.), sisxlis
samarTlis mecniereba (2013), 291 304, 307_311, 317_322; maRlakeliZe, danaSaulis
sistema, 2/3 marTimsajuleba da kanoni (2007), 248.

*Bix. iqve, 529.

% Sead. Weigend Co-perpetration, 6JICJ (2008) 482. angloamerikul samarTalSi dolus
eventualisis ga daTargmnis ori SesaZlebloba arsebobs. erTi, es aris recklessnessan,
meore, es aris  recklessnes¥an axlos mdgomi cneba, romelic mas da dolus indirectuss
Soris arsebobs. pirveli ar igneba ganzraxvis  forma, xolo meores rac Seexeba,

aseTi cneba ar arsebob s angloamerikul samarTalSi. ix. Ohlin, Targeting, 3GMJIL (2013),

89. dolus eventualiss Sesaxeb daw. ix. iqve, 100_110.
585

ix. ICC, Prosecutor v. Bemb#&onfirmation of Charges, 15.6.20(4%r. 366 _367.
%ix. igve, par. 370.
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misaRebad, an Segnebuli aqvT is fagti, rom movlen ebis

Cveulebrivi ganviTarebis SemTxvevasi, materialuri

elementebis Sesruleba igneba maTi gmedebis Tanamdevi

Sedegi. 587

aRniSnuliT winasasamarTlo palatam Prosecutor v. Bemba sagmeze
daadgina, rom dolusis mesame formas, eventualur ganzraxva S,
anglo amerikuli samarTlis sistemis gulgrilobis axlos mdgom
koncefcias, 588 an pasuxismgeblobis sxva dabal dones, romis
statutis 30-e muxlis formulireba ar iTvaliswinebda. 589

winasasamarTlo palatis azriT, eventualuri ganzraxva ar
Seesabameboda 30(qp)-e muxls. 59 literaturuli i nterpretaciiT

.Sedegi dadgeboda 0 (consequence will resdlniSnavs Sedegis gardauv al
mosalodnel obas (inevitably expecteéd Tu amas davamatebT , movlenebis
Cveulebrivi ganviTarebis SemTxvevaSi 0 (in the ordinary course of eveits
kerZod, ,Sedegi dadgeboda movlenebis Cveulebrivi ganviTarebis
SemTxvevaSp, niSnavs, rom Sedegis dadgomis aucilebeli standarti

axlos aris udavo mosalodnelobasTan. amasTan mimarTebiT , palata
am  standarts  gansazRvravs, rogorc  ,virtualur  udavo

mosal odnel obwarta celtainty) an »praqtikul udavo
mos al odnel pfdiclocertainty, rom Sedegi dadgeba  moulodneli

da gauTvaliswinebeli Car evi s, , , i ntervencT,fomebc gamori cxvi
Tavidan aicilebda Sedegs. 591

axali damkvidrebuli  standarti ufro maRalia, vidre
principuli  standarti evertualuri - ganzraxvis Tvis, romelic
winasasamarTlo palatis azriT, aris arasasurveli Sedegis
gaTvaliswineba, rogorc naklebad mosalodnelisa, an SesaZlebelisa.

winasasamarTlo palatis azriT, romis statutis Semgmnelebs rom
sdomodaT  eventualuri ganzraxv /s 30e muxl Si Cadeba, isini
Seitandnen Semdegi Sinaarsis winadadebas: ,SeiZleba damdgariyo 592

ix. igve; ICC, Prosecutor vRuto, Kosgey and Sangonfirmation of Charges, 23.1.20%#3r. 333.
*®ix. SchabasRS Commentary (2010376.

*¥ix. ICC, Prosecutor v. Bembaonfirmation of Charges, 15.6.20Q%ar. 360; ICC, Prosecutor v. Ruto,
Kosgey and Sangonfirmation of Charge®3.1.2012par. 333.
%ix. romis statutis 30(2)(b}e muxli:
.,am muxlis miznebisaTvis, pirs aqvs ganzraxva, Tu is apirebs gamoiwvios es
Sedegi an gacnobierebuli agvs, rom is dadgeba movlenebis Cveulebrivi
ganvi Tarebis SemTxvevaSi.o

*Lix. ICC, Prosecutorv. BembagConfirmation of Charges, 15.6.20Q8r. 362.
%% aq palata Sedegs albaTobis xarisxSi ganixilavs, kerZod, mis mierve aRniSnuli
dolus eventualiés Sinaarsis farglebSi.
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movlenebi s Cveul ebrivi g anyvi(mag oceur orsmiglie mT x v ev a S
occur in the ordinary course of eveyit&3

Segnebuloba , romelic ganzraxvis  gagrZeleba a, ikveTeba im
dros , rodesac danaSauli moicavs garemoebas an Sedegs.5%
Segnebulobis naTeli magaliTia romis statutis me7(1) muxli,
adamianurobis winaaRmdeg mimarTuli danaSauli, rodesac
ansrulebels gaaCnia Segnebuloba farTomasStabiani an sistematuri
Tavdasxmebis mimarT, romeli ¢ mimarTulia samogalaqo

mosaxleobisadmi. 595

sasamarTlo palatam Prosecutor v. Lubanga sagmeze gamotanili
pirveli ganaCeniT 2012 wels gaiziara Prosecutor v. Bemba sagmeze
SemuSavebuli subieqturi mxaris interpretacia da aRniSna, rom
»Sedegi dadgeboda movienebi s Cveul ebrivi ganvi Tarebis Se
gulisxmobs momaval Si damdgar.i Sedegi ossibilitpgesazl ebl o
an , , al b a Pprobakblity) o rac (damaxasiaTebelia riskTan ( risk) da
safrTxesTan ( dange). dabali riski ar igneboda mniSvnelovani. 5% am
gadawy\wtilebaze gamoTgva gansxvavebuli azri mosamarTle edrian
fulfordma (Adrian Fulford da 2014 wels Prosecutor v. Chus ganaCenze
mosamarTle grisTin van den uingaertma (Christine Van den WyngagPf’
uingaerti miiCnevs, rom 30-e muxiSi , , ri ski s0 cnedgukse aRi areb
niSnavda  eventualuri ganzraxvis arsebobas meore  xarisxis
pirdapiri ganzraxvis gqves®98

2014 wels Prosecutor v. Katanga ganaCenSi sasamarTlo palatam
mxari dauWira Prosecutor v. Bemba sagmeze damtkic ebul viwro
interpretacias, romelSic aRiniSna, rom danaSaulebrivi ganzraxva
iTxovs pirisgan imis condas, rom gmedebis realicazias aucileblad

*3ix. ICC, Prosecutor v. Bemb&onfirmation of Charges, 15.6.20Q%ar. 363. ambosi, romelic ar

emxroba winasasamarTlo palatis gadawyvetilebas, miiCnevs, rom romis statutis

30(2)(bye muxlis Sinaarsi ar iTvaliswinebs Sedegis wudavod dadgenis

SesaZleblobas. igi aRniSnavs, rom dolus eventualiés (romelsac ambosi, aseve

pirobiT ga nzr axvasaco uwodebs) dr os, amsrul ebel s ar aqvs
rogorc romis statutis 30(2)(bye muxlis SinaarsSi, rom ,,Sedegi dadgeboda

movl enebi s Cveul ebrivi ganvi Trmsr azbiT, ses SeemTixVexav e v a Si 0.

moicavs, aseve recklessnessac. daw. ix . Ambos BembaConfirmation Decision, 24 JIL (2009),

718 _719; ix. aseve:AmbosGeneral Principles in RS, 10LF (1999),21_22.

*ix. Badar, Mens Rei ICL (2013),398.

%9 Segnebulobaze ix. igve, 398 400; Schabas RS Commentary (2010)478; zogadad,

mentalu r elementebTan dakavSirebiT ix. Badar, Mens Rean ICL (2013),382_400; Schabas

Introduction to ICC (2011235_238maRlakelize, danaSaulis sistema, 2/3 marTlmsajuleba

da kanoni  (2007), 247_249.

*®ix. ICC, Prosecutor v. Lubangd,C Judgment14.3.2012par. 1012; ix. aseve: Badar, Porro,Mental
ElementskrebulSi: Stahn(ed.), ICC (2015)661.

*"ix. Badar, Porro,Mental ElementskrebulSi:  Stahn(ed.), ICC (2015)661_663.

*Bix. iqve, 661_662.
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mohyveba konkretuli Sedegi. 599 imave wels saapelacio palatam
Prosecutor v. Lubanga sagmeze gaizia ra sasamarTlo palatis mosazreba
eventulauri ganzraxvis 30e muxlisg areT arsebobis Sesaxeb. 600

aRniSnuli msjelobidan gamomdinare SeiZleba iTqvas, rom ICC-
is precedentuli samarTali 30 -e  muxlis mentalur elementSi
ganixilavs pirdapir ganzraxvas , kerzod, pirveli xarisxis pirdapir
ganzraxvas 30(2)p)-e muxlis pirveli alternativis as da meore
xarisxis pirdapir ganzraxvas 30(2)b)-e muxlis meore alternativisas.

5.5. braldebulis mxridan im faqtobrivi garemoebebis Segneba,
romlebic  mas saSualebas aZlevs sxvasTan erTad an sxva piris
meSvediT hqondes danaSaulze kontroli

aRniSnuli mentaluri  elementis kriteriumi, %01 romelic
garkveulwilad ufro specifikuria arapirdapiri
(Tana)amsruleblobisTvis, 602 aris braldebulis mxridan faqtobrivi
garemoebebis Segneba, romliTac SesaZlebeli xdeba danaSaulze
kontroli sxva TanaamsruleblebTan erTad an erToblivi kontroli
danaSaulis asrulebaze sxva piris meSveobiT. 603

am pungtis mimarT ICC moTxovnad ayenebs imas, rom braldebuls

Segnebuli hgondes: a) misi roli mniSvnelovani a danaSaulis saerTo
gegmis asrulebaSi da b) masze dakisrebuli arsebiTi amocanis
SeusruleblobiT S euZlia gamoiwv ios saerTo gegmis CaSla 694 da amis
Sedegad danaSaulis CaSla, danaSaulis ,Zavtomaturi 0 Cadenis
meqganizmis gaaqtiurebaze uaris TgmiT. 605

ICC-is mier amsruleblobisaTvis gaTvaliswinebuli
pasuxismgeblobis damafuzZnebeli savaldebul o] elementebis
mimoxil vis Semdeg SesaZlebelia romis statutSi
Tanaamsruleblobis, arapirdapiri amsruleblobisa da arapirdapiri
(Tana)amsruleblobis dogtrinaTa sisxlissamarTlebrivi analizi.

*9ix. iqve, 662.

0y iqve, 663.

®Lix. 1CC, Prosecutor vLubanga,Confirmation of Charges, 29.1.200¥r. 349_367; ICC, Prosecutor v.
Katanga andChui, Confirmation of Charges, 30.9.20Q&r. 527; ICC, Prosecutor v. Bemb#&; onfirmation
of Charges, 15.6.2009ar. 352_371.

2 35ead. Sliedregt Individual Resposibility (2012), 168.

®%3jx. ICC, Prosecutor v. Katanga ar@hui, Confirmation of Charges, 30.9.20Q&r. 538.

%%4ix. ICC, Prosecutor v. Lubangaonfirmation of Charges, 29.1.20Q¥ar. 366_367.

%% ix. ICC, Prosecutor V. Katanga an@hui, Confirmation of Charges, 30.9.200&ar. 539; ICC,
Prosecutor v. Bemba&onfirmation of Charges, 15.6.200%ar. 371; ICC, Prosecutor v. Ruto, Kosgey and
Sang Confirmation of Charges, 23.1.20%#3r. 333.
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6. amsruleblobis doqtrinis analizi

amsruleblobis doqtrinebis analizisas, upirveles yovlisa

unda aRiniSnos, rom JCEis uaryofiTa da Tanaamsruleblobis,
arapirdapiri amsruleblobisa da arapirdapiri (Tana)amsruleblobis
doqtrinebis CamoyalibebiT ICC cdilobs individualuri
pasuxismgeblobis iseTi dogmatikis Seqmnas, romelic dafuZnebulia
mecnier -iuristTa  n  aazrevze 5% rac  SeiZleba iTqvas  JCEis
dogtrinazec. 607

amsruleblobis TiToeuli doqgtrinis analizi umjobesia am
dogtrinebTan dakavSirebiT TviT ICC-is mosamarTleebis
gansxvavebuli azris ganxilviT  daviwyoT, romelic kargad
warmoaCens analizis mTavar obieqts, pasux iIsmgeblobis damafuzZnebel

Tu romel kriteriumebSi arsebobs disonansi.

6.1.sasamarTlos  SigniT mimdinare diskusia _ fulfordisa da
uingaertis gansxvavebuli  azri amsruleblobis dogtrinaze
ICC-is mosamarTleebi _ fulfordi , Prosecutor v. Lubanga
saqmez€%8 da wingaerti , Prosecutor v. Chus saqmez&0° gamoxatul

gansxvavebul azrebSi , ewinaaRmdegebian amsruleblobis miRebul
definicias.

erT -erTi mTavari sakiTxi, raSic fulfordi da uingaerti
ewinaaRmdegebian palatis sxva wevrebs, es aris 25(3) -e muxISi
mocemuli pasuxism geblobis sa xeTa ierarqiuli dayofa
amsrulebloba  -Tanamonawileobis formulaze dayrdnobiT. 610 or ive
mosamarTle ar eTanxmeba danaSaulze  kontrolis Teoriis
gamoyenebas romis  statutis mixedviT , romelic danaSaulis adgils
moSorebul pirs amsruleb lad miiCnevs gmedebazebatonobis gamobll

fulfordis azriT, gmedebaze batonobis  Teoria, romelic
gadmotanil igna germaniis sisxlis samarTlis  Teoriidan,

%% sead. Fletcher,Dogmatik 9 JICJ (2011),184.
607

ICTY-is saapela cio palatis gadawyvetileba Prosecutor v. Tadits sagmeze, rogorc
zemoT JCEis analizisas aRvniSneT, SegviZlia miviCnioT ufro akademiur naSromad,
vidre sasamarTlos gadawyvetilebad. Sead. Sliedregt Individual Responsibility (2003),00.

608 -

ix. ICC, Prosecutr v. LubangaTC Judgment, Separate OpinionFafiford, 14.3.2012.

®9ix. ICC, Prosecutor v. ChulTC Judgment, 18.12.2012.

®19 amsrulebloba [25(3)(aye muxli] pasuxismgeblobis yvelaze mZime formaa, xolo

sxva danarCeni [25(3)(b)(c)(d}e muxli] ufro msubugqi. ix. ICC, Prosecutor v. LubangalC
Judgment, Separate Opinion Bfilford, 14.3.2012,par. 6, 8; ICC, Prosecutor v. ChuilC Judgment,
Concurring Opinion ofWyngaert, 18.122012, par. 6, 22 30. am sakiTxs Tanamonawileobis
pasuxismgeblobis ganxilvis Semdeg d avubrundebiT. ix. naSromis XIII Tavi.

®Lix, igqve, par. 12.
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morgebulia germaniis  sisxlis samarTlis kodegs s, romelSic
savaldebuloa amsruleblisa da Tanamonawilis gamijvna, radgan

TviTon kodegs is mixedviT, es sasjelis daniSvnis dros unda ignes
gaTvaliswinebuli. 612 miuxedavad imisa, rom romis  statutis 2%e
muxli iZleva erovnuli sasamarTloebis sasamarTlo praqtikis a da
dogmatikis gamoyenebis  SesaZleblobas, upirveles yovlisa,
mniSvnelovania Semowmdes, Tu ramdenad Seesabameba gadmotanili
samarTlis modeli statutis principebs, imis gaTvaliswinebiT, rom

igi ICC-is upirvelesi wyaroa. 613

uingaerti  ar emxroba winasasamarTlo  palatis mier dadgenil
, , SaerTo og@mmmon spliah obieqtur elements. misi azriT,
dad genili standarti yuradRebas amaxvilebs braldebulis saerTo
gegmae da ara uSualod danaSaulTan kavSirze. 614

fulfordi ewinaaRmdegeba arsebiTi kontribuciis elements ,
vinaidan Tvlis, rom amis dadgena SefasebiTia da hipoTeturi
gamoZiebiTaa SesaZlebeli. misi azri T, es moTxovna unda Caanacvlos
individis kontribuciasa da danaSauls Soris kauzaluri kavSiris
dadgenam®1>  fulfordis am pozicias ar iziarebs uingaerti
kauzal obi s , , el ast eldstic ndtion gameBbiamis nagviad,
misi azriT, erTiani  amsruleblobisas u nda dadgindes braldebulis
pirdapiri - kontribucia (direct contributior), mimarTuli danaSaulis
materialuri elementebis realizaciisaken, 617 arsebiTi kontribuciis
nacvliad. 618

uingaerti ar emxroba arapirdapiri amsruleblobis
definiciaSi organizaciaze kontrolis elementis arsebobas ac .51°
statutis 25(3)(aYe nmuxli, misi azriT, iTvaliswinebs mlo d
amsrulebloba s sxva piris da ara organizaciis meSveobiT. 620

12 ix. iqve, par. 10_11; ix. aseve: ICC, Prosecutor v. ChuiTC JudgmentConcurring Opinion of
Wyngaert18.122012,par. 5.

#3ix. iqve.

®4ix. 1CC, Prosecutor v. ChuTC JudgmentConcurring @inion of Wyngaert,18.122012,par. 34.

®15ix. ICC, Prosecutor v. LubangalC Judgment, Separate Opinion Rilford, 14.32012, par. 15_17.
misTvis genocidis, omisa da adamianurobis winaaRmdeg mimarTuli danaSaulebis

mimarT ararealuri da xelovnuria arsebiT [  kontribuciis mtkiceba. am
danaSaulebis CadenaSi CarTulia bevri amsrulebeli, maT Soris, iseTi pirebi,

romlebsac makontrolebeli funqcia gaaCniaT. Tanaamsruleblobis doqtrinis

gamoyenebisas konkretul danaSaulSi marTlac rTuli (hipoTeturi) igneba imis

mtkiceba , ramdenad moxdeboda danaSaulis Cadena konkretuli piris aryofnis
SemTxvevasi. ix. iqve, par. 17.

®1%ix. 1CC, Prosecutor v. ChulTC JudgmentConcurring Opinion ofWyngaert,18.122012,par. 43.
7ix. iqve, par. 44.

18ix. igve, par. 6.

*ix. iqve, par. 7

20ix. igqve, par. 52.
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amsruleblobis es forma rTuli gasamijnia Tanamonawileobisgan _

xelmZRvaneloba -brZanebis gacemisgan [25(3)(b)e muxli 1621
or ganizaciaze ko  ntrolis SemTxvevaSi rom kontroli ufro maRal ia,
vidre  brZanebis gacem a, misi azriT, ar iyo sakmarisi piroba. 622 jgi
ewinaaRmdegeboda palatis interpretacias amsruleblobis meoTxe
alternativasTan _ arapirdapir (Tana)amsruleblobasT an
dakavSirebiT, r  odesac statuti mxolod sams gansazRvravs. 623

aRni Snuli gansxvavebuli argumentebi ganvixiloT

amsruleblobis TiToeuli dogtrinis gaanalizebiT.

6.2. Tanaamsruleblob a

Prosecutor V. Lubanga sagmeze Camoyalibebuli
Tanaamsruleblobis  cnebiT, ICC Tavis pragtikaS | amkvidrebs
gmedebaze fungci onaluri batonobis (functional control over the agct

Funktionelle Tatherrschaft germanul doqtrinas, romelic dafuZnebulia
gmedebaze batonobis (domination of the actan control of the act Tatherrschaft
Teoriaze da emsaxureba amsruleblobasa da Tanamonawileobas Soris

argumentirebuli mijnis gavlebis mizans, 624 | Tu vin aris ufro metad
pasuxi s mdg@ b gnedebaze fungcionaluri batonobis Teoria
mxardaWerilia gqarTul sisxlis samarTalSic. 626

621 uxelmZRvanelebs, waagezebs an xels Seuwyobs aRniSnuli danaSaulis Cadenas,

Tu es danaSaul i Cadenili a an i yo RelmZRvanebbad € ni s mcdel o
brZanebis gacemaze (ordering ix. naSromis X Tavi, $2.

622jx. ICC, Prosecutor vChui, TC JudgmentConcurring Opinion ofVyngaert18.122012,par. 56.

23y, iqve, par. 58 64.
624

ix. Ambos,The First Confirmation DecisiorkrebulSi: Kotsalis, Courakis, Mylonopoulogd.),
Agryrios Karras (2010), 99899; ix. aseve: (furava, moZRvreba (2011),6 (par. 9), 239 240;
aRniSnuli Teoriis regulacia germanul sisxlis samarTalSi ix . Jain, The Control

Theory, 12CJIL (2011),161_176.

2 Sead. Sliedregt Individual Responsibility (2012y7.

8% gead. turava, sisxlis samarTali (2013), 81_82,336_340.magaliTad, yaCaRobis dros,

Tu dajgufebis erT -erTi wevri uSualod ar monawileobs TavdasxmaSi da
akontrolebs mimdebare perimetrs da amiT, uSualod danaSaulis Cadenis dros,

mniSvnelovani wvlili Seaqvs gmedebis Semadgenlobis ganxorcielebaSi, gmedebaze
fungcional  uri  batonobis  Teoriis mixedviT, igi Tanaamsrulebelia. Sead. iqve,
336_337. gansxvavebul kvalifikacias emxroba wereTeli, gamyrelize, naWyebia,
sulaqvelize, Todua da mWedlisvili  -hedrixi, romlebic formalur  -obieqgtur
Teoriaze dayrdnobiT, aseT pirs damxmared mii Cneven. maTi azriT, TiToeuli
Tanaamsrulebeli uSualod unda asrulebdes danaSaulis erTsa da imave
Semadgenlobas. ix. naWyebia, danaSaulSi Tanamonawileoba, saxelmZRvaneloSi:
naWyebia, Todua (red.), sisxlis samarTali (2016), 275_276; Todua, amsrulebloba da
Tanamonawileoba, saxelmZRvaneloSi: naWyebia, Todua (red.), sisxlis samarTali
(2016), 317, 328_329pamyreliZze, sisxlis samarTali, | tomi (2011), 161_162. gamyreliZe,
sisxlis samarTali, 11l tomi (2013), 260_261; 280_281; sulaqvelize, gmedebaze batonoba
da Tanamonawileoba, krebulSi: turava (red.) , sisxlis samarTlis mecniereba (2013),
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Tanaamsruleblob  is doqgtrina SegviZlia ganvmartoT, rogorc
danaSaulis Cadenis mizniT ramdenime adamianis koordinirebuli
mogmedeba, sadac TiToeul maTgans gaaCnia danaSaulze kontroli :
TamaSobs mniSvnelovan rols danaSaulis amsruleblobaSi da masze
dakisrebuli amocanebis  SeusruleblobiT  SeuZlia  gavlena
moaxdinos danaSaulis mimdinareobaze. Tanaamsrulebels unda
hgondes Segnebuli, rom misi kontribucia danaSaulSi arsebiTia da
mogmedebs mentaluri elementis im aucilebeli moTxovniT, romelic

gaTvaliswinebulia am danaSaulisaTvis 827 rogorc vxedavT, ICC-is
mier Tanaamsruleblo bisaTvis wayenebuli danaSaulSi kontribuciis
done ufro maRalia, vidre ICTY-is saapelacio palatam gansazRvra
JCE-s Tvis. 628 ufro martivad rom vTqgvaT, Tu or pirs SeuZlia
erTianad  danaSaulze kontroli , maSin orive Tanaamsrulebelia. 629
rac Seexeba ICC-is mosamarTle ebis zemoT miTiTebul kritikas
amsruleblobis doqgtrinasTan dakavSirebiT, SegviZlia aRvniSnoT,
rom danaSaulze kontrolis koncef ciis garda , ZiriTadi da
damatebiTi pasuxismgeblobis urTierT ~ gamij vnis sxva principuli
cneba ar arsebobs sisxlis samarTalSi 830 jgive Sei Zleba iTqgvas,
arsebiT i kontribuciis element Tan dakavSirebiT gamoTgmul
mosazrebaze, TiTqos igi hipoTetur i  gamoZiebiT fasdeba.
saerTaSoriso danaSa ulebis specifikidan gamomdinare 631 sxvagvarad
es SeuZlebelia. TviTon erovnul samarTalSic, rodesac
mosamarTle, mag aliTad, afasebs gaufrTxileblobis faqts

avtosagzao SemTxvevebTan dakavSirebiT, igi hipoTeturad msjelobs
da gmnis savaraudo situacias, romlis drosac mas SeeZlo Sedegis
Tavidan acileba 532

rac Seexeba sasjelis Sefardebis p rocess, fulfordi sworia,
rom germaniis sisxlis samarTlis kodeqs Si aseTi daTgma arsebo bs,
gansxvavebiT romis statutisgan . Tumca, yvela variantSi, amiT xdeba
danaSaulSi monawileTa diferenciacia ZiriTad da damatebiT
amsruleblebad, rac niSnavs imas , rom amsrulebels ufro maRali
sasjeli unda Seefardo s, vidre Tanamonawiles. 633
206_208; mWedliSvili  -hedrixi, gamovlinebis formebi (2011), 151 156; wereTel
sisxlis samarTali, Il tomi (2007) , 99 119,134 _138.
2’Sead. Cassese, Acquaviva, Fan, WhitinGL (2011) 360.
48 5ead. ique.

2% . Ohlin, Co-PerpetrationkrebulSi: Stahn(ed.), ICC (2015)520.

*0ix. iqve, 528.

®3Lix. naSromis Il Tavi.

%32 ix . Ohlin, Co-Perpetration, krebulSi: Stahn (ed.), ICC (2015),529; ix. aseve: turava,
moZRvreba (2011), 561 581, 59295.

3 35ead. iqve, 530_531.
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ver gaviziarebT ol ainis (Ohlin) pozicias imis Sesaxeb, rom
sasjelis Sefardebis germanuli modeli ar unda ignes gadmotanili
romis  statutSi imis gamo, rom saerTaSoriso danaSaulebis
specifikidan gamomdinare, xSirad  SeiZle ba damxmares ufro meti
brali miuZRodes da aseTi sasjeli SeiZleba iyos uvado
Tavisuflebis aRkveTa. 634 Tu pirs ufro meti brali miuzZRvis
danaSaulis CadenaSi, igi ar SeiZleba am Teoriis mixedviT
Tanamonawiled iyos miCneuli . angloamerikuli xedviT, im fonze , rom
pozitiuri  sa marTali danaSaulSi monawileobis aseT mkacr
konkretizacias ar iZleva, es martivia , Tumca saerTaSoriso
sisxlissamarTlebrivi TvalsazrisiT , rodesac pozitiuri
samarTali danaSaulSi monawileobis formebs mkacrad mijnavs  misi
miznidan gamomdinare, rom daadginos , Tu vin aris ufro metad
pasuxismgebeli saerTaSoriso danaSaulebis CadenaSi, germanuli
modeli  yvelaze adekvaturi sasjelis Sefardebis formaa.
saerTaSoriso Tanamegobrobis interesebSic ar Sedis ,,mTavari

damnaSaviso Tanamonawil ed, meor e X &lvaj sxi s mo n .
rodesac sisxlis samarTlis mTeli axali arqgiteqtura aseTi
monawilis pirveli xarisxis damnaSaved dafuZnebis mizniT Seigmnep3>
aseve, miuRebelia Tanaamsruleblob is dogtrinis kritika imis
gamo, Tu ratom ar xdeba danaSaulSi CarTuli TiToeuli piris
mxridan uSualod danaSaulis materialuri elementebis Sesruleba

es ase rom iyos da TiToeul amsrulebels moeTxovebodes
danaSaulis  materialuri  elementebis  ganxorcieleba, = masSin
Tanaamsruleblobis pasuxismgeblobis forma dakargavda funqgcias,

vinaidan TiToeuli maTganis dasja S esaZlebeli igneba
individualuri amsruleblobisaTVvis. 636 saerTaSoriso danaS aulebis
sistemuri  bunebis  fonze yvela monawilis individualuri

amsruleblobis  mtkiceba, pragtikulad, SeuZlebelia, razec
individualuri pasuxismgeblobis cnebis analizisas, zemoT gvgonda

saubari.

rogorc  vxedavT, ICC-m  saerTaSoriso  Tanamegobrobis
, ,daval ebabo Seasrul a. Tanaamsrul ebl obi s doqtr
adre ICTY-is iurispruden  ciaSi kargad damkvidrebuli JCE-s

dogtrinisgan.

34ix. iqve, 531.
635

sasjelis Sefardebisas amsrulebloba -Tanamonawileobis saxiT danaSaulSi
monawileobis kategorizaciis aucileblobaze ix. naSromis Xl Tavi, romelSic
gaanalizebuli igneba germanuli da angloamerikuli modeli.

®%ix . Ohlin, Sliedregt, Weigendontrol Theory, 26 JIL (2013),730.
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63. Tanaamsruleblobis gansxvaveba JCE-s gan

winasasamarTlo p alatis mier JCEis uaryofa dakavSirebuli
iyo doqtrinis  pasuxismgeblobis damafuzZnebel elementeb Tan,
romlebic , erTi mxriv, individualuri  pasuxismgeblobisaTvis
iTxovda  danaSaulSi aqtiur kontribucias da , mere mxriv, arc
gulisxmob da Tavis TavSi amsruleblebsa d a Tanamonawileebs Soris
gansxvavebas®3’ igi ver moergeboda romis statutis 25e muxlis
strugturas

Tanaarsruleblobis dogtrina JCE4sgan ZiriTadad gansxvavdeba
danaSaulze  kontrolis cnebiTa da mentaluri elementebiT. igi
ufro met yuradRebas amaxvilebs danaSaul ebriv gmedebaze, vidre

mentalur elementze. 638

Prosecutor v. Tadis s agmeze dafuzZnebuli doqgtrinis mixedviT,

saerTo gegmis asruleba sTan dakavSirebuli nebismieri kontribucia
,akmayofileb d a 0 obieqtur elementebs,  gansxvavebiT  Prosecutor v.
Lubangas sagmeze dafuZnebuli Tanaamsruleblobis doqgtrinisgan,
romelic moiTxovs danaSaulSi arsebiT kontribucias , romlis
gareSec igi bolomde ver igneboda miyvanili 639
rac Seexeba mentalur elements, gasarkvevia, Tu riT
gansxvavdeba  Tanaamsruleblobis Sedegi, romelic ,,dadgeba
morl enebis Cveul. ganvi Ta r(ecburrisg inSteenofdinarye va Si 606

course of events JCE4s Sedegisgan, romelic iyo ,,bunebrivi da
winaswar ganWvretadi 6 0 (natural and foreseeable movlena?  pirvelis

SemTxvevaSi saubaria , , ar s e(suffigientrrisks dadae odabali

xarisxis riski ar igneba mxedvelobaSi miRebuli 0 logv risk will not be

sufficien). meore SemTxvevaSi subieqturi elementis standart i ar

iTXovs i mi s gaazrebas, rom , ,gauTvaliswinebel]
savaraudod moxdeboda. igi  iTxovs mxolod imis  mtkiceb as,

braldebulis mier iyo Tu ara d anaSauli

winaswargaTvaliswinebadi. 640

erTi SexedviTac , ICTY-is mier JCEis pirveli da meore
kategoriisaTvis gansazRvruli moTxovnebi, alternatiulad, farTo
interpretaciiT, SeiZleba moergos rogorc arapirdapiri, ise
Tanaansruleblobis doqtrini s cnebasac. Tumca, mTeli problem a
swored JCEis mesame kategoriaSia. 41 JCEis doqtrina imdenad didi
kritikis obieqti ar iyo saerTo gegmis, miznis mtkicebis

%7 Sead. Weigend Co-perpetration, @1CJ (2008) 478.

¥ Sead. CasseselCL (2013),176.

®¥95ead. Lieflander, The LubangaJudgment, 1(1£JICL (2012),203.

#95ead. iqve, 206_207.

%1 Sead. Manacorda, Melonindirect PerpetratiomersusJCE, 9JICJ (2011),175.
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aucileblobis gamo, ramdenadac misi mesame kategoriis
ganusazRvreli CarCos arseb obisTvis. amis gamo, mas ,,nebismieris
gasamar Tl (jasbdorsiot everyonalogtrinadac moixseniebdnen. 642

Tumca gansxvavebuli mosazrebac arsebobs imis Sesaxeb, rom
Tanaamsruleblobis doqt r ina ufro Sors midis da farToa, vidre
JCE maT Soris, misi mesame kdegoria, romelic , individualuri
bralis problemis gamo xSirad iyo kritikis sagani. kerZod,
gavrcobili JCE akeTebs daTgmas _ saerTo gegmis farglebSi
ganzra xuli danaSaulis Cadenis Sesaxeb im  dros, rodesac
Tanaamsruleblobis doqt r na ar iTxovs aRniSnuls. dogtri nis
mixedviT, piri Tanaamsr uleblad SeiZleba iyos miCneuli  miuxedavad
imisa, rom man aradanaSaulebrivi gegmiT Segmna danaSaulis Cadenis
, ,arsebi Ti®3 robiegtiari d&rderiumi, romlis mixedviTac
Tanaamsruleb eli unda axorcielebdes arsebiT  kontribucias
danaSaulis  materialuri elementebis realizacii sTvi s, mdgomareobs
imSi, rom aq saubaria jer kidev iseT gegmaze, romelic
, ., potenciur ado0 \vid a nuatiS aefinicasb ari arsebobam
SeiZleba Tanaamsruleblobis dogtrinis farTo cnebamde
migviyvano s.644

64. arapir dapiri amsruleblob a
Prosecutor v. Katanga and Chsi sagmeze farTod gaSlili
arapirdapiri amsruleblobis koncefcia, romelic danaSaulis
Cadenis adgils moSorebiT »,savarZelSi  msxdom mkvlelebze

saerTaSoriso  sisxlissamarTlebrivi  devnis  ganxorcielebis

idealur S esazZleblobadd aris “meisxls samarglisB ul i ,

mecnierebasa da sxvadasxva qveynis praqtikaSi kargad gamoyenebadi

sisxlissamarTlebrivi  pasuxismgeblobis Teoriaa . arapirdapiri

amsruleblobisas  SualobiTi  amsrulebeli  iyenebs  uSualo

amsrulebels, rogorc iaraR s danaSaulis Casadenad. arapirdapiri

amsruleblobis Sinaarsis ganmartebisas, ICC aviTarebs rogsinis  mier

SemuSavebul  dogtrinas ,,amsrul ebel i amsrul ebl is ul
(perpetrator behind perpetratorTater hinter dem Tat¢f4® sadac arapirdapir

#2jx Badar,iJust Convi dQLR(F006),298 802e 0, 6
®3ix. Lieflander, The LubangaJudgment, 1(1£JICL (2012),207_208.

644

ix. iqve. avtori ar iziarebs gabatonebul Sexedulebas, TiTqos
Tanaamsruleblobis doqtrinis mimarT dawesebulia kontribuciis ufro maRali
xarisxi, vidre JCEis Tvis.

#5ix. Werle, Burghardt|ndirect Perpetration, 9ICJ (2011), 85.

®%ix. ICC, Prosecutor v. Katanga ar@hui, Confirmation of Charges, 30.9.20Q8ar . 496_497. ICC-is
winasasamarTlo palatis mier citirebulia _ Roxin, Straftaten im Rahmen organisatorischer
MachtapparateGA (1963),193_207. aRniSnuli statiis inglisuri versia ix. Roxin,Organized
Power Structures, UICJ (2011), 193 205. aRniSnuli naSromi s gamoqgveynebis Semdgom,
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amsrulebelze, pirda pir amsrulebelTan erTad, xdeba

individualuri sisxlissamarTleb rivi pasuxismgeblobis dakisreba:
pirdapir amsrulebelze _ danaSaulis materialuri da mentaluri
elementebis  SesrulebisaTvis, xolo arapirdapir amsrulebelze b
danaSaulze kontrolisaTvis , pirdapiri amsr uleblis gmedebaze
kontrolis meSveobiT. amsrulebeli  amsruleblis  ukan aris
pasuxismgebeli, gamomdinare igidan, rom igi axorcielebs kontrols

pirdapiri amsruleblis gmedebazeéb*’ rogsinis gmedebaze batonobis
Teoriis mizanic swored individualuri pasuxismgeblobis a m gziT

dasabuTeba iyo.

6.41. rogsinis gmedebaze batonobis Teoria

rogsinis  dogmatikis _ gmedebaze batonobis (domination of the act;
Tatherrschaff Teoriis mizani amsruleblobis saerTo definiciuri
kriteriumis Segmna iyo. amsrulebeli batonobs (beherrscht d anaSaulis
Cadenaze romel sac aqvs Zalaufleba , gansazRvros Sesabamisi
gmedebis , 8inaarsi o

rogsinis  Teoriam maleve daimkvidra adgili germaniis  si sxlis
samarTlis TeoriaSi. Tumca germaniis sasamarTloebi

ewinaaRmdegebodnen rogsinis Teoriis aRiarebas da gana grZobdnen
subieqturi Teoriis mxardaWeras, romelsac XIX saukunis bolodan

iyenebdnen 849 subieqturi Teoriis mixedviT , nebismieri piri, romelic
mogmedebda amsruleblis ganzraxviT  ( animus auctoriy igneboda
ganxiluli amsruleblad, misi faq tobrivi kontribuciis miu xedavad,

xolo, meore mxriv, damxmare igneboda piri, romelic mogmedebda
daxmarebis ganzraxviT (  animus soc), aseve, danaSaulis elementebis

personaluri Sesrulebis miuxedavad. 650 danaSaulebriv gmedebasTan
rogorc amsruleblis, ise Tanamonawilis  kontribuc ia unda
yofiliyo kauzalur kavSirSi, magram, rogorc ki garTuldeboda
zRvaris gavl eba , , di d mokea causgll dab armlded

kauzal obas 0 lesscausdlsaRniSnuli TeoriiT, subieqturi mxare
TamaSobda gadamwyvet rols. 651

roqgsinis Teoria aRiara germanifs  federalurma sasamarTlom (Bundesgerichtshpf
amasTan dakavSirebiT daw. ix. Weigend Perpetration through an Organization]l@J (2011),94_99.
dogtrinis kritikasTan dakavSirebiT ix. iqve, 99_101.

®47ix. igve.

*8ix. Werle, Burghardt]ndirect Perpetration, 9ICJ (2011), 191; ix. aseve: Krel3,Roxins Lehre, 15&A
(2006), 304_310; turava, sisxlis samarTali (2013), 335_340; sulagvelize, gmedebaze
batonoba da Tanamonawileoba, krebulSi: turava  (red.), sisxlis samarTlis
mecniereba (2013), 191 210.

#9ix. Weigend Perpetration through an Organizatiord|€J (2011),94.

*%ix. iqve, 94_95; ix. aseve: Werle, Burghardtndirect Perpetration, 91CJ (2011),191_192.

Lix. iqve, 94_95.
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subieqgturi Teoria mecniereb asSi ar iyo m xardaWerili da
upiratesoba ufro da ufro rogsinis  obieqturi (objectivis) Teorii s
variants eniWeboda. 1960 wels germanel i  kanonmdeblebis mier
sisxlis samarTlis kodeqsis zogadi nawilis reformirebis as
swored roqsinis Teoria igna  mxardaWerili danaSaulSi
monawieobis  formebis  nawilSi. 652

rogsinis  TeoriiT , arapirdapiri amsrulebeli (mittelbare Tater)
batonobs , , adami anze, r og or (humarsibstrumede norhetice 0
sCadis marTlsawinaaRmdego  gmedebas. Teoriis mixedviT , uSualo
amsrulebeli damoukideblad, individua lurad ar akmayofilebs
Cadenili danaSaulisaTvis pasuxismgeblob is damafuZnebel elemen t s.
Tuigi danaSaulis CadenasSi ganicdis srul
igneba  imavdroulad , , i nstrumenti O SXVi's
, ,avtonomi ur ob i (autompomy pnirciplgp T ud amsruleblis gmedeba
damoukidebel ia, maSin ukve TanamonawileobasTan gvaqvs sagme. 653

Tavidan  rogsini arapirdapiri amsruleblobis tradiciul

gagebas emxroboda, sadac uSualo amstrulebeli
sisxlissamarTlebrivad ar agebda pasuxs, magram  rodesac
gaaanaliza adolf aixmanis ~ (Adolf Eichmah sagm&4 romelic
lerusalimSi gasamarTlda genocidis danaSaulis gamo, man
arapirdapiri amsruleblobis doqtrina, tradiciul gagebasTan
erTad, sisxlissamarTlebrivad pasuxismgebeli piris gmede baze
batonobis SemTxvevaSic gax ada SesaZleb eli , roca pirdapiri da
arapirdapiri amsruleblebis pasuxismgebloba erToblivad SeiZleba

dadges. es iyo arapirdapiri amsruleblobis SemTxveva (indirect
perpetration; mittelbare Taterschft rodesac pirdapiri amsrulebeli
sCadioda danaSauls mis zurgs ukan mdgomi a rapirdapiri
amsruleblis nebis Sesabamisad (pemetrator behind the perpetratpiater hinter

dem Tate).655

rogsinis azriT , aixmani/, romelic gascemda milionobiT
ebraelis mokvlis brZanebas, ver igneboda Tanamonawile, wamqgezebe li

852jx. iqve, 95.

3ix. iqve, 96. gmedebaze batonoba SesaZlebelia ganxorcieldes sxvadasxva formiT.

4 adolf aixmani iyo Gestapes maRalCinosani, romelic ebraelebis sakoncentracio

banakebSi masStabur gadayvanaze iyo pasuxismgebeli, holokostis erT -erTi
mamoZravebeli Zala. igi Itolvilis statusiT Tavs afarebda argentinas , buenos -
airess, rikardo klementis (Ricardo Klement saxeliT. aixmani 1960 wels /sraelis
agentebis mier gadayvanil igna /sraelSi , sadac gaasamarTles ebraelebis
winaaRmdeg Cadenili umZimesi danaSaulebisaTvis. daw. ix. BenNaftali, Eichman,
krebulSi: Casseséed.), Oxford Companion (2009953 _656; ix. aseve: Bilsky, The EichmannTrial, 12
JICJ(2014), 27_57.

655 -

ix. Weigend]ndirect PerpetratiorkrebulSi: Stahn(ed.), ICC (2015)547.
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an damxmare, rasac emxroboda ,,avtonomiurobis principi 0656

amsrulebeli ver uzru nvelyofda danaSaulis prevencias imitom , rom

arapirdapiri amsruleblobis dros gmedeba ar iyo individualuri,

ar amed es i'yo ,,danaSaul ebri vi®’ wmgsgiani zacii so
iziarebda sasamarTlos Sefasebas aixmanis  braleulobasTan

dakavSirebiT _ iseT farTo danaSaulebSi, romlebSic uamravi

adamiani monawileobda , braldebulis SemTxvevaSi ar iyo

, ,praqgti kul i o , ,daxmar ebi sabo d a , ,waqgqezebiso
moiazreboda , rogorc amsrulebeli. 658 aix manis monawileobis yve la

done iyo arsebiTi. igi gamocxadda ZiriTad amsruleblad sxvadasxva

danaSaulebrivi gmedebis daxmarebis a da kooperaciis  aTvis. procesze

aRiniSna, rom masStabur danaSaulebSi rTuli iyo gansazRvra , Tu

,vin vin waageza 0559

rogsinma axali koncefciis Camoyalibebi sas sabWoTa
uSiSroebis samsaxuris agentis , bogdan staSinskis (Bogdan Stashynsky
sagmec gaaanaliza. 660

Sesabamisad, rogsini  organizebuli Zalauflebis stru gturis
mier Cadenil danaSaulebs farTo mniSvnelobiT ganixilavda
rogorc individualur agts. 661

roqgsinis azri T, arsebobda danaSaulze kontrolis iseTi
SesaZleblobac, rodesac piri danaSauls sCadioda iseTi
xelgveiTebis meSveobiT, romlebi ¢ TviTonac , individualurad
aRebuli , iyvnen danaSaulis amsruleblebi. magidis ukan mdgomi
amsrulebeli  ( perpetrator behind the desk imiT gansxvavdeboda
wamqgezeblisgan, rom mas ar sWirdeboda ZiriTadi gmedebis
Semsrulebeli piris Zebna, aramed ukve hyavda iseTi piri, romelsac
danaSaulis Cadenis survili hgqonda. 662 rogsinis  Teoriis mizani iyo

ix. Weigend Perpetration tmugh an Organization, 8CJ (2011),96.

7 ix. Roxin, Organized Power Structures,J¥CJ (2011),199 200, naTargmnia germanulidan _
Roxin,Straftaten im Rahmen organisatorischer Machtappa®#€1963),193_207.

8 gaw. ix. iqve, 199 201.

®9daw. ix. Ambos Treatise on ICL, Vol. | (2013),14.

0 pogdan  staSinski (Bogdan Stashynsky - damnaSaved cnes ori  wkraineli
nacionalisti lideris mkvlelobisTvis miunxenSi. igi mogmedebda sabWoTa
uSiSroebis samsaxuris brZanebiT. 1961 wels staSinski  germaniaS/i dabadebulm a
meuRlem daiTanxma eRiarebina Cadenili danaSauli germanifs  samarTaldamcavi
organoebis winaSe. germaniis  federalurma uzenaesma sasamarTlom, subieqturi

Teoriis gamoyenebiT, igi damnaSaved cno mkvlelobebis ara amsruleblobis, aramed
TanamonawileobisaTvis. sas amarTlos azriT, mas ar hqonda danaSaulebis Cadenis
personaluri interesi, igi iyo ufro uSiSroebis samsaxuris iaraRi, gamoyenebuli

misi meTaurebis mier. mas miesaja 8 wliT Tavisuflebis aRkveTa. ix. Roxin, Organized
Power Structures, 9ICJ (2011), 194, naTar gmnia germanulidan _ Roxin, Straftaten im Rahmen
organisatorischer Machtappara®A (1963),193_207.

Lix. iqve, 195.

82jx. Weigend Perpetration through an Organizatiord|@J (2011),97.
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, , sai duml oo m esiBxdissamarblebisvi devna , I omlebic
iyvnen yvelaze pasuxismgebeli danaSaulze  kontrolis gamaq
,,normatiuli principis 0 gag®dbi T.

rodesac danaSaulebrivi jgufis ukan mdgomi amsrulebeli
(behindthe-scenes actQrgascems mkvlelobi s brZanebas, igi ar figrobs

imaze, Tu romeli konkretuli mon awile moiyvans danaSauls
sisruleSi. man icis, Tu erTi monawile ver aRasrulebs  gmedebas, mas
meore aucileblad Secvlis da bolomde miiyvans Canafigrs. 664

rogsini sam mizezs asaxelebs, Tu rogor SeiZleba
arapirdapirma amsrulebelma uSualo mogmedebis gareSe
ganaxorcielos kontroli sxva pirebze _ es SesaZlebelia uSualo
amsruleblis iZulebiT, motyuebiTa an, mesame, roca iZuleba da
motyueba ver xerxdeba, misi Secvla SesaZlebeli unda iyos  sxva

meTodiT 665

roqsinis Teoria nel -nela ikidebda fexs germaniis
samarTlebriv sis temaSi. 1975 wels germaniis sisxlis samarTlis
kodeqsis amsruleblobis  debulebis formulireba  Seicvala
roqsinis amsruleblobis  Teoriis  cnebiT, ris  Semdegac
amsrulebloba  -Tanamonawileobis  subieqturi  Teoria  nel -nela
Secvala amsruleblobis obieqturma Teoriam 666

ger manifs gaerTianebis Semdeg, gasuli saukunis 90 -ian wlebSi,
germaniis federaciuli respublikis sasamarTlom, rodesac ixilavda
sazRvris gadakveTis mcdelobisTvis germaniis demokratiul
respublikaSi asobiT mogalagis mkvlelobis sakiTxs, maRali
Tanamdebobis pirebis dasasjelad gamoiyena rogsinis  Teoria. misi
azriT, germaniis demokratiuli respublikis umaRlesi politikuri

da samxedro meTaurebi iyvnen mkvlelobis amsruleblebi da ara
Tanamonawileebi (wamgezebelni), sazRvris dacvis mkacri reJimis
SegmniT, sazRvris dacvis mk acri prevenciuli brZanebebis gacemiT,
romlebsac emorCilebodnen mesazRvreebi. sisxlissamarTlebrivi
pasuxismgebloba daeki sraT rogorc mesazRvreebs, aseve maT
meTaurebs.667

rogsinis Teoriis zegavlena saerTaSoriso sisxlis
samarTalSi ICC-mde, ad hoc tribunalebSi c SeiniSneboda, rasac

3 sead. Sliedregt,Perpetration and ParticipatidkrebulSi  : Stehn (ed.), ICC (2015)508.

%%ix. Roxin,Organized Power Structures,JECJ (2011),198, naTargmnia germanulidan _ Roxin,
Straftaten im Rahmen organisatorischer Machtappa®#€1963),193 207.

%ix. iqve, 199.

ix. iqve, 193.

%87 ix. Weigend Perpetratin through an Organization, BCJ (2011),98 99; mesazRvreebis sagmeze
ix. aseve: turava, moZRvreba (2011), 31_35.
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arapirdapiri (Tana)amsruleblobis doqtrinis analizisas
ganvixilavT. 668

6.4.2.arapirdapiri amsruleblobis doqtrinis cnebasTan dakavSirebiT

arapirdapiri amsruleblobis instituti, romelic germanul
dogtrinas eyrdnoba dResdReobiT mTavari gasa Rebia ICC4s mxridan
politikur da samxedro liderebze sisxlissamarTlebrivi devnis
gansaxorcieleblad. 669 igi unda gavigoT rogorc danaSaulze
kontroli , romelic moicavs organizacliaze kontrolsac
aucilebeli arapirdapiri amsruleblobisaTvis, es aris
organizebuli apaatis  arseboba, sadac pirdapiri da arapirdapiri
amsruleblebi mogmedeben da romelic SesaZleblobas aZlevs
arapirdapir amsrulebels , uzrunvelyos danaSaulis amsrulebloba.
arapirdapiri amsruleblobis dros xelgveiTebi kargaven
damoukidebeli amsruleblis rols da m oiazrebian ubralo wevrebad
, ,O0rganizaci aSi 600. aq izrdeba ,,Crdil Si my o f i
danaSaulis CadenaSi, Tundac imis xazgasmiT, r om uSualo
amsruleblebis  SecvliT ar icvleba danaSaulis Cadenis
strategia. 6’0 mTavaria, arapirdapiri amsruleblis danaSa ulis
politika.

arapirdapir  amsruleblobasTan mimarTebiT danaSaulze
kontroli unda gavigoT , rogorc kontroli im pirebze , romlebic
axorcieleben  danaSaulis materialur Semadgenlobas. agedan
gamomdinare, zogadi midgoma yvela  danaSaulis mimarT :
pasuxismgeblobis da mafuzZnebeli materialuri elementebis
moTxovnebTan erTad , unda iyos Sesabamis i danaSaulis (kontrolis)
mentaluri elementis mt kiceba.

tradiciuli cnebis mixedviT, romelsac garTuli
kanonmdeblobac iziarebs (,, Sual obi Ti amsrul ehbl obi so S
arapirdapiri amsrule beli danaSaulSi monawileobis ZiriTadi
formiT (amsruleblobisTvis) isjeba imitom , rom igi aris erTaderT [
pasuxismgebeli  piri 671 romelic ,,iwvevs uSualo mi zezobriv kavSirso
kriminalur gmedebasa da Sedegs Soris. es aris is, rac ganasxvavebs

668 arapirdapiri amsruleblobis Sesaxeb germaniis  sisxlis samarTlis kodeqsSi

daw. ix. Bohlander,German Criminal Law (2009156 160.

®9ix. Welle, Burghardt,ndirect Perpetration, 9ICJ (2011), 85.

%" Sead. Chouliaras International CriminalitykrebulSi: ~ Smeulerged.), Collective Violence and ICJ
(2010), 87_88.

1 ganzraxi danaSaulis dros. gaufrTxileblobisas, qarTuli sisxlis samarTlis

dogmatiki s mi xedvi T, ,,laraRi 0 SesaZlebelia aseve mogmedebd
gamyreliZe, sisxlis samarTali, | tomi (2011), 222_238; mWedliSvili  -hedrixi,

gamovlinebis formebi (2011), 174 _185;wereTell, sisxlis samarTali, Il tomi (2007),

119.
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mas wamgezeblisgan, romelic Sedegs pasuxismgebeli piris

(amsruleblis) meSveobiT iwvevs 872 rac Seexeba sangcias, es ukve
sisxlis samarTlis politikis sakiTxia, vin ufro mZimed daisjeba.
es gavlenas ar axdens braleulobis xarisxze. 673 amas mniSneloba
agvs swori  pasuxismgebl  obisTvis , ZiriTadi da damatebiTi
pasuxismgeblobis urTierTgasamijna d.674

arapirdapiri amsru leblobis pasuxismgeblobis forma Tavidan
Seigmna swored r ealuri damnaSavis dasasjelad, ,,udanaSaulo
agenti so, cocxal. i ar arlRgalsTadSee dadrwmumeelisabsS i- .

s, viTom c.-s surs sakuTari saxlis dangreva da axlis aSeneba. amis
Sedegad, Tu b. daangrevs c. -s saxls, b. daisjeba daudevrobisTvis. a.
ver daisjeba wagezebisTvis, vinaidan wagezeba mxolod ganzraxi
danaSaulis dros aris SesaZlebeli. arapirdapiri amsruleblobis

SemTwevaSi ki a. -s dasja savsebiT SesaZlebelia. 675 swored amitom
XIX saukunis Teoret ikosebma Segmnes SualobiTi (arapirdapiri)
amsruleblobis koncefcia , romliTac a. isjeba Cadenili
gmedebisaTvis. Tumca arapir dapiri amsrulebloba ar igneboda
gamokveTili , Tu piri mog medebas daiwyebda Tavi siT. am SemTxvevaSi
igi daisjeboda individualurad ganzraxi danaSaulisTvis da ukan
mdgomi piri  SeiZleba dasjiliyo wagezebisTvis. 676

SesaZlebelia al baSiris sisxlissamarTlebrivi devnisTvis
gamoyenebuli arapirdapiri amsruleblobis doqtri na, romliTac
mtkicdeba braldebulis Zalaufleb — a aparatze , gamoyenebul i ignes
jariskac  zec, romelic aiZulebs meore jariskacs mSvidobiani
mogalagis mokvlas . orive SemTxvevaSi es aris arapirdapir [
amsrulebloba , miuxedavad maTi pasuxismgeblobis masStabisa, 677
Tumca, ra Tgma unda, gansxvaveba organizaciaze batonobaSia , rac
sasjelis Sefardebaze aisaxeba.

roqsinis Teorias  akritikebdnen imis gamo, rom igi
gulisxmobda ara gmedebaze batonobas, aramed danaSaulebriv
Sedegze.578 gaurkvevelii  yo, gmedebaze kontroli da batonoba , €S iyo
faqtobrivi, Tu normatiuli koncef cia. 679 ar iyo araviTari

672 Sead. Weigend,Indirect PerpetrationkrebulSi:  Stahn(ed.), ICC (2015)538. daw. ix. turava,
sisxlis samarTali (2013), 324 340; gamyreliZe, sisxlis samarTali, Il tomi (2013),
266_272; gamyreliZe, sisxlis samarTali, | tomi (2011), 130_156;mWedliSvili  -hedrixi,
gamovlinebi s formebi (2011), 174_176;wereTel;, sisxlis samarTali, 1l tomi (2007),
156_157.

3 Sead. iqve.

*"ix. iqve, 539.

®5ix. Weigend Problems of Attribution, 12ICJ (2014),258_259.

%ix. iqve, 259.

®""Sead. Manacorda, Meloni|ndirect PerpetratiomersusJCE,9 JICJ (2011),177.

®8ix. Weigend Perpetration through an Organizatiorll@J (2011),99 101.

ix. igve.
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Teoriuli limiti, Tu rogor unda ganexorcielebina arapirdapir

amsrulebels gavlena, personaluri darwmunebiT Tu sxvagvarad.

aseve, igi ar iyo erTsulovnad aRiarebuli ICC-i s mosamarTleebSi,
sxvadasxva mosamarTles hgonda gansxvavebuli pozicia. isini
gmedebaze batonobis , organizaciuli  batonobis Teorias ver
xedavdnen romis statutSi . mis gamoyenebas miiCnevdnen kanonierebis
principis darRvevad. interpretacia statutis 22(2) -e muxlis mixedviT
unda yofiliyo mkacri ( strict), xolo analogia dauSvebeli. mis
winaaRmdegobas xedavdnen in dubio pro rees principTanac 580

kanonierebis  principT an dakavSirebiT ar aris gasaziarebeli

mosamarTleTa kritika arapirdap iri amsruleblobis mimarT, TiTqos
igi  ar gamomdinareobs romis statutis 25(3Yaye muxli s
sityvasityviTi JReradobidan. 25(3)(aye muxli iZlev a arapirdapiri
amsruleblobis gamoyenebisaTvis farTo daTgmas, rom SesaZlebelia
amsrulebloba arapirdapiri amsruleblobiT, magram araferia

naTqvami statutSi, Tu rogori formiT unda g anxorcieldes es. 681

25(3)(aYe muxISi amsruleblobis mesame alternativa _ ,,Caidens

danaSauls ... an sxva piris meSveobiT, miuxedavad imisa, ekisreba Tu

ara am sxva ©pirs sisxlis samarTlis pasuxi smge
arapirdapiri amsruleblobis konstrugciaa, romelic gulisxmobs

arapirdapiri amsruleblis (,,ukan mdgomi piris") mier danaSaulis

Cadenas sxva piris (,,win mdgomi piriso) meSve
iyos rogorc pasuxismgebeli, aseve arapasuxismgebeli subieqti

,,miuxedavad imisa, ekisreba Tu ara am sx va pirs sisxlis samarTlis
pasuxi smgebl obao.

winasasamarTlo palatis  Sefaseba, rom arapirdapiri
amsruleblob a ufro da ufro farTod gamoiyeneboda erovnul
sisxlis samarTalSi, ar Seesabameboda sinamdviles . aseTi qveyana
sul iyo xuTi _ argentina , Cile , germania, peru da espaneTl,
romelTagan  argentinaS/i  umaRlesma sasamarTlom gaaugma qvemdg omi
sasamarTlos gadawyvetileba da arapirdapir i amsrulebloba
aRiara 582

vaigendis (Weigend TgmiT, rogsinis  Teoria ufro xelsayreli

iyo gamogveyenebina  organizebuli, brZanebis Se sruleb aze
orientirebuli, biurokratiuli digtaturis SemTxvevaSi, ierarqiuli
danaSaulebis SemTxvevaSi da ara araorganizebuli ( disorganizej

samxedro an ajanyebuli Zalebis mier Cadenili danaSaulebisas,
sadac liderebis warmateba  operaciebis warmatebaze iyo
orientireb uli. vaigendi figrobs, rom arapirdapiri

®%0ix. Weigend]ndirect PerpetratiorkrebulSi: Stahn(ed.), ICC (2015)549 554.
%Lix. iqve, 550_551.
82ix. iqve, 550.
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amsruleblobisas organizaciis zogadma cnebam SeiZleba ufro meti
problema wamoWras, vidre ~ gadawyvitos 683

romis  statutis 25(3)(a)e  muxISi vaigend;  arapirdapiri
amsruleblobis interpretaciis ramdenime SesaZleblobas gvTava zobs:
pirveli _ ucvleli darCes Prosecutor v. Katanga and Chai sagmeze
Camoyalibebul: c neba, (anotherspersan kopstruggiis 0
gafarToebuli  SinaarsiT, romelic  moicavs organizaciaze
kontrols  , rogorc es iyo ganviTarebuli rogsinis  TeoriiT; meore _
SesaZlebelia  organizaciis cnebis  gafarToebac; mesame
arapirdapiri amsruleblobiT SesaZlebelia ICTY-is
iurisprudencia ~ Si damkvidrebuli JCEds  doqtrinis gadmotana 684
dabolos, meoTxe _ arapirdapiri amsrulebloba interpretirebul
ignes pirdapir, rogorc weria 25(3(a)e muxISi _ ,,personaluri
batonobad individze, romelic uSual o® axorcielet

vaigendi  25(3)(a}Ye muxlis pirdapir Sinaarss emxroba, meoTxe
interpretacias, sadac braldebis mxarem wunda amtkicos, rom
braldebuls hgonda kontroli im pirTa nebaze, r omlebic
axorcielebdnen danaSaulis materialur elementebs da ara
organizaciaze. es SesaZlebeli iyo sxvadasxva formiT. kerZod,
fizikuri an fsigologiuri zewoliT, arsebul fagtebze ,,araswori
war mo d g e ngimd,0 faddobrivi garemoebebis damaxinjebiT, an sxva
piris manipulaciiT . misi azriT, mxolod organizaciis lideroba ar
aris sakmarisi piroba  organizaciaze  batonobis dasamtkiceblad 686

Sesabamisad, vaigendi miiCnevs rom arapirdapiri
amsruleblobisaTvis  pasuxismgeblobis  dasasabuTeblad nebaze
batonobaa yvelaze Kkargi gamosavali  (control over the wil, vinaidan
mxolod piris pozicia ar Se iZleba iyos pasuxismgeblobis
ganmsazRvreli garemoeba. nebaze batonoba zogadi cnebaa da yvela
sagmeze individualurad unda dadgind es. prokur orma unda amtkicos,
rom braldebuli batonobda fi zikur amsrulebelTa nebaze. 687

warmodgenili  winadadebis farglebSi, sainteresoa, rom
kontroli unda ignes dasabuTebuli konkretuli  situaci idan
gamomdinare, romelic exe  ba urTierTo  bas im pirTa Soris, romlebic

*3ix. iqve, 553.

684 vaigendis azriT,  romis statutis Semgmnelebi naklebad gulisxmobdnen JCEs
amsruleblobis cnebaSi. igi CarTul igna ufro 25(3)(dye muxlis SinaarsSi. ix.
Weigend Perpetration through an Organizatiord|€J (2011) 108_109.

%ix. igve, 106; ix. aseve: Sliedragt, Individual Responsibility (2012)69.

%ix. iqve, 109; ix. aseve: Weigend)ndirect PerpetratiorkrebulSi:  Stahn(ed.), ICC (2015)555.

®87ix. igve.
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dainteresebul i arian danaSaulebrivi Sedegis miRebiT . braldeba mar
unda amtkicos mxolod organizaciis arseboba. 688

vaigends gacnobierebuli aqvs, rom aseTi standartis dafuZneba
gaurTulebs braldebis mxares individualuri pasuxismgeblobis
mtkicebis process, Tumca, misi azriT, kanonierebisa da samarTliani
sasamarTlos principebis farglebSi, individualuri braleulobis
dasabuTeba ar unda moxdes arasakmarisi mtkicebulebebiT. 689

vaigendis pozicia gasaziarebelia iseT SemTxvevaSi, rodesac
danaSauls sCadis ramdenime pirisgan Semdgari dajgufeba da
amsruleblis ukan mdgomi arapird apiri amsruleblis Semxebloba
SeiZleba damtkicdes sxvadasxva garemoebiT. Tumca, rodesac
, ,0rgani zebul danaSaul ebriv ma,nrqnaelsac s Tan o gvagq
marTavs danaSaulis Cadenis adgilidan moSorebiT ,,savarZelSi
mj d o mi amsrul ebel i o0, pir daphbaze arapindapiru | ebel Ta ne
amstruleblis batonobis mtkiceba TiTgmis SeuZlebelia :
gansakuTrebiT, rodesac Zalauflebis mqgone amsrulebeli
maqgsi malurad <cdil obs, Tavi si ,,o0rgani zaciiso
Caidinos danaSauli. ra Tgma unda, organizaciaze kontrolis
materialu  ri elementi ar unda iyos gamoyenebuli kanonierebisa da
samarTliani sasamarTlos principebis moTxovn aTa sawinaaRmdegod ,
rom amiT  moxdes  arasakmaris  mtkicebulebaTa  gamoyeneba
individualuri braleulobis dasasabuTeblad. piriqiT,
organizaciaze kontrolis cnebiT gamoZiebam unda daakavSiros auctor
intellectualisi amsruleblis gmedebas Tan, imis gaTvaliswinebiT, rom es
ukanaskneli arapirdapiri amsrulebli s ,,xelebi T mogmedebso.

nullum crimen sine legeprincipTan dakavSirebiT, kazesem kargad
aRniSna, rom misi mizani aris sasamarTlos dacva dasaSvebi
interpretaciis CarCoebis gadalaxvisa da axali samarTlis
Segmnisgan, Tumca ar aris akrZaluli samarTlis progresuli
ganviTarebisa da interpretaciis xelSewyoba. 690  rogsinis Teoria
zustad am mizans emsaxureba saerTaSoriso sisxlis s amarTalSi
romelic ZiriTadad interesdeba  maRali politikuri Tu samxedro
liderebis mier farTomasStabiani da sistematuri  xasiaTis
gmedebebis Cadenis faqtebiT

arapirdapiri amsrulebloba , ZiriTadad misi  vertikaluri
orientaciiT, gansxvavdeba JCEis gan.
%ix. igve.

*ix. iqve; ix. aseve: Olasolo,JCE, 20CLF (2009),265_266.
#935ead. Cassese and tHdembers of the JICJ, Amicus CuriBeief on JCE, 2@CLF (2009),321_322.
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65. arapirdapiri amsruleblobis gansxvaveba JCE-is gan

erTi MXIriv, JCE da arapirdapir i amsruleblobis
pasuxismgebloba SeiZleba erTi da imave Sinaarsis matarebelia imis
gaTvaliswinebiT, rom maRali Tanamdebobis pirebis
sisxlissamarTleb riv  devnazea orientirebuli, nagram, meore mxriv,
orives gansxvavebuli subieqturi elementi gaaCnia. erTi iTxovs
saerTo miznis arsebobas a da codnas , rodesac meore ,,ukan mdgomi
amsruleblisgan 0 iTxovs mxolod im danaSaulis aucilebeli
subieqturi elementebis arsebobas, romlisTvisac ig [ aris
braldebuli da ar agvs mniSvneloba, hgonda Tu ara mas
, , kKomuni kaci ao , , Mmi s Wi n md g o mo pirovnebas:s
amsruleblobisas sakmarisi araa JCEis winaswarganWvretadobis
elementis arseboba, igidan gamomdinare, rom braldebuls unda
gaaCndes im danaSauli s Cadenis ganzraxva, romlisTvisac aris igi
braldebuli 591

6.6 arapirdapir i (Tana)amsrulebloba

arapirdapiri (Tana)amsruleblobis analizi, upirveles
yovlisa, imiT unda daviwyoT, rom doqtrina pirdapir ar
gamomdinareobs rogsinis  Teoriis koncefciidan 692 romelic ICCA4s
mier igna gamoyenebuli Prosecutor v. Lubangaa®3da Prosecutor v. Katanga and
Chuirs®94  sagmeebze. igi saerTaSoriso  sisxlissamarTlebrivi

xasiaTisaa.

arapirdapiri (Tana)amsruleblobis Sinaarsi, masSi
Tanaamsruleblobisa da arapirdapiri amsruleblobis doqt rinebis
gaerTianebiTa da misTvis wayenebuli aucilebeli moTxovnebidan

' Sead. Weigend Perpetration through an Organization}l@J (2011),106_110.

%92 rogsinis  Teoriaze ix . Roxin,Organized Power StructuresJ&CJ (2011),193_205, naTargmnia
germanulidan _ Roxin, Straftaten im Rahmen organisatorischer Machtappa@#e(1963), 193_207;
Tu rogor igna igi germaniis  federaluri sasamarTlos (Bundesgerichtshpf mier
gamoyenebuli ix.  Weigend Perpetration through an Organization]I€J (2011),94 99; Tu ro gor
aris igi daregulirebuli germanul sisxlis samarTalSi ix . Jain, The Control Theory,
12 CJIL (2011),157_176,ICTY-sa da ICC-Si ix. iqve, 177_185; ix. aseve:  Wilt, Modes of Criminal
Responsibility, 01CJ (2009),307_314.

#3ix. ICC, Prosecutor v. LubangaConfirmation of Charges, 29.1.200317 da momdevno par.; ICC,
Prosecutor v. LubangalC Judgment,14.3.2012,918 da momdevno par.; iXx. aseve:. (turava,
moZRvreba (2011),6 (par. 9), 239_240; Ambos,The First Confirmation DecisiofrebulSi:  Kotsalis,
Courakis, Mylonopouloged.), Agryrios Karras (2010), 99899.

%% ix. ICC, Prosecutor V. Katanga an@hui, Confirmation of Charges, 30.9.2008ar. 496_497; ix.
aseve Roxin, Organized Power Structures, BCJ (2011), 193_205, naTargmnia germanulidan _
Roxin, Straftaten im Rahmen organisatorischer Machtappaae(1963),193 207;Weigend Perpetration
through an Organization, 9ICJ (2011),91 111Ambos,Criminal Responsibility (Art. 25)krebulSi:
Triffterer, Commentary on the RS (200850_752.
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gamomdinare, martivad gasagebia. axal. , , hi bridulii dogtrin

saWiroebs Tavisebur midgomas. 6% e s ari s ,,horizontalurio

, ,vertikalurio pasuxismgebl obi s saSual ebebi s
orive s axis cnebaTa erToblioba, sadac aucilebelia orive

dogtrinis  elemenetebis  mtkiceba. 6% es ki  arapirdapiri

(Tana)amsruleblobis doqtriniT saerTaSoriso sisxlis samarTlis
danaSaulSi monawileebze pasuxismgeblobis dakisrebis garkveul

problematurobaze miuTiTebs, 697 rac gamowveulia orive dogtrinis
pasuxismgeblobis damafuzZnebeli garemoebebis mtkicebis
aucileblobiT.

arapirdapiri (Tana)amsruleblobis doqgtrinis pasuxismgeblobis
damafuZnebeli garemoebebis safuZvlebi , jer kidev, ad hoc
tribunalebis precedentul samarTalSi Seini Sneba.

661. arapirdapiri (Tana)amsr uldredbiTobi s ,, safuZz
tribunalebSi

arapirdapiri (Tana)amsrul ebl obi s romlebia f uzZvlIl ebi 0,
eyrdnoba arsebiTi kontribuciis (essential contributioncnebas, SeiniSneba
ICTY4s mier ganxilul Prosecutor v. Stagd4s a da Prosecutor v. Brdaniis
sagmeebSi, aseve ICTR4 s mier ganxilul Prosecutor v. Gacumbitsia da
Prosecutor v. Serombs sagmeebSi, Tumca mosamarTleebi pirdapir mas  ar
moixsenieb dnen®98

6.61.1.arapirdapiri (Tana)amsruleblobis , , safuZwydflebi o
iugoslaviis tribunalSi

6.61.1.1Prosecutor v. Stakits sagme

arapirdapiri  (Tana)amsrulebloba Tavis  droze ICTY4s
sasamarTlo palatam Prosecutor v. Stakis sagmeze gamoiyena. milomir
stakiC/  (Milomir Stakig, rogorc prijedoris yofili meri, wamyvan

rol s TamaSobda mis teritoriaze Catarebul eTnikur wmendasSi, rac

% gead. Ohlin, Modes of Liability, 25LJIL (2012), 784.

% Sead. Eldar, Indirect CoPerpetration, 8CLP (2014), 606_609. am mxriv, arapirdapiri
(Tana)amsrulebloba gansxvavdeba qarTul sisxlis samarTalSi arsebuli

danaSaulis TanaSualobiTi amsruleblobis Tu SualobiTi
Tanaamsruleblobisagan. TanaSualobiT amsruleblobaSi igulisxmeba iseTi
SemTxveva, rodesac erTi damnaSave agezebs mcirewlovans danaSaulis Casadenad,
meore ki urCevs, rogor imogmedos ufro moxerxebulad an iaraRs awvdis. ix.

gamyrelize, sisxlis samarTali, Il tomi (2 013),267. SualobiT Tanaamsruleblobisas
Tanaamsruleblebi ganzrax iyeneben Seracxadi piris Secdomas danaSaulebrivi
miznis  gansaxorcieleblad. iX. naWyebia, danaSaulSi  Tanamonawileoba,

saxelmZRvaneloSi:  naWyebia, Todua (red.) , sisxlis samarTali (2016), 281.
%97 Sead. Sliedregt Individual Responsibility (2012169.
*Bix. CasseselCL (2013), 177_179; ix aseve: Olasolo,Essays on ICJ (2012)09_112.
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gamoixateboda bosnieli musulmanebisa da xorvatebis winaaRmdeg
omisa da adamianurobis winaaRmdeg mimarTuli danaSaulebis CadeniT.

misi xelmZRvanelobiT daaxloebiT 20 000 -mde araserbi mosaxle igna
deportirebuli galagidan. stakiCi aqtiurad monawileobda omarskas,
keratermisa  da trnopolies sakoncentracio banakebis dafuzZnebaSi.

igi eTnikur wmendas prijedorSi JCEis formiT  axorcielebda. 699

Prosecutor v. Stakis sagmeze sasamarTlo palata cdilobda
arapirdapi ri (Tana)amsruleblobis doqtrinis Camoyalibebas ICTYA4s
statutis me7(1) muxlis farglebSi, rogorc JCE+s alternatiuli
variantisas. 790 misi azriT, JCE ar warmoadgenda statutis farglebSi
erTaderT interpretirebad pasuxismgeblobis formas. SesaZlebeli

iyo Tanaamsr uleblobis sxva pasuxismgeblobis saxeebis gamoyenebac
me7 (1) muxl i s , , Cadeni so66 Si n a aaSaulksi
materialuri  elementebis rogorc uSualo, aseve arapirdapiri
Cadena, mogmedebiT an umogmedobiT, individualurad an sxva pirebTan
erTad. aucilebe li ar iyo  braldebulis monawileoba yv ela
aspeqtSi. sasamarTlo palata eyrdnob oda  Tanaamsruleblobis
rogsiniseul varia nts, romelic Xazs usvam S gmedebaze
fungci  onaluri baton obis ideas _ Tu ori piri erToblivad
marTavda qveyanas, orive iyo mmarTveli da , Cveulebri v, erTi piris
gmedeba damokidebuli iyo meore piris Tanaamsruleblobaze. Tu erTi

pir i monawileobaze uars ganacxadebda , TiToeuls SeeZleboda
gmedebis CaSla. sasamarTlo palatas, rodesac am doqtrinas
afuZnebda, kargad hgonda warmodgenili, rom igi  ewinaaRmdegeboda

myarad dafuZnebul ~ JCE-is dogtirinas. 701

sasamarTlo palatam moaxdina amsruleblobis ori formis _
germanul samarTalSi kar gad cnobili Tanaamsruleblobisa ( co-
perpetration Mittdterschaff da pirdapiri amsru leblis ukan mdgomi
amsruleblis ( perpetrate behind he direct perpetratgr imave arapirdapiri
amsruleblobis ( mittelbare TBterschaff konsolidacia. am doqtriniT,
braldebuls, erTi mxriv, unda emogmeda sxva politikur liderebTan
erTad koordinirebuli Tanaamsruleblobis farglebSi, danaSaulze
saerTo kontrolis ( joint control over the criminal conductmeSveobiT da,

%9 stakiCi  uSualod iyo pasuxismgebeli prijedorSi 1 500-mde piris mkvlelobaSi,

maT Soris, 120 -mde mamakacis mkvlel obaSi keratermis  sakoncentracio banakSi, 1992
wlis 5 agvistos. stakiCis  sagmeze daw. ix. Prosecutor v. StakicTC Judgment 31.7.2003;
Prosecutor v. StakicAC Judgment 22.3.2006; Engels Stakic krebulSi : Cassese(ed.), Oxford
Companion (2009930 _934.

"Pix. Prosecutor v. Stakid@C Judgment31.7.2003par. 439.

OLix, iqve, par. 438_441, 490 493, 741_744, 774; ICC, Prosecutor v. Katanga ar@hui, Confirmation
of Charges, 30.9.2008ar. 506.
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meore mxriv, igi iTxovda , braldebuls hgonoda iseTi Tanam deboba,
romliTac gavlenis moxden a SeeZlo pirdapir amsruleblebze. 702

ICTY4s sasamarTlo palatis mier JCEis Canacvlebis mcdeloba
uSed ego gamodga. saa pelacio palatam sabolood arCevani mainc JCE
ze SeaCera. arapirdapiri (Tana)amsrulebl obis uaryofis mTavari
argumenti misi  JCEis lurisprudenciasTan da saerTaSoriso
CveulebiT samarTalTan Seusabamoba iyo. 703

66.1.1.2 Prosecutor v. Brdanids sagme _ ,,arapird apiri JCE6 6

wina TavSi ganxiluli Prosecutor v. Brdaniis sagmé®® am nawilSi
sainteresoa  arapirdapiri JCEis (Indirect JCB kuTxiT. 705

Prosecutor v. Brdankis sagmeze saapelacio palatam yuradReba
gaamaxvila JCESi arapirdapir monawileobaze, danaSaulis Cadeni S
iseT SemTxvevaze, rodesac gmedebis uSualo amsrulebeli ar iyo
JCEis wevri. es sxvadasxva garemoebiT unda dadgeniliyo. magaliTad,
braldebuli an JCEis sxva wevri ramdenad urTierTSeTanxmebiT
mogmedebda uSualo amsrulebelTan, saerTo miznis Sesasruleblad.

im dros, rodesac JCEis wevri danaSaulis obieqturi elementis
Sesasruleblad iyenebs JCEis ukan mdgom pirs, Tundac faqti, rom

man icoda JCEis arsebobis Sesaxeb, e.i. rodesac igi iziarebs JCEis
wevrebis aucilebel subieqtur elements , SeiZleba sakmarisad
miCneli yo arapirdapiri (Tana)amsruleblobis aTvis ( Indirect JCB
individualuri sisxlissamarTlebrivi pasuxismgeblobis
dasasabuTeblad .79 Tumca imisTvis , rom JCEis wevrma pasuxi agos
uSualo amsruleblis mier Cadenili gmedebisTvis, ra Tgma unda,

aucilebelia mizezobriv i kavSiris arseboba. mizezobrivi kavSiris
niSani dakmayofilebu lia, Tu damtkicdeba, rom JCEis  wevrebi
i'yeneben uSual o amsrul ebel s, rogorc
Casadenad’%7 imisTvis , rom pasuxismgebloba daekisros JCEis wevrsim
danaSaulis Cadenis aTvis, rom elic ganaxorciela JCEis arawevrma
uSualo ansrulebelma, unda damtkicdes, rom pirveli iyenebda

meores danaSaulis saerTo gegmis Sesabamisad. 708

"2 35ead. Haan,JCE at the ICTY, 5CLR (2005),197.

S daw. ix. Prosecutor v. StakiAC Judgment22.3.2006par. 62; ICC, Prosecutor v. Katanga ar@hui,
Confirmation of Charges, 30.9.20Q&r. 508; ix. aseve: furava, moZRvreba (2011),57, par. 98.
"ix. naSromis VI Tavi, $9.

"% Sead. Olasolo,Essays on ICJ (20),2110_112.

"%ix. Prosecutor v. BrdaninAC Judgment3.4.2007par. 410.

“7ix. iqve, par. 412.

"% ix. iqve, par. 413; Olasolo, Essays on ICJ (2012)110 111Prosecutor v. Brdaniis sagmis
mosazrebas citirebs ICTY-is saapelacio palata Prosecutor v. Lima Bala and Muslius
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6.61.1.3Prosecutor vLukic and Lukicis sagme

Tanaamsruleblobis dogtrinasTan mimarTeb iT zemoT aRniSnuli
midgoma mxardaWerili igna ICTY-is sasamarTlo palatis mier
Prosecutor v Lukic and Lukids sagmeze. sasamarTlo palatis azriT,
statutis me -7(1) muxlis mixedviT , danaSaulis Cadena  gulisxmobda
braldebulis fizikur Tu sxvagvar monawileobas, pirdapir, marto an
sxvasTan erTad konkretuli danaSaulis obieqturi elementebis
sisruleSi mosayvanad Sesabamisad, piri, romelic centralur rols
TanaSobda danaS aulSi, romlis gareSec es danaSauli ar
ganxorcieldeboda, mizanSewonilia damnaSaved gamocxadebuliyo
pirdapiri wesiT da ara danaSa ulSi Tanamonawileobis
pasuxismgeblobaze miTiTebiT. 709

6.61.2.arapirdapiri (Tana)amsruleblobis , , saf uZwvdaraibi 0
tribunalSi

arapirdapiri (Tana)amsruleblobis safuZvlebs Seicavda ICTR-is
iurisprudenciac, ICTY-is ganxilul sagmeebze miTiTebiT. kerZod,
yura dsaRebia Prosecutor v. Gacumbitsi, Prosecutor v. Seromksa’l® da
Prosecutor v. Zigiranyiraze sagmeebi./11

66.1.2.1 Prosecutor v. Gacumbitss sagme

pirveli magaliTi, sadac moxda JCEis gan gansxvavebuli
pasuxismgeblobis formis gamoyeneba iyo Prosecuto v. Gacumbitsss
sagmél2 aRniSnul sagmeze saapelacio palatam mkafiod aRniSna, rom
genocidis  danaSaulSi  individualuri  sisxlissamarTlebrivi

pasuxismgeblobis aTvis aucilebeli ar iyo ICTRis statutis me -6(1)

muxlis pirdapiri (mkacri) interpretacia, romelic miu TiTebda

danaSaulSi braldebulis ,,pirdapir an fizikur amsrulebloba s 0 .

mkvleloba ar unda gan mart ebuliyo , rogorc gmedebis uSualo

(fizikuri) asruleb a, aramed danaSaulis obieqturi elementis

realizeba sxva formiTac iyo SesaZlebeli . magaliTad, rodesac

braldebuli aris , ,fizikuri damswreo masStaburi S i
igi TamaSobs mniSvnelo  van rols danaSaulis Cadenasi,

gansakuTrebiT Ki , , kontrol Si o (sazedamxedvel o f

ganxorcielebaSi). 713

sagmezec, sadac braldebulTa individualuri pasuxismgeblobis dafuZnebas

cdilobda JCE-is axali koncefciis safuzvelze. ix. iqve.

"ix. ICTY, Prosecutor v. Lukic and Lukid,C Judgment20.7.2009par. 896_899, 908; CasseselCL
(2013), 178

"9Sead. CasseselCL (2013),179.

" sead. Olasolo,Essays on ICJ (2012)12.

"?Sead. CasseselCL (2013),177.

3ix. ICTR,Prosecutor v. GacumbitshC Judgment7.7.2006par. 60_61.
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palatis azriT, swored braldebuli personalurad

acalkevebda Autusa da tutsis ltolvilebs erTma neTisgan da es
gmedeba, romelic pirdapir ar iyo aRwerili ICTRis me6(1) muxISi,
i'yo danaSaul i s , ,integralurio (ganuyofeli)
mkvlel obisa . saapelacio palatis azriT, sasamarTlo palatis mier

gamoyenebuli pasuxismgeblobis saxeebi , frogoric iyo brZanebis
gacema da wagezeba, braldebulis mier Cadenili danaSaulis srul

suraTs ar iZleoda. silvester gaqumbiTsi (Sylvestre  Gacumbitsi
zedamxedvelobda danaSaulis Cadenas da monawileobda tutsis
Itolvilebis  gancalkevebaSi imisTvis, rom isini Se iZleba
daexocaT . igi ufro iyo danaSaulis amsrulebeli. 14 amiT
sasamarTlom iribad daafu Zna pasuxismgeblobis axali forma ICTR-is
iurisprudenciaSi, miuxedavad imisa, es cneba Seesabameboda Tu ara
ukve kargad ganviTarebuli JCEis dogtrinas. 715

6.61.2.2.Proseaitor v. Serombas sagme

Prosecutor v Serombea sagmeze ICTR4s saapelacio palata iyenebs
Prosecutor v. Gacumbitsi sagmeze gamoyenebul JCEis gan gansxvavebul
pasuxismgeblobis  formas .716

alanaze seromba (Athanase Seromba sasamarTlo palatam
damnaSaved cno g enocidis a da adamianurobis winaaRmdeg mimarTuli

danaSaulebis daxmarebasSi. seromba iyo nianj /s (Nyange eklesiis
mRvdeli, romelTanac Tavs afarebd nen ltolvili tutsebi
Tavdasxmebisgan Tavis daRwevis mizniT. seromba  daTanxmda
adgilobrivi  organoebis gadawyvetil ebas eklesiis dangrevis
Sesaxeb. misi rCeviTa da waxalisebiT, buldoz eris mZRolma
gaanadgura eklesia, rasac Sedegad mohyva 1 500mde tutsis
sikvdili. 717

saapelacio palataze aRiniSna, rom piri mogmedebda Tu ara
,,ravisi xeliT o, ar Sei Zl eba yof il i ysakiTxier Tader Ti
individualuri sisxlissamarTlebrivi pasuxismgeblobis
dakisrebisa Tvis. saapelacio palata ar daeTanxm a sasamarTlo
palati s mosazrebas , rom genocidis danaSaulis Cadena aucileblad
unda gulisxmobdes pirdapir da fizikur amsruleblobas. serombas

4 ix. igve; ix. aseve: ICTR, Prosecutor v. Karera]C Judgment 7.12.2007,par. 541 544, sadac
sasamarTlo palata iziarebs aRniSnul mosazrebas da saubrobs braldebulis

arsebiTi kontribuciis mniSvnelobaze .
"5Sead. CasseselCL (2013), 177.
" 3ead. iqve.

Tix. ICTR, Posecutor v. SerombaC Judgment12.3.2008par. 2_ 4.
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gmedebaiyouf r o meti, vidre genocidis ,,integraluri.

nawili, rogorc mkvlelobisa .78

6.61.2.3.Prosecutor v. Zigiranyirazes sagme

ICTRis sasamarTlo palatam Prosecutor v. Zigiranyirazs sagmeze
braldebuli damnaSaved cno genocidisa da adamianurobis winaaR mdeg
mimarTuli danaSulebis CadenisTvis JCEis saerTo miznis elementze

miTiTebiT. 719 saerTo mizani  tutsis mSvidobiani mosaxleobis devnasa
da mkvlelobaSi mdgomareobda. 720

sasamarTlo palata  aRniSnul sagmeze ukve ICC-is
terminologiiT saubrobs. misi azriT, braldeb ulis m xridan imdenad
ar iyo aucilebeli an arsebiTi JCESIi kontribucia, ramdenadac
arsebiTi kontribucia im danaSaul Si, romlisTvisac
sisxlissamarTlebrivad individualurad idevneboda . Sesabamisad
pirdapiri amsrulebeli aucilebeli araa yofiliyo JCEis wevri.
mniSvnelo vani iyo imis dadgena, Tu ramdenad Seesabameboda Cadenili
danaSauli JCEis saerTo mizans da ramdenad gamoiyenebda JCEis
erT -erTi wevri pirdapir amsrulebels saerTo miznis

Sesasruleblad. 721

6.62. arapirdapiri (Tana)amsruleblobis doqtrinis mniSvneloba

arapirdapiri (Tana)amsruleblobisTvis, rogorc zemoT
aRvniSneT, romis statutis 25(3fa)e muxlis farglebSi
sisxlissamarTlebriv pasuxismgeblobaSia micemuli sudanis mogmedi
prezidenti _ al baSiri . igi, rogorc sudanis  prezidenti da
samxedro Zalebis mTavarsarda li, sxva maRali rangis sudanel
politikosebsa da samxedro liderebTan erTad, saxelmwifos
aparatSi Semavali samxedro da sxva Zalebis meSveobiT arsebiTad
monawileobda saerTo gegmis ganxorcielebaSi . saerTo gegma
adarfurSi mcxovreb sxv adasxva eTnikur jgufze ukano no TavdasxmasSi
gamoixateboda .722

romis  statuti orientirebulia ad hoc tribunalebSi arsebuli
individualuri  pasuxismgeblobis  sax eebze ufro zusti da
sistematiz ebuli dogqtrinebis SemuSaveb aze. kerZod, arapirdapiri
amsruleblobisa da Tanaamsruleblobis doqgtrina, rome Isac igi

Bix. iqve, par. 160_161, 163.

9 praldebuli iyo ruandis  yofili prezidentis, fuvenal habiarimanas (Juvenal
Habyarimand axlo garemocvis wevri. ix. Olasolo,Essays on ICJ (2012)12.

ix. ICTR, Prosecutor Zigiranyirazg TC Judgment18.12.2008par. 4, 452, 454.

Lix. iqve, par. 383_384.

22ix. ICC, Prosecutor v. Al BashiiWarrant of Arrest, 4.3.20Q9par. 216, 221_223; Prosecutor v. Al
Bashiris sagmeze ix. aseve: Jessberger, Geneydsadirect Perpetration, 8iCJ (2008),853_869.
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iyenebs a/ baSiris sisxlissamarTlebrivi devnisTvis, gmedebaze

organizaciuli batonobis cnebiT, konceptualurad ufro kargad
struqturirebulia, vidre miloSeviCze dawyebuli
sisxlissamarTlebrivi devna JCEis gamoyenebiT, romelic saerTo
mizanze iyo orient irebuli.  faqtia, danaSaulze  kontrolis

ko ncefcia kargad, konkretiz ebulad aRwers danaSaulSi monawileTa
individualur kontribucias, rac , saboloo jamsSi , individualuri
kontribuciis gaTvaliswinebiT , sasjelis Sefardebis process ufro

daxvewilad warmoadgens  .723

Prosewtor v. Al Bashifis sagme precedentulia ICCHsT vis
individualuri pa suxismgeblos dafuZnebis nawilSi, 724 yyradsaReb i a
saerTaSoriso sisxlis samarTlis farglebSi ramdenime

mimarTulebiT , ICC-ze dakisreb uli amocanebidan gamomdinare. 725

upirveles yovlisa, aRsaniSna via is fagtori, rom ICC pirvelad
axorcielebs sisxlissamarTlebriv devnas gveynis mogmedi
prezidentis mimarT. aseT SemTxvevas ICC-is iurisprudenciaSi
analogi ar gaaCnia. Semdegi sayuradRebo garemoeba, es aris
prokuroris mxridan sagmis msvlelobis sxva mimarTu lebiT wayvana,
al baSiris braldebebze genocidis danaSaulis damatebiT, vidre es
gaeros uSiSroebis sabWos darfuris sagmesTan dakavSirebiT
Segmnili  komisiis daskvnaSi iyo  mocemuli. 726 aRniSnulze
dayrdnobiT, sudanis xelisufleba ar mogmedebda ,,genocidis
danaSaul i s pol i ti ki TsGadiodha omisa da adamianurobis
winaaRmdeg mimarTul danaSaulebs. Tumca komisia aseve das Zenda, rom
es garemoeba ar unda ganxiluli yo, rogorc darfurSi
ganxorcielebul.i danaSaul ebi s , , Semamsubuqgebel.
xazgasmiT, rom omisa da ad amianurobis winaaRmdeg mimarTuli
danaSaulebi aranakleb seriozuli xasiaTis matarebeli iyo, vidre
Tavad genocidi. 727

darfuris sagmis erT -erTi mTavar i gamosakveTi garemoebaa, aseve
is, rom gamoZieba xorcieldeba romis statutis arawevri

2 3ead. ManacordaMeloni, Indirect PerpetratiomersusIJCE, 9JI1CJ (2011),177.

% arapirdapiri  (Tana)amsruleblobis dogtrinasTan  dakavSirebiT sudanis
situaciaze, aseve mniSvnelovania Prosecutor v. Abu Garda sagme, romelic, amJamad,
gaerTianebuli  winaaRmdegobis  frontis (URF) Tavmjdomare da samxedro

operaciebis generaluri koordinatoria. ix. Prosecutor v. Abu Garda, https://www.ice
cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200205/related%20cases/icc020
50209/Pages/icc02050209.a5pf0.1.2016].

cCH s ., mudmi vmoqgmed:i sasamar Tl osd statusi mi s i preced
amaRlebs. daw. ix. furava, safuzvlebi (2015), 55_80.

?°sead. Jessberger, Geneydsdirect Perpetration, $ICJ (2008),854 da momdevno gverdebi

27 ix. Report of the Intmational Commission of Inquiry oBarfur to the UNSG, Pursuant to UNSC
Resolution 1564 (18.9.2004), 4h#p://www.un.org/news/dh/sudan/com_ing_darfurpd12.12. 2014].
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saxelmwifos mimarT, ICC-is wesdebis me-13b) muxlis mixedviT
gaeros uSiSroebis sabWos 728 mimarTvis safuZvelze. 729

maRali  Tanamdebobrivi  rangis pirebis sisxlissamarTlebrivi
devnis  mxriv, arapirdapiri (Tana)amsruleblobis  doqtrina
gansxvavdeba JCEdsgan.

6.7. arapirdapiri (Tana)ams ruleblobis gansxvaveba JCE-is gan

arapirdapi ri  (Tana)amsruleblobis doqtrina hgavs JCEs
dogtrinas, 730 gansakuTrebiT, zemoT ganxiluli ad hoc tribunalebis
precedentuli samarTlis mixedviT . arapirdapiri
(Tana)amsruleblobis, imave erTiani arapirdapiri amsruleblobi S
(joint indirect perpetratio)f31 mizania danaSaulis Cadenis adgils a da
danaSaulis materialur elemenetebs moSorebuli maRali rangis
Tanamdebobis pirebis sisxlissamarTlebrivi devna, 732 iseve, rogorc
Tavis droze, ICTY am mizniT iyenebda JCEs. igi Segmnilia meTa urebis
sisxlissamarTlebrivi devnisTvis. 733

arapirdapiri  (Tana)amsruleblobis  doqtrinis mixedviT,
ramdenime maRali Tanamdebobrivi  rangis Tanaamsrulebeli sCadis
danaSaul s , , Suamavl ebi so meSveobi T,
gaerTianebis wevr ebi. 734 Tumca, miuxedav ad amisa, JCE da arapirdapiri
(Tana)amsrulebloba individualuri pasuxismgeblobis gansxvavebuli
doqt rinebia. pirveli, umeteswilad, orientirebulia

Jhhori zontaluro pasuxi smgebl obaze, X 0|

pasuxismgeblobaze. miuxedavad imisa, rom JCE faravs arapirdapi r
amsruleblobasac, mainc ise, sp ecifi kurad, ver asaxavs maRali
Tanamdebobis pirTa  pasuxismgeblobas, r ogorc amas  arapirdapiri
(Tana)amsruleblobis  farglebSi , arapirdapiri  amsrulebloba
akeTebs.’35

8 |CC-isa da g aeros uSiSroebis sabWos urTierTobaze ix. xuciSvili, gaero da
saerTaSoriso sasamarTlo (2011), 191 197, 198 201, romlis mixedviT, saerTo jamsSi,

ICC ver gauwevs efeqtur metogeobas gaeros uSiSroebis sabWos, am ukanasknelis

, ,politikuri or ganos 0 mdirtare.tixuigve, 192 2089 a mo

" 35ead. Jessberger, Geneydsadirect Perpetration, 8iICJ (2008),854;Prosecutor v. Al Bashiis sagmis
mniSvnelobaze ix. aseve: Giamanco The Perpetrator Behind the PerpetratorT&5LJ (2011),217 da
momdevno gverdebi .

Odaw. ix. Sliedregt,Perpetration and ParticipatickrebulSi  : Stahn(ed.), ICC (2015)515_516.
Lix. Weigend]ndirect PerpetratiorkrebulSi: Stahn(ed.), ICC (2015)544.

32 35ead. Ohlin, Sliedregt, Weigendontrol Theory, 26.JIL (2013),734.

"3 3ead. CasseselCL (2013),178.

% Sead. Weigend|ndirect PerpetratiorkrebulSi:  Stahn(ed.), ICC (2015)541.

" sead. iqve, 542.
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erTi  SexedviT, romis statutis 25(3))-e muxISi (meore
alternativi T: , » SXVa JPHisr Tdagtrinis eganfogededad )
farToliribi interpretaciiT SesaZlebelia, Tumca , Yyvelaze didi
problema misi mesame kategoriis gamoyenebaa, rome Isac zRudavs
romis statutis 30e muxlis Sinaars i. es ukanaskneli materialuri
ele mentebis ganxorcielebas iTxovs ganzraxvila da SegnebulobiT
aRniSnuli  ganzraxva ar iTvaliswinebs ,,winaswarga NWvretadi r i ski s00
elements, romelic aucilebelia gavrcobili JCE4s Tvis. Tumca
romis statutis Semgmnelebis mier 30 -e muxISi miTiTebuli: Tu
sxvagvarad ar aris gaTvaliswinebuli elementi, aucileblobis
SemTxvevaSi, iZleva ganzraxvaze da Segnebulobaze  ufro dabali
mentaluri  elementis gamoyenebis SesaZleblobasac. 736

arapirdapir (Tana)asmruleblobasa da JCEis Soris paralelis
gavlebi sas aseve mniSvnelovania  garzraxvis ~ mentaluri elementi.
kerZod, miuxedavad zemoaRniSnuli amsruleblobisTvis
precedentuli samarTliT dadgenili mentaluri elementisa,
arapirdapiri (Tana)amsruleblobis dogtrina iZleva  eventualuri
ganzraxvis daSvebis  SesaZleblobas. 737  aRniSnuli  dogtrina
bralde buls aZlevs saSualebas, virtualuri Zalauflebis aparatis
(virtual apparatus of powe@r gamoyenebiT danaSauli Caidinos erT -erTi
Tanaamsruleblis meSveobiT. 738 praldebuli isjeba im gmedebis gamo,
romelsac igi personalurad ar marTavda. eventualuri ganzraxvis
SemTwevaSi danaSaulebi ar aris gamiznuli damnaSavis mier, aramed
ganWvretadia , rogorc potenciuri riski (potential risB.”*° es forma
hgavs gavrcobi/  JCEis .740

Sesabamisad, arapirdapiri (Tana)amsruleblobis doqtrina, erTi

SexedviT, JCEisgan  gansxvavebul  pasuxism geblobis  formas

warmoadgens. ICC-is uaxlesi praqtika sxva mimarTulebiT wavida da

eventualuri ganzraxvis mentaluri elementis , ,uaryofi To mtkicebis
standarti a  swia, Tumca, ar aris gamoricxuli , momavali sagmeebis

farglebSi 741 daixvewos arapirdapiri (Tana)amsrul eblobis

pasuxismgeblobis damafuzZnebeli mentaluri elementis Sinaarsi,

eventualuri ganzraxvis pirdapiri aRiarebiT Tu ara, pirdapiri

ganzraxvis  farglebSi meore xarisxis pirdapiri ganzraxvis cnebis

farTo interpretaciiT. rogorc vxedavT, yvelaferi ICC-is sisxlis

samarTlis politikazea damokidebuli.

" Sead. CasseselCL (2013),175.

8" sead. Ohlin, Sliedregt, Weigendontrol Theory, 26 JIL (2013),738.
" 3ead. iqve, 739.

" sea. iqve, 740.

03ead. iqve, 739.

1 dReis mdgomareobiT, ICC-is precedentuli samarTali farTod iyenebs
arapirdapiri (Tana)amsruleblobis dogtrinas keniis , sudanisa da sxva qveynebis
situaciebze.
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SesaZloa , ICC-m pirdapir ar Tgvas , rom ubrundeba JCEis
dogtrinas, magram arapirdapir gadmoitanos misi pasuxismgeblobis
damafuZnebeli element ebi. aSkaraa, rom ICC4s iurisprudencia
naklebad orientirebulia farTo  kritiki S gamomwvevi cnebis
realizaciaze

68. ramdenad aucilebeli iyo amsruleblobis axali saxis SemoReba

ICC-is mxridan ~ Tanaamsruleblobisa da  arapirdapiri
amsruleblobis gaerTianeba da erTi saerTo saxiT Camoyalibeba,
mimarTulia inovaciuri doqtrinis Segmnis , saerT aSoriso sisxlis
samarTlis Teoriebisa da prece dentebis ganviTarebisaken. 742 Tumca,
yvela ze mTavari  sakiTxi arapirdapiri  (Tana)amsr uleblobis
cnebasTan  mimarTebiT misi  Segmnis  aucilebloba a. ramdenad
aucilebeli iyo am doqtrinis Segmna da ,,amsruleblobis axali
sax i s SemoRebao.

gasaziarebelia vaigendis pozicia, romelic Tvlis, rom ori
piris dasja, romelic xelmZRvanelobs sxvadasxva joufs,
Tavisuflad SesaZlebelia mxolod Tanaamsruleblobis doqtriniT,
Tu damtkicdeba, rom isini mogmedebdnen erTiani  ganzraxviT . amis
sailus traciod, Prosecutor v. Katanga and Chsisagmes vaigendi adarebs
saxlis dawvis situacias: Tu a. da b. gadawyveten  saxlis dawvas da
orive miiyvans saxlTan maT braluunaro Svilebs, manamde naswavli
meTodiT gaaCaRebineben cecxls, masSin orive igneba
Tanaaamsrulebeli, vinaidan iyeneben ,udanaSaulo agentebs 0
danaSaulis Casadenad. 743

arapirdapiri  (Tana)amsrulebloba Tavisi  SinaarsiT , erTi
SexedviT, ar aris novacia  germanuli dogmatikisTvi s, aramed
Tanaamsruleblobis gve kategoriaa. 44 rogorc wesi, erTi mxriv,
Tanaamsrule blebi inawileben funqciebs danaSaulis Casadenad,
Tumca, meore mxriv, SesaZlebelia, rom isini emorCilebodnen sxva
pirs, romelic axorcielebs kontro | s maTze. SeiZleba iyos erTi
piri, romelsac Tanaamsruleblebi emorCilebian. magaliTad, meTaurs
SeuZlia danaSauli S saerTo gegmis ganxorcielebaSi kontribucia
SesTavazos Tavis xelqveiTebs. 745

2 \cCHis gamowvevebze daw. ix. BensoudaChallenges at th&CC, krebulSi: Bellelli (ed.),ICJ

(2011),131_142; ix. aseve: Eldar, Indirect CePerpetration, €LP (2014),605 609.

Bix. Weigend]ndirect PerpetratiorkrebulSi: Stahn(ed.), ICC (2015)554.

" Sead. Weigend Problems of Attribution, 12JICJ (2014), 260. ICC-is individualuri
pasuxismgeblobis dogtrina moxseniebulia, rogorc ,Zveli boTli axali

Rvi ni s T(@ld Botles for New Wineix. iqve, 255.

Six. igve.
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Sesabamisad, am sakiTxze Teoriuli dabrkoleba ar arsebobs.
ICC cdilobs  germanuli dogmatikis internacionalizacias ,
pasuxismgeblobis damafuzZnebeli axali garemoebebis damatebiT,
razec Tanaamsruleblobisa da arapirdapiri amsruleblobis nawilSi

gvgonda  saubari. 746 sworad  aRniSnavs sliedregTi rom
amsrul ebl obis ori formis kombinireba
rom individualuri braleulobis prin cips ar Seegmnas safrTxe. 747
jer kidev rTuli saTgm elia, Tu ra adgils daikavebs
sabolood arapirdapiri (Tana)amsrulebloba ICC-is
iurisprudenciasSi, kerZod, maRali Tanamdebobrivi  rangis pirebis
sagmeebze, Tumca prokuraturis mxridan misi gamoyenebis forma
SegviZlia SevadaroT Tavis droze ICTY-is mier JCEis doq trinis
gamoyenebis process, romelic aqtiur rols TamaSobda jer ICTY-is
gadawyvetilebebsa da Semdeg sxva tribunalebis iurisprudenciaSi. 748
fagtia, rom ICC-m, Tanaamsruleblobisa da  arapirdapiri
amsruleblobis saxiT, romis statutis 25(3)8)-e muxlis safuzvelze,
erTi mxriv, individualuri pasuxismgeblobis dakisrebis
TvalsazrisiT mognili  da, meore mxriv, doqtrinulad kompleqsuri
amsruleblobis saxe Camoayaliba 149

69. amsruleblobis mentaluri elementis Sesaxeb

ICC-is bolo precedentebis mixedviT , amsruleblobis mentalur
elementad  pirdapiri ganzraxva ganisazRvra. niSnavs Tu ara es, rom
individualuri sisxlissamarTlebrivi pa suxismgeblobis dakisreba
moxdeba mxolod seriozul danaSaulebze, romlebic Cadenilia
mxolod  pirdapiri ganzraxvi 77750

aseTi mkacri _ pirdapiri ganzraxvis standa rtis damkvidreba
saerTaSoriso sisxlis samarTalSi individualuri pasuxismgeblobis

dasabuTebis kompleqsurobidan gamomdinare, razec zemoT gvgonda
saubari, gamarTlebuli araa. rTulad warmosadgenia amsruleblobis

dogtrinis pasuxismgeblobis damafuZnebeli materialur I elementebis
mtkiceba mxolod pirdapiri ganzraxvis mentaluri elementiT, im
dros, rodesac saerTaSoriso sisxlis samarTlis mizani, pirigiT,

braldebis  mtkicebis  tvirTis ,Semsubugebaa.  saerTaSoriso

materialuri sisxlis samarTlis mizania daexmaros procesualur

746 gansakuTrebiT, saerTaSoriso danaSaulebSi maRali Tanamdebobrivi rangis

pirebis gasamarTlebis Sesaxeb.

"7ix. Sliedregt,Perpetration and ParticipatickrebulSi  : Stahn(ed.), ICC (2015)509_510.
"83ead. Ohlin, Modes of Liability, 25LJIL (2012), 784.

"93ead. Jain, Perpetrators and Accessories (2014), 85.

"0 Sead. Badar, Porro,Mental ElementskrebulSi: Stahn(ed.), ICC (2015)663_664.
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nawils, braldebis mxares, rom Seumsubuqdes saerTaSoriso
danaSaulis mtkicebis tvirTi, ra Tgma unda, kanonierebisa da

individualuri braleuli pasuxismgeblobis  principebis maqgsimaluri
dacviTa da zemoganxiluli amsruleblobis doqtrinebis

, , T r Tx’1 igamoyenebiT. gaurkvevelia , ras gaakeTebs ICC
samomavlod eventualuri ganzraxvis gareSe, rogor SeZlebs
indivdualuri pasu xismgeblobis dasabuTebas mxolod pirveli da
meore  xari sxis pirdapiri  ganzraxvis gamoyenebiT.”>2  Tumca,
sasamarTlos miTiTebuli gadawyvetileba danaSaulis men talur
elementebTan dakavSirebiT araa saboloo. Tu aseTi mkacri
mentaluri elementis standarti problemas Seugmnis

marTimsajulebas, advili SesaZlebelia moxdes sasamarTlo
praqgtikis Secvla

7. Sejameba

saerTo jamSi, ICC4s amsruleblobis axali dogmatika, ad ha
tribunalebis  individualuri  pasuxismgeblobis  doqgtrinasTan
SedarebiT, ufro pragmatulia. saerTaSoriso sisxlis samarTals
romis statutis farglebSi aqvs amsruleblobis cnebis marTvis ori
damoukidebeli redimi 753 Tanaamsruleblobisa da arapirdapiri
amsruleblobis  doq trinebis saxiT da aseve, arapirdapiri
(Tana)amsruleblob i s , w,hibridulio |, dromtelicr i n a
damokidebulia amsruleblobis aRniSnuli  ori  dogtrinis cneb ebze.

amsruleblobis samive dogtrina sistemurad gansxvavdeba ad hoc
tribunalebis individualuri  pasuxismgeblobi s dogtrinisgan.
amsruleblobis  doqtrinis  farglebSi , germanuli  sisxlis
samarTlis gmedebaze batonobis  Teoriaze dayrdnobiT, mkvidrdeba
danaSaulze  kontrolis koncefcia arsebiTi  kontribuciis
standartiT, kerZod, TanaamsruleblobisTvis _ gmedebaze
fungcionaluri bato nobis a da arapirdapiri amsruleblobisaTvis
organizaciaze  kontrolis saxiT. rac Seexeba, arapirdapir
(Tana)amsruleblobas, igi, Sesabamisad, danaSaulze kontrolis
sistemur cnebas eyrdnoba. ZiriTadad, swored am standartebiT
gansxvavdeba amsruleblobis instituti Tanamonawileobisagan, rasac
momdevno TavSi ganvixilavT.

®lsead. Sliedregt,Perpetration and ParticipatidkrebulSi  : Stahn(ed.), ICC (2015)509_510.
2Sead. Badar, Porro,Mental ElementskrebulSi:  Stahn(ed.), ICC (2015)668.
"3 3ead. Jain, Perpetrators and Accasries (2014)98.
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X. Tanamonawileoba _ rodesac ar aris gamokveTili
amsrulebloba

Tanamonawileoba , romis statutis 25(3) muxlis mixedviT
individualuri pasuxismgeblobis damatebiT formas warmoadgens
amsruleblobis  _ pasuxismgeblobis ZiriTadi formis Semdeg
Tanamonawi |l es, romelic danaSaul Si , , meore xar i
gaaCnia danaSaulze kontrolis (control over the crime SesaZlebloba,
axorcielebs danaSa ulSi ara arsebiT  kontribucias (essential
contribution, aramed substanciur kontribucias (substantial contribution
swored es aris mTavari gansxvaveba amsruleblobasa da

Tanamonawileobas Soris , rasac  Prosecutor v Lubangas sagmeze gaesva
xazi. 74

amsruleblobisTvis pasuxismgeblobis damafuzZnebeli
garemoebebis ganxilvis Semd eg, naSromis miznidan gamomdinare 755
mniSvnelovania davadginoT , rodis ar aris gamokveTili
amsrulebloba, precedentuli samarTlis mier amsruleblobisTvis _
arsebiTi kontribucii s (essential contributionda TanamonawileobisTvis _
substanciuri kontribucii S (subsantial contributior) moTxovnis garda, ra
garemoebebs unda akmayofilebdes braldebuli
Tanamonawileobis aTvis.

TanamonawileobisTvis pasuxismgeblobis damafuzZnebeli
garemoebebi, ZiriTadad, ganixileba ad hocda Hhibriduli tribunalebis
precedentul samarT al ze dayrd nobiT, igidan gamomdinare , rom ICC-
is Tanamonawileobis dogmatika  jer kidev bolomde ar aris
Camoyalibebuli

ICC-mde ad hoc da Abriduli tribunalebi amsrulebloba -
Tanamonawileobis gansxvavebis subieqtur Teorias iyenebdnen, romlis
mixedviTac, ufro dabali don is mentaluri elementiT mogmedi piri
iyo Tanamonawile, igidan gamomdinare , rom ig danaSaulSi
monawileobis sxva sistema arsebobda. 756

individualuri pasuxismgebloba danaSaulSi
Tanamonawileobis aTvis ad hoc tribunalebis statutebSi
individualuri  pasuxismgeblobis m uxlis erT nawilSi iyo
ganxiluli 757 amsruleblobasTan erTad , erTiani amsruleblobis

™ix. 1CC, Prosecutor v. Lubangd,C Judgment]4.3.2012par. 996_997.

5 Tanamonawileobis pasuxismgeblobis damafuzZnebeli elementebis detaluri
kvleva naSromis miznebSi ar Sedis.

"%ix. Olasolo, RojoAccessorial LiabilitykrebulSi:  Stahn(ed.), ICC (2015)589.
®"ix. ICTY-is statutis me -7(1) da ICTR-is statutis me -6(1) muxlebi :
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cnebis gamo. aRniSnulisgan gansxvavebiT , romis statuti
Tanamonawileobis fo  rmebis kategorizacias axdens 758

ICC-is , ad hocda Aibriduli tribunalebis statutebis mixedviT,
Tanamonaweobis ramdenime pasuxismgeblob is forma  gamoikveTa.
kerZod, individualuri pasuxismgebloba danaSaulis _
dagegmvsaTvis (planing);  xelmZRvanelob a-brZanebis gacemisaTvis
(ordering); wagezebsa (instigatior) da daxmarebisTvis (aiding and abetting

1. dagegnva

danaSaulis dagegmva, sisxlis samarTlis saerTaSoriso
tribunalebisgan gansxvavebiT 759 pirdapir ar aris mocemuli romis
statutis 25(3)e muxISi, Tumca gamomdinareobs misi Sinaarsidan.

ad hoc, siera -leonesa da kambojis tribunalebis precedentuli

samarTlis mix edviT, individi danaSaulis dagegmvisTvis pasuxs
agebda rogorc Tanamonawile. precedentuli samarTlis mixedviT,
danaSauli SeiZleba daigegmos ramdenime piris mier, mogmedebiT an
umogmedobiT. aucilebeli araa danaSaulebrivi gegmis avtori iyos
braldebuli an es iy 0os danaSaulis Cadenis ZiriTa di gegma, magram
mniSvnelovania, dagegmvas substanciuri  efeqti (substantial effegt
hgondes danaSaulis Cadenaze. es Kki SesaZlebelia rogorc
danaSaulis momzadebis, ise misi aRsrulebis procesSi. braldebulma

,,vinc dagegma, waaqgeza, ubrZana, Caidina an sxva saxiT exmareboda winamdebare

statutis ..... muxlebiT gaTvaliswinebuli danaSaulis dagegmvaSi, momzadebasa

daasrul ebaSi, pasuxs agebs individualurad am danaSauli sa’
"8ix. romis statutis 253)(b_d)-e muxli:

,SasamarTlos iurisdigciaSi Semavali danaSaulis Camden pirs, winamdebare

wesdebis Sesabamisad, ekisreba sisxlis samarTlis pasuxismgebloba da

isjeba, Tu es piri

(b) uxelmZRvanelebs, waagezebs an xels Seuwyobs aRniSnuli danaSaulis
Cadenas, Tu es danaSauli Cadenilia an iyo misi Cadenis mcdeloba,;

(c) aRniSnuli danaSaulis Cadenis gaadvilebis mizniT daxmarebas uwevs,
agezebs an sxvagvarad xels uwyobs mis Cadenas an Caden is mcdelobas, maT
Soris uzrunvelyofs misi CadenisTvis saWiro saSualebebs;

(d) nebismieri sxva saxiT xels uwyobs saerTo mizniT mogmed pirTa jgufis
mier danaSaulis Cadenas an Cadenis mcdelobas. aseTi xelSewyoba unda
xdebodes ganzrax anda:

(i) miznad isaxavdes jgufis danaSaulebrivi miznis ganxorcielebas an
danaSaulebrivi sagmianobis gagrZelebas, Tu aseTi mizani an sagmianoba
moicavs sasamarTlos iurisdiqciaSi Semavali danaSaulis Cadenas; an

(i) xorcieldebodes imis winaswari SegnebiT, rom jgufi miznad isaxavs

danaSaulisCa denas. 0
759

ix. ICTY-is statutis me -7 muxli; ICTRis statutis me -6 muxili; siera -leones
specialuri sasamarTlos statutis me -6 muxli;  kambojis sasamarTlos sagangebo
palatebis  statutis 29-e muxli.
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SesaZloa , dagegmos danaSauli mTavari danaSaulis
Sesasrulebladac. braldebulis kontribucia unda iyos mizezobriv

kavSirSi Cadenil danaSaulTan. gegmis arseboba SesaZlebe lia
demonstrirebul i ignes zogadi an konkretuli mtkicebulebebiT.
mentaluri elementi gamoixateba pirdapir ganzraxvaSi , danaSaulis
dagegmvasa da imis gacnobierebaSi, rom braldebulis gegmis
Sesrulebas Sedegad mohyveba danaSaulis asruleba. aucilebeli
araa, rom TiToeul pirs, romelic monawileobda danaSaulis
asrulebaSi, amoZravebdes Sesabamisi danaSaulisaTvis saWiro
mentaluri  elementi. 760

romis  statutis 25(3)¢ muxISi danaSaulis dagegmvisTvis
pasuxismgeblobis ramdenime varianti arsebobs. erTi poziciis
mi xedvi T, igi ,,iribado b)g muxlsSidaarsidam,e oBls 25 ( 3) (
xolo meore poziciis mixedviT, 25(3) -e muxlis ( ¢) da ( d) abzacebis
Sinaarsidan. 762 maTi SexedulebiT, rac moeTxoveba amsrulebels :
kerZod, danaSaulis materialuri  elementebis realizaciaSi
monawileobis miReba, damgegmavisTvis es araa aucilebeli. misTvis
mTavaria monawileoba miiRos kriminaluri gegmis formulirebaSi da

ar iyos gadawyvetilebis mimRebi piri. 763

Tumca dagegmvis SinaarsTan yvelaze axlos dgas mesame
pozicia, romlis mixedviTac, danaSaulis dagegmva amsruleblobis
formatiT unda isjeb odes, kerZod, TanaamsruleblobisaTvis. es
Tanaamsruleblobis ganxilul cnebaSic jdeba, romelic danaSaulis
Cadenamde gulisxmobs arsebiT kontribucias 764 igi damamZimebel
garemoebad SeiZleba ignes miCneuli. 765 |CC-is am Temaze jer ar
umsjelia.

2. xelmZRvaneloba -brZanebis gacema

xelmZRvaneloba -brZanebis ga cemis pasuxismgeblobis saxe
dResdReobiT gamoiyeneba ICC-Si wgandis situaciaze _ Prosecutor v. Kony
and otherss sagmeSi, kongos demokratiuli respublikis situaciaze _
Prosecutor v. Mudacumur saqmeSi, centraluri afrikis respublikis

ix. 00 K e EEE @015), 183_184:0lasolo, RojoAccessorial Lability, krebulSi:  Stahn(ed.), ICC

(2015),575_577;Badar, ParticipationkrebulSi  : Schabas, Bernazd.), ICL (2011)248.

® uxel mZRvanel ebs, waaqezebs an xels Seuwyobs aRni Snul
ix. Olasolo, RojoAccessorial Liability krebulSi: Stahn(ed.), ICC (2015)575.

®2ix. 06 K e € (8015),183.

"®3ix. Olasolo, RojoAccessorial Liability krebulSi: Stahn(ed.), ICC (2015)577_578.

" 3Sead. Cassese, Acquaviva, Fan, WhitinGL (2011),363.

" sead. iqve, 367.
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meore sSituaciaze _ Prosecutor v. Bemba and otheyssagmeSi da sxva
sagqmeehS¥.56

xelmZRvaneloba -brZanebis gacema ganmartebulia ad hoc, siera -
leonesa da kambojis tribunalebis precedentuli samarTIiT. igi
isjeba, rogorc damTavrebuli, ise daumTavrebeli (mcdeloba)
danaSaulis SemTxvevaSi. pasuxismgeblobis am formis dros
xel isuflebaSi myofi piri (authority), Tavisi  Zalauflebis gamoyenebiT
(brZzanebis an instrugciebis gacemiT) arwmunebs, aiZulebs an iyoliebs
sxvas danaSaulis Casadenad. aseTi xelmZRvaneli SeiZleba iyos
rogorc de jure, ise de factoZalauflebis mgone piri. aucileb eliaraa ,
brZaneba iyos dawerili an ra i me materialur i formiT gansaz  Rvruli.
igi SeiZleba iyos zusti an zogadi, nagulisxmevi da SesaZlebelia
damtkicdes arapirdapiri mtkicebulebiTac. braldebuls SeuZlia
sxvadasxvagvarad gasces brZ aneba  pirdapir  amsrulebelze.
aucilebeli ar aa, rom es uSualod, pirdapir moxdes. aucilebelia
mizezobrivi kavSiris arseboba, rom brZanebas SeeZlo substanciuri
kontribuciis Setana danaSaulis Cadena  Si.’67

aRsaniSnavia, rom xelmZRvaneloba -brZanebis gacema,
Tanamonawileobis pasuxismgeblobis s Xva saxeebisgan gansxv avebiT,
Tanamonawileobis erTaderTi pasuxismgeblobi s saxea, romelic
saWiroebs Zalauflebis (position of authority elements .768

imis gaTvaliswinebiT, rom romis statutis 30(L)e muxli yvela
danaSaulis da pasuxismgeblobis saxis mimarT awese bs ganzraxvisa
da Segnebulobis standarts da 25(3)(b)-e muxli arafers ambobs
mentalur mxareze, xelmZRvaneloba gamoixateba ganzraxvaSi , kerzZod,
pirdapir ganzraxvaSi ~ .769

Prosecutor v. Chus sagmeze mosamarTle uingaerti Tavis
gansxvavebul azrSi arapirdapir amsr  uleblobas imitom akritikebda,
rom igi hgavda  Tanamonawileobis _ xelmZRvaneloba -brZanebis
gacemis  [25(3)p)-e muxli ] pasuxismgeblobis formas, kerZod,
organizaclaze kontrolis koncefciis nawilSi. precedentuli
samarTlis mier TanamonawileobisTvis dadgenili sta ndarti, misi
azriT, arapirdapiri amsruleblobisTvis dadgenili
pasuxismgeblobis standartis identuri iyo. uingaertisTvis ar iyo

sakmarisi ICC-is Prosecutor v. Mudacumusa sagmeze gakeTebuli  Sefaseba,
rom arapirdapiri amsrulebloba saWiroebs ufro maRali aqtiur i

"ix. Olasolo, RojoAccessorial Liability,krebulSi:  Stahn(ed.), ICC (2015)560_561.

®Tix. 006 K e EE (8015),186188; Badar, ParticipationkrebulSi  : Schabas, Bernaid.), ICL (2011),
249 250;Finnin, Accessorial Modes of Liability2012),43_60.

" Sead. Olasolo, RojoAccessorial LiabilitykrebulSi:  Stahn(ed.), ICC (2015)590.

%9 daw. ix. igve, 564 567.eventualuri ganzraxviT xelmZRvaneloba -brZanebis gacemis
dasjadobis Sesaxeb daw. ix. igqve.
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kontrolis elements da amsrulebelze , , bat on ovwdaes o
danaSaulis xelmZRvaneloba -brZanebis gacemis Tvis individualuri
pasuxismgeblobis forma. 770

aRniSnulis xazgasmiT, uingaerti 25(3)e muxISi mocemuli
amsrulebloba  -Tanamonawileobis pasuxismgeblobis saxeebis
gamoyenebis  axali  SesaZleblobis = damkvidrebas  cdilobda.
mosamarTleTa umravlesobis mier romis statutis 25(3)e muxlis
pasuxismgeblobis saxeebis ierargiuli gamoyeneb I S sapirispirod, igi
amsrulebloba  -Tanamonawileobis pasuxismgeblobis saxeebis
kombinirebuli sax iT Sefardebis SesaZleblobas xedavs. kerZod, Tu
a. da b. Caidenen danaSauls c. -s meSveobiT (brZanebis gacemiT,
dayoliebiT), orives dasja SeiZleba 25(3) -e muxISi miTiTebuli
ramdenime pasuxismgeblobis saxiT _ 25(3))-e muxlis meore
alternati vas (Tanaamsruleb loba) plius mesame alternati va
(arapirdapiri amsrulebloba) plius 25(3)b)-e muxlis pirveli
alternativa (brZanebis gacema). 771 Sefardebis aRniSnul sistemas igi
upirispirebda arapirdapiri (Tana)amsruleblobis formas.

miuxedavad imisa, rom xelmZRvaneloba -brZanebis gacemis
pasuxismgeblobis forma, marTlac, hgavs arapirdapir i
amsruleblobis  vertikaluri  subordinaciis  elements,  ver
daveTanxmebiT mosamarTle uingaertis Sefasebas.  arapirdapiri
amsruleblobis dros ikveTeba ufro zusti ( precis§ xasiaTis
brzaneba’’2  Tanamonawleobisgan gansxvavebiT. am ukanasknelis
SemTxvevaSi, umeteswilad, brZanebas ga scems is piri , romelic aris
organizebuli Zalauflebis strugturis (romelic ar Sedgeba
danaSaulis amsruleblebisgan) wevri da ara am organizaciaze
kontrolis mqgone piri. brZanebis gam cemi am organizaciaSi
Zalauflebis mgone piri a, romelic gascems danaSaulis Cadenis
brzanebas. igi ver igneba arapirdapiri amsrulebeli, vinaidan
brZzanebis mimRebi amsruleblebi ar arian mis mier kontrolirebadi
organizaciis wevrebi. 773 arapirdapiri amsrulebeli b rZanebas gascems
damoukideblad, rodesac Tavisuflad SeuZlia misi Secvla Tu
gaugmeba, gansxvavebiT xelmZRvaneloba -brZanebis gacemis
pasuxismgeblobis formisgan. 774 aseve, arapirdapiri amsrulebeli
personalurad unda mogmedebdes konkretuli danaSaulis mentaluri
ele mentebiT, risi valdebuleb ac Tanamonawileobis dros araa J75

ix. Prosecutor v. ChuiTC Judgment, 18.12.201par. 23, 56.

Mix, igve, p ar. 62.

"2 3ead. Olasolo, RojoAccessorial LiabilitykrebulSi:  Stahn(ed.), ICC (2015)568.

" sead. igve.

Sead. Werle, BurghardtEstablishing Degrees of ResponsibilikrebulSi: Sliedregt, Vasilieed.),
Pluralism in ICL (2014)308.

" Sead. Olasob, Rojo,Accessorial Liability krebulSi: Stahn(ed.), ICC (2015)569.
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mizanSewonilia, xelmZRvaneloba -brZanebis gacemis

pasuxismgeblobis forma gamoviyenoT mxolod iIm  SemTxvevasSi,
rodesac piris arapirdapiri amsru lebloba ver mtkicdeba misTvis
wayenebuli pasuxismgeblobis da mafuZnebeli garemoebebis

safuzZvelze .776

3. wagezeba

romis  statutis Semdegi Tanamonawileobis pasuxismgeblobis
formaa wamgezebloba . 25(3)b)-e muxlis meore alternativiT
gaTvaliswinebuli _ , ., Waagezebs an x dgdolgits &danduwegso b s 0
standarti igiv ea, rac  precedentul samarTalSi  kargad
damkvidrebuli .instigatiord pasuxismgeblobis saxe. 777 wamgezebloba
dResdReobiT  gamoiyeneba wgandis situaciaze _ Prosecutor v Kony and
otherss sagmeSi, sudanis situaciaze _ Prosecutor v Harun and Kushayis
saqmesSi, centraluri afrikis respublikis meore situaciaze

Prosecutor vBemba and others sagmeSi da sxva sagmeebSi. 778

wamgqezebloba, ad hoc, siera -leonesa da kambojis tribunalebis
precedentuli samarTlis mixedviT, romelsac eyrdnoba ICC-i s
uaxlesi pragtika c, gulisxmo bs sxvis dayoliebas danaSaulis
materialuri  elementebis Sesasruleblad. Tu igi uSualod

Seasrulebs mas, gaxdeba amsrulebeli. wamaqezebloba SeiZleba iyos
rogorc pirdapiri, zusti formiT, aseve arapirdapiri . gi
SesaZlebelia rogorc mogmedebiT, ise umogmedobiT. aucilebeli ar

aris, danaSaulis Cad enis gegma wamgezebelma SeimuSaos da uSualod
eswrebodes danaSaulis Cadenas. ‘72 arc imis dadgenaa aucilebeli :
misi  wagezebis gareSe danaSaulis Cadena Tu moxdeboda.

mniSvnelovania, damtkicdes, waqgezeba iyo Tu ara danaSaulis uSua lo
amsrulebl is gmedebaSi kontribuciis mniSvn elovani fagtori. 780
mentaluri elementi agac gamoixateba pirdapir ganzraxvaSi  .’81

wamgqgezebloba ar saWiroebs araviTari  subordinaciuli
urTierTobis arsebobas. nebismieri urTierToba SeiZleba ignes
gamoyenebuli. gansxvave biT brZanebis gacemisgan, sadac piri unda

" Sead. iqve, 568_569.

" daw. ix. Olasolo, RojoAccessorial Liability krebulSi: Stahn(ed.), ICC (2015)569 574.

"Bix. iqve, 570_572.

" ix. Badar, Participation, krebulSi  : Schabas,Bernaz (ed.), ICL (2011),248 249; Shabas,UN
Tribunals (2006)299_301.

ix. 06 K e €L (8015),185.

L daw. ix. Olasolo, Rojo, Accessorial Liability, krebulSi: Stahn (ed.), ICC (2015),572_574.
eventualuri ganzraxviT wamgezeblobis dasjadobis Sesaxe b ix. iqve.
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iyos de iure an de facto urTierTobaSi amsrulebelTan. gansxvaveba
arapirdapir amsrulebl obas Tan agac mentalur elementSia. 782

4. daxmareba

danaSaulis daxmarebisTvis individualuri pasuxismgebloba
Tanamonawileobis er T-erT gavrcelebul pasuxismgeblobis saxes
warmoadgens saerTaSoriso sisxlis samarTalSi. dRe sdReobiT ICC-is
praqgtikaSi igi mxolod or sagmeze: centraluri afrikis respublikis
meore situaciaSi _ Prosecutor v. Bemba and othesssagmee da keniis
situaciaSi _ Prosecutor v Ruto and Sang sagmeze gamoiyeneba’/s3
aRniSnuli Tanamonawileobis forma agtiurad gamoiyeneboda ad hoc da
siera -leones tribunalebSi.

daxmarebis materialuri elementi gamoixateba konkretuli
danaSaulis Cadenis xelis SewyobaSi ( aid), waxalisebaSi ( abef) an
sxvagvarad xelis SewyobaSi ( otherwise assisjsdaxmareba uzrunvelyofs
danaSaulis asrulebas ( providing the means for its commissjoigi SesaZloa
gamoixatos rogorc mogmedebaSi, ise umogmedobaSi. kerZod,
specifikuri danaSaulis Cadenis materialur an fsigo logiur,
verbalur an instrument ul  mxardaWeraSi. daxmareba SesaZlebelia
rogorc danaSaulis Cadenis axlo manZilidan, ise geografiulad
didad daSorebuli manZzilidan. daxmarebas substanciuri efeqti unda
hgondes danaSaulis Cadenaze. danaSaulSi daxmareba SesaZ lebelia,
rogorc danaSaulis Cadenamde, Cadenisas, ise Cadenis Semdeg.
aucilebeli araa, rom amsrulebelma icodes Tanamonawilis
daxmarebis Sesaxeb, arc mizezobrivi kavSiris ( conditio sine qua ngn
arsebobaa saWiro. damxmaris pasuxismgebloba dgeba im SemTxvevaS ic,
Tu amsrulebeli araa identificirebuli. 784

daxmarebisTvis kontribuciis damakmayofilebeli done
SesaZlebelia iyos iaraRiT momarageba, Tanamon awilis resursis
SeTavazeba (magaliTad, mis dagvemdebarebaSi arsebuli xelgveiTebis
SeTavazeba danaSaulis Ca sadenad) da sxv.’85 azrTa sxvadasxvaobaa
precedentul samarTalSi, Tu ramdenadaa aucilebeli, rom
daxmarebis mogmedeba Tu umogmedoba specifikurad iyos mimarTuli
(specifically directeflda naSaulis  Casadenad am mxriv sainteresoa  siera -
leones  specialuri  sasamarTlos mier ga nxiluli liberiis
prezidentis Prosecudr v. Tayloris sagme, sadac aRiniSna, rom

®2ix. iqve, 574.

Bix. igve.

®ix. 006 K e €L (2015),188_191Badar, ParticipationkrebulSi  : Schabas, Bernaged.), ICL (2011),
72821. daw. ix. Finnin, Accessorial Modes of Liability2012),72_91.

ix. Olasolo, RojoAccessorial Liability krebulSi: Stahn(ed.), ICC (2015)581.
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saerTaSoriso Cve ulebiTi samarTali ar iTvaliswinebda aseTi

elementis mtkicebis aucileblobas danaSaulSi daxmarebisTvis. 786

aRsaniSnavia, rom te/lori swored daxmarebisTvis gasamarTl da.’87
mentalur elements rac Seexeba, damxmarem unda icodes, rom

misi kontribuci i T exmareba da naSaulis Cadenas aseve mniSvnel ovania,

rom damxmarem icodes amsruleblis mier Cadenili danaSaulis

arsebiTi elementebis Sesaxeb. amsruleblis ganzraxvis gazi areba ar

aris aucilebeli , Tumca ZiriTadi amsruleblis ganzraxvis arseboba

mniSvnelovania. 788

danaSaulSi daxma rebisTvis pasuxismgebloba dgeba imis
miuxedavad, danaSaulis amsrulebeli identificirebulia Tu ara,
gansxvavebiT xelmZRvaneloba -brZanebis  gacemisgan. aseve am
ukanasknelisgan gansxvavebiT, daxmarebas ar sWirdeba mizezobrivi
kavSiris arseboba. arc ra ime gegmis arsebobaa savaldebulo,

dagegmvisgan gansxvavebiT. danaSaulSi daxmareba gansxvavdeba yvela
sxva Tanamonawileobis formisgan imiT, rom daxmarebis dros

material uri elementebi SeiZleba gamovlindes rogorc danaSaulis

Cadenamde, mis procesSi an danaSaulis Cadenis Semdeg. 789 daxmarebac,
iseve, rogorc sxva Tanamonawileobis pasuxismgeblobis forma , unda
Iyos substanciuri efeqtis mqgone da ara arsebiTi

5. Sejameba

saerTo  jamSi, Tanamonawiled, kerZod, danaSaulSi ,,meore
XxXarisxiso monawi | ed Segvi Zl i a mi vi Cni oT
danaSaulis xelmZRvanelob iT, brZanebis gacemiT , wagezebiTa da
daxmarebiT axorcielebs danaSaulSi substanciur kontribucias da
ara arsebiT kontribucias . aseT pirs ar gaaCni a danaSaulze
kontrolis SesaZlebloba. rac Seexeba danaSaulis dagegmvas, misi
individualuri  pasuxismgeblobis = damafuZnebeli  garemoebebis
Sinaarsidan gamomdinare, = amsruleblobis nawilSi  unda ganvixiloT

Tanamonawileobisgan damoukidebel individ  ualuri
pasuxismgeblobis saxes warmoadgens danaSaulSi Tanamonawileobis
pasuxismgeblobis e.w. rezidualuri (,, sarezervo 0 ) f o rrasidual form
of accessory liability saerTo mizniT mogmedi dajgufebis daxmareba.
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