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Semoklebani

gaero – gaerTianebuli erebis organizacia

ix. – ixileT

strasburgis sasamarTlo – adamianis uflebaTa evropuli
sasamarTlo

evrokavSiri – evropis kavSiri

evrosasamarTlo/evropuli sasamarTlo - adamianis uflebaTa
evropuli sasamarTlo

adamianis uflebaTa evropuli konvencia/evropuli konvencia –
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia

euTo - evropis uSiSroebisa da TanamSromlobis organizacia

mag. – magaliTad

aSS – amerikis SeerTebuli Statebi

stambulis konvencia - qalTa mimarT Zaladobisa da ojaxSi
Zaladobis winaaRmdeg brZolisa da prevenciis Sesaxeb konvencia

SSm – SezRuduli SesaZleblobis mqone

UN – United Nations

App. no. – Application Number

ECtHR – European Court of Human Rights

GC – Grand Chamber

ECJ - European Court of Justice

OSCE - Organization for Security and Co-operation in Europe

ODIHR - Office for Democratic Institutions and Human Rights

Art. – Article

ESCR Committee - Committee on Economic, Social and Cultural Rights

CERD Committee - Committee on the Elimination of Racial Discrimination

ECRI - European Commission against Racism and Intolerance/rasizmisa da
Seuwynareblobis winaaRmdeg evropuli komisia
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CEDAW - Convention on the Elimination of All Forms of Discrimination against Women

ICCPR - International Covenant on Civil and Political Rights
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Sesavali

diskriminaciis winaaRmdeg brZola adamianis uflebaTa

samarTlis umTavresi qvakuTxedia, Tumca Tanasworobis realuri

uzrunvelyofa samarTlis am dargis aRmocenebidan dRemde udides

gamowvevad rCeba. jer kidev aSS-is 1776 wlis damoukideblobis

deklaracia da adamianis uflebaTa 1789 wlis franguli deklaracia

efuZneboda princips, rom yvela adamiani dabadebiT Tavisufali da

Tanasworia.1 am princips eyrdnoba adamianis uflebaTa Tanamedrove

samarTali da swored amitom, adamianis uflebaTa sayovelTao

deklaraciis pirvelive muxli adamianTa Tanasworobas aRiarebs da

mTlianad deklaracia iseTi teqstiT aris dawerili, rom nebismieri

uflebiT sargebloba SeeZlos yvelas diskriminaciis gareSe.

sayovelTao deklaraciis msgavsad 1966 wels miRebuli

Sesasruleblad savaldebulo2 ori saerTaSoriso paqti,3 erTi

mxriv, aRiarebs kanonis winaSe yvelas Tanasworobas da krZalavs

diskriminacias,4 xolo meore mxriv, Tanasworoba rogorc principi,

asaxulia araerT uflebasTan mimarTebiT.5 gaeros paralelurad

Tanasworobis ufleba da principi aris agreTve adamianis uflebaTa

dacvis regionuli6 da erovnuli aqtebis qvakuTxedic.

Sesabamisad, Tanasworoba adamianis uflebaTa samarTlis

aucilebeli komponentia, romelic rogorc principi, gulisxmobs

adamianis uflebebiT Tanasworad sargeblobas da, meore mxriv, is

aris ZiriTadi uflebebis damoukidebeli kategoria.7 Tanasworobis

ufleba moicavs Semdeg aucilebel elementebs: 1) kanonis winaSe

Tanasworoba - rac gulisxmobs saxelmwifo organoebis mier kanonis

Tanasworad gamoyenebas yvelas mimarT;8 2) kanonis mixedviT

1 Tomuschat C., Human Rights: Between Idealism and Realism, 2nd edition, Oxford, 2008, 11-12.
2 Steiner H.J., Alston P. and Goodman R., International Human Rights in Context: Law, Politics and Morals,
3rd edition, Oxford, 2007, 272.
3 samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqti da ekonomikuri,
socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqti.
4 ix. muxli 26.
5 ix. samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis muxli 3,
14, 23, 24, 25;  ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb
saerTaSoriso paqtis muxli 2, 3, 7, 10, 11, 13.
6 ix. adamianis uflebaTa evropuli konvenciis me–14 muxli; adamianis uflebaTa
amerikuli konvenciis pirveli da me-15 muxlebi; adamianis da xalxTa uflebebis
Sesaxeb afrikuli qartiis me-2 da me-3 muxlebi.
7 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 562.
8 iqve, 577.
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Tanasworoba - rac gulisxmobs, rom Tavad kanoni unda moqmedebdes

yvelasTvis Tanasworad.9 am ukanasknelis adresati kanonmdebelia,

romelic valdebulia kanoni Tanasworad gaavrcelos yvela

adamianze miuxedavad nebismieri niSnisa Tu safuZvlisa.

saerTaSoriso da regionuli konvenciebis enaze rom iTqvas,

Tanasworobis ufleba moiTxovs nebismieri saxis diskriminaciis

akrZalvas,10 rac, Tavis mxriv, gulisxmobs diskriminaciasTan

brZolis efeqtiani saSualebebis arsebobas.11 Tumca, miuxedavad

imisa, rom saerTaSoriso, regionul da adgilobriv doneze

diskriminaciis winaaRmdeg sabrZolvelad araerTi samarTlebrivi

da instituciuri meqanizmia Seqmnili, kvlav gamowvevad rCeba

Tanasworobis uflebis srulyofili realizeba. amis naTeli

dadasturebaa is garemoeba, rom diskriminaciis zogadi akrZalvis

paralelurad saxelmwifoebi dRemde agrZeleben specialuri

antidiskriminaciuli aqtebis miRebasa da organoebis Seqmnas.12

amasTan, garda imisa, rom arasakmarisad cxadia diskriminaciis

elementebi, mudmivad xdeba diskriminaciis axali formebis

gamovlineba, rac  saxelmwifoebs sirTuleebs uqmnis Tavi gaarTvan

axal gamowvevebs da sworad moaxdinon diskriminaciuli qmedebis

identificireba.13 Tanasworobis uflebis realizebaze agreTve

gavlenas axdens is garemoeba, rom adamianis uflebaTa samarTalSi

uflebebi aris urTierTdamokidebuli, rac niSnavs imas, rom

Tanasworobis ufleba SesaZloa izRudebodes sxva uflebebis

dacvis safuZvliT.14 calkeul SemTxvevebSi ki, Tanasworobis ufleba

SesaZloa Seilaxos isev Tanasworobis uzrunvelyofis motiviT.15

cxadia, aRniSnuli sirTuleebi mxolod Tanasworobis

uflebis realizebasTan ar aris dakavSirebuli, Tumca, rogorc

iTqva, Tanasworoba mTeli adamianis uflebaTa samarTlis sayrdeni

principia da misi implementaciis problemebi gavlenas axdens

9 iqve, 596.
10 ix. adamianis uflebaTa sayovelTao deklaraciis me-7 muxli, samoqalaqo da
politikuri uflebebis Sesaxeb saerTaSoriso paqtis 26-e muxli, adamianis
uflebaTa evropuli konvenciis me-14 muxli.
11 UN Human Rights Committee, General Comment N18: Non-discrimination (10 November 1989), §1.
12 <http://legislationline.org/topics/topic/84> [30.12.2016].
13 Krizsan A., Skjeie H., Squires J., Institutionalizing Intersectionality: The Changing Nature of European
Equality Regimes, 2012, 50-55.
14 In search of a balance between the right to equality and other fundamental rights, European Network of
Legal Experts in the Non-Discrimination Field, Emmanuelle Bribosia and Isabelle Rorive, 2010, 14.
15 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1452.
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mTlianad adamianis uflebebis realizebaze.16 amasTan, Tanasworobis

uflebis arasaTanado realizeba gansakuTrebiT aqtualuria

saqarTveloSi, sadac wlebis ganmavlobaSi bevr xarvezs Seicavda

Tanasworobis uzrunvelsayofad arsebuli samarTlebrivi baza da

ar xdeboda arsebuli normebis praqtikuli gamoyeneba. swored

amitom 2013 wels saqarTveloSi adamianis uflebaTa sakiTxebSi

evrokavSiris specialurma mrCevelma, Tomas hamerbergma gardamaval

periodSi saqarTvelos erT-erT umTavres gamowvevad Tanasworobis

uflebis uzrunvelyofa daasaxela.17 agreTve, evrokavSirTan savizo

reJimis liberalizaciis samoqmedo gegmis ZiriTadi uflebebis

TavSi eqspliciturad mxolod srulyofili antidiskriminaciuli

kanonis miRebis aucilebloba iyo miTiTebuli.18 sakiTxis

aqtualobas xazs usvams is garemoeba, rom 2014 wlis 2 maiss

saqarTvelos parlamentma miiRo `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanoni, ris mizezadac

oficialurad dasaxelda arsebuli antidiskriminaciuli

kanonmdeblobis araefeqturoba, diskriminaciis msxverplisTvis

Tanasworobis darRveuli uflebis aRdgenisa da Sesabamisi

reparaciis miRebis SeuZlebloba.19 amasTan, Tanasworobis dacva da

diskriminaciis akrZalva saqarTvelos 2014–2020 wlebis adamianis

uflebaTa dacvis erovnuli strategiis mixedviT adamianis

uflebebis uzrunvelyofisTvis umTavres principad da strategiul

mimarTulebad dasaxelda.20 aRsaniSnavia, rom antidiskriminaciuli

kanonisa da adamianis uflebaTa strategiis miRebidan or welze

metia gasuli da ar momxdara saxalxo damcvelisa da

sasamarTloebis mier kanonis implementaciis farglebSi

gamokveTili garemoebebis kompleqsuri da sistemuri analizi,

romlis safuZvelzec SesaZlebeli iqneba axali

antidiskriminaciuli samarTlebrivi da instituciuri CarCos

efeqturobis Sefaseba.

yovelive aRniSnulis gaTvaliswinebiT, naSromis mizania

Seswavlil iqnes Tanasworobis uflebis problemuri sakiTxebi da

16 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 562.
17 Assessment and recommendations by Thomas Hammarberg in his capacity as EU Special Adviser on
Constitutional and Legal Reform and Human Rights in Georgia, Georgia in Transition, Report on the human
rights dimension: background, steps taken and remaining challenges, 2013, 23.
18 EU-Georgia Visa Dialogue, Action Plan on Visa Liberalisation, § 2.4.3.
19 <http://info.parliament.ge/file/1/BillReviewContent/8189> [30.12.2016].
20 ix. „saqarTvelos adamianis uflebaTa dacvis erovnuli strategiis (2014–2020
wlebisTvis)“ damtkicebis Sesaxeb saqarTvelos parlamentis 2014 wlis 30 aprilis
N2315-IIs dadgenileba.
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misi saTanado implementaciis xelSemSleli garemoebebi.

gansakuTrebiT mniSvnelovania gamoikveTos saqarTveloSi

Tanasworobis uflebis ganxorcielebis kuTxiT arsebuli mTavari

gamowvevebi da ganisazRvros maTi gadaWris gzebi.

dasaxuli miznis misaRwevad gaanalizdeba saerTaSoriso,

regionul da erovnul doneze arsebuli antidiskriminaciuli

normebi da antidiskriminaciuli organoebis praqtika. am procesSi

yuradReba gamaxvildeba Tanasworobisa da diskriminaciis

samarTlebrivi bunebis problematikaze, agreTve gansakuTrebul

subieqtebTan mimarTebiT, gansakuTrebul sferoebsa da viTarebebSi

Tanasworobis realizebis Taviseburebebze da saxelmwifos mxridan

diskriminaciis winaaRmdeg efeqturad brZolis sirTuleebze.

zemoaRniSnulidan gamomdinare, naSromis pirveli Tavi

daeTmoba diskriminaciis samarTlebrivi bunebisa da misi sxvadasxva

formebis analizs, raTa gamoikveTos ra sirTuleebi arsebobs

qmedebis diskriminaciad kvalifikaciis procesSi. aRniSnulis

Semdeg meore TavSi ganxiluli iqneba saxelmwifos mier

diskriminaciasTan sabrZolvelad gansaxorcielebeli RonisZiebebi

da gamovlindeba arsebuli naklovanebebi. xsenebuli sakiTxebis

analizis safuZvelze mesame TavSi Seswavlil iqneba Tu ra

aucileblobiT aris gamowveuli Tanasworobis dacvis zogadi

normebis paralelurad specialuri antidiskriminaciuli normebis

miRebis saWiroeba da Sefasdeba amgvari tendenciis

mizanSewoniloba. amis Semdeg, Tanasworoba ganixileba mTlianad

adamianis uflebaTa dacvis sitemis farglebSi da meoTxe Tavi

daeTmoba Tanasworobis uflebis sxva ZiriTad uflebebTan

urTierTmimarTebis Taviseburebebs. Semdegi Tavebi Seexeba

Tanasworobis uflebis gansakuTrebuli subieqtis mimarT da

ganakuTrebul sferoSi realizebis sakiTxs. kerZod, mexuTe TavSi

gaanalizdeba Tanasworobis jgufurad, anu umciresobis jgufis

mier ganxorcilebis Taviseburebebi, xolo meeqvsi TavSi

gamoikveTeba arCevnebis procesSi Tanasworobis darRvevis riskebi.

arCevnebTan mimarTebiT gansakuTrebuli yuradReba daeTmoba

rogorc saqarTveloSi, ise saerTaSoriso doneze erT-erTi yvelaze

aqtualuri sakiTxis, saarCevno kvotebis mizanSewonilobis

Seswavlas.

TiToeuli am sakiTxis ganxilvis dros gaanalizdeba

gamovlenili sirTuleebi da naklovanebebi ra gavlenas axdens
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saqarTveloSi Tanasworobis uflebis implementaciaze. Tumca,

arsebuli gamowvevebis srulyofilad identificirebisa da maTi

gadaWris gzebis dasaxvis mizniT meSvide Tavi mTlianad daeTmoba

saqarTveloSi moqmedi antidiskriminaciuli normebisa da

meqanizmebis Seswavlas. aRniSnulis safuZvelze gamoikveTeba

saqarTveloSi Tanasworobis uflebis saTanadod uzrunvelyofis

xelSemSleli garemoebebi da maTi aRmofxvris rekomendaciebi.
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1. diskriminacia, rogorc samarTlebrivi kategoria da misi
saxeebi

diskriminacia me-17 saukunidan inglisur enaSi

damkvidrebuli terminia, 21 romelsac safuZvlad udevs laTinuri

sityva - discriminatio, rac gansxvavebas niSnavs.22 Sesabamisad, terminis

lingvisturi mniSvneloba gansxvavebul mopyrobas gulisxmobs.

Tumca, diskriminacia, rogorc samarTlebrivi kategoria, unda

gaanalizdes Tanasworobis uflebis WrilSi, ramdenadac, rogorc

zemoT aRiniSna, diskriminacia Tanasworobis uflebis darRvevaa.

yuradReba unda gamaxvildes im garemoebaze, rom Tanasworobis

ufleba ar iTxovs absoluturi da totaluri Tanasworobis

miRwevas, aramed kanonis winaSe da kanonis farglebSi

Tanasworobas.23 aRniSnulidan gamomdinare, diskriminacia aris iseTi

gansxvavebuli mopyroba, romelsac ar aqvs samarTlebrivi

gamarTleba. Sesabamisad, aucilebelia diskriminaciis maxasiaTebeli

elementebis identificireba.

1.1. diskriminaciis samarTlebrivi mniSvneloba da misi
elementebi

gaeros saerTaSoriso konvenciebi, calkeul SemTxvevaSi,

iZlevian diskriminaciis definicias, Tumca misi elementebis

srulyofilad warmoCena ver xdeba. kerZod, samoqalaqo da

politikur uflebaTa Sesaxeb saerTaSoriso paqtis 26-e muxli

aRiarebs Tanasworobis uflebas da krZalavs yovelgvar

diskriminacias, Tumca ganmartebuli ar aris Tu ra CaiTvleba

diskriminaciad. aRniSnuli muxlis komentirebisas gaeros adamianis

uflebaTa komiteti daeyrdno rasobrivi diskriminaciis yvela

formis aRmofxvris Sesaxeb konvenciisa24 da qalTa diskriminaciis

yvela formis aRmofxvris Sesaxeb konvenciis definiciebs25 da

21 <http://www.oxforddictionaries.com/definition/english/discriminate?q=discriminate> [08.01.2014].
22 WabaSvili m., ucxo sityvaTa leqsikoni, meore Sesworebuli da Sevsebuli
gamocema, Tbilisi, 1973, 111.
23 xubua g., samarTlis Teoria, Tbilisi, 2004, 76.
24 ix. rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis
pirveli muxlis pirveli punqti.
25 ix. qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis pirveli
muxlis pirveli punqti.
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ganmarta, rom diskriminacia aris raime niSnis gamo nebismieri

gansxvaveba, gamoricxva, SezRudva an upiratesobis miniWeba, romelic

miznad isaxavs an iwvevs politikur, ekonomikur, socialur,

kulturul an sazogadoebrivi cxovrebis sxva sferoebSi adamianis

uflebaTa da ZiriTad TavisuflebaTa Tanasworobis sawyisebze

cnobis, gamoyenebis an ganxorcielebis mospobas an Selaxvas.26

am ganmartebis mixedviT, Semdegi elementebi unda gamoiyos: 1)

qmedeba - nebismieri gansxvaveba, gamoricxva, SezRudva an

upiratesobis miniWeba; 2) qmedebis mizezi – romelime niSnis

arseboba; 3) qmedebis mizani an Sedegi – adamianis uflebaTa da

TavisuflebaTa Tanasworad gamoyenebis mospoba an Selaxva. erTi

SexedviT, es ganmarteba iZleva diskriminaciis elementebis

gansazRvris SesaZleblobas, Tumca teqsti sakmaod bundovania da

saWiroebs met sizustes yvela elementTan mimarTebiT. pirvel rigSi,

unda iTqvas, rom gamoricxva, SezRudva an upiratesobis miniWeba ar

SeiZleba diskriminaciis Semadgeneli elementi iyos Tu amgvari

mopyroba yvelas mimarT xdeba. diskriminaciuli qmedebis mTavari

maxasiaTebeli aris sxvebisgan gansxvavebuli mopyroba da

aucilebelia, yvela konkretuli SemTxvevis dros es iqnes

gaTvaliswinebuli. Tumca, meore mxriv, qmedebis mizani an Sedegi

azustebs am garemoebas, romlis mixedviTac diskriminaciuli

qmedebis negatiuri mxare adamianis uflebebiTa da TavisuflebebiT

araTanasworad sargeblobaSi gamoixateba. am formulirebis

mixedviT, diskriminacia adamianis ZiriTadi uflebebiTa da

TavisuflebebiT araTanasworad sargeblobas niSnavs, romlis

mizezic disrkiminirebul adamianTan dakavSirebuli romelime

niSania. agreTve, gaeros konvenciebSi aRniSnuli ar aris ra

SemTxvevaSi SeiZleba iqnes gamarTlebuli gansxvavebuli mopyroba.

yovelive es ki didad aviwrovebs am cnebis realur mniSvnelobas,

risi detaluri ganxilvac qveviT iqneba. am etapze ki SeiZleba

iTqvas, rom gaeros konvenciebis mixedviT, diskriminaciad iTvleba

iseTi gansxvavebuli mopyroba, romelic iwvevs uflebebis

Tanasworad sargeblobis xelSeSlas.27

diskriminaciis samarTlebrivi datvirTvis Sesaswavlad

mizanSewonilia evropis regionSi arsebuli samarTlebrivi CarCos

gaanalizeba, ramdenadac es sakiTxi sakmaod detalurad aris

26 UN Human Rights Committee, General Comment N18: Non-discrimination (10 November 1989), §7.
27 iqve.

ავტორის სტილი დაცულია



17

damuSavebuli, rogorc evropis sabWos, ise evropis kavSiris

farglebSi. am kuTxiT, erT-erTi saukeTeso saxelmZRvaneloa

adamianis uflebaTa evropuli sasamarTlos mier damkvidrebuli

gansazRvreba, romlis mixedviTac, diskriminacia aris arsebiTad

Tanaswori pirebis mimarT iseTi gansxvavebuli mopyroba, romelsac

ar aqvs obieqturi da gonivruli gamarTleba.28 sasamarTlos

mixedviT, gansxvavebuli mopyroba gamarTlebulia Tu mas aqvs

legitimuri mizani da gamoyenebuli saSualebebi aris am miznis

miRwevisTvis aucilebeli da Tanazomieri.29 Sesabamisad, SeiZleba

gamoiyos diskriminaciisTvis damaxasiaTebeli Semdegi aucilebeli

elementebi: 1) gansxvavebuli mopyroba; 2) sxva pirebTan SedarebiT,

romlebic arsebiTad msgavs situaciaSi arian; 3) gansxvavebuli

mopyroba ar aris samarTlebrivad gamarTlebuli. amitom,

diskriminaciis zusti arsis dasadgenad mizanSewonilia am

elementebis siRrmiseuli analizi.

gansxvavebul mopyrobasTan mimarTebiT unda iTqvas, rom

diskriminaciis elementi ar aris nebismieri gansxvavebuli mopyroba,

aramed mxolod iseTi, romelic pirs araxelsayrel mdgomareobaSi

ayenebs.30 amasTan, diskriminaciis meore elementidan gamomdinare,

piris araxelsayrel mdgomareobaSi Cayeneba unda Sefasdes ara

zogadad, aramed analogiur mdgomareobaSi myof, anu arsebiTad

Tanaswor situaciaSi myof pirebTan SedarebiT.31 yovelive

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom strasburgis

sasamarTlos mixedviT, diskriminacia aris piris mimarT iseTi

gansxvavebuli mopyroba, romelic mas araxelsayrel mdgomareobaSi

ayenebs arsebiTad Tanaswor mdgomareobaSi myof pirebTan SedarebiT

da es mopyroba ar aris samarTlebrivad gamarTlebuli, anu ar

emsaxureba legitimur mizans, an am miznis misaRwevad gamoyenebuli

saSualebebi ar aris aucilebeli da Tanazomieri. 32

analogiurad aris ganmartebuli diskriminacia evrokavSiris

antidiskriminaciul direqtivebSi im gansxvavebiT, rom direqtivebSi

28 Carson and Others v. the United Kingdom, App. no. 42184/05 (ECtHR [GC], 16 March 2010), §§ 61, 70;
D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), §175;
Burden v. the United Kingdom, App. no. 13378/05 (ECtHR [GC], 29 April 2008) §60.
29 iqve.
30 Handbook on European non-discrimination law, (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 22.
31 iqve.
32 OSCE/ODIHR Overview of Anti-Discrimination Legislation in the Western Balkans (Warsaw, 28 March
2014), 7.
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mocemul ganmartebebSi pirdapir ar aris gansazRvruli

gansxvavebulad mopyrobis gamarTlebuli SemTxvevebi.33 marTalia,

orive direqtivaSi aris calke gamoyofili gamonaklisi SemTxvevebi,

rodesac gansxvavebuli mopyroba ar CaiTvleba diskriminaciad,

magaliTad samuSaos specifikidan gamomdinare gansxvavebuli

mopyroba,34 magram es calkeuli SemTxvebi ver CaiTvleba

diskriminaciis ganmartebis Semadgenel nawilad da am kuTxiT

evrokavSiris aRniSnuli direqtivebi daxvewas saWiroeben.

yovelive aRniSnulidan gamomdinare, saerTaSoriso da

regionuli standartebis gaTvaliswinebiT, unda gamoiyos

diskriminaciis Semdegi elementebi: 1) qmedeba - gansxvavebuli

moyroba, 2) Sesadarebeli kategoria – visTan mimarTebiTac dgindeba

gansxvavebuli mopyroba, 3) qmedebis mizezi – niSnis arseboba, ris

gamoc pirs gansxvavebulad moepyrnen, 4) qmedebis mizani an Sedegi –

araxelsayrel mdgomareobaSi Cayeneba, 5) gansxvavebuli mopyrobis

obieqturi da gonivruli gamarTlebis ararseboba. Sesabamisad,

diskriminaciis samarTlebrivi bunebis gasaanalizeblad

aucilebelia TiToeuli elementis mniSvnelobis gansazRvra.

1.1.1. gansxvavebuli mopyroba da Sesadarebeli kategoriis arsi
gansxvavebuli mopyroba da Sesadarebeli kategoria erTad

unda iqnes ganxiluli, radgan gansxvavebuli mopyroba arsebobs ara

abstraqtulad, aramed viRacasTan SedarebiT. Sesabamisad, yovel

konkretul SemTxvevaSi unda dadgindes pirTa wre, visTan

SedarebiTac xdeba gansxvavebuli mopyroba. aucilebelia,

Sesadarebel pirTa wre iyos mkacrad SemosazRvruli, Zalian

konkretuli saerTo niSnis safuZvelze, romlis mixedviTac pirebi

arian ara ubralod Tanaswor mdgomareobaSi, aramed mniSvnelovnad

Tanaswor an analogiur mdgomareobaSi.35 erTi SexedviT, es sakmaod

kargad gansazRvruli kriteriumia, Tumca Zalian rTulia zusti

mijnis gavleba, rodis aris saxeze mniSvnelovnad Tanaswori an

analogiuri mdgomareoba. realurad, es kategoria obieqturi

33 Racial Equality Directive (Council Directive 2000/43/EC), art. 2; Employment Equality Directive
(Council Directive 2000/78/EC), art. 2.
34 OSCE/ODIHR Overview of Anti-Discrimination Legislation in the Western Balkans (Warsaw, 28 March
2014), 13.
35 Burden v. the United Kingdom, App. no. 13378/05 (ECtHR [GC], 29 April 2008) §60.
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niSnebiT ar izomeba da praqtikaSi xSirad SeiZleba damokidebuli

iyos individualuri Semfaseblis subieqtur poziciaze.

1.1.2. diskriminaciuli niSnebi
antidiskriminaciul debulebebs Tan axlaves im niSnebis

CamonaTvali, romelTa safuZvelzec dauSvebelia gansxvavebuli

mopyroba. am niSnebis klasikuri CamonaTvali TiTqmis identuria

saerTaSoriso da regionul aqtebSi, Tumca radgan SeuZlebelia

yvela daculi niSnis winaswar gansazRvra, konvenciebi amomwuravad

ar CamonaTvlian da gakeTebulia daTqma, rom diskriminacia

dauSvebelia `nebismieri sxva niSniT~.36 es midgoma Zalian moqnils

xdis diskriminaciasTan brZolas, radgan nebismieri, maT Soris

axlad gamovlenili, niSnis gamo gansxvavebuli mopyroba CaiTvleba

diskriminaciad. amasTan, aRsaniSnavia, rom saWiroa konkretul

niSansa da gansxvavebul mopyrobas Soris iyos mizezobrivi

kavSiri.37

es midgoma sakmaod logikuria, radgan, rogorc wesi,

diskriminacia konkretuli mizezis safuZvelze xorcieldeba da es

mizezi swored romelime niSnis arsebobaa, ris gamoc pirs

gansxvavebulad epyrobian. anu, diskriminacia ZiriTadad mizezze

dafuZnebuli qmedebaa, Tumca SeiZleba pirs gansxvavebulad

moepyrnen yovelgvari mizezis arsebobis gareSe TviTneburadac da

SeuZlebeli iyos diskriminaciis niSnis gamoyofa. sakiTxavia aseTi

SemTxveva unda CaiTvalos Tu ara diskriminaciad. rogorc ukve

aRiniSna, antidiskriminaciuli normebi pirdapir miuTiTeben, rom

diskriminacia saxezea maSin Tu gansxvavebuli mopyroba piris

damaxasiaTebeli raRac niSnis gamo xorcieldeba. gaeros adamianis

uflebaTa komiteti uSualo ganmartebas ar akeTebs aRniSnul

sakiTxze, Tumca saWirod miiCnevs erovnul kanonmdeblobaSi daculi

niSnebis CamonaTvalis arsebobas.38 es arapirdapir SeiZleba

niSnavdes imas, rom komitets qmedebis diskriminaciad

kvalifikaciisTvis, konkretuli niSnis arseboba miaCnia saWirod.

36 ix. samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis muxli 26,
adamianis uflebaTa evropuli konvenciis me-14 muxli.
37 Handbook on European non-discrimination law, (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 27.
38 UN Human Rights Committee, General Comment N18: Non-discrimination (10 November 1989), § 11.
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gaeros adamianis uflebaTa komitetisgan gansxvavebiT,

adamianis uflebaTa evropuli sasamarTlo pirdapir Seexo am

sakiTxs araerTxel, Tumca mis mier gakeTebuli ganmartebebi

araTanmimdevrulia. evrosasamarTlos praqtika ZiriTadad

orientebuli iyo imis ganmartebaze Tu ra igulisxmeboda `sxva

niSnis~ qveS. pirvel etapze, sasamarTlom sakmaod farTo midgoma

airCia da 1976 wels saqmeze Engel and Others v Netherlands ganmarta, rom
konvenciis me-14 muxlSi niSnebis CamonaTvali ar aris amomwuravi da

is imdenad farToa, rom samxedro rangi SeiZleba ganxilul iyos

diskriminaciis niSnad.39 Tumca, ramdenime Tvis Semdeg miRebul

gadawyvetilebaSi saqmeze Kjeldsen, Busk Madsen and Pedersen v Denmark
sasamarTlom aRniSna, rom diskriminaciuli niSani unda iyos

adamianis personaluri maxasiaTebeli da ara nebismieri sxva niSani,

romlis gamoc gansxvavebuli mopyroba SeiZleba ganxorcieldes.40

1976 wels miRebuli es ori gadawyvetileba aSkarad

araTanmimdevrulia, ramdenadac Tu pirveli gadawyvetileba

evropuli konvenciis me-14 muxlis farTo interpretaciis

saSualebas iZleva, meore gadawyvetileba aSkarad zRudavs

diskriminaciis akrZalvis normis praqtikaSi gamoyenebas da mas

damokidebuls xdis personalur maxasiaTebel niSanze.

ramdenime wlis Semdeg sasamarTlo kvlav farTo

interpretaciis midgomas daubrunda da saqmeze Rasmussen v Denmark
aRniSna, rom radgan daculi niSnebis sia ar aris amomwuravi,

aucilebeli ar aris konkretuli niSnis gansazRvra

diskriminaciisTvis.41 realurad, es aris me-14 muxlis yvelaze farTo

ganmarteba, radgan saqmis dasaSvebobisTvis sakmarisia mxolod

gansxvavebuli mopyrobis arseboba da motivs an mizezs mniSvneloba

aRar eniWeba.42 am midgomas samarTlo eyrdnoboda momdevno ramdenime

wlis ganmavlobaSi jer 1986 wels Lithgow-s saqmeSi43 da Semdgom 1991

wels Fredin-is saqmeSi.44 Tumca, sasamarTlos Tanmimdevruloba kvlav

dairRva 1999 wels saqmeze Gerger v Turkey gamotanili

39 Engel and Others v Netherlands, App. no. 5100/71; 5101/71; 5102/71; 5354/72; 5370/72 (ECtHR, 8 June
1976), §72.
40 Kjeldsen, Busk Madsen and Pedersen v Denmark, App. no. 5095/71; 5920/72; 5926/72 (ECtHR, 7
December 1976), §56.
41 Rasmussen v Denmark, App. no. 8777/79 (ECtHR, 28 November 1984), §34.
42 Gerards J., The Discrimination Grounds of Article 14 of the European Convention on Human Rights,
“Human Rights Law review”, 13, 2013, 104.
43 Lithgow and Others v United Kingdom, App. no. 9006/80; 9262/81; 9263/81; 9265/81; 9266/81; 9313/81;
9405/81 (ECtHR, 8 July 1986), §§ 176-189.
44 Fredin v Sweden (No 1), App. no.  12033/86 (ECtHR, 18 February 1991), §§ 60-61.
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gadawyvetilebiT, sadac sasamarTlom diskriminacia ar daafiqsira

iseTi gansxvavebuli mopyrobis dros, romelic piris personalur

maxasiaTebels ar ukavSirdeboda.45 analogiuri gadawyvetileba iqna

miRebuli 2000 wels saqmeSi Magee v United Kingdom.46

rogorc Cans, aRniSnul sakiTxTan dakavSirebiT sasamarTlo

periodulad iyenebda urTierTsapirispiro midgomebs da es

midgomebi ar iyo Tanmimdevruli. 2010 wels Carson-is saqmeze

sasamarTlo Seecada erTgvarad Sualeduri pozicia ganeviTarebina,

romliTac orive midgomis elementebs gaiTvaliswinebda. erTi mxriv,

sasamarTlom ganaviTara viwro interpretaciis midgoma da

gansxvavebuli mopyrobis diskriminaciad kvalifikaciisTvis

aucileblad miiCnia gansxvaveba personaluri maxasiaTeblis

mixedviT, Tumca, meore mxriv, sasamarTlom aRniSna, rom ̀ sxva niSani~

farTod unda ganimartos.47 Sesabamisad, am gadawyvetilebis

mixedviT, SeiZleba iTqvas, rom konvenciis me-14 muxliT

gaTvaliswinebul niSanSi igulisxmeba iseTi niSani, romelic piris

personaluri maxasiaTebelia, Tumca Tavad personaluri

maxasiaTebeli unda maqsimalurad farTod ganimartos.

am SemTxvevaSic sasamarTlos gadawyvetileba ar aRmoCnda

stabiluri da sul raRac erT TveSi Springett-is saqmeSi kvlav

daviwrovda personaluri maxasiaTeblis mniSvneloba, rodesac

sasamarTlom aRniSna, rom personaluri maxasiaTebeli pirs

Tandayoli unda hqondes an misi Sinagan rwmenasTan an arCevanTan

unda iyos dakavSirebuli.48 es pozicia imave 2010 wels Seicvala da

saqmeze Clift v United Kingdom sasamarTlom ganmarta, rom piris

personaluri maxasiaTebeli ar niSnavs aucileblad Tandayolil da

inherentul niSans,49 aramed mxedvelobaSi unda iqnes miRebuli

konkretuli saqmis yvela garemoeba, ise rom konvenciiT

gaTvaliswinebuli uflebebis realizeba iyos praqtikuli da

efeqturi.50 odnav mogvianebiT Peterka-s saqmeze sasamarTlom kvlav

daaviwrova `sxva niSnis~ mniSvneloba da damatebiT ganmarta, rom

sxva niSanSi igulisxmeba iseTi niSani, romelic arsebiTad

45 Gerger v Turkey, App. no. 24919/94, (ECtHR, 8 July 1999), § 69.
46 Magee v United Kingdom, App. no. 28135/95 (ECtHR, 6 June 2000 ), § 50.
47 Carson and Others v. the United Kingdom, App. no. 42184/05 (ECtHR [GC], 16 March 2010), § 70.
48 Springett and Others v United Kingdom, App. no. 34726/04, 14287/05 and 34702/05 (ECtHR, 27 April
2010), § 7.
49 Clift v United Kingdom, App. no. 7205/07 (ECtHR, 13 July 2010), § 59.
50 iqve, § 60.
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analogiuri an msgavsia konvenciis me-14 muxlSi pirdapir

CamoTvlili niSnebisa.51 Tumca, daaxloebiT erTi wlis Semdeg

sasamarTlom SedarebiT farTod ganmarta `sxva niSani~ da aRniSna,

rom am kategoriis qveS igulisxmeba nebismieri SemTxveva, romelic

mWidrod dakavSirebulia piris personalur garemoebebTan.52

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

strasburgis sasamarTlos pozicia evropuli konvenciis me-14

muxliT gaTvaliswinebul niSnebTan dakavSirebiT aris Zalian

winaaRmdegobrivi da araTanmimdevruli. Tu 2010 wlamde

paralelurad viTardeboda Zalian farTo da viwro interpretaciis

midgomebi Carson-is saqmeze miRebuli gadawyvetilebiT erTgvarad

Sualeduri pozicia Camoyalibda, Tumca bundovaneba mainc rCeba,

ramdenadac am gadawyvetilebis Semdeg kvlav gaurkvevelia ramdenad

farTod SeiZleba ganimartos niSani, romelic piris personaluri

maxasiaTebelia.

amasTan, gakritikebul unda iqnes Tavad Carson-is
gadawyvetilebiT damkvidrebuli midgoma, radgan is ar Seesabameba

mTliani konvenciis suliskveTebas da  gamoxatavs mxolod viwrod

konvenciis me-14 muxlis teqstobrivi analizis Sedegs. saerTaSoriso

xelSekrulebaTa samarTlis Sesaxeb venis konvenciis 31–e muxlis

Sesabamisad, normis interpretaciisas ordinalur mniSvnelobasTan

erTad unda dadgindes am normis konteqstualuri mniSvneloba da

misi datvirTva Sesabamisi saerTaSoriso xelSekrulebis miznebisa

da amocanebis WrilSi. adamianis uflebaTa evropuli konvencia

eyrdnoba adamianis uflebaTa sayovelTao deklaracias,53 romlis

qvakuTxedi aris Tanasworoba da adamianis uflebebis

universaluroba.54 Sesabamisad, konvencia yvela adamianis mimarT

unda iyos universaluri da Tanaswori moqmedebis. Tavad me-14

muxlis konstruqciac ise aris agebuli, rom is Tanasworobis calke

aRebul uflebas ki ar qmnis, aramed amkvidrebs konvenciuri

uflebebiT Tanasworad sargeblobis valdebulebas,55 rac zogad

principad unda iqnes miCneuli. analogiuri midgoma agreTve

dafiqsirda gaeros adamianis uflebaTa komitetis mier ganxilul

saqmeze Sprenger v. the Netherlands, sadac samoqalaqo da politikuri

51 Peterka v Czech Republic, App. no. 21990/08 (ECtHR, 4 May 2010).
52 Laduna v Slovakia, App. no. 31827/02 (ECtHR, 13 December 2011), § 55.
53 ix. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis preambula
54 ix. adamianis uflebaTa sayovelTao deklaraciis preambula da muxli 1.
55 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 571.
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uflebebis Sesaxeb saerTaSoriso paqtis 26-e muxli ganxilul iqna,

erTi mxriv, rogorc damoukidebeli Tanasworobis uflebis damdgeni

da meore mxriv, rogorc Tanasworobis principis damdgeni norma.56

Tanasworobis principis realizeba ki ar SeiZleba damokidebuli

iyos teqnikur winapirobebze, radgan is calkeul diskriminaciul

niSnebze ki ar aris damokidebuli, aramed nebismieri saxis

gaumarTlebel gansxvavebul mopyrobas krZalavs.

Tavad evropuli konvenciis me-14 muxlis teqsti gamoricxavs

diskriminaciis viwro gagebas, radgan saubaria konvenciuri

uflebebiT sargeblobisas nebismieri mizeziT da niSniT

diskriminaciis akrZalvaze. am muxlis viwro gageba, avtomaturad

niSnavs imis aRiarebas, rom konvenciuri uflebebi SeiZleba

Tanasworad ar iqnes gamoyenebuli sxvadasxva adamianebis mimarT,

rac winaaRmdegobaSi modis mTlianad konvenciis arsTan da

adamianis uflebebis universalizmTan. Tanasworobis principi

usamarTlobisa da TviTneburobis winaaRmdeg aris mimarTuli57 da

dauSvebelia misi Semofargvla raime teqnikuri CarCoebiT, romelTa

mniSvnelobac imdenad bundovania, rom evropuli sasamarTlo dRemde

ver Camoyalibda zust ganmartebaze. strasburgis sasamarTlo

praqtika me-14 muxlTan mimarTebiT imdenad winaaRmdegobrivia, rom

Tavad am gadawyvetilebebSi SeuZlebelia diskriminaciis niSnebis

zusti gansazRvra, rac Zalian did safrTxes Seicavs, rom erovnul

doneze moqmedi antidiskriminaciuli normebis ganmartebis

safuZvelze TviTneburi moqmedebis gamarTleba iqneba SesaZlebeli.

sasamarTlo absoluturad sworad msjelobs, rom diskriminaciuli

niSnebi mxolod sailustraciod aris konvenciaSi CamoTvlili,58

Tumca gaugebaria saerTod ra aucileblobiT aris gamowveuli

romelime niSnis dadgena. Tanasworoba irRveva im momentidan,

rodesac pirs sxvebTan SedarebiT gansxvavebulad moepyrobian da ar

arsebobs am mopyrobis gamarTleba.59 evrosasamarTlos mier Carson-
is saqmeSi dadgenili midgoma arasworia, radgan calkeul

SemTxvevebSi SeiZleba rTuli iyos ara personalurad maxasiaTebeli

niSnis dadgena, aramed saerTod raime niSnis an garemoebis

gamokveTa, romelic motivad daedo gansxvavebul mopyrobas.

56 Individual opinion submitted by Mr.Nisuke Ando, Mr. Kurt Herndl and Mr. Birame Ndiaye, concerning
the Views of the Committee on communication No. 395/1990, M. Th. Sprenger v. the Netherlands.
57 Gerards J., The Discrimination Grounds of Article 14 of the European Convention on Human Rights,
“Human Rights Law review”, 13, 2013, 118.
58 Carson and Others v. the United Kingdom, App. no. 42184/05 (ECtHR [GC], 16 March 2010), § 70.
59 Gerards J., The Discrimination Grounds of Article 14 of the European Convention on Human Rights,
“Human Rights Law review”, 13, 2013, 119.
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Tanasworoba irReveva maSinac, rodesac pirs TviTneburad aniWeben

iseT upiratesobas, razec sxvas uTxres uari. aseT SemTxvevebSi

gansxvavebul mopyrobas adgili aqvs ara imitom, rom

diskriminirebul pirs raime niSani axasiaTebs, aramed imitom, rom

calkeuli piris privilegirebul mdgomareobaSi Cayenebis survili

arsebobs. Sesabamisad, Tu diskriminacia aucileblad dakavSirebuli

iqneba raime niSnis arsebobaze, maSin Tanasworobis darRvevis bevri

SemTxveva misi regulirebis miRma darCeba.60

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas,

rom diskriminacia umetes SemTxvevaSi SesaZloa ganxorcieldes

garkveuli niSnis arsebobis gamo, Tumca am niSnis arseboba ar unda

iyos diskriminaciis aucilebeli elementi. strasburgis

sasamarTlom sawyis etapze ganaviTara Zalian progresuli midgoma

da Rasmussen-is saqmeSi zusti interpretacia mouZebna me-14 muxlSi

CamoTvlil niSnebs, romlis mixedviTac, iqidan gamomdinare, rom

niSnebis sia ar aris amomwuravi, diskriminaciis dasadgenad

aucilebeli ar aris konkretuli niSnis gansazRvra.61 es midgoma

unda CaiTvalos yvelaze marTebulad, radgan zustad asaxavs

diskriminaciis koncefciis struqturas, sadac diskriminaciuli

niSani miCneulia gansxvavebuli mopyrobis mizezad, motivad. am

konstruqciaSi diskriminaciis elementia qmedebis motivi, romlis

erT-erTi da ara erTaderTi saxea disrkiminaciuli niSnis arseboba.

rogorc aRiniSna, gansxvavebuli mopyrobis motivi agreTve SeiZleba

iyos ubralod calkeuli piris privilegirebul mdgomareobaSi

Cayeneba. Sesabamisad, mxolod is garemoeba, rom gansxvavebuli

mopyroba rame niSnis gamo ar ganxorcielebula ar niSnavs imas, rom

diskriminacias ar hqonia adgili. ufro metic, calkeul

SemTxvevebSi SesaZloa diskriminacias adgili hqondes im

SemTxvevaSic ki, rodesac gansxvavebuli mopyrobis motivi saerTod

ar arsebobs da Sedegi mainc diskriminaciulia. es kategoria,

saxezea arapirdapiri diskriminaciis dros da ganxiluli iqneba mis

farglebSi.

1.1.3. diskriminaciuli qmedebis mizani da Sedegi
zemoT rogorc ukve iqna ganxiluli, gaeros konvenciebis

mixedviT, diskriminaciuli qmedeba miznad isaxavs an iwvevs adamianis

uflebaTa da TavisuflebaTa Tanasworad gamoyenebis mospobas an

60 iqve.
61 Rasmussen v Denmark, App. no. 8777/79 (ECtHR, 28 November 1984), § 34.
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Selaxvas.62 analogiurad, adamianis uflebaTa evropuli konvenciis

me-14 muxlis darRveva konvenciiT gaTvaliswinebuli uflebebiT

Tanasworad sargeblobis xelSeSlaSi gamoixateba. iqidan

gamomdinare, rom adamianis ZiriTadi uflebebi aris im uflebebis

specialuri kategoria, romelic adamians SeiZleba hqondes, Zalian

bevri SemTxveva am antidiskriminaciuli debulebebis regulirebis

miRma rCeba.63 swored amitom, adamianis uflebaTa evropuli

konvenciis me-12 damatebiTi oqmiT aikrZala kanoniT

gaTvaliswinebuli uflebiT sargeblobisas nebismieri saxis

diskriminacia. aRniSnulidan gamomdinare, diskriminaciis negatiuri

mxare uflebebiT araTanasworad sargeblobaSi gamoixateba. es

midgoma srulad Seesabameba Tanasworobis uflebis arss, rac

gulisxmobs, erTi mxriv, saxelmwifo organoebis mier kanonis yvelas

mimarT Tanasworad gamoyenebas (kanonis winaSe Tanasworoba)64 da

meore mxriv, Tavad kanonis moqmedebas yvelasTvis Tanasworad

(kanonis mixedviT Tanasworoba). 65

Tumca, unda iTqvas, rom diskriminaciis akrZalva emsaxureba

ara mxolod Tanasworobis uflebis, aramed Tanasworobis principis

realizebas, romelic ufro farTo Sinaarsis matarebelia da ar

gulisxmobs mxolod uflebebiT Tanasworad sargeblobas.66 amitom,

adamianis uflebaTa evropuli konvenciis me-12 damatebiTi oqmiT

aikrZala nebismieri saxis diskriminacia sajaro dawesebulebebis

mier,67 rac SezRuduli ar aris mxolod uflebebiT Tanasworad

sargeblobis uzrunvelyofiT. kerZod, es norma sajaro

dawesebulebas agreTve ukrZalavs piris diskriminacias raime

diskreciuli uflebamosilebis ganxorcielebisas an nebismieri sxva

qmedebis dros, romelic SeiZleba gamoixatos moqmedebaSi an

umoqmedobaSi.68 amasTan, miuxedavad imisa, rom aRniSnuli oqmi miznad

isaxavs saxelmwifoebisTvis negatiuri valdebulebis dakisrebas,

raTa Tavad ar moaxdinon diskriminacia, is ar gamoricxavs agreTve

pozitiur valdebulebasac, rom saxelmwifom miiRos zomebi kerZo

62 UN Human Rights Committee, General Comment N18: Non-discrimination, § 7.
63 Clapham A., Human Rights: A Very Short Introduction, Oxford, 2007, 5.
64 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 577.
65 iqve, 596.
66 OSCE/ODIHR Opinion on the Draft Law on the Elimination of All Forms of Discrimination of Georgia
(Warsaw, 18 October 2013), § 27.
67 ix. admianis uflebaTa evropuli konvenciis me-12 damatebiTi oqmis pirveli
muxlis me-2 punqti.
68 Explanatory Report on the Protocol No. 12 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, § 22.
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pirebs Soris urTierTobis dros diskriminaciis aRmosafxvrelad.69

Tanasworobis ufleba, iseve rogorc nebismieri sxva ZiriTadi

ufleba, saxelmwifos akisrebs pozitiur valdebulebas, rom

adamiani daicvas mesame pirTa mxridan uflebebis darRvevisgan.70

rogorc evropulma sasamarTlom ganmarta saqmeze X and Y v. the

Netherlands adamianis uflebebis uzrunvelyofa saxelmwifos kerZo

urTierTobebSi Carevis valdebulebasac akisrebdes.71 es midgoma

pirdapir gamomdinareobs gaeros konvenciebidanac, romlebic

saxelmwifos diskriminaciis amkrZalavi kanonis arsebobis

valdebulebas uwesebs.72

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

saxelmwifom piri diskriminaciisgan unda daicvas kerZo

urTierTobebSic, Tumca am valdebulebis ganxorcielebisas ar unda

moxdes araproporciuli Careva kerZo sferoSi, romelic Tavis mxriv

aris adamianis uflebebiT daculi kategoria.73 Sesabamisad,

aucilebelia dabalansebuli midgomis Camoyalibeba, romelic kerZo

sferoSi gaumarTlebeli Carevis gareSe uzrunvelyofs adamianebis

diskriminaciisgan dacvas kerZo urTierTobebSi. amgvari Sualeduri

pozicia SemoTavazebulia adamianis uflebaTa evropuli konvenciis

me-12 damatebiTi oqmis ganmartebiT angariSSi, romlis mixedviTac

kerZo pirebs Soris diskriminaciis akrZalvis pozitiuri

valdebuleba saxelmwifos aqvs sajaro sferoSi, romelic, rogorc

wesi, regulirdeba kanoniT.74 aRniSnulis magaliTad moyvanilia

iseTi SemTxvevebi, rogoricaa dasaqmebaze TviTneburad uaris Tqma,

restoranSi SeSvebaze uari, samedicino momsaxurebaze an

saSualebebze uari da sxv.75 es midgoma namdvilad sworad

abalansebs dacul sikeTeebs, Tumca saWiroa ufro meti dazusteba.

kerZod, mizaSewonili ar aris aqcenti gakeTdes sajaro sferoze,

radgan bundovania ra igulisxmeba am kategoriis qveS. restornis

momsaxureba ar aris sajaro saqmianoba da restoranSi SeSvebac

69 iqve, § 24.
70 Klatt M., Positive Obligations under the European Convention on Human Rights, “Max-Planck-Institut
für ausländisches öffentliches Recht und Völkerrecht”, 71(4), 2011, 692.
71 X and Y v. the Netherlands, App. no. 8978/80 (ECtHR, 26 March 1985), § 23.
72 ix. samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis 26-e muxli;
qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis me-2 muxli.
73 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 614.
74 Explanatory Report on the Protocol No. 12 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, § 28.
75 iqve.
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sajaro sfero ar iqneba. amitom, yuradReba unda mieqces

urTierTobis Sinaarss da ara sferos.

rogorc Tavad ganmartebiTi moxseneba azustebs, Careva

dauSvebelia wmindad kerZo xasiaTis urTierTobebSi, romelic

daculia evropuli konvenciis me-8 muxliT.76 Tumca, unda iTqvas,

rom esec ar aris bolomde zusti, radgan kerZo pirebs Soris yvela

urTierToba, romelic scdeba piradul da ojaxur cxovrebas ar

SeiZleba saxelmwifos mier aqtiur Carevas daeqvemdebaros. kerZo

samarTlis amosavali principia nebis avtonomia, rac kerZo

urTierTobis adresatis Tavisuflad SerCevis SesaZloblobas

iZleva. amitom, kerZo samarTlebriv urTierTobebs mniSvnelovnad

daazianebs Tu saxelmwifos eqneba SesaZlebloba yvela konkretul

urTierTobaSi Caerios da Seamowmos adgili xom ar hqonia

diskriminacias.

Tu ra doziT unda gavrceldes antidiskriminaciuli normebi

kerZo seqtorze am sakiTxze yvelaze dabalansebuli midgoma

Camoyalibebulia evrokavSiris antidiskriminaciul direqtivebSi,

romelTa mixedviTac kerZo pirebs diskriminacia ekrZalebaT

momsaxurebis an saqonlis sajarod SeTavazebisas.77 anu aq

igulisxmeba momsaxurebis an saqonlis iseTi SeTavazeba, romlis

mosargeble pirTa kategoria ganusazRvrelia da SeTavazebulia

yvelasTvis. aq moiazreba restornebis, barebis, maRaziebis, bankebis

da sxva msgavsi dawesebulebebis momsaxureba.78

yovelive zemoaRniSnulidan gamomdinare, SeiZleba daskvnis

gamotana, rom diskriminaciis negatiuri Sedegi mxolod ZiriTadi an

kanoniT gansazRvruli uflebebiT Tanasworad sargeblobis

xelSeSlaSi ki ar gamoixateba, aramed is ufro farToa da sxva

pirebTan SedarebiT adamianis araxelsayrel mdgomareobaSi

Cayenebas gulisxmobs.

76 iqve.
77 Developing Anti-Discrimination Law in Europe, Prepared by Isabelle Chopin and Catharina Germaine-
Sahl for the European Network of Legal Experts in the Non-discrimination Field (October 2013), 65.
78 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 74.
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1.1.4. gaumarTlebeli gansxvavebuli mopyroba
yvela zemoT ganxiluli elementis kumulaciuri arseboba

aucilebelia imisaTvis, rom gansxvavebuli mopyroba

diskriminaciulad CaiTvalos, Tumca diskriminacia, rogorc

samarTlebrivi kategoria, saxezea mxolod maSin Tu amgvari

mopyroba ar aris gamarTlebuli. adamianis uflebaTa evropuli

sasamarTlos ganmartebiT, gansxvavebuli mopyroba ar CaiTvleba

diskriminaciad, Tu mas eqneba obieqturi da gonivruli gamarTleba.79

obieqturoba da gonivruloba namdvilad misaRebi kriteriumebia

qmedebis gasamarTleblad, Tumca SefasebiTia Tu ra CaiTvleba

obieqturad da gonivrulad. amitom, Tavad sasamarTlom daazusta,

rom gansxvavebuli mpyroba obieqturad gamarTlebulia im

SemTxvevaSi Tu mas aqvs legitimuri mizani da am miznis misaRwevad

gamoyenebuli saSualebebi aucilebeli da proporciulia.80

aRniSnulidan gamomdinare, mizanSewonilia, ganisazRvros Tu ra

SeiZleba CaiTvalos legitimur miznad da rogori saSualebebi

miiCneva aucileblad da proporciulad.

legitimuri mizani specialuri kategoriaa, rac gulisxmobs

imas, rom adamianis uflebebSi Carevis gasamarTleblad

saxelmwifos ar SeuZlia nebismieri miznis moxmoba. Tumca, unda

aRiniSnos, rom miznis legitimuroba Zalian abstraqtuli da

SefasebiTi kategoriaa. saerTaSoriso konvenciebi legitimur

miznebs gansazRvraven calkeul uflebebTan mimarTebiT da ara

zogadad yvela uflebasTan kavSirSi. Sesabamisad, calkeul

uflebebs uSualod konvenciebiT aqvs gansazRvruli Tu ra SeiZleba

iyos SezRudvis legitimuri mizani da am uflebebTan mimarTebiT

situacia cxadia. Tumca, uflebebis garkveul kategorias, romelsac

ganekuTvneba Tanasworobis ufleba, amgvari mizani gansazRvrul ar

aqvs da rTulia am SemTxvevaSi legitimuri miznis amomwuravi siis

gansazRvra. aRsaniSnavia, rom samoqalaqo da politikur uflebaTa

Sesaxeb saerTaSoriso paqtiT gansazRvruli uflebebis SezRudvis

legitimuri miznebi gansazRvrul iqna gaeros ekonomikuri da

socialuri sabWos mier 1985 wels da am kategoriaSi moazrebul iqna

iseTi sikeTeebis dacva, rogoricaa: sajaro wesrigi, sazogadoebrivi

79 Burden v. the United Kingdom, App. no. 13378/05 (ECtHR [GC], 29 April 2008), § 60.
80 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184.
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janmrTeloba, sajaro morali, erovnuli uSiSroeba,

sazogadoebrivi usafrTxoeba, sxvaTa uflebebi.81

Tumca unda iTqvas, rom praqtikaSi regionul doneze

calkeul SemTxvevebTan mimarTebiT legitimuri miznis kategoria am

CamonaTvals scdeba. magaliTad, dasaqmebis sferoSi Tanasworobis

evrokavSiris direqtivis mixedviT, dasaqmebis dros gansxvavebuli

mopyroba SesaZloa gamarTlebuli iyos samsaxuris specifikiT an

asakiT.82 agreTve, evrosasamarTlom saqmeze D.H. and Others v. The Czech

Republic legitimur miznad CaTvala Tavad im pirTa uflebebis

uzrunvelyofa, romelTa mimarTac dafiqsirda gansxvavebuli

mopyroba.83 yovelive aRniSnulidan gamomdinare, unda iTqvas, rom

gansxvavebuli mopyroba SeiZleba emsaxurebodes zemoT CamoTvlil

romlime mizans, Tumca gamoricxuli ar aris, rom saqmis konkretuli

garemoebis gaTvaliswinebiT sxva mizanic CaiTvalos legitimurad,

romelic iqneba gansxvavebuli mopyrobis gamarTlebis obieqturi da

gonivruli safuZveli.

rac Seexeba konkretuli legitimuri miznis misaRwevad

gamoyenebuli zomebis aucileblobas da proporciulobas, es

elementebi ufro cxadad aris gansazRvruli, rogorc

saerTaSoriso, ise regionul doneze. legitimuri miznis misaRwevad

ganxorcielebuli zomebi iTvleba aucileblad/saWirod Tu ar

arsebobs imave miznis misaRwevad ufro naklebad radikaluri sxva

saSualeba.84 rac Seexeba proporciulobas, am SemTxvevaSi unda

Sefasdes Tavad konkretul SemTxvevaSi legitimuri miznis miRweva

aris Tu ara ufro mniSvnelovani Tanaswor mopyrobasTan

SedarebiT.85

1.2. diskriminaciis saxeebi
diskriminaciis samarTlebriv bunebas kidev ufro

kompleqsurs xdis is garemoeba, rom arsebobs diskriminaciis

81 United Nations, Economic and Social Council, Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4, Annex
(1985).
82 Council Directive 2000/78/EC on 27 November 2000 establishing a general framework for equal
treatment in employment and occupation, Art. 4, 6.
83 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 198.
84 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 45.
85 iqve.
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sxvadasxva saxeebi, romlebic TavianTi specifikurobiT

xasiaTdebian. Sesabamisad, diskriminaciis samarTlebrivi arsis

srulad Sesaswavlad aucilebelia diskriminaciuli mopyrobis

yvela gamovlinebis gaanalizeba.

1.2.1. arapirdapiri diskriminacia
zemoT rogorc aRiniSna, cnebis etimologiuri

mniSvnelobidan gamomdinare, diskriminaciis erT-erTi mTavari

elementi gansxvavebuli mopyrobaa. Tumca, diskriminacias, rogorc

samarTlebriv kategorias SesaZloa adgili hqondes sruliad

sapirispiro viTarebaSic, anu rodesac pirebs Tanasworad epyrobian.

adamianis uflebaTa samarTlis mixedviT, diskriminacia aris

rogorc mniSvnelovnad Tanasworis TviTneburad uTanasworod

mopyroba, ise mniSvnelovnad uTanasworos TviTneburad Tanasworad

mopyroba. 86 es ukanaskneli kategoria xSirad arapirdapir

diskriminaciis dros vlindeba, rodesac Tavad qmedeba pirdapir ar

aris diskriminaciuli, magram misi Sedegebi utoldeba

diskriminacias.87 arapirdapiri diskriminaciis arsi imaSi

mdgomareobs, rom saxelmwifo pozitiur valdebulebas ar asrulebs

im pirebTan mimarTebiT visac es sWirdeba da aqedan gamomdinare, am

pirebs araxelsayrel pirobebSi ayenebs imaTTan SedarebiT, visac

saxelmwifos mxridan pozitiuri mopyroba ar sWirdebaT. 88

aRsaniSnavia, rom gaeros konvenciebSi calke ar aris

ganmartebuli arapirdapiri diskriminacia, Tumca am konvenciebiT

SemoTavazebuli diskriminaciis definicia SeiZleba Tavis TavSi

moicavdes diskriminaciis rogorc pirdapir, ise irib formas, radgan

saubaria qmedebaze, romelsac aqvs diskrimianciuli mizani an

Sedegi. Tumca, aRniSnuli konvenciebis mixedviT, Tavad qmedeba

gamoixateba gansxvavebaSi, gamoricxvaSi, SezRudvaSi an

upiratesobis miniWebaSi, rac damaxasiaTebelia pirdapiri

diskriminaciisTvis. iribi diskriminaciis mTavari arsi ki aris am

qmedebis neitralur xasiaTSi.89 aRsaniSnavia, rom arapirdapiri

diskriminaciis buneba ganmartebulia ekonomikuri, socialuri da

kulturuli uflebebis Sesaxeb gaeros komitetis mier, romlis

86 iqve, 21.
87 iqve, 29.
88 iqve.
89 Limits and potential of the concept of indirect discrimination, (European Commission, 2008), 8.
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mixedviTac, arapirdapiri diskriminacia saxezea, rodesac raime

kanoni, politika an programa Tavad ar Cans diskriminaciuli, Tumca

implementaciis Sedegad aqvs diskriminaciuli efeqti.90 miuxedavad

imisa, rom amgvari dazusteba gaeros sxva konvenciebis zogad

komentarebSi ar aris mocemuli, praqtika aCvenebs, rom

diskriminaciis qveS misi arapirdapiri formac aris moazrebuli.

saqmeze L.R. et al v. Slovakia rasobrivi diskriminaciis yvela formis

aRmofxvris Sesaxeb gaeros komitetma ganmarta, rom konvenciiT

SemoTavazebuli diskriminaciis ganmarteba scdeba mxolod mis

pirdapiri formiT gamovlinebas da moicavs iseT SemTxvevebsac,

rodesac qmedeba faqtobrivad diskriminaciuli efeqtis mqonea, anu

saxezea diskriminaciis arapirdapiri forma.91

zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom gaeros

konvenciebiT SemoTavazebuli diskrimianciis ganmarteba faravs

iribi saxis diskriminaciasac, radgan es ukanaskneli efeqtze

dafuZnebuli kategoriaa da diskriminaciuli efeqti konvenciebis

mier gansazRvrulia qmedebis diskriminaciad kvalifikaciisTvis

saWiro erT-erT winapirobad.92 Tumca, rogorc ukve aRiniSna,

mxolod diskriminaciuli efeqti ar aris sakmarisi imisaTvis, rom

zustad dadgindes iribi diskriminaciis elementebi da

mizanSewonilia evropuli praqtikis gaanalizeba am kuTxiT.

arapirdapiri diskriminaciis samarTlebrivi buneba, sakamod

kargad aris damuSavebuli evrosasamarTlos mier. saqmeze Thilimmenos

v. Greece sasamarTlom ganmarta, rom konvenciis me-14 muxli irRveva

ara marto maSin, rodesac msgavs situaciaSi myof pirebs

gansxvavebulad epyrobian, aramed maSinac, rodesac saxelmwifo

obieqturi da gonivruli gamarTlebis gareSe gansxvavebulad ar

epyroba gansxvavebul mdgomareobaSi myof pirebs.93 am saqmeSi saxeze

iyo qmedeba, romelic yvelas mimarT Tanasworad moqmedebda, anu ar

iyo erTi SexedviT diskriminaciuli, Tumca uaryofiT Sedegs iwvevda

pirTa calkeuli kategoriis mimarT. iqidan gamomdinare, rom

sasamarTlom ar daakonkreta diskriminaciis romel saxes

warmoadgenda es SemTxveva, arc misi elementebi gauSlia da

arapirdapiri diskriminaciis samarTlebrivi bunebis dasadgenad

90 ESCR Committee, General Comment No. 16:  The equal right of men and women to the enjoyment of all
economic, social and cultural rights (Art. 3), § 13.
91 L.R. et al v. Slovakia, Communication No. /C/66/D/31/2003 (CERD Committee, 2003), § 10.4.
92 Limits and potential of the concept of indirect discrimination, (European Commission, 2008), 12.
93 Thilimmenos v. Greece, App. no. 34369/97 (ECtHR, 6 April 2000), § 44.
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mizanSewonilia saqmeze D.H. and others v. Czech Republic miRebuli

gadawyvetilebis analizi, sadac sasamarTlo pirdapir Seexo irib

diskriminacias. upirveles yovlisa yuradsaRebia is garemoeba, rom

am saqmeSi sasamarTlom me-14 muxlis analizi nawilobriv daayrdno

Thilimmenos-s saqmeze miRebul gadawyvetilebas da ganmarta, rom

kovenciis me-14 muxli ar krZalavs gansxvavebul mopyrobas Tu es

saWiroa faqtobrivi uTanasowrobis aRmosafxvrelad. piriqiT,

calkeul SemTxvevebSi faqtobrivi uTanasworobis aRmosafxvrelad

umoqmedoba Tavad CaiTvleba diskriminaciad.94 am nawilSi

sasamarTlos pozicia aris saxelmwifoze dakisrebuli pozitiuri

valdebulebis gamoZaxili da iribad moiTxovs, rom faqtobrivi

uTanasworobis aRmosafxvrelad saWiroa ara Tanaswori, aramed

gansxvavebuli mopyroba gansxvavebul pirobebSi myofi pirebisaTvis.

sasamarTlom, aRniSna, rom neitraluri mopyroba SesaZloa iyos

diskriminaciuli efeqtis mqone, rac iribi diskriminaciaa, Tumca

arapirdapiri diskriminaciis miseuli ganmarteba sasamarTlos ar

moucia gadawyvetilebaSi. is ubralod daeyrdno rasizmisa da

Seuwynareblobis winaaRmdeg evropuli komisiisa da evrokavSiris

direqtivebis mier SemoTavazebul ganmartebas da masze dayrdnobiT

daafiqsira konkretul saqmesTan mimarTebiT arapirdapiri

diskriminaciis arseboba.95

rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis

mixedviT, arapirdapiri diskriminacia aris iseTi SemTxveva, rodesac

aSkarad neitraluri faqtori, rogoricaa debuleba, kriteriumi an

praqtika araxelsayrel mdgomareobaSi ayenebs garkveul jgufs

mikuTvnebul pirebs, garda im SemTxvevisa, rodesac am faqtors aqvs

obieqturi da gonivruli gamarTleba.96 msgavsad aris ganmartebuli

iribi diskriminacia evrokavSiris direqtivebSic, romelTa

mixedviTac, arapirdapiri diskriminacia saxezea, rodesac erTi

SexedviT neitraluri mopyroba araTanaswor Sedegebs iwvevs

calkeuli pirebis mimarT msgavs situaciaSi myof sxva pirebTan

SedarebiT, garda im SemTxvevisa, rodesac amgvari mopyroba

94 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 175.
95 iqve, § 184.
96 ECRI General Policy Recommendation N7 on National Legislation to Combat Racism and Racial
Discrimination (13 December 2002), § 1(c).
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emsaxureba legitimur mizans da mis misaRwevad gamoyenebuli

saSualebebi aris aucilebeli da proporciuli.97

aRniSnulidan gamomidnare, SeiZleba gamoiyos arapirdapiri

diskriminaciis Semdegi elementebi: 1) aSkarad neitraluri faqtori,

2) garkveuli jgufis araxelsayrel mdgomareobaSi Cayeneba, 3)

analogiur mdgomareobaSi myof pirebTan Sedareba, 4) samarTlebrivi

gamarTlebis ararseboba.

rogorc Cans, arapirdapiri diskriminaciis bolo ori

elementi pirdapiri diskriminaciis identuria. amitom

mizanSewonilia gaanalizdes ra iTvleba aSkarad neitralur

faqtorad da rogor SeiZleba dadgindes calkeuli jgufis mimarT

diskriminaciuli efeqti. aSkarad neitralur faqtorad miCneulia

iseTi debuleba, kriteriumi an praqtika, romelic yvelasTvis

Tanasworad moqmedebs98 da Sesabamisad, erTi SexedviT, es faqtori

ar SeiZleba iyos diskriminaciuli. anu, Tavad debuleba, kriteriumi

an praqtika aravis ayenebs araxlesayrel mdgomareobaSi, Tumca

miuxedavad amisa mas aqvs negatiuri efeqti calkeuli jgufis

mimarT.

Sesabamisad, arapirdapiri diskriminaciis dasadgenad,

gadamwyveti mniSvnelobis mqonea swored am elementis dadgena. am

SemTxvevaSi, upirveles yovlisa, aucilebelia arsebobdes

monacemebi, romelic cxadyofs, rom konkretuli jgufis wevrebis

mniSvnelovnad didi raodenoba sxvebTan SedarebiT aSkarad

araxelsayrel mdgomareobaSi arian.99 Sesabamisad, arapirdapiri

diskriminaciis dasadgenad pirveli etapi raodenobrivi

maCveneblebis arsebobaa, Tumca, rodesac saubaria adamianis

uflebebis darRvevaze dauSvebelia es mxolod ricxvebze da

teqnikur monacemebze iyos damokidebuli. amitom evropulma

sasamarTlom saqmeSi D.H. and others v. Czech Republic aRniSna, rom

statistikuri monacemebi ar aris iseTi mtkicebuleba, romelze

97 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment
in employment and occupation, Article 2(2)(b); Council Directive of 5 July 2006 on the implementation of
the principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation (recast), Article 2(1)(b); Council Directive 2004/113/EC of 13 December 2004 implementing
the principle of equal treatment between men and women in the access to and supply of goods and services,
Article 2(b).
98 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 29.
99 iqve, 30.
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dayrdnobiTac SesaZlebeli iqneba diskriminaciis dadgena, Tumca es

monacemebi SeaZloa gamoyenebul iqnes, rogorc faqtobrivi

uTanasworobis indikatori.100 amasTan, evrokavSiris direqtivebze

dayrdnobiT, sasamarTlom ganmarta, rom diskriminaciis savaraudo

msxverpls SeuZlia warmoadginos nebismieri faqtobrivi

mocemuloba, rac diskriminaciis Cadenis prezumfcias Seqmnis.101

amdenad, statistikuri monacemebi aris erT-erTi da ara erTaderTi

saSualeba iribi diskriminaciis dasadgenad.

amasTan, praqtikuli TvalsazrisiT Zalian rTulia pirma

daamtkicos, rom mis winaaRmdeg ganxorcielda diskriminacia, maSin

rodesac debuleba, kriteriumi Tu praqtika aSkarad neitraluria.

Sesabamisad, potenciuri msxverplebis interesebi, rom ar daziandes

sasamarTlom daadgina midgoma, romlis mixedviTac pirma unda

waradginos is faqtobrivi monacemebi, rac sakmarisia varaudis,

prezumfciis Sesaqmnelad rom SesaZloa adgili hqondes

diskriminacias da amis Semdeg am prezumfciis gaqarwylebis

valdebuleba ekisreba mopasuxes.102 anu mtkicebis tvirTi gadadis

mopasuxe mxareze, romelmac unda daamtkicos, rom konkretuli

jgufi ar aris sxva jgufebisTvis Sesadarebeli kategoria an rom

gansxvavebuli monacemebi emyareba ara romelime diskriminaciul

niSans, aramed sxva obieqtur garemoebas. Tu ver moxdeba am

prezumfciis gaqarwyleba, Semdeg mopasuxe mxare valdebuli iqneba

aCvenos, rom arsebuli negatiuri efeqti gamarTlebulia legitimuri

mizniT da gamoyenebuli saSualebebi aris aucilebeli da

proporciuli. 103

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

arapirdapiri diskriminaciis arsi identuria pirdapiri

diskriminaciisa, rac gamoixateba samarTlebrivi gamarTlebis

gareSe analogiur situaciaSi myof pirebTan SedarebiT piris

araxelsayrel mdgomareobis CayenebaSi. ubralod, iribi

diskriminaciis dros uaryofiTi Sedegi arapirdapir dgeba da amiT

aris gamowveuli mciredi gansxvaveba Semadgenel elementebs Soris.

100 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 180.
101 iqve, § 187.
102 iqve, § 189.
103 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 126.
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1.2.2. Seviwroveba, rogorc diskriminaciis gamovlineba
evrokavSiris antidiskriminaciuli direqtivebi

diskriminaciis erT-erT saxed ganixilaven Seviwrovebas. kerZod,

aRniSnuli direqtivebis mixedviT, Seviworveba CaiTvleba

diskriminaciad Tu saxezea Semdegi garemoebebi: 1) piris mimarT

xorcieldeba arasasurveli mopyroba im niSnis gamo, romelic mas

axasiaTebs; 2) amgvari mopyroba miznad isaxavs an iwvevs piris

Rirsebis Selaxvas; 3) iqmneba damaSinebeli, mtruli,

RirsebisSemlaxveli, damamcirebeli an Seuracxmyofeli garemo.104

genderuli Tanasworobis direqtiva kidev ufro azustebs am

winapirobebs da ganmartavs, rom arasasurveli mopyroba SeiZleba

gamoixatos verbaluri, araverbaluri, an fizikuri formiT.105

amasTan, am SemTxvevaSi aucilebeli ar aris piri araxelsayrel

mdgomareobaSi iyos sxva pirebTan SedarebiT, aramed mxolod mis

mimarT Seviwrovebis faqtis arseboba ukve sakmarisia diskriminaciis

dasadgenad.106

aRsaniSnavia, rom Seviwroveba, rogorc diskriminaciis

gamovlineba ar aris gaTvaliswinebuli adamianis uflebaTa

evropuli konvenciiTa da gaeros konvenciebiT. mxolod SezRuduli

SesaZleblobis mqone pirTa uflebebis gaeros konvencia exeba

Seviwrovebas SromiTi uflebebis nawilSi,107 Tumca ganmartebuli ar

aris misi mniSvneloba. aRniSnulidan gamomdinare, Seviwrovebis

zusti samarTlebrivi bunebis dadgena rTulia. erTi mxriv

miCneulia, rom Seviwroveba pirdapiri diskriminaciis saxea da

direqtivebSi misi calke gamoyofa emsaxureba mxolod mis

winaaRmdeg gansakuTrebuli brZolis aucileblobas da rom amiT ar

momxdara konceptualuri gadaxveva diskriminaciis cnebisgan.108

104 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin, Article 2(3); Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treatment in employment and occupation, Article 2(3);
Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment
between men and women in the access to and supply of goods and services, Article 2(c); Council Directive
of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation (recast), Article 2(1)(c).
105 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment
between men and women in the access to and supply of goods and services, Article 2(d); Council Directive
of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation (recast), Article 2(1)(d).
106 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 32.
107 UN Convention on the Rights of Persons with Disabilities, Art. 27(1)(b).
108 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 32.
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Tumca, meore mxriv, Seviwrovebis elementebi gansxvavdeba pirdapiri

diskriminaciisgan. realurad, piris mimarT damaSinebeli, mtruli,

RirsebisSemlaxveli, damamcirebeli an Seuracxmyofeli mopyroba

romelic adamianis Rirsebis Selaxvas isaxavs miznad arasaTanado

mopyrobaa. Sesabamisad, mizanSewonilia, Seviwrovebis definicia

ufro metad dazustdes, rom SesaZlebeli gaxdes misi gamijvna

arasaTanado mopyrobisgan. realurad, Seviwroveba pirdapiri

diskriminaciis iseTi gamovlinebaa, rodesac xdeba calkeuli piris

mimarT sxvebTan SedarebiT araxelsayreli garemos Seqmna.

konkretul SemTxvevebSi Seviwroveba vlindeba iseT formebSi,

rogoricaa: arasasaiamovno mzera, Seuracxmyofeli xumroba an

SeniSvna, miuRebeli komentarebi, piris izolireba, usamarTlo

kritika, arasasurveli fizikuri kontaqti.109 amitom, mizanSewonilia,

Seviwrovebis ganmartebisas aqcenti gakeTdes swored am

maxasiaTebelze.

1.2.3. diskriminacia sxva pirTan kavSiris safuZvelze
rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis

mixedviT, aucilebelia saxelmwifoebma diskriminaciis erT-erT

formad cnon diskriminacia sxva pirTan kavSiris safuZvelze

(Discrimination by association).110 am SemTxvevaSi piri diskriminaciis

obieqti xdeba ara imitom, rom mas Tavad axasiaTebs romelime

daculi niSani, aramed imitom rom is dakavSirebulia amgvari niSnis

mqone sxva pirTan.111 zemoT rogorc ukve aRiniSna, diskriminaciis

dasadgenad aucilebeli ar aris yvela SemTxvevaSi konkretuli

niSnis gamoyofa, aramed piris mimarT gaumarTlebeli, TviTneburi

gansxvavebuli mopyroba ukve diskriminacias warmoadgens.

Sesabamisad, diskriminaciis am saxis calke kategoriad gamoyofa

axal samarTlebriv formas ar qmnis, aramed ukve arsebuli

realobis erT konkretul gamovlinebas usvams xazs.

109 Non-Discrimination in International Law: A Handbook for Practitioners (Interights, 2011 Edition), 81.
110 ECRI General Policy Recommendation N7 on National Legislation to Combat Racism and Racial
Discrimination (13 December 2002), § 6.
111 Explanatory Memorandum to ECRI general policy recommendation N7 on national legislation to combat
racism and racial discrimination, § 16.
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1.2.4. nagulisxmevi niSnis gamo diskriminacia
diskriminaciis kidev erT saxed miiCneva nagulisxmevi niSnis

gamo diskriminacia. am SemTxvevaSi niSani, romlis gamoc

ganxorcielda piris mimarT gansxvavebuli mopyroba mas realurad

ar axasiaTebs, Tumca es garemoeba ar gamoricxavs qmedebis

diskriminaciad kvalifikacias, radgan gadamwyveti mniSvnelobis

mqonea piris diskriminaciuli motivi.112 wina SemTxvevis msgavsad,

esec mxolod pirdapiri diskriminaciis erT-erTi specialuri saxea

da damoukidebel kategoriad ganxilva aucilebeli araa, radgan

raime damatebiTi elementi misTvis ar aris damaxasiaTebeli.

1.2.5. mravalmxrivi diskriminacia

mravalmxrivi diskrimiancia (multiple discrimination) agreTve

axali kategoriaa, romelic saxezea, rodesac gansxvavebuli

mopyroba xorcieldeba imis gamo, rom pirs erToblivad axasiaTebs

ramdenime niSani.113 erTi SexedviT, diskriminaciis am formis

arseboba zedmetia, radgan erTi niSnis safuZvelze gansxvavebuli

mopyroba ukve aris diskriminacia da mrvali niSnis safuZvelze

gansxvavebuli mopyroba avtomaturad dakvalificirdeba

diskriminaciad. Tumca, SeiZleba iyos iseTi SemTxveva, rodesac

gansxvavebuli mopyroba ganxorcielda imitom, rom garkveuli

niSnebi pirs erTobliobaSi axasiaTebda. magaliTad, SesaZloa piri

tolerantuli iyos seqsualuri umciresobebis mimarT da eTnikurad

qarTvelebis mimarT, Tumca rodesac eTnikurad qarTveli iqneba

seqsualuri umciresobis warmomadgeneli am niSnebis erTobliobam

ganapirobos piris mimarT diskriminacia. swored aseTi SemTxvevebis

regulirebisTvis aris saWiro mravalmxrivi diskriminaciis

arseboba.114

112 OSCE/ODIHR Overview of Anti-Discrimination Legislation in the Western Balkans (Warsaw, 28 March
2014), § 9.
113 Uccellari P., Multiple Discrimination: How Law Can Reflect Reality, “The Equal Rights Review”, 1,
2008, 25.
114 OSCE/ODIHR Opinion on the Draft Law on the Elimination of All Forms of Discrimination of Georgia
(Warsaw, 18 October 2013), § 23.
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2. diskriminaciasTan efeqturi brZolis mizniT
saxelmwifos mier gansaxorcielebeli RonisZiebebi

diskriminaciasTan brZola Tanasworobis uflebis

uzrunvelyofis aucilebeli winapirobaa da saxelmwifos mier unda

ganxorcieldes yvela is RonisZieba, rac aucilebelia adamianis

uflebebis erovnul doneze uzrunvelsayofad. adamianis uflebaTa

samarTlis mixedviT, saxelmwifos ekisreba rogorc negatiuri

valdebuleba, rom Tavad ar daarRvios adamianis uflebebi, agreTve

pozitiuri valdebuleba, rom gaataros Sesabamisi zomebi uflebebis

uzrunvelsayofad.115 Tavis mxriv, pozitiuri valdebuleba or

nawilad iyofa, rom saxelmwifom daicvas adamianebi maTi uflebebis

mesame pirTa mxridan darRvevisgan (duty to protect) da Seqmnas adamianis

uflebebis uzrunvelsayofad aucilebeli pirobebi (duty to fulfill).116

adamianis uflebebis dacvis valdebuleba saxelmwifosgan moiTxovs

efeqturi prevenciuli RonisZiebebis gatarebas, xolo darRvevis

dafiqsirebis SemTxvevaSi mis droul identifikacias da

damrRvevisaTvis saTanado pasuxismgeblobis dakisrebas. agreTve

aucilebelia darRveuli uflebis aRdgenis saTanado meqanizmebis

arseboba.117 rac Seexeba uflebebis uzrunvelsayofad aucilebeli

pirobebis Seqmnas, am SemTxvevaSi aucilebelia uflebis

realizebisTvis saWiro sistemis, meqanizmebis, infrastqruqturis da

sxva msgavsi garemoebebis arseboba.118

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

Tanasworobis uflebis uzrunvelsayofad da Sesabamisad,

diskriminaciis winaaRmdeg sabrZolvelad, aucilebelia

saxelmwifoSi arsebobdes iseTi sistema da meqanizmebi, romelic

efeqturad uzrunvelyofs diskriminaciis prevencias, gamovlenas,

115 burduli i., gociriZe e., erqvania T. da sxv, saqarTvelos konstituciis
komentari, Tbilisi, 2013, 58.
116 De Schutter Olivier, Eide Asbjørn, Khalfan Ashfaq et al, Commentary to the Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights, “Human Rights
Quarterly”, 34(4), 2012, 1090.
117 Report of the Special Representative of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, John Ruggie Guiding Principles on Business and
Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework,
A/HRC/17/31 (21 March 2011), 7.
118 Green M., What We Talk About When We Talk About Indicators: Current Approaches to Human Rights
Measurement, “Human Rights Quarterly”, 23(4), 2001, 1072.
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saTanado pasuxismgeblobis dakisrebas da darRveuli uflebis

aRdgenas.

2.1. diskriminaciis prevenciisTvis saWiro zomebi
diskriminaciasTan brZola da misi aRmofxvra ar niSnavs

mxolod diskriminaciis faqtebze efeqtur reagirebas, aramed es

aris mudmivi procesi, romlis umniSvnelovanesi komponentia

diskriminaciis maqsimaluri prevencia.119 diskriminaciis SemTxvevebis

Tavidan asacileblad aucilebelia sazogadoebaSi cnobierebis

amaRleba,120 diskriminaciuli normebis Secvla/gauqmeba121 da

pozitiuri RonisZiebebis ganxorcieleba Tanasworobis

uzrunvelsayofad.122 Sesabamisad, mizanSewonilia TiToeuli

prevenciuli RonisZiebis siRrmiseuli ganxilva.

2.1.1. cnobierebis amaRleba Tanasworobis wasaxaliseblad da
diskriminaciis aRmosafxvrelad

diskriminaciis samarTlebrivi bunebis analizisas aSkara

gaxda, rom es iseTi fonomenia, romelic motivirebulia calkeuli

niSnis mqone pirebis mimarT uaryofiTi damokidebulebiT. amasTan,

umetes SemTxvevaSi aratolerantuli damokidebuleba scdeba

individs personalur aRqmas da SesaZloa garkveuli eris,

kulturis an rwmenisTvis damaxasiaTebeli gaxdes. amitom,

diskriminaciis gamovlenil faqtebze reagireba araefeqturi iqneba

Tu Tavad maT gamomwvev mizezs ar aRmofxvris saxelmwifo.

sazogadoebaSi cnobierebis amaRleba, bunebrivia, Zalian did

Zalisxmevas saWiroebs da kompleqsuri zomebis gatarebas moiTxovs

saxelmwifosgan.

sruliad logikurad, rasobrivi diskriminaciis yvela

formis aRmofxvris Sesaxeb gaeros konvencia am kuTxiT ZiriTad

aqcents ganaTlebis sistemaze akeTebs da moiTxoves, rom

upirvelesad ganaTlebis sistema unda iyos iseTi, romelic, erTi

119 ECRI General Policy Recommendation N7 on National Legislation to Combat Racism and Racial
Discrimination (13 December 2002), § 8.
120 Explanatory Memorandum to ECRI general policy recommendation N7 on national legislation to combat
racism and racial discrimination, § 27.
121 International Convention on the Elimination of All Forms of Racial Discrimination, Art. 2(1)(c).
122 UN Human Rights Committee, General Comment N18: Non-discrimination, § 10.
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mxriv, waaxalisebs Tanasworobasa da tolerantobas da meore mxriv,

aRmofxvris diskriminciis gamomwvev stereotipebs.123 Tumca, cxadia,

mxolod ganaTlebis sistema ar aris sakmarisi mTlianad

sazogadoebis cnobierebis asamaRleblad, radgan sazogadoebis

garkveul nawils aRar aqvs Sexeba ganaTlebis sistemasTan an

SesaZloa ganaTlebis miRebis procesSi es sistema saerTod ar iyo

morgebuli im moTxovnebze, romlebic saWiroa Tanasworobis

wasaxaliseblad. amitom, aucilebelia mTeli rigi treningebisa da

sainformacio Sexvedrebis warmoeba, gansakuTrebiT ki

mniSvnelovania sajaro funqciebis ganmaxorcielebeli pirebis

cnobierebis amaRleba.124 agreTve, mniSvnelovania media saSualebebis

treningi imisaTvis, rom informaciis gavrcelebisas gamoiricxos

diskriminaciuli elementebi.125

2.1.2. diskriminaciuli regulaciebis modificireba
diskriminaciuli qmedebebis Tavidan asacileblad Semdegi

mniSvnelovani RonisZieba, rac saxelmwifom unda ganaxorcielos

moqmedi diskriminaciuli kanonebis, normebisa da regulaciebis

modificirebaa. aRniSnuli valdebuleba pirdapir gamomdinareobs

gaeros antidiskriminaciuli konvenciebidan126 da logikuria am

valdebulebis arseboba, radgan diskriminaciuli regulaciebi da

normebi safuZvelia mravali diskriminaciuli qmedebisa, romelic

maT safuZvelze ganxorcieldeba. regulaciebis doneze

diskriminacia pirdapiri diskriminaciis Zalian TvalsaCino

SemTxvevaa da saxelmwifoebs ekisrebaT maTi myisieri Secvlis an

gauqmebis valdebuleba.

amave konteqstSi aRsaniSnavia konvenciebis moTxovna

saxelmwifoebma moaxdinon diskriminaciuli Cveulebebis

modificireba.127 zemoT rogorc aRiniSna, calkeuli eris

tradiciebi da Cveulebebi SesaZloa ar iyos Sesabamisi

Tanasworobis uflebis moTxovnebTan, magram adamianis uflebebis

123 International Convention on the Elimination of All Forms of Racial Discrimination, Art. 7.
124 Explanatory Memorandum to ECRI general policy recommendation N7 on national legislation to combat
racism and racial discrimination, § 54.
125 Convention on the Rights of Persons with Disabilities, Art. 8(2)(c).
126 ix. International Convention on the Elimination of All Forms of Racial Discrimination, Art. 2(1)(c);
Convention on the Elimination of All Forms of Discrimination against Women, Art. 2(f); Convention on
the Rights of Persons with Disabilities, Art. 4(1)(b).
127 ix. Convention on the Elimination of All Forms of Discrimination against Women, Art. 2(f); Convention
on the Rights of Persons with Disabilities, Art. 4(1)(b).
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universalizmi moiTxovs, rom Tanasworobis ufleba

uzrunvelyofili iyos universalurad yvela adamianisTvis da

tradiciebi Tu Cveulebebi ar SeiZleba xelSemSlel faqtors

TamaSobdnen.128 Sesabamisad, am gadmosaxedidan logikuria, rom

saxelmwifos evaleba, maT Soris, Cveulebebis modificireba Tu es

saWiroa diskriminaciasTan sabrZolvelad. Tumca, am valdebulebis

Sesruleba damokidebulia ramdenime problemasTan: 1) saxelmwifo

ar qmnis Cveulebebs da sakiTxavia rogor SeiZleba man misi

modificireba moaxdinos; 2) Cveuleba da tradicia adamianis Sinagani

rwmenis gamomxatvelia, romelic mniSvnelovan wvlils TamaSobs

adamianis ganviTarebaSi.

adamianis uflebebis universalizmisa da relativizmis

sakiTxi samarTlis doqtrinaSi dausrulebeli debatis sagania,

romelic aqtualuria CveulebebTan mimarTebiT. gansaxilvel

sakiTxTan mimarTebiT mniSvnelovania adamianis uflebebis venis

msoflio konferenciaze gaJRerebuli midgoma, romlis mixedviTac,

adamianis uflebebi aris universaluri da yvelasTvis unda iqnes

uzrunvelyofili, Tumca maTi realizebisas gaTvaliswinebuli unda

iyos istoriuli, kulturuli da religiuri Taviseburebebi.129

rogorc Cans, msoflio konferenciam aRiara kulturuli

mravalferovneba da adamianis uflebebis realizebisas maTi

pativiscema moiTxova. es midgoma marTalia ar iZleva pasuxs rogor

unda moxdes im Cveulebebis pativiscema, romlebic adamianis

uflebebs ewinaaRmdegeba,130 magram mniSvnelovania imis aRiareba, rom

adamianis uflebebis universalizmi ar gulisxmobs tradiciebis,

Cveulebebisa da kulturis gaerTferovnebas. anu, universaluri unda

iyos adamianis uflebebi da ara Cveulebebi, rac niSnavs imas, rom

saxelmwifom Cveulebebis modificirebaze ki ar unda izrunos,

aramed samarTlebrivad uzrunvelyos adamianis uflebebis dacva

nebismieri Cveulebis pirobebSi. Cveuleba SesaZloa

ewinaaRmdegebodes Tanasworobis uflebas, Tumca saxelmwifos ar

unda hqondes misi modificirebis mcdeloba, radgan Cveuleba aris

sazogadoebrivi da ara samarTlebrivi movlena. Cveulebas qmnis

xalxi da ara saxelmwifo, Sesabamisad misi modificirebac xalxis

128 Steiner H. J., Alston P. and Goodman R., International Human Rights in Context: Law, Politics and
Morals, 3rd edition, Oxford, 2007, 518.
129 Vienna Declaration and Programme of Action, Adopted by the World Conference on Human Rights in
Vienna (25 June 1993), § 5.
130 Charlesworth H. and Chinkin C., The boundaries of international law: A feminist analysis, Manchester,
2000, 228.
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mier unda xdebodes. Cveuleba adamianis pirovnuli ganviTarebisTvis

mniSvnelovani fenomenia da rodesac adamiani mas nebayoflobiT

misdevs is ar SeiZleba iyos saxelmwifos Carevis obieqti, Tundac

is ewinaaRmdegebodes Tanasworobis uflebas. saxelmwifos

pozitiuri valdebuleba daicvas Tanasoworobis ufleba unda

gamovlindes imaSi, rom arsebobdes Sesabamisi samarTlebrivi da

instituciuri CarCo, romelic pirs SesaZleblobas miscems daicvas

Tavisi ufleba, rodesac Cveuleba mas ewinaaRmdegeba.

yovelive zemoaRniSnulidan gamomdinare, saxelmwifos unda

evalebodes im diskriminaciuli normebis, regulaciebis Tu

debulebebis modificireba, romlebsac aqvT samarTlebrivi buneba

da saxelmwifo uxeSad ar unda Caerios kulturuli Tu CveulebiTi

normebis modificirebis procesSi.

2.1.3. Tanasworobis uzrunvelsayofad saxelmwifos mier
gansaxorcielebeli pozitiuri RonisZiebebi

iribi diskriminaciis samarTlebrivi bunebis analizisas

gamovlinda, rom saxelmwifo valdebulia mniSvnelovnad

gansxvavebul pirobebSi myof pirebs Tanasworad ar moeqces. piriqiT,

imisaTvis, rom Tanasworobis uflebis realizeba moxdes,

saxelmwifo gansxvavebul pirebs gansxvavebulad unda moepyras.131

ufro metad rom dazustdes es principi SeiZleba iTqvas, rom

saxelmwifom yvela piris individualuri saWiroeba unda

gaiTvaliswinos adamianis uflebebis uzrunvelsayofad, raTa ar

daarRvios maTi Tanasworobis ufleba. Tumca, saxelmwifos mier am

valdebulebis Sesruleba sakmaod did praqtikul problemasTan

aris dakavSirebuli, radgan SesaZloa gansxvavebuli saWiroebis

mqone pirebis mimarT gansxvavebuli mopyroba Tavad Sefasdes

diskriminaciad, rasac realurad adgili hqonda saqmeze D.H. and others

v. Czech Republic. am SemTxvevaSi CexeTis respublikam specializebuli

saswavlo programa SeimuSava CamorCenili moswavleebisTvis, raTa

gaeTvaliswinebina maTi gansakuTrebuli saWiroeba da umoqmedoba

diskriminaciad ar Sefasebuliyo,132 Tumca Sedegad es qmedeba Tavad

Sefasda diskriminaciad.133 amitom, yovelTvis iqneba safrTxe imisa,

rom saxelmwifos mier miRebuli pozitiuri zomebi Tavad Sefasdes

131 Thilimmenos v. Greece, App. no. 34369/97 (ECtHR, 6 April 2000), § 44.
132 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 155.
133 iqve, § 221.
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diskriminaciad da es yvela saxelmwifos reluqtanturs gaxdis, rom

saTanadod Seasrulos pozitiuri valdebulebebi.

zemoaRniSnuli midgoma konkretuli principis saxiT aisaxa

SezRuduli SesaZleblobis mqone pirTa uflebebis gaeros

konvenciaSi, romelic cnobilia `gonivruli misadagebis~ saxiT.134

gonivruli misadagebis principi miznad isaxavs SezRuduli

SesaZleblobis mqone pirebisTvis aucilebeli da Sesabamisi zomebis

gatarebas, imisaTvis, rom maT sxva pirebis msgavsad moaxdinon

uflebebis realizeba. amasTan, konvencia azustebs, rom am principis

realizeba saxelmwifos ar akisrebs ararealur da gadaWarbebul

tvirTs.135 realurad, es aris piris individualur saWiroebebze

morgebuli principi da, pirvel rigSi, gamoiyeneba SezRuduli

SesaZleblobis mqone pirTa mimarT, Tumca es principi ufro farTo

gamoyenebisaa Tavisi Sinaarsidan gamomdinare.136 amitom, nebismier

SemTxvevaSi, rodesac pirs SezRuduli SesaZleblobis Tu sxva

obieqturi garemoebis gamo aqvs individualuri saWiroeba,

saxelmwifom misi uflebebis realizeba am saWiroebis

gaTvaliswinebiT unda moaxdinos.

pozitiuri zomebis kidev erTi kategoria gulisxmobs de

faqto uTanasoworobis aRmosafxvrelad droebiTi zomebis

gatarebas. aRniSnul princips iTvaliswinebs rasobrivi

diskriminaciis yvela formis aRmofxvris Sesaxeb137 agreTve qalTa

diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros

konvencia.138 principi dasaSvebad miCnevs pirTa mimarT gansxvavebul

mopyrobas Tu is emsaxureba faqtobrivi uTanasoworbis aRmofxvras

da es gansxvavebuli mopyroba dasruldeba dasaxuli miznis

miRwevisTanave.139 miiCneva, rom amgvari qmedeba erTgavarad winare

diskriminaciis gamosworebas emsaxureba da amiT aris

gamarTlebuli,140 Tumca misi realizeba SesaZloa TviTneburad

moxdes, radgan arasakmarisad aris ganmartebuli misi elementebi.

pirvel rigSi, sakmaod saxifaToa miznad iqnes dasaxuli de faqto

Tanasworobis miRweva, radgan bundovania rodis miiRweva es

134 Convention on the Rights of Persons with Disabilities, Art. 2.
135 iqve.
136 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 644.
137 International Convention on the Elimination of All Forms of Racial Discrimination, Art. 1(4).
138Convention on the Elimination of All Forms of Discrimination against Women, Art. 4(1).
139 CEDAW, General recommendation No. 25, on article 4, paragraph 1, of the Convention on the
Elimination of All Forms of Discrimination against Women, on temporary special measures, § 15.
140 iqve.
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Tanasworoba. Tansworobis uflebis arsi mdgomareobs

adamianebisTvis Tanaswori SesaZleblobebis miniWebaSi,141 rac

avtomaturad iwvevs faqtobriv uTanasworobas. Sesabamisad, de

faqto Tanasworoba yvela sferoSi an verasodes miiRweva, an

miiRweva calkeuli jgufis mimarT xelovnurad upiratesobis

miniWebis, anu araTanaswori pirobebis SeqmniT. nebismier SemTxvevaSi

es Zalian saxifaTo kategoriaa, romelic Tavad qmnis diskriminaciis

safrTxes.

agreTve, unda iTqvas, rom droebiTi specialuri zomebis

gatareba ar aris saxelmwifoze dakisrebuli konvenciuri

valdebuleba, aramed konvenciebis moTxovnaa, rom de faqto

uTanasworobis aRmosafxvrelad ganxorcielebuli gansxvavebuli

mopyroba saxelmwifom ar daakvalificiros diskriminaciad.142

Tumca, am konteqstSic absoluturad zedmetia specialuri

kategoriis Seqmna, radgan gansxvavebuli mopyroba yovelTvis

SeiZleba gamarTldes obieqturi da gonivruli safuZvliT, anu

rodesac is emsaxureba legitimur mizans da mis misaRwevad

gamoyenebuli saSulebebi aucilebeli da proporciulia.143 es

zogadi formula sakmarisad moqnilia imisaTvis, rom yvela

gansxvavebuli mopyroba ar CaiTvalos diskriminaciad da axali

specialuri kategoriis Seqmna namdvilad zedmetia. amasTan, es

kategoria miiCneva, rom aris droebiTi, Tumca droebiToba

damokidebulia dasaxuli miznis miRwevaze, rac Tavis mxriv Zalian

SefasebiTia da qmnis imis safrTxes, rom miRebuli zomebi iqneba

ganusazRvreli vadiT `droebiTi~.

2.2. diskriminaciis faqtebze efeqturi reagireba saxelmwifos
mier

prevencia diskriminaciis aRmosafxvrelad umniSvnelovanesi

komponentia, Tumca maqsimalurad gamarTuli prevenciuli

RonisZiebebis arsebobis drosac, SeuZlebelia diskriminaciis yvela

faqtis Tavidan arideba. Sesabamisad, aucilebelia saxelmwifos

mxridan efeqturi reagireba diskriminaciis yvela gamovlinebaze.

amasTan saxelmwifos efeqturoba ufro TvalsaCinoa diskriminaciis

ukve momxdar faqtebze ganxorcielebuli RonisZiebebis magaliTze.

141 xubua g., samarTlis Teoria, Tbilisi, 2004, 76.
142 Convention on the Elimination of All Forms of Discrimination against Women, Art. 4(1).
143 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184. .
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amitom, saerTaSoriso da regionuli instrumentebi ZiriTad aqcents

akeTeben imaze, rom saxelmwifoebma sworad moaxdinon qmedebis

diskriminaciad dakvalificireba da masze Sesabamisi reagireba

moaxdinon. amisaTvis ki aucilebelia, saxelmwifoSi arsebobdes

Sesabamisi samarTlebrivi baza da instituciuri meqanizmebi,

romlebic antidiskriminaciuli normebis implementacias

moaxdenen.144 aRniSnulidan gamomdinare, mizanSewonilia,

gaanalizebul iqnes ra saxis samarTlebrivi da instituciuri CarCo

unda arsebobdes erovnul doneze, rom diskriminaciasTan brZola

efeqturad CaiTvalos.

2.2.1. efeqturi antidiskriminaciuli kanonmdebloba
erovnuli kanonmdebloba rom qmnides diskriminaciasTan

efeqturad brZolis safuZvels, unda asaxavdes saerTaSoriso da

regionuli instrumentebiT dadgenil standartebs. upirveles

yovlisa, kanonmdeblobaSi mocemuli unda iyos diskriminaciis

definicia da misi saxeebi, romlis mixedviTac SesaZlebeli iqneba

yoveli konkretuli SemTxvevis diskriminaciad kvalifikacia. zemoT

rogorc ukve aRiniSna, gaeros konvenciebSi mocemuli definicia

gansxvavebulia evrosasamarTlos mier dadgenili ganmartebisgan,

romelic Tavis mxriv, eyrdnoba evrokavSiris antidiskriminaciul

direqtivebs. Tumca, am ukanasknelis mier dadgenil definicias ar

ewinaaRmdegeba gaeros konvenciebis interpretacia da mTlianobaSi

saerTaSoriso da regionuli instrumentebi erTobliobaSi iZlevian

diskriminaciis Semadgenel elementebs. amitom, erovnul

kanonmdeblobaSi diskriminacia imgvarad unda ganimartos, rom masSi

asaxuli iyos qmedebis diskriminaciad kvalifikaciisTvis saWiro

yvela elementi, romlebic gaanalizebul iqna wina TavSi.

erovnul doneze diskriminaciis ganmartebisas

gansakuTrebuli yuradReba unda gamaxvildes or faqtorze,

romelTan dakavSirebiTac saerTaSoriso da regionul aqtebSi ar

aris sicxade: 1) gansxvavebuli mopyroba yovelgvari niSnis gareSe

unda dakvalificirdes Tu ara diskriminaciad? 2) diskriminacia

SezRuduli unda iyos Tu ara mxolod kanoniT gaTvaliswinebuli

uflebebiT sargeblobisas ganxvavebuli mopyrobiT? niSnebTan

mimarTebiT, rogorc ukve iTqva, Tanasworoba irRveva maSinac,

144 UN Human Rights Committee, General Comment N18: Non-discrimination, § 9.
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rodesac ver xdeba niSnis identificireba, magram adgili aqvs

TviTneburad gansxvavebul mopyrobas. amitom, mizanSewonili

iqneboda diskriminaciuli niSnis dadgena ar iyos aucilebeli

winapiroba qmedebis diskriminaciad dakvalificirebisTvis, Tumca,

radgan konvenciebi pirdapir miuTiTeben am niSnis arsebobaze da

evrosasamarTlos praqtikac ar aris erTgvarovani, erovnuli

kanonmdebloba, romelic aucilebel elementad miiCnevs

diskriminaciuli niSnis arsebobas ver CaiTvleba araefeqturad.

nebismier SemTxvevaSi niSnebis CamonaTvali ar unda iyos amomwuravi

da SezRuduli, rom regulirebis miRma ar darCes romelime niSani.145

rac Seexeba kanoniT gaTvaliswinebuli uflebiT sargeblobaze

aqcentirebas, 1.1.3. qveTavis analizma rogorc aCvena, diskriminacia

unda aikrZalos, rogorc kanoniT gaTvaliswinebuli uflebebiT

sargeblobisas, agreTve nebismieri sajaro momsaxurebiTa da

saqonliT sargeblobisas. amitom, efeqturi kanonmdebloba orive

aspeqts unda asaxavdes.

rac Seexeba kanonmdeblobis moqmedebis sferos, saxelmwifom

piri diskriminaciisgan unda daicvas nebsimieri mesame pirisgan.

Tumca, imisaTvis, rom kerZo urTierTobebSi zedmetad ar Caerios

saxelmwifo diskriminacia unda aikrZalos mxolod kerZo pirebs

Soris iseT urTierTobaSi, romelic sajarod SeTavazebul

momsaxurebas an saqonels ukavSirdeba.146 aRniSnulidan gamomdinare,

efeqturi kanonmdebloba pasuxismgeblobas unda awesebdes ara

mxolod sajaro pirebze, aramed kerZo pirebzec, Tu maTi saqmianoba

scdeba wminda saxis kerZo urTierTobebs.

efeqturi kanonmdebloba, bunebrivia, gansakuTrebul

yuradRebas unda uTmobdes procesualur normebs, romliTac

gaTvaliswinebuli iqneba antidiskriminaciuli materialuri

nomrebis praqtikuli implementacia. Sesabamisad, prevenciiT

dawyebuli, diskriminaciis faqtebis referirebisa da misi Sedegebis

aRmofxvris meqanizmi Zalian detalurad unda iyos gawerili

erovnul kanonmdeblobaSi. am sakiTxze sistematizirebuli

rekomendaciebi aqvs gakeTebuli rasizmisa da Seuwynareblobis

145 detalurad ix. 1.1.2. qveTavi.
146 Developing Anti-Discrimination Law in Europe, Prepared by Isabelle Chopin and Catharina Germaine-
Sahl for the European Network of Legal Experts in the Non-discrimination Field (October 2013), 65.
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winaaRmdeg evropul komisias (SemdegomSi - ECRI),147 romlis

analizic mizanSewonilia ganzogadebuli daskvnebis gasakeTeblad.

ECRI-s rekomendaciiT erovnulma kanonmdeblobam

konstituciis doneze unda gaiTvaliswinos Tanasworobis principi

da saxelmwifo valdebuleba, rom yvela adamiani daicvas

diskriminaciisgan. amasTan, konstituciaSive unda gakeTdes daTqma,

rom kanoniT ganisazRvreba SemTxvevebi, rodesac gansxvavebuli

mopyroba ar iTvleba diskriminaciad.148 aRniSnulTan mimarTebiT,

unda iTqvas, rom cxadia konstitucia maqsimalurad zogadad unda

exebodes Tanasworobis uflebas, Tumca konstituciuri norma ver

iqneba efeqturi, Tu gansxvavebuli mopyrobis gamarTlebis

SemTxvevebi kanoniT iqneba gansazvRruli, radgan sxva

sakanonmdeblo aqtebis konstituciuroba ar SeiZleba Sefasdes im

normebis safuZvelze, romlebic agreTve kanoniT aris

gansazRvruli. yovelgvari koliziis Tavidan acilebis mizniT,

saWiroa konstituciis donezeve ganisazRvros diskriminaciis

elementebi. rogorc minimum, konstituciis teqstidan unda

dgindebodes, rom diskriminaciuli niSnebis CamonaTvali ar aris

amomwuravi da gansxvavebuli mopyroba gamarTlebulia mxolod

obieqturi da gonivruli mizeziT. cxadia, nebismier SemTxvevaSi

konstituciuri normis ganmartebis prerogativa sakonstitucio

sasamarTlos gaaCnia, Tumca antidiskriminaciuli norma ufro

efeqturi iqneba Tu mas SeZlebisdagvarad mcire ganmarteba

dasWirdeba.

imisaTvis, rom erovnuli kanonmdebloba iyos efeqturi da

srulad iTvaliswinebdes diskriminaciis msxverplis saWiroebebs,

aucilebelia kompleqsuri midgoma, rac moiTxovs saTanado sisxlis,

administraciuli da samoqalaqo kanomdeblobis arsebobas.149

samoqalaqo samarTalze aqcentireba komisiis poziciiT aris

xazgasma imisa, rom diskriminacia unda aikrZalos ara mxolod

sajaro aramed kerZo seqtorSic150 da amasTan aucilebelia,

diskriminaciuli normebis modificireba maT Soris kerZo xasiaTis

147 ECRI General Policy Recommendation N7 on National Legislation to Combat Racism and Racial
Discrimination (13 December 2002).
148 iqve, § 2.
149 Explanatory Memorandum to ECRI general policy recommendation N7 Introduction on national
legislation to combat racism and racial discrimination, § 3.
150 iqve, § 7.
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regulaciebSi.151 administraciuli samarTlis nawilSi komisia

iTxovs sasamarTlo an/da administraciuli procedurebis

arsebobas, romelic advilad xelmisawvdomi iqneba diskriminaciis

yvela msxverplisTvis da uzrunvelyofs diskriminaciis

CamdenisTvis adeqvaturi sanqciis dakisrebas, maT Soris miyenebuli

materialuri Tu moraluri zianis anazRaurebis saxiT.152

rac Seexeba diskriminaciisTvis sisxlissamarTlebriv

pasuxismgeblobas, ECRI pasuxismgeblobas iTxovs diskriminaciis

iseTi mZime formebisTvis rogoricaa, genocidi, rasobrivi SuRlis

gaRviveba da sxv.153 amasTan, principis saxiT mniSvnelovania

moTxovna, rom diskriminaciul niadagze Cadenili danaSauli

gamocxaddes pasuxismgeblobis damamZimebel garemoebad,154 xolo

sanqcia iyos efeqturi, proporciuli da Semakavebeli efeqtis

mqone.155 aRniSnuli, moTxovnebi sruliad logikuria, Tumca

praqtikul problemebs Seqmnis rekomendaciis im nawilis

gaTvaliswineba, romelic iTxovs sisxlissamarTlebrivi

pasuxismgeblobis dawesebas sajaro funqciis Sesrulebisas

ganxorcielebuli diskriminaciis gamo. realurad, diskriminaciis

sakmaod did raodenobas adgili aqvs swored sajaro funqciis

ganxorcielebis dros da bundovania am SemTxvevaSi

sisxlissamarTlebrivi pasuxismgebloba rogor unda gaimijnos

administraciuli pasuxismgeblobisgan, romelic agreTve unda iyos

efeqturi, proporciuli da Semakavebeli efeqtis mqone.156 aRniSnul

sakiTxTan mimarTebiT, ECRI damatebiT ganmartavs, rom

pasuxismgeblobis sxvadasxva saxe erTmaneTs unda avsebdes da

sisxlissamarTlebrivi pasuxismgebloba aris Zlieri Semakavebeli

efeqtis mqone saSualeba.157 Sesabamisad, aucilebelia erovnul

doneze mkacrad gaimijnos diskriminaciisTvis administraciuli da

sisxlissamarTlebrivi pasuxismgeblobis dakisrebis winapirobebi.

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas,

rom efeqturi antidiskriminaciuli kanonmdebloba orientebuli

unda iyos diskriminaciis msxverplis interesebze da mas unda

151 iqve, § 14.
152 iqve, §§ 12-13.
153 iqve, §§ 18-19.
154 iqve, § 21.
155 iqve, § 23.
156 iqve, § 12.
157 iqve, § 3.
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aZlevdes darRveuli uflebis aRdgenis efeqtur saSualebebs.

Sesabamisad, aucilebelia, gaanalizdes Tu ra saSualebebiT unda

xdebodes diskriminaciis Sedegad darRveuli Tanasworobis

uflebis aRdgena.

2.2.2. Tanasworobis darRveuli uflebis aRdgenis efeqturi
saSualebebi

darRveuli uflebis samarTlebrivi wesiT aRdgenis

SesaZlebloba adamianis ZiriTadi uflebebis is maxasiaTebelia,

romelic samarTlebriv aqtSi arsebul debulebebs praqtikul

daniSnulebas sZens.158 sxva sityvebiT rom iTqvas, adamianis uflebis

arseboba Tavis TavSi gulisxmobs imas, rom misi darRvevis

SemTxvevaSi SesaZlebelia samarTlebrivi wesiT  misi dacva da

piriqiT, Tu SeuZlebelia darRveuli uflebis aRdgena, maSin

realurad adamianis ufleba arc arsebobs.159 swored amitom,

adamianis uflebaTa yvela ZiriTadi saerTaSoriso160 da regionuli

aqti pirdapir gansazRvravs uflebis samarTlebrivi wesiT dacvis

SesaZleblobas.161

evropuli konvenciis me-13 muxlis implementaciasTan

mimarTebiT strasburgis sasamarTlo saxelmwifoebs aZlevs farTo

diskreciis saSualebas.162 Tumca, sxvadasxva gadawyvetilebebSi

sasamarTlom gansazRvra ZiriTadi principebi, romlebic

gamoyenebul unda iqnes darRveuli uflebis erovnul doneze

aRsadgenad. kerZod, saqmeze Aksoy v. Turkey sasamarTlom aRniSna, rom

darRveuli uflebis aRdgena sxvadasxva formiT SeiZleba moxdes,

Tumca is unda iyos efeqturi ara mxolod kanonis doneze aramed

158 Tomuschat C., Human Rights: Between Idealism and Realism, 2nd edition, Oxford, 2008, 5.
159 Steiner H. J., Alston P. and Goodman R., International Human Rights in Context: Law, Politics and
Morals, 3rd edition, Oxford, 2007, 263.
160 ix. magaliTad, adamianis uflebaTa sayovelTao deklaraciis me–8 muxli.
agreTve, samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis me–2
muxlis me–2 punqti da me–3 punqtis „b“ qvepunqti.
161 adamianis uflebaTa evropuli konvenciis me–13 muxli; adamianis uflebaTa
amerikuli konvenciis me–2 muxli; adamianis da xalxTa uflebebis Sesaxeb
afrikuli qartiis pirveli muxli.
162 Remedies and Sanctions in EC non-discrimination law: Effective, proportionate and dissuasive national
sanctions and remedies, with particular reference to upper limits on compensation to victims of
discrimination (European Commission Directorate-General for Employment, Social Affairs and Equal
Opportunities, June 2005), 21.
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implementaciis etapzec.163 Grady v. UK-s gadawyvetilebaSi

sasamarTlom aucileblad miiCnia darRveuli uflebiT gamowveuli

uaryofiTi Sedegis Semsubuqeba,164 xolo saqmeze Aydin v. Turkey
sasamarTlom daazusta, rom uaryofiTi Sedegis Semsubuqeba

kompensaciiT unda moxdes.165

evropul konvenciasTan SedarebiT ufro Sors midis

rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros

konvencia, romelic moiTxovs, rom diskriminaciiT miyenebuli

zianisTvis aucilebelia arsebobdes samarTliani da adeqvaturi

reparacia.166 Seabamisma komitetma zogad rekomendaciaSi rogorc

ganmarta, am kategoriis qveS, maT Soris, igulisxmeba materialuri

da moraluri zianis anazRaureba. 167

Sesabamisad, aucilebelia, darRveuli uflebis aRsadgenad

gamoyenebuli zomebi iyos efeqturi, proporciuli da Semakavebeli

efeqtis mqone.168 efeqturad miiCneva iseTi zomebi, romlebic

realurad iZleva dasaxuli miznis miRwevis SesaZleblobas.

proporciuli saSualeba unda iyos Cadenili qmedebis simZimis da

xasiaTis Sesabamisi, xolo Semakavebeli efeqtis mqonea iseTi

sanqcia, romelic sakmarisad mkacria imisaTvis, rom maqsimalurad

gamoricxos samomavlod imave qmedebis Cadenis SesaZlebloba.169

amasTan, imisaTvis, rom darRveuli uflebis aRdgena iyos

erTdroulad efeqturi, proporciuli da Semakavebeli efeqtis

mqone, kompleqsurad unda iqnes gamoyenebuli reperaciis yvela

saWiro zemoT ganxiluli saSualeba samoqalaqo, administraciuli

Tu sisxlis samarTlis farglebSi. 170

163 Aksoy v. Turkey, App. no. 21987/93 (ECtHR, 18 December 1996), § 95.
164 Smith and Grady v. UK, App. nos. 33985/96 and 33986/96 (ECtHR, 27 September 1999) § 135.
165 Aydin v. Turkey, App. no. 23178/94 (ECtHR, 25 September 1997), § 103.
166 International Convention on the Elimination of All Forms of Racial Discrimination, Art. 6.
167 Remedies and Sanctions in EC non-discrimination law: Effective, proportionate and dissuasive national
sanctions and remedies, with particular reference to upper limits on compensation to victims of
discrimination (European Commission Directorate-General for Employment, Social Affairs and Equal
Opportunities, June 2005), 22.
168 iqve, 5.
169 iqve, 10.
170 iqve, 5.
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2.3. diskriminaciasTan brZolis specialuri organos arsebobis
saWiroeba

wina qveTavebSi ganxilul iqna Tu ra Ronisiebebi unda

ganxocieldes saxelmwifos mier diskriminaciasTan sabrZolvelad

da rogori unda iyos Sesabamisi samarTlebrivi mocemuloba. Tumca,

imisaTvis, rom diskriminaciasTan brZola realurad iyos efeqturi,

aucilebelia, arsebobdes saTanado institucionaluri meqanizmebi,

romlebic uzrunvelyofen antidiskirminaciuli debulebebis

praqtikul implementacias da ganaxorcieleben yvela saWiro zomas

prvenciiT dawyebuli, diskriminaciis faqtebis gamovlenisa da

darRveuli uflebis aRdgeniT damTavrebuli. saerTaSoriso

antidiskriminaciuli instrumentebis Sesabamisad, efeqturi

instituciuri CarCo unda moicavdes sasamarTlo da

administraciuli meqanizmebis arsebobas, romlebiTac

uzrunvelyofili iqneba diskriminaciis winaaRmdeg brZola da

darRveuli uflebis aRdgena.171

sasamarTlo, cxadia, uflebis dacvis yvelaze mniSvnelovani

saSualebaa, Tumca sasamarTlos mandati aris kanoniT mkacrad

gansazRvruli da misi funqciis Sesabamisi. saTanado sakanonmdeblo

safuZvlebis arsebobisas sasamarTlos meSveobiT SesaZlebelia

diskriminaciis Sedegad darRveuli uflebis aRdgena, Tumca,

rogorc ukve ganxilul iqna, diskriminaciasTan brZola gacilebiT

farTo da kompleqsur midgomas saWiroebs, vidre mxolod ukve

gamovlenili diskriminaciis faqtebis sapasuxo zomebis gatareba.

aRniSnulidan gamomdinare, imisaTvis rom diskriminaciasTan brZola

iyos efeqturi saxelmwifoTa umetesobaSi iqmneba specializebuli

organo, romelic pasuxismgebelia Tanasworobis dacvaze. 172 evropis

sabWos wevri qveynebisTvis amgvari organos Seqmnis saWiroeba

gansazRvrulia rasizmisa da Seuwynareblobis winaaRmdeg evropuli

komisiis N2 zogadi politikis rekomendaciiT (General Policy

Recommendation).173 evrokavSiris wevri qveynebisTvis specializebuli

171 Kudla v. Poland, App. no. 30210/96, (ECtHR, 26 October 2000), § 157; gaeros adamianis
uflebaTa komitetis 2004 wlis N34 zogadi komentaris me-15 punqti.
172 <http://www.coe.int/t/dghl/monitoring/ecri/library/links_en.asp#bodies> [26.05.2014].
173 <http://www.coe.int/t/dghl/monitoring/ecri/activities/gpr/en/recommendation_n2/Rec02en.pdf>
[26.05.2014].
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organos Seqmna damatebiT gaTvaliswinebulia specialuri

direqtivebiT.174

imisaTvis, rom Tanasworobis dacvis organom Seasrulos

Tavisi funqcia da uzrunvelyos diskriminaciisgan pirTa efeqtiani

dacva, saWiroa mas saTanado funqciebi gaaCndes. calkeul

saxelmwifoTa antidiskriminaciuli kanonebis Sefasebisas euTos

demokratiuli institutebisa da adamianis uflebaTa ofisis

(OSCE/ODIHR) mier araerTxel dafiqsirda pozicia, rom

Tanasworobis dacvis specializirebuli organos mandati unda

faravdes, rogorc sajaro, ise kerZo sferos.175 amasTan, es organo

ver CaiTvleba efeqturad Tu mas ar eqneba saTanado SesaZlebloba,

rom daakisros jarima, zianis anazRaureba an diskriminaciis

Sedegebis aRmosafxvrelad miiRos sxva efeqturi  zoma. 176 amasTan

aRsaniSnavia, rom euTom moldovis antidiskriminaciuli

kanonproeqtis komentirebisas eqspliciturad aRniSna, rom

Sesasruleblad savaldebulo gadawyvetilebebis miRebis

SesaZlebloba unda hqondes ara mxolod sasamarTlos, aramed

Tanasworobis uzurnvelyofaze pasuxismgebel specializirebul

organosac,177 Tumca am SemTxvevaSi jarimebis da sanqciebis dakisreba

mxolod administraciuli pasuxismgeblobiT unda Semoifarglos.178

analogiuri midgoma aqvs SemuSavebuli rasizmisa da

Seuwynareblobis winaaRmdeg evropul komisias, romelic miiCnevs,

rom diskriminaciis winaaRmdeg mimarTuli kanonmdebloba unda

faravdes, rogorc sajaro ise kerZo sferos179 da is unda

iTvaliswinebdes efeqtur da proporciul sanqciebs.180 ECRI
CamoTvlis mTel rig uflebamosilebebs, romliTac sasurvelia

aRWurvil iyos diskriminaciasTan brZolis specializebuli

174 ix. Council Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin (29 June 2000), Article 13; Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods
and services (13 December 2004).
175 OSCE/ODIHR Comments on the Draft Law on Prevention and Protection against Discrimination of the
Former Yugoslav Republic of Macedonia (13 October 2009), § 44.
176 iqve, § 48; OSCE/ODIHR Opinion on the Draft Law on Preventing and Combating Discrimination of
the Republic of Moldova (29 October 2010), § 70.
177 OSCE/ODIHR Opinion on the Draft Law on Preventing and Combating Discrimination of the Republic
of Moldova (29 October 2010), § 71.
178 iqve, § 73.
179 ECRI General Policy Recommendation N7 on National Legislation to Combat Racism and Racial
Discrimination (13 December 2002), § 7.
180 iqve, § 12.
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organo,181 Tumca gansakuTrebuli aqcenti keTdeba iseT funqciebze,

rogoricaa: diskriminaciis msxverplTa daxmareba, saqmeebis

ganxilvis SesaZlebloba, sakanonmdeblo normebis daxvewisTvis

winadadebebis wardgena, cnobierebis amaRleba, diskriminaciasTan

brZolis kuTxiT arsebuli mdgomareobis Seswavla da Sesabamisi

angariSebis momzadeba. 182

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas,

rom diskriminaciasTan brZolis instituciuri meqanizmebi moicavs

sasamarTlo da administraciuli institutebis arsebobas,

romlebmac erTianobaSi unda uzrunvelyos yvela im RonisZiebis

ganxorcieleba, romelic aucilebelia diskriminaciasTan

efeqturad sabrZolvelad prevenciis, diskriminaciis faqtebis

gamovlenisa da misi Sedegebis aRmofxvris saxiT.

181 ECRI General Policy Recommendation N2 on Specialised Bodies to Combat Racism, Xenophobia,
Antisemitism and Intolerance at National Level (13 June 1997), Principle 3.
182 ECRI General Policy Recommendation N7 on National Legislation to Combat Racism and Racial
Discrimination (13 December 2002).
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3. specialuri antidiskriminaciuli aqtebis arsebobis
mizanSewoniloba diskriminaciis zogadi akrZalvis fonze

saerTaSoriso, regionul da erovnul doneze SesamCnevia

aSkara tendencia, rom Tanasworobis uzrunvelsayofad zogadi

regulaciebis paralelurad Seiqmnas specialuri aqtebi. es ki aCens

bunebriv kiTxvebs – arsebobs Tu ara calkeuli niSnis mixedviT

specialuri antidiskriminaciuli aqtebis arsebobis saWiroeba?

specialuri aqtebi iZleva Tu ara Tanasworobis uflebis

uzrunvelyofis ufro met garantias? ramdenad efeqturia maTi

praqtikuli implementacia? Sesabamisad, mizanSewonilia aRniSnuli

kiTxvebis WrilSi gaanalizdes saerTaSoriso, regionul da

erovnul doneze moqmedi specialuri antidiskriminaciuli aqtebis

daniSnuleba.

3.1. gaeros antidiskriminaciuli konvenciebis samarTlebrivi
datvirTva da praqtikuli mniSvneloba

samoqalaqo da politikuri uflebebis Sesaxeb paqtisa da

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb paqtis

paralelurad gaeros farglebSi moqmedebs calkeuli konvenciebi,

romlebic miznad isaxavs Tanasoworobis uflebis realizebas.

kerZod, 1965 wels miRebul iqna rasobrivi diskriminaciis yvela

formis aRmofxvris Sesaxeb saerTaSoriso konvencia, 1979 wels -

qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb

saerTaSoriso konvencia, 1989 wels – bavSvis uflebTa dacvis

Sesaxeb saerTaSoriso konvencia, xolo 2006 wels – SezRuduli

SesaZleblobis mqone pirTa uflebebis dacvis Sesaxeb saerTaSoriso

konvencia.183 diskriminaciis zogadi akrZalvis paralelurad

calkeuli konvenciebis miRebis samarTlebrivi da praqtikuli

Sedegebis analizis mizniT, am qveTavSi ganxiluli iqneba Tu ra

Sedegebs ukavSirdeba zogadad gaeros mier adamianis ZiriTadi

uflebebis dacvis Sesaxeb konvenciebis miReba da Seswavlil iqneba

Tu ra individualuri datvirTva aqvs zemoT aRniSnul TiToeul

konvencias.

183 <http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx> [12.04.2015].
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3.1.1. gaeros mier adamianis uflebaTa dacvis saerTaSoriso
xelSekrulebebis miRebis Sedegebi

gaeros adamianis uflebaTa dacvis ZiriTadi xelSekrulebebis

miRebis erT-erTi umTavresi Sedegi aris is, rom amave

xelSekrulebebis safuZvelze iqmneba specialuri komitetebi,

romlebic monitorings uweven Sesabamisi xelSekrulebis praqtikul

implementacias.184 komitetebi aris damoukidebeli eqspertebis

gaerTianeba,185 romelTa mandati moicavs iseT zomebs, rogoricaa

saxelmwifoTa mier perioduli angariSgeba da komitetebis mxridan

reagireba;186 individualuri saCivrebis ganxilva;187 zogadi

komentarebi da rekomendaciebi;188 monitoringis sxva formebi.189

Sesabamisad, gaeros adamianis uflebaTa dacvis konvenciebis

safuZvelze Seqmnili komitetebi mniSvnelovani funqciebiT arian

aRWurvilni, rom monitoringi gauwion saxelmwifoebis mxridan

nakisri valdebulebebis Sesrulebas. Tumca, saxelmwifoTa praqtika

aCvenebs, rom gaeros adamianis uflebaTa dacvis arsebul sistemaSi

sakmao sisuteebi SeiniSneba. es upirvelesad gamoixateba

saxelmwifoebis mier periodul angariSgebis wardgenis

valdebulebis SeusruleblobaSi190 da individualuri saCivrebis

safuZvelze komitetebis mier miRebuli gadawyvetilebis

sarekmondacio xasiaTSi.191 gaeros SigniT mumdivad mimdinreobs

muSaoba am meqanizmebis reformirebaze, Tumca, imis gaTvaliswinebiT,

184 De Schutter Oliver, International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010,
791.
185 Overview of the human rights treaty body system and working methods related to the review of States
parties, HRI/MC/2013/2, 12 April 2013, 3.
186 ix. rasobrivi diskriminaciis yvela formis aRmofxrvis Sesaxeb saerTaSoriso
konvenciis me-9 muxli; samoqalaqo da politikuri uflebebis Sesaxeb
saerTaSoriso paqtis me-40 muxli; ekonomikuri, socialuri da kulturuli
uflebebis Sesaxeb saerTaSoriso paqtis me-16 muxli; qalTa diskriminaciis
aRmofxvris Sesaxeb saerTaSoriso konvenciis me-18 muxli; bavSvis uflebaTa
dacvis saerTaSoriso konvenciis 44-e da 45-e muxlebi; SezRuduli SesaZleblobis
mqone pirTa uflebebis dacvis Sesaxeb saerTaSoriso konvenciis 35-e da 36-e
muxlebi.
187 De Schutter Oliver, International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010,
805.
188 Other activities of the human rights treaty bodies and participation of stakeholders in the human rights
treaty body process, HRI/MC/2013/3, 22 April 2013, § 13.
189 De Schutter Oliver, International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010,
791.
190 Effective functioning of bodies established pursuant to United Nations human rights instruments. Final
report on ehnancing the long-term effectiveness of the Inited Nations human rights treaty system, by Mr
Philip Alston, independent expert (UN Doc. E/CN.4/1997/74, 27 March 1996), § 37.
191 <http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/IndividualCommunications.aspx>
[23.04.2015].
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rom adamianis uflebebis realuri Rirebuleba maT praqtikul

aRsrulebadobaSi gamoixateba, adamianis uflebaTa dacvis sistema

ver CaiTvleba efeqturad, sanam miRebuli gadawyvetilebebi iqneba

sarekomendacio.192 amitom, gaeros adamianis uflebis reformirebis

umTavresi amocana adamianis uflebaTa saerTaSoriso sasamarTlos

Seqmna unda iyos,193 romelic iqneba Zalian Zlieri meqanizmi

imisaTvis, rom saxelmwifoebi iyvnen realurad angariSvladebulni

gaeros winaSe.

3.1.2. gaeros antidiskriminaciuli konvenciebis samarTlebrivi
mniSvneloba

gaeros adamianis uflebaTa dacvis specialuri konvenciebis

miRebis konkretuli praqtikuli Sedegebis ganxilvis Semdeg

mizanSewonilia, gaanalizebul iqnes is samarTlebrivi aspeqtebi,

romelic uSualod calkeul antidiskriminaciul konvenciebs

ukavSirdeba.

3.1.2.1. rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb
saerTaSoriso konvenciis Taviseburebani

erT-erTi pirveli niSani, romlis safuZvelze diskriminaciis

akrZalvisTvisac specialuri konvencia iqna SemuSavebuli, gaxldaT

rasa. aRsaniSnavia, rom rasobrivi diskriminaciis yvela formis

aRmofxvris Sesaxeb gaeros saerTaSoriso konvencia miRebul iqna

1965 wels, rodesac ori saerTaSoriso paqti jer kidev ar iyo

damtkicebuli.194 konvenciis miReba met wilad ganpirobebuli iyo

postkolonialuri memkvidreobis arsebobiT da rasobrivi

diskriminaciis winaaRmdeg gansakuTrebuli aqcentis gakeTebis

saWiroebiT.195

konvenciis miRebiT bevri mniSvnelovani regulacia Semovida,

rogorc uSualod rasobrivi diskriminaciis winaaRmdeg

sabrZolvelad, ise zogadad antidiskriminaciuli principebis

192 <http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/IndividualCommunications.aspx>
[03.05.2015].
193 Trechsel S., A World Court for Human Rights, “Northwestern University Journal of International Human
Rights”, 1, 2004, 3.
194 <http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx> [03.05.2015].
195 McDougall G. J., Toward a Meaningful International Regime: The Domestic Relevance of International
Efforts to Eliminate All Forms of Racial Discrimination, “Harward Law Journal”, 40(3), 1997, 582.
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dasamkvidreblad. pirvel rigSi, konvenciam rasobrivi diskriminaciis

definicia Semoitana, romelmac Tavis TavSi moicva iseTi niSnebi

rogoricaa rasa, kanis feri, sagvareuli, erovnuli da eTnikuri

warmomavloba.196 cxadia, adamianis uflebebis TvalsazrisiT

mniSvnelovania, rom konvenciam moicva ufro farTo niSnebi vidre

uSualod rasa, magram aucileblad unda aRiniSnos, rom konvencia

ar iZleva Tavad rasis definicias. ufro metic, es aspeqti ar aris

dazustebuli arc komitetetis mier, romelmac dReis mdgomareobiT

35 zogadi rekomendacia SeimuSava, Tumca arc erTi maTgani ar Sexebia

rasis ganmartebis sakiTxs.197 Sesabamisad, konvenciis umTavres

naklovanebad unda dasaxeldes is garemoeba, rom samarTlebriv

doneze ar aris ganmartebuli Tu ra igulisxmeba rasis qveS,

romelic konvenciis mixedviT, aris diskriminaciisgan daculi

mTavari niSani.

konvenciis mniSvnelovani siaxlea, rom is saxelmwifoebs

uwesebs, rogorc negatiur valdebulebebs, rom raime formiT ar

miiRon monawileoba diskriminaciul qmedebebSi, ise gansazRvrulia

mTeli rigi pozitiuri valdebulebebi, rom aRmoifxvras

diskriminaciis gamomwvevi samarTlebrivi Tu praqtikuli

winapirobebi.198 rac mTavaria, konvencia krZalavs nebismieri formis

diskriminacias,199 rogorc sajaro, ise kerZo sferoSi.200

adamianis uflebebis konteqstSi araerTgvarovani

damokidebuleba mohyva konvenciis me-4 muxlis moTxovnas, romlis

mixedviTac aikrZala rasobrivi diskriminaciisken mowodeba, waqezeba

an sxvagvari propaganda. diskriminaciis akrZalvis gadmosaxedidan,

cxadia, es norma konvenciis umniSvnelovanes monapovrad unda

Sefasdes, Tumca, aSkaraa, rom am formiT xdeba gamoxatvis

Tavisuflebis mniSvnelovnad SezRudva da es gaxda safuZveli imisa,

rom araerTma saxelmwifom aRniSnul muxlTan dakavSirebiT daTqma

gaakeTa, rom uzurnvelyofili yofiliyo gamoxatvis Tavisuflebis

196 rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros
saerTaSoriso konvenciis pirveli muxli.
197<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=6&DocT
ypeID=11> [27.12.2016].
198 rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros
saerTaSoriso konvenciis me-2 muxli.
199 iqve, me-5 muxli.
200 Concluding Observations of the Committee on the Elimination of Racial Discrimination: United States
of America, U.N. Doc. CERD/C/59/Misc.17/Rev.3 (2001), § 13.
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dacva.201 aSkaraa, rom konvenciis amgvari moTxovna sakmaod

radikaluria, Tumca miuxedavad azrTa sxvadasxvaobisa, Sesabamisma

komitetma mtkiced daicva pozicia, rom rasobriv diskriminaciasTan

efeqturad sabrZolvelad aucilebelia amgvari valdebulebis

arseboba.202 amasTan, adamianis uflebaTa dacvis sxvadasxva

saerTaSoriso normebis moxmobiT, komitetma mkafiod Camoayaliba

sakuTari pozicia, rom am SemTxvevaSi saxeze ar iqneba gamoxatvis

Tavisuflebis darRveva.203 realurad, am konkretul SemTxvevaSi

saxezea adamianis ori fundamenturi uflebis kolizia da zogadi

principidan gamomdinare, dauSvebelia romelime maTgans mieniWos

absoluturi primati. kerZod, calkeul SemTxvevebSi gamarTlebuli

SeiZleba iyos gamoxatvis Tavisuflebis SezRudva, magaliTad,

rodesac saxezea rasobrivi SuRlis gaRvivebis waqezeba an mowodeba.

Tumca, konvenciis me-4 muxli iTxovs rasobriv siZulvilze

dafuZnebuli nebismieri ideebis gavrcelebis akrZalvas, rac

faqtobrivad azrs akargvinebs gamoxatvis Tavisuflebis arsebobas

rasobrivi diskriminaciis konteqstSi. realurad, konvencia iTxovs

rasobriv diskriminaciaze dafuZnebuli siZulvilis enis nebismieri

gamovlinebis akrZalvas, rac srul SesabamisobaSi ver iqneba

gamoxatvis Tavisuflebis moTxovnebTan. swored amitom, rasobrivi

diskriminaciis yvela formis aRmofxvris Sesaxeb komitetma 2013 wels

SeimuSava zogadi rekomendacia uSualod rasobriv siZulvilis

enasTan dakavSirebiT, sadac Seecada daezustebina, rom aucilebelia

or ZiriTad uflebas Soris balansis dacva. kerZod, komitetma

ganmarta, rom diskriminaciis akrZalva da gamoxatvis Tavisufleba

ise unda iyos uzrunvelyofili, rom avsebdes adamianis uflebebis

dacvis sistemas da dauSvebelia romelime maTganisTvis prioritetis

miniWeba.204 komiteti damatebiT azustebs, rom siZulvilis enis

akrZalvisa da pasuxismgeblobis dawesebis dros mxedvelobaSi unda

iqnes miRebuli iseTi faqtorebi, rogoricaa gamoxatvis forma,

konteqsti, piris statusi, miznebi da a.S.205 es midgoma, erTi SexedviT,

sakmaod progresulia da iZleva ori ZiriTadi uflebis moTxovnebis

samarTlianad dabalansebis SesaZleblobas, Tumca zogadi

komentaris analizis safuZvelze dgindeba, rom komiteti am

201 Thornberry P., Confronting Racial Discrimination: A CERD Perspective, “Human Rights Law Review”,
5(2), 2005, 253.
202 iqve.
203 CERD Committee General Recommendation No. 15 on article 4 of the Convention, (17 March 1993).
204 Committee on the Elimination of Racial Discrimination, General Recommendation No. 35 on Combating
racist hate speech (26 September 2013), § 45.
205 iqve, § 15.
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garemoebebis gaTvaliswinebas moiTxovs imis gansasazRvrad

siZulvilis enisTvis unda dawesdes sisxlissamarTlebrivi Tu sxva

saxis pasuxismgebloba.206 Sesabamisad, komitetis uaxlesi zogadi

rekomendaciiTac miCneulia, rom siZulvilis ena unda isjebodes da

amgvari midgoma namdvilad aCens kiTxvis niSnebs gamoxatvis

TavisuflebasTan mimarTebiT.

siZulvilis enis akrZalvisa da gamoxatvis Tavisuflebis

urTierTmimarTebis sakiTxi aris Zalian kargi indikatori Tu ra

uaryofiTi Sedegebi SeiZleba gamoiwvios calkeuli diskriminaciuli

konvenciebis miRebam. zemoT rogorc aRiniSna, rasobrivi

diskriminaciis yvela formis aRmofxvris Sesaxeb konvencia

eqspliciturad iTxovs rasobrivi gamonaTqvmebis akrZalvas da

Sesabamisi komitetis interpretacia pirdapir Tu iribad gulisxmobs

gamoxatvis Tavisuflebis SezRudvas nebismier SemTxvevaSi, rodesac

saqme exeba rasobriv siZulvlis enas. igive sakiTxis analizi

samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis

farglebSi gansxvavebul Sedegebs iZleva. marTalia saerTaSoriso

paqtis me-20 muxlic eqspliciturad iTxovs dirskiminaciuli da

rasobrivi gamonaTqvamebis akrZalvas, magram adamianis uflebaTa

komiteti am normis interpretacias axdens ara mowyvetilad, aramed

gamoxatvis Tavisuflebis konteqstSi da 2011 wels gamocemul zogad

komentarSi ganmartvas, rom me-20 muxlis safuZvelze aucilebelia

saxelmwifoebma daaweson Sesabamisi akrZalvebi, Tumca yvela es

qmedeba unda iyos srul SesabamisobaSi me-19 muxlis moTxovnebTan,

romelic adgens gamoxatvis Tavisuflebis SezRudvis pirobebs.207

Sesabamisad, adamianis uflebebis komiteti ar adgens prioritets

uflebebs Soris da orive uflebas TanabarmniSvnelovnad

ganixilvas, maSin, rodesac rasobrivi diskriminaciis yvela formis

aRmofxvris komiteti diskriminaciis akrZalvis poziciidan uyurebs

sakiTxs. es erTi konkretuli magaliTi gamovlinebaa imisa, rom

calkeuli antidiskriminaciuli konvenciebisa da Sesabamisi

komitetebis SeqmniT SesaZloa dairRves gaeros adamianis uflebaTa

sistemis erTianoba da Tanmimdevruloba, Tu mxolod am specialuri

konvenciebis poziciidan iqneba sakiTxebi Sefasebuli.

206 iqve, § 12.
207 Human Rights Committee, General Comment No. 34 on Article 19: Freedoms of opinion and expression,
(12 September 2011), §§ 50-52.
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konvenciis mniSvnelovan siaxled unda Sefasdes me-5 muxlis

moTxovna, romelic iTxovs kanonis winaSe yvelas Tanasworobas da

krZalavs diskriminacias adamianis uflebebiT sargeblobis dros.

Tumca, yvelaze mniSvnelovania, rom es muxli Tavisi SinaarsiT ufro

farToa vidre adamianis ZiriTadi uflebebiT sargeblobis dros

diskriminaciis akrZalva, radgan me-5 muxlis `v~ qvepunqti

diskriminacias agreTve krZalavs sajarod xelmisawvdomi

momsaxurebiT da obieqtebiT sargeblobis dros. es norma sakmaod

mniSvnelovani dacvis garantiaa, radgan iseT SemTxvevebSi, rodesac

xdeba pirebis arSeSveba calkeul adgilebSi, romelic SesaZloa

iyos kerZo sakuTrebaSi, maTi kanis feris an eTnikuri warmomavlobis

gamo, rTulia romelime konkretuli uflebis sargeblobaSi

diskriminaciis dadgena, Tumca `v~ qvepunqtis arsebobis SemTxvevaSi

aucilebeli aRar aris pirma amtkicos ZiriTadi uflebiT

sargeblobis dros diskriminacia da calke aRebuli es faqti ukve

Sefasdeba rasobrivi diskriminaciis gamovlinebad.

konvenciis me-6 muxli darRveuli uflebis aRdgenis

saSualebebis arsebobis aucileblobas usvams xazs, rac, udavod,

umniSvnelovanesi winapirobaa imisaTvis, rom adamianis uflebebs

realuri praqtikuli mniSvneloba mieceT. im fonze, rodesac gaeros

orive saerTaSoriso paqti iTxovs nebismier uflebasTan mimarTebiT

amgvari meqanizmebis arsebobas, specialur konvenciebSi am moTxovnis

gameoreba gansakuTrebul datvirTvas ver SeiZens da ubralod xdeba

am umniSvnelovanesi aspeqtis kidev erTxel aRniSvna. Tumca,

rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb

konvenciis miRebis dros am muxls gacilebiT meti datvirTva hqonda,

radgan samoqalaqo da politikuri uflebebis Sesaxeb da

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb

saerTaSoriso paqtebi miRebul iqna am konvenciis damtkicebidan erTi

wlis Semdeg da zogadi moTxovna yvela uflebasTan mimarTebiT

efeqturi dacvis saSualebebis arsebobis Taobaze jer ar iyo

saxelSekrulebo doneze ganmtkicebuli.

da bolos, rasobriv diskriminaciasTan efeqturad brZolis

mizniT konvencia gansakuTrebul aqcents akeTebs prevenciaze, rac

cnobierebis amaRlebis sxvadasxva saSualebebis implementaciis gziT

unda iqnes miRweuli.208 rasobrivi diskriminaciis konteqstSi,

208 rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros
saerTaSoriso konvenciis me-7 muxli.
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cnobierebis amaRlebas namdvilad gansakuTrebuli adgili unda

eTmobodes, radgan xSirad diskriminaciuli qmedebebis safuZveli

calkeul jgufebTan mimarTebiT arsebuli stereotipuli da

diskriminaciuli midgomebia, rac mosaxleobis arasaTanado

informirebiTa da ganaTlebiT aris ganpirobebuli. Sesabamisad,

mniSvnelovania, konvenciaSi am aspeqtis gamokveTa, radgan Sesabamis

komitets eqneba SesaZlebloba monitoringi ganaxorcielos Tu

rogor xdeba erovnul doneze cnobierebis amaRlebis RonisZiebebis

ganxorcieleba.

konvenciis danarCeni muxlebi procedurul da teqnikur

sakiTxebs awesrigebs da maTi damatebiTi ganxilva am konteqstSi ar

aris relevanturi.

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

rasobrivi diskriminaciis winaaRmdeg sabrZolvelad specialuri

konvenciis miRebiT Seiqmna samarTlebrivi mocemuloba, romliTac

specialuri yuradReba maxvildeba rasobrivi diskriminaciis

aRmosafxvrelad yvela mniSvnelovan aspeqtze prevenciiT dawyebuli,

samarTlebrivi da praqtikuli cvlilebebis saWiroebiT

gagrZelebuli da darRveuli uflebis aRdgeniT damTavrebuli.

Tumca, rogorc ganxilvam aCvena, saWiroa konvenciis implementacia

moxdes mTlianad gaeros adamianis uflebaTa dacvis sistemis

gaTvaliswinebiT da ara mxolod calmxrivad am konvenciis

gadmosaxedidan, raTa ar moxdes sxva uflebebis gaumarTlebeli

SezRudva. agreTve, mizanSewonilia, Sesabamisi komitetis mier cxadad

iqnes ganmartebuli yvela aspeqti, rac mkafiod ar ikveTeba

konvenciis teqstidan da SemoTavazebuli interpretaciebi

Seesabamebodes dRes arsebul realobas.

3.1.2.2. qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb
saerTaSoriso konvenciis dadebiTi da susti mxareebi

gaeros specialuri antidiskriminaciuli konvenciebidan

meore iyo qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb

saerTaSoriso konvencia, romelic miRebul iqna 1979 wels da ZalaSi

Sevida 1981 wlidan.209 rasis Semdeg gaeros mxridan specialuri

aqcenti gakeTda sqesis niSniT diskriminaciis akrZalvaze Tumca am

konvenciis analizisas upirveli yuradReba swored imaze unda

209 <http://www.un.org/womenwatch/daw/cedaw/> [03.05.2015].
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gamaxvildes, rom konvencia fokusirebulia uSualod qalebis

winaaRmdeg da ara zogadad sqesis niSniT diskriminaciis akrZalvaze.

marTalia, konvenciis preambula iwyeba im normebis gameorebiT,

romlebic aRiareben qalis da kacis uflebriv Tanasworobas, Tumca

mniSvnelovan problemad dasaxelebulia swored qalTa winaaRmdeg

arsebuli diskriminacia da es konvenciis saxelwodebidanac aSkarad

aris warmoCenili. imis gaTvaliswinebiT, rom qalebi msoflios

mosaxleobis naxevars warmoadgenen210 logikuria, rom arsebobdes

specialuri konvencia, romelic maTi uflebebis dacvaze iqneba

orientebuli. Sesabamisad, upirveles yovlisa yuradReba

gamaxvildeba am konvenciis pozitiur mxareebze da Semdeg

gaanalizdeba Tu ra naklovanebebTan aris dakavSirebuli

fokusireba qalebze da ara zogadad sqesze.

konvenciis pirveli muxli iZleva diskriminaciis definicias

da pozitiurad unda Sefasdes is garemoeba, rom diskriminaciad

iTvleba ara mxolod iseTi qmedeba, romelic konkretul SedegebSi

aisaxeba, aramed diskriminaciuli mizniT ganxorcielebuli

nebismieri aqtic.

meore muxlSi CamoTvlilia konvenciiT saxelmwifoebze

dakisrebuli valdebulebebi, romelTaganac rasobrivi

diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis

msagavsad gansakuTrebul yuradRebas imsaxurebs diskriminaciis

akrZalvis valdebuleba ara mxolod saxelmwifos, aramed kerZo

pirebisa da organizaciebis mxridanac.211 diskriminaciuli qmedebebis

Tavidan asacileblad Semdegi mniSvnelovani RonisZieba, rac

saxelmwifom unda ganaxorcielos moqmedi diskriminaciuli

kanonebis, normebisa da regulaciebis modificirebaa. es sakiTxi

detalurad iqna gaanalizebuli 2.1.2. qveTavSi da am SemTxvevaSic

unda aRiniSnos, rom saxelmwifos unda evalebodes im

diskriminaciuli normebis, regulaciebis Tu debulebebis

modificireba, romlebsac aqvT samarTlebrivi buneba da is uxeSad

ar unda Caerios kulturuli Tu CveulebiTi normebis

modificirebis procesSi.

210 Rosenblum D., Unsex CEDAW or what's wrong with women's rights, “Columbia Journal of Gender and
Law”, 20(2), 2011, 145.
211 `qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb~ gaeros saerTaSoriso
konvenciis me-2 muxlis `d~ qvepunqti.
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konvenciis mesame muxli realurad preambulasa da me-2

muxlSi aRniSnul debulebebs imeorebs, ramdenadac

saxlmwifoebisgan moiTxovs yvela aucilebeli zomis gatarebas,

raTa uzurnvelyofili iyos qalis maqsimaluri winsvla da

ganviTareba kacebTan sruli Tanasworobis miRwevis mizniT.

erT-erTi yvelaze araordinaluri moTxovna asaxulia me-4

muxlSi, romelic gulisxmobs defaqto uTanasworobis

aRmosafxvrelad droebiTi zomebis gatarebas. 2.1.3. qveTavSi am

sakiTxis analizisas rogorc iTqva, es Zalian saxifaTo kategoriaa,

romelic Tavad qmnis diskriminaciis safrTxes.

imis gaTvaliswinebiT, rom konvenciis preambulis mixedviT

qalTa da kacTa Soris realuri Tanasworobis misaRwevad

aucilebelia sazogadoebaSi Camoyalibebuli tradiculi rolebis

Secvla, me-5 muxli ufro konkretulad moiTxovs saxelmwifoebisgan,

rom moxdes cnobierebis amaRleba da arsebuli stereotipebis

aRmofxvra.

unda iTqvas, rom Tavisi bunebiT erT-erTi yvelaze

gamorCeulia konvenciis me-6 muxli, romelic aqcents akeTebs ara

zogadad diskriminaciis romelime aspeqtze, aramed uSualod

qalebisTvis aqtualur iseT problemaze, rogoricaa

prostituciasTan da trefikingTan brZola. Tumca, isic unda

aRiniSnos, rom konvencia miznad isaxavs qalTa winaaRmdeg

diskriminaciis aRmofxvras da ara qalebisTvis damatebiTi dacvis

garantiebis Seqmnas da es muxli Tavisi SinaarsiT ar aris

antidiskriminaciuli.

qalTa mimarT diskriminaciis yvela formis aRmofxvris

zogadi moTxovenis Semdeg me-7 – me-16 muxlebSi CamoTvlilia is

sferoebi, romlebsac gansakuTrebuli yuradReba unda mieqces

qalTa da kacTa Tanasworobis uzrunvelyofisas. kerZod, es

sferoebia: politikuri da sajaro cxovreba, saerTaSoriso doneze

warmomadgenloba, moqalaqeoba, ganaTleba, SromiTi urTierTobebi,

jandacva, ekonomikuri da socialuri sferoebi, soflad cxovreba,

samoqalaqo urTierTobebi, qorwineba da sajaxo urTierTobebi.

me-17 muxlidan moyolebuli teqnikuri da proceduruli

sakiTxebia daregulirebuli, rac damatebiT ganxilvas namdvilad ar

saWiroebs.
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aRniSnuli normebis analizis safuZvelze, SeiZleba darCes

STabeWdileba, rom konvencia qalTa Tanasworobis uzrunvelsayofad

mniSvnelovania dokumentia, Tumca yuradReba unda gamaxvildes im

garemoebaze, rom rasobrivi diskriminaciis yvela formis

aRmofxvris Sesaxeb gaeros saerTaSoriso konvenciisgan

gansxvavebiT qalTa diskriminaciis yvela formis aRmofxvris

Sesaxeb saerTaSoriso konvencia miRebul iqna maSin, rodesac ukve

moqmedeba ori saerTaSoriso paqti da am konvenciiT qalebisTvis

uzrunvelyofili uflebebi pirdapir Tu iribad ukve daculi iyo

samoqalaqo da politikuri uflebebis Sesaxeb an ekonomikuri,

socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso

paqtiT. anu, wminda samarTlebriv doneze konvencias raime inovacia

ar Semoutania garda diskriminaciuli Cveulebebis aRmofxvris

valdebulebisa da faqtobrivi Tanasworobis misaRwevad droebiTi

RonisZiebebis daSvebisa. Tumca, rogorc aRiniSna, orive siaxle

Tavis mxriv aris sirTuleebTan da naklovanebebTan dakavSirebuli.

Sesabamisad, SeiZleba iTqvas, rom es konvencia ver iZleva qalTa

winaaRmdeg diskriminaciis akrZalvis gansakuTrebiT maRal

standartebs da ubralod konvenciis arseboba qalTa diskriminaciis

Temaze damatebiTi yuradRebis amaxvilebs.

aqve unda iTqvas, rom sxvadasxva avtorebi gansaxilveli

konvenciis araerT naklovanebaze akeTeben aqcents da

mizanSewonilia am susti mxareebis analizic.

erT-erTi ZiriTadi aspeqti, ris gamoc konvencia imsaxurebs

kritikas aris is, rom konvencia krZalavs ara sqesis niSniT

diskriminacias, aramed mxolod qalTa winaaRmdeg diskriminacias.212

cxadia, konvenciis miRebis drosac da dRevandeli realobis

gaTvaliswinebiTac qalebi ufro xSirad xdebian diskriminaciis

msxverplebi da aucilebelia maTi uflebebis Tanasworad

uzrunvelsayofad gansakuTrebuli zomebis gatareba. Tumca,

rodesac xdeba gaeros egidiT specialuri antidiskriminaciuli

konvenciis miReba, is sakiTxs ufro kompleqsurad unda

aregulirebdes da ara mxolod calxmrivad. diskriminaciuli niSani

aris sqesi da ara mxolod erTi sqesi da konvencia ar unda

iqmnebodes mxolod im sqesis warmomadgenlebis dasacavad,

romlebic procentulad ufro xSirad xdebian msxverplebi. miT

212 Rosenblum D., Unsex CEDAW or what's wrong with women's rights, “Columbia Journal of Gender and
Law”, 20(2), 2011, 100.
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umetes, rogorc ganxilvam aCvena, konvenciaSi ar aris mocemuli

iseTi muxlebi, romelic mxolod qalis specifikas iTvaliswinebs

da Tavisuflad aris SesaZlebeli maTi gavrceleba kacebzec.

aRsaniSnavia, rom es sakiTxi, dRis wesrigSi dadga jer kidev

konvenciis teqstze muSaobis dros,213 Tumca qalTa statusis Sesaxeb

komisia, romelic gaxldaT teqstis SemuSavebaze mTavari

pasuxismgebeli organo, aucileblad miiCnevda, rom uSualod

qalebze da ara zogadad sqesze gakeTebuliyo gansakuTrebuli

aqcenti, raTa aRmofxvriliyo seqsizmiT gamowveuli uaryofiTi

Sedegebi da gaZlierebuliyo qalis roli.214 sabolood miRebuli

teqsti fokuss qalTa winaaRmdeg diskriminaciaze akeTebs, radgan

miCneul iqna, rom swored qalebis winaaRmdeg arsebuli

diskriminacia saWiroebda gansakuTrebul midgomas da zogadad

sqesis niSniT diskriminacia ukve akrZaluli iyo adamianis uflebaTa

dacvis sayovelTao deklaraciiTa da ori saerTaSoriso paqtiT.215

Tumca, unda aRiniSnos, rom konvencia moixseniebs kacebsac, magram

mxolod SedarebiTi kategoriis saxiT, romlebis msgavsi uflebebis

uzrunvelyofasac isaxavas miznad qalebisTvis.216 realurad, kaci

gamoyvanilia raRac niSnulad, romlis msgavsi uflebebis

qalebisTvis uzrunvelyofa ukve miiCneva warmatebad, rac arasworia,

radgan SesaZloa qals kacebis msgavsi ufleba hoqndes, magram sxva

qalTan mimarTebiT iyos diskriminaciuli mopyrobis msverpli.

amasTan, zogierTi avtoris azriT, potenciur msxverplebad mxolod

qalebis miCneva, iribad SeiZleba gulisxmobdes, rom diskriminaciis

potenciuri damrRvevebi konvenciis mixedviT arian kacebi.217

bunebrivia, es Sexedulebebi ar SeiZleba iyos realobasTan axlos,

radgan erTi mxriv, kacebic xdebian diskriminaciis msxverplebi da

meore mxriv, damrRvevebs qalebic warmoadgenen. Sesabamisad,

imisaTvis, rom realurad iqnes miRweuli qalsa da kacs Soris

Tanasworoba, ar aris mizanSewonili axali stereotipuli

Sexedulebis Camoyalibeba, rom qali aris msxverpli da kaci

damrRvevi. piriqiT, diskriminaciis winaaRmdeg brZolaSi Tanabrad

unda iqnes CarTuli qalic da kacic da es miiRweva maSin, Tu qalebis

winaaRmdeg diskriminacia mxolod qalebis problemad ar iqneba

213 iqve, 120.
214 Crawford B. J., Toward a Third-Wave Feminist Legal Theory: Young Women, Pornography and the
Praxis of Pleasure, “Michigan Journal of Gender and Law”, 12, 2007), 101.
215 Rosenblum D., Unsex CEDAW or what's wrong with women's rights, “Columbia Journal of Gender and
Law”, 20(2), 2011, 125.
216 iqve, 177.
217 iqve, 180.
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warmoCenili. konvenciis teqsti ki pirdapir Tu iribad, kacebs

mijnavs am problemisgan da Zalian TvalsaCino dadastureba imisa,

rom qalTa winaaRmdeg diskriminacia mxolod qalebis problemad

miiCneva aris qalTa diskriminaciis winaaRmdeg brZolis gaeros

Sesabamisi komitetis Semadgenloba, romelSic 1982 wlidan

moyolebuli dRemde mxolod 3 kaci iqna arCeuli wevrad, maSin

rodesac asze meti qali iyo mTlianobaSi komitetis wevri.218

garda amisa, doqtrinaSi naklovanebad saxeldeba agreTve is

garemoebac, rom ar aris ganmartebuli Tu ra igulisxmes konvenciis

avtorebma termini `qalis~ qveS. qalis definicia konvenciaSi

SesaZloa imitomac ar aris mocemuli, rom, erTi SexedviT,

TavisTavad cxadia Tu ra SeiZleba igulismebodes am terminSi,

Tumca sxvadasxva saxelmwifoSi es cneba gansxvavebulad aRiqmeba da

aman SesaZloa bundovaneba warmoSvas Tu visze vrceldeba konvencia.

kerZod, bundovania konvencia gulisxmobs sqesis mixedviT Tu

genderuli identobis mixedviT qals. pirvel SemTxvevaSi

igulisxmeba biologiuri sqesi, xolo genderuli identoba

gulisxmobs pirovnebis cxovrebis stils socialuri da

kulturuli aspeqtebis gaTvaliswinebiT.219 SesaZloa konvenciis

miRebis dros es sakiTxi ar iyo aqtualuri, Tumca adamianis

uflebaTa Tanamedrove samarTalSi didi yuradReba eTmoba sqesis

da genderuli identobis urTierTmimarTebas da mizaSewonili iqneba

komitetma zogadi komentaris saxiT ganmarteba gaakeTos

gamoyenebuli terminis mniSvnelobasTan mimarTebiT.

konvenciasTan mimarTebiT kritika xSirad gamoiTqmis agreTve

imis gamo, rom Zalian didia im saxelmwifoebis raodenoba,

romlebmac gaakeTes daTqma konvenciis ratifikaciis dros.220

bunebrivia, daTqmis gakeTeba yvela konvenciis ratifikacias

SeiZleba axldes Tan, Tumca am SemTxvevaSi daTqmebis raodenoba

imdenad didi iyo, rom Sesabamis komitets dasWirda ori zogadi

rekomendaciis gamocema am sakiTxis irgvliv.221 1987 wels gamocemul

#4 zogad komentarSi komitetma mouwoda saxelmwifoebs, rom Tavi

SeekavebinaT iseTi daTqmebis gakeTebisgan, romlebic ewinaaRmdegeba

218 <http://www.un.org/womenwatch/daw/cedaw/members.htm> [27.12.2016].
219 Franke K., The Central Mistake of Sex Discrimination Law: The Disaggregation of Sex from Gender,
“University of Pennsylvania Law Review”, 144, 1995, 1.
220 Rosenblum D., Unsex CEDAW or what's wrong with women's rights, “Columbia Journal of Gender and
Law”, 20(2), 2011, 110.
221 ix. CEDAW General Reccommendations N4 (1987), N20 (1992).
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konvenciis mizans,222 xolo #20 zogadi komentariT saxelmwifoebs

eTxovaT daesabuTebinaT gakeTebuli daTqmebis kanoniereba.223

mogvianebiT 1998 wels komitetma gaakeTa specialuri gancxadeba

daTqmebTan dakavSirebiT, sadac ganmarta, rom konvenciis me-2 da me-

16 muxlebTan mimarTebiT gakeTebuli daTqmebi ewinaaRmdegeba

konvenciis mizans da Sesabamisad dauSvebelia.224 Tumca, unda iTqvas,

rom miuxedavad aRniSnuli ganmartebebisa saxelmwifoebis mxridan

gakeTebuli daTqmebis umravlesoba kvlav ZalaSia, rac uaryofiTad

aisaxeba konvenciis praqtikul implementaciaze. aRsaniSnavia is

garemoeba, rom antidiskriminaciul normebTan mimarTebiT amdeni

daTqmebi ar gakeTebula samoqalaqo da politikuri uflebebis

Sesaxeb saerTaSoriso paqtsa da ekonomikuri, socialuri da

kulturuli uflebebis Sesaxeb saerTaSoriso paqtze. Sesabamisad,

qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis

miRebam, ramac gamoiwvia bevri daTqmebi, SesaZloa, raRac kuTxiT

ufro Seamsubuqa kidec, maT Soris, qalebis winaaRmdeg

diskriminaciis aRmosafxvrelad saxelmwifoebze dakisrebuli

valdebulebebi.

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom qalTa

diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis

miRebiT, namdvilad moxda yuradRebis koncetrireba im

umniSvnelovanes problemaze, rasac qalTa winaaRmdeg diskriminacia

hqvia, Tumca, rogorc ganxilvam aCvena, pozitiur mxareebTan erTad,

sakamod bevr kritikas imsaxurebs es konvencia. umTavres safrTxes

warmoadgens is garemoeba, rom mxolod qalebze fokusirebam ar

moaxdinos am konvenciis marginalizacia da es Tema mxolod qalebis

problemad ar iqnes aRqmuli, rom erTi mxriv, xeli ar SeeSalos

dasaxuli miznis miRwevas da meore mxriv, Tavad ar gamoiwvios sxva

sqesis warmomadgenlebis diskriminacia.

3.1.2.3. gaeros adamianis uflebaTa dacvis sxva konvenciebis
mniSvneloba diskriminaciasTan brZolis kuTxiT

qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb

konvenciis miRebis Semdeg gaeros egidiT aRar miRebula specialuri

222 CEDAW General Reccommendation N4 (1987).
223 CEDAW General Reccommendation N20 (1992), § 2.
224 CEDAW Committee Statement on reservations to the Convention on Elimination of All Forms of
Discrimination against Women (A/53/38/Rev.1, 1998), §§ 47-50.
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konvencia, romelis umTavresi mizani calkeuli niSnis mixedviT

diskriminaciis akrZalva iqneboda. Tumca, am konteqstSi

mizanSewonilia, gaanalziebul iqnes bavSvis uflebaTa

saerTaSoriso konvencia da SezRuduli SesaZleblobis mqone pirTa

uflebebis saerTaSoriso konvencia.

bavSvis uflebaTa konvencia uSualod antidiskriminaciul

konteqstSi ar awesebs, raime axal princips, Tumca is SeiZleba

ganxilul iqnes nawilobriv, rogorc asakis niSniT diskriminaciis

winaaRmdeg brZolis erT-erTi meqanizmi. bavSvi warmoadgens iseT

mowyvlad kategorias, romelsac saxelmwifosgan esaWiroeba

gansakuTrebuli yuradReba, raTa SeZlos sakuTari uflebebis

praqtikaSi realizeba. Sesabamisad, konvencia efuZneba bavSvTa

saukeTeso interesebis dacvis princips225 da aregulirebs im

sferoebs, romlebSic bavSvebs aqvT specialuri saWiroebebi. amitom,

es konvenciac SesaZloa ganxilul iqnes antidiskriminaciulad,

radgan konvenciiT dadgenili specialuri valdebulebebis

Seusruleblobis SemTxvevaSi bavSvebi srulwlovanebis Tanasworad

ver SeZleben sakuTari uflebebis realizebas da iribad gaxdebian

diskriminaciis msxverplebi. amitom, bavSvebis winaaRmdeg

diskriminaciasTan brZolis kuTxiT mxolod pozitiurad SeiZleba

Sefasdes am konvenciis miReba, ramdenadac is yuradRebas amaxvilebs

bavSvis specifiur saWiroebebze, rac ar aris moculi adamianis

uflebaTa dacvis sxva zogadi konvenciebiT.

rac Seexeba SezRuduli SesaZleblobis mqone pirTa

uflebebis Sesaxeb konvencias, isic bavSvis uflebebis Sesaxeb

konvenciis msgavsi samarTlebrivi bunebisaa, ramdenadac

gansakuTrebul yuradRebas uTmobs SezRuduli SesaZleblobis

mqone pirebis gansakuTrebul saWiroebebs da amiT is mniSvnelovan

rols TamaSobs maTi diskriminaciisgan dacvis kuTxiT. Tumca, unda

iTqvas, rom uSualod konvenciis teqstic gansakuTrebul aqcents

swored diskriminaciasTan brZolaze akeTebs. kerZod, pirveli

muxlis mixedviT, konvenciis miRebis mizani aris swored is, rom

uzrunvelyos SezRuduli SesaZleblobis mqone pirebis mier

uflebebiT sxva pirTa Tanasworad sargebloba. amasTan konvenciis

erT-erTi ZiriTadi principi swored diskriminaciasTan brZolaa226

225 ix. mag. bavSvis uflebebis Sesaxeb saerTaSoriso konvenciis muxli 3.
226 SezRuduli SesaZleblobis mqone pirTa uflebebis Sesaxeb saerTaSoriso
konvenciis muxli 3(b).
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da uSualod diskriminaciis akrZalvas exeba konvenciis me-5 muxli.

Sesabamisad, miuxedavad imisa, rom konvenciis saxelwodebis

mixedviT ar ikveTeba, rom saxezea antidiskriminaciuli konvencia,

Sinarsobrivad am konvenciis mTeli arsi swored diskriminaciis

winaaRmdeg brZolaa. amasTan, konvencias damatebiT Rirebulebas

sZens is garemoba, rom diskriminaciasTan brZolis kuTxiT

damkvidrda `gonivruli misadagebis principi~, rac gulisxmobs

SezRuduli SesaZleblobis mqone pirebisTvis aucilebeli da

Sesabamisi zomebis gatarebas, imisaTvis, rom maT sxva pirebis

msgavsad moaxdinon uflebebis realizeba. amasTan, konvencia

azustebs, rom am principis implementacia saxelmwifos ar akisrebs

ararealur da gadaWarbebul tvirTs.227 realurad, es aris piris

individualur saWiroebebze morgebuli principi da pirvel rigSi

gamoiyeneba SezRuduli SesaZleblobis mqone pirTa mimarT, Tumca

es principi ufro farTo gamoyenebisaa Tavisi Sinaarsidan

gamomdinare.228 amitom, nebismier SemTxvevaSi, rodesac pirs

SezRuduli SesaZleblobis Tu sxva obieqturi garemoebis gamo aqvs

individualuri saWiroeba, saxelmwifom misi uflebebis realizeba

am saWiroebis gaTvaliswinebiT unda moaxdinos. aRniSnulidan

gamomdinare, konvenciis miReba dadebiTad unda Sefasdes rogorc

SezRuduli SesaZleblobis niSniT diskriminaciis aRmosafxvrelad,

ise diskriminaciasTan brZolis kuTxiT zogadi principis

damkvidrebis kuTxiT.

3.1.3. diskriminaciis akrZalva im niSnebis mixedviT, romlebic ar
regulirdeba specialuri antidiskriminaciuli konvenciebiT

ganxilvam aCvena, rom specialuri antidiskriminaciuli

konvenciebis miReba mniSvnelovan pozitiur Sedegebs iwvevs,

gansakuTrebiT specialuri komitetebis Seqmnis saxiT, romlebic

pasuxismgebelni arian konvenciebis Sesrulebis monitoringze.

agreTve, wminda samarTlebrivi kuTxiTac calkeul diskriminaciul

niSanze specialuri yuradRebis gamaxvileba iZleva ukeTes

SesaZleblobas, rom aRmoifxvras am niSnis safuZvelze

gansxvavebuli mopyroba. am yvelafris gaTvaliswinebiT, kiTxvis

niSnebs SeiZleba aCendes is garemoeba, rom specialuri konvenciebi

227 iqve, me-2 muxli.
228 De Schutter Oliver, International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010,
644.
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arsebobs mxolod niSnebis garkveul kategoriasTan mimarTebiT, rac

iwvevs niSnebis klasifikacias. Tumca, im fonze, rom

diskriminaciuli niSnebis CamonaTvali mocemulia orive paqtiT da

maT implementaciaze monitoringis saTanado meqanizmebi gaaCnia

Sesabamis komitetebs, uaryofiTad ar SeiZleba Sefasdes am niSnebis

mixedviT specialuri konvenciebis ararseboba. realurad, calkeuli

konvenciis miRebis saWiroeba SeiZleba iyos mxolod im niSnebTan

mimarTebiT, romlebic ar aris dafaruli arsebuli saerTaSoriso

xelSekrulebebiT, amitom, namdvilad gamarTlebuli iyo SezRuduli

SesaZleblobis mqone pirTa uflebebis da bavSvis uflebebis

konvenciis miReba, ramdenadac SezRuduli mdgomareoba da asaki ar

iyo manamde arsebuli konvenciebiT dacul niSnebs Soris. Tumca,

asakTan mimarTebiT unda iTqvas, rom mxolod nawilobriv aris

asakis niSniT diskriminacia akrZaluli, radgan is vrceldeba

bavSvebze da swored amitom, araerTi saerTaSoriso arasamaTavrobo

organizacia aqtiurad lobirebs moxucebulTa uflebebis dacvis

Sesaxeb konvenciis Seqmnis aucileblobas.229

Sesabamisad, SeiZleba iTqvas, rom specialuri

antidiskriminaciuli konvenciebis ararsebobis miuxedavad

diskriminaciis winaaRmdeg brZola gaeros sistemaSi SesaZloa iyos

sakmaod warmatebuli ori saerTaSoriso paqtis da Sesabamisi

komitetebis farglebSi da specialuri konveciebis miRebis

saWiroeba SeiZleba mxolod im niSnebTan mimarTebiT arsebobdes,

romlebic am ori paqtiT ar aris dafaruli.

3.2. specialuri antidiskriminaciuli aqtebis datvirTva
regionalur doneze

gaeros msgavsad, diskriminaciis zogadi akrZalvis

paralelurad specialuri antidiskriminaciuli aqtebis miRebas

adgili aqvs regionebis donezec. kerZod, evropis, amerikis da

afrikis regionebSi, sadac moqmedebs adamianis uflebaTa dacvis

regionuli konvenciebi da maT implementaciaze pasuxismgebeli

Sesabamisi organoebi, damatebiT miRebulia specialuri

229 <https://social.un.org/ageing-working-
group/documents/Coalition%20to%20Strengthen%20the%20Rights%20of%20Older%20People.pdf>
[27.12.2016].
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antidiskriminaciuli aqtebi. Sesabamisad, mizanSewonilia maTi

analizi calkeuli regionis mixedviT.

3.2.1. evropis regionSi moqmedi specialuri antidiskriminaciuli
aqtebi

adamianis uflebaTa dacvis kuTxiT evropis regionis

Seswavlis dros yuradReba unda gamaxvildes, rogorc evrosabWoSi,

ise evrokavSirSi moqmedi sistemis Taviseburebebze. Tumca, imis

gaTvaliswinebiT, rom evrokavSiris ocdarvave saxelmwifo

amavdroulad aris evrosabWos wevri, mizanSewonilia, pirvel rigSi

gaanalizdes evrosabWoSi moqmedi specialuri antidiskriminaciuli

konvenciebis daniSnuleba da amis Semdeg iqnes mimoxiluli

evrokavSiris Taviseburebani.

3.2.1.1. diskriminaciis amkrZalavi specialuri konvenciebis

samarTlebrivi da praqtikuli Sedegebi evrosabWos farglebSi
evrosabWos farglebSi adamianis uflebaTa dacvis umTavres

dokumenti, cxadia, 1950 wels miRebuli adamianis uflebaTa da

ZiriTad TavisuflebaTa dacvis konvenciaa, romlis me-14 muxli

swored diskriminaciis akrZalvas isaxavas miznad. diskriminaciuli

niSnebis CamonaTvali TiTqmis identuria gaeros saerTaSoriso

paqtebSi mocemuli CamonaTvalisa da moicavs iseT niSnebs,

rogoricaa: sqesi, rasa, kanis feri, ena, religia, politikuri da

sxvagvari Sexeduleba, erovnuli an socialuri warmomavloba,

erovnuli umciresoba, sakuTreba, dabadeba an sxva statusi. Tumca,

unda iTqvas, rom uSualod me-14 muxlis konstruqcia TaviseburebiT

gamoirCeva, rac gamoixateba imaSi, rom diskriminacia SeiZleba

dadgindes mxolod sxva ZiriTadi uflebis darRvevis dros da ara

damoukideblad. swored amitom, 2000 wels miRebuli me-12 damatebiTi

oqmiT aikrZala diskriminacia, rogorc damoukidebeli kategoria da

is SezRuduli ar aris mxolod uflebebiT Tanasworad

sargeblobis uzrunvelyofiT. kerZod, es norma sajaro

dawesebulebas agreTve ukrZalavs piris diskriminacias raime

diskreciuli uflebamosilebis ganxorcielebisas an nebismieri sxva

qmedebis dros, romelic SeiZleba gamoixatos moqmedebaSi an
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umoqmedobaSi.230 amasTan, unda iTqvas, rom konvenciasa da me-12

damatebiT oqmSi diskriminaciuli niSnebis CamonaTvali ar aris

amomwuravi da diskrimiancia ikrZaleba nebismieri sxva niSnis

safuZvelzec, romelic eqspliciturad ar aris moxseniebuli

teqstSi.  rogorc konvenciis me-14 muxlis, ise me-12 damatebiTi oqmis

implementaciaze sasamarTlo kontrols axorcielebs adamianis

uflebaTa evropuli sasamarTlo da sakmaod mdidaria

diskrimianciasTan mimarTebiT sasamarTlo praqtika. Sesabamisad,

evrosabWos farglebSi diskriminaciis akrZalvis kuTxiT saxezea,

rogorc Sesabamisi samarTlebrivi CarCo, ise misi praqtikaSi

aRsrulebisTvis saWiro meqanizmebi.

miuxedavad diskriminaciis zogadi akrZalvis kuTxiT

arsebuli CarCos arsebobisa, gaeros msgavsad, evrosabWos

farglebSic 90-iani wlebidan moyolebuli daiwyo specialuri

antidiskriminaciuli aqtebis SemuSaveba. erT-erTi pirveli amgvari

aqti gaxldaT 1992 wels miRebuli regionaluri an umciresobaTa

enebis evropuli qartia, romelic ZalaSi Sevida 1998 wels.231 qartia

Tavisi bunebiT gacilebiT metia vidre ubralod enis an erovnuli

umciresobis niSniT diskriminaciis amkrZalavi dokumenti,

ramdenadac is miznad isaxavs umciresobebis da regionuli enebis

dacvisa da ganviTarebis mTeli sistemis Seqmnas.232 Tumca, qartiis

erT-erTi ZiriTadi amocanaa umciresobaTa enebiT mosargebleebs

hqondeT sxvebis Tanaswori SesaZleblobebi233 da realurad

nebismieri pozitiuri RonisZiebis gatareba swored diskriminaciis

Tavidan acilebas gamoiwvevs Sedegad.234 samarTlebrivi kuTxiT,

qartia Zalian mniSvnelovani dokumentia, romelic yuradRebas

amaxvilebs umciresobebis uflebebis dacvisTvis umniSvnelovanes

aspeqtze. rac Seexeba praqtikul mxares, qartiis miRebis

umniSvnelovanesi Sedegi monitoringis sistemis SeqmnaSi vlindeba.

kerZod, qartiis me-15 muxli wevr saxelmwifoebs akisrebs perioduli

angariSebis wardgenis valdebulebas, romlis monitoringsac

axorcielebs specialurad Seqmnili eqspertTa komiteti. eqspertTa

komiteti saxelmwifoebis mier miRebuli angariSebis Semdeg

230 Explanatory Report on the Protocol No. 12 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, § 22.
231<http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=148&CM=7&DF=10/05/2015&
CL=ENG> [10.05.2015].
232 Explanatory Report on European Charter for Regional or Minority Languages, § 3.
233 Art. 7(2), European Charter for Regional or Minority Languages (1952).
234 Explanatory Report on European Charter for Regional or Minority Languages, § 10.
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axorcielebs vizits konkretul saxelmwifoSi, sadac adgilze

Seiswavlis arsebul mdgomareobas da saboloo angariSs warudgens

ministrTa komitets, romelic gamoscems Sesabamis rekomendaciebs

konkretuli saxelmwifosTvis.235 monitoringis es sistema Zalian

hgavs gaeros sistemaSi arsebul meqanizmebs, rac sakmaod

mniSvnelovan rols TamaSobs saxelmwifoTa mudmivi

angariSvaldebulebis kuTxiT. gaeros sistemisgan gansxvavebiT,

eqspertTa komiteti ar axdens qartiis interpretacias da arc

individualur saCivrebs ganixilavs, Tumca es ukanaskneli

absoluturad logikuria, radgan gaerosgan gansxvavebiT

evorsabWoSi moqmedebs adamianis uflebaTa evropuli sasamarTlo,

romelic gacilebiT efeqturi meqanizmia individualuri

SemTxvevebis Sesaswavlad da swored sasamarTlo aris

uflebamosili moaxdinos normebis interpretacia da gamosces

Sesasruleblad savaldebulo gadawyvetilebebi. Sesabamisad,

SeiZleba iTqvas, rom qartiis miiRebis Sedegad gansakuTrebuli

yuradReba gamaxvilda umciresobaTa saWiroebebze da am konkretuli

sakiTxis irgvliv Seiqmna saxelmwifoTa mudmivi

angariSvaldebulebis damatebiTi meqanizmi.

Semdegi specialuri antidiskriminaciuli konvencia kvlav

erovnuli umciresobebis Tematikas daeTmo. kerZod, 1995 wels

miRebul iqna erovnuli umciresobebis uflebaTa dacvis CarCo

konvencia, romelic ZalaSi, enebis qartiis msgavsad, 1998 wels

Sevida.236 realurad, CarCo konvencia aris erovnuli umciresobebis

uflebaTa dacvis zogadi konvencia, romelic mniSvnelovan adgils

uTmobs agreTve umciresobebis enebis dacvisa da maTi

realizebisTvis saTanado garemos Seqmnis aucileblobas.237 qartia,

Sinaarsobrivad ufro detalurad gansazRvravs enebis dacvis

kuTxiT saxelmwifoebze dakisrebul valdebulebebs, sxva mxriv ki

namdvilad gaugebaria ram gamoiwvia erTmaneTis paralelurad

evrosabWos mier ori saerTaSoriso xelSekrulebis miReba,

romlebic erovnuli umciresobebis uflebebis dacvaze aris

orientebuli. qartiis msgavsad, CarCo konvenciam implementaciis

erT-erT ZiriTad meqanizmad perioduli angariSebis wardgena Seqmna,

romlis monitoringis ufleba ministrTa komitets aqvs.238 Tavis

235 <http://www.coe.int/t/dg4/education/minlang/aboutmonitoring/default_en.asp> [10.05.2015].
236<http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=157&CM=7&DF=10/05/2015&
CL=ENG> [10.05.2015].
237 ix. Art. 5, 9, 10, 11, 12, 14, Framework Convention for the Protection of National Minorities (1995).
238 iqve, Art. 24-26.
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mxriv, ministrTa komitetis daxmarebis mizniT Seiqmna

sakonsultacio komiteti Sesabamisi dargis eqspertebisgan da

saxelmwifoTa perioduli monitoringi da rekomendaciebis gacema

absoluturad identuria qartiiT dadgenili procedurebisa.239

Tumca, am SemTxvevaSi, sakonsultacio komitetma damatebiT danerga

Tematuri komentarebis gamocemis praqtika, romelic waagavs gaeros

komitetebis mxridan gamocemul zogad komentarebsa da

rekomendaciebs.240 Tumca, miuxedavad am mciredi gansxvavebebisa,

aSkaraa, rom enebis qartia da CarCo konvencia met wilad

urTierTmfarav sakiTxebs aregulireben da maTi implementaciis

monitoringis meqanizmebic TiTqmis identuria. Sesabamisad,

saxelmwifoebs uwevT, perioduli angariSgeba da eqspertTa

vizitebis miReba msgavs Tematikaze evrosabWos or organoSi, rac

saxelmwifoTa mxridan meti resursis xarjvas moiTxovs. Tavis mxriv,

Tavad evrosabWos mier xarjebis marTvis kuTxiTac, kiTxvis niSnebi

SeiZleba Cndebodes Tu ramdenad mizanSewonili da aucilebelia

TiTqmis erTsa da imave Tematikaze ori gansxvavebuli organos

arseboba.

msgavsi funqciiT aRWurvili eqspertTa ori organos

arseboba kidev ufro met kiTxvis niSnebs SeiZleba aCendes im fonze,

rom 1993 wlidan ukve miRebul iqna gadawyvetileba rasizmisa da

Seuwynareblobis winaaRmdeg evropuli komisiis Seqmnis Sesaxeb,

romlis wesdebac 2002 wels damtkicda da komisias daevala

rasizmis, rasobrivi diskriminaciis, qsenofobiis, antisemitizmis da

zogadad Seuwynareblobis winaaRmdeg brZola.241 realurad, komisias

daevala zogadad diskriminaciis winaaRmdeg brZola da amisTvis

ZiriTad meqanizmebad ganisazRvra saxelmwifoTa perioduli

monitoringi da Tematur sakiTxebze ganmartebebis gakeTeba.242

komisiis saqmianoba sakmaod warmatebulia, rogorc saxelmwifoTa

perioduli monitoringis ise Tematuri ganmartebebis gamocemis

kuTxiT da dReis mdgomareobiT komisia axorcielebs monitoringis

mexuTe cikls da gamocemulia 16 zogadi politikis rekomendacia

sxvadasxva sakiTxze.243 komisia Zalian mniSvnelovan rols asrulebs

239 <http://www.coe.int/en/web/minorities/country-specific-monitoring> [10.05.2015].
240 <http://www.coe.int/en/web/minorities/thematic-commentaries> [10.05.2015].
241 Resolution Res(2002)8 on the statute of the European Commission against Racism and Intolerance
(Adopted by the Committee of Ministers on 13 June 2002 at the 799th meeting of the Ministers’ Deputies,
amended by Resolutions CM/Res(2013)12 and CM/Res(2014)2 adopted,  respectively, on 9 October 2013
and 19 February 2014 at their 1180 and 1192nd meetings), Art. 1.
242 <http://www.coe.int/t/dghl/monitoring/ecri/activities/mandate_en.asp> [27.12.2016].
243 iqve.
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diskriminaciis winaamRdeg brZolis kuTxiT saxelmwifoTa mier

valdebulebebis Sesrulebis monitoringis saqmeSi, Tumca erovnuli

umciresobebis uflebebis dacvis kuTxiT namdvilad gaugebaria Tu

raSi sWirdeba evrosabWos sami sxvadasxva organos arseboba,

romelTa mandatSic didi Tu mcire odenobiT Sedis umciresobebis

enebis dacvis sakiTxebis monitoringi.

evrosabWos antidiskriminaciul konvenciebs Soris erT-erTi

yvelaze bolo konvencia miRebul iqna 2011 wels stambulSi,

romelic miznad isaxavs qalTa winaaRmdeg Zaladobisa da ojaxSi

Zaladobis winaaRmdeg brZolasa da prevencias. stambulis konvencia

ZalaSi Sevida 2014 wels da qalTa uflebebis dacvis kuTxiT erT-

erT yvelaze Zlier da mravlismomcvel dokumentad iTvleba.

aRsaniSnavia, rom konvencia fokusirebulia ara zogadad qalTa

uflebebis dacvaze an diskriminaciis aRmofxvraze, aramed

Zaladobis winaaRmdeg brZolaze. Tumca, konvencia qalTa winaaRmdeg

Zaladobas ganixilavs,244 rogorc qalTa winaaRmdeg diskriminaciis

gamovlinebad da erT-erTi amocana diskriminaciis aRmofxvra, qalis

rolis gaZliereba da qalsa da kacs Soris Tanasworobis miRwevaa.245

Sesabamisad, konvencia calsaxad miekuTvneba antidiskriminaciuli

konvenciebis kategorias da aqcents akeTebs diskriminaciis erT

konkretul gamovlinebaze. rac Seexeba implementaciis monitorings,

am SemTxvevaSic konvencia iTvaliswinebs eqspertTa jgufis Seqmnas,

romlis funqciasac ganekuTvneba saxelmwifoTa perioduli

monitoringi da saWiroebis SemTxvevaSi Tematur sakiTxebze zogadi

komentarebis gakeTeba.246 am SemTxvevaSi eqspertTa jgufis

saqmianobis efeqturobis Semowmeba namdvilad naadrevia, ramdenadac

pirveli Semadgenloba Seikriba mxolod 2015 wlis 4 maiss da

realurad eqspertTa jgufi axla iwyebs funqciebis praqtikaSi

ganxorcielebas.247

zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom gaeros

msgavsad, evrosabWos farglebSi specialuri antidiskriminaciuli

konvenciebis miRebas samarTlebrivi kuTxiT mosdevs sakiTxze meti

yuradRebis gamaxvileba da detaluri regulireba, xolo

244 ix. qalTa mimarT Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolisa da
prevenciis Sesaxeb konvenciis (2011) preambula.
245 iqve, muxli 1(1)(b).
246<http://www.coe.int/t/dghl/standardsetting/convention-violence/AboutMonitoring_en.asp>
[10.05.2015].
247 <http://www.coe.int/t/dghl/standardsetting/convention-violence/default_en.asp> [10.05.2015].
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praqtikuli TvalsazrisiT mniSvnelovania monitoringis organoebis

Seqmna, romlebic am specialuri konvenciebis praqtikuli

implementaciis zedamxedvlobas axdenen da inarCuneben

saxelmwifoTa angariSvaldebulebas. Tumca, unda aRiniSnos, rom

gaerosgan gansxvavebiT, evrosabWoSi monitoringis specialuri

organoebis SeqmnisTvis saWiro ar aris spcialuri konvenciebis

miReba. praqtika aCvenebs, rom axali konvenciis miRebis gareSe

evrosabWoSi moqmedebs specialuri monitoringis organoebi

magaliTad iseT Temebze rogoricaa genderuli Tanasworoba da

rasizmisa da Seuwynareblobis winaaRmdeg brZola. Sesabamisad,

evrosabWos mier specialuri antidiskriminaciuli konvenciebis

miRebis dros gansakuTrebuli yuradReba unda gamaxvildes swored

Sinaarsobriv mxareze da samarTlebrivad axali regulaciebi

dawesdes, rom gamarTlebuli iyos specialuri konvenciis miRebis

aucilebloba.

3.2.1.2. diskriminaciis akrZalva evrokavSiris farglebSi da
specialuri antidiskriminaciuli direqtivebis mniSvneloba

zemoT rogorc aRiniSna, evrokavSiris yvela qveyana aris

amavdroulad evrosabWos wevri da ganxiluli antidiskriminaciuli

konvenciebi maTszec vrceldeba. Tumca, adamianis uflebebis dacvis

damatebiTi meqanizmebi moqmedebs uSualod evropuli kavSiris

SigniT da amis ZiriTadi safuZveli evrokavSiris fundamentur

uflebaTa Sesaxeb qartiaa, romelic miRebul iqna 2000 wels da

savaldebulo Zala mieniWa 2009 wels lisabonis xelSekrulebiT.248

qartiis moqmedeba vrceldeba evrokavSiris kanonmdeblobis

implementaciis farglebSi ganxorcielebul RonisZiebebze da

valdebulebas akisrebs, rogorc wevr saxelmwifoebs, ise

evrokavSiris organoebs.249 qartiis 21-e muxli krZalavs

diskriminacias nebismieri niSniT da eqspliciturad CamoTvlili

niSnebis sia gacliebiT farToa vidre evrosabWos an gaeros

konvenciebis antidiskriminaciuli debulebebisa. kerZod, dacul

niSnebs Soris pirdapir moxseniebulia genetikuri maxasiaTeblebi,

SezRuduli SesaZlebloba, asaki da seqsualuri orientacia.

Sesabamisad, uSualod evrokavSiris samarTlis implementaciis dros

diskriminaciis winaaRmdeg sabrZolvelad arsebobs saTanado

248 <http://ec.europa.eu/justice/fundamental-rights/charter/index_en.htm> [10.05.2015].
249 iqve.
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samarTlebrivi baza. Tumca, unda iTqvas, rom evrokavSiris

farglebSic moqmedebs calkeuli antidiskriminaciuli direqtivebi,

romlebic gansakuTrebul yuradRebas amaxvileben calkeul

sferoebSi diskriminaciis akrZalvaze. kerZod, unda aRiniSnos 2000

wels evrokavSiris sabWos mier miRebuli rasobrivi diskriminaciis

akrZalvis direqtiva, amave wels miRebuli direqtiva, romelic

krZalavs diskriminacias dasaqmebis sferoSi, 2004 wels miRebuli

direqtiva, romelic iTxovs qalis da kacis Tanasworobas

momsaxurebiT da saqonliT sargeblobis sferoSi, agreTve 2006 wels

miRebuli dasaqmebis sferoSi qalsa da kacs Soris diskriminaciis

akrZalvis direqtiva.250

am SemTxvevaSi specialuri antidiskriminaciuli aqtebis

miRebis mizanSewoniloba ver Sefasdeba zogadi akrZalvis WrilSi,

ramdenadac es direqtivebi miRebul iqna manmade, sanam iuridiul

Zalas SeiZenda evrokavSiris adamianis fundamentur uflebaTa

qartia. amitom, zogadi akrZalvis ararsebobis fonze, cxadia

mxolod pozitiurad SeiZleba Sefasdes calkeuli

antidiskriminaciuli direqtivebis miReba. miT umetes, es direqtivebi

Seicaven Tanasworobis praqtikuli uzrunvelyofisTvis

umniSvnelovanes moTxovnas, rac gulisxmobs Tanasworobis dacvaze

pasuxismgebeli specializebuli organos Seqmnis valdebulebas

erovnul doneze, romlebsac eqnebaT, maT Soris, individualuri

saCivrebis ganxilvis SesaZlebloba.251 rac Seexeba qartiis ZalaSi

Sesvlis Semdeg arsebul mdgomareobas, qartiis nebismieri normis

darRvevaze individualuri saqmeebis ganxilvis prerogativa ukve

aqvs evrokavSiris marTlmsajulebis sasamarTlos, romelic

evrokavSiris wevri qveynebisa da evrokavSiris organoebisTvis

gamoscems Sesasruleblad savaldebulo gadawyvetilebebs.

Sesabamisad, Tu erovnul doneze ver moxdeba darRveuli uflebis

aRdgena, evrokavSiris doneze ukve sasamarTlo iqneba is instancia,

romelic miiRebs savaldebulo gadawyvetilebebs. Tumca, es ar

amcirebs specialuri antidiskriminaciuli organoebis arsebobis

mniSvnelobas erovnul doneze, radgan pirvel rigSi swored

erovnul doneze unda xdebodes darRveuli uflebis aRdgena da am

250 <http://ec.europa.eu/justice/discrimination/law/index_en.htm> [10.05.2015].
251 ix. Council Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin (29 June 2000), Article 13; Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods
and services (13 December 2004).
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kuTxiT antidiskriminaciuli direqtivebi namdvilad inarCuneben

mniSvnelobas.

3.2.2. diskriminaciis winaaRmdeg brZolis specialuri konvenciebi
amerikis regionSi

gaeros da evropis regionis msgavsad, diskriminaciis akrZalva

amerikis regionSic zogadi da specialuri konvenciebis safuZvelze

xorcieldeba. adamianis uflebaTa amerikuli konvenciis pirvelive

muxli adamianis uflebebiT sargeblobisas diskriminaciis

akrZalvas moiTxovs da daculi niSnebis CamonaTvali emTxveva

gaeros paqtebiTa da evropuli konvenciiT dacul niSnebs. agreTve,

kanonis winaSe yvelas Tanasworobas moiTxovs amerikuli konvenciis

24-e muxlic. rac Seexeba specialur antidiskriminaciul

konvenciebs, 1994 wels miRebul iqna qalTa winaaRmdeg Zaladobis

prevenciis, dasjisa da aRmofxvirs konvencia, romelic ZalaSi

Sevida 1995 wels.252 evrosabWos stambulis konvenciis msgavsad, es

konvecniac aqcents akeTebs qalTa winaaRmdeg Zaladobis

aRmofxvraze, Tumca Zaladobis erT-erT formad ganixileba

diskriminacia253 da amitom konvenciis debulebebi vrceldeba maT

Soris qalTa winaaRmdeg diskriminaciis akrZlavazec. Sesabamisad,

aSkarad saxezea specialuri antdiskriminaciuli xasiaTis konvencia.

implementaciis nawilSi, amerikuli konvencia gansxvavdeba gaeros

da evropis regionSi moqmedi analogiuri konvenciebisgan, radgan is

ar qmnis monitoringze pasuxismgebel specialur organos. realurad

amerikis regionSi qalTa uflebebis dacvaze monitorings 1928

wlidan axorcielebs qalTa amerikaTaSorisi komisia da

saxelmwifoebs isedac evalebodaT am komisiis winaSe perioduli

angariSebis wardgena. amitom, 1994 wlis konvenciam saxelmwifoebs

daakisra damatebiTi valdebuleba, rom perioduli angariSebis

wardgenis dros detaluri informacia miawodon komisias qalTa

winaaRmdeg ZaladobasTan sabrZolvelad ganxorcielebuli

RonisZiebebis Sesaxeb.254 rac Seexeba individualur saCivrebs,

evrosabWos msgavsad, individualuri saCivrebis wardgena xdeba

adamianis uflebaTa dacvis zogadi procedurebis dacviT, am

252 <http://www1.umn.edu/humanrts/oasinstr/oaslist.htm> [10.05.2015].
253 Art. 6, Inter-American Convention on the Prevention, Punishment, and Eradication of Violence Against
Women (1994).
254 iqve, Art. 10.
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SemTxvevaSi, adamianis uflebaTa interamerikul komisiaSi.255

Sesabamisad, SeiZleba iTqvas, rom praqtikuli TvalsazrisiT am

specialur konvencias raime damatebiTi dacvis garantia ar SemouRia

da ubralod moxda aqtualur problemaze damatebiTi yuradRebis

gamaxvileba da detaluri regulaciebis SemoReba.

Semdegi antidiskriminaciuli konvencia amerikis regionSi

miRebul iqna 1999 wels SezRuduli SesaZleblobis mqone pirTa

winaaRmdeg diskriminaciis yvela formis aRmosafxvrelad.256

konvencia saxelmwifoebs akisrebs mTel rig valdebulebebs, rom

saTanadod uzrunvelyofili iqnes SezRuduli SesaZleblobis mqone

pirTa praqtikuli implementacia da amiT Tavidan iqnes acilebuli

maTi diskriminacia. samarTlebrivi TvalsazrisiT Zalian

mniSvnelovani iyo am konvenciis miReba, ramdenadac adamianis

uflebaTa dacvis amerikuli konvencia dacul niSnebs Soris ar

Seicavda SezRudul SesaZleblobas da am kategoriis pirTa

uflebebis saTanado realizeba namdvilad saWiroebda detalur

regulirebas. miT umetes, 1999 wels jer kidev ar iyo miRebuli

msgavsi Sinaarsis konvencia gaeros farglebSi da arc saerTaSoriso

doneze iyo saTanadod daregulirebuli SezRuduli SesaZleblobis

mqone pirTa uflebebis dacvis sakiTxebi. rac Seexeba

implementacias, konvenciis safuZvelze dafuZnda specialuri

komiteti, romelic saxelmwifoTa perioduli angariSebis

safuZvelze SeimuSaveben sakuTar angariSebs konvenciiT nakisri

valdebulebebis SesrulebasTan dakavSirebiT.257

antidiskriminaciuli konvenciebis konteqstSi aucileblad

unda iTqvas, rom 2013 wels miRebul iqna rasizmis, rasobrivi

diskriminaciisa da Seuwynareblobis msgavsi formebis winaaRmdeg

interamerikuli konvencia.258 imis gaTvaliswinebiT, rom zogadi

konvencia ukve faravs maT Soris rasobrivi diskriminaciis

akrZalvasac, specialuri konvenciis miReba SesaZloa arc iyo

aucilebeli. miT umetes implementaciis kuTxiTac konvencia ar

Seicavs raime siaxles da aRniSnulia mxolod individualuri

saCivrebis wardgenis SesaZlebloba adamianis uflebaTa

amerikaTaSoris komisiaSi, romelic zogadi wesiT iRebs saCivrebs

255 iqve, Art. 12.
256 <http://www1.umn.edu/humanrts/oasinstr/oaslist.htm> [10.05.2015].
257 Art. 6, Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons
With Disabilities (1999).
258 <http://www.oas.org/en/sla/dil/inter_american_treaties_A-68_racism.asp> [10.05.2015].
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nebismieri uflebis darRvevis SemTxvevebSi.259 am konvenciis miRebis

saWiroeba kidev ufro gaugebaria im fonze, rom zustad imave dRes

2013 wlis 5 ivniss paralelurad miRebul iqna diskriminaciis yvela

formisa da Seuwynareblobis winaaRmdeg interamerikuli

konvencia260 da es ukanaskneli Seicavs mTel rig debulebebs,

romlebic krZalaven yvela formis diskriminacias. amasTan swored

es konvencia iTvaliswinebs diskrimianciis yvela formis da

Seuwynareblobis sakiTxebze, maT Soris rasizmisa da rasobrivi

diskriminaciis sakiTxebze momuSave specialuri komitetis Seqmnas,

romelic ganaxorcielebs monitoringis funqciebs.261 Sesabamisad, am

konvenciis ZalaSi Sesvlis Semdeg calkeuli antidiskriminaciuli

konvenciebis miReba mxolod raime arsebiTi mizeziT SeiZleba iqnes

gamarTlebuli.

3.2.3. antidiskriminaciuli konvenciebis moqmedeba afrikis regionSi
afrikis regionSi diskriminaciis amkrZalavi zogadi normis

funqcias asrulebs adamianis da xalxTa uflebebis Sesaxeb

afrikuli qartiis me-3 muxli, romelic moiTxovs kanonis winaSe

yvela individis Tanasworobas. amasTan qartiis erT-erT umTavresi

mizania kolonializmis da aparTeidis sruli aRmofxvra da

gansakuTrebuli yuradReba maxvildeba rasis, eTnikuri

warmomavlobis, kanis feris, sqesis, enis, religiuri da politikuri

Sexedulebis gamo diskriminaciis winaaRmdeg brZolaze.262 amasTan,

Tanasworoba mTliani qartiis Tanmdevi principia da araerTxel

aris xazgasmuli calkeuli uflebebis realizebis konteqstSi,

rogoricaa servisebze da saqonelze xelmisawvdomoba; sajaro

samsaxuris dakaveba;263 dasaqmeba;264 ekonomikuri, socialuri da

kulturuli uflebebiT sargebloba;265 ojaxi.266 amasTan, sxva msgavsi

konvenciebisgan gansxvavebiT, afrikuli qartia diskriminaciis

winaaRmdeg brZolis valdebulebas akisrebs ara mxolod

259 Art. 15, Inter-American Convention Aganis Racism, Racial Discrimination and Related Forms of
Intolerance (2013).
260<http://www.oas.org/en/sla/dil/inter_american_treaties_A-
69_discrimination_intolerance_signatories.asp> (10.05.2015).
261 Art. 15(iv), Inter-American Convention Against All Forms of Discrimination and Intolerance (2013).
262 Preamble, African Charter on Human and Peoples' Rights (1981).
263 iqve, Art. 13.
264 iqve, Art. 15.
265 iqve, Art. 22.
266 iqve, Art. 18.
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saxelmwifoebs, aramed uSualod individebsac, rac namdvilad

gansxvavebul samarTlebriv konstruqcias qmnis. kerZod, qartiis me-

2 Tavi individis valdebulebebs aRwers da erT-erTi umTavresi

valdebuleba sxva individebis pativiscema, tolerantuli

damokidebuleba da diskriminaciis akrZalvaa.267 amgvari Sinaarsis

norma namdvilad ucxoa saerTaSoriso xelSekrulebisTvis,

ramdenadac xelmomwerebi arian saxelmwifoebi da valdebulebebic

swored saxelmwifoebs ekisrebaT. cxadia, saxelmwifoze

daksirebuli pozitiuri valdebuleba, rom daicvas nebsimieri piri

mesame pirebis mxridan diskriminaciisgan iribad calkeuli

individebis valdebulebaSi gardaiqmneba, magram samarTlebrivi

konstruqciis TvalsazrisiT araordinaluria individebis

pirdapiri davaldebuleba. miT umetes, saxelmwifoTa sakmaod did

raodenobaSi saerTaSoriso xelSekruleba ratifikaciis momentidan

xdeba Sida kanonmdeblobis nawili da aqvs pirdapiri moqmedebis

Zala.

Sesabamisad, SeiZleba iTqvas, rom afrikuli qartia udides

yuradRebas uTmobs diskriminaciis akrZalvas da zogadi normis

paralelurad Tanasworobis uflebis realizebis aucilebloba

xazgasmulia calkeul uflebebTan mimarTebiTac. Tumca, afrika ar

gamodga gamonaklisi regioni da specialuri antidiskrimianciuli

saerTaSoriso xelSekrulebebis SemuSavebis praqtika aqac

gagrZelda. am mxriv, pirvel rigSi unda aRiniSnos 1990 wels

miRebuli bavSvis uflebebisa da keTildReobis Sesaxeb afrikuli

qartia, romelic ZalaSi Sevida 1999 wels.268 realurad, es qartia

SemuSavda gaeros bavSvis uflebebis Sesaxeb konvenciis

paralelurad da Sinaarsobrivad Zalian hgavs gaeros konvencias. am

SemTxvevaSic aqcenti gakeTebulia bavSvTa uflebebis

relizebisTvis aucilebel pozitiur RonisZiebebze, rac bavSvebs,

maT Soris, daicavs diskriminaciisgan. afrikuli qartiis mTavari

principic bavSvis saukeTeso interesebis dacvaa da diskriminaciis

konteqstSi, SeiZleba iTqvas, rom es qartia nawilobriv warmoadgens

asakis niSniT diskriminaciis amkrZalav regionul aqts. amasTan,

unda iTqvas, rom qartiis implementaciis monitorings axorcielebs

specialurad Seqmnili komiteti,269 romelic saxelmwifoTa

perioduli angariSebis miRebiT dawyebuli, individualuri

267 iqve, Art. 28.
268 <http://www1.umn.edu/humanrts/africa/afchild.htm> [12.05.2015].
269 African Charter on the Rights and Welfare of the Child (1990), Art. 32.
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saCivrebiT damTavrebuli sakamod efeqturi meqanizmebiT aris

aRWurvili.270

aRsaniSnavia, rom afrikis regionSi sxva specialuri

xelSekruleba diskriminaciis konteqstSi ar miRebula. erTaderTi,

rac aucileblad saWiroebs ganxilvas, aris Tavad adamianis da

xalxTa uflebebis Sesaxeb afrikuli qartiis damatebiTi oqmi

afrikaSi qalis uflebebis Sesaxeb, romelic miRebul iqna 2000 wels

da ZalaSia 2005 wlidan.271 aRniSnuli oqmi kritikas imsaxurebs

qalTa winaaRmdeg diskriminaciis yvela formis aRmofxvris Sesaxeb

gaeros konvenciis msgavsad, radgan aqcenti gakeTebulia mxolod

qalebis winaaRmdeg diskriminaciis akrZalvaze da ara zogadad

sqesis niSniT gansxvavebul mopyrobaze. Tumca, unda iTqvas, rom sxva

mxriv, gaeros konevnciasTan SedarebiT, ufro dabalansebuli da

racionaluria. realurad, damatebiT oqmSi minimumamde aris

dayvanili is naklovanebebi, romlebic gaeros Sesabamis konvencias

axasiaTebs. kerZod, damatebiTi oqmi ganmartavs, rom terminSi `qali~

igulisxmeba genderi272 da am kuTxiT is ar qmnis bundovanebas, rac

dakavSirebulia gaeros konvenciasTan. ufro zusti midgomaa aris

dafiqsirebuli diskriminaciuli da stereotipuli tradiciebis

SecvlasTan mimarTebiT, sadac pirdapir aris gansazRvruli, rom

saxelmwifoebs am kuTxiT evalebaT mxolod saganmanaTleblo,

informaciuli da komunikaciuri zomebis gatareba273 da ara

Cveulebebis Secvla, rogorc amas iTxovs gaeros Sesabamisi

konvencia.274 agreTve, pozitirurad unda Sefasdes is garemoeba, rom

damatebiTi oqmi yuradRebas amaxvilebs ara mxolod iseT

uflebebze, romelic saerTo SeiZleba iyos qalisa da kacisTvis,

aramed uSualod qalis specifiur saWiroebebze, rogoricaa

reproduqciuli janmrTeloba, orsuloba, dedoba.275 dadebiTad unda

aRiniSnos specialuri aqcentis gakeTeba ara mxolod zogadad

qalTa saWiroebebze, aramed qalTa gansakuTrebiT mowyvlad

270 iqve, Art. 42-45.
271 <http://www1.umn.edu/humanrts/africa/protocol-women2003.html. [12.05.2015].
272 ix. Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa
(2000), Art. 1(k).
273 iqve, Art. 2(2).
274 qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros saerTaSoriso
konvencia, muxli 2(v).
275 Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa (2000),
Art. 14.
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jgufebze rogoricaa qvrivi,276 moxucebuli,277 SezRuduli

SesaZleblobis mqone,278 samxedro konfliqtebis msxverpli qalebi.279

afrikuli qartiis damatebiTi oqmi imiTac gamoirCeva, rom qalTa

uflebebis realizebasa da diskriminaciasTan brZolis

paralelurad mniSvnelovan adgils uTmobs qalTa mimarT

Zaladobis winaaRmdeg brZolis sakiTxsac280 da masSi asaxulia is

principebi, romlebsac mogvianebiT daeyrdno evrosabWos stambulis

konvencia.

yovelive aRniSnulidan gamomdinare, Zalian pozitiurad

unda Sefasdes afrikuli qartiis damatebiTi oqmi, ramdenadac is

saTanadod iTvaliswinebs qalTa yvela saWiroebas da aris mravlis

momcveli. amasTan, radgan es aris qartiis damatebiTi oqmi da ara

calke aRebuli specialuri konvencia, naklebad sakritikoa is

garemoebac ki, rom aqcenti gakeTda mxolod qalebis da ara zogadad

sqesis niSniT diskriminaciaze, radgan zogad akrZalvas qartiis

ZiriTadi teqsti Seicavs da damatebiTi oqmi ufro detalurad

aregulirebs im mimarTulebas, risi saWiroebac praqtikaSi

arsebobda. amasTan, radgan saxezea qartiis damatebiTi oqmi,

implementaciis TvalsazrisiT srulad vrceldeba yvela meqanizmi,

rac mTlianad qartiis implementacias uzurnvelyofs perioduli

angariSgebisa281 da sasamarTloSi individualuri saCivrebis

wardgenis saxiT.282

3.3. saqarTveloSi moqmedi antidiskriminaciuli aqtebis
samarTlebrivi da praqtikuli Rirebuleba

saerTaSoriso da regionul doneze diskriminaciis

amkrZalavi zogadi normebis paralelurad specialuri

antidiskriminaciuli aqtebis SemuSaveba, bunebrivia, gavlenas axdens

erovnul kanonmdeblobaze, ramdenadac diskriminaciasTan brZolis

kuTxiT saxelmwifoebs upirvelesad swored sakanonmdeblo doneze

evalebaT RonisZiebebis gatareba. amasTan, radgan saerTaSoriso da

276 iqve, Art. 20.
277 iqve, Art. 22.
278 iqve, Art. 23.
279 iqve, Art. 11.
280 iqve, Art. 4, 5.
281 iqve, Art. 26.
282 Protocol to the African Charter on Human and People's Rights on the Establishment of an African Court
on Human and People's Rights (1998), Art. 3.
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regionalur doneze moqmedo specialuri antidiskriminaciuli

konvenciebi detalurad aregulireben calkeul sakiTxebs, erovnul

doneze maTi srulyofilad implementaciisTvis SesaZloa sakmarisi

ar iyos zogadi antidiskriminaciuli normebis arseboba da erovnul

donezec Cndeba specialuri aqtebis SemuSavebis saWiroeba. am

kuTxiT, saxelmwifoebSi SeiniSneba ZiriTadi tendencia, rom

diskriminaciis amkrZalavi konstituciuri normebis paralelurad

SemuSavdes specialuri antidiskriminaciuli kanoni, romelSic

mocemuli iqneba yvela formis diskriminaciis aRmofxvrisTvis

aucilebeli regulaciebi.283 Tumca, calkeul saxelmwifoebSi am

antidiskriminaciuli aqtebis paralelurad xdeba damatebiT

specialuri kanonebis miReba, romelic damatebiT krZalaven

calkeuli niSniT diskriminacias. am saxelmwifoebs ganekuTvneba

saqarTvelo da mizanSewonilia Seswavlil iqnes moqmedi

antidiskriminaciuli aqtebis samarTlebrivi da praqtikuli

daniSnuleba.

3.3.1. saqarTveloSi moqmedi antidiskriminaciuli normebis analizi
saqarTveloSi diskriminaciis akrZalvis mTavar wyaro,

cxadia konstituciis me-14 muxlia, romelic uzrunvelyofs yvela

adamianis Tanasworobas. miuxedavad imisa, rom am muxlSi daculi

niSnebi amomwuravi saxiT aris CamoTvlili, saqarTvelos

sakonstitucio sasamarTlom ganmarta, rom konstituciis me-14

muxli adgens ara mxolod kanonis winaSe Tanasworobis ZiriTad

uflebas, aramed kanonis winaSe Tanasworobis fundamentur

konstituciur princips da me-14 muxlSi CamoTvlili niSnebi ar

SeiZleba iyos amomwuravi.284 Sesabamisad, saqarTvelos konstitucia

krZalavs nebismieri niSniT diskriminacias da konstituciis me-7

muxlidan gamomdinare Tanasworobas, rogorc adamianis ZiriTad

uflebas, aqvs pirdapiri moqmedebis Zala da yovelgvari damatebiTi

sakanonmdeblo aqtis gareSec unda iqnas praqtikaSi gamoyenebuli.

konstituciis paralelurad diskriminaciis amkrZalavi

normebi mocemulia mTel rig administraciul Tu samoqalaqo

kanonebSi, xolo arasaTanado mopyroba, romelic iwvevs adamianis

283 <http://www.legislationline.org/topics/topic/84> [12.05.2015].
284 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis #2/1-392
gadawyvetileba saqmeze saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos
parlamentis winaaRmdeg, II.p.2.
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uflebebis arsebiT xelyofas sisxlis samarTlis kodeqsiT dasjad

qmedebad cxaddeba.285 amasTan, diskriminaciuli motiviT Cadenili

nebismieri danaSauli aris sasjelis makvalificirebeli

garemoeba.286

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom zogadi

antidiskriminaciuli normebi qmnian saTanado samarTlebriv bazas

imisaTvis, rom saqarTveloSi ganxorcieldes diskriminaciis

winaaRmdeg efeqturi brZola. Tumca, mizanSewonilia im sferoebis

analizi, romelTan mimarTebiTac gaeros an evrosabWos doneze

gamocemulia specialuri antidiskriminaciuli konvencia.

3.3.2. rasobrivi diskriminaciis akrZalvisa da erovnuli
umciresobebis uflebebis uzrunvelyofisTvis saqarTveloSi
arsebuli samarTlebrivi baza

wina qveTavebSi rogorc aRiniSna, gaeros farglebSi pirveli

specialuri antidiskriminaciuli konvencia gaxldaT rasobrivi

diskriminaciis yvela formis aRmofxvris Sesaxeb saerTaSoriso

konvencia. saqarTvelo aRniSnul konvencias miuerTda 1999 wels287

da savaldebulo gaxda konvenciis normebis erovnul doneze

implementacia. aRniSnuli konvenciiT daculi niSnebi, rogoricaa

rasa, kanis feri, erovnuli da eTnikuri warmomavloba

eqspliciturad aris daculi konstituciis aRniSnuli normiT da

agreTve sxvadasxva antidiskriminaciuli normebiT. amasTan, sisxlis

samarTlis kodeqsSi calke muxli eTmoba rasobrivi diskriminaciis

akrZalvas da Tu Tanasworobis darRvevisTvis sasjelad

gaTvaliswinebulia 2 wlamde Tavisuflebis aRkveTa, rasobrivi

diskriminacia ufro mkacrad, sam wlamde Tavisuflebis aRkveTiT

isjeba.288

rac Seexeba uSualod erovnuli umciresobebis uflebebis

uzrunvelyofas, 2005 wlidan saqarTvelos ratificirebuli aqvs

evrosabWos erovnul umciresobaTa dacvis Sesaxeb CarCo konvencia,

romelic ufro metad saxelmwifos mier erovnuli umciresobebis

integraciisTvis gansaxorcielebel pozitiur valdebulebebs

285 saqarTvelos sisxlis samarTlis kodeqsis 142-e muxli.
286 iqve, 53-e muxli.
287 <http://indicators.ohchr.org/> [12.05.2015].
288 saqarTvelos sisxlis samarTlis kodeqsi 1421 muxli.
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akisrebs. unda iTqvas, rom konvenciiT nakisri valdebulebebis

Sesasruleblad specialuri sakanonmdeblo aqti ar aris miRebuli

da amis nacvlad sxvadasxva aqtebSi aris gabneuli normebi,

romlebic uzrunvelyofs umciresobebis uflebebis relizebas iseT

sferoebSi rogoricaa: adgilobrivi TviTmmarTvelobis

ganxorcieleba, politikuri saqmianoba, SromiTi urTierTobebi,

samoqalaqo urTierTobebi, administraciuli da sasamarTlo

warmoeba, arCevnebi, kultura, jandacva, ganaTleba, informaciis

xelmisawvdomoba, sajaro samsaxuri da sxv.289 sisxlissamarTlebrivi

pasuxismgebloba ki gaTvaliswinebulia sisxlis samarTlis

kodeqsis 1421-e muxliT, radgan erovnuli an eTnikuri niSniT

diskriminacia rasobrivi diskriminaciis saxed ganixileba.

Sesabamisad, SeiZleba iTqvas, rom gaeros da evrosabWosgan

gansxvavebiT rasobrivi diskriminaciis aRmosafxvrelad da

erovnuli umciresobebis uflebebis dasacavad saqarTvelos ar

dasWirda specialuri kanonis SemuSaveba da arsebul sakanonmdeblo

aqtebSi aris asaxuli konvenciebis implementaciisTvis saWiro

normebi.

3.3.3. qalTa winaaRmdeg diskriminaciis da Zaladobis aRmofxvra
saqarTvelos kanonmdeblobis mixedviT

1994 wlidan saqarTvelo aris qalTa diskriminaciis yvela

formis aRmofxvris Sesaxeb gaeros saerTaSoriso konvenciis wevri

qveyana da konvenciis moTxovnebi asaxulia erovnul

kanonmdeblobaSi. sqesi, rogorc diskriminaciisgan daculi niSani,

eqspliciturad aris daculi saqarTvelos konstituciiTac da

sxvadasxva kanonebSi arsebul antidiskriminaciul normebSic.

Tumca, rogorc wina qveTavebis analizma warmoaCina, konvencia

Tavisi SinaarsiT saxelmwifos akisrebs konkretul pozitiur

valdebulebebs da mxolod sqesis niSniT diskriminaciis akrZalva

ar aris sakmarisi konvenciis moTxovnebis saTanadod

Sesasruleblad. swored amitom, 2010 wlis 26 marts miRebul iqna

`genderuli Tanasworobis Sesaxeb~ saqarTvelos kanoni, romlis

mizania uzrunvelyos sazogadoebrivi cxovrebis yvela sferoSi

diskriminaciis dauSvebloba, saTanado pirobebis Seqmna qalisa da

289 Sesabamisi normebis amonaridebi ix. Serigebisa da samoqalaqo Tanasworobis
sakiTxebSi saqarTvelos saxelmwifo ministris aparatis vebgverdze:
<http://www.smr.gov.ge/index.php?opt=63> [12.05.2015].
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mamakacis Tanaswori uflebebis, Tavisuflebebisa da

SesaZleblobebis realizaciisaTvis, xeli Seuwyos diskriminaciis

Tavidan acilebasa da aRmofxvras.290

realurad, es kanoni aris is gamonaklisi aqti, romelic

mTlianad orientebulia diskriminaciis aRmofxvraze da

mizanSewonilia misi samarTlebrivi da praqtikuli datvriTvis

gaanalizeba. imis gaTvaliswinebiT, rom kanonis miRebis dros

saqarTveloSi normatiul doneze ar iyo daregulirebuli Tu ra

saxis pozitiuri valdebulebebi ekisrebodaT saxelmwifo uwyebebs

diskriminaciis aRmosafxvrelad, genderuli Tanasworobis

kuTxiTac da zogadad Tanasworobis uzrunvelyofis mizniT,

namdvilad iyo amgvari detaluri danawesebis SemoRebis saWiroeba.

cxadia, ratifikaciis Semdeg gaeros konvencia saqarTvelos

kanonmdeblobis ganuyofeli nawili gaxda, Tumca konvencia

valdebulebas akisrebs mTlianad saxelmwifos da aucilebelia

ganisazRvros Tu romeli saxelmwifo uwyeba ra saxis RonisZiebebs

gaatarebs nakisri valdebulebebis Sesasruleblad. amasTan, imis

gaTvaliswinebiT rom konvenciis Sesabamisad, RonisZiebebi

gansaxorcielebelia, sakanonmdeblo, aRmasrulebel da sasamarTlo

xelisuflebis farglebSi, agreTve adgilobrivi TviTmmarTvelobis

doneze,291 sakanonmdeblo teqnikis TvalsazrisiT aRniSnuli

sakiTxebis daregulireba kanonis formiT yvelaze logikuria.

Tumca, ramdenad SeZlo miRebulma kanonma sakiTxebis saTanadod

daregulireba es damatebiTi ganxilvis sagania.

2010 wels miRebuli kanonis umTavresi sisuste is garemoebaa,

rom gaTvaliswinebuli ar aris kanonis moTxovnaTa praqtikuli

implementaciis efeqturi meqanizmebi. marTalia kanonis me-3 Tavi

mTlianad eTmoba genderuli Tanasworobis dacvaze

zedamxedvelobis sakiTxs, Tumca kanoni arc erT organos ar aniWebs

raime damatebiT uflbamosilebs, rom realuri monitoringi

ganxorcieldes Tanasworobis uflebis dacvaze. parlamentis,

avtonomiuri respublikebis xelisuflebis organoebis, adgilobrivi

TviTmmarTvelobis organoebisa da saqarTvelos saxalxo damcvelis

funqciebi Semoifargleba ukve moqmedi kanonmdeblobiT da raime

siaxles am kuTxiT kanoni ar adgens.292 erTaderTi mniSvnelovani

290 `genderuli Tanasworobis Sesaxeb~ saqarTvelos kanonis me-2 muxli.
291 CEDAW Committee General Recommendation No. 28 on the core obligations of States parties under
article 2 of the Convention on the Elimination of All Forms of Discrimination against Women (2010), § 25.
292 ix. `genderuli Tanasworobis Sesaxeb~ saqarTvelos kanonis me-12–me-14 muxlebi.

ავტორის სტილი დაცულია



88

siaxle monitoringis kuTxiT aris genderuli Tanasworobis sabWos

Seqmna, romelic marTalia sarekomendacio xasiaTis zomebs miiRebs,

magram calkeuli uwyebebis angariSvaldebulebis gazrdis kuTxiT,

mainc mniSvnelovania, rom specialuri organo iqneba uflebamosili,

rom periodulad uwyebebidan gamoiTxovos informacia

ganxorcielebuli saqmianobis Sesaxeb. bunebrivia, sarekomendacio

gadawyvetilebebi efeqtur meqanizmad ver CaiTvleba, Tumca mainc

mniSvnelovania misi saqmianoba, radgan ufro met mniSvnelobas

SeiZens parlamentis winaSe samTavrobo uwyebebis

angariSvaldebulebis sakiTxi. raRac nawilSi, amgavrma sabWom

SeiZleba SeiTavsos is roli, rac gaeros adamianis uflebaTa dacvis

komitetebs akisriaT da kanonis implementaciis kuTxiT namdvilad

pozitiurad unda Sefasdes am sabWos Seqmna.

rac Seexeba Sinaarsobriv sakiTxebs, gaeros konvenciisgan

gansxvavebiT, udavod pozitiuria is garemoeba, rom kanoni miznad

isaxavs genderuli Tanasworobis miRwevas da ara mxolod qalTa

winaaRmdeg diskriminaciis aRmofxvras. amasTan, kanoni iZleva

genderis definicias, romelic ufro farTo kategoriaa vidre

biologiuri sqesi da warmoadgens sqesTa Soris urTierTobis

socialur aspeqts, romelic gamoxatulia sazogadoebrivi

cxovrebis yvela sferoSi da gulisxmobs socializaciiT

ganpirobebul Sexedulebebs ama Tu im sqesze.293 Zalian

mniSvnelovania, rom kanonSi mocemulia pirdapiri da iribi

diskriminaciis definicia, rac am kanonis miRebamde sxva

sakanonmdeblo aqtSi ar yofila ganmartebuli.

uSualod Tanasworobis uzrunvelyofis garantiebidan kanoni

yuradRebas amaxvilebs iseT sferoebze rogoricaa: SromiTi

urTierTobebi, ganaTleba, sainformacio resursebis

xelmisawvdomoba, jandacva, saojaxo urTierTobebi, arCevnebi. unda

iTqvas, rom SromiT urTიerTobebSi nebismieri saxis diskrimiancia

eqspliciturad akrZaluli iyo 2006 wels miRebuli Sromis

kodeqsiTac da akrZalulia moqmedi Sromis kodeqsiTac.294 agreTve,

am kanonis miRebamde kanonmdeblobiT calsaxad akrZaluli iyo

293 iqve, me-3 muxlis, pirveli punqtis `a~ qvepunqti.
294 ix. me-2 muxli.
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diskriminacia ganaTlebis sferoSi,295 jandacvis sferoSi,296

saojaxo urTierTobebSi297 da arCevnebSi.298 Sesabamisad, aSkaraa, rom

kanonis teqstis ZiriTadi nawili raime siaxlis Semcveli ar aris

da SeiZleba iTqvas, rom ubralod moxda sxvadasxva kanonebSi

gabneuli antidiskriminaciuli normebis erT kanonSi

konsolidireba. Tumca, amgvari CamonaTvalis gakeTeba SeiZleba

ufro uaryofiT Sedegebsac iwvevdes, radgan kanonis me-4 muxlis me-

2 puqntSi sferoTa CamonaTvali amomwuravi saxiT aris gakeTebuli

da aRiqmeba TiTqos ise, rom kanoni genderuli Tanasworobis dacvas

prioritetulad ar miiCnevs sxva sferoebSi.

Sejamebis saxiT SeiZleba iTqvas, rom 2010 wels kanonis

miRebiT calkeuli pozitiuri siaxleebi Semovida kanonmdeblobaSi,

ramdenadac sakanonmdeblo doneze SemoTavazebul iqna

diskriminaciis definicia da iyo mcdeloba monitoringis

meqnizmebis gaZlierebis. sxva mxriv kanonis raime samarTlebrivi

inovaciis an Rirebulebis danaxva Zalian rTulia da dRevandeli

gadmosaxedidan, mas Semdeg rac miRebul iqna `diskriminaciis yvela

formis aRmofxvris Sesaxeb~ saqarTvelos kanoni, SeiZleba imis Tqma,

rom `genderuli Tanasworobis Sesaxeb~ saqarTvelos kanonma kidev

ufro dakarga samarTlebrivi Rirebuleba.

3.3.4. SezRuduli SesaZleblobis mqone pirTa uflebebis
uzrunvelyofis mizniT arsebuli kanonmdebloba

SezRuduli SesaZleblobis mqone (SemdgomSi – SSm) pirTa

uflebebis dacvis mizniT saqarTveloSi jer kidev 1997 wlidan

moqmedebs `SezRuduli SesaZleblobs mqone pirTa socialuri

dacvis Sesaxeb~ saqarTvelos kanoni. miuxedavad imisa, rom

saxelwodeba aqcents mxolod socialur dacvaze akeTebs, kanonis

preambulidan aSkaraa, rom moqmedebis sfero gacilebiT farToa da

`miznad isaxavs sxva pirTa Tanabrad uzrunvelyos SezRuduli

SesaZleblobis mqone pirTa uflebebis realizacia, Seqmnas

xelsayreli pirobebi maTi srulfasovani cxovrebisa da

295 ix. `zogadi ganaTlebis Sesaxeb~ saqarTvelos kanonis me-13 muxli; `profesiuli
ganaTlebis Sesaxeb~ saqarTvelos kanonis 31-e muxli; `umaRlesi ganaTlebis
Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-2 punqtis `T~ qvepunqti.
296 ix. `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanonis me-6 muxli.
297 ix. saqarTvelos samoqalaqo kodeqsis 1153-e muxli.
298 ix. saqarTvelos saarCevno kodeqsis me-3 muxli.
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sazogadoebis ekonomikur Tu politikur saqmianobaSi

monawileobisaTvis~. Sesabamisad, am kanonis erT-erTi ZiriTadi

datvirTva aris swored SSm pirTa diskriminaciis winaaRmdeg

brZola da swored amitom, kanoni saxelmwifos mTel rig pozitiur

valdebulebebs akisrebs, romelTa safuZvelzec uzrunvelyofil

unda iqnes SSm pirTa uflebebis sxvaTa Tanasworad realizeba.

kerZod, kanoni gansakuTrebul yuradRebas uTmobs iseT sakiTxebs

rogoricaa, SSm pirebisTvis adaptirebuli infrastruqturis

mowyoba,299 samedicino, profesiuli da socialuri reabilitacia,300

ganaTleba,301 SromiTi uflebebi,302 socialuri daxmareba303 da sxv.

Sesabamisad, SeiZleba iTqvas, rom es kanoni specialuri

antidiskriminaciuli aqtis saxeobaa, romelic iTvaliswinebs SSm

pirebis uflebebis realizebisTvis umniSvnelovanes aspeqtebs,

Tumca am kanonis umTavres nakli aris is garemoeba, rom ar arsebobs

misi aRsrulebis efeqturi meqanizmi da dRemde umetes SemTxvevaSi

reagirebis gareSe rCeba saxelmwifos mxridan am pozitiuri

valdebulebebis Seusrulebloba. am kuTxiT mdgomareoba

gaumjobesebulad SeiZleba CaiTvalos 2014 wels saqarTvelos mier

gaeros SezRuduli SesaZleblobis mqone pirTa uflebebis

konvenciis ratifikaciis Semdeg,304 ramdenadac ratifikaciis Semdeg

konvencia saqarTvelos kanonmdeblobis ganuyofeli nawilia da

masze monitoringis funqcia saqarTvelos saxalxo damcvels

daevala.305 Sesabamisad, dRes ukve arsebobs SSm pirebis uflebebis

dacvaze monitoringis ganmaxorcielebeli specialuri organo,

romlis saqmianobamac mniSvnelovani roli unda Seasrulos maTi

uflebebis praqtikuli realizebisTvis.

konvenciis ratifikaciasTan mimarTebiT, unda iTqvas, rom

realurad samarTlebriv doneze amas ar gamouwvevia

kanonmdeblobaSi arsebiTi cvlilebebi. realurad, arsebiTi siaxle

gaxldaT „SezRuduli SesaZleblobis mqone pirTa socialuri

dacvis Sesaxeb“ saqarTvelos kanonSi Sesuli cvlileba, romlis

299 ix. `SezRuduli SesaZleblobs mqone pirTa socialuri dacvis Sesaxeb~
saqarTvelos kanonis II Tavi.
300 iqve, III Tavi.
301 iqve, IV Tavi.
302 iqve, V Tavi.
303 iqve, VI Tavi.
304 <https://matsne.gov.ge/ka/document/view/2334289> [21.05.2015].
305 saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis
Sesaxeb saqarTvelos saxalxo damcvelis 2014 wlis angariSi, 701.
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mixedviTac damkvidrda SSm piris socialur modelze dafuZnebuli

ganmarteba.306 sxva mxriv kanonmdeblobaSi konvenciis debulebebis

implementaciis kuTxiT cvlilebebi ar ganxorcielebula, Tumca

samarTlebrivi TvalsazrisiT es ar aris xarvezi, radgan, rogorc

aRiniSna, ratificirebuli konvencia saqrTvelos kanonmdeblobis

ganuyofeli nawilia307 da is ierarqiulad kanonebze maRla dgas.308

amasTan saqarTvelos konstituciis mixedviT, adamianis uflebebs

aqvT pirdapiri moqmedebis Zala309 da aucilebeli ar aris Sesabamisi

kanonebis miReba. Sesabamisad, konvenciis moxTovnebi pirdapir

moqmedebs saqarTveloSi da gansakuTrebiT unda aRiniSnos

gonivruli misadagebis principis danergva, romelic mTlianad SSm

pirebis uflebebis realizebisTvis amosavali wertilia.

rac Seexeba konvenciis ratificirebis praqtikul Sedegs,

aRsaniSnavia, rom konvenciiT nakisri valdebulebebis Sesrulebaze

pasuxismgebloba ekisreba SezRuduli SesaZleblobis mqone pirTa

sakiTxebze momuSave saxelmwifo sakoordinacio sabWos, romlis

samdivnos funqcias 2014 wlis 28 oqtombridan asrulebs

saqarTvelos mTavrobis kancelariis samdivno.310 rac Seexeba

angariSvaldebulebas, rogorc aRiniSna, monitoringis

ganmaxorcielebel subieqtad ganisazRvra saxalxo damcveli.311

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

gaeros konvenciis ratificirebamde saqarTveloSi arsebobda SSm

pirTa diskriminaciisgan damcavi specialuri kanoni, Tumca ar

xdeboda misi praqtikuli implementacia meqanizmebis ararsebobis

gamo. konvenciis ratifikaciis Semdeg ki Seivso sakanonmdeblo

CarCoc da gaZlierda implementacis meqanizmebi, ramac unda realuri

mniSvneloba SesZinos SSm pirebis uflebebs.

306 iqve, 703.
307 `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-7 muxlis pirveli punqti.
308 saqarTvelos konstituciis me-6 muxlis me-2 punqti.
309 iqve, me-7 muxli.
310 „SezRuduli SesaZleblobis mqone pirTa sakiTxebze momuSave saxelmwifo
sakoordinacio sabWos Seqmnisa da debulebis damtkicebis Sesaxeb“ saqarTvelos
mTavrobis 2009 wlis 15 dekembris N231 dadgenilebaSi cvlilebis Setanis Taobaze
saqarTvelos mTavrobis 2014 wlis 28 oqtombris #603 dadgenileba.
311 saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis
Sesaxeb saqarTvelos saxalxo damcvelis 2014 wlis angariSi, 701.
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3.3.5. `diskirkimanaciis yvela formis aRmfoxvris Sesaxeb~
saqarTvelos kanonis miRebis aucilebloba da Sedegebi

saqarTveloSi moqmedi specialuri antidiskriminaciuli

kanonebidan gansakuTrebul yuradRebas, bunebrivia, imsaxurebs 2014

wels miRebuli `diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanoni. Tu aqamde calkeuli mimarTulebiT xdeboda

diskriminaciis amkrZalavi kanonebis an normebis miReba, am kanonis

umTavresi Rirebuleba aris is, rom miznad isaxavs diskriminaciis

nebismieri formiT gamovlinebis akrZalvas.312 im fonze, rodesac

arsebobda diskriminaciis amkrZalavi konstituciuri norma da

calkeul kanonebSi damatebiT iyo daculi Tanasworobis ufleba,

SeiZleba kiTxvis niSnis qveS dgebodes axali specialuri

antidiskriminaciuli kanonis miRebis aucilebloba. Sesabamisad, am

kanonis miRebis aucilebloba da Sedegebi detalurad aris

ganxiluli 7.2. qveTavSi.

3.3.6. diskriminaciis amkrZalavi sisxlissamarTlebrivi normebi
zemoT ganxiluli antidiskriminaciuli normebis

paralelurad aRsaniSnavia, rom saqarTveloSi diskriminacia
dasjadia sisxlissamarTlebrivi wesiTac. kerZod, sisxlis
samarTlis kodeqsis 142-e muxliT dasjadia adamianTa
Tanasworuflebianobis darRveva, 1421 muxliT kriminalizebulia
rasobrivi diskriminacia, xolo 1422 muxliT - SezRuduli
SesaZleblobis mqone piris uflebebis SezRudva. amasTan, kodeqsis
53-e muxlis 31 nawilis Sesabamisad, danaSaulis Cadena
diskriminaciis Semcveli an sxva niSniT Seuwynareblobis motiviT
aris pasuxismgeblobis damamZimebeli garemoeba am kodeqsiT
gaTvaliswinebuli yvela Sesabamisi danaSaulisaTvis.

Sesabamisad, SeiZleba iTqvas, rom erovnul doneze arsebobs
sakmaod Zlieri meqanizmi diskriminaciis winaaRmdeg
sisxlissamarTlebrivi gziT sabrZolvelad.313 Tumca, problema iyo
aRniSnuli muxlebis praqtikuli gamoyeneba, ris gamoc saqarTvelos
mTavari prokuraturaSi SemuSavda rekomendacia, saqarTvelos
sisxlis samarTlis kodeqsis 53-e muxlis me-31 nawilis, rogorc
pasuxismgeblobis damamZimebeli garemoebis praqtikaSi gamoyenebis
Taobaze. aRniSnuli dokumenti prokuraturis sistemaSi gavrcelda

312 ix. `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis
pirveli muxli.
313 ECRI Report on Georgia (fifth monitoring cycle), Adopted on 8 December 2015, § 7.
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2016 wlis 2 ianvars, Sesabamisad, sisxlis samarTlis saqmeebze
gamoZiebisas siZulvilis motivis gamokveTis kuTxiT aRniSnul
TariRamde saqarTvelos mTavar prokuraturas raime statistikuri
informacia ar moepoveba. rac Seexeba rekomendaciis gavrcelebis
Semdgom periods, 53-e muxlis me-31 nawiliT gaTvaliswinebul
siZulvilis erT-erT motivze namsjelia sisxlis samarTlis 6 saqmis
farglebSi. aRniSnuli saqmeebidan 4 SemTxvevaSi xuTi piris mimarT
sasamarTlos mier gamotanilia gamamtyunebeli ganaCeni da arc erT
SemTxvevaSi normiT gaTvaliswinebuli sanqciis minimaluri zoma ar
yofila gamoyenebuli.

rac Seexeba statistikur informacias sisxlis samarTlis
kodeqsis 142-e, 1421, da 1422 muxlebis safuZvelze dawyebul
gamoZiebebTan dakavSirebiT, 142-e (adamianTa Tanasworuflebianobis
darRveva) muxliT mimdinarea 1 sisxlis samarTlis, 1421 muxliT
(rasobrivi diskriminacia) - sisxlis samarTlis 2 saqme, xolo 1422

muxliT (SezRuduli SesaZleblobis mqone piris uflebebis
SezRudva) - sisxlis samarTlis 1 saqme, romelzec gamoZieba Sewyda
saqarTvelos sisxlis samarTlis saproceso kodeqsis 105-e muxlis
pirvelis nawilis „a“ qvepunqtiT gaTvaliswinebuli safuZvliT.314

aRniSnuli muxlebis safuZvelze miRebuli gadawyvetileba
Zalian mniSvnelovani iqneba diskriminaciisTvis sisxlis samarTlis
kodeqsiTa da antidiskriminaciuli kanoniT dadgenili
pasuxismgeblobis gamijvnis TvalsazrisiT. kerZod, sisxlis
samarTlis kodeqsis 142-e da 1421 muxlebis Sesabamisad,
diskriminacia sisxlissamarTlebrivad dasjadia maSin, Tu
arsebiTad xdeba adamianis uflebis xelyofa. es ukanaskneli sakmaod
bundovani kriteriumia, radgan Tavad diskriminacia adamianis
Rirsebis Selaxvas iwvevs da es ukve unda iTvlebodes adamianis
uflebis arsebiT xelyofad. amitom, aucilebelia aRniSnuli
normebi ufro mkafiod gaimijnos antidiskriminaciuli kanoniT
dadgenili normebisgan, an sasamarTlo praqtikiT dadgindes mkafio
zRvari.

314 saqarTvelos saxalxo damcvelis, specialuri angariSi diskriminaciis

winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis

Sesaxeb, seqtemberi 2016, 53-54.

ავტორის სტილი დაცულია



94

4. Tanasworobis uflebis mimarTeba adamianis sxva ZiriTad
uflebebTan

adamianis sxvadasxva uflebebi moqmedeben erTmaneTis

paralelurad da maTi urTierTmimarTebis dros sxvadasxva

uflebebs Soris kolizia siaxle ar aris.315 bunebrivia,

Tanasworobis uflebis implementaciazec gavlenas axdens sxva

uflebebTan urTierTmimarTeba da mizanSewonilia am sakiTxis

gaanalizeba.

4.1. Tanasworobis uflebis kolizia sxva ZiriTad uflebebTan
Tanasworobis ufleba Teoriulad nebismier sxva ZiriTad

uflebasTan koliziaSi SeiZleba movides, Tumca mizanSewonilia im

uflebebTan dapirispirebis analizi, romlebTanac gadakveTa

yvelaze metad aris mosalodneli an yvelaze kompleqsuri iqneba.

aseTi ki piradi cxovrebis Tavisufleba da rwmenis Tavisuflebaa.316

piradi cxovrebis Tavisuflebis SemTxvevaSi Tanasworobis

uflebasTan urTierTmimarTeba namdvilad kompleqsuria, radgan

piradi cxovrebis ramdenime sxvadasxva komponenti SeiZleba movides

diskriminaciis akrZalvis principTan winaaRmdegobaSi. kerZod, unda

gamoiyos piradi sfero317 da personaluri monacemebi.318

piradi sferos da Tanasworobis uflebis dapirispirebis

klasikuri magaliTi SeiZleba iyos, rodesac ojaxs surs

ZiZis/asistentis daqiraveba da Tanasworobis principi SeiZleba

avaldebulebdes, rom SerCevis kriteriumebi ar iyos

315 ix, Brems E., ‘Introduction’, in Brems E. (ed.), Conflicts Between Fundamental Rights, 2008, 2; Van
Drooghenbroeck S., Conflits entre droits fondamentaux, pondération des intérêts: fausses pistes (?) et vrais
problèmes, in Renchon J.L. (dir.), Les droits de la personnalité, Actes du Xè colloque de l’Association
‘Famille et Droit’, Louvain-la-Neuve, 2007, Brussels, 2009, 299.
316 De Schutter O., Discriminations et marché du travail: liberté et égalité dans les rapports d’emploi,
Brussels, 2001, 33.
317 Sudre, F., Rapport introductif: La “construction” Par Le Juge Européen Du Droit Au Respect De La Vie
Privée, in F. Sudre, (ed.) Le droit au respect de la vie privée au sens de la Convention européenne des droits
de l'homme, Brussels, 2005,13.
318 adamianis uflebaTa evropuli konvenciis me-8 muxlis farglebSi es ufleba
gamokveTil iqna adamianis uflebaTa evropuli sasamarTlos mier saqmeze Rotaru v

Romania, App. no 28341/95 (ECtHR, [GC], 4 May 2000).
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diskriminaciuli.319 wina TavebSi rogorc aRiniSna, saxelmwifom piri

diskriminaciisgan unda daicvas kerZo urTierTobebSic, Tumca am

valdebulebis ganxorcielebisas ar unda moxdes disproporciuli

Careva kerZo sferoSi, romelic Tavis mxriv aris adamianis

uflebebiT daculi kategoria.320 amitom, yvelaze dabalansebulia

midgoma, rodesac kerZo pirebs diskriminacia ekrZalebaT

momsaxurebis an saqonlis sajarod SeTavazebisas.321

personaluri monacemebis dacvisa da Tanasworobis

uzrunvelyofis interesebi SeiZleba erTmaneTs daupirispirdes,

rodesac damsaqmebeli pirs mosTxovs eTnikuri warmomavlobis an

religiuri kuTvnilebis Sesaxeb informaciis gamJRavnebas imisaTvis,

rom uzrunvelyos umciresobis warmomadgenlisTvis pozitiuri

zomebis gatareba.322 aseT situaciaSi, Tavad piris asarCevi iqneba

informacias gaamJRavnebs Tu ara da Sedegebic, rom gamJRavnebis

gareSe damsaqmebeli ver SeZlebs misTvis, rogorc garkveuli

jgufis warmomadgenlisTvis, privilegiis miniWebas. personaluri

monacemebis damuSaveba saWiro SeiZleba iyos, agreTve, arapirdapir

diskriminaciasTan sabrZolvelad.323 adamianis uflebaTa evropulma

sasamarTlom saqmeze D.H. and others v. Czech Republic aRniSna, rom

statistikuri monacemebi SesaZloa gamoyenebul iqnes, rogorc

faqtobrivi uTanasworobis indikatori.324 amitom, am SemTxvevaSic,

or interess Soris balansis dasacavad proporciulobis principi

unda iqnes gamoyenebuli da personaluri monacemebi unda

damuSavdes mxolod diskriminaciis aRmosafxvrelad, faqtobrivi

uTanasworobis Seswavlis mizniT da im moculobiT, rac

aucilebelia am miznis misaRwevad.325

rac Seexeba rwmenis Tavisuflebas, kolizias adgili SeiZleba

hqondes, rodesac piri rwmenis gamo uars ambobs garkveuli

319 In search of a balance between the right to equality and other fundamental rights, European Network of
Legal Experts in the Non-Discrimination Field, Emmanuelle Bribosia and Isabelle Rorive, 2010, 29.
320 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 614.
321 Developing Anti-Discrimination Law in Europe, Prepared by Isabelle Chopin and Catharina Germaine-
Sahl for the European Network of Legal Experts in the Non-discrimination Field (October 2013), 65.
322 In search of a balance between the right to equality and other fundamental rights, European Network of
Legal Experts in the Non-Discrimination Field, Emmanuelle Bribosia and Isabelle Rorive, 2010, 33.
323 De Vos, M., Beyond Formal Equality: Positive Action under Directive 2000/43/EC and Directive
2000/78/EC, European Commission, 2007; Dubout, E., Vers une protection de l’égalité collective par la
Cour européenne des droits de l’homme, “Revue trimestrielle des droits de l’homme”, 2006, 851–884.
324 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 180.
325 In search of a balance between the right to equality and other fundamental rights, European Network of
Legal Experts in the Non-Discrimination Field, Emmanuelle Bribosia and Isabelle Rorive, 2010, 35.
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movaleobis Sesrulebaze, rac savaldebuloa yvela arsebiTad

analogiur situaciaSi myofi pirisTvis. kerZod, es SeiZleba

gamoixatos savaldebulo samxedro samsaxurze, erTnairsqesiani

pirebis qorwinebis daregistrirebaze an calkeul samedicino

momsaxurebaze, rogoricaa, aborti, xelovnuri ganayofiereba,

evTanazia da sxva.326

rwmenis Tavisuflebisa da Tanasworobis uflebis

dapirispireba, rodesac saqme exeba rwmenis gamo erTnairsqesiani

pirebis qorwinebis registraciaze uaris Tqmas samoqalaqo reestris

konkretuli TanamSromlis mier, sakmaod kompleqsuri sakiTxia.

aseTi saqmeebis ganxilva araerTxel mouwia holandiis Tanaswori

mopyrobis komisias, rodesac samoqalaqo reestris TanamSromels am

mizniT aRar gaugrZeles kontraqti.327 Tavdapirvelad, komisiam

daadgina reestris TanamSromlebis mimarT iribi diskriminaciis

arseboba da ganmarta, rom praqtikuli gamosavali iqneboda

procesis ise organizeba, rom erTnairsqesiani pirebis qorwinebis

registracia moexdinaT reestris im TanamSromlebs, romelTa

rwmenasac es ar ewinaaRmdegeboda.328 Tumca, mogvianebiT komisiam

Secvala misi pozicia da daadgina, rom obieqturad gamarTlebulia

uari eTqvas kontraqtis gaformebaze reestris im TanamSromels,

romelic uars ambobs erTnairsqesiani pirebis qorwinebaze, radgan

winaaRmdeg SemTxvevaSi reestri iribad xels Seuwyobda

homoseqsuali pirebis mimarT diskriminaciul midgomas.329 am

gadawyvetilebiT, komisiam sajaro interess upiratesoba mianiWa

sajaro moxelis religiur rwmenasTan mimarTebiT.330 analogiur

sakiTxze imsjela gaerTianebuli samefos dasaqmebis tribunalma

2008 wels,331 romelmac pirveli instanciiT ganxilvis dros daadgina

moxelis mimarT rogorc pirdapiri, ise arapirdapiri

diskriminaciisa da Seviwroebis arseboba, rodesac pirs daekisra

sanqcia imis gamo, rom man rwmenaze apelirebiT uari Tqva

326 In search of a balance between the right to equality and other fundamental rights, European Network of
Legal Experts in the Non-Discrimination Field, Emmanuelle Bribosia and Isabelle Rorive, 2010, 57.
327 evropaSi holandia iyo pirveli saxelmwifo, romelSic 2001 wlidan
kanonmdeblobiT daSvebulia erTnairsqesiani pirebis qorwinebis registracia.
328 ix. Opinion No 2002-25, (5.8) da Opinion No 2005-26 <http://www.cgb.nl> [26.06.2016].
329 Opinion No 2008-40 <http://www.cgb.nl> [26.06.2016] referenced in the European Anti-Discrimination
Law Review, 2008, No 6/7, 106–107.
330 In search of a balance between the right to equality and other fundamental rights, European Network of
Legal Experts in the Non-Discrimination Field, Emmanuelle Bribosia and Isabelle Rorive, 2010, 59.
331 Ladele v London Borough Islington, Case No 2203694 (2007), Employment Tribunal of Central London.
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erTnairsqesiani pirebis samoqalqo partniorobis registraciaze.332

Tumca, dasaqmebis saapelacio tribunalma mTlianad Secvala

pirveli instanciis gadawvetileba da ganmarta, rom moxele misi

religiuri rwmenis gamo ki ar daisaja, aramed imitom, rom ar

Seasrula samsaxurebrivad masze dakisrebuli movaleoba.333 amasTan,

saxeze ar iyo diskirminacia, radgan yvela, vinc mis msgavsad uars

ityoda registraciaze, analogiur pasuxismgeblobas

daeqvemdebareboda.334

rogorc holandiis, ise gaerTianebuli samefos saapelacio

instanciebis gadawyvetilebebTan mimarTebiT, SeiZleba iTqvas, rom

naklebad Cans or uflebas Soris balansis dacva. realurad, orive

SemTxvevaSi diskriminaciis akrZalvas mieniWa upirobo upiratesoba

rwmenis TavisuflebasTan mimarTebiT da am ukanasknelis SezRudva

ar momxdara yvelaze naklebad radikaluri saSualebiT.

proporciulobis principi swored imas moiTxovs, rom maqsimalurad

naklebad SeizRudos TiToeuli ufleba. am SemTxvevaSi

erTnairsqesiani pirebis Tanasworobis uflebis dasacavad

absoluturad sakmarisi iqneboda Tu samoqalaqo reestri

uzrunvelyofda maTi qorwinebis/samoqalaqo kavSiris registracias

da gadamwyveti mniSvneloba ar unda miniWeboda imas Tu

registraciaSi reestris romeli TanamSromeli gaatarebda. orive

SemTxvevaSi, pirveli instanciebis gadawyvetileba gacilebiT

samarTlian balanss adgenda dapirispirebul interesebs Soris da

mizanSewonilia, yovelTvis Tavidan iqnes acilebuli nebismieri

uflebis zedmetad SezRudva, rodesac amis gareSec SesaZlebelia

Semxvedri uflebis realizeba.

4.2. Tanasworobis uzurnvelyofa socialuri uflebebis
realizebisas

Tanasworobis uflebis ganxorcieleba gansakuTrebuli

TaviseburebiT xasiaTdeba socio-ekonomikur uflebebTan

mimarTebiT, rac gamowveulia am ukanasknelis gansakuTrebuli

samarTlebrivi bunebiT. kerZod, socialuri uflebebi is kategoriaa,

romlis ganxorcieleba saxelmwifos evaleba TandaTanobiT da ara

332 iqve.
333 London Borough Islington v Ladele, 0453/08/RN, 10 December 2008, §§ 52–55.
334 McColgan, A., Class wars? Religion and (In)equality in the Workplace, “Industrial Law Journal”, 38(1),
2009, 11–14.
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myisierad, radgan damokidebulia SezRudul resursebze.335 es

Tavisebureba ki vlindeba imaSi, rom Tanasworoba SesaZloa gaxdes

socialuri uflebebis implementaciis rogorc xelSemSleli, ise

xelSemwyobi principi da mizanSewonilia am mimarTulebebis calke

analizi.

4.2.1. Tanasworoba, rogorc socialuri uflebebis realizebis
xelSemSleli garemoeba

pirvel rigSi, yuradReba unda gamaxvildes, rom

disrkiminaciis akrZalva aris socialuri da ekonomikuri uflebebis

Sesaxeb saerTaSoriso paqtiT saxelmwifoebze dakisrebuli is

gamonaklisi, romelic dauyovnebliv unda Sesruldes da ara

progresuli realizebis saxiT.336 Sesabamisad, uflebebis am

kategoriis mTavari maxasiaTebeli, rac Semxvedri valdebulebebis

TandaTanobiT ganxorcielebas gulisxmobs, ar vrceldeba

diskriminaciis akrZalvaze da wina TavebSi ganxiluli

diskriminaciis akrZalvis samarTlebrivi aspeqtebi socio-

ekonomikur uflebebTan mimarTebiTac srulad moqmedebs. Tumca,

rogorc ukve aRiniSna, Tanasworoba ufro farTo koncefciaa, vidre

mxolod diskriminaciis akrZalva337 da moicavs pozitiur

valdebulebebsac.338 gaeros adamianis uflebaTa umaRlesi komisari,

qalbatoni pilai Tanasworobisa da diskriminaciis paralelurad

aviTarebs mesame koncefcias, romelSic sikeTeebisa da

SesaZleblobebis samarTlian ganawilebas moiazrebs.339 anu, imis

garda, rom saxelmwifom ar unda dauSvas diskriminacia da

pozitiurad unda gaataros zomebi faqtobrivi Tanasworobis

misaRwevad, damatebiT aucilebelia, uzrunvelyos sargeblis,

saxelmwifoSi arsebuli sikeTeebis samarTliani ganawileba

adamianebs Soris. swored am gadmosaxedidan gansakuTrebiT

sainteresoa socialuri uflebebiT saxelmwifoze dakisrebuli

pozitiuri valdebulebebis analizi, radgan adamianebis socialuri

335 Dennis M. J. and Stewart D. P., Justiciability of Economic, Social, and Cultural Rights: Should There
Be an International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and Health?,
“The American Journal of International Law”, 98(3), 2004, 464.
336 UN ESCR Committee General Comment N3 on the Nature of State Parties Obligation, § 5.
337 A Litigator’s Guide to Using Equality and Non-Discrimination Strategies to Advance Economic and
Social Rights, Economic and Social Rights in the Courtroom, Equal Rights Trust, 2014, II.
338 Fredman, S., Human Rights Transformed: Positive Rights and Positive Duties, Oxford, 2008, 175.
339 UN High Commissioner for Human Rights, Open Letter on Human Rights and the Post-2015 Agenda,
June 2013, 3.
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uflebebis uzrunvelyofa saxelmwifoSi arsebuli resursebis

ganawilebis gziT xdeba.340

am kuTxiT, erT-erTi mTavari gamowveva aris is, rom

saxelmwifos mxridan romelime pirisTvis socialuri uflebis

dakmayofilebas SesaZloa hqondes e.w. `pandoras yuTis~ efeqti,

ramdenadac Tanasworobis uflebaze miTiTebiT, sxva pirebi

analogiuri saWiroebis dakmayofilebas moiTxoven saxelmwifosgan

da amis materialuri resursi SesaZloa ar arsebobdes.341 swored

amitom, im saxelmwifoebSic ki, sadac socialuri uflebebis

aRsruleba SesaZlebelia, sasamarTlo Tavs ikavebs

dazaralebulisTvis individualuri reparaciis miniWebisgan da

mTavrobas zogadi programebisa da gegmebis SemuSavebis

valdebulebas akisrebs.342 swored es iyo samxreT afrikis

sakonstitucio sasamarTlos saqmeSi subremoni jandacvis ministris
winaaRmdeg mTavari sakiTxi. mosarCele daavadebuli iyo diabetiT,

romelsac esaWiroeboda dializis programaSi CarTva. imis gamo, rom

saxelmwifoSi SezRuduli iyo dializis aparatura da Sesabamisad

gadamzadebuli samedicino personali, programaSi daiSvebodnen

mxolod is pacientebi, romlebic eqvemdebarebodnen mokle periodSi

mkurnalobas da visTvisac SesaZlebeli iyo Tirkmlis gadanergva.

batoni subremoni mokle periodSi mkurnalobas ar eqvemdebareboda

da misTvis Tirkmlis gadanergvac ar SeiZleboda, radgan agreTve

hqonda gulis iSimiuri daavadeba. mas uari eTqva programaSi

CarTvaze da es gaasaCivra sakonstitucio sasamarTloSi.343

sasamarTlom gaiziara mTavrobis pozicia, romelic ar eTanxmeboda

mosarCelis moTxovnas, rom Tu samedicino klinika ufro meti

datvirTviT imuSavebda, maSin SesaZlebeli iqneboda misi

mkurnaloba, Tumca Tu es gamonaklisi daiSveboda batoni

subremonisTvis, maSin unda emkurnalaT mis mdgomareobaSi myofi

yvela pirisTvis, risi resursic ar iyo.344

340 Cecile F., Constitutionalising Social Rights, “Journal of Political Philosophy”, 1998, 280.
341 A Litigator’s Guide to Using Equality and Non-Discrimination Strategies to Advance Economic and
Social Rights, Economic and Social Rights in the Courtroom, Equal Rights Trust, 2014, 19.
342 Madhav K., Making social rights conditional: Lessons from India, “International Journal of
Constitutional Law”, 8(4), 2010, 759.
343 Soobramoney v Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC 17; 1998 (1) SA 765
(CC); 1997 (12) BCLR 1696 (27 November 1997), §§ 1-5.
344 iqve, § 28.
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realurad, saxelmwifos Seswevda unari damatebiT

uzrunveleyo am konkretuli piris mkurnaloba, riTac

uzrunvelyofda misi janmerTelobis uflebas, Tumca sasamarTlo am

sakiTxs mxolod konkretuli individs uflebebis WrilSi ar

ganixilavs da yuradRebas aqcevs ufro farTo konteqsts, sadac

gaTvaliswinebulia sxva adamianebis uflebebic. anu, sasamarTlom

arapirdapir upiratesoba mianiWa Tanasworobis uflebas am

konkretuli piris janmrTelobis uflebasTan mimarTebiT.

Sesabamisad, SeiZleba iTqvas, rom socialuri uflebebis konteqstSi

Tanasworobis ufleba gansakuTrebiT mgrZnobiare sakiTxia da

yovelTvis unda iqnes mxedvelobaSi miRebuli, rom erTi SexedviT

saxelmwifos pozitiuri RonisZieba, romelic miznad isaxavs

calkeuli pirebis socio-ekonomikuri saWiroebebis dakmayofilebas,

ar gaxdes sxva adamianebis Tanasworobis darRvevis winapiroba.

4.2.2. Tanasworobis ufleba, rogorc socialuri uflebebis
praqtikuli ganxorcielebis SesaZlebloba

ganxilulma SemTxvevam warmoaCina, rom Tanasworoba SeiZleba

iyos socialuri uflebebis realizebisTvis xelSemSleli

garemoeba, Tumca socialuri uflebebisa da Tanasworobis

urTierTmimarTebas ormagad sainteresos xdis is garemoeba, rom es

ukanaskneli SesaZlebelia, agreTve, gamoyenebul iqnes socio-

ekonomikuri uflebebis realizebis xelSemwyob saSualebadac.

kerZod, socialuri uflebebi bevr saxelmwifoSi jer kidev ar

miiCneva adamianis ZiriTad uflebad da mxolod saxelmwifo

politikis mimarTulebad ganixileba, romelic sasamarTlos wesiT

ver aRsruldeba.345 aseT saxelmwifoebSi, socialuri uflebebi

SesaZlebelia Tanasworobis uflebasTan kavSirSi iqnes

realizebuli.346

zogadad, miiCneva, rom nebismieri socialuri ufleba SeiZleba

ganxilul iqnes romelime samoqalaqo da politikuri uflebis

farglebSi.347 am kuTxiT, erT-erTi pirveli saxelmwifo iyo indoeTi,

345 Sadurski W., Constitutional Socio-Economic Rights: Lessons from Central Europe, “The Foundation for
Law, Justice and Society in affiliation with The Centre for Socio-Legal Studies”, 2009, 3-4.
346 A Litigator’s Guide to Using Equality and Non-Discrimination Strategies to Advance Economic and
Social Rights, Economic and Social Rights in the Courtroom, Equal Rights Trust, 2014, III.
347 International Commission of Jurists, Courts and the legal enforcement of Economic, Social and Cultural
Rights: Comparative experiences of justiciability (Human Rights and Rule of Law Series N2) 10
<http://www.icj.org/dwn/database/ESCR.pdf> [10.02.2012], 72.
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romelic araTu ar aRiarebs socialur uflebebs fundamentur

uflebebad, aramed misi konstitucia eqspliciuturad acxadebs, rom

dauSvebelia maTi sasamarTlos wesiT aRsruleba.348 Tumca, jer

kidev 1985 wels Olga Tellis-is saqmeze indoeTis uzenaesma sasamarTlom

sasamarTlos funqcia adamianis interesebis uzrunvelyofaSi

dainaxa da aRiara socialuri uflebebis aRsrulebadoba, risTvisac

uflebebis es kategoria sicocxlis uflebis konteqstSi

ganixila.349 es gadawyvetileba iyo precedentuli, romelmac aCvena,

rom socialuri uflebebis aRsruleba Tu ver xerxdeba pirdapir,

SesaZlebelia maTi dakavSireba sxva uflebebTan da maTTan kavSirSi

iribad moxdes uflebaTa am kategoriis sasamarTlos wesiT

aRsruleba.

yvela aseT SemTxvevaSi, saWiro iqneba Sesabamisi samoqalaqo

da politikuri uflebis maqsimalurad farTod ganmarteba, rom

masTan dakavSirebuli socialuri uflebis uzrunvelyofa

moxerxdes. amasTan, unda iTqvas, rom yovelTvis martivi ar iqneba

samoqalaqo uflebis identificireba, romlis WrilSic iqneba

SesaZlebeli konkretuli socialuri uflebis ganxilva. aseT dros

Tanasworobis ufleba an principi SeiZleba iyos saukeTeso

SesaZlebloba, romelTan kavSirSic realizdeba socialuri ufleba.

diskriminaciis amkrZalavi da Tanasworobis uflebis

uzrunvelmyofi debulebebi saxelmwifoebSi adamianis uflebebis

centralur nawils warmoadgens. ufro metic, calkeul

saxelmwifoebSi diskriminacia ikrZaleba dasaqmebis, jandacvis,

socialuri dacvis da sxva socialur sferoebSi. 350 magaliTad, pirs,

romelsac saxelmwifom uari uTxra sacxovreblis micemaze, radgan

is ar aRiarebs saTanado sacxovreblis uflebas, SeeZleba

Tanasworobis uflebis farglebSi moiTxovos sacxovrebeli, Tu

saxelmwifom sxva msgavs situaciaSi myof pirebs misca

sacxovrebeli. amitom, Tu socialuri uflebebidan gamomdinare

moTxovna ar iqneba warmatebuli, pirs SeeZleba Tanasworobis

uflebis farglebSi daikmayofilos sakuTari saWiroeba, risi

araerTi precedenti arsebobs, maT Soris, adamianis uflebaTa

evropuli sasamarTlos praqtikaSi.351 marTalia, adamianis uflebaTa

348 ix. indoeTis konstituciis 37-e muxli.
349 Olga Tellis v Bombay Municipal Corporation, Supreme Court of India (1985), § 37.
350 A Litigator’s Guide to Using Equality and Non-Discrimination Strategies to Advance Economic and
Social Rights, Economic and Social Rights in the Courtroom, Equal Rights Trust, 2014, IV.
351 Case “Relating to Certain Aspects of the Laws on the use of Languages in Education in Belgium” v
Belgium (Merits), App. no. 1474/62; 1677/62; 1691/62; 1769/63; 1994/63; 2126/64, (ECtHR, 23 July 1986);
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da ZiriTad TavisuflebaTa evropuli konvencia ar icavs socialur

uflebebs, magram sasamarTlos araerTxel daudgenia konvenciis me-

14 muxlis (diskriminaciis akrZalva) darRveva, rodesac saxelmwifo

socialur uflebebs uzrunvelyofs diskriminaciulad.352

Sesabamisad, Tanasworobis ufleba, iseve rogorc samoqalaqo da

politikuri uflebebisTvis, socialuri uflebebisTvisac asrulebs

Semavsebel funqcias.353

4.2.3. Tanasworobis uflebis socio-ekonomikur uflebebTan
urTierTmimarTeba qarTul samarTlebriv sivrceSi

ekonomikuri da socialuri uflebebis nawili, rogoricaa

SromiTi uflebebi,354 ganaTlebis ufleba,355 janmrTelobis

dazRveva,356 pirdapir asaxulia saqarTvelos konstituciaSi, magram

konstituciis teqstSi mocemuli ar aris iseTi uflebebi,

rogoricaa: saTanado sacxovreblis ufleba,357 ufleba

janmrTelobis umaRles standartze,358 saTanado sakvebisa359 da

wylis ufleba.360 Tumca, konstituciis me–2 Tavis samarTlebrivi

konstruqcia agebulia ise, rom konstitucia aRiarebs im ZiriTad

uflebebsac, romlebic pirdapir ar aris gaTvaliswinebuli me–2

TaviT.361 am SemTxvevaSi, aucilebelia, dakmayofilebul iqnes 39–e

muxlis moTxovnebi, romlis mixedviTac, konstituciur uflebad

ganixileba mxolod is kategoria, romelic: 1) sayovelTaod aris

Abdulaziz, Cabales and Balkandali v The United Kingdom, App. no. 9214/80; 9473/81; 9474/81, (ECtHR,
28 May 1985); D.H. and Others v the Czech Republic, App. no. 57325/00, (ECtHR, 13 November 2007).
352 Stec and Others v the United Kingdom (Admissibility), App. no. 65731/01 and 65900/01, (ECtHR, 6 July
2005), § 55; Andrejeva v Latvia, App. no. 55707/00, (ECtHR, 18 February 2009), § 79.
353 A Litigator’s Guide to Using Equality and Non-Discrimination Strategies to Advance Economic and
Social Rights, Economic and Social Rights in the Courtroom, Equal Rights Trust, 2014, 19.
354 ix. saqarTvelos konstituciis muxli 31-33.
355 iqve, muxli 35.
356 iqve, muxli 37.
357 aRiarebulia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb
saerTaSoriso paqtis me-11 muxliT.
358 aRiarebulia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb
saerTaSoriso paqtis me-12 muxliT.
359 aRiarebulia ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb
saerTaSoriso paqtis me-11 muxliT.
360 ufleba saTanado wyalze pirdapir moxseniebuli ar aris saerTaSoriso paqtSi,
Tumca ekonomikuri, socialuri da kuluturuli uflebebis Sesaxeb gaeros
komitetis N15 zogadi komentariT dazustda, rom paqtis me-11 muxlSi, sadac
saubaria cxovrebis saTanado standartze igulisxemeba ufleba adeqvatur
wyalzec.
361 saqarTvelos konstituciis 39-e muxli.
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aRiarebuli da 2) gamomdinareobs konstituciis principebidan.

socio-ekonomikuri uflebebi aRiarebulia ekonomikuri, socialuri

da kulturuli uflebebis Sesaxeb saerTaSoriso paqtiTa362 da

evropis socialuri qartiiT,363 romlebic ratificirebuli aqvs

saqarTvelos.364 aqedan gamomdinare, saqarTvelos sakonstitucio

sasamarTlos 2009 wlis 10 ivnisis N1/2/458 ganCinebis mixedviT,

socio-ekonomikuri uflebebi miCneul unda iqnes sayovelTaod

aRiarebul uflebebad, radgan gamomdinareobs saxelmwifos mier

nakisri saerTaSoriso valdebulebebidan.365

rac Seexeba meore winapirobas, saqarTvelos konstituciis
preambulis mixedviT, aRiarebulia socialuri saxelmwifos
principi. socialuri saxelmwifos damyareba ki warmoudgenelia Tu
aRiarebuli ar iqneba socialuri uflebebi. amdenad, unda iTqvas,
rom socialuri uflebebis aRiareba eyrdnoba konstituciur
princips.

zemoaRniSnulis gaTvaliswinebiT, SeiZleba daskvnis gakeTeba,
rom saqarTvelos konstituciis 39–e muxlis Sesabamisad, socio-
ekonomikuri uflebebi aris konstituciiT aRiarebuli ZiriTadi
uflebebi. swored aRniSnul daskvnamde mivida saqarTvelos
sakonstitucio sasamarTlo, rodesac msjelobda socialuri
uflebebis saqarTveloSi aRiarebis sakiTxTan mimarTebiT.366 Tumca,
unda iTqvas, rom am uflebebis aRsrulebadobasTan mimarTebiT
Camoyalibebuli pozicia ar arsebobs. aRniSnul sakiTxze imsjela
saqarTvelos sakonstitucio sasamarTlom 2009 wlis 27 agvistos
N1/2/434 gadawyvetilebaSi, romliTac arakonstituciurad iqna

362 ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso
paqtis me-11 muxli.
363 ix. evropis socialuri qartia (1961).
364 ix.
<http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en>
[26.05.2013];
<http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=163&CM=8&DF=&CL=ENG&V
L=1> [26.05.2013].
365 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 ivnisis N1/2/458
ganCineba, „daviT sarTania da aleqsandre maWaraSvili saqarTvelos parlamentisa
da saqarTvelos iusticiis saministros winaaRmdeg“, § 24.
366 ix. saqarTvelos sakonstitucio sasamarTlos 2002 wlis 18 aprilis N1/1/126, 129,
158 gadawyvetileba saqmeze – baWua gaCeCilaZe, valdimer doborjginiZe, givi donaZe
da sxvebi saqarTvelos parlamentis winaaRmdeg; saqarTvelos sakonstitucio
sasamarTlos 2002 wlis 15 oqtombris N1/2/174,199 gadawyvetileba saqmeze
saqarTvelos moqalaqeebi - tristan xaniSvili, Tedore niniZe, nodar WiTanava,
levan aleqsiZe, giorgi qavTaraZe da sxvebi saqarTvelos parlamentis winaaRmdeg,
gv. 6; saqarTvelos sakonstitucio sasamarTlos 2002 wlis 30 dekembris N1/3/136
gadawyvetileba saqmeze saqarTvelos moqalaqe Salva naTelaSvili saqarTvelos
parlamentis, saqarTvelos prezidentisa da saqarTvelos energetikis
maregulirebeli erovnuli komisiis (semekis) winaaRmdeg, gv. 18.
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cnobili „socialuri daxmarebis Sesaxeb“ saqarTvelos kanonis 22–e
muxlis me–2 punqti saqarTvelos konstituciis 42–e muxlis pirvel

punqtTan mimarTebiT.367 uSualod socialuri uflebebis
aRsrulebadobis sakiTxTan mimarTebiT mosamarTleTa xmebi Suaze

gaiyo da sasamarTlos pozicia ver dafiqsirda. 368 ramdenadac
kritikas imsaxurebs sakonstitucio sasamarTlos aRniSnuli
gadawyvetileba, imdenad Seqebis Rirsia mocemul saqmeze
sakonstitucio sasamarTlos wevrebis, qeTevan eremaZisa da besarion
zoiZis gansaxvavebuli azri. gansxvavebul azrSi mkafiod aris
dafiqsirebuli, rom samarTliani sasamarTlos ufleba, rogorc
samarTlebrivi saxelmwifos principis ganxorcielebis erTgvari
sazomi, gulisxmobs yvela im sikeTis sasamarTloSi dacvis
SesaZleblobas, romelic Tavisi arsiT uflebas warmoadgens.
saqarTvelos konstituciis 42-e muxlis pirveli punqti ar axdens
diferencirebas uflebebs Soris, da xelisuflebis arcerT Stos
ara aqvs ufleba, SemoiRos diferencireba sasamarTloSi gansjad

da aragansjad uflebebs Soris.369 agreTve Zalian progresuli
pozicia dafiqsirda gansxvavebul azrSi xelisuflebis danawilebis
principisa da socialuri uflebebis aRsrulebis
urTierTmimarTebis sakiTxTan dakavSirebiT. qeTevan eremaZe da
besarion zoiZe xelisuflebis danawilebis principis srulad
realizebaSi sasamarTlos gansakuTrebul rols xedaven, Tumca
miaCniaT, rom xelisuflebis sxva Stoebis gakontroleba
sifrTxiliT unda moxdes, rom ar dairRves arsebuli balansi.
gansxvavebuli azris mixedviT, sasamarTlom sakuTari azri ar unda
moaxvios sakanonmdeblo da aRmasrulebel xelisuflebas
socialuri da ekonomikuri politikis gansazRvrisas, Tumca

aucilebelia moxdes maTi saqmianobis samarTlebrivi kontroli. 370

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom
socialuri uflebebi saqarTvelos konstituciis mixedviT
aRiarebulia ZiriTad uflebebad, magram sakonstitucio saamarTlo
jer ar aris mzad, rom maTi aRsruleba SesaZleblad miiCnios.
amitom, rekomendebulia, rom socialuri uflebebi Tanasworobis
uflebasTan kavSiriSi iqnes wardgenili sasamarTloSi da Tu
uSualod socialuri uflebis safuZvelze ar dakmayofildeba
moTxovna, SesaZlebeli iqneba Tanasworobis uflebis farglebSi
socialuri saWiroebebis dakmayofileba. Tumca, rogorc samxreT

367 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos N1/2/434
gadawyvetileba saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamentis
winaaRmdeg.
368 iqve, nawili II, § 5.
369 iqve, sakonstitucio sasamarTlos wevrebis, qeTevan eremaZisa da besarion
zoiZis gansaxvavebuli azri, § 2.
370 iqve, § 17.
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afrikis sakonstitucio sasamarTlos gadawyvetilebis analizisas
aRiniSna, sasamarTlom socialuri uflebis darRveva, romc
daafiqsiros, SesaZloa individualur reparaciaze uari Tqvas
Tanasworobis uflebidan gamomdinare.  amitom, saqarTvelos
SemTxvevaSic, Tanasworobis uflebam socialuri uflebebis
realizebisTvis SesaZloa Seasrulos rogorc xelSemwyobi, ise
xelSemSleli funqcia.
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5. Tanasworobis uflebis realizebis Taviseburebebi
umciresobebTan mimarTebiT

wina TavebSi ganxilul iqna Tanasworobis uflebis

realizebis zogadi aspeqtebi, Tumca garkveuli TaviseburebiT

xasiaTdeba am uflebis implementacia umciresobebTan mimarTebiT,

radgan am SemTxvevaSi win aris wamoweuli jgufis da ara mxolod

calkeuli individis interesi.

aradominanti jgufebis miswrafeba, rom daicvan sakuTari

kultura, religia Tu gansxvavenuli eTnikuri maxasiaTeblebi me-18

saukunidan gaaqtiurda, Tumca saerTaSoriso doneze umciresobebis

uflebebis dacvis pirveli mcdeloba erTa ligis farglebSi iyo.371

umciresobebis uflebebis dacvis konkretuli normebi, procedurebi

da meqanizmebi ki gaeros sistemis qveS gaCnda da Semdeg ukve

regionul doneze gavrcelda.372 amitom, mizanSewonilia

umciresobebis samarTlebrivi bunebis gaanalizeba da Semdeg

umciresobebis dacvis Taviseburebebis ganxilva.

5.1. umciresobebis samarTlebrivi buneba da misi naklovanebebi
upirveles yovlisa unda iTqvas, rom ar arsebobs uciresobis

saerTaSoriso doneze SeTanxmebuli definicia, Tumca miCneulia,

rom umciresobis nebismieri ganmarteba unda moicavdes obieqtur

faqtorebs, rogoricaa saerTo eTnikuroba, ena an religia da

subieqtur kriteriums, rom pirma Tavad moaxdinos konkretuli

umciresobis jgufTan Tavis identifcireba.373 erT-erTi yvelaze

farTod cnobili definicia SemoTavazebul iqna 1977 wels

diskriminaciis prevenciisa da umciresobebis dacvis sakiTxebze

gaeros qvekomitetis specialuri momxseneblis francesko

kapotortis mier, romlis mixedviTac `umciresoba aris saxelmwifos

danarCen mosaxleobaze ricxobrivad mcire jgufi, romelsac ar

ukavia gabatonebuli pozicia da romlis wevrebs – am saxelmwifos

moqalaqeebs – axasiaTebT eTnikuri, religiuri an enobrivi niSnebi,

romlebic mas sxvebisagan ganasxvavebs da romlebic gamoxataven

371 Minority Rights: International Standards and Guidance for Implementation, United Nationas Human
Rights office of the High Commissioner, 2010, 1.
372 iqve.
373 <http://www.ohchr.org/EN/Issues/Minorities/Pages/internationallaw.aspx> [05.06.2016].
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sakuTari kulturis, tradiciebis, religiis da enis SenarCunebisaken

solidarobis grZnobas.~374

rogorc ukve aRiniSna, aucilebelia am obieqturi elementebis

da piris mier sakuTari Tavis subieqturad am umciresobis jgufTan

identificirebis arseboba, rom piri umciresobis wevrad iqnes

miCneuli, Tumca gadamwyveti mainc subieqturi elementia.

saxelmwifo ar unda ereodes umciresobisadmi kuTvnilebis

gansazRvraSi, Tumca, cxadia, dasaSvebia obieqturi kriteriumebis

gadamowmeba.375 aqve unda iTqvas, rom ricxobrivi simcire da

dominanturi poziciis ararseboba unda Sefasdes mTliani

mosaxleobis WrilSi da ara mxolod konkretul regionSi, sadac

SesaZloa umciresobas hqondes ricxobrivi upiratesoba an

gabatonebuli mdgomareoba.376

mogvianebiT 1993 wels evrosabWos saparlamento asambleam

N1201 rekomendaciiT gansazRvra erovnuli umciresobis cneba,377

Tumca miuxedavad aRniSnulisa, yvela mcdeloba, rom

samarTlebrivad savaldebulo definicia mieRoT, warumatebeli

aRmoCnda da aman SesaZloa garkveul wilad xeli SeuSalos

umciresobebis uflebebis saTanadod realizebas.378 aRniSnulis

gaTvaliswinebiT, saxelmwifoTa diskreciaa erovnul doneze

gansazRvron umciresobis definicia da uzrunvelyon umciresobebis

uflebebis uzrunvelyofa. Tumca, aqve unda iTqvas, rom rogorc

gaeros, ise evrosabWos farglebSi mkafiod dadgenilia, rom am

SemTxvevaSi saxelmwifoebs ar aqvT TviTneburad moqmedebis

diskrecia da umciresobis gansazRvra obieqtur kriteriumebs unda

emyarebodes.379

aRsaniSnavia, rom gaeros samoqalaqo da politikuri

uflebebis Sesaxeb saerTaSoriso paqti iTxovs eTnikuri, religiuri

374 Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities: Mr. Francesco
Capotorti, E/CN.4/Sub.2/384/Rev.1 (Sales No. E.78XIV.1, New York: United Nations, 1979), § 568.
375 burduli i., gociriZe e., erqvania T. da sxv, saqarTvelos konstituciis
komentari, Tbilisi, 2013, 471.
376 iqve.
377 Recommendation 1201 (1993) on an additional protocol on the rights of national minorities to the
European Convention on Human Rights.
378 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 713.
379 UN Human Rights Committee, General Recommendation No. 23 on Article 27 ICCPR, § 5.2; The
Advisory Committee of the Framework Convention for the Protection of National Minorities: (Opinion on
Norway, 12 September 2002, ACFC/INF/OP/I (2002)003, § 19); Parliamentary Assembly of the Council of
Europe, Recommendation 1623 (2003), § 6.

ავტორის სტილი დაცულია



108

da enobrivi umciresobebis dacvas, gaeros 1992 wlis umciresobebis

uflebebis deklaracia - erovnuli, eTnikuri, religiuri da

enobrivi umciresobebis dacvas,380 xolo evrosabWos 1995 wlis CarCo

konvencia ki mxolod erovnuli umciresobebis dacvas.381 Sesabamisad,

umciresobebis uflebebis dacvis specifiuri maxasiaTeblebi,

romlebic qveviT iqneba ganxiluli, exeba mxolod aRniSnuli

niSnebis mixedviT eqspliciturad gansazRvrul umciresobebs.

5.2. umciresobaTa uflebebis dacvis meTodebi
adamianis uflebaTa dacvis meqanizmebi umciresobebis uflebis

dasacavad sam ZiriTad saSualebas iZleva: 1. umciresobaTa

uflebebis dacva diskriminaciis zogadi akrZalvis farglebSi; 2.

adamianis calkeuli uflebebis gavrceleba umciresobebze; 3.
calkeuli jgufuri uflebebis aRiareba uSualod

umciresobebisTvis.382

wina TavebSi detalurad iqna ganxiluli, rom

diskriminaciisgan daculia yvela adamiani da TavisTavad cxadia,

rom umciresobis warmomadgenelze gavrceldeba es zogadi wesi.

amitom, mizanSewonilia gaanalizdes ra specifiuri uflebebi

eniWebaT umciresobebis warmomadgenlebs individualurad da

jgufurad. am TvalsazrisiT erT-erTi ZiriTadi norma aris

samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis

27-e muxli, romlis mixedviTac `im qveyanaSi, sadac arsebobs
eTnikuri, religiuri da enobrivi umciresobebi, pirebs, romlebic
aseT umciresobas ganekuTvnebian, ar SeiZleba uari eTqvaT uflebaze

imave jgufis sxva wevrebTan erTad isargeblon TavianTi kulturiT,
aRiaron da aRasrulon TavianTi religia, an gamoiyenon maTi
mSobliuri ena~. aRniSnulTan mimarTebiT, gaeros adamianis

uflebaTa komiteti ganmartavs, rom es muxli umciresobebis

warmomadgenlebs aniWebs damatebiT uflebebs im uflebebis garda,

rac yvela individs gaaCnia.383 amasTan, komiteti xazgasmiT aRniSnavs,

rom saerTaSoriso paqtis 27-e muxli umciresobebis wevr individs

aRWurvavs uflebebiT, romelsac SeuZlia damoukideblad an imave

380 Article 1, 1992 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities,
381 <http://www.ohchr.org/EN/Issues/Minorities/Pages/internationallaw.aspx> [08.01.2016].
382 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 703.
383 UN Human Rights Committee General Comment No. 23: Article 27 (Rights of Minorities), 8 April 1994,
CCPR/C/21/Rev.1/Add.5, § 1, <http://www.refworld.org/docid/453883fc0.html> [9.04.2016].
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jgufis sxva wevrTan erTad isargeblos am uflebiT. anu, es ar aris

ufleba, romelic mxolod jgufis mier unda iyos realizebuli,

rogorc magaliTad TviTgamoxatvis ufleba.384 amasTan, komiteti 27-

e muxls mkafiod mijnavs diskriminaciis akrZalvis normebisgan,

romlebic yvela individze vrceldeba da ar aris mxolod

umciresobebisTvis uzrunvelyofili.385

rac Seexeba umciresobebis uflebebiT aRWurvil pirTa wres,

saerTaSoriso paqtis 27-e muxlis mixedviT, aucilebelia piri

miekuTvnebodes garkveul jgufs, romleTanac iziarebs saerTo

kulturas, religias an/da enas. am SemTxvevaSi, mniSvneloba ar aqvs

es piri konkretuli saxelmwifos moqalaqe aris Tu ara.386

gadamwyveti mniSvnelobis mqonea, rom aRniSnuli jgufi faqtobrivad

arsebobdes saxelmwifoSi da es damokidebuli ar unda iyos

saxelmwifos subieqtur Sefasebaze.387

rogorc adamianis yvela ZiriTadi uflebis SemTxvevaSi,

umciresobebisTvis uflebebis miniWeba avtomaturad gulisxmobs

saxelmwifosTvis konkretuli Semxvedri valdebulebebis

dakisrebas. kerZod, saxelmwifoebi valdebulni arian uzrunvelyon

umciresobebis kulturis, religiisa da socialuri identobis

gadarCena da ganviTareba. amitom, aucilebelia ar moxdes am

uflebis adamianis sxva uflebebTan aRreva388 da saxelmwifoebma

konkretuli zomebi unda gaataron umciresobebis saWiroebebis

dasakmayofileblad.389 damatebiT, samoqalaqo da politikuri

uflebebis Sesaxeb saerTaSoriso paqtisa da umciresobebis Sesaxeb

gaeros deklaraciis analizis safuZvelze, SeiZleba iTqvas, rom

garda umciresobebis identobis SenarCunebisa da diskriminaciisgan

maTi dacvisa, aucilebelia maTi efeqturi CarTuloba

gadawyvtilebebis miRebis procesebSi, raTa srulad iqnes

realizebuli maTi uflebebi.390

384 iqve, § 3.1.
385 iqve, § 4.
386 iqve, § 5.1.
387 iqve, § 5.2.
388 iqve, § 8.
389 iqve, § 9.
390

<http://www.un.org/en/events/racialdiscriminationday/pdfs/ENGLISH%20Guidance%20Note%20on%20
Minorities.pdf > [02.01.2017].
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rogorc Cans, umciresbebis uflebebis saTanado

realizebisTvis saxelmwifos mouwevs araerTi pozitiuri

valdebulebis Sesruleba, magram unda iTqvas, rom es pozitiuri

RonisZiebebi gansxvavdeba adamianis uflebaTa saerTaSoriso

samarTalSi damkvidrebuli specialuri zomebisgan, romlebic

faqtobrivi uTanasworobis aRmosafxvrelad miiReba droebiTi

RonisZiebebis saxiT. umciresobebis uflebebis uzrunvelyofis

valdebuleba saxelmwifos aqvs mudmivad da es ar SeiZleba raime

formiT gaigivdes droebiT gansaxorcielebel RonisZiebebTan.391

umciresobebis uflebebze saubris dros, aucileblad unda

gamaxvildes yuradReba im garemoebaze, rom maTi interesebis

dakmayofileba ar unda xdebodes gancalkevebiT, aramed gadamwyveti

mniSvnelobis mqonea maTi integracia umravlesobaSi da sruliad

sazogadoebaSi, rac xazgasmulia rasobrivi diskriminaciis yvela

formis aRmofxvris Sesaxeb saerTaSoriso konvenciaSi.392

gaeros paralelurad, umciresobebis uflebebis dacvas

gansakuTrebuli yuradReba eTmoba evrosabWos farglebSic da

mTavari safuZveli erovnuli imciresobebis dacvis Sesaxeb CarCo

konvenciaa. es ukanasknelic gaeros msgavs valdebulebebs akisrebs

saxelmwifoebs da umciresobebis identobis SesanarCuneblad iTxovs

maTi kulturis, religiis, enisa da tradiciebis ganviTarebas da

krZalavs nebismier qmedebas, rac mimarTuli SeiZleba iyos

umciresobebis umravlesobasTan asimilaciisken.393

5.3. umciresobebis uflebebis dacva saqarTveloSi
saerTaSoriso da regionuli midgomebis msgavsad,

saqarTvelos konstituciis mixedviT, umciresobebis uflebebi

daculia rogorc diskriminaciis zogadi akrZalvis farglebSi,

agreTve specialuri muxliT. kerZod ena, religia da erovnuli

kuTvnileba pirdapir moxseniebulia konstituciis me-14 muxliT

diskriminaciisgan dacul niSnebs Soris. xolo konstituciis 38‑e

muxli aris kerZo norma konstituciis me-14 muxlTan mimarTebiT,

391 Committee on the Elimination of Discrimination against Women, general recommendation No. 25
(2004), § 19; “Recommendations of the Forum on Minority Issues” (A/HRC/10/11/Add.1, § 12).
392 Minority Rights: International Standards and Guidance for Implementation, United Nationas Human
Rights office of the High Commissioner, 2010, 10.
393 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 704.
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romelic miznad isaxavs erovnuli, eTnikuri, religiuri Tu

enobrivi niSniT umciresobebis uflebebis uzrunvelyofas.394 Tumca,

es muxli ramdeni aspeqtSi saerTaSoriso da regionuli

xelSekrulebebisgan gansxvavebul regulaciebs adgens da

mizanSewonilia am sakiTxebis analizi.

5.3.1. umciresobebis dacva moqalaqeobrivi kuTvnilebis mixedviT
pirvel rigSi, yuradReba unda gamaxvildes im garemobaze, rom

konstituciis 38-e muxli icavs umciresobebs, romlebic arian

saqarTvelos moqalaqeebi da ara zogadad umciresobebs.

analogiurad, sakonstitucio komisiis mier 2017 wels SemuSavebuli

saqarTvelos konstituciuri kanonis proeqtis me-11 muxlis me-2

punqtic mxolod saqarTvelos moqalaqeebze amaxvilebs

yuradRebas.395 es ki gansxvavdeba samoqalaqo da politikuri

uflebebis Sesaxeb saerTaSoriso paqtis 27-e muxlisgan, romelic

iTxovs yvela eTnikuri, religiuri da enobrivi umciresobis dacvas,

romelic saxelmwifoSi arsebobs. am sakiTxze Zalian mkafio

ganmarteba gaakeTa gaeros adamianis uflebaTa komitetma, romelmac

N23 zogad komentarSi aRniSna, rom saxelmwifom ar unda SezRudos

umciresobebis uflebebiT dacul pirTa wre da es uflebebi mxolod

moqalaqeebze ar unda gaavrcelos.396 evrosabWos erovnuli

umciresobebis Sesaxeb CarCo konvenciac yovelgvari moqalaqeobrivi

kuTvnilebis gareSe iTxovs saxelmwifos teritoriaze myofi

umciresobebis uflebebis dacvas.397 aRsaniSnavia, rom 38-e muxlTan

mimarTebiT saqarTvelos sakonstitucio sasamarTlos ar aqvs

mdidari praqtika. Tumca, yuradReba unda gamaxvildes

sakonstitucio sasamarTlos 2006 wlis 31 martis ganCinebaze, sadac

sasamarTlom ganmarta, rom `umciresoba aris saxelmwifos danarCen

mosaxleobaze ricxobrivad mcire jgufi, romelsac ar ukavia

gabatonebuli pozicia da romlis wevrebs axasiaTebT eTnikuri,

religiuri da enobrivi niSnebi, romlebic mas sxvebisgan

394 burduli i., gociriZe e., erqvania T. da sxv, saqarTvelos konstituciis
komentari, Tbilisi, 2013, 467.
395 <http://constitution.parliament.ge/uploads/masalebi/konstitucia-gadasinjva-cvlileba.pdf> [19.08.2017].
396 UN Human Rights Committee, General Comment No. 23: Article 27 (Rights of Minorities), 8 April
1994, CCPR/C/21/Rev.1/Add.5, § 5.1, <http://www.refworld.org/docid/453883fc0.html> [9.04.2016].
397 ix. `erovnuli umciresobaTa dacvis Sesaxeb~ evropuli CarCo konvenciis
preambula,
<http://www.parliament.ge/files/1359_21958_116145_erovnulumciresobaTadacvisSesaxeb.pdf>
[11.06.2016].

ავტორის სტილი დაცულია



112

ganasxvaveben da gamoxatavs sakuTari kulturis, tradiciebis,

religiis da enis SenarCunebisaken mimarTul solidarobis

grZnobas~.398 am ganmartebidan pirdapir ar dgindeba sasamarTlos

damokidebuleba umciresobaSi mxolod saqarTvelos moqalaqeebs

gulisxmobs Tu ara, magram sayuradReboa am ganmartebis analizi

gaeros specialuri momxseneblis, franCesko kapotortis mier

SemoTavazebul definiciasTan mimarTebiT. kerZod, es ori ganmarteba

did wilad emTxveva erTmaneTs, Tumca mTavari gansxvaveba is aris,

rom kapotortis definiciaSi umciresobis wevrebi unda iyvnen

saxelmwifos moqalaqeebi, sakonstitucio sasamarTlos mier

gakeTebul ganmartebaSi ki moqalaqeobaze miTiTeba ar aris

gakeTebuli. cxadia, mxolod es garemoeba sakmarisi ar aris imis

samtkiceblad, rom sakonstitucio sasamarTlo umciresobad

mxolod moqalaqeebs ar ganixilavs, Tumca isic

gasaTvaliswinebelia, rom erovnul doneze kanonmdeblobaSi

mocemuli ar aris umciresobis ganmarteba da erTaderT

avtoritetul ganmartebad swored sakonstitucio sasamarTlos

mier SemoTavazebuli definicia unda CaiTvalos. amasTan, unda

iTqvas, rom sakonstitucio sasamarTlom identuri ganmartebiT

ixelmZRvanela 2006 wlis 2 ivnisis ganCinebaSic,399 rac niSnavs imas,

398 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 31 martis ganCineba N2/8/366
saqmeze iuridiuli pirebi – Zalovani struqturebis TanamSromelTa, veteranTa
da omis monawileTa uflebebis dacvis saerTaSoriso kavSiri ,,mizani – 2005” – is
Tavmjdomare – nodar cotniaSvili; saqarTvelos omis, Sromisa da samxedro
Zalebis veteranTa sabWos kavSiris Tavmjdomare – elver kupataZe; saqarTvelos
policies pensionerTa da invalidTa socialuri dacvis kavSiri ,,abjaris”
Tavmjdomare – ioseb mestiaSvili; saqarTvelos Zalovani veteranebis
damoukidebeli profesiuli kavSiri ,,imedis” Tavmjomaris movaleobius
Semsrulebeli – arsen razmaZe; saqarTvelos omis invalidTa da veteranTa
kavSiris Tavmjdomare _ karlo gardafxaZe; ,,saqarTvelos CernobilelTaA
kavSiris” Tavmjdomare – vaJa Caduneli; saqarTvelos damoukideblobisa da
teritoriuli mTlianobisaTvlis daRupul mebrZolTa ojaxebis uflebebis
dacvis da socialuri daxmarebis kavSiri ,,imedis” Tavmjdomare – nino kvesaZe’
sruliad saqarTvelos meomar, veteran-invalidTa kavSiri ,,fari da maxvilis”
Tavmjdomare – genadi kvernaZe; mTiani regionebidan iZulebiT adgilmonacvleTa
(eko-migrantTa) uflebebis dacvis saerTaSoriso asociacia ,,xixani-uSbas”
Tavmjdomare – simon SaraZe; saqarTvelos pensioner, invalidTa, moqmed
policielTa da maTi ojaxis wevrTa interesebisa da socialuri dacvis kavSiri
,,Rirsebas” Tavmjdomare –Temur kozolaSvili; saqvelmoqmedo kavSiri ,,vake –
saburTalo 2002”-is Tavmjdomare – karlo wulaia ---- saqarTvelos parlamentis
winaaRmdeg.
399 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 2 ivnisis ganCineba N2/10/383
saqmeze saqarTvelos moqlaqeebi – nodar cotniaSvili, badri  maWaraSvili,  SoTa
somxiSvili,  petre  safniani,  dimitri  gogolaZe;  jaribek  paradiani,  ludvig
grigoriani,  Saliko  beJuaSvili,  asim  CitrekaSvili,  levan  TokmaWiani,  norik
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rom sasamarTlo aris Tanmimdevruli umciresobis am ganmartebis

gamoyenebaSi.

gansaxilveli sakiTxis WrilSi mniSvnelovania samoqalaqo

Tanasworobisa da integraciis saxelmwifo strategiis analizi.

aRniSnuli strategia damtkicda saqarTvelos mTavrobis 2015 wlis

17 agvistos N1740 gankargulebiT400 da aris umciresobebis

uflebebis uzrunvelsayofad mTavari saxelmwifo dokumenti.

strategiis erTi nawilis mixedviT, aqcenti swored saqarTvelos

moqalaqeebze keTdeba, kerZod Sesaval nawilSive aRniSnulia, rom

`winamdebare strategiis mizania samoqalaqo Tanasworobisa da

integraciis uzrunvelyofa, raTa saqarTvelos moqalaqeebma,

ganurCevlad maTi eTnikuri warmomavlobisa, TavianTi wvlili

Seitanon qveynis ekonomikur ganviTarebaSi, politikur da

sazogadoebriv cxovrebaSi, demokratiulad ganviTarebis

procesSi.~.401 agreTve, samoqalaqo Tanasworobisa da integraciis

politikis xedvis nawilSi mkafiod aris aRniSnuli, rom `strategia

orientebulia yvela moqalaqisaTvis – ganurCevlad eTnikuri,

kulturuli Tu sxva niSnebisa – Tanabari SesaZleblobebis

Seqmnaze.~.402 Tumca, dokumentis sxva nawilSi yuradReba

gamaxvilebulia zogadad saqarTveloSi myof umciresobebze da ara

mxolod saqarTvelos moqalaqeebze. kerZod, strategiis mixedviT,

`samoqalaqo integracia gulisxmobs yvela eTnikuri jgufis

warmomadgenlis srulfasovani monawileobisaTvis pirobebis

Seqmnas.~403 amasTan, `saxelmwifo politikis saboloo mizania,

grZelvadiani perspeqtivisaTvis xeli Seuwyos eTnikuri

umciresobebis warmomadgenelTa saTanado CarTulobas sxvadasxva

sistemaSi, iqneba es politikuri institutebi, sajaro samsaxuri,

samoqalaqo sazogadoeba, ekonomika, kerZo seqtori Tu ganaTlebis

sfero.~.404 strategiis analizi aCvenebs, rom umciresobebis

moqalaqeobrivi kuTvnilebis sakiTxze pozicia mkafio ar aris, rac

SeiZleba imis Sedegic iyos, rom misi damtkicebis dros, ubralod,

es sakiTxi ar wamoWrila da yuradReba ar gamaxvilebula.

sumbaTiani,  ivane  rostiaSvili,  rafil  sxvaCxiani,  arCil  fuxaSvili,  sergo
egiazarovi,  givi  Wabukiani  saqarTvelos  parlamentis  winaaRmdeg.
400 <https://matsne.gov.ge/ka/document/view/2958879> [12.06.2016].
401 ix. samoqalaqo Tanasworobisa da integraciis saxelmwifo strategia, Sesavali,
<https://matsne.gov.ge/ka/document/view/2958879> [12.06.2016].
402 iqve, Tanasworobisa da integraciis politikis xedva.
403 iqve.
404 iqve, strategiuli miznebi.
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logikurad ki unda iTqvas, rom calkeuli mimarTulebiT

umciresobebis integraciisTvis, rogoricaa magaliTad Tanabari da

srulfasovani monawileoba samoqalaqo da politikur cxovrebaSi,

saWiro iqneba mxolod saqarTvelos moqalaqeebze fokusireba.

xolo, sxva mimarTulebebiT, rogoricaa, sakuTari enisa Tu

religiis gamoyeneba-ganviTareba, mxolod moqalaqeebiT ar unda

izRudebodes umciresobebis wre.

sakiTxis analizisas yuradsaRebia kidev is garemoeba, rom

saqarTvelos mimarT arc erovnul da arc saerTaSoriso doneze

moqmedi monitoringis meqanizmebis mier ar dafiqsirebula SeniSvna,

rom saqarTvelos konstitucia umciresobebis wres mxolod

moqalaqeebiT SemosazRvravs.405 TviT rasobrivi diskriminaciis

yvela formis aRmofxvris saerTaSoriso konvenciis Sesrulebaze

pasuxismgebeli komitetis mierac ar gamaxvilebula yuradReba am

sakiTxze,406 amis mizezi SeiZleba iyos is, rom praqtikaSi ar

dafiqsirebula umciresobebis diferencireba am niSniT, Tumca erTi

ram cxadia, rom saqarTvelos konstituciis 38-e muxlis teqsti da

gaeros adamianis uflebaTa komitetis N23 zogad komentaris teqsti

erTmaneTTan SesabamisobaSi ar aris.

405 ix. saqarTvelos saxalxo damcvelis 2015 wlis angariSi saqarTveloSi adamianis
uflebaTa da TavisuflebaTa dacvis mdgomareobis Sesaxeb, 711-726
<http://ombudsman.ge/uploads/other/3/3512.pdf> [12.06.2016];
erovnul umciresobaTa dacvis Sesaxeb evrosabWos CarCo konvenciis mrCevelTa

komitetis 2015 wlis 17 ivnisis meore perioduli angariSi saqarTvelos Sesaxeb

<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016
80590fb5> [12.06.2016];

rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis (ECRI) 2015 wlis 8

dekembers angariSi saqarTvelos Sesaxeb (monitoringis mexuTe cikli),

<https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Georgia/GEO-CbC-V-2016-002-
ENG.pdf> [12.06.2016];
gaeros adamianis uflebaTa komitetis 2014 wlis 19 agvistos Semajamabeli daksvna

saqarTvelos me-4 periodul angariSze,

<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR/C/GEO/CO/4
&Lang=En> [12.06.2016].
406 Concluding observations on the sixth to eighth periodic reports of Georgia, CERD/C/GEO/CO/6-8, 13
May 2016,
<http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/GEO/CERD_C_GEO_CO_6-
8_23906_E.pdf> [12.06.2016].
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5.3.2. erovnuli da eTnikuri umciresobebis urTierTmimarTeba
saqarTvelos konstituciis 38-e muxli icavs umciresobebs

erovnuli, eTnikuri, religiuri da enobrivi kuTvnilebis mixedviT.

es niSnebi emTxveva saerTaSoriso da regionul doneze dacul

niSnebs, Tumca sayuradReboa, rom saqarTvelos konstituciaSi

erTmaneTis gverdiT moxseniebulia rogorc erovnuli, ise eTnikuri

kuTvnileba. samoqalaqo da politikuri uflebebis Sesaxeb

saerTaSoriso paqtis 27-e muxli icavs eTnikur umciresobebs da

erovnuli umciresoba saerTod ar aris moxseniebuli. analogiurad,

francesko kapotortis mier SemoTavazebuli definiciac eTnikur

umciresobebs moixseniebs da ara erovnuls. Tumca, gaeros 1992 wlis

umciresobebis uflebebis deklaracia - erovnuli, eTnikuri,

religiuri da enobrivi umciresobebis dacvas isaxavs miznad.407

aRsaniSnavia, rom arc erT xsenebul dokumentSi mocemuli ar aris

erovnuli an eTnikuri umciresobis ganmarteba da, Sesabamisad,

rTulia am ori kategoriis erTmaneTisgan gamijvna. saintereso

midgoma aris ganviTarebuli erovnuli umciresobebis dacvis

Sesaxeb evrosabWos CarCo konvenciaSi, romelic erovnuli

umciresobebis dacvis saSualebad am umciresobebis eTnikuri,

enobrivi, kulturuli da religiuri identobis SenarCunebas

miiCnevs.408 anu, erovnuli umciresoba ganxilulia zogad

kategoriad, romelic moicavs eTnikur, enobriv, kulturul da

religiur identobas. Tumca, es midgoma saqarTvelos konstnituciis

SemTxvevaSi naklebad gamosadegia, radgan erovnuli, eTnikuri,

religiuri da enobrivi kuTvnileba erTmaneTis gverdiT aris

moxseniebuli da Tanabari donis kategoriebad unda iqnes

ganxiluli.

rogorc Cans, erovnul da eTnikur umciresobas Soris

gansxvavebaze raime avtoritetuli ganmarteba ar arsebobs, Tumca

literaturaSi mocemulia calkeuli avtorebis Sexedulebebi.

kerZod, miCneulia, rom eTnikuri kuTvnileba gulisxmobs iseTi

eTnikuri jgufisadmi adamianis kuTvnilebas, romelsac saqarTvelos

sazRvrebs gareT ar gaaCnia Tavisi samSoblo, sadac igi eTnikur

umravlesobas warmoadgens, xolo, „erovnuli kuTvnileba”

gulisxmobs sapirispiro SemTxvevebs, rodesac Sesabamis jgufs aqvs

407 Article 1, 1992 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities.
408 muxli 6, CarCo konvencia erovnul umciresobaTa dacvis Sesaxeb,
<https://matsne.gov.ge/ka/document/view/1244853> [12.06.2016].
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sxva samSoblo, sadac igi eTnikur umravlesobas qmnis.409

aRsaniSnavia, rom am sakiTxze pozicia Camoyalibebuli ar aqvs

saqarTvelos sakonstitucio sasamarTlos. ufro metic,

saqarTvelos sakonstitucio sasamarTlom am sakiTxis dazusteba

iTxova saqarTvelos parlamentis 2013 wlis 4 oqtombris

dadgenilebiT Seqmnili saxelmwifo sakonstitucio komisiisgan,410

Tumca am es sakiTxi dRemde Riad rCeba.

am sakiTxTan mimarTebiT yuradsaRebia sakonstitucio komisiis

mier 2017 wels SemuSavebuli cvlilebebi, romlis mixedviTac

aqcenti keTdeba eTqnikur umciresobebze da erovnuli umciresobebi

saerTod ar aris moxseniebuli. kerZod, „saqarTvelos

konstituciaSi cvlilebis Setanis Sesaxeb“ saqarTvelos

konstituciuri kanonis proeqtis me-11 muxlis me-2 punqtis Tanaxmad

`saerTaSoriso samarTlis sayovelTaod aRiarebuli principebisa
da normebis da saqarTvelos kanonmdeblobis Sesabamisad
saqarTvelos moqalaqeebs, ganurCevlad maTi eTnikuri, religiuri

Tu enobrivi kuTvnilebisa, ufleba aqvT yovelgvari diskriminaciis
gareSe SeinarCunon  da ganaviTaron TavianTi kultura, isargeblon
dedaeniT pirad cxovrebaSi da sajarod~. aRsaniSnavia, rom

konstituciuri kanonis proeqtis ganmartebiT baraTSi ganmartebuli

ar aris Tu ratom aris teqstidan erovnuli umciresoba

amoRebuli,411 Tumca yovelgvari dasabuTebis gareSe mxolod

eTqnikuri umciresobis datoveba mianiSnebs kanonmdeblis

damokidebulebas, rom es ori cneba arsebiTad erTi da igivea da

upiratesoba eTnikur umciresobas mieniWa.

5.3.3. saqarTveloSi umciresobebis uflebebis dasacavad arsebuli
ZiriTadi gamowvevebi

ganxilvam rogorc aCvena, umciresobebis uflebebis dacvis

mimarTulebiT mkafio poziciebi ar arsebobs samarTlebriv

definiciasa da am kategoriis jgufis zustad gansazRvrasTan

mimarTebiT. es sakiTxi saqarTveloSic problemuria, rac

saqarTvelos konstituciis Sesabamisi muxlis analizma warmoaCina.

409 izoria l., korkelia k., kublaSvili k. da xubua g., saqarTvelos konstituciis
komentarebi: adamianis ZiriTadi uflebani da Tavisuflebani, Tbilisi, 2005, 324.
410 saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, 2015, 34.
411 <http://constitution.parliament.ge/uploads/masalebi/2.05.konstitucia-barati.pdf> [19.08.2017].
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rogorc ukve iTqva, politikur cxovrebaSi CarTulobis nawilSi

absoluturad logikuria, rom mxolod moqalaqeebma isargeblon

ZiriTadi uflebebiT, radgan politikuri uflebebi, zogadad

miiCneva moqalaqeebis privilegiad. Tumca, saTanado dasabuTeba aris

saWiro Tu ratom unda isargeblos religiuri, enobrivi an eTnikuri

identobis gasaviTareblad mxolod saqarTvelos moqalaqeebma da

ara saqarTvelos teritoriaze kanonierad myofma umciresobebma.

aqve unda iTqvas, rom sakanonmdeblo doneze arsebuli es

xarvezi praqtikaSi naklebad iCens Tavs da realurad saqarTvelos

teritoriaze myofi saqarTvelos moqalaqeobis armqone

umciresobebi ar arian raime diskriminaciuli midgomis subieqtebi.

amas cxadyofs samoqalaqo Tanasworobisa da integraciis

saxelmwifo strategia, romelic miuxedavad imisa, rom calkeul

nawilebSi aqcents moqalqeebze akeTebs, mTlianobaSi miznad isaxavs

umciresobebis sazogadoebis sxvadasxva sferoebSi CarTulobis da

integraciis xelSewyobas.412 amasTan, saqarTvelos saxalxo

damcvelis, gaeros rasobrivi diskriminaciis yvela formis

aRmofxvris Sesaxeb komitetis, rasizmisa da Seuwynareblobis

winaaRmdeg evropuli komisiisa da erovnul umciresobaTa dacvis

Sesaxeb evrosabWos CarCo konvenciis mrCevelTa komitetis bolo

angariSebis saqarTvelos Sesaxeb ar miuTiTeben am garemoebaze da

ufro metic, dafiqsirebuli ar aris raime sakanonmdeblo an

instituciuri xarvezi, romelic sistemur problemaze SeiZleba

miuTiTebdes.413

412 samoqalaqo Tanasworobisa da integraciis saxelmwifo strategia, samoqalaqo
II. strategiuli miznebi, <https://matsne.gov.ge/ka/document/view/2958879> [12.06.2016].
413 ix. saqarTvelos saxalxo damcvelis 2015 wlis angariSi saqarTveloSi adamianis
uflebaTa da TavisuflebaTa dacvis mdgomareobis Sesaxeb, 711-726
<http://ombudsman.ge/uploads/other/3/3512.pdf> [12.06.2016];
erovnul umciresobaTa dacvis Sesaxeb evrosabWos CarCo konvenciis mrCevelTa

komitetis 2015 wlis 17 ivnisis meore perioduli angariSi saqarTvelos Sesaxeb

<https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016
80590fb5> [12.06.2016];

rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis (ECRI) 2015 wlis 8

dekembers angariSi saqarTvelos Sesaxeb (monitoringis mexuTe cikli),

<https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Georgia/GEO-CbC-V-2016-002-
ENG.pdf> [12.06.2016];
Concluding observations on the sixth to eighth periodic reports of Georgia, CERD/C/GEO/CO/6-8, 13
May 2016,
<http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/GEO/CERD_C_GEO_CO_6-
8_23906_E.pdf> [12.06.2016].
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ufro metic, muxedavad konstituciis 38-e muxlis Zalian

mkafio Canawerisa, rom mxolod saqarTvelos moqalaqe umciresobebi

arian am muxliT daculebi, mTliani sakanonmdeblo sistema iZleva

imis saSualebas, rom saqarTvelos moqalaqeobis armqone

umciresobebmac isargeblon am privilegiebiT. kerZod,

umciresobebis uflebebis dacva Tavisi arsiT or aspeqts

gulisxmobs: 1) umciresobam, rogorc jgufma, erToblivad

isargeblos garkveuli privilegiebiT; 2) umciresobis wevrma,

rogorc individma, isargeblos garkveuli privilegiebiT.414 im

SemTxvevaSi, rodesac saxelmwifo ganaxorcielebs umciresobebis,

rogorc jgufis, identobis gasaZlierebel RonisZiebebs, amiT

saqarTvelos moqalaqeobis armqone umciresobis wevrebic

avtomaturad isargebleben. rac Seexeba uflebebis individualurad

realizebas, Tu umciresobis wevrs umciresobebisTvis saxelmwifos

mier ganxorcielebul romelime proeqtSi an programaSi CarTvaze

uars etyvian im motiviT, rom ar aris saqarTvelos moqalaqe,

SesaZloa, samarTlebrivi davis warmarTva diskriminaciis akrZalvis

konstituciuri normisa da `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanonis safuZvelze, romelTa

moTxovnebi vrceldeba yvela adamianze.

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom

konstituciis 38-e muxliT dadgenili SezRudva, SesaZlebelia

gadalaxul iqnes samarTlebrivi Tu praqtikuli meqanizmebiT, razec

sasurvelia mkafio pozicia Camoayalibos saqarTvelos

sakonstitucio sasamarTlom, rodesac amis SesaZlebloba miecema.

sxva mxriv ki, saqarTveloSi moqmedi samarTlebrivi da instituciri

CarCo iZleva umciresobebis uflebebis ganxorcielebis

SesaZleblobas da raime sistemuri problema am mimarTulebiT ar

fiqsirdeba.

414 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 703.
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6.  arCevnebi da Tanasworobis ufleba

Tanasworobis uflebas gansakuTrebuli datvirTva aqvs

saarCevno procesSi. saqarTvelos sakonstitucio sasamarTlom

rogorc ganmarta, „Tanasworoba zogadad saarCevno uflebis arsis

Semadgenel nawils warmoadgens. arCevnebis procesSi saxelmwifos

aqvs valdebuleba Tanasworobis uzrunvelmyofeli pirobebis

SemoRebisa. am procesSi misi ZiriTadi funqciaa, ar moaxdinos vinmes

SezRudva an privilegireba gonivruli dasabuTebis gareSe“.415

kerZod, aucilebelia Tanasworobis principis gaTvaliswineba

saarCevno sistemis, minimaluri zRvarisa da saarCevno uflebis mqone

pirTa kategoriis gansazRvrisas. amitom, mizanSewonilia TiToeuli

am sakiTxis detaluri ganxilva.

6.1. saarCevno sistemis SerCeva Tanasworobis principis
gaTvaliswinebiT

saarCevno sistemisa da Tanasworobis uflebis

urTierTmimarTebaze imsjela saqarTvelos sakonstitucio

sasamarTlom saqmeze uCa nanuaSvili da mixeil SaraSiZe

saqarTvelos parlamentis winaaRmdeg.416 sasamarTlos SefasebiT,

konstitucia upiratesobas ar aniWebs romelime saarCevno models

da mTavaria, rom uzrunvelyofili iyos xalxis nebis Tavisufali

da Tanaswori asaxva saxelmwifo xelisuflebis formirebis

procesSi.417 kerZod, aucilebelia, moqalaqeebs hqondeT Tanabari

SesaZlebloba, gavlena iqonion arCevnebis saboloo Sedegebze.418

analogiuri midgoma Camoyalibda euTos mier jer kidev 2002 wels.419

415 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II-8.
416 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28 maisis N1/3/547
gadawyvetileba saqmeze saqarTvelos moqalaqeebi - uCa nanuaSvili da mixeil
SaraSiZe saqarTvelos parlamentis winaaRmdeg.
417 iqve, II samotivacio nawili, § 4.
418 iqve, II samotivacio nawili, § 5.
419 OSCE Ministerial Council, Decision No. 7/02, “Election Commitments”, Porto, 7 December 2002,
<http://www.osce.org/mc/40521> (Ministerial Council, Porto).
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maJoritaruli saarCevno sistemis farglebSi, romelic miznad

isaxavs pirovnul warmomadgenlobas420, mTavari gamowveva swored is

aris, rom amomrCevlebis xmas hqondes Tanabari wona, radgan

saarCevno olqebi, romlebic Tanabari raodenobis deputats irCeven

yovelTvis ver iqneba Tanabari zomis. amasTan, rac ufro didia

gansxvaveba aseTi olqebis zomas Soris miT ufro metia gadaxra

amomrCevlebis xmaTa Tanabrobis principidan.421 amitom, saarCevno

olqebis sazRvrebi unda ganisazRvros imgvarad, rom amomrCevlebis

raodenoba SeZlebisdagvarad Tanaswori iyos, raTa maqsimalurad

uzrunvelyofil iqnes xmaTa Tanabaroba.422 aRniSnulis

gaTvaliswinebiT saqarTvelos sakonstitucio sasamarTlom

Tanasworobis konstituciuri principis darRvevad miiCnia norma,

romelic gaumarTleblad zrdida sxva amomrCevlebis xmis wonas da

amiT axdenda amomrCevelTa garkveuli kategoriis diferencirebas

danarCeni amomrCevlebisgan.423 Tumca, agreTve, gasaTvaliswinebelia

Tanabari geografiuli warmomadgenlobis interesi da praqtikulad

SeuZlebelia yvela olqi Tanabari raodenobis amomrCevlebisgan

Sedgebodes. 424 swored amitom aucilebelia, yoveli uTanasworoba

dasabuTebuli iyos legitimuri safuZvliT.425 saTanado legitimuri

safuZvlis ararseboba gaxda saqarTvelos organuli kanonis

„saqarTvelos saarCevno kodeqsis“ 110-e muxlis pirveli da me-2

punqtebis (2011 wlis 27 dekembris redaqcia) arakonstituciurad

cnobis mizezi.426 kerZod, saqmeze „saqarTvelos moqalaqeebi - uCa
nanuaSvili da mixeil SaraSiZe saqarTvelos parlamentis
winaaRmdeg“ saqarTvelos sakonstitucio sasamarTlom ganmarta, rom

radgan Tbilisis 10 maJoritarul saarCevno olqSi registrirebuli

amomrCevlebis raodenoba aRemateba 1 000 000 amomrCevels (1 025 455

amomrCeveli), xolo mTeli saqarTvelos masStabiT saarCevno

olqebSi registrirebulia 3 613 851 amomrCeveli, TbilisSi 10

erTmandatiani maJoritaruli saarCevno olqis arsebobis

420 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28 maisis N1/3/547
gadawyvetileba saqmeze saqarTvelos moqalaqeebi - uCa nanuaSvili da mixeil
SaraSiZe saqarTvelos parlamentis winaaRmdeg, II samotivacio nawili, § 21.
421 iqve, § 13.
422 iqve, § 22.
423 iqve, § 24.
424 Guidelines for Reviewing a Legal Framework for Elections, Second Edition, OSCE/ODIHR 2013, 16.
425 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28 maisis N1/3/547
gadawyvetileba saqmeze saqarTvelos moqalaqeebi - uCa nanuaSvili da mixeil
SaraSiZe saqarTvelos parlamentis winaaRmdeg, II samotivacio nawili, § 23.
426 iqve, § 32.
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SemTxvevaSi, SeuZlebelia 63 Tanazomadi erTmandatiani saarCevno

olqis Camoyalibeba.427 sasamarTlom ver gaiziara parlamentis

warmomadgenelTa ganmarteba, rom amgvari uTanasworoba

gamarTlebulia maJoritaruli saarCevno sistemis arsiT, romelic

gulisxmobs teritoriuli erTeulebis, adgilobrivi

TviTmmarTvelobis erTeulebis warmomadgenlobas parlamentSi.428

aRniSnulis gaTvaliswinebiT, rodesac arsebuli gadaxra imdenad

maRalia, rom iwvevs araproporciul warmomadgenlobas da

araadekvaturad asaxavs saqarTvelos moqalaqeebis

warmomadgenlobas umaRles warmomadgenlobiT organoSi,

arakonstituciurad iqna cnobili saarCevno kodeqsis xsenebuli

normebi.429

unda iTqvas, rom xmebis Tanasworobis principi farTod

aRiarebuli saerTaSoriso standartia da araerTi saerTaSoriso

rekomendacia arsebobs am sakiTxTan mimarTebiT. veneciis komisiis430

SefasebiT, saarCevno olqebis gadanawilebisas, dadgenili normidan

dasaSvebi gadaxra ar unda aRematebodes 10%-s. xolo iseT

gansakuTrebul SemTxvevebSi, rogoricaa magaliTad, aramWidrod

dasaxlebuli administraciuli erTeuli, gadaxra ar unda iyos 15%-

ze meti.431 amasTan, mudmivad rom iyos daculi gonivruli balansi,

saWiroa, saarCevno olqebis zoma da sazRvrebi gadaixedos yovel

aT weliwadSi da agreTve mosaxlebis yoveli sayovelTao aRweris

Semdeg.432

6.2. rodis arRvevs saarCevno barieri Tanasworobas saarCevno
uflebis WrilSi?

saarCevno barieris daweseba yvela saarCevno procesis

aucilebeli komponentia, radgan ar arsebobs saarCevno sistema,

romelic sruli sizustiT asaxavs micemuli xmebis da miRebuli

mandatebis proporciulobas. warmomadgenlobiT organoSi

politikuri Zalebis zedmeti siWrelis Tavidan asacileblad da,

427 iqve, § 12.
428 iqve, § 20.
429 iqve, § 26.
430 komisiis oficialuri saxelwodebaa `samarTlis meSvebiT demokratiisTvis
evropuli komisia~, romelic evrosabWos farglebSi funqcionirebs.
431 Code of Good Practice in Electoral Matters, Guidelines and Explanatory Report, Adopted by the Venice
Commission at its 52nd session (Venice, 18-19 October 2002), § 15.
432 Guidelines for Reviewing a Legal Framework for Elections, Second Edition, OSCE/ODIHR 2013, 17.
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Sesabamisad, am organos meti efeqtianobis mizniT, politikur

partiebs yovelTvis dasWirdebaT garkveuli minimaluri

procentuli raodenobis xmebis miReba, raTa warmodgenilni iyvnen

parlamentSi. 433

Tanasworobis uflebis konteqstSi saarCevno barieri

relevanturia rogorc politikur partiebTan, ise eleqtoratTan

mimarTebiT. aragonivrulad maRali saarCevno barieri SeiZleba

arRvevdes mcire politikuri partiebis uflebebs, romlebmac

marTalia ver miiRes xmebis umravlesoba, magram hyavT gakrkveuli

raodenobis amomrCeveli da saerTod ver moxvdnen parlamentSi. anu,

SesaZlebelia parlamentSi warmodgenili politikuri partiebis

raodenoba Tanabrad ar asaxavdes politikuri partiebis mier

miRebul xmebs. meore mxriv, aragonivruli barieris arseboba

SesaZloa amomrCvelebis uflebas arRvevdes, radgan garkveuli

raodenobis amomrCevlis xmebi saerTod ar aisaxeba mandatebSi da

garkveuli TvalsazrisiT, es amomrCeveli sxva amomrCivelTan

SedarebiT araTanaswor mdgomareobaSi dgeba.

miuxedavad imisa, rom ar arsebobs saerTaSoriso doneze

Camoyalibebuli standarti gonivruli barieris dasaweseblad,

saxelmwifoTa praqtikis safuZvelze SesaZlebelia garkveuli

principebis gamokveTa.434 evrosabWos farglebSi saarCevno barieri

meryeobs 0,67%-dan (holandiaSi) 10%-mde (TurqeTSi). 435 iqidan

gamomdinare, rom regionSi yvelaze maRali barieri TurqeTis

respublikaSi aris dawesebuli, mizanSewonilia swored am qveynis

magaliTze 10%-iani barieris arsebobis analizi. aRniSnul sakiTxze

imsjela adamianis uflebaTa evropuli sasamarTlos didma palatam

saqmeze iumaki da sadaki TureqTis winaaRmdeg.436 am saqmeSi

mosarCeleebi davobdnen, rom TurqeTis kanonmdeblobiT dadgenili

10%-iani saarCevno barieri arRvevda adamianis uflebaTa da ZiriTad

TavisuflebaTa dacvis konvenciis pirveli damatebiTi oqmis me-3

muxls,437 romlis mixedviTac, `maRali xelSemkvreli mxareebi

433 Comparative Report on Thresholds and Other Features of Electoral Systems Which Bar Parties from
Access to Parliament, Venice Commission, Strasbourg, 15 December 2008, § 13
<http://www.venice.coe.int/webforms/documents/CDL-AD(2008)037.aspx> [02.01.2017].
434 Guidelines for Reviewing a Legal Framework for Elections, Second Edition, OSCE/ODIHR 2013, 17.
435 Comparative Report on Thresholds and Other Features of Electoral Systems Which Bar Parties from
Access to Parliament, Venice Commission, Strasbourg, 15 December 2008, § 14
<http://www.venice.coe.int/webforms/documents/CDL-AD(2008)037.aspx> [02.01.2017].
436 Yumak and Sadak v. Turkey, App. no. 10226/03, (ECtHR, [GC], 8 July 2008).
437 iqve, § 3.
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kisruloben valdebulebas, gonivruli periodulobiT Caataron
Tavisufali arCevnebi faruli kenWisyriT iseT pirobebSi, romlebic
sakanonmdeblo organoebis arCevisas uzrunvelyofs xalxis neba-
survilis Tavisufal gamoxatvas.~ mosarCeleebi xalxis

demokratiuli partiis saxeliT, monawileobdnen 2002 wlis 3

noembris saparlamento arCevnebSi Sirnakis provinciaSi,438 sadac

partiam miiRo xmebis 45,95%, Tumca, radgan qveynis masStabiT

dawesebuli 10%-iani barieri ver gadalaxa, mosarCeleebi ar iqnen

arCeulni.439 aRniSnuli arCevnebis Sedegad, pirvelad 1954 wlis

Semdeg mxolod ori partia Sevida parlamentSi.440 sakiTxis

analizisas evropulma sasamarTlom ganmarta, rom saarCevno

uflebasTan mimarTebiT saxelmwifoebs aqvT farTo diskrecia441 da

uSualod saarCevno barieri ganixila, rogorc sakmarisi

warmomadgenlobiTi azris warmoCenis da parlamentis zedmeti

fragmentaciisgan dacvis meqanizmad.442 sasamarTlom aRniSna, rom

maRali barieri SesaZloa xels uSlides eleqtoratis saTanadod

warmomadgenlobas, Tumca aucileblad miiCnia proporciuli

sistemis naklovanebebis Sesavsebad.443 mTlianobaSi sasamarTlom

gaiziara mTavrobis pozicia, rom aseT maRal bariars aqvs

legitimuri mizani, rom Tavidan aicilos parlamentis zedmeti

danawileba da gaaZlieros saxelmwifos stabiluroba.444 daskvnis

saxiT SeiZleba iTqvas, rom sasamarTlom zogadad gadaWarbebulad

miiCnia 10%-iani saarCevno barieri, Tumca, imis gaTvaliswinebiT, rom

patara partiebs am barieris gadalaxva realurad SeeZloT

sxvadasxva strategiis gamoyenebiT, magaliTad, misi wevrebis

damoukidebel kandidatebad dayenebiT an koaliciebis Seqmnis gziT,

CaiTvala, rom mTlianobaSi Sefasebis farTo zRvars ar gascelia

TurqeTi da konvenciis pirveli damatebiTi oqmis me-3 muxli ar

darRveula.445

didi palatis ganxiluli gadawyvetileba kritikas imsaxurebs,

radgan rodesac kiTxvis niSnis qveS dgas arsebuli saarCevno

sistema qmnis Tu ara Tavisufali da Tanaswori saarCevno uflebis

438 iqve, § 11.
439 iqve, § 16.
440 iqve, § 19.
441 iqve, § 110.
442 iqve, § 115.
443 iqve, § 122.
444 iqve, § 125.
445 iqve, §§ 133-148.
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realizebis SesaZleblobas, argumentad ar unda iqnes moyvanili

raRac meTodebi, romlebic Teoriulad iZleva am udidesi

barierebis gverdis avlis SesaZleblobas. saarCevno sistema,

romelic arammarTvel partiebs parlamentSi moxvedris realur

Sanss mxolod sxva partiebTan iZulebiTi koaliciis an

kandidatebis damoukideblad wardgenis SemTxvevaSi aZlevs, ver

CaiTvleba Tavisufeli saarCevno uflebis uzurunvelmyofad.

Tavisufali saarCevno ufleba swored sakuTari partiuli xedvebis

warmoCenis da amomrCevlamde mitanis SesaZleblobas unda iZleodes.

sasamarTlom Zalian viwrod ganmarta konvenciis pirveli

damatebiTi oqmis me-3 muxliT aRiarebuli `Tavisufali arCevnebisa~

da `sakanonmdeblo organoebis arCevisas xalxis neba-survilis

Tavisufali gamoxatvis~ saxelmwifos mxridan uzrunvelyofis

valdebulebis Sinaarsi.446 Sefasebis farTo zRvarze miTiTebiT,

sasamarTlom Tavi aarida uSalod TurqeTis mier adamianis uflebis

darvevis dafiqsirebas, Tumca iqve mianiSna, rom zogadad 10%-iani

barieri miuRebelia.

aRsaniSnavia, rom samarTlebrivad savaldebulo

gadawyvetileba arc evrosabWos sxva organoebs aqvT miRebuli

saarCevno barierTan dakavSirebiT. evropaSi arsebuli adamianis

uflebaTa da demokratiis mdgomareobis Sesaxeb evrosabWos

saparlamento asambleis 2007 wels miRebul rezoluciaSi miCneulia,

rom kargad Camoyalibebul demokratiul saxelmwifoebSi saarCevno

barieri 3%-s ar unda aRematebodes.447 uSualod TurqeTTan

mimarTebiT saparlamento asambleas mkafiod aqvs dafiqsirebuli

pozicia, rom 10%-iani barieri aris gadaWarbebuli da unda

Seicvalos.448

yovelive aRniSnulis gaTvaliswinebiT, SeiZleba iTqvas, rom

maRali barieri kiTxvis niSnebs aCens amomrCevelTa xmebis

Tanasworad asaxvis TvalsazrisiT, Tumca saerTaSoriso an

regionul doneze konsensusi ar arsebobs ramdenprocentiani

446 WiRlaZe n., sakanonmdeblo organoebis arCevisas xalxis neba-survilis
Tavisufali gamoxatva (adamianis uflebaTa evropuli sasamarTlos 2007 wlis 30
ianvris gadawyvetileba saqmeze – `iumaki da sadaki TurqeTis winaaRmdeg~, 10226/03),
`qarTuli samarTlis mimoxilva~ 11/2008-1, 119.
447 State of human rights and democracy in Europe, Resolution 1547 (2007), Parliamentary Assembly of the
Council of Europe, § 58.
448 Honouring of obligations and commitments by Turkey, Resolution 1380 (2004), Parliamentary Assembly
of the Council of Europe, § 6.
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barieri CaiTvleba gonivrulad da saxelmwifoebs rCebaT farTo

diskrecia Tavad moawesrigon es sakiTxi.

6.3. sayovelTao saarCevno ufleba da diskriminaciis akrZalva
wina qveTavebis analizma warmoaCina, rom Tanaswori saarCevno

xmis principi irRveva, Tu saarCevno sistema ver uzrunvelyofs

amomrCevlis xmebis mandatebSi proporicul asaxvas da es zogadad

Tanasworobis uflebas SeiZleba arRvevdes. Semdegi saarCevno

principi, romlis ganxilvac mizanSewonilia Tanasworobis uflebis

konteqstSi, aris sayovelTaoba.Ees principi exeba rogorc aqtiur

ise pasiur saarCevno uflebas da yvelaze zogadi gagebiT

gulisxmobs, rom yvelas aqvs arCevnebSi monawileobis ufleba.449 anu,

es principi arCvenebSi diskriminaciis akrZalvas isaxavas miznad.450

amitom sayovelTao saarCevno uflebis nebismieri SezRudva unda

iyos legitimuri mizniT gamarTlebuli da unda akmayofilebdes

proprciulobis moTxovnas.451 saarCevno samarTalSi am uflebis

legitimuri SezRudva saarCevno cenzebis safuZvelze xorcieldeba,

romlebic gansazRvraven saarCevno uflebis mqone adamianTa wres,

eleqtorats.452 cenzebs saarCevno samarTalSi udidesi datvirTva

aqvs, radgan arCevnebi uSualo demokratiis is formaa, romlis

samarTlebrivi safuZvelic uSualod konstituciiT aris

ganmtkicebuli da romliTac xorcieldeba saxelmwifo

xelisuflebis formireba.Aaqedan gamomdinare, Zalian didi

sifrTxiliT unda moxdes im pirTa SerCeva, romelTac miecemaT

saSualeba isargeblon am umniSvnelovanesi politikur-

samarTlebrivi uflebiT. cenzebi vrceldeba rogorc aqtiur, ise

pasiur saarCevno uflebaze, magram xSir SemTxvevaSi es ukanaskneli

ufro metad aris SezRuduli da es bunebrivicaa, radgan  piri,

romelic sakuTar kandidaturas ayenebs, potenciuri Tanamdebobis

piria da, cxadia, kanoni mis mimarT ufro mkacr moTxovnebs

awesebs.453

449 demetraSvili a. (red.), konstituciuri samarTalis saxelmZRvanelo, Tbilisi,
2005, 177.
450 Guidelines for Reviewing a Legal Framework for Elections, Second Edition, OSCE/ODIHR 2013, 19.
451 iqve.
452 demetraSvili a. (red.), konstituciuri samarTalis saxelmZRvanelo, Tbilisi,
2005, 177.
453 demetraSvili a. (red.), konstituciuri samarTalis saxelmZRvanelo, Tbilisi,
2005, 177.
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imis gaTvaliswinebiT, rom TiToeuli cenzi sayovelTao

saarCevno uflebas zRudavs da potenciurad SesaZloa Tanasworobis

princips arRvevdes, mizanSewonilia maTi calke ganxilva. amasTan,

radgan pasiuri sarCevno ufleba ukavSirdeba konkretul

Tanamdebobas, am uflebasTan mimarTebiT cenzebis mizanSewonilobis

zogadi ganxilva alogikuria. amitom, Semdeg qveTavebSi

gaanalizdeba aqtiuri saarCevno uflebis SemzRudavi cenzebi da

mxolod is kategoria, romelic pirdapir aris gansazRvruli

saqarTvelos konstituciiT da, Sesabamisad, moqmedebs

saqarTveloSi. kerZod, saqarTvelos konstituciis 28-e muxlis

Sesabamisad, `saqarTvelos yovel moqalaqes 18 wlis asakidan aqvs
referendumSi, saxelmwifo da TviTmmarTvelobis organoebis
arCevnebSi monawileobis ufleba~. amasTan, `arCevnebsa da

referendumSi monawileobis ufleba ara aqvs moqalaqes, romelic
sasamarTlom qmeduunarod cno an sasamarTlos ganaCeniT imyofeba
sasjelis aRsrulebis dawesebulebaSi, garda im pirisa, romelmac
Caidina naklebad mZime danaSauli~. Sesabamisad, gaanalizdeba

moqalaqeobis, asakobrivi, qmeduunarobisa da e.w. moraluri cenzebi

(msjavrdebulTa saarCevno uflebis konteqstSi).

6.3.1. moqalaqeobis cenzi
moqalaqeobis cenzi ara mxolod sayovelTao saarCevno

uflebis yvelaze gavrcelebuli SezRudvaa, aramed is gamonaklisi

kategoriac aris, romelic saerTaSoriso da regionuli adamianis

uflebaTa dacvis konvenciebiT pirdapir aRiarebulia. samoqalaqo

da politikuri uflebebis Sesaxeb saerTaSoriso paqtis mixedviT,

arCevnebSi monawileobis ufleba uzrunvelyofilia mxolod

moqalaqeebisTvis.454 agreTve, adamianis uflebaTa da ZiriTad

TavisuflebaTa dacvis evropuli konvencia saxelmwifoebs aZlevs

uflebas SezRudon ucxoelTa politikuri saqmianoba.455

es SezRudva absoluturad logikuria, radgan moqalaqeoba

aris pirisa da saxelmwifos samarTlebrivi kavSiri,456 romelic

konkretul SedegebSi aisaxeba da warmoSobs urTierTSemxvedr

454 ix. samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis 25-e
muxli.
455 ix. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-16
muxli.
456 `saqarTvelos moqalaqeobis Sesaxeb~ saqarTvelos organuli kanonis me-3
muxlis pirveli punqti.
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ufleba-movalebebs. iseve, rogorc mxolod moqalaqeebze vrceldeba

saxelmwifos dacvis valdebuleba,457 politikur saqmianobaSi

monawileobis uflebac moqalaqeebis eqskluziur uflebas

warmoadgens. anu, im ZiriTadi ufleba-movaleobebis paralelurad,

rac vrceldeba yvela adamianze, moqalaqeoba warmoSobs damatebiT

uflebsa da valdebulebebs. realurad, samarTlebrivi da

politikuri ufleba-movaleobebi pirs srulyofilad warmoeSveba

mxolod maSin, rodesac is aris saxelmwifos moqalaqe da imis

gaTvaliswinebiT, rom aRniSnuli ufleba-movaleobebis realizeba

yvelaze ukeT, pirdapir da uSualod arCevnebze xdeba, naTelia

moqalaqeobis cenzis arsebobis aucilebloba da gardauvaloba.

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom moqalaqeobis

cenzi srul SesabamisobaSia adamianis uflebaTa dacvis

saerTaSoriso da regionul konvenciebTan da ar SeiZleba raime

formiT diskriminaciul SezRudvad iqnes ganxiluli.

6.3.2. asakobrivi SezRudva
moqalaqeobasTan erTad yvelaze gavrcelebuli saarCevno

cenzi aris asakobrivi SezRudva.458 zemoT rogorc aRiniSna,

saqarTvelos konstituciis mixedviT, saqarTvelos moqalaqes xmis

micemis ufleba 18 wlidan warmoeSveba. es asaki SemTxveviT ar aris

SerCeuli da mas logikuri safuZveli aqvs. kerZod, saqarTvelos

kanonmdeblobis mixedviT, 18 weli ukavSirdeba srulwlovanebas459

da gasagebia, rom pirs mTel rig valdebulebebTan erTad garkveuli

uflebebic daematos.460 saqarTvelos samoqalaqo kodeqsis mixedviT,

swored 18 wlis asakidan warmoeSveba pirs qmedunarianoba, anu

fizikuri piris unari, Tavisi nebiTa da moqmedebiT sruli

moculobiT SeiZinos da ganaxorcielos samoqalaqo uflebebi da

movaleobebi.461 anu, samarTlis es dargi pirs sakuTari uflebebisa

da movaleobebis ganxorcielenisTvis mzad miiCnevs swored 18

wlidan da swored am asakidan iTvleba unaklod piris mier

gamovlenili neba da gana nebis gamovlena araa arCevnebze sakuTari

457 saqarTvelos konstituciis 101-e muxlis pirveli punqti.
458 Code of Good Practice in Electoral Matters, Guidelines and Explanatory Report, Adopted by the Venice
Commission at its 52nd session (Venice, 18-19 October 2002), § 6.
459 ix. saqarTvelos samoqalaqo kodeqsis me-12 muxlis me-2 nawili.
460 Code of Good Practice in Electoral Matters, Guidelines and Explanatory Report, Adopted by the Venice
Commission at its 52nd session (Venice, 18-19 October 2002), § 6(a).
461 ix. saqarTvelos samoqalaqo kodeqsis me-12 muxlis pirveli nawili.
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azris dafiqsireba? samoqalaqo samarTlis normebs iyenebs

administarciuli samarTalic piris qmedunarianobasTan

dakavSirebiT da, cxadia, Tvrameti weli aqac erT-erTi mTavari

ganmsaRvrelia piris zrdasrul adamianad miCnevisTvis.462 amasTan,

unda aRiniSnos, rom bavSvis uflebebis Sesaxeb gaeros

saerTaSoriso konvenciac, srulwlovanad pirs Tvrameti wlidan

miiCnevs,463 manmade ki bavSvs ar gaCnia saarCevno ufleba arc am

saerTaSoriso konvenciis mixedviT.

Sesabamisad, SeiZleba iTqvas, rom saqarTvelos konstitucia

pirs saarCevno uflebas aniWebs srulwlovanobis miRwevisTanave da

aseTi asakobrivi cenzi asakobrivi niSniT diskriminaciis niSans ar

Seicavs.

6.3.3. qmeduunarobis niSniT saarCevno uflebis SezRudvis
mizanSewoniloba

adamianis uflebaTa saerTaSoriso samarTalSi miCneulia, rom

piris SezRuduli gonebrivi an fizikuri SesaZleblobebi,

ganaTlebis arqona an inteleqtualuri ganviTarebis done, agreTve,

fsiqiatriuli avadmyofobac ar SeiZleba gaxdes saarCevno uflebis

SezRudvis safuZveli garda im SemTvevisa, rodesac piris gonebrivi

SezRudulobis xarixidan gamomdinare aucilebelia uflebis

SezRudva.464 saqarTvelos konstituciis 28-e muxlis me-2 punqtis

Sesabamisad, arCevnebsa da referendumSi monawileobis ufleba

ekrZalebaT im moqalaqeebs, romlebic sasamarTlom scno

qmeduunarod. amitom, saqarTvelos konstitucia saarCevno uflebis

SezRudvas uSvebs mxolod im ukidures SemTxvevaSi, rodesac saxezea

im xarisxis gonebrivi SezRuduloba, romelic sasamarTlosTvis

sakmarisi piris qmeduunarod cnobisTvis. imisaTvis rom SezRudvis

saWiroeba kargad warmoCindes, mizanSewonilia qmedunarianobis

samarTlebrivi datvirTvis gaanalizeba. saqarTvelos samoqalaqo

kodeqsis Tanaxmad, qmedunarianoba aris fizikuri piris unari,

Tavisi nebiTa da moqmedebiT sruli moculobiT SeiZinos da

ganaxorcielos samoqalaqo uflebebi da movaleobebi.465 marTalia,

aq saubaria mxolod samoqalaqo ufleba-movaleobebze, magram es

462 ix. zogadi administraciuli kodeqsis 74-e muxlis pirveli nawili.
463 ix. bavSvis uflebebis Sesaxeb konvenciis pirveli muxli.
464 Guidelines for Reviewing a Legal Framework for Elections, Second Edition, OSCE/ODIHR 2013, 22.
465 saqarTvelos samoqalaqo kodeqsis me-18 muxlis pirveli nawili.
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imitom, rom aRniSnuli norma mowesrigebulia samoqalaqo kodeqsSi,

zogadad ki termini SeiZleba ufro farTo mniSvnelobiT ganimartos

ramdenadac es debuleba iZleva qmedunarianobis mTavari

daniSnulebis gansazRvris saSualebas da misi arsi mdgomareobs

imaSi, rom pirs Seswevs unari uSualod TviTon ganaxorcielos

sakuTari ufleba-movaleobebi. amasTan, aRsaniSnavia, rom

qmedunarianoba dakavSirebulia ara mxolod asakTan, aramed piris

fsiqikur mdgomareobasTan da swored amitom gaxda aucilebeli am

cenzis calke gamoyofa, sxva SemTxvevaSi asakobrivi cenzi mTlianad

moicavda qmedunarianobis cenzs. anu aqcenti ufleba-movaleobis

ganxorcielebaze keTdeba da cxadia, amisTvis pirs unda hqondes

nebis damoukideblad gamovlenis unari da, aqedan gamomdinare,

qmedunarianoba pirdapir kavSirSia nebaunarianobasTan. amitom,

logikuria am cenzis moTxovna, rom Tu pirs ar Seswevs unari

gamoavlinos sakuTari neba, mas arc arCevnebSi monawileobis ufleba

unda mieces, radgan arCevnebze sasurveli kandidatis Semoxazva

swored rom nebis gamovlenaa da sxva araferi. amasTan, saarCevno

ufleba iseTi uflebaa, romelic pirma uSualod unda

ganaxorcielos da misi realizeba ver moxdeba verc kanonieri da

verc saxelSekrulebo warmomadgenlis meSveobiT. Yyovelive amis

Semdeg, cxadi xdeba qmedunarianobis cenzis arsebobis

aucilebloba, radgan rodesac pirs ar Seswevs unari TviTon

ganaxorcielos sakuTari ufleba da sakanonmdeblo TvalsazrisiT

verc sxva uzrunvelyofs mis realizebas, cxadia, erTaderTi

gamosavali saarCevno uflebaze uaris Tqmaa.

miuxedavad imisa, rom, erTi SexedviT, logikurad Cans

saarCevno uflebis SezRudva qmedunarianobis armqone pirebisTvis,

adamianiis uflebaTa evropulma sasamarTlom evropul

konvenciasTan Seusabamod miiCnia SezRudvis blanketuri xasiaTi

saqmeze qisi ungreTis winaaRmdeg.466 momCivani iyo 1954 wels

dabadebuli ungreTis moqalaqe, romelsac 1991 wels daudginda

maniakaluri depresia da 2005 wlidan dauwesda nawilobrivi

mzrunveloba.467 miuxedavad imisa, rom mzrunveloba samoqalaqo

kodeqsis safuZvelze dauwesda, aman, agreTve, gamoiwvia saarCevno

uflebis SezRudva, radgan ungreTis konstituciis 70-e muxlis me-5

punqtis Tanaxmad, xmis micemis ufleba ar aqvs pirs, romelsac

466 Alajos Kiss v. Hungary, App. no. 38832/06, (ECtHR, 20 May 2010).
467 iqve, §§ 6-7.

ავტორის სტილი დაცულია



130

dauwesda sruli an nawilobrivi mzrunveloba.468 sakiTxis ganxilvis

dro strasburgis sasamarTlom gaiziara mTavrobis pozicia, romlis

mixedviTac am SezRudvas hqonda legitimuri mizani, rom arCevnebSi

monawileobis miRebis SesaZlebloba mxolod im moqalaqeebs unda

hqondeT, visac aqvs gaazrebuli gadawyvetilebis miRebisa da misi

Sedegebis Sefasebis unari.469 proporciulobis Sefasebisas ki

sasamarTlom aRiara, rom saarCevno uflebis SezRudvis dros

saxelmwifoebs farTo diskrecia aqvT, Tumca nawilobrivi

mzrunvelobis dros uflebis absoluturi da blanketuri SezRudva,

piris konkretuli SesaZleblobebis Sefasebis gareSe, scdeba am

diskreciis farglebs.470 amasTan, sasamarTlom aRniSna, rom rodesac

SezRudva exeba iseT mowyvlad jgufs, romlebic isedac

diskriminaciis da sazogadoebisgan izolaciis msxverplebi arian,

saxelmwifos dirskrecia Zalian viwroa da mxolod Zalian wonadi

argumenti Tu gaamarTlebs amgvar SezRudvas.471 Sesabamisad,

sasamarTlom daaskvna, rom nawilobrivi mzrunvelobis daweseba

avtomaturad ar unda iwvevdes xmis micemis uflebis SezRudvas da

es sasamarTlos mier individualaurad unda wydebodes konkretuli

piris SesaZleblobebis Sefasebis Sedegad.472

ganxiluli saqmis analizma rogorc warmoaCina, adamianis

uflebaTa evropul sasamarTlos mkafio pozicia aqvs

dafiqsirebuli nawilobrivi mzrunvelobis, anu SezRuduli

qmedunarianobis dros, xmis micemis uflebis avtomaturi da

blanketuri SezRudvis konvenciasTan Seusabamobaze. Tumca, am

gadawyvetilebiT bundovani darCa, aseTi blanketuri SezRudva

ramdenad dasaSvebi iqneba sruli mzrunvelobis, anu qmeduunarobis

dros, rasac adgili aqvs saqarTvelos konstituciaSi. evropul

sasamarTlos am sakiTxze ar umsjelia da misi argumentacia,

mxolod SezRuduli qmedunarianobis SemTxvevas exeboda, rodesac

piris gonebrivi SesaZlebloba mxolod nawilobrivi da ara sruli

mzrunvelobis dawesebas iTxovs. amitom, aRniSnuli gadawyvetileba

pirdapirproporciulad ver gavrceldeba saqarTvelos

konstituciiT dadgenil SezRudvaze.

468 iqve, §§ 7, 11.
469 iqve, § 38.
470 iqve, §§ 41-42.
471 iqve, § 42.
472 iqve, § 44.
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aRsaniSnavia, rom qmedunarianobis SezRudvis dros piris

uflebriv mdgomareobaze imsjela saqarTvelos sakonstitucio

sasamarTlom saqmeze „saqarTvelos moqalaqeebi - irakli qemokliZe
da daviT xaraZe saqarTvelos parlamentis winaaRmdeg“.473

sasamarTlom ganmarta, rom qmedunarianoba ar aris absoluturi

kategoria da misi SezRudva TavisTavad, ar ewinaaRmdegeba

konstituciis moTxovnebs, radgan, Tavad am pirebis kanonieri

uflebebis da interesebis dacvas isaxavs miznad. 474 Tumca, imis

gaTvaliswinebiT, rom qmedunarianobis absoluturi CamorTmeva

gulisxmobs piris avtonomiurobis dakargvas cxovrebis

praqtikulad yvela sferoSi, ra drosac piri srulad kargavs

damoukidebeli da Tavisufali moqmedebis uflebas, aseTi

intensivobis Careva dasaSvebia mxolod uaRresad mniSvnelovani

legitimuri miznis arsebobisas da unda iyos am miznis miRwevis

yvelaze naklebad SemzRudveli saSualeba.475 sasamarTlom

damatebiT aRniSna, rom `qmedunarianobis sruli SezRudva

SesaZlebelia gamarTlebuli iyos fsiqikuri janmrTelobis

ukiduresad mZime da gamousworebeli problemebiT,~ Tumca iqve

dasZina, rom `erTi SezRuduli unaris SesaZlo uaryofiTi Sedegebis

aRmofxvris mizniT sxva SeuzRudavi unarebis realizaciaSi

xelSeSla gaumarTlebelia da aris pirovnebis Tavisufali

ganviTarebis uflebaSi araproporciuli Careva~.476 am

gadawyvetilebiT, saqarTvelos sakonstitucio sasamarTlo

faqtobrivad daeyrdno imave princips, rac strasburgis

sasamarTlom daawesa da miuReblad miiCnia SezRuduli unarebis

arsebobisas uflebebis ganxorcielebis absoluturi da blanketuri

SezRudva. amitom, sasamarTlom daadgina, rom yovel konkretul

SemTxvevaSi saWiroa qmedunarianobis SezRudvis individualuri

saWiroebebis sruli da zedmiwevniT gansazRvra da gonivruli

balansis dadgena pirze mzrunvelobis interesebsa da mis pirad

avtonomias Soris.477 sabolood, sakonstitucio sasamarTlom

miiCnia, rom qmeduunarod aRiarebul pirebs sxva pirebis msgavsad

aqvT `yoveldRiur cxovrebaSi yofiTi, wvrilmani

473 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris N2/4/532,533
gadawyvetileba saqmeze saqarTvelos moqalaqeebi - irakli qemokliZe da daviT
xaraZe saqarTvelos parlamentis winaaRmdeg.
474 iqve, II § 12.
475 iqve, II § 13.
476 iqve, II § 29.
477 iqve, II § 27.
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samoqalaqosamarTlebrivi garigebebis dadebis moTxovnileba.~478

amitom, im samoqalaqo samarTlebrivi garigebebis dadebis nawilSi,

romelTa Sinaarsis aRqma da gacnobiereba SeuZliaT qmeduunaro

pirebs saqarTvelos konstituciis me-14 da me-16 muxlebTan

mimarTebiT arakonstituciurad gamocxadda samoqalaqo kodeqsis

calkeuli muxlebi.479

Sesabamisad, sakonstitucio sasamarTlom diskriminaciad

miiCnia qmeduunaro pirebisTvis samoqalaqosamarTlebrivi

uflebebis blanketuri da avtomaturi SezRudva maTi

individualuri SesaZleblobebis Sefasebis gareSe. Tumca, arc es

gadawyvetileba iZleva pasuxs saarCevno uflebis SezRudvasTan

mimarTebiT, radgan es SezRudva Tavad konstituciiT aris

dadgenili da am sakiTxs ar Sexebia sakonstitucio sasamarTlo.

amitom, konstituciis 28-e muxliT dadgenili SezRudvebi

Tanasworobis uflebasa da principTan Sesabamisad unda CaiTvalos,

sanam sapirispiro standarti dadgindeba saerTaSoriso, regionul

an erovnul doneze.

6.3.4. msjavrdebuli pirebisTvis xmis micemis uflebis SezRudva
TavisuflebaaRkveTil pirTa saarCevno uflebis sakiTxi

Tanamedrove saarCevno samarTlis erT-erTi yvelaze aqtualuri

Temaa da bevri demokratiuli da ganviTarebuli samarTlebrivi

kulturis mqone saxelmwifos dRis wesrigSi dgas. aqedan

gamomdinare, udavod, yuradsaRebia is garemoeba, rom am yvelafris

paralelurad saqarTvelo ganekuTvneba swored im qveynebis

kategorias, sadac msjavrdebulebs ekrZalebaT arCevnebSi

monawileobis ufleba. anu, aRniSnuli sakiTxis problematuroba

pirdapir kavSirSia Cveni qveynis samarTlebriv sivrcesTan da am

Temaze miRebuli gadawyvetilebebi, iqneba es saerTaSoriso doneze

Tu romelime saxelmwifos SigniT, did wilad aisaxeba

saqarTvelozec. Sesabamisad, saWiroa, gaanalizdes

TavisuflebaaRkveTil pirTa saarCevno uflebis SezRudvis

mizanSewoniloba.

478 iqve, II § 100.
479 iqve, III § 1.
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sakiTxis Sesaswavlad umTavresi wyaro aris adamianis

ufლეbaTa evropuli sasamarTlos gadawyvetileba saqmeze hirsti

gaerTianebuli samefos winaaRmdeg.480 mosarCele jon hirsti iyo

gaerTianebuli samefos moqalaqe, romelsac 1980 wlis 11 Tebervals

msjavri daedo ganzrax mkvlelobisTvis da miesaja uvado

Tavisuflebis aRkveTa.481 mosarCele asaCivrebda 1983 wlis saxalxo

aqtis debulebas, romlis mixedviTac msjavrdebulebs ekrZalebaT

arCevnebSi monawileobis ufleba.482 igi miiCnevda, rom es danawesi

ewinaaRmdegeboda adamianis ufelebaTa evropuli konvenciis pirveli

damatebiTi oqmis me-3 muxls, romliTac ganmtkicebulia Tavisufali

arCevnebis ufleba.483 mosarCelis pirveli argumenti emyareboda imas,

rom saarCevno ufleba iyo adamianis fundamenturi ufleba, rom is

saxelmwifos ar uboZebia da Sesabamisad misi CamorTmevac ar

SeiZleboda.484 amasTan, misi azriT, SezRudva sruliad Seusabamo iyo

sasjelis miznebTan, radgan xmis micemis uflebis CamorTmeva

aranair kavSirSi ar iyo sisxlis samarTlis politikasTan, kerZod,

is danaSaulis Tavidan acilebas ver moemsaxureboda da verc

samarTlisa da kanonisadmi pativiscemiT ganawyobda

msjavrdebulT.485 misi mtkicebiT, patimrisaTvis samoqalaqo uflebis

CamorTmeva iwvevda mis mowyvetas sazogadoebisgan da amiT ukve

SeuZlebeli gaxdeboda piris resocializacia.486 Tanac sayovelTao

SezRudva iyo araTanazomieri da dausabuTebeli, radgan is erTianad

vrceldeboda yvela msjavrdebulze da mxedvelobaSi ar miiReboda

danaSaulis xasiaTi, simZime an sxva garemoebebi.487 amasTan, momCivans

magaliTad mohyavda sxva saxelmwifoebi, sadac

TavisuflebaaRkveTili pirebis saarCevno ufleba saTanadod iyo

daculi. kerZod, aRniSnuli iyo, rom evropis 19 qveyanaSi saerTod

ar wesdeboda akrZalva da gansakuTrebuli yuradReba gamaxvilda

kanadis uzenaesi sasamarTlos 2002 wlis gadawyvetilebaze,488

romliTac patimarTa aRniSnuli uflebis SezRudva

arakonstituciurad gamocxadda.489

480 Hirst v. the United Kingdom (no. 2), App. no. 74025/01, (ECtHR [GC], 6 October 2005).
481 iqve, § 12.
482 iqve, § 14.
483 iqve, § 3.
484 iqve, § 43.
485 iqve, § 44.
486 iqve.
487 iqve, § 45.
488 Sauvé v. Canada (no. 2), [2000] 2 Federal Court Reports 117.
489 Hirst v. the United Kingdom (no. 2), App. no. 74025/01, (ECtHR [GC], 6 October 2005), § 46.
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mTavroba, Tavis mxriv, Seecada am argumentebis gabaTilebas da

aRniSna, rom saarCevno ufleba aRiarebuli ki iyo konvenciiT, magram

igi ar iyo absoluturi da wevr saxelmwifoebs hqondaT ufleba

kanonis farglebSi igi SeezRudaT.490 amis magaliTad ki asaxelebda

13 evropul qveyanas, sadac raime formiT mainc izRudeboda

aRniSnuli ufleba.491 rac Seexeba kanadis uzenaesi sasamarTlos

gadawyvetilebas, mTavrobis mosazrebiT, es ar Seesabameboda

evropul praqtikas da Tanac misi gaTvaliswineba ar iyo

mizanSewonili, ramdenadac gadawyvetileba miRebul iqna xuTi xmiT

oTxis winaaRmdeg da Tavad kanadaSic ar iyo erTiani pozicia.492

amasTan mTavroba amtkicebda, rom SezRudva, namdvilad Tanazomieri

iyo, radgan is vrceldeboda mxolod im pirebze, romlebmac imdenad

seriozuli danaSauli Caidines, rom sasjelad Tavisuflebis

aRkveTa daimsaxures. Tanac xmis micemis uflebiT sargeblobdnen

pirobiTi msjavriT gaTavisuflebuli pirebi, pirobiT vadamde

gaTavisuflebuli pirebi da yvela msjavrdebuli sasjelis moxdis

Semdeg.493 da bolos, mTavrobis poziciiT, SezRudva araTanazomieri

verafriT iqneboda konkretulad mosarCelis mimarT, ramdenadac

misi qmedeba imdenad mZime iyo, rom uvado Tavisuflebis aRkveTa

Seefarda.494

am SemTxvevaSi, agreTve, aRniSvnis Rirsia e.w. mesame mxaris

pozicia, romladac mowveul iqna organizacia The Prison Reform Trust,495

romelmac Zalian saintereso ganmartebebi gaakeTa.KkerZod, aRiniSna,

rom msjavrdebulisTvis xmis micemis uflebis CamorTmeva me-19

saukunis gadmonaSTia da ukavSirdeba 1870 wlis uflebis

CamorTmevis Sesaxeb aqts, romelsac erTgarad safuZvlad edo

,,samoqalaqo sikvdilis” koncefcia.496 organizaciam calsaxad

daafiqsira, rom saarCevno uflebis CamorTmeva pirdapir

ewinaaRmdegeboda reabilitaciisa da samoqalaqo pasuxismgeblobis

gazrdis ideas.497 ufro metic, amiT saxelmwifo msjavrdebuls

aRiarebda sazogadoebis marginalur mxared da ufro met

490 iqve, § 47.
491 iqve.
492 iqve, § 48.
493 iqve, § 51.
494 iqve, § 52.
495 iqve, § 53.
496 iqve.
497 iqve.
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izolaciaSi aqcevda im sociumTan, sadac unda momxdariyo

pirovnebis xelaxali integracia cixidan gasvlis Semdeg.498

rogorc Cans, momCivan da mopasuxe, aseve mesame mxares sakuTari

pozicia myari argumentebiT hqonda gamagrebuli, Tumca, ra Tqma

unda, mTavari datvirTvis mqonea Tavad sasamarTlos pozicia.

strasburgis sasamarTlom gansakuTrebuli aqcenti gaakeTa

SezRudvis mizanze. man aqtiurad ixelmZRvanela kanadis uzenaesi

sasamarTlos argumentaciiT499 da miiCnia, rom uflebis SezRudva

msjavrdebulSi samoqalaqo Segnebis amaRlebas da samarTlisadmi

pativiscemiT mopyrobis nacvlad, sapirispiro Sedegs gamoiwvevda.500

amasTan gansakuTrebuli aqcenti gakeTda Tanazomierebaze da

miCneul iqna, rom gaerTianebul samefoSi arsebuli SezRudva

araTanazomieri iyo, ramdenadac saarCevno ufleba ezRudeboda

yvela msjavrdebuls miuxedavad danaSaulis simZimis, xasiaTisa Tu

Tavad pirovnebis sxva Taviseburebebisa. Tanac es xdeboda

avtomaturad. Sesabamisad, arsebuli SezRudva ar akmayofilebda e.w.

Tanazomierebis principis moTxovnebs.501 aRniSnulidan gamomdinare,

dadginda gaerTianebuli samefos mTavrobis mxridan konvenciis

pirveli damatebiTi oqmis me-3 muxlis darRveva502 da sasamarTlom

saWirod aRar miiCnia calke konvenciis me-14 muxlTan Sesabamisobis

ganxilva.503

miuxedavad sasamarTlos gadawyvetilebisa da Zalian mkaifo

poziciisa, rom gaerTianebul samefoSi moqmedi kanonmdebloba ar

Seesabameba konvenciis moTxovnebs, es Tema kidev ufro saintereso

xdeba imis gaTvaliswinebiT, rom gaerTianebul samefos

kanonmdeblobaSi cvlileba dRemde ar ganuxorcielebia.504 amis gamo,

evropulma sasamarTlom, saqmeze grinsi da m.T. gaerTianebuli

samefos winaaRmdeg gadawyvita, rom piloturi gadawyvetileba505

498 iqve.
499 Sauvé v. Canada (no. 2), [2000] 2 Federal Court Reports 117.
500 Hirst v. the United Kingdom (no. 2), App. no. 74025/01, (ECtHR [GC], 6 October 2005), §§ 74-75.
501 iqve, §§ 78-85.
502 iqve, § 85.
503 iqve, § 87.
504 Interim Resolution CM/ResDH(2016)1273, Adopted by the Committee of Ministers of the Council of
Europe on 8 December 2016 at the 1273rd meeting of the Ministers’ Deputies, Execution of the judgment
of the European Court of Human Rights Hirst v. the United Kingdom No. 2, (Application No. 74025/01,
Grand Chamber judgment of 06/10/2005).
505 piloturi gadawyvetileba aris adamianis uflebaTa evropuli sasamarTlos
mier SemuSavebuli teqnika, romliTac xdeba bevri msgavsi saqmeebidan gamomdinare
struqturuli problemebis identificireba da saxelmwifoebs ekisreba am
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gamoetana.506A aRniSnul saqmeSi sasamarTlom hirstis saqmeSi

ganviTarebul msjelobaze dayrdnobiT daadgina, rom msjavrdebuli

momCivanebis mimarT, romlebsac ar miecaT 2009 wlis ivnisSi

evrokavSiris parlamentis arCevnebsa da 2010 wlis maisSi

gaerTianebuli samefos saparlamento arCevnebSi monawileobis

SesaZlebloba, dairRva konvenciis pirveli damatebiTi oqmis me-3

muxliT daculi saarCevno ufleba.507 rac Seexeba pilotur

gadawyvetilebas, sasamarTlom gaerTianebul samefos misca 6 Tvis

vada, rom kanonmdebloba hirstis saqmeze evropuli sasamarTlos

gadawyvetilebasTan SesabamisobaSi moeyvana da am vadiT gadado

yvela msgavsi Sinaarsis saCivris ganxilva.508 es vada gaerTianebul

samefos ramdenjerme gauxangrZlivda da 2013 wlis 24 seqtembers

sasamarTlom gadawyvita, rom gaerTianebul samefos meti vada aRar

miecemoda da daiwyo msgavsi Sinaarsis 2281 saCivris ganxilva.509

msgavs saqmeSi frodli avstriis winaaRmdeg evropulma

sasamarTlom kidev ufro daazusta Tu ra SemTxvevaSi iqneboda

erovnuli saarCevno kanonmdebloba konvenciis pirveli damatebiTi

oqmis me-3 muxlis moTxovnebTan Seusabamo.510 gaerTianebuli

samefosgan gansxvavebiT, avstriis kanonmdebloba saarCevno uflebas

avtomaturad yvela msjavrdebuls ar arTmevda, aramed SezRudva

vrceldeboda mxolod im kategoriaze, romlebmac Caidines ganzraxi

danaSauli da miesajaT erT welze meti xniT Tavisuflebis

aRkveTa.511 miuxedavad amisa, sasamarTlom daadgina, rom irRveoda

proporciulobis principi, radgan saarCevno uflebis CamorTmeva

unda iyos gamonaklisi da ara wesi.512 amitom, yovel konkretul

SemTxvevaSi mosamarTles unda hqondes SesaZlebloba gansasjelis

da Cadenili danaSaulis individualuri Taviseberebebis

gaTvaliswinebiT miiRos xmis micemis uflebis SezRudvis

gadawyvetileba.513 damatebiT, sasamarTlom aRniSna, rom saarCevno

problemebis aRmofxvris valdebuleba, raTa aRar moxdes msgavsi saCivrebis
gameoreba. <http://www.echr.coe.int/Documents/FS_Pilot_judgments_ENG.pdf> [31.07.2016].
506 Greens and M.T. v. the United Kingdom, App. nos. 60041/08 and 60054/08, (ECtHR, 23 November
2010), § 6.
507 iqve, §§ 73-79.
508 <http://www.echr.coe.int/Documents/FS_Pilot_judgments_ENG.pdf> [31.07.2016].
509 iqve.
510 Frodl v. Austria, App. no. 20201/04, (ECtHR, 8 April 2010).
511 iqve, § 33.
512 iqve, § 35.
513 iqve.
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uflebis SezRudva proporciuli iqneba Tu Cadenili danaSauli

dakavSirebulia Tavad arCevnebTan an demokratiul institutebTan.514

am sakiTxze strasburgis sasamarTlom damatebiT imsjela

saqmeze skopola italiis winaaRmdeg, sadac ar dadginda konvenciis
pirveli damatebiTi oqmis me-3 muxlis darRveva.515 sasamarTlo kvlav

daeyrdno hirstis saqmeSi damkvidrebul principebs, rom xmis

uflebis SezRudva ar unda iyos zogadi xasiaTis, avtomaturi da

ganurCeveli, romelic ar iTvaliswinebs individualur

Taviseburebebs.516 Tumca, sasamarTlom daazusta frodlis saqmeSi

damkvidrebuli testi, romlis mixedviTac, aucilebeli iyo

individualuri Taviseburebebis Sefaseba yovel konkretul

SemTxvevaSi momxdariyo mosamarTlis mier da mas gadaewyvita

saarCevno uflebis SezRudvis sakiTxi. kerZod, sasamarTlom

ganmarta, rom saxelmwifos gadasawyvetia individualur

Taviseburebebs yovel konkretul SemTxvevaSi mosamarTle Seafasebs

Tu kanonmdeblobaSi iqneba cxadad gansazRvruli diferencirebuli

midgoma sxvadasxva simZimisa da kategoriis danaSaulebisTvis.517

aRniSnulis gaTvaliswinebiT, sasamarTlom proporciulad miiCnia

italiuri sistemis mier dadgenili SezRudva, romlis mixedviTac,

xmis uflebis SezRudva warmoadgenda sanqcias mxolod calkeuli

kategoriis danaSaulebisTvis rogoricaa saxelmwifos da

marTlmsajulebis sistemis winaaRmdeg Cadenili danaSaulebi an

danaSaulebi, romlebisTvisac gaTvaliswinebulia minimum sami wliT

Tavisuflebis aRkveTa.518

ganxiluli saqmeebis analizis Sedegad SeiZleba strasburgis

sasamarTlos mier damkvidrebuli principebis gamokveTa. kerZod,

xmis micemis uflebis araproporciuli SezRudva iqneba maSin Tu es

SezRudva aris zogadi xasiaTis, avtomaturi da indiskriminirebuli,

rodesac mxedvelobaSi ar miiReba arc danaSaulis kategoria, arc

misi simZime da individualuri garemoebebi. saqarTvelos

konstituciis 28-e muxlis me-2 punqtiT dadgenili SezRudva unda

CaiTvalos, rom SesabamisobaSia am standartebTan. 2011 wlis 27

dekembers ganxorcielebul konstituciur cvlilebamde arCevnebSi

monawileobis ufleba erTmeoda yvelas vinc sasamarTlos ganaCeniT

514 iqve.
515 Scoppola v. Italy (no. 3), App. no. 126/05, (ECtHR [GC], 22 May 2012).
516 iqve, § 96.
517 iqve, § 102.
518 iqve, §§ 103-109.
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imyofeboda sasjelaRsrulebis dawesebulebaSi.519 Zveli redaqcia

gaerTianebul samefoSi moqmedi kanonmdeblobis msgavsi iyo da

Sesabamisad ar iyo strasburgis sasamarTlos mier ganviTarebul

standartebTan SesabamisobaSi. 2011 wlis 27 dekembris cvlilebis

Sedegad, naklebad mZime danaSaulSi msjavrdebul pirebs aRar

erTmevaT saarCevno ufleba.520 saqarTvelos sisxlis samarTlis

kodeqsis mixedviT, naklebad mZimea iseTi ganzraxi an

gaufrTxileblobiTi danaSauli, romlis CadenisaTvis am kodeqsiT

gaTvaliswinebuli maqsimaluri sasjeli ar aRemateba xuTi wliT

Tavisuflebis aRkveTas.521 Sesabamisad, saqarTvelos kanonmdeblobis

mixedviT, arCevnebSi monawileobis ufleba erTmeva pirs Semdegi

kumulaciuri pirobebis arsebobisas: 1) arsebobs sasamarTlos

ganaCeni, anu gadawyvetileba, romliTac sasamarTlos mier piri iqna

damnaSaved;522 2) piri fizikurad imyofeba sasjelaRsrulebis

dawesebulebaSi; 3) Cadenilia mZime an gansakuTrebiT mZime

danaSauli. Sesabamisad, SezRudva ar vrceldeba winaswar

patimrobaze, agreTve, pirobiTi msjavris, sasjelis moxdisagan

pirobiT vadamde gaTavisuflebis da sasjelis moxdis gadavadebis

SemTxvevebze. Sesabamisad, saqarTvelos sistema ufro waagavs

italiur sistemas, romelic proporciulad CaiTvala evropuli

sasamarTlos mier skopolas saqmis ganxilvisas. aRsaniSnavia, rom

sakonstitucio komisiis mier 2017 wels SemuSavebuli cvlilebebis

mixedviT, kidev ufro Semcirda msjavrdebulTa wre, romlebsac

erTmevaT saarCevno xmis ufleba. kerZod, „saqarTvelos

konstituciaSi cvlilebis Setanis Sesaxeb“saqarTvelos

konstituciuri kanonis proeqtis 24-e muxlis me-2 punqtis Tanaxmad

arCevnebsa da referendumSi monawileobis ufleba ara aqvT mxolod

im sjavrdebulebs, romlebic sasamarTlos ganaCeniT gansakuTrebiT

mZime ganzraxi danaSaulisTvis imyofebian sasjelis aRsrulebis

dawesebulebaSi.523

miuxedavad imisa, rom saqarTvelos konstituciiT dadgenili

SezRudva SesabamisobaSi aris evropuli sasamarTlos mier

dadgenil standartebTan, mainc bundovania amgvari SezRudvis

519 <https://matsne.gov.ge/ka/document/view/30346?publication=33> [31.07.2016].
520 <https://matsne.gov.ge/ka/document/view/1556256> [31.07.2016].
521 ix. sisxlis samarTlis kodeqsis me-12 muxlis me-2 nawili
<https://matsne.gov.ge/ka/document/view/16426> [31.07.2016].
522 ix. sisxlis samarTlis saproceso kodeqsis me-3 muxlis me-14 nawili
<https://matsne.gov.ge/ka/document/view/90034> [31.07.2016].
523 <http://constitution.parliament.ge/uploads/masalebi/konstitucia-gadasinjva-cvlileba.pdf> [19.08.2017].
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mizani. hirstis saqmeSi palatam ar gaiziara gaerTianebuli samefos

mosazreba, rom SezRudva emsaxureboda danaSaulis prevencias,

amasTan patimrebSi aamaRlebda samoqalaqo pasuxismgeblobis

grZnobas da samarTlisa da kanonis pativiscemas danergavda maTSi.

Tumca, didma palatam es miznebi konvenciis pirveli damatebiTi

oqmis me-3 muxlTan Seusabamod ar miiCnia.524 Sesabamisad, am kuTxiT

saxelmwifos sakmaod farTo diskrecia aqvs da strasburgis

sasamarTlo umTavresad proporciulobis testze dayrdnobiT iRebs

gadawyvetilebebs. saqarTvelos sisxlis samarTlis kodeqsis 39-e

muxlis mixedviT, sasjelis mizania samarTlianobis aRdgena, axali

danaSaulis Tavidan acileba da damnaSavis resocializacia. es

miznebi ki xorcieldeba pirze iseTi zemoqmedebiT, romelic mas

ganmsWvalavs marTlwesrigis dacvisa  da kanonis winaSe

pasuxismgeblobis grZnobiT.525 zogadad, patimrisaTvis xmis micemis

uflebis CamorTmeviT, ar xdeba samarTliaonobis aRdgena, radgan

xSir SemTxvevaSi Cadenili danaSauli aranairad ar ukavSirdeba

arCevnebs da saarCevno uflebas. amitom, samarTlianobis aRdgenaze

SeiZleba saubari mxolod, gansakuTrebul SemTxvevebSi, rodesac

qmedeba mimarTuli iqneba saarCevno wesebis winaaRmdeg da amitom

samarTliani iqneba aseTi pirisTvis xmis micemis akrZalva. aseve, Tu

piri Caidens saxelmwifos an xelisuflebis winaaRmdeg mimarTul

danaSauls am SemTxvevaSic gamarTlebuli iqneba saarCevno uflebis

SezRudva, radgan Tu piri saxelmwifos da xelisuflebis

winaaRmdeg qmedebas axorcielebs, mas moraluri ufleba aRar unda

hqondes igive xelisuflebis formirebaSi miiRos moinawileoba.

yvela sxva SemTxvevaSi ki samarTlianobis aRdgenaze saubari

gaumarTlebelia. anu, sasjelis es mizani saxeze iqneba mxolod

specialur SemTxvevebSi da yvela gansasjelis mimarT uflebis

CamorTmeva am mizniT ver gamarTldeba. rac Seexeba sasjelis meore

mizans, esaa axali danaSaulis Tavidan acileba. gaugebaria

saarCevno uflebis CamorTmeviT rogor xdeba danaSaulis prevencia.

rac Seexeba damnaSavis resocializacias, rogorc ganxilvam aCvena,

am sakiTxTan mimarTebiT erTiani pozicia ar arsebobs. kanadis

mTavroba saqmeze sauvi kanadis winaaRmdeg swored imiT cdilobda

SezRudvis gamarTlebas, rom maTi azriT, samoqalaqo uflebebis

CamorTmeviT piri mixvdeboda Cadenili qmedebis mankierebas,

ganimsWvaleboda kanonisadmi pasuxismgeblobis grZnobiT da es

524 Hirst v. the United Kingdom (no. 2), App. no. 74025/01, (ECtHR [GC] 6 October 2005), §§ 74-75.
525 <https://matsne.gov.ge/ka/document/view/16426> [31.07.2016].
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yvelaferi xels Seuwyobda mis resocializacias.526 amasve

amtkicebda gaerTianebuli samefos mTavroba saqmeze hirsti
gaerTianebuli samefos winaaRmdeg. Tumca orive SemTxvevaSi

sasamarTlom daadgina, rom saarCevno uflebis CamorTmeva

samoqalaqo pasuxismgeblobisa da marTlwesrigisadmi morCilebis

gazrdis nacvlad radikalurad sapirispiro Sedegebs gamoiwvevda.

amiT xeli SeeSleboda ara mxolod piris resocializacias, aramed

Ziri gamoeTxreboda mTlianad marTlmsajulebis sistemas, radganac

SeuZlebeli gaxdeboda msjavrdebulis sazogadoebaSi

reabilitacia.527 miuxedavad imisa, rom strasburgis sasamarTlos

didma palatam gaerTianebuli samefos pozicia miuReblad ar

miiCnia,528 alogikuria imis mtkiceba, rom xmis micemis uflebis

CamorTmeviT xeli Seewyoba resocializacias. patimrisTvis

samoqalaqo uflebebis CamorTmeva pirdapir Camoacilebas mas

samoqalaqo sazogadoebas, sociumisgan gariyuli pirovneba ki veRar

moaxdens am sazogadoebaSi xelaxal integracias. is verc

kanonisadmi pasuxismgeblobis grZnobiT ganimsWvaleba Tu ar eqneba

SesaZlebloba itvirTos moqalaqis garkveuli valdebulebebi da

gana samoqalaqo movaleobas ar warmoadgens arCevnebSi monawileoba.

amitom, xmis micemis uflebis CamorTmeviT am miznis miRwevac

naklebad savaraudoa. Sesabamisad, bundovania konstituciuri

SezRudvis mizani. miT umetes, gaurkvevelia Tu naklebad mZime

danaSaulSi msjavrdebul pirebs ar erTmevaT arCevnebSi

monawileobis ufleba, ratom erTmevaT es ufleba mZime da

gansakuTrebiT mZime danaSaulSi msjavrdebul pirebs - es gansxvaveba

rame arguments emyareba, Tu ubralod hirstis saqmeze strasburgis

sasamarTlos gadawyvetilebis Semdeg moxda konstituciis 28-e

muxlSi cvlileba? realurad, arCevnebSi monawileobis konteqstSi

naklebad mZime danaSaulSi mjsavrdebuli pirebi da mZime an

gansakuTrebiT mZime danaSaulSi msjavrdebulebi arsebiTad msgavsi

kategoriaa, romelsac saxelmwifo gansxvavebulad epyroba da am

gansxvavebul mopyrobas Tu ar eqneba myari legitimuri safuZveli,

SesaZloa Tavad konstituciuri norma iyos Tanasworobis

principTan Seusabamo.

ganxilvis Sedegad, SeiZleba iTqvas, rom saxelmwifos aqvs

sakmaod farTo diskrecia, rom msjavrdebulTa saarCevno uflebis

526 Sauvé v. Canada (Chief Electoral Officer), [2002] 3 S.C.R. 519, 2002 SCC 68, § 38.
527 Hirst v. the United Kingdom (no. 2), App. no. 74025/01, (ECtHR [GC] 6 October 2005), §§ 35-37.
528 iqve, §§ 74-75.
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sakiTxi  moawesrigos, Tumca aucilebelia SezRudva mkafio mizniT

iyos gamarTlebuli. aseTi miznis gareSe ki dauSvebelia SezRudva,

radgan demokratiis mTavari principia, rom amomrCevlebi irCevdnen

polotikosebs da ara piriqiT. Tu parlaments ufleba eqneba am

kuTxiT SezRudos pirTa garkveuli wre gamova, rom politikosebi

Tavad gansazRvraven amomrCevelTa kategorias. marTalia, piri,

romelic Cadis danaSauls amiT upirispirdeba sazogadoebas, magram

is faqti, rom mas Tavisufleba aRekveTeba sakmarisi sasjelia

imisTvis, rom damanaSavem gaacnobieros Cadenili qmedebis mankiereba

da moxdes misi reabilitacia. amitom amis paralelelurad xmis

uflebis CamorTmeva ormag sasjelad warmoCindeba. amasTan,

msjavrdebulisTvis saarCevno uflebis CamorTmeva SeiZleba iTqvas,

rom erT-erT umniSvnelovanes makavSirebel rgolsac wyvets

patimarsa da sazogadoebas Soris. is faqti, rom pirs Tavisufleba

aRekveTa ukve Tavis mxriv warmoadgens sazogadoebisgan izolacias

da xmis micemis akrZalviT mTlianad mowydeba igi sociums,

Sesabamisad faqtobrivad SeuZlebeli gaxdeba sazogadoebaSi misi

reintegracia.

yovelive aRniSnulidan gamomdinare, yvelaze misaRebi iqneba

pirisaTvis uflebis CamorTmeva avtomaturad ar xdebodes da am

sakiTxs yvela konkretul SemTxvevaSi wyvetdes mosamarTle,

romelic danaSaulis simZimis, xasiaTis, viTarebisa da damnaSavis

pirovnebis gaTvaliswinebiT an CamoarTmevs saarCevno uflebas an

ara. Tumca, gardamaval etapze sanam mimdinarebs marTlmsajulebis

sistemis reforma da sasamarTlos sitemis mimarT saWiroa xalxis

ufro maRali ndoba, saukeTeso gamosavali iqneba, xmis ufleba

SeezRudoT mxolod saxelmwifos winaaRmdeg da saarCevno wesebis

winaaRmdeg Cadenil danaSaulSi msjavrdebul pirebs, ramdenadac es

is kategoria, romlebsac marTlac moralurad ar unda hqondeT

pretenzia xelisuflebis formirebaze da es moraluri moTxovna

samarTlis doneze unda gamyardes. yvela sxva SemTxvevaSi ki

SezRudva gaumarTlebelia saTanado legitimuri miznis gansazRvris

gareSe.
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6.4. saarCevno kvotebi: faqtobrivi uTanasworobis aRmofxvra
Tu diskriminaciuli zoma?

saarCevno kvotebis sakiTxi yvelaze aqtiurad genderuli

kvotebis konteqstSi ganixileba da swored am sakiTxis analizi

warmoaCens kvotebis realur datvirTvas.

zogadad, qalTa sajaro cxovrebaSi aqtiur CarTulobas

ganapirobebs politikuri, socialuri, ekonomikuri, kulturuli da

sxva faqtorebi.529 socialuri TvalsazrisiT mniSvnelovania,

saTanadod iyos daculi qalis, rogorc dedis, uflebebi; meuRlebze

gadanawilebuli iyos saojaxo saqmeebi da Svilze zrunva;530 qals

unda SeeZlos samsaxurebrivi da ojaxuri cxovrebis dabalanseba da

sxv. 531 socialur faqtorebTan axlo kavSirSia ekonomikuri

garemoebebi da saWiroa, rom genderuli kuTvnilebis miuxedavad,

Tanabrad xdebodes Sesrulebuli samuSaos anazRaureba, profesiaSi

Sesvla da karieruli winsvla.532 kulturuli faqtorebi erT-erTi

mTavari ganmsazRvrelia genderuli Tanasworobis misaRwevad,533

radgan umetes SemTxvevaSi swored steroetipebi aris socialur,

ekonomikur da politikur sferoSi monawileobis mTavari

xelSemSleli garemoeba.534 amitom, aucilebeli saTanado

saganmanaTleblo da cnobierebis asamaRlebeli RonisZiebebis

ganxorcieleba.535

miuxedavad imisa, rom amdeni faqtori erTobliobaSi axdens

gavlenas qalTa sajaro cxovrebaSi monawileobaze, umTavresi

aqcenti mainc politikur sakiTxze keTdeba da gansakuTrebuli

yuradReba eqceva pozitiuri RonisZiebis iseT formas, rogoricaa

529 Assessing the impact of measures to improve women’s political representation (Provisional Version),
Committee on Equality and Non-Discrimination of the Parliamentary Assembly of the Council of Europe,
Doc. 13571, Ref 4079 of 03 October 2014, Summary.
530 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1458.
531 Assessing the impact of measures to improve women’s political representation (Provisional Version),
Committee on Equality and Non-Discrimination of the Parliamentary Assembly of the Council of Europe,
Doc. 13571, Ref 4079 of 03 October 2014, Explanatory memorandum by Ms Elena Centemero, Rapporteur,
§ 17.
532 Hills J., Addressing Gender Quotas in South Africa: Women Empowerment and Gender Equality
Legislation, “Deakin Law Review”, 20(1), 2015, 159.
533 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1123.
534 Hills J., Addressing Gender Quotas in South Africa: Women Empowerment and Gender Equality
Legislation, “Deakin Law Review”, 20(1), 2015, 158.
535 Assessing the impact of measures to improve women’s political representation (Provisional Version),
Committee on Equality and Non-Discrimination of the Parliamentary Assembly of the Council of Europe,
Doc. 13571, Ref 4079 of 03 October 2014, Explanatory memorandum by Ms Elena Centemero, Rapporteur,
§ 19.
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saarCevno genderuli kvota.536 realurad, genderuli kvota

ganixileba faqtobrivi uTanasworobis gamosasworebel aucilebel

saSualebad, radgan qalebi Zalian mcire doziT arian politikaSi

warmodgenilni.537 magaliTad, evrosabWos wevr saxelmwifoTa

TiTqmis erT mesamedSi sakanonmdeblo organoSi qalTa procentuli

raodenoba 20%-sac ki ver aRwevs.538 swored amitom miiCneva, rom

arsebuli faqtobrivi mdgomareobis gamosasworeblad yvelaze

efeqtiani da swrafi saSualeba swored kvotis dawesebaa.539 Tumca,

grZelvadiani progresis misaRwevad, saWirod miiCneva swored

Tanmdevi RonisZiebebbis gatareba, socialur, ekonomikur da

kulturul sferoSi.540

cxadia, kvotirebis wesiT parlamentis wevrebis SerCevas ver

eyoleba mxolod momxreebi,541 radgan calkeuli kandidatebis

upirates mdgomareobaSi Cayeneba sxvebTan mimarTebiT SeiZleba

Tavad Seicavdes diskriminaciis niSnebs.542 amasTan, es SeiZleba

ganixilebodes amomrCevelTa arCevanis SezRudvad da zogjer Tavad

qali politikosebi akritikeben kvotirebis sistemas, radgan

Seuracxmyofelad miaCniaT parlamentSi arCeva mxolod imitom, rom

qalebi arian. Tumca, kvotis momxreebi miiCneven, rom Tanamedrove

samarTalSi Tanasworobis tradiculma koncefciam saxe icvala da

Tu adre Tanasworoba SesaZleblobebis Tanabrobas gulisxmobda,

axla Sedegebisa da faqtobrivi mdgomareobis Tanasworobaze unda

gakeTdes aqcenti.543 aRniSnulidan gamomdinare, pirvel rigSi,

mizanSewonilia, Tavad kvotis samarTlebrivi bunebis analizi,

xolo Semdeg misi saxeebis Seswavla Tanasworobis uflebis WrilSi.

536 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 327.
537 Urbinati N., Why paritd is a better goal than quotas, “International Journal of Constitutional Law”, 10(2),
2012, 465.
538 Assessing the impact of measures to improve women’s political representation (Provisional Version),
Committee on Equality and Non-Discrimination of the Parliamentary Assembly of the Council of Europe,
Doc. 13571, Ref 4079 of 03 October 2014, § 1.
539 Urbinati N., Why paritd is a better goal than quotas, “International Journal of Constitutional Law”, 10(2),
2012, 471.
540 Dansicker A. M., A Sheep in Wolf's Clothing: Affirmative Action, Disparate Impact, Quotas and the
Civil Rights Act, “Columbia Journal of Law and Social Problems”, 25(1), 1991, 40.
541 Hills J., Addressing Gender Quotas in South Africa: Women Empowerment and Gender Equality
Legislation, “Deakin Law Review”, 20(1), 2015, 156.
542 Huron D. B., Equality of Opportunity, or Equality of Results?, “Student Lawyer Journal”, 14(8), 1969,
42.
543 Hughes J. A., Equality in Fact vs. Equality of Opportunity, “Wayne Law Review”, 23(4), 1977, 1211.
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6.4.1. kvota, rogorc samarTlebrivi kategoria
zemoT rogorc aRiniSna, genderuli kvota aris qalTa

sajaro cxovrebaSi CarTulobis xelSemwyobi mniSvnelovani

politikuri meqanizmi. Tumca, Tanasworobis uflebis WrilSi misi

ganxilvis dros umTavresia misi samarTlebrivi buneba da ara

politikuri aspeqtebi. Sesabamisad, aucilebelia genderuli kvotis,

rogorc samarTlebrivi kategoriis gaanalizeba.

saerTaSoriso doneze qalTa uflebebis uzrunvelyofis

ZiriTadi samarTlebrivi dokumenti aris qalTa mimarT

diskriminaciis yvela formis aRmofxvris Sesaxeb saerTaSoriso

konvencia. konvenciis me-7 muxli exeba uSualod qalis politikur

da sajaro cxovrebaSi monawileobas da saxelmwifoebs

avaldebulebs qalebs kacebis msgavsad hqondeT arCevnebSi

monawileobis, politikis SemuSavebasa da ganxorcielebaSi

CarTulobis da sajaro funqciebis ganxorcielebis

SesaZlebloba.544 qalTa mimarT diskriminaciis yvela formis

aRmofxvris Sesaxeb gaeros komitetis N23 zogadi rekomendacia

qalTa politikur cxovrebaSi CarTulobis uzrunvelsayofad,

mizanSewonilad miiCnevs droebiTi specialuri pozitiuri zomebis

gatarebas da erT-erT aseT zomad swored genderuli niSniT

kvotireba aris dasaxelebuli.545 Tumca, unda aRiniSnos, rom

droebiT specialur RonisZiebebs pirdapir exeba konvenciis me-4

muxli, romelic saxelmwifos ki ar avaldebulebs aseTi zomebis

gatarebas, aramed iTxovs, rom specialuri zomebi ar CaiTvalos

diskriminaciad Tu maT mizani faqtobrivi Tanasworobis miRwevaa da

aqvT droebiTi xasiaTi.546 Tumca, gaeros Sesabamisi komiteti N25
zogad rekomendaciaSi miiCnevs, rom Tu qalTa defaqto

Tanasworobis uzrunvelsayofad es saWiroa, droebiTi specialuri

RonisZiebebis ganxorcieleba saxelmwifos valdebuleba unda

544 ix. qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb saerTaSoriso
konvenciis me-7 muxlis `a~ da `b~ qvepunqtebi
<www.parliament.ge/files/650_12746_258559_CEDAW-GEO.doc> [07.08.2016].545 United Nations, Committee on the Elimination of Discrimination against Women, General
Recommendation No. 23, Political and Public Life, HRI/GEN/1/Rev.6 (1997), § 15.
546 ix. qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb saerTaSoriso
konvenciis me-4 muxlis pirveli punqti
<www.parliament.ge/files/650_12746_258559_CEDAW-GEO.doc> [07.08.2016].
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iyos.547 rac Seexeba specialuri zomebis saxeebs, komitetis mixedviT,

es SeiZleba gamoixatos samarTlebriv an administraciul zomebSi,

sxvadasxva programebsa da proeqtebSi, resursebis ganawilebaSi Tu

sxva zomebSi, rogoricaa, magaliTad kvota.548 faqtobrivi

Tanasworobis misaRwevad romel specialur RonisZiebas SearCevs es

mTlianad saxelmwifos diskreciaa da damokidebulia yovel

individualur SemTxvevaze.549

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom konvenciis

teqsti saxelmwifos pirdapir ar avaldebulebs droebiTi

specialuri zomebis gatarebas, gaeros komitetis zogadi

rekomendacia ki samarTlebrivad savaldebulo xasiaTis ar aris.

asec rom iyos, uSualod genderuli kvotis daweseba Tavad

komitetis moTxovnac ar aris, radgan saxelmwifos aqvs diskrecia

Tavad SearCios faqtobrivi Tanasworobis misaRwevad kvotas

daawesebs Tu sxva specialur RonisZiebas gamoiyenebs.

6.4.2. kvotirebis sistemebi
calkeul saxelmwifoebSi, sadac kvotirebis sistema moqmedebs

kvotebi gansazRvrulia samarTlebriv donze, an partiebi praqtikaSi

Tavad nergaven am sistemas.550 samarTlebriv doneze kvotirebis

sistema SeiZleba gansazRvruli iyos konstituciaSi (magaliTad,

burkina faso, nepali, filipinebi, uganda) an saarCevno

kanonmdeblobaSi (magaliTad, poloneTi,551 belgia, bosnia

herzogovina, slovenia,552 safrangeTi).553 rac Seexeba nebayoflobiT

kvotebs, zogierT qveyanaSi politikuri partiebi sakuTari nebiT

iyeneben kvotirebas partiuli siis Sedgenisas (magaliTad, germania,

norvegia, SvedeTi).554 amasTan, mxolod saarTlebrivad kvotebis

547 United Nations, Committee on the Elimination of Discrimination against Women (CEDAW), General
Recommendation 25, Temporary Special Measures, UN Doc. CEDAW/C/2004/I/WP.1/Rev.1, 30 (2004),
§ 24.
548 iqve, § 22.
549 iqve, § 28.
550 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1125.
551 Sledzinska-Simon A., Gender Equality from Beneath: Electoral Gender Quotas in Poland, “Canadian
Journal of Law & Society”, 28(2), 2013, 152.
552 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 330.
553 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1455.
554 <http://www.quotaproject.org/aboutQuotas.cfm> [02.01.2017].
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gansazRvra ar aris sakmarisi Tu am valdebulebis

SeusruleblobisTvis ar iqneba dadgenili garkveuli sanqciebi.555

Tumca, miuxedavad savaldebuloobisa Tu nebayoflobiTobisa,

efeqtianobis TvalsazrisiT arsebiTia Sinaarsobrivad ras

gulisxmobs kvotirebis sistema da ramdenad realurad iZleva

sakanonmdeblo organoSi qalTa moxvedris SesaZleblobas. kerZod,

mniSvnelovania ara mxolod siaSi garkveuli procentuli

SemadgenlobiT genderuli balansis dacva, aramed am kandidatebis

partiis siis saTaveSi gansazRvra.556

kvotireba umetesad proporciul saarCevno sistemebSi

gamoiyeneba, magram SesaZlebelia misi danergva maJoritarul

sistemaSic.557 Tumca, TviT proporciul sistemaSic kvotebis

praqtikaSi ganxorcieleba sakmao sirTuleebTan SeiZleba iyos

dakavSirebuli, radgan es praqtikulad aris partiis diskreciaSi

garkveuli Careva, rom Tavad SearCios sakuTari kandidatebi.558

Sesabamisad, kvotebis dawesebas momxreebis paralelurad, araerTi

mowinaaRmdege hyavs da mizanSewonilia dadebiTi da uaryofiTi

mxareebis urTierTSedareba.

6.4.3. kvotebis dadebiTi da uaryofiTi mxareebi Tanasworobis
uflebis WrilSi

zemoT rogorc aRiniSna, kvotebis daweseba miznad isaxavs

faqtobrivi Tanasworobis miRwevas, Tumca es xdeba adamianebis

garkveuli nawilis sxvebTan SedarebiT upirates mdgomareobaSi

Cayenebis xarjze da SesaZloa arRvevdes sxvaTa Tanasworobis

uflebas.559 anu, kvotebis dawesebis SemTxvevaSi erTmaneTs

upirispirdeba sxvadasxva subieqtebis Tanasworobis ufleba da am

555 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 330; Dahlerup D. (ed.), Women, Quotas and Politics, London, 2006, 19-21.
<http://www.quotaproject.org/aboutQuotas.cfm> [02.01.2017].
556 Dahlerup D. (ed.), Women, Quotas and Politics, London, 2006, 19-21.
557 iqve.
558 <http://www.quotaproject.org/aboutQuotas.cfm> [02.01.2017].
559 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 335.
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koliziis gadawyveta orive mxares arsebuli interesebis Sejerebis

Sedegad unda moxdes.

kvotirebis momxreebis argumentaciiT, kvotebis daweseba

sxvebis diskriminacias ki ar axdens, aramed qalebis politikaSi

CarTulobis xelSemSleli barierebis makompensirebeli

saSualebaa.560 kerZod, maTi gancxadebiT, kacebiT dominirebul

sazogadoebaSi qalebis kvalifikacia saTanadod ar fasdeba da

radgan parlamenti warmomadgenlobiTi organoa, qalebs unda

hqondeT realuri SesaZlebloba warmodgenilni iyvnen

sakanonmdeblo organoSi.561 amasTan, SesaZloa kvotis daweseba

partiebis prerogativaSi Careva iyos, magram vin iqneba parlamentSi

arCeuli es amomrCevlis gadasawyvetia da ara partiis, amitom

amomrCevlis interesebis dacva amarTlebs partiebis diskreciaSi am

Carevas.562 kvotebis dawesebis mxardamWerebi damatebiT aRniSnaven,

rom es zoma ver Sefasdeba diskriminaciad, radgan mxolod droebiT

xasiaTs atarebs.563

kvotebis mowinaaRmdegeebs aqvT sapasuxo mosazreba yvela am

argumentaciaze. maTi mtkicebiT, kvotireba Tanasworobis principis

arss ewinaaRmdegeba, radgan qalebs kacebTan SedarebiT upirates

SesaZleblobas aZlevs arCeuli iqnen sakanonmdeblo organoSi.564

amasTan, es ara mxolod politikuri partiis TavisuflebaSi Carevaa,

aramed Tavad amomrCevlebis nebis Tavisuflebac izRudeba, radgan

sakanonmdeblo organoSi maTi warmomadgeneli airCeva ara

kvalifikaciis mixedviT, aramed mxolod genderuli niSniT.565 ufro

metic, kvotirebis oponentebis gancxadebiT, am sistemas Tavad

qalebic ewinaaRmdegebian, radgan maT ar surT parlamentSi

moxvedra mxolod imitom, rom qalebi arian.566

560 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1452.
561 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 315.
562 <http://www.quotaproject.org/aboutQuotas.cfm> [02.01.2017].
563 Balan S., Formal and Substantive Equality of opportumity, “Cogito: Multidisciplinary Research Journal”,
4(4), 2012, 92.
564 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1452.
565 <http://www.quotaproject.org/aboutQuotas.cfm> [02.01.2017].
566 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 337.

ავტორის სტილი დაცულია



148

realurad, am sapirispiro argumentebis Sedarebis Sedegad,

SeiZleba iTqvas, rom kvotirebis mowinaaRmdegeebi da momxreebi

ZiriTadad gansxvavebulad aRiqvaven Tanasworobis koncefcias.

yvela sxva mosazreba ki samarTlebrivad relevanturi naklebad

aris da mxolod damxmare argumentad SeiZleba iqnes gamoyenebuli.

kerZod, kvotebis momxreebi Tanasworobis principis arss xedaven

Sedegebis TanasworobaSi, mowinaarmdegeebi ki – SesaZleblobebis

TanasworobaSi. pirveli gulisxmobas gansxvavebul SesaZleblobas

da Tanabar Sedegs, xolo meore piriqiT – Tanabar SesaZleblobas

da gansxvavebul Sedegs. amitom, aucilebelia adamianis uflebaTa

Tanamedrove samarTalSi Tanasworobis principis realuri

datvirTvis gaanalizeba.

6.4.4. Tanasworobis, rogorc samarTlebrivi koncefciis, datvirTva
adamianis uflebaTa samarTalSi

zemoT rogorc aRiniSna, kvotebis Taobaze diskusiis

samarTlebrivi mxare swored Tanasworobis koncefciis

gansxvavebul aRqmas ukavSirdeba. adamianis uflebaTa samarTalSi

Tanasworobis klasikuri gageba SesaZleblobebis Tanasworobas

gulisxmobs, rac avtomaturad gansxvavebul Sedegebs iwvevs.567

Tumca, feministuri moZraobis mxridan bolo wlebSi mkafiod

fiqsirdeba, rom mxolod formaluri barierebis moxsna da Tanabari

SesaZleblobebis miniWeba sakmarisi ar aris faqtobrivi

Tanasworobis uzrunvelsayofad.568 1995 wels qalTa meoTxe

msoflio konferenciaze pekinSi miRebuli deklaracia da samoqmedo

platforma yuradRebas swored de faqto Tanasworobis saWiroebaze

amaxvilebs.569 2015 wels gaeros qalTa organizaciis aRmasrulebeli

direqtoris SefasebiT, pekinis deklaraciis miRebidan 20 wlis

gasvlis Semdeg verc erTma saxelmwifom miaRwia qalebisa da kacebis

faqtobriv Tanasworobas.570

567 Balan S., Formal and Substantive Equality of opportumity, “Cogito: Multidisciplinary Research Journal”,
4(4), 2012, 85.
568 Hughes J. A., Equality in Fact vs. Equality of Opportunity, “Wayne Law Review”, 23(4), 1977, 1211.
569 WiRlaZe n.,'qalTa saarCevno ufleba, `adamianis uflebaTa dacva da
samarTlebrivi reforma saqarTveloSi~ (statiaTa krebuli), korkelia k. (red.),
2014, 320.
570 <http://beijing20.unwomen.org/~/media/headquarters/attachments/sections/csw/pfa_e_final_web.pdf>
[24.09.2016].
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Tanasworobis koncefciis axleburad gaazrebis mcdelobidan

20 wlis Semdeg aseTi Sedegi sakmaod mravlis metyvelia da bevr

kiTxvas badebs Tavad am axal koncefciasTan mimarTebiT. kerZod,

sakiTxavia faqtobrivi Tanasworobis misaRwevad ra saSualebebi iqna

miznad dasaxuli da ramdenad realisturia rodesme sruli

faqtobrivi Tanasworobis miRweva? xsenebuli dokumentebis

analizis safuZvelze SeiZleba iTqvas, rom pekinis deklaracia, erTi

mxriv miznad isaxavas faqtobrivi Tanasworobis miRwevas da meore

mxriv, am miznis misaRwevad aucileblad aris miCneuli

SesaZleblobebis Tanasworobisa da arsebuli barierebis

aRmofxvris uzrunvelyofa. kerZod, yuradReba gamaxvilebulia

uflebebis, SesaZleblobebisa da resursebis xelmisawvdomobis

Tanasworobaze;571 genderulad mgrZnobiare progrmebisa da

proeqtebis ganxorcielebaze;572 qalebis gaZlierebasa da maT mimarT

arsebuli winaRobebis aRmofxvraze;573 qalTa mimarT Zaladobis

aRmofxvraze.574 Tavis mxriv, pekinis samoqmedo platforma mTavar

gamowvevad, sxvebs Soris, asaxelebs: qalTa siRaribes, ganaTlebasa

da jandacvaze araTanabar xelmisawvdomobas, qalTa mimarT

Zaladobas, ekonomikur sakiTxebSi araTanasworobas,

gadawyvetilebis miRebis procesSi araTanasworobas, stereotipebis

arsebobas.575 Sesabamisad, am dokumentebis mixedviTac, Tanasworobis

misaRwevad saWiroa iseTi zomebis gatareba, romelic Tanasworobis

klasikuri koncefciis farglebSi jdeba da Tanabari

SesaZleblobebis uzrunvelyofas gulisxmobs.576 mxolod ramdenime

adgilas aris moxseniebuli kvota, rogorc genderuli balansis

misaRwevad rekomendebuli saSualeba da isic mxolod saWiroebis

SemTxvevaSi.577

571 UN Women, Beijing Declaration, § 15
<http://beijing20.unwomen.org/~/media/headquarters/attachments/sections/csw/pfa_e_final_web.pdf>
[24.09.2016].
572 iqve, § 19.
573 iqve, § 24.
574 iqve, § 29.
575 UN Women, Beijing Platform for Action, § 44
<http://beijing20.unwomen.org/~/media/headquarters/attachments/sections/csw/pfa_e_final_web.pdf>
[24.09.2016].
576 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1127.
577 Beijing+5 Political Declaration and Outcome, Further actions and initiatives to implement the Beijing
Declaration and Platform for Action, §§ 66(a), 81(b)
<http://beijing20.unwomen.org/~/media/headquarters/attachments/sections/csw/pfa_e_final_web.pdf>
[24.09.2016].
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aRniSnulidan gamomdinare, SeiZleba iTqvas, rom Tanasworobis

axali koncefciis realuri siaxle aris mxolod mizani faqtobrivi

Tanasworobis miRwevisa, xolo saSualebebi kvlav klasikuri

Tanasworobis modelis farglebSi ganixileba. aseTi midgomis

mixedviT, SesaZloa araswori iyos faqtobrivi Tanasworobis

Sefaseba Sedegebis mixedviT, radgan Tu yvela samarTlebrivi da

faqtobrivi barieri aRmoifxvreba da SesaZleblobebi

samarTlebrivadac da faqtobrivadac Tanaswori iqneba, maSin de

faqto Tanasworobac saxeze iqneba, rogorc koncefcia. Sedegis

mixedviT faqtobrivi Tanasworoba ararealisturi da

aramizanSewonili mizani iqneba, radgan es niSnavs imas, rom

miuxedavad imias vin ras daimsaxurebs, yvela mainc Tanabars

miiRebs.578 es ki Tavad aris diskriminacia, radgan gansxvavebuli

mdgomareobaSi myof adamianebs, anu adamianebs, romlebmac

SesaZleblobebi gansxvavebulad gamoiyenes, saxelmwifo erTnairad

moepyroba.579 amasTan, gaurkvevelia Sedegebis mixedviT de faqto

Tanasworoba realurad ras niSnavs? imas, rom absoluturad yvela

sferoSi qali da kaci 50-50%-iT iyos warmodgenili?580 Tu ki, ratom

xdeba procentuli gadanawileba mxolod genderuli niSniT?581

ratom ar unda arsebobdes garkveuli procentuli kvota eTnikuri,

asakis, SezRuduli SesaZleblobis an nebismieri sxva niSniT?582

rodesac Tanasworobis axali koncefcia ganixileba, rac Sedegebis

Tanasworobas gulisxmobs,583 cxadia, axali koncefcia yvela

adamianze unda gavrceldes da Tu Sedegebis mixedviT moxdeba

Sefaseba, maSin Zalian rTuli an saerTod SeuZlebeli iqneba yvela

adamiani ganurCevlad romelime niSnisa, faqtobrivad absoluturad

Tanaswor an Tundac garkveuli proporciulobiT Tanaswor

mdgomareobaSi iyos.584 Sedegebis gaTanasworeba mxolod

xelovnurad SeiZleba moxdes da es Tanasworobis da adamianis sxva

uflebebis Selaxvis xarjze SeiZleba iyos Teoriulad

578 Balan S., Formal and Substantive Equality of opportumity, “Cogito: Multidisciplinary Research Journal”,
4(4), 2012, 86.
579 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1452.
580 Hills J., Addressing Gender Quotas in South Africa: Women Empowerment and Gender Equality
Legislation, “Deakin Law Review”, 20(1), 2015, 175.
581 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1129.
582 iqve, 1133.
583 Sledzinska-Simon A., Gender Equality from Beneath: Electoral Gender Quotas in Poland, “Canadian
Journal of Law & Society”, 28(2), 2013, 161.
584 iqve, 167.
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SesaZlebeli.585 realurad, es midgoma gulisxmobs adamianebis

garkveuli kategoriis Tanasworobis uzrunvelyofas sxva

adamianebis Tanasworobis darRvevis safuZvelze, rac ideurad ver

iqneba swori.586 Sedegebis mixedviT adamianebis de faqto

Tanasworoba daaxloebiT iseTive mizania, rom yvela adamiani

erTnairad mdidari an Raribi iyos. iseve rogorc Tavisufali

ekonomikis pirobebSi adamianebi gansxvavebulad iyeneben

SesaZleblobebs da gansxvavebul ekonomikur mdgomareobaSi arian,587

Tavisufali samarTlebrivi sivrcis pirobebSic gansxvavebulad

xdeba SesaZleblobebis realizeba da de faqto Sedegebi yvela

sferoSi gansxvavebulia.

ganxilvis safuZvelze SeiZleba iTqvas, rom Tanasworoba aris

samarTlebrivi kategoria, romelic Tanabar SesaZleblobas unda

uzrunvelyofdes de iure da de faqto, Tumca Sedegebi ver iqneba

absoluturad Tanaswori. realurad, pekinis deklaraciiT

Tanasworobis axali koncefcia ki ar dadginda, aramed ufro mkafio

gaxda, rom Tanasworobis mizani SedegebSi unda aisaxebodes. Tumca

es bunebrivad unda xdebodes Tanabari SesaZleblobebis realurad

uzrunvelyofiT da ara xelovnurad, Sedegebis procentulad Tu

proporciulad gadanawilebiT. pekinis deklaraciiT gansazRvruli

mizani Zalian kargi saSualebaa, rom Tanasworobis miRweva iyos

mudmivi procesi da ara raRac wertili, romelsac Tu saxelmwifo

miaRwevs, aRar iqneba saWiro damatebiTi zomebis gatareba.

6.4.5. kvotebis konstituciurobis sakiTxi
wina qveTavebSi kvotebis dawesebasTan dakavSirebuli

sakiTxebis analizma rogorc aCvena, miuxedavad imisa, rom

kvotirebas sakmaod bevri saxelmwifo Tu saerTaSoriso

organizacia uWers mxares, Cndeba kiTxvebi misi gamoyenebis

legitimurobasTan dakavSirebiT. kerZod, ar aris erTgvarovani

midgoma kvotebi xom ar gamoiwvevs sxva adamianebis uflebebis

SexRudvas da Sesabamisad, xom ar iqneba konstituciasTan Seusabamo.

585 Huron D. B., Equality of Opportunity, or Equality of Results?, “Student Lawyer Journal”, 14(8), 1969,
44.
586 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1127.
587 Balan S., Formal and Substantive Equality of opportumity, “Cogito: Multidisciplinary Research Journal”,
4(4), 2012, 87.
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aqedan gamomdinare, mizanSewonilia im saxelmwifoTa

praqtikis analizi, sadac kvotebis konstituciurobis sakiTxi dadga

dRis wesrigSi da garkveuli principebi Camoyalibda ra SemTxvevaSi

SeiZleba iyos dasaSvebi an miuRebeli kvotebis daweseba.

6.4.5.1. italiis sakanonmdeblo da sasamarTlo xelisuflebis

midgomebi kvotebTan mimarTebiT
italiaSi genderuli kvotebis daweseba farTo sajaro da

politikuri ganxilvis sagani gaxda 1995 wlidan, rodesac

sakonstitucio sasamarTlom arakonstituciurad cno 1993 wels

miRebuli kanoni, romelic miznad isaxavda erovnul da regionul

doneze arCeviT Tanamdebobebze qalebisa da kacebis Tanabari

warmomadgenlobis xelSewyobas.588 mogvianebiT italiis parlamentma

miiRo ori kanoni kvotebis Taobaze. pirveli kanonis mixedviT,

adgilobriv da regionul arCevnebSi arc erTi sqesi unda yofiliyo

2/3-ze meti kandidatebis siaSi.589 meore kanoni exeboda parlamentis

qveda palatis arCevnebs da iTxovda, rom siaSi yoveli meore

yofiliyo gansxvavebuli sqesis kandidati.590 miuxedavad imisa, rom

es ori kanoni gansxvavebuli gziT cdilobda qalTa politikaSi

CarTulobis xelSewyobas, italiis sakonstitucio sasamarTlom

orive arakonstituciorad gamoacxada.591 marTalia sasamarTlom

aRniSna, rom orive teqsti iyo neitraluri da arc erTi sqesi iyo

pirdapir moxseniebuli, Tumca man mainc miiCnia, rom kanonmdeblis

mizani qalebisTvis garantirebuli adgilebis uzrunvelyofa iyo.592

sasamarTlos poziciiT, konstitucia dasaSvebad miiCnevda

diskriminaciasTan sabrZolvelad garkveuli pozitiuri zomebis

gatarebas, Tumca uSualod kvota konstituciis 51-e muxlTan

Seusabamod iqna miCneuli, romlis mixedviTac moqalaqeebs sajaro

588 Guadagnini M., The Debate on Women's Quotas in Italian Electoral Legislation, “Swiss Political Science
Review”, 4(3), 1998, 97-102.
589 ix. Art. 1(6), Legge 23 febbraio 1995, n. 43 Nuove norme per la elezione dei consigli delle regioni a
statuto ordinario <http://www.sistemielettorali.it/docita/legge_43_23_febbraio_1995.pdf> [02.01.2016];
Art. 5(2), Legge 25 marzo 1993, n.81, Elezione diretta del sindaco, del presidente della provincia, del
consiglio comunale e del consiglio provincale
<http://www.sistemielettorali.it/docita/legge_81_25_marzo_1993.pdf> [02.01.2016].
590 Art. 1, Legge 4 agosto 1993, n. 277, Nuove norme per l'elezione della Camera dei deputati
<http://www.gazzettaufficiale.it/eli/id/1993/08/20/093A4567/sg> [02.01.2016].
591 Van Cleave R. A., Luogo e Spazio, Place and Space: Gender Quotas and Democracy in Italy, University
of Baltimore Law Review, 42(2), 2013, 352.
592 Judgment N422, Constitutional Court of Italy, 12 September 1995, §5.
<http://www.giurcost.org/decisioni/1995/0422s-95.htm> [02.01.2016].
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samsaxuris dakaveba da arCeviT Tanamdebobebze arCeva Tanaswor

sawyisebze unda SeeZloT. sasamarTlos azriT, saarCevno kvota

warsuli uTanasworobis diskriminaciuli gziT gamosworebis

mcdelobaa.593 sakonstitucio sasamarTlom ganmarta, rom

diskriminaciis yvela formis aRmofxvra misi umaTavresi

daniSnulebaa, Tumca es ar unda moxdes sxva uflebebis Selaxvis

xarjze. amitom, sasamarTlom politikur partiebs mouwoda, rom maT

nebayoflobiTi kvotebi Tavad daewesebinaT faqtobrivi

Tanasworobis uzrunvelsayofad.594

italiaSi saarCevno kvotebis sakiTxi kidev erTxel dadga

dRis wesrigSi 2003 wels sakonstitucio reformis dros.595

reformis farglebSi parlamenti Seecada sakonstitucio

sasamarTlos kvotebis sawinaaRmdego gadawyvetilebisTvis

konstituciis teqstis cvlileba daepirispirebina da cvlileba

Seitana 117-e596 da 51-e muxlebSi, riTac dazustTa, rom saxelmwifom

unda konkretuli zomebi gaataros politikur da sajaro

cxovrebaSi qalisa da kacis Tanabrad CarTulobis

uzrunvelsayofad.597

italiis sakonstitucio sasamarTlos konstituciis

ganaxlebul 51-e muxlze msjelobis SesaZlebloba 2010 wels mieca,

rodesac mTavrobam gaasaCivra 2009 wels kampanias regionSi

miRebuli kanoni,598 romlis mixedviTac saarCevno siaSi erTi da igive

sqesis kandidatebi ar unda yofiliyvnen 2/3-ze meti, iseve rogorc

es gansazRvruli iyo kanoniT, romelic aregulirebda

evroparlamentSi italieli kandidatebis warmomadgenlobas.599

sakonstitucio sasamarTlos SefasebiT, regionuli kanoni, erTi

mxriv, xels uwyobs orive sqesi arCeviT Tanamdebobaze Tanabar

warmomadgenlobas da, meore mxriv, ar laxavs amomrCevlis uflebas

593 iqve, § 6.
594 iqve, § 6.
595 Van Cleave R. A., Luogo e Spazio, Place and Space: Gender Quotas and Democracy in Italy, University
of Baltimore Law Review, 42(2), 2013, 355.
596 Art. 3, Amendments to Title V of Part II of the Constitution of Italy published in the Official Gazette no.
248 of 24 October 2001 <http://www.parlamento.it/parlam/leggi/01003lc.htm> [02.01.2017].
597 Art. 51, Constitution of Italy
<https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf> [02.01.2017].
598 Judgment N4 of the Constitutional Court of Italy, 15 December 2009, §1
<http://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=4> [02.01.2017].
599 Art. 10, Legge Regionale del 27 marzo 2009 n. 4, Legge elettorale
<http://www.sito.regione.campania.it/leggi_regionali2009/lr04_09vigente.pdf> [02.01.2017].
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airCios misTvis sasurveli kandidati.600 sasamarTlom daazusta, rom

kanoni amomrCevels ori xmis uflebas aZlevda da mxolod im

SemTxvevaSi Tu orive kandidati iqneboda erTi da imave sqesi, maSin

gabaTildeboda meore arCevani.601 amitom, sasamarTlos azriT,

saarCevno uflebis realizebis es specifika iZleoda zogadad

qalTa arCevis ufro met SesaZleblobas, Tumca garantirebuli

kvota arc erT konkretul kandidats ar hqonda.602 Sesabamisad,

miCneul iqna, rom kanoni konstituciis Sesabamisad, amomrCevelTa

xmis uflebis Selaxvis gareSe axalisebda Tanasworobas.603

realurad, konstituciis teqstSi frazis damateba, rom

faqtobrivi Tanasworobis uzrunvelsayofad konkretuli nabijebi

unda gadaidgas, ar aris imis avtomaturi safuZveli, rom kvota

kanonierad CaiTvalos, magram, rogorc Cans italiis sakonstitucio

sasamarTlom konstituciis 51-e muxlis axal redaqciasTan

Seusabamod aRar CaTvala kvotirebis Taobaze regionuli kanoni.

unda aRiniSnos, rom realurad, sasamarTlom muxli ufro farTod

ki ar ganmarteba vidre 1995 wels, aramed am SemTxvevaSi

gansxvavebuli iyo Tavad saarCevno kanonmdebloba. kerZod, kanoni

siaSi erTi sqesis kandidatebis 2/3-ze metad warmodgenis akrZalvis

paralelurad amomrCevels SesaZleblobas aZlevda am saarCevno

siidan Tavad amoerCia misTvis sasurveli ori kandidati.

Sesabamisad, gadamwyveti iyo Tavad saarCevno sistemis es

Tavisebureba da mizanSewonilia kvotebis konstituciorobaze

msjelobisas yovelTvis gaTvaliswinebuli iyos saarCevno sistemis

Taviseburebebi. aqve unda aRiniSnos, rom miuxedavad konstituciuri

cvlilebisa da sasamarTlos praqtikis amgvari ganviTarebisa,

italiaSi kvotebi mxolod regional doneze gamoiyeneba da

erovnuli masStabiT msgavsi regulacia jer ar miRebula.604

600 Judgment N4 of the Constitutional Court of Italy, 14 January 2010, §3.2.
<http://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2010&numero=4> [02.01.2017].
601 iqve.
602 iqve.
603 iqve.
604 Van Cleave R. A., Luogo e Spazio, Place and Space: Gender Quotas and Democracy in Italy, University
of Baltimore Law Review, 42(2), 2013, 362.
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6.4.5.2. safrangeTis `paritetuli reforma~ genderuli Tanasworobis
uzrunvelsayofad

safrangeTSi kvotebis konstituciurobis sakiTxi ganxilvis

sagani gaxda 1982 wlidan, rodesac sakonstitucio sabWos mouwia

inicirebul kanonproeqtze msjeloba, romlis mixedviTac

municipalur arCevnebSi kandidatebis minimum 25% qali unda

yofiliyo.605 sakonstitucio sabWos gadawyvetilebiT, amgvari wesi

safrangeTis konstituciis me-3 muxlTan Seusabamo iyo.606

gadawyvetilebis dasabuTebis dros sakonstitucio sabWo agreTve

daeyrdno adamianis da moqalaqis uflebebis Sesaxeb frangul

deklaracias, romelsac agreTve aqvs konstituciuri statusi607 da

mis me-6 muxlTan erTobliobaSi miiCnia gansaxilveli norma

arakonstituciurad, radgan dauSvebeli iyo sqesis niSniT

kandidatebis gansxvavebul mdgomareobaSi Cayeneba.608 am

gadawyvetilebis Semdeg franguli feministuri moZraoba kvotirebis

nacvlad paritetul warmomadgenlobas lobirebda, romelic ori

sqesi warmomadgenelebs Soris gansxvavebis nacvlad erTianobas

isaxavda miznad.609 kerZod, am midgomis mixedviT 25%-iani kvota

qalebs umciresobad aqcevda, maSin rodesac paritetuli

warmomadgenloba qalis da kacis Tanabar anu 50%-50%-ian

warmomadgenlobas gulisxmobda.610 swored am mizniT 1999 wels

cvlileba Sevida konstituciis me-3 muxlSi da savaldebulo gaxda

zomebis gatareba, romelic waaxalisebda arCeviT Tanamdebobebze

qalis da kacis Tanabar xelmisawvdomobas.611 sakanonmdeblo organom

2008 wels damatebiTi cvlileba Seitana konstituciaSi, rom

samewarmeo subieqtebis gamgeobebSic SesaZlebeli yofiliyo

kotirebis daweseba.612 kerZod teqsti mTlianad pirvel muxlSi

605 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1129.
606 Decision No. 82-146 DC of 18 November 1982, Constitutional Council of France, § 8
<http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-
date/decisions-depuis-1959/1982/82-146-dc/decision-n-82-146-dc-du-18-novembre-1982.8008.html>
[02.01.2017].
607 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1129.
608 Decision No. 82-146 DC of 18 November 1982, Constitutional Council of France, §§ 6-8
<http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-
date/decisions-depuis-1959/1982/82-146-dc/decision-n-82-146-dc-du-18-novembre-1982.8008.html>
[02.01.2017].
609 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1131.
610 iqve, 1129.
611 Art. 1, Constitutional Law of France N99-569 on Equality Between Women and Men, 8 July 1999
<https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000396412> [02.01.2017].
612 Art. 1, Constitutional Law 2008-724 on the Modernization of the Institutions of the Fifth Republic, 23
July 2008 <https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000019237256>
[02.01.2017].
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gadavida da genderuli paritetis waxaliseba savaldebulo gaxda

ara mxolod sajaro Tanamdebobaze, aramed nebismier poziciaze,

romelic dakavSirebulia profesiul da socialur

pasuxismgeblobasTan.613

paritetuli warmomadgenlobis da ara kvotirebis

damkvidrebam frang feministebs safuZveli misca emtkicebinaT, rom

amgvari pariteti ar unda dawesebuliyo rasobrivi, eTnikuri an sxva

niSniT, radgan bunebrivad mxolod sqesis mixedviT arian adamianebi

aseTi paritetiT warmodgenlni.614 realurad, rac ar unda

gansxvaveba Candes paritetsa da kvotas Soris, sinamdvileSi

pariteti kvotirebis yvelaze mkacri formaa, radgan absolutur

Tanabar warmomadgenlobas iTxovs da gaugebaria Tu 25%-iani kvota

aris miuRebeli 50%-50%-iani pariteti rogor iqneba dasaSvebi?

realurad safrangeTis sakonstitucio sabWom pariteti ki ar miiCnia

dasaSvebad, aramed is ubralod kanonmdebelma SezRuda

konstituciis teqstiT. Tumca, aqve unda aRiniSnos, rom Secvlili

konstitucia namdvilad ar gulisxmobs raime saxis kvotirebis da

miT umetes, 50%-iani paritetis dawesebas. aramed, konstituciis

teqsti iTxovs paritetuli warmomadgenlobis waxalisebas615 da amis

misaRwevad kvotireba an misi msgavsi instituti ar aris erTaderTi

gza. frangebi kvotirebisgan gansxvavebulad paritets kidev imaSi

aRiqvamen, rom droebiTi zomis nacvlad mudmiv amocanad miaCniaT

paritetuli warmomadgenloba,616 rac kidev ufro aSkaras xdis aseTi

teqnikuri regulirebis diskriminaciulobas, radgan kanonmdebeli

miznad isaxavs faqtobrivi Tanasworobis SesanarCuneblad sxvaTa

uflebebi droebiT ki ara, mudmivad SezRudos.

6.4.5.3. kvotirebis espanuri modeli da misi konstituciuroba
2007 wlis 22 marts genderuli balansis uzrunvelsayofad

espaneTSi miRebul iqna kanoni qalsa da kacs Soris efeqturi

Tanasworobis Sesaxeb, romlis mixedviTac dadginda, rom partiul

siebSi minimum 40%-iT unda yofiliyo warmodgenili TiToeuli

613 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1132.
614 iqve, 1133.
615 Art. 1, Constitution of the French Republic (1958, amended 2008)
<http://www.legislationline.org/documents/section/constitutions> [02.01.2017].
616 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1134.

ავტორის სტილი დაცულია



157

sqesi.617 kanonis miRebidan Zalian swrafad TxuTmetma espanelma

kongresmenma sakonstitucio sasamarTloSi gaasaCivra kanoni

Tanasworobis principTan mimarTebiT.618 2008 wlis 19 ianvars

sakonstitucio sasamarTlom konstituciasTan Sesabamisad miiCnia

aRniSnuli kanoni da ramdenime principul sakiTxs gausva xazi.619

kerZod, sasamarTlom ganmarta, rom qalebsa da kacebs Soris

formaluri da faqtobrivi Tanasworoba adamianis uflebaTa

saerTaSoriso samarTlis qvakuTxedia.620 sasamarTlom agreTve

mimoixila aRniSnul sakiTxze safrangeTis da italiis sasamarTlo

praqtika da aRniSna, rom am qveynebisgan gansxvavebiT, sadac

genderuli Tanasworobis uzrunvelsayofad konstituciuri

reforma gaxda saWiro, espaneTis konstituciis me-9 muxlis me-2

punqti pirdapir iTxovs politikur cxovrebaSi Tanaswori

CarTulobis xelSewyobasa da xelSemSleli barierebis

aRmofxvras.621 sasamarTlom imsjela Tavad gasaCivrebuli normis

Sinaarsze da ganmarta, rom kanoni romelime sqess ki ar ayenebda

upirates mdgomareobaSi, aramed piriqiT orive sqess Soris balansis

SenarCunebis saSualebas iZleoda.622 sasamarTlom agreTve moixmo

misi 1991 wlis gadawyvetileba, sadac eqspliciturad iyo aRniSnuli,

rom konstituciis me-9 muxlis me-2 punqti miznad isaxavada realuri

da efeqturi Tanasworobis miRwevas.623 amitom, sasamarTlom

kanonmdeblis neba dainaxa ara mxolod negatiurad diskriminaciis

akrZalvaSi, aramed pozitiurad faqtobrivi Tanasworobis

waxalisebaSi.624 yuradsaRebia is garemoeba, rom sasamarTlom

kanoniT dadgenili zoma qalTa istoriulad diskriminirebuli

mdgomareobis, anu arsebuli uTanasworobis makompensirebel

617 Art. 44 bis (2), Organic Law 3/2007 of  22  March  on  effective  equality  between women and men
<http://ec.europa.eu/justice/gender-equality/gender-pay-gap/files/equality_act_3-2007_en.pdf>
[10.10.2016].
618 Rodriguez-Ruiz B., Rubio-Marin R., Constitutional Justification of Party Democracy, “Alabama Law
Review”, 60(5), 2009, 1189.
619 iqve.
620 Judgment No. 12/2008 of the Constitutional Court of Spain, 29 January 2008, § 2
<http://www.tribunalconstitucional.es/es/jurisprudencia/restrad/Paginas/JCC122008en.aspx>
[10.10.2016].
621 iqve.
622 iqve, § 3.
623 Judgment No. 216/1991 of the Constitutional Court of Spain, 14 November 1991, Point of law § 5.
624 Judgment No. 12/2008 of the Constitutional Court of Spain, 29 January 2008, §3
<http://www.tribunalconstitucional.es/es/jurisprudencia/restrad/Paginas/JCC122008en.aspx>
[10.10.2016].
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saSualebad ki ar miiCnia, aramed orive sqesis dabalansebuli

warmomadgenlobis uzrunvelsayof meqanizmad.625

rogorc Cans, espaneTis sakonstitucio sasamarTlos

dasabuTeba ufro Sors midis vidre Sesabamisi saerTaSoriso

konvenciebis moTxovnebia da swored amitom gansxvavebul azrSi

mosamarTlem araerTi logikuri kritika daafiqsira. kerZod, kiTxva

daisva Tu ratom unda arsebobdes amgvari kvota mxolod sqesis

niSniT da ratom ar unda vrceldebodes msgavsi regulireba sxva

jgufebze? amgvar pozitiur zomas ratom unda hqondes mudmivi da

ara droebiTi xasiaTi? ratom CaiTvala kvota faqtobrivi

Tanasworobis misaRwev aucilebel saSualebad, rodesac sxva

gzebiTac aris SesaZlebeli imave Sedegis miRweva?626 yvela es kiTxva

absoluturad legitimuria da mizanSewonili iqneboda Tu

sakonstitucio sasamarTlo Tavis samotivacio nawilSi am kiTxvebze

sapasuxo argumentebiT gaamyarebda Tavis pozicias.

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom espaneTis

sakonstitucio sasamarTlom sakmaod principuli pozicia

daafiqsira genderuli kvotebis sasargeblod, Tumca gansxvavebul

azrSi dafiqsirebuli kiTxvebi mainc rCeba upasuxod da maTze

dasabuTebuli argumentaciis gareSe rTulia imis mtkiceba, rom

kvotebi, miT umetes, mudmivi saxiT da mxolod erT diskriminaciul

niSanTan mimarTebiT aris realuri Tanasworobis misaRwevad

aucilebeli da yvelaze swori samarTlebrivi saSualeba.

6.4.5.4. kvotebis samarTlebrivi statusi germaniaSi evrokavSiris
samarTlis mixedviT

kvotebTan mimarTebiT germaniaSi arsebuli midgomebis

ganxilvisas, pirvel rigSi, unda aRiniSnos, rom 1994 wlidan

moyolebuli germaniis konstituciis mixedviT ukve gansazRvruli

iyo saxelmwifos valdebuleba, rom Tanasworobis uzrunvelsayofad

saWiro iyo pozitiuri zomebis gatareba da xelSemSleli

garemoebebis aRmofxvra.627 italiisa da safrangeTisgan gansxvavebiT,

germaniis konstituciaSi msgavsi pozitiuri valdebulebis asaxvas

625 iqve, §9.
626 Rodriguez-Ruiz B., Rubio-Marin R., Constitutional Justification of Party Democracy, “Alabama Law
Review”, 60(5), 2009, 1194.
627 Art. 3, Basic Law for the Federal Republic of Germany as amended on 23 December 2014
<https://www.btg-bestellservice.de/pdf/80201000.pdf> [02.01.2017].
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win ar uZRoda calkeuli sakanonmdeblo aqtebis

arakonstituciurad cnoba. wina qveTavebSi ganxiluli

saxelmwifoebisgan gansxvavebiT germaniaSi kvotebis Taobaze

gadawyvetileba evrokavSiris marTlmsajulebis evropulma

sasamarTlom miiRo 1995 wels.628 kerZod, kalankes saqmeSi

sasamarTlos gadawyvetilebiT bremenSi moqmedi kanoni, romelic

Tanabari kvalifikaciis SemTxvevaSi avtomaturad upiratesobas

qals aniWebda CaiTvala evrokavSiris samarTalTan Seusabamod.

aseTi avtomaturi mowesrigeba yoveli konkretuli SemTxvevis

individualuri Taviseburebebis gaTvaliswinebis gareSe miCneul

iqna kacebis mimarT diskriminaciad.629 amisgan gansxvavebiT 1997 wels

marSalis saqmeSi marTlmsajulebis evropulma sasamarTlom

evrokavSiris samarTalTan Sesabamisad miiCnia Crdilo rain-

vestfaliaSi arsebuli samoqmedo gegma, romelic qalTa sajaro

mmarTvelobaSi CarTvis xelSewyobas isaxavda miznad. am

SemTxvevaSic gadamwyveti iyo is garemoeba, rom samoqmedo gegmis

mixedviT qalebis wasaxaliseblad yoveli gadawyvetileba unda

individualuri SemTxvevis da kandidatis kvalifikaciis

gaTvaliswinebiT miRebuliyo.630 es gadawyvetileba, romelic

marSalis testis saxeliTac aris cnobili, safuZvlad daedo

kvotebTan dakavSirebiT germaniaSi sxvadasxva saxis regulaciebs.631

sabolood 2000 wels imave sasamarTlom ukve germaniaSi moqmedi

fiqsirebuli kvotac kanonierad miiCniad im pirobiT, rom kac

kandidatebs dasaqmebis SesaZleblobas ar uspobda da ubralod

qali kandidatebis waxalisebas isaxavda miznad. sasamarTlom kvlav

xazi gausva yvela kandidatis situaciis obieqturad Sefasebis

aucileblobas da daazusta, rom amgvari kota dasaSvebi mxolod im

sferoSi iqneboda, sadac qalebi naklebad iyvnen warmodgenilni.632

aRniSnuli gadawyvetilebebidan gamomdinare SeiZleba iTqvas,

rom germaniaSi dasaSvebad iqna miCneuli kvotis gamoyeneba, Tumca

diskriminaciis Tavidan acilebis mizniT dazustda, rom

aucilebelia yoveli indivnidualuri SemTxvevis da kandidatis

maxasiaTeblebis gaTvaliswineba, raTa kvotireba ar iwvevdes

qalebis avtomaturad preferencirebul mdgomareobaSi Cayenebas.

imis gaTvaliswinebiT, rom es gadawyvetilebebi miiRo

628 Eckhard Kalanke v Freie Hansestadt Bremen, C-450/93, (ECJ, 17 October 1995).
629 iqve, § 24.
630 Hellmut Marschall v Land Nordrhein-Westfalen, C-409/95 (ECJ, 11 November 1997), § 35.
631 Suk J. C., Gender Quotas after the End of Men, “Boston University Law Review”, 93(3), 2013, 1128.
632 Georg Badeck and Others, Case C-158/97 (ECJ, 28 March 2000), § 38.
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marTlmsajulebis evropulma sasamarTlom evrokavSiris

samarTalze dayrdnobiT, mas savaldebulo Zala aqvs evrokavSiris

ocdarvave saxelmwifosTvis, rac ufro met wonas matebs am

standarts. unda iTqvas, rom germanul saqmeebSi dadgenili testi

kidev ufro metad daazusta marTlmsajulebis evropulma

sasamarTlom abrahamsonis saqmeSi, sadac ganmarta, rom evrokavSiris

direqtiva arc kvotiT da arc sxva pozitiuri zomiT ar miiCnevda

dasaSvebad qalis preferencirebul midgomas, Tu is kvalifikaciiT

aSkarad da obieqturad CamorCeboda kacs.633

6.4.5.5. aSS-Si moqmedi standarti sxvadasxva saxis kvotebTan
mimarTebiT

aSS-Si tradiciulad uaryofiTi damokidebuleba iyo

saxelmwifo organoebis mier kvotebis gamoyenebis mimarT.634 jer

kidev 1978 wels aSS-is uzenaesma sasamarTlom arakonstituciurad

miiCnia saxelmwifo samedicino universitetis mier dawesebuli

kvota, romlis mixedviTac universitetSi misaRebi adgilebis

Teqvsmeti procenti garantirebuli iyo umciresobebisTvis.635

sasamarTlom ganmarta, rom kvota sakmaod xisti iyo da radgan rasis

mixedviT axdenda klasifikacias aucilebeli iyo mkacri testis

farglebSi analizi.636 miuxedavad imisa, rom samedicino

universitets hqonda legitimuri interesi, rom gaezarda

studentebis mravalferovneba, sasamarTlos azriT kvota ar iyo am

miznis miRwevis adekvaturi saSualeba.637

analogiuri gadawyvetileba miiRo aSS-is uzenaesma

sasamarTlom 2003 welsac, rodesac gaauqma miCiganis universitetSi

arsebuli Caricxvis praqtika, romlis mixedviTac umciresobis

warmomadgenel studentebs Sefasebis sistemaSi fiqsirebuli qulebi

hqondaT maTi Caricxvis xelSewyobis mizniT.638 Tumca imave miCiganis

universitetis samarTlis skolaSi arsebuli Caricxvis politika,

633 Katarina Abrahamsson and Leif Anderson v Elisabet Fogelqvist, Case C-407/98, (ECJ, 6 July 2000), §
62.
634 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1473.
635 Regents of University of California v. Bakke, 438 U.S. 265 (1978), 289, 320 (plurality opinion)
<https://supreme.justia.com/cases/federal/us/438/265/case.html> [02.01.2017].
636 iqve, 305.
637 iqve, 314-315.
638 Gratz v. Bollinger, 539 U.S. 244 (2003), 273-276
<https://supreme.justia.com/cases/federal/us/539/244/case.html> [02.01.2017].
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romelic pozitiuri RonisZiebis saxiT miznad isaxavda naklebad

warmodgenili umciresobis jgufis Carixvis xelSewyobas,

konstituciurad CaiTvala, radgan gansxvavebiT wina

gadawyvetilebebisa, am SemTxvevaSi saxeze ar iyo xisti xasiaTis

kvota da miuxedavad arsebuli xelSemwyobi zomebisa, yvela

aplikantis individualuri Taviseburebebi iyo gaTvaliswinebuli

Carixvis dros639

yvela ganxilul saqmeSi pozitiuri zoma dakavSirebuli iyo

rasobriv niSanTan da uzenaesi sasamarTlos mier avtomaturad

gamoiyeneboda mkacri Sefasebis testi. rac Seexeba genderuli

niSniT pozitiur RonisZiebebs, sasamarTlo ZiriTadad iyenebda

saSualo Sefasebis tests da Tu genderis niSniT preferencirebuli

midgoma gamarTlebulia legitimuri mizniT, maSin

arakonstituciurobis sakiTxi ar dgeba.640 Tumca, saqmeSi

SeerTebuli Statebi virjiniis winaaRmdeg uzenaesma sasamarTlom

daamkvidra `metad damajerebeli~ (exceedingly persuasive) testis

standarti, rac saSualo Sefasebis testze maRali iyo, Tumca ver

aRwevda mkacri Sefasebis testis dones.641 kerZod, `metad

damajerebeli~ testis mixedviT, preferencirebuli midgomis

gasamarTleblad Sedareba ar unda iyos Zalian zogadi qalebs da

kacebs Soris da gansxvavebuli midgoma `metad damajerebeli~ iqneba

Tu arsebuli uTanasworobis kompensirebas isazavs miznad.642

uzenaesi sasamarTlos paralelurad, kvotebze msjeloba

mouwia aSS-is qveda instanciis sasamarTloebsac, romelTac gaauqmes

genderuli kvotebi, radgan saxelmwifom saTanadod ver daasabuTa

ra legitimur mizans emsaxureboda genderis mixedviT gansxvavebuli

mopyroba.643 kerZod, sasamarTlos ganmartebiT aucilebelia

arsebobdes raRac donis diskriminacia, rom gamarTlebuli iyos mis

gamosasworeblad genderuli niSniT preferencirebuli midgoma.644

sasamarTlos SefasebiT, rodesac SesaZleblobebi Tanasworia,

639 Grutter v. Bollinger, 539 U.S. 306, (2003), 341-343
<https://supreme.justia.com/cases/federal/us/539/306/case.html> [02.01.2017].
640 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1474.
641 United States v. Virginia, 518 U.S. 515 (1996), 532-533
<https://supreme.justia.com/cases/federal/us/518/515/case.html> [02.01.2017].
642 iqve.
643 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1475.
644 U.S. District Court for the Northern District of Indiana - 933 F. Supp. 738 (May 30, 1996), 757
<http://law.justia.com/cases/federal/district-courts/FSupp/933/738/1742222/> [02.01.2017].

ავტორის სტილი დაცულია



162

mxolod faqtobrivi uTanasworoba sakmarisi ar aris genderuli

niSniT upirates mdgomareobaSi Casayeneblad.645 analogiuri midgoma

ganaviTara floridis saolqo sasamarTlomac.646 orive SemTxvevaSi

kvotebis sawinaaRmdegod sasamarTloebis mTavari argumenti iyo,

rom kvota iyo ganusazRvreli vadiT dadgenili da masze naklebad

radikaluri saSualebebic arseboda dasaxuli miznis misaRwevad.647

aRniSnuli gadawyvetilebebis safuZvelze SeiZleba iTqvas,

rom Tu sakanonmdeblo organos wevrobisTvis dadgindeba saarCevno

genderuli kvota, savaraudod dadgeba misi arakonstituciurobis

sakiTxi.648 im fonze, rom qal kandidatebs aranairi realuri

xelSemSleli garemoeba ar aqvT, rom monawileoba miiRon arCevnebSi,

rTuli iqneba `metad damajerebeli~ testis dakmayofileba

genderuli kvotis mier.649 warsulSi arsebuli uTanasworobis650

gamosasworeba romc iyos kvotirebis legitimuri mizani,

sasamarTlos praqtika aCvenebs, rom kvota ver CaiTvleba miznis

miRwevis yvelaze naklebad radikalur saSualebad.651

6.4.5.6. kvotebis Sesabamisoba saqarTvelos konstituciis
moTxovnebTan

kvotebis konstituciurobasTan mimarTebiT italiis,

safrangeTis, espaneTis, germaniisa da aSS-is midgomebis analizis

safuZvelze SeiZleba iTqvas, rom yvela saxelmwifos gansxvavebuli

pozicia da argumentacia aqvs am sakiTxTan dakavSirebiT, Tumca

mainc SesaZlebelia ganzogadebuli midgomis gamokveTa. kerZod,

sakonstitucio kontrolis organoebma kvotebi konstituciurad

miiCnies mxolod im winapirobiT, rom konstituciaSi iyo

eqsplicituri Canaweri Tanasworobis wasaxaliseblad pozitiuri

zomebis gatarebis saWiroebis Sesaxeb. aseTi Canaweris gaCenamde

italiasa da safrangeTSi kvotebi arakonstituciurad gamocxadda.

645 iqve, 758.
646 U.S. District Court for the Southern District of Florida - 923 F. Supp. 1546 (March 12, 1996), 1559-60
<http://law.justia.com/cases/federal/district-courts/FSupp/923/1546/1946765/> [02.01.2017].
647 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1476.
648 iqve, 1477.
649 iqve.
650 aSS-Si qalebs xmis arCevnebSi monawileobis ufleba 1920 wlidan miecaT (ix.
aSS-is konstituciis XIX Sesworeba.
651 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1477.
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amasTan, gamoikveTa, rom unda Sefasdes ara zogadad kvotebis

konstituciuroba, aramed gaTvaliswinebul unda iqnes saarCevno

sistemis Taviseburebebi da kvotebis saxeoba. meore mxriv,

saxelmwifoebi, sadac kvotebis mimarT dadebiTi midgoma ar aris,

yuradRebas amaxvileben im garemoebaze, rom pozitiuri zoma

SesaZloa dasaSvebi iyos Tanasworobis misaRwevad, magram

gaTvaliswinebul unda iqnes, miznis misaRwevad gamoyenebulia Tu

ara yvelaze naklebad radikaluri saSualeba da SerCeuli forma

iZleva Tu ara individualuri SemTxvevebis Taviseburebebis

gaTvaliswinebis SesaZleblobas.

aRniSnulis gaTvaliswinebiT, saqarTveloSi kvotebis

konstituciurobaze msjeloba logikuri iqneba ara zogadad, aramed

konkretuli modelis farglebSi. kerZod, gasaTvaliswinebeli iqneba

ra sferoebSi SeiZleba dadgindes kvota? im sferoSi kvotis

daweseba iqneba Tu ara Tanasworobis misaRwevad yvelaze naklebad

radikaluri pozitiuri saSualeba? ramdenad moqnili iqneba kvota

da ra doziT moaxdens zemoqmedebas amomrCevlis da politikuri

partiebis Tavisuflebaze? ra kategoriis jgufebze gavrceldeba

kvotis saxiT preferencirebuli midgoma da ratom? kvota iqneba

droebiTi Tu ganusazRvreli vadiT dadgenili?

amitom, saqarTveloSi kvotis konstituciurobis sakiTxze

msjelobisas gasaTvaliswinebeli iqneba yvela aRniSnuli garemoeba

da alogikuria zogadi Sefasebis gakeTeba. Tumca, aqve unda iTqvas,

rom saqarTvelos konstituciis me-14 muxli amkvidrebs

Tanasworobis uflebas, Tumca ar Seicavs mowodebas Tanasworobis

misaRwevad pozitiuri zomebis gatarebis aucileblobis Sesaxeb.

amgvari teqsti italiasa da safrangeTSi safuZveli gaxda kvotebis

arakonstituciurad cnobisTvis, Tumca, bunebrivia, es imas ar

niSnavs, rom saqarTvelos sakonstitucio sasamarTloc aucileblad

msgavs daskvnamde miva. aRsaniSnavia, rom pozitiur zomebze miTiTeba

konstituciisgan gansxvavebiT arsebobs kanonis doneze. kerZod,

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos

kanonis me-2 muxlis me-7 punqtis Tanaxmad `diskriminacia ar aris
specialuri da droebiTi RonisZiebebi, romlebic SemuSavebulia
faqtobrivi Tanasworobis wasaxaliseblad an misaRwevad,

gansakuTrebiT−genderul, orsulobisa da dedobis sakiTxebSi,
agreTve SezRuduli SesaZleblobis mqone piris mimarT~. miuxedavad
imisa, rom es ar aris sakonstitucio norma, mainc saqarTvelos

kanonmdeblobis ganuyofeli nawilia da sakonstitucio
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sasamarTlos Tu mouwevs kvotebis konstituciis me-14 muxlTan

Sesabamisobaze msjeloba, gamoricxuli ar aris, rom konstituciuri

normis interpretaciisas gaiTvaliswinos am normis arseboba. Tumca,

isic unda iTqvas, rom gansxvavebiT italiuri, espanuri Tu franguli

konstituciebisa, romelTa mixedviTac saxelmwifos moeTxoveba

pozitiuri zomebis gatareba, `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanoni aseT mowodebas ar Seicavs

da ubralod adgens, rom specialuri da droebiTi RonisZiebebi Tu

gatardeba, ar CaiTvalos diskriminaciad.

am konteqstSi gasaTvaliswinebelia is garemoeba, rom

saqarTvelos sakonstitucio sasamarTlos mkafiod aqvs pozicia

Camoyalibebuli, rom Tanasworobis ufleba moiTxovs

SesaZleblobebis da ara Sedegebis Tanasworobas652 da am

TvalsazrisiT kvotebis konstituciasTan Sesabamisoba kiTxvebs

gaaCens. Tumca, mxedvelobaSia misaRebi, rom sakonstitucio komisiis

mier 2017 wels SemuSavebuli cvlilebebis mixedviT, saxelmwifos

ekisreba pozitiuri valdebuleba mamakacebisa da qalebis

uTanasworobis aRmosafxvrelad. kerZod, „saqarTvelos

konstituciaSi cvlilebis Setanis Sesaxeb“ saqarTvelos

konstituciuri kanonis proeqtis me-11 muxlis me-3 punqtis mixedviT,

`saxelmwifo uzrunvelyofs Tanabar uflebebsa da SesaZleblobebs
mamakacebisa da qalebisaTvis. saxelmwifo iRebs gansakuTrebul
zomebs mamakacebisa da qalebis arsebiTi Tanasworobis
uzrunvelsayofad da uTanasworobis aRmosafxvrelad~.653 am

debulebis pirveli winadadeba Tanasworobis ideas xedavs Tanabari

uflebebisa da SesaZleblobebis miniWebaSi, rac srul

SesabamisobaSia sakonstitucio sasamarTlos mier damkvidrebul

midgomasTan. Tumca, meore winadadeba am ideidan uxvevs da Tanabari

SesaZleblobebis miuxedavad iTxovs gansakuTrebuli zomebis

gatarebas uTanasworobis aRmosafxvrelad. im SemTxvevaSi Tu

mamakacebsa da qalebs Tanabari uflebebi da SesaZleblobebi

eqnebaT, uTanasworoba mxolod am SesaZleblobebis sxvadasxva

gamoyenebis Sedegi iqneba da am uTanasowrobis aRmofxvra ise unda

ganxorcieldes, rom ar Selaxos Tavad Tanasworobis idea.

SemoTavazebuli normis meore winadadeba xazs usvams pozitiuri

652 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis #2/1/473
gadawyvetileba saqmeze saqarTvelos moqalaqe biWiko WonqaZe da sxvebi
saqarTvelos energetikis ministris winaaRmdeg, II § 2.
653 <http://constitution.parliament.ge/uploads/masalebi/konstitucia-gadasinjva-cvlileba.pdf> [19.08.2017].
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zomebis gatarebis saWiroebas, rac SeiZleba sxvadasxva formiT

gamoixatos, maT Soris kvotebis dawesebiT. Sesabamisad, Tu es

proeqti konstituciis teqstad iqceva, maSin sakonstitucio

sasamarTlos Zalian gauWirdeba kvotebis arakonstituciurad

gamocxadeba, radgan aseT pozitiur zomebze miniSneba Tavad

konstituciis teqstSi iqneba mocemuli.
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7. Tanasworobis uflebis uzrunvelyofa saqarTveloSi

wina TavebSi Tanasworobis uflebis calkeuli aspeqtebis

ganxilvisas ukve gaanalizda maTi saqarTveloSi moqmedebis sakiTxi.

Tumca, imisaTvis, rom srulyofilad warmoCindes saqarTveloSi

Tanasworobis uzrunvelyofis kuTxiT arsebuli mdgomareoba,

mizanSewonilia saqarTvelos sakonstitucio sasamarTlos

praqtikis, agreTve `diskriminaciis yvela formis aRmofxvris

Sesaxeb~ saqarTvelos kanonisa da misi praqtikuli implementaciis

detaluri analizi.

7.1. saqarTvelos sakonstitucio sasamarTlos praqtika
Tanasworobis uflebasTan mimarTebiT

saqarTveloSi Tanasworobis uflebis uzrunvelyofis

sakiTxi did wilad damokidebulia imaze Tu rogor aris daculi

konstituciur doneze es ufleba da ra gavlenas axdens

konstituciuri danawesi uflebis praqtikul realizebaze.

konstituciaSi Tanasworobis uflebas me-14 da 38-e muxlebi eTmoba

da mizanSewonilia am normebis ganxilva sakonstitucio

sasamarTlos praqtikis WrilSi, ramdenadac 1995 wels miRebuli

teqsti saWiroebs Tanamedrove gamowvevebis Sesatyvis

interpretaciasa da praqtikul gamoyenebas. Tumca, ramdenadac 38-e

muxlis samarTlebrivi datvirTva me-4 Tavis farglebSi iqna

ganxiluli, es Tavi daeTmoba konstituciis me-14 muxls.

7.1.1. konstituciis me-14 muxlis Sinaarsi
saqarTvelos konstituciis me-14 muxli aris Tanasworobis

uflebis ganmsazRvreli mTavari konstituciuri norma, romlis

mixedviTac `yvela adamiani dabadebiT Tavisufalia da kanonis
winaSe Tanasworia ganurCevlad rasisa, kanis ferisa, enisa, sqesisa,
religiisa, politikuri da sxva Sexedulebebisa, erovnuli, eTnikuri

da socialuri kuTvnilebisa, warmoSobisa, qonebrivi da wodebrivi
mdgomareobisa, sacxovrebeli adgilisa.~. am muxlis teqsti,

bunebrivia, sakmaod zogadi da deklaraciulia, amitom normis

Sinaarsi TandaTanobiT dazustda sakonstitucio sasamarTlos mier.
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7.1.1.1. Tanasworobis uflebis elementebi
aRsaniSnavia, rom me-14 muxlTan mimarTebiT msjelobisas

sasamarTlo davidanve yuradRebas amaxvilebda ara mxolod

Tanasworobis uflebaze, aramed Tanasworobis principze, rac

adamianis uflebaTa samarTlis erT-erTi qvakuTxedia.654 amitom,

sasamarTlos gadawyvetilebebi swored am midgomiT da

suliskveTebiT aris miRebuli. jer kidev 2003 wels miRebul

gadawyvetilebaSi sasamarTlom ramdenime ZiriTadi elementi

gamokveTa. pirveli, Tanasworobis principi Tanabar mdgomareobaSi

myof pirebs aniWebs Tanabar ufleba-movaleobebs. meore, yvela

gansxvavebuli mopyroba ar arRvevs Tanasworobis princips da

darRveva saxezea mxolod maSin Tu gansxvaveba ar aris

`dasabuTebuli, gonivruli da mizanSewonili~.655 es midgoma

TandaTanobiT ufro gamyarda da meti sizustiT gamoikveTa

Tanasworobis elementebi. 2008 wels miRebul gadawyvetilebaSi

sasamarTlom ganmarta, rom Tanasworobis darRvevis dadgenisas

gadamwyveti mniSvnelobis mqonea Sedegi da aucilebeli ar aris imis

gansazRvra qmedebis mizani iyo Tu ara diskriminaciuli.656 amave

gadawyvetilebaSi sasamarTlom daazusta Tu rodis aris

gamarTlebuli gansxvavebuli mopyroba. kerZod, sasamarTlos

mixedviT, gansxvavebuli mopyroba dasaSvebi iqneba, Tu es

gamarTlebulia `sakmarisad wonadi, gonivruli da mniSvnelovani~

mizniT da am miznis misaRwevad gamoyenebuli saSualebebbi aris

`araTviTneburi da Tanazomieri~.657 2010 wels miRebuli

gadawyvetilebiT sasamarTlom gamokveTa kidev erTi mniSvnelovani

faqtori, rom Tanasworobis darRvevis dasafiqsireblad saWiroa

pirvel rigSi dadgindes pirebi arian Tu ara arsebiTad Tanaswor

an araTanaswor mdgomareobaSi. amis Semdeg ki aSkara unda iyos

arsebiTad Tanaswori pirebis mimarT gansxvavebuli mopyroba an

654 tuRuSi T., burjanaZe g., mSvenieraZe g. gociriZe g., menabde v., (red.:
kopaleiSvili m.), adamianis uflebebi da saqarTvelos sakonstitucio
sasamarTlos samarTalwarmoebis praqtika: 1996-2012 wlebis sasamarTlo praqtika,
(2013), 36.
655 saqarTvelos sakonstitucio sasamarTlos 2003 wlis 7 noembris gadawyvetileba
N 2/7/219 saqmeze moqalaqeebi - jano janeliZe, nino uberi, eleonora lagvilava
da murTaz Todria saqarTvelos parlamentis winaaRmdeg, § 1.
656 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis #2/1-392
gadawyvetileba saqmeze saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos
parlamentis winaaRmdeg, II §6.
657 iqve, II §7.
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arsebiTad araTanaswori pirebis mimarT Tanaswori mopyroba.658

pirTa wrisa da regulirebis dadgenis da Sefasebis aucileblobas

ufro mkafiod gausva xazi sasamarTlom 2011 wels miRebul

gadawyvetilebebSic.659

Tavisuflebis uflebiT daculi sferos gansazRvrisTvis

Zalian mniSvnelovani iyo sakonstitucio sasamarTlos is

gadawyvetilebebi, romlebSic sasamarTlom ganmarta, rom

Tanasworoba gulisxmobs SesaZleblobebis da ara Sedegebis

Tanasworobas. kerZod, sasamarTlo Tanasworobas ganasxvavebs

gaTanabrebisgan da ganmartavs, rom `saxelmwifos ZiriTadi mizani
da funqcia adamianebis sruli gaTanabreba ver iqneba, radgan es
Tavad Tanasworobis ideasTan, uflebis arsTan movidoda

winaaRmdegobaSi. Tanasworobis idea emsaxureba SesaZleblobebis
Tanasworobis uzrunvelyofas, anu ama Tu im sferoSi adamianebis
TviTrealizaciisTvis erTnairi SesaZleblobebis garantirebas“.660

sasamarTlom damatebiT daazusta, rom kanonis winaSe Tanasworobis

ufleba iTxovs ara yvela adamianis erTsa da imave pirobebSi

moqcevas, aramed iseTi sakanonmdeblo sivrcis Seqmnas, `romelic

yoveli konkretuli urTierTobisaTvis arsebiTad TanasworT

Seuqmnis Tanaswor SesaZleblobebs, xolo uTanasworoebs

piriqiT“.661

rogorc am gadawyvetilebebis analizi aCvenebs, saqarTvelos

sakonstitucio sasamarTlos identuri midgomebi da standartebi

aqvs, rac saerTaSoriso da regionuli instrumentebiT aris

gansazRvruli. kerZod, gamokveTilia Semdegi elementebi:

Sesadarebeli kategoriis gamoyofisa da maT mimarT Tanaswori an

658 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
2.
659 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris N1/1/477
gadawyvetileba saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamentis
winaaRmdeg, II §§ 69, 72; saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18
martis #2/1/473 gadawyvetileba saqmeze saqarTvelos moqalaqe biWiko WonqaZe da
sxvebi saqarTvelos energetikis ministris winaaRmdeg, II §1.
660 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §§
1, 2.
661 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis #2/1/473
gadawyvetileba saqmeze saqarTvelos moqalaqe biWiko WonqaZe da sxvebi
saqarTvelos energetikis ministris winaaRmdeg, II § 2.
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gansxvavebuli mopyrobis mniSvneloba; diskriminaciul mizanze da

Sedegze yuradRebis gamaxvileba; gansxvavebuli mopyrobis

gamamarTlebeli winapirobebi. rac Seexeba diskriminaciul niSnebs

am sakiTxze sakonstitucio sasamarTlos midgoma gansxvavebuli iyo

sawyis wlebSi da mxolod 2008 wlidan Seicvala.662 amitom,

mizanSewonilia misi calke ganxilva.

7.1.1.2. saqarTvelos konstituciis mixedviT diskriminaciisgan
daculi niSnebi

konstituciis me-14 muxlis sityva-sityviTi interpretacia

mianiSnebs imaze, rom adamiani daculia rasis, kanis feris, enis,

sqesis, religiis, politikuri da sxva Sexedulebebis, erovnuli,

eTnikuri da socialuri kuTvnilebis, warmoSobis, qonebrivi da

wodebrivi mdgomareobisa da sacxovrebeli adgilis niSniT

diskriminaciisgan. Tumca, mxolod gramatikuli interpretacia ar

aris sakmarisi da sakonstitucio sasamarTlos mouwia muxlis

ganmarteba Tu ramdenad amomwuravi aris me-14 muxlSi CamoTvlili

niSnebi.663 2008 wlis 31 martis gadawyvetilebamde sakonstitucio

sasamarTlo viwrod ganmartavda konstituciis me-14 muxls da

araerT ganCinebaSi Tanasworobis uflebis darRveva ar daafiqsira,

rodesac momCivanma ver miuTiTa me-14 muxlSi CamoTvlili romeli

niSnis safuZvelze ganxorcielda diskriminacia.664 normis aseTi

viwro interpretacia, cxadia, ar Seesabameboda Tanamedrove

gamowvevebs da adamianis uflebaTa saerTaSoriso samarTlis

662 saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, saqarTveloSi diskriminaciis
saqmeebze Sidasaxelmwifoebrivi samarTlebrivi dacvis saSualebebis gamoyenebis
gzamkvlevi, evropis sabWo, Tbilisi, 2015, 13.
663 tuRuSi T., burjanaZe g., mSvenieraZe g. gociriZe g., menabde v., (red. kopaleiSvili
m.), adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos
samarTalwarmoebis praqtika: 1996-2012 wlebis sasamarTlo praqtika, (2013), 35.
664 ix. saqarTvelos sakonstitucio sasamarTlos 2003 wlis 28 martis #2/8/157
ganCineba saqmeze moqalaqe durmiSxan loria saqarTvelos parlamentis
winaaRmdeg; saqarTvelos sakonstitucio sasamarTlos 2006 wlis 31 martis
#1/5/362-363,367 ganCineba saqmeze daviT mircxulava, giorgi kupreiSvili da Salva
da vladimer doliZeebi saqarTvelos parlamentis winaaRmdeg; saqarTvelos
sakonstitucio sasamarTlos 2006 wlis 2 ivnisis #2/10/383 ganCineba saqmeze
saqarTvelos moqalaqeebi – norad cotniaSvili, badri maWaraSvili, SoTa
somxiSvili, petre safniani, dimitri gogolaZe; jaribek paradiani, ludvig
grigoriani, Saliko beJuaSvili, asim CitrekaSvili, levan TokmaWiani, norik
sumbaTiani, ivane rostiaSvili, rafil sxvaCxiani, arCil fuxaSvili, sergo
egiazarovi, givi Wabukiani _ saqarTvelos parlamentis winaaRmdeg.

ავტორის სტილი დაცულია



170

standartebs, romlebzec wina TavebSi iyo saubari. amitom,

misasalmebelia, rom sakonstitucio sasamarTlom 2008 wlis 31 marts

saqmeze SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRmdeg
Secvala midgoma da ufro farTod dainaxa konstituciis me-14

muxlis Sinaarsi. pirvel rigSi, sasamarTlom me-14 muxlis Sinaarsi

dainaxa ara mxolod Tanasworobis uflebis, aramed Tanasworobis

principis WrilSi da ganmarta, rom `normis mizani gacilebiT ufro

masStaburia, vidre mxolod masSi arsebuli SezRuduli

CamonaTvalis mixedviT diskriminaciis akrZalva~.665 sasamarTlos

SefasebiT, `mxolod viwro gramatikuli ganmarteba gamofitavda

saqarTvelos konstituciis me-14 muxls da daakninebda mis

mniSvnelobas konstituciur-samarTlebriv sivrceSi.~.666

Sesabamisad, sasamarTlom Zalian mkafiod daafiqsira, rom

konstitucia adamianis icavs nebismieri niSniT diskriminaciisgan da

me-14 muxlis CamonaTvali ar aris amomwuravi. Tumca, am progresuli

midgomis paralelurad, sasamarTlom mainc ar Tqva srulad uari

me-14 muxlSi eqspliciturad CamoTvlil niSnebsa da sxva niSnebs

Soris diferencirebaze. kerZod, sasamarTlom daakonkreta, rom

`xsenebuli niSnebis safuZvelze diferencireba warmoadgens
diskriminaciis mometebuli riskis matarebel SemTxvevebs da

kanonmdeblisagan moiTxovs gansakuTrebul yuradRebas. ...
CamonaTvalis arseboba am niSnebTan dakavSirebul adamianTa
diferencirebis SemTxvevebis upirates SezRudvaze miuTiTebs.~.667

Sesabamisad, sasamarTlo mainc gansxvavebul klasifikacias akeTebs

me-14 muxlSi pirdapir moxseniebul da ar moxseniebul niSnebs Soris

da pirveli jgufis mimarT ufro maRali dacvis standartze

mianiSnebs.

am gadawyvetilebis Semdeg sasamarTlom araerT

gadawyvetilebaSi imsjela me-14 muxliT gauTvaliswinebeli niSnebis

safuZvelze gansxvavebuli mopyrobis konstituciorobaze.

magaliTad, sasamarTlom konstituciis me-14 muxlSi Carevad miiCnia

seqsualuri orientaciis niSnebis safuZvelze diskriminacia.668

665 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis #2/1-392
gadawyvetileba saqmeze saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos
parlamentis winaaRmdeg, II §2.
666 iqve.
667 iqve, II §1.
668 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 Tebervlis #2/1/536
gadawyvetileba saqmeze saqarTvelos moqalaqeebi – levan asaTiani, irakli
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ufro metic, saqmeze „moqalaqeTa politikuri gaerTianebebi `axali
memarjveneebi~ da `saqarTvelos konservatiuli partia~
saqarTvelos parlamentis winaaRmdeg“ sasamarTlom Tanasworobis

uflebaSi Carevaze imsjela imis miuxedavad, rom saerTod ar iyo

gamokveTili diskriminaciuli niSani.669 am saqmeSi sakonstitucio

sasamarTlom ganmarta, rom Tanasworobis uflebaSi Carevis

dasasabuTeblad mTavaria, mosarCele TvalsaCinos xdides misdami

diferencirebul mopyrobas da arsebiTad sworad asabuTebdes

sakuTar problemas.670 es midgoma, srulad Seesabameba Tanasworobis

principis suliskveTebas da aris ufro progresuli vidre adamianis

uflebaTa evropuli sasamarTlos mier damkvidrebuli standarti.

rogorc wina TavebSi diskriminaciul niSnebTan dakavSirebiT

strasburgis sasamarTlos praqtikis Seswavlam warmoaCina,

evropuli sasamarTlo diskriminaciis dasadgenad saWirod Tvlis

raRac niSnis identificirebas, romlis safuZvelzec moxda

gansxvavebuli mopyroba.671 Tanasworobis principi calkeul

diskriminaciul niSnebze ki ar aris damokidebuli, aramed

nebismieri saxis gaumarTlebel gansxvavebul mopyrobas krZalavs.

amitom, saqarTvelos sakonstitucio sasamarTlos mier dadgenili

standarti Zalian misasalmebelia da iZleva Tanasworobis uflebis

ganxorcielebis myar safuZvels.

7.1.1.3. Tanasworobis uflebaSi Carevis Sefasebis sxvadasxva

standartebi
wina qveTavidan rogorc gamoikveTa, sasamarTlo miiCnevs, rom

konstituciis me-14 muxlSi CamoTvlili niSnebis gamo araTanaswori

mopyrobis SemTxvevebi ufro met yuradRebas moiTxovs. es niSnavs

imas, rom sasamarTlo Tanasworobis uflebaSi Carevis sxvadasxva

SemTxvevebs sxvadasxva standartiT Seafasebs da diferencirebis

niSani iqneba erT-erTi kriteriumi Sefasebis testis SerCevisas. es

vaWaraZe, levan berianiZe, beqa buCaSvili da goCa gaboZe saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris winaaRmdeg, II § 22.
669 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
22.
670 tuRuSi T., burjanaZe g., mSvenieraZe g. gociriZe g., menabde v., (red.:
kopaleiSvili m.), adamianis uflebebi da saqarTvelos sakonstitucio
sasamarTlos samarTalwarmoebis praqtika: 1996-2012 wlebis sasamarTlo praqtika,
(2013), 37.
671 Carson and Others v. the United Kingdom, App. no. 42184/05 (ECtHR [GC], 16 March 2010), § 70.

ავტორის სტილი დაცულია



172

sakiTxi sasamarTlom ufro farTod ganixila saqmeSi `moqalaqeTa

politikuri gaerTianebebi: `axali memarjveneebi~ da `saqarTvelos

konservatiuli partia~ saqarTvelos parlamentis winaaRmdeg~ da

ganmarta, rom `kanonis winaSe Tanasworobis uflebis bunebidan
gamomdinare, masSi Carevisas, saxelmwifos mixedulebis farglebi

gansxvavebulia, gansakuTrebiT imis mixedviT, ra niSniT an
sazogadoebrivi cxovrebis romel sferoSi axdens is pirTa
diferenciacias. Sesabamisad, gansxvavebuli mopyrobis
gonivrulobis Sefasebis masStabic gansxvavebulia...~.672 amave

gadawyvetilebaSi sasamarTlom daakonkreta gansxvavebuli

Sefasebis masStabebi da gamokveTa `mkacri Sefasebisa~ da

`racionaluri diferencirebis~ testebi.673

sasamarTlo `mkacri Sefasebis~ tests iyenebs `klasikuri,

specifiuri niSnebiT diferenciaciisas~, agreTve Tu diferenciaciis

intensivoba maRalia.674 Sesabamisad, sakonstitucio sasamarTlo

gansxvavebulad afasebs Tanasworobis uflebaSi Carevis

konstituciurobas imis mixedviT Tu ra niSniT xdeba diferencireba

da ramdenad maRalia Carevis intensivoba.675

`mkacri Sefasebis~ testis farglebSi legitimuri miznis

dasabuTebisas saWiroa imis mtkiceba, rom saxelmwifos mxridan

Careva aris absoluturad aucilebeli, arsebobs `saxelmwifos

dauZleveli interesi~.676 rac Seexeba `racionaluri diferencirebis

tests~, mis farglebSi sakmarisia `a) diferencirebuli mopyrobis

racionalurobis dasabuTebuloba, maT Soris, rodesac aSkaraa

672 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
5.
673 tuRuSi T., burjanaZe g., mSvenieraZe g. gociriZe g., menabde v., (red.:
kopaleiSvili m.), adamianis uflebebi da saqarTvelos sakonstitucio
sasamarTlos samarTalwarmoebis praqtika: 1996-2012 wlebis sasamarTlo praqtika,
(2013), 41.
674 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
6.
675 tuRuSi T., burjanaZe g., mSvenieraZe g. gociriZe g., menabde v., (red. kopaleiSvili
m.), adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos
samarTalwarmoebis praqtika: 1996-2012 wlebis sasamarTlo praqtika, (2013), 41.
676 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
6.
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diferenciaciis maqsimaluri realisturoba, garduvaloba an

saWiroeba; b) realuri da racionaluri kavSiris arseboba

diferenciaciis obieqtur mizezsa da misi moqmedebis Sedegs

Soris.~.677 Sesabamisad, am or tests Soris sakmaod mniSvnelovani

gansxvaveba, rogorc samarTlebrivi TvalsazrisiT, ise praqtikuli

Sedegebis kuTxiT. amitom, mizanSewonilia am midgomis ufro

detaluri analizi saerTaSoriso standartebis WrilSi.

7.1.1.3.1. Tanasworobis uflebaSi Carevis Sefasebis gansxvavebuli
testebis gamoyenebis mizanSewoniloba adamianis uflebaTa

saerTaSoriso samarTlis WrilSi
adamianis uflebaTa saerTaSoriso samarTlis konteqstSi

sakiTxis ganxilvisas mizanSewonilia gaeros im konvenciebis

analizi, romlebic saqarTvelos aqvs ratificirebuli da Seicaven

antidiskriminaciul debulebebs. Tavidanve unda aRiniSnos, rom

miuxedavad Tanasworobis uflebis damdgeni normebis simravlisa,

gaeros konvenciebSi aRniSnuli ar aris ra SemTxvevaSi SeiZleba

iqnes gamarTlebuli gansxvavebuli mopyroba, amitom mizanSewonilia

am normebis praqtikuli interpretaciis ganxilva. samoqalaqo da

politikuri uflebebis Sesaxeb saerTaSoriso paqtis 26-e muxlis

komentirebisas gaeros adamianis uflebaTa komitetma ganmarta, rom

Tanasworobis uflebaSi Careva gamarTlebulia mxolod maSin Tu

mas aqvs legitimuri mizani da miznis misaRwevi saSualebebi aris

gonivruli da obieqturi.678 komitets analogiuri ganmarteba aqvs

gakeTebuli individualuri saCivrebis ganxilvis farglebSic.679

komitetis kvazisasamarTlo parqtikis mixedviT, diferencirebuli

midgoma gonivrulad da obieqturad iTvleba Tu gansxvaveba ar aris

TviTneburi.680

677 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis #2/1/473
gadawyvetileba saqmeze saqarTvelos moqalaqe biWiko WonqaZe da sxvebi
saqarTvelos energetikis ministris winaaRmdeg, II § 6.
678 UN Human Rights Committee, General comment No. 18:  Non-discrimination, (10 Nov 1989), § 13.
679 ix. S.W.M. Broeks v. the Netherlands, Communication No. 172/1984, (UN Human Rights Committee, 9
April 1987), § 13; L.G. Danning v. the Netherlands, Communication No. 180/1984, (UN Human Rights
Committee, 9 April 1987), §§ 13-14; F.H. Zwaan-de Vries v. the Netherlands, Communication No.
182/1984, (UN Human Rights Committee, 9 April 1987), § 13; Hendrika S. Vos v. the Netherlands,
Communication No. 218/1986, (UN Human Rights Committee, 29 March 1980), §§ 12-13.
680 Gonçalves et al.  v. Portugal, Communication No. 1565/2007, (UN Human Rights Committee, 18 March
2010), § 7.5.
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aRniSnulidan gamomdinare SeiZleba iTqvas, rom adamianis

uflebaTa komiteti Sefasebis sakmaod dabal standarts adgens da

nebismieri gonivruli da obieqturi argumentaciiT aris

SesaZlebeli Tanasworobis uflebaSi Carevis gamarTleba. es

midgoma SinaarsiT saqarTvelos sakonstitucio sasamarTlos mier

dadgenili `racionaluri diferencirebis testis~ msgavsia. Tumca,

unda iTqvas, rom gaeros adamianis uflebaTa komiteti am standarts

iyenebs diskriminaciis nebismieri SesaZlo SemTxvevis Seswavlisas

da damokidebuli ar aris Carevis intensivobaze an diskriminaciul

niSanze.681 amitom, SeiZleba iTqvas, rom saqarTvelos sakonstitucio

sasamarTlos mier dadgenili `racionaluri diferencirebis testi~

Seesabameba gaeros adamianis uflebaTa komitetis mier gamoyenebul

standarts, Tumca kiTxvis niSnebs badebs misi diferencirebulad

gamoyeneba, rac calke iqneba ganxiluli.

7.1.1.3.2. adamianis uflebaTa evropuli sasamarTlos standarti
Tanasworobis uflebiT dacul sferoSi Carevis SefasebisTvis

adamianis uflebaTa evropuli sasamarTlo saxelmwifoebs

aniWebs diskrecias, Tavad Seafason gamarTlebulia Tu ara

Tanasworobis uflebaSi Careva.682 diskreciis farglebi

damokidebulia konkretuli saqmis garemoebebze, gansaxilvel

sakiTxsa da winmswreb movlenebze.683 Tumca, strasburgis

sasamarTlos sxvadasxva gadawyvetilebaSi ufro meti yuradReba

aqvs gamaxvilebuli calkeul diskriminaciul niSnebze. magaliTad,

sasamarTlom ganmarta, rom sqesis, seqsualuri orientaciisa684 da

erovnebis685 safuZvelze gansxvavebuli moyroba saWiroebs

gansakuTrebulad seriozul mizezebs aseTi mopyrobis

gasamarTleblad. Tumca, nebismier SemTxvevaSi strasburgis

sasamarTlos ganmartebiT, gansxvavebuli mopyroba ar CaiTvleba

diskriminaciad, Tu mas eqneba obieqturi da gonivruli

681 UN Human Rights Committee, General comment No. 18:  Non-discrimination, (10 Nov 1989), § 12.
682 mWedliZe n., diskriminaciis akrZalva saqarTvelos sakonstitucio sasamarTlos
praqtikaSi da misi Sesabamisoba adamianis uflebaTa evropuli sasamarTlos
standartebTan, `adamianis uflebaTa standartebis gavlena saqarTvelos
kanonmdeblobasa da praqtikaze (statiaTa krebuli), korkelia k. (red), 2015, 153.
683 Abulaziz, Cabales and Balkandali v. the United Kingdom, App. nos. 9214/80; 9473/81; 9474/81 (ECtHR,
28 May 1985), § 78.
684 Karner v. Austria, App. no. 40016/98, (ECtHR, 24 July 2003), § 37.
685 Andrejeva v Latvia, App. no. 55707/00, (ECtHR, 18 February 2009), §§ 81-92.
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gamarTleba.686 gansxvavebuli mopyroba obieqturad gamarTlebulia

im SemTxvevaSi Tu mas aqvs legitimuri mizani da am miznis

misaRwevad gamoyenebuli saSualebebi aucilebeli da

proporciulia.687 Sesabamisad, evropuli sasamarTlos standartia,

rom nebismier SemTxvevaSi Sefasdes, ramdenad aucilebeli da

proporciuli iyo miznis misaRwevad gamoyenebuli saSualeba da

mxolod racionaluri argumenti sakmarisi ar aris. es midgoma

gamoiyeneba nebismieri niSniT gansxvavebuli mopyrobis dros,

miuxedavad imisa diskriminaciuli niSani pirdapir moxseniebulia

Tu ara evropuli konvenciis me-14 muxlSi.688

aRniSnulis safuZvelze SeiZleba iTqvas, rom strasburgis

sasamarTlos praqtikis mixedviT, Tanasworobis uflebaSi Carevis

gasamarTleblad sxvadasxva garemoebis gaTvaliswinebiT

saxelmwifos sxvadasxva donis argumenti dasWirdeba. Tumca,

aucileblad unda iTqvas, rom diskriminaciuli niSnis, saqmis

garemoebebis, gansaxilveli sakiTxisa Tu winmswrebi movlenebis

gamo gansxvavebuli Sefasebis testi ki ar gamoiyeneba, aramed

evropuli sasamarTlo erTi standartis farglebSi iTxovs

gansxvavebuli siZlieris argumentis arsebobas Carevis

gasamarTleblad. kerZod, strasburgis sasamarTlos mixedviT,

nebismieri gansxvavebuli mopyrobis dros unda arsebobdes Carevis

legitimuri mizani da unda Sefasdes ramdenad aucilebeli da

proporciulia miznis misaRwevad gamoyenebuli saSualeba.689 swored

proporciulobis etapze iqneba gansxvaveba konkretuli SemTxvevis

individualuri Taviseburebis gaTvaliswinebiT.690

amisgan gansxvavebiT, saqarTvelos sakonstitucio

sasamarTlo TiToeuli saqmis indvidualur Taviseburebas Sefasebis

testis farglebSi dacul uflebasa da legitimur mizans Soris

awon-dawonvis dros ki ar axdens, aramed gansxvavebul testebs

iyenebs, rac niSnavs imas, rom `racionaluri diferencirebis testis~

farglebSi Carevis aucilebloba da proporciuloba aRar

Sefasdeba. es ki strasburgis sasamarTlos mier dadgenil

standarts ar Seesabameba da uflebisdacvis gacilebiT dabali

686 Burden v. the United Kingdom, App. no. 13378/05 (ECtHR [GC], 29 April 2008), § 60.
687 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184.
688 Interights, Non-Discrimination in International Law, A Handbook for Practitioners, 2011 Edition, 212.
689 Pla and Puncernau v. Andorra, App. no. 69498/01, (ECtHR, 12 January 2006 (Final 12 April 2006)), §
61.
690 saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, Tbilisi, 2015, 20.
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standartia. rogorc ukve aRiniSna, `racionaluri diferencirebis

testi~ Seesabameba gaeros adamianis uflebaTa komitetis mier

dadgenil Sefasebis tests, Tumca es sakmarisi ar aris da radgan

saqarTvelos ratificirebuli aqvs adamianis uflebaTa evropuli

konvencia, aucilebelia erovnuli sasamarTloebis praqtika

SesabamisobaSi movides strasburgis sasamarTlos mier dadgenil

minimalur standartebTan.

7.1.1.3.3. `racionaluri diferencirebis testis~ gamoyenebis
mizanSeuwonloba

wina qveTavebma rogorc warmoaCina, gaeros adamianis uflebaTa

komitetic da adamianis uflebaTa evropuli sasamarTloc

Tanasworobis uflebaSi Carevis dros nebismier SemTxvevas msgavsi

testis farglebSi afaseben. marTalia adamianis uflebaTa komitetis

standarti strasburgis sasamarTlosTan SedarebiT ufro dabalia

da Carevis gonivruli dasabuTebac sakmarisia iseve, rogorc

`racionaluri diferencirebis testis~ mixedviT, Tumca komitetis

saqarTvelos sakonstitucio sasamarTlosgan gansxvavebiT

diferencirebas ar axdens sxavdasxva SemTxvevebs Soris Sefasebis

testis gamoyenebisas. amitom, SeiZleba iTqvas, rom gaeros

farglebSic da evrosabWos farglebSic diskriminaciis dadgenisas

miuRebelia gansxvavebuli standartis gamoyeneba saqmis

individualuri garemoebis gaTvaliswinebiT da individualuri

Sefaseba ukve erTiani testis SigniT xdeba.

es midgoma absoluturad logikuria da Seesabameba adamianis

uflebaTa saerTaSoriso samarTlis suliksveTebas, romlis

mixedviTac adamianis uflebebi aris sayovelTao da universaluri.691

Tanasworobis principi usamarTlobisa da TviTnebobis winaaRmdeg

aris mimarTuli692 da dauSvebelia zogierTi SesaZlo usamarTloba

ufro mkacrad Sefasdes da sxva ufro msubuqad. adamianis uflebebis

universalizmi moiTxovs, rom Tanasworobis ufleba

uzrunvelyofili iyos universalurad yvelasTvis da sxvadasxva

garemoeba xels ar unda uSlides am uflebis sayovelTao da

691 ix. adamianis uflebaTa sayovelTao deklaraciis preambula da muxli 1.
692 Gerards J., The Discrimination Grounds of Article 14 of the European Convention on Human Rights,
“Human Rights Law review”, 13, 2013, 118.
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Tanabar gamoyenebas.693 saqarTvelos sakonstitucio sasamarTlo ori

gansxvavebuli Sefasebis testis gamoyenebiT Carevis sxvadasxva

SemTxvevebs Soris gaumarTlebel diferencinrebas axdens da amiT

Tavad qmnis diskriminaciis riskebs.694

pirvel rigSi gasaanalizebelia mizezi, ris gamoc

sakonstitucio sasamarTlom gadawyvita Sefasebis ori testis

SemoReba. aRsaniSnavia, rom ori gansxvavebuli testis SemoRebamde

sakonstitucio sasamarTlos araerTi gadawyvetileba aqvs miRebuli

Tanasworobis uflebasTan mimarTebiT, sadac mxolod erT tests

iyenebda. kerZod, sakonstitucio sasamarTlo miiCnevda, rom

gansxvavebuli mopyroba `ganpirobebuli unda iyos arsebiTi,

gonivruli da obieqturi mizezebiT~. kerZod, diferencirebas unda

hqondes `sakmarisad wonadi, gonivruli da mniSvnelovani miznebi,

kanonmdeblis moqmedeba unda iyos sagnobrivad gamarTlebuli,

araTviTneburi da Tanazomieri~.695 es testi odnav dazustebas

saWiroebda, Tumca Sinaarsobrivad Seesabameboda strasburgis

sasamarTlos mier dadgenil standarts, rom gansxvavebuli

mopyrobisTvis aucilebelia legitimuri miznis arseboba, xolo am

miznis misaRwevad gamoyenebuli saSualebebi aris aucilebeli da

proporciuli.696 saqmeSi moqalaqeTa politikuri gaerTianebebi:

„axali memarjveneebi“ da „saqarTvelos konservatiuli partia“
saqarTvelos parlamentis winaaRmdeg sakonstitucio sasamarTlom

ganmarta ori gansxvavebuli testis SemoRebis mizani. sasamarTlos

SefasebiT, diferencirebuli mopyrobis yvela SemTxveva erTnairi

simZimis ver iqneba. Sesabamisad, TiToeuli maTganis erTnairi

standartiTa da identur kriteriumebze dayrdnobiT Sefasebis

SemTxvevaSi, sasamarTlom, Tanasworobis uflebis dacvis motiviT,

SesaZloa mas mizani Seucvalos, gazardos riski diferencirebuli

mopyrobis praqtikulad yvela SemTxvevis arakonstituciurad

miCnevisa da imaze metad SezRudos kanonmdebeli, vidre amas

konstituciis me-14 muxli moiTxovs.697 swored am mizniT SemoiRo

693 Steiner H. J., Alston P.  and Goodman R., International Human Rights in Context: Law, Politics and
Morals, 3rd edition, Oxford, 2007, 518.
694 saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, Tbilisi, 2015, 21.
695 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis #2/1-392
gadawyvetileba saqmeze saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos
parlamentis winaaRmdeg, II. § 7.
696 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184.
697 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
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sasamarTlom racionaluri diferencirebis testi. Tumca, unda

iTqvas, rom riski imisa rom diferencirebis yvela SemTxveva

diskriminaciad dakvalificirdeba ar arsebobs Tu Careva iqneba

aucilebeli da proporciuli. amasTan, Tu Careva aucilebeli da

proporciuli ar aris maSin, saxeze yofila diskriminacia da ratom

unda cdilobdes sakonstitucio sasamarTlo, rom aseTi SemTxveva

ar Sefasdes diskriminaciad? sakonstitucio sasamarTlom

mxedvelobaSi unda miiRos is garemoeba, rom misi gadawyvetilebis

Semdeg SesaZloa konkretuli saqme moxvdes strasburgis

sasamarTloSi gansaxilvelad, sadac Semowmdeba aucilebloba da

porporciuloba, amitom erovnul doneze standartis dabla daweva

da racionaluri testis SemoReba uflebis dacvis

SidasamarTlebrivi meqanizmebis dasustebas iwvevs da potenciurad

evropuli sasamarTlos mier darRvevis dadgenis risks qmnis.

aRsaniSnavia, rom kanonmdeblis zedmetad SezRudvis riskebis

manmade arsebuli Sefasebis teqsti ki ar qmnida, aramed

sakonstitucio sasamarTlos mier damkvidrebuli mkacri Sefasebis

testi ufro zrdis am SesaZleblobas, radgan legitimuri miznis

dasabuTebisas moiTxovs, rom Careva iyos absoluturad aucilebeli

da arsebobdes `saxelmwifos dauZleveli interesi”.698 strasburgis

samarTlo absoluturi aucileblobis tests iyenebs sicocxlis

uflebaSi Carevis legitimurobis Sesamowmeblad da ara

Tanasworobis uflebasTan mimarTebiT.699 Tumca, arc aseTi mkacri

teqsti aris diferencirebis praqtikulad yvela SemTxvevis

diskriminaciad dakvalificirebis safuZveli. amas adasturebs Tavad

sakonstitucio sasamarTlos praqtika, rodesac mkacri testis

farglebSi Seufasebia gansxvavebuli mopyroba da ar daudgenia

diskriminacia.700

ufro metic, dausabuTebelia Tavad gansxvavebuli Sefasebis

testebis SerCevis kriteriumic, romelic diskriminaciul niSans da

Carevis intensivobas ukavSirdeba.701 kerZod, miuRebelia

diskriminaciuli niSnebis klasifikacia `klasikurobis~ Tu sxva

„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
5.
698 iqve, II § 6.
699 Mc Cann and Others v. the UK, App. no. 18984/91 (ECtHR, 27 September 1995), § 149.
700 ix. saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtmebris N1/7/580
gadawyvetileba saqmeze saqarTvelos moqalaqe giorgi kekenaZe saqarTvelos
parlamentis winaaRmdeg.
701 iqve, II § 6.
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safuZvliT, ise rom gansxvavebul samarTlebriv Sedegebs iwvevdes.

sakonstitucio sasamarTlos SefasebiT konstituciaSi pirdapir

moxseniebulia, anu `klasikuria~ is niSnebi, `romelTa mixedviT,

adamianTa jgufebs aerTianebda maTTvis damaxasiaTebeli piradi,

fizikuri Tvisebebi, kulturuli niSnebi an socialuri kuTvnileba.

am niSnebis konstituciebSi CamoTvla xdeboda zustad maT

safuZvelze adamianebis diskriminaciis didi gamocdilebis

arsebobis da, amasTan, aseTi mopyrobis gagrZelebis SiSis gamo

(sapasuxod).~.702 anu, sakonstitucio sasamarTlo arapirdapir

miuTiTebs, rom saqarTvelos konstituciis me-14 muxlSi CamoTvlili

niSnebis safuZvelze diskriminaciis didi gamocdileba da aseTi

mopyrobis gagrZelebis SiSi iyo saqarTveloSi 1995 wels

konstituciis miRebisas. pirvel, rigSi unda iTqvas, rom rTulia

imis mtkiceba, magaliTad, rasisa da kanis feris safuZvelze

diskriminaciis ra didi gamocdileba arsebobda saqarTveloSi,

Tumca es asec rom iyos, ar SeiZleba 1995 wels arsebuli

mdgomareoba gansazRvravdes dRes uflebis dacvis standarts.

adamianis uflebaTa samarTali viTardeba da axal gamowvevebs unda

pasuxobdes. swored amitom, adamianis uflebaTa evropul

sasamarTlos araerTxel daufiqsirebia, rom evropuli konvencia

cocxali dokumentia da misi interpretacia Tanamedrove

gamowvevebis mixedviT unda xdebodes.703

cxadia, analogiuri midgoma unda iyos saqarTvelos

konstituciasTan mimarTebiTac da `klasikuroba~ ar unda axdendes

samarTlebriv Sedegebze gavlenas. magaliTad, 2014 wlis 4

Tebervlis gadawyvetilebaSi, sakonstitucio sasamarTlom ganmarta,

rom seqsualuri orientacia ar miekuTvneba konstituciis me-14

muxliT gaTvaliswinebul diferencirebis klasikur niSnebs da ar

arsebobs diferencirebis klasikuri niSnis safuZvliT mkacri

testis gamoyenebis winapiroba.”.704 maSin rodesac arc evropul

konvenciaSia seqsualuri orientacia pirdapir moxseniebuli, magram

strasburgis sasamarTlo am niSniT Tanasworobis darRvevas

702 iqve, II § 4.
703 Tyrer v. United Kingdom, App. no.5856/72, (ECtHR, 25 April 1978), § 31.
704 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 Tebervlis #2/1/536
gadawyvetileba saqmeze saqarTvelos moqalaqeebi – levan asaTiani, irakli
vaWaraZe, levan berianiZe, beqa buCaSvili da goCa gaboZe saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris winaaRmdeg, II § 28.
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zogadad dadgenili testis farglebSi afasebs.705 analogiurad, 2014

wlis 8 oqtombers miRebul gadawyvetilebaSi sakonstitucio

sasamarTlom ganmarta, rom konstiuciis me-14 muxlSi pirdapir

CamoTvlili niSnebiT `pirTa is jgufia gansakuTrebiT daculi,

romlis mimarT diskriminaciis safrTxe istoriulad Zalian

maRalia~,706 amitom `klasikur~ niSnad ar miiCnia SezRuduli

SesaZlebloba.707 aRsaniSnavia, rom 2014 wlis 12 aprilidan

saqarTveloSi ZalaSi Sevida SezRuduli SesaZleblobis mqone

pirTa uflebebis konvencia, romlis umTavresi principi SezRuduli

SesaZleblobis mqone pirTa diskriminaciis dauSvebloba da

Tanabari SesaZleblobis uzrunvelyofaa.708 Sesabamisad, yovlad

gaugebaria sakonstitucio sasamarTlo pirdapir ratom unda

iyenebdes SezRuduli SesaZleblobis safuZvliT Tanasworobis

uflebaSi Carevis dros Sefasebis maRal standarts.

misasalmebelia, rom xsenebul saqmeSi sakonstitucio

sasamarTlom socialuri kuTvnilebis qveS moiazra SezRuduli

SesaZlebloba, ris safuZvelzec mkacri teqsti gamoiyena, Tumca

gaurkvevelia ratom unda cdilobdes sasamarTlo socialuri

kuTvnilebis qveSi sxvadasxva niSnebis moqcevas, rodesac arsebobs

araerTi niSani, romelic konstituciaSi pirdapir moxseniebul

niSnebze xSirad xdeba diskriminaciis safuZveli. sakiTxavia Tu

CaiTvleba socialur kuTvnilebad `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanonSi moxseniebuli iseTi

niSnebi, rogoricaa asaki da janmrTelobis mdgomareoba? agreTve, im

fonze, rom konstituciis 36-e muxlis me-3 punqti gansakuTrebul

yuradRebas amaxvilebs dedaTa da bavSvTa uflebebis dacvis

aucileblobaze, pirdapir mkacri testi ratom ar unda

gamoiyenebodes iseT niSanTan mimarTebiT rogoricaa orsuloba da

dedoba?

705 ix. magaliTad, Dudgeon v. the United Kingdom, App. no. 7525/76, (ECtHR, 22 October 1981), §§
64-70; Fretté v. France, App. no. 36515/97, (ECtHR, 26 February 2002), §§ 34-43; Schalk and Kopf v.
Austria, App. no. 30141/04, (ECtHR, 24 June 2010), §§ 54-64.
706 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris N2/4/532,533
gadawyvetileba saqmeze saqarTvelos moqalaqeebi - irakli qemokliZe da daviT
xaraZe saqarTvelos parlamentis winaaRmdeg, II § 109.
707 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris N2/4/532,533
gadawyvetileba saqmeze saqarTvelos moqalaqeebi - irakli qemokliZe da daviT
xaraZe saqarTvelos parlamentis winaaRmdeg, II § 112.
708 SezRuduli SesaZleblobis mqone pirTa uflebebis konvenciis me-3 muxli
<https://matsne.gov.ge/ka/document/view/2334289> [02.01.2017].

ავტორის სტილი დაცულია



181

niSnebis mixedviT amgvari diferencireba Tavad aris

TviTneburi da diskriminaciuli midgoma da adamianTa garkveul

jgufebs aSkarad araxelsayrel mdgomareobaSi ayenebs sxva pirebTan

SedarebiT da sakonstitucio sasamarTlom aucileblad unda

Secvalos msgavsi praqtika. diskriminaciul niSnebTan mimarTebiT

sakonstitucio sasamarTlos midgomis gadaxedva gonivrulia, maT

Soris, `diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanonis miRebis gaTvaliswinebiTac, romelmac

mkveTrad gaafarTova daculi niSnebis CamonaTvali.709 amasTan,

sakonstitucio sasamarTlom saqmeSi moqalaqeTa politikuri
gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos
konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg Tavad

ganmarta, rom Tanasworobis uflebaSi Carevaze msjeloba

SesaZlebelia maSinac, rodesac saerTod ar aris gamokveTili

diskriminaciuli niSani710 da am fonze gansxvavebuli Sefasebis

testis gamoyeneba diskriminaciuli niSnis mixedviT aSkarad ar aris

Tanmimdevruli da es ori midgoma erTmaneTs ewinaaRmdegeba.

agreTve, miuRebelia Tanasworobis uflebaSi Carevis

intensiurobis mixedviT Sefasebis gansxvavebuli testebis

gamoyeneba. rogorc strasburgis sasamarTlos praqtikis analizma

aCvena, Carevis intensiuroba relevanturia proporiculobis

Sefasebis dros da ara Sefasebis testis SerCevis dros.711 amasTan,

bundovania Tavad intensivobis Sesafaseblad sasamarTlos mier

dadgenili kriteriumi. sasamarTlo am SemTxvevaSi, mxedvelobaSi

iRebs im garemoebebs, „arsebiTad Tanaswori pirebi ramdenad

mniSvnelovnad gansxvavebul pirobebSi moeqcevian, anu

diferenciacia ramdenad mkveTrad daacilebs Tanaswor pirebs

konkretul sazogadoebriv urTierTobaSi monawileobis Tanabari

SesaZleblobebisagan”.712 sxva gadawyvetilebaSi sasamarTlom

709 `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis
oirveli muxli <https://matsne.gov.ge/ka/document/view/2339687> [02.01.2017].
710 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
22.
711 saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, Tbilisi, 2015, 20.
712 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 Tebervlis #2/1/536
gadawyvetileba saqmeze saqarTvelos moqalaqeebi – levan asaTiani, irakli
vaWaraZe, levan berianiZe, beqa buCaSvili da goCa gaboZe saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris winaaRmdeg, II § 30; sakonstitucio
sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba saqmeze moqalaqeTa
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ganmarta, rom `uflebaSi Carevis intensivoba ganisazRvreba

arsebiTad Tanaswori pirebis mier konkretuli uflebiT

sargeblobis Tu samarTlebrivi interesis dakmayofilebis

saSualebis SesaZleblobebs Soris gansxvavebiT.~.713 rogorc Cans,

sasamarTlo intensivobas sxvadasxvagvarad ganmartavs da es

ganmartebebi aris sakmaod abstraqtuli. aqve unda iTqvas, rom

sakonstitucio sasamarTlo Carevis intensivobas ormagi

daniSnulebiT iyenebs – pirveli, Sefasebis testis SerCevisas da

meore, uflebis SezRudvis proporciulobis Sefasebisas.714

Sesabamisad, Tu dadginda Carevis maRali intensivoba, maSin

Sefasebis testic da mis farglebSi proporciulobis Sefasebac

strasburgis standartebTan iqneba Sesabamisi. xolo, Tu ar

dadginda Carevis maRali intensivoba, maSin aRar Sefasdeba

SezRudvis aucilebloba da proporciuloba, rac gaumarTleblad

asustebs Tanasworobis uflebis dacvis standarts.

yovelive aRniSnulis gaTvaliswinebiT, unda iTqvas, rom

`racionaluri diferencirebis testi~, aris uflebis dacvis sakmaod

dabali standarti, romelic ar Seesabameba adamianis uflebaTa

evropuli saamarTlos precedentul samarTals. amasTan mas Semdeg

rac sakonstitucio sasamarTlom racionaluri diferencirebis

testi SemoiRo, Svidi wlis ganmavlobaSi mxolod samjer gamoiyena

es testi da samjerve arakonstituciurad scno sadavo norma.715

Sesabamisad, racionaluri diferencirebis testi verc im mizans

amarTlebs, rom diferencirebis praqtikulad yvela SemTxveva

diskriminaciad ar dakvalificirebuliyo da misi praqtikuli

daniSnuleba ufro bundovani xdeba. amitom, mizanSewonilia

sakonstitucio sasamarTlom racionaluri diferencirebis testi ar

gamoiyenos da Tu miiCnevs, rom mkacri Sefasebis testi zedmetad

politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos konservatiuli
partia“ saqarTvelos parlamentis winaaRmdeg, II § 6.
713 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28 oqtombris N2/4/603
gadawyvetileba saqmeze saqarTvelos saxalxo damcveli saqarTvelos mTavrobis
winaaRmdeg, II § 12.
714 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 Tebervlis #2/1/536
gadawyvetileba saqmeze saqarTvelos moqalaqeebi – levan asaTiani, irakli
vaWaraZe, levan berianiZe, beqa buCaSvili da goCa gaboZe saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris winaaRmdeg, II §§ 32-33.
715 ix. saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi: saqarTvelos
moqalaqe avTandil kaxniaSvili saqarTvelos parlamentis winaaRmdeg, N1/4/535
(6.08.2013); Sps „sadazRvevo kompania unisoni“ saqarTvelos parlamentis winaaRmdeg,
N2/6/623 (29.12.2016); saqarTvelos moqalaqe omar jorbenaZe saqarTvelos
parlamentis winaaRmdeg, N3/1/659, (15.02.2017).
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zRudavs kanonmdebels, maSin gamoiyenos strasburgis sasamarTlos

mier dadgenili standarti, rac nebismieri Carevis gasamarTleblad

iTxovs legitimuri miznis arsebobas da am miznis misaRwevad

gamoyenebuli saSualebebis aucileblobas da proporciulobas.716

7.2. `diskirkimanaciis yvela formis aRmfoxvris Sesaxeb~
saqarTvelos kanonis miRebis aucilebloba da Sedegebi

saqarTveloSi moqmedi specialuri antidiskriminaciuli

kanonebidan gansakuTrebul yuradRebas, bunebrivia, imsaxurebs 2014

wels miRebuli `diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanoni. Tu aqamde calkeuli mimarTulebiT xdeboda

diskriminaciis amkrZalavi kanonebis an normebis miReba, am kanonis

umTavresi Rirebuleba aris is, rom miznad isaxavs diskriminaciis

nebismieri formiT gamovlinebis akrZalvas.717 im fonze, rodesac

arsebobda diskriminaciis amkrZalavi konstituciuri norma da

calkeul kanonebSi damatebiT iyo daculi Tanasworobis ufleba,

SeiZleba kiTxvis niSnis qveS dgebodes axali specialuri

antidiskriminaciuli kanonis miRebis aucilebloba. Sesabamisad,

pirvel rigSi, mizanSewonilia gaanalizdes aRniSnuli kanonis

miRebis mizezebi da amis Semdeg iqneba SesaZlebeli kanonis miRebiT

gamowveul samarTlebriv Tu praqtikul Sedegebze saubari.

7.2.1. `diskriminaciis yvela formis aRmofxvris Sesaxeb~
saqarTvelos kanonis samarTlebrivi datvirTva

`diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanonis ganmartebiTi baraTis mixedviT, kanonis miRebis

mizezia arsebuli antidiskriminaciuli kanonmdeblobis

araefeqturoba.718 kerZod, arsebuli kanonmdeblobis umTavres

naklad dasaxelebulia normebis deklaraciuli xasiaTi da

darRvevebze reagirebis efeqturi meqanizmis ararseboba, rac maT

praqtikul realizebas uSlis xels. kerZod, ganmartebiTi baraTis

mixedviT, araefeqturoba darRveuli uflebis aRdgenisa da

Sesabamisi reparaciis miRebis SesaZleblobis ararsebobaSi

716 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184.
717 ix. `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis
pirveli muxli.
718 <http://www.parliament.ge/ge/law/1336/3585> [23.05.2015].
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gamoixateba. amasTan, kanonis miRebis erT-erT mizezad

dasaxelebulia, agreTve, evrokavSirTan savizo reJimis

liberalizaciis samoqmedo gegmis moTxovnis arseboba, romlis

mixedviTac aucilebelia yovlismomcveli antidiskriminaciuli

kanonis miRebis aucilebloba. aRniSnulis safuZvelze, kanonis

miRebis miznad dasaxelebulia diskriminaciis aRmosafxvrelad

qmediTi da efeqtiani meqanizmis Seqmna, romelic diskriminaciis

msxverpls darRveuli uflebis aRdgenis realur SesaZleblobas

miscems.719

aRniSuli kanonis ganmartebiTi baraTis analizis safuZvelze

SeiZleba iTqvas, rom kanonis miRebis saWiroeba ganapiroba swored

diskriminaciasTan sabrZolvelad efeqturi meqanizmebis

ararsebobam. imisaTvis, rom pirma realurad SeZlos darRveuli

Tanasworobis uflebis aRdgena, aucilebelia rogorc

samarTlebriv, ise institucionalur doneze arsebobdes Sesabamisi

meqanizmebi. kanonis miRebamde, Tanasworobis uflebis dacva, cxadia

sasamarTlos meSveobiT iyo SesaZlebeli, Tumca administraciul

doneze ar arsebobda meqanizmi, romelic analogiur funqcias

Seasrulebda. Sesabamisad, SeiZleba iTqvas, rom arsebuli

antidiskriminaciuli CarCo namdvilad saWiroebda daxvewas

gansakuTrebiT instituciur nawilSi da am mizniT axali kanonis

miReba dadebiTad unda Sefasdes, Tumca calke unda gaanalizdes

uSualod kanonis teqsti da misi praqtikuli Sedegebi, raTa

Sefasdes Tu ramdenad aris SesaZlebeli dasaxuli miznis miRweva.

wminda samarTlebrivi TvalsazrisiT kanonis pirveli

mniSvnelovani siaxle gaxlavT diskriminaciisgan daculi niSnebis

Zalian vrceli CamonaTvali, romelic amavdroulad ar aris

amomwuravi. kerZod, saqarTvelos konstituciiT daculi niSnebis

garda, kanoniT damatebiT eqspliciturad ikrZaleba diskriminacia

iseTi niSnebis safuZvelze, rogoricaa asaki, profesia, ojaxuri

mdgomareoba, janmrTelobis mdgomareoba, SezRuduli

SesaZlebloba, seqsualuri orientacia, genderuli identoba da

gamoxatva. marTalia, rogorc ukve aRiniSna, sakonstitucio

sasamarTlom ganmarta, rom konstituciis me-14 muxlSi mocemuli

niSnebis CamonaTvali ar aris amomwuravi da konstitucia krZalavs

719 iqve.
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nebismieri niSniT diskriminacias,720 magram am principis asaxva

sakanonmdeblo doneze ufro efeqturi da mkafio moTxovna iqneba

vidre mxolod sasamarTlo praqtika. amitom, kanonis pirveli muxli

mniSvnelovan safuZvels qmnis, rom aikrZalos nebismieri niSniT

diskriminacia.

kanonis me-2 muxli namdvilad erT-erTi centraluria, radgan

swored aq aris mocemuli diskriminaciis samarTlebrivi definicia.

sakanonmdeblo doneze pirvelad iqna diskriminacia ganmartebuli721

da aRar iqneba bundovani Tu ra SemTxveva SeiZleba Sefasdes

diskriminaciad. aqve unda iTqvas, rom kanoni diskriminaciad miiCnevs

mxolod iseT gansxvavebul moyrobas, romelic diskriminaciuli

niSnis arsebobis gamo ganxorcielda, Tumca, rogorc 1.1.2. qveTavSi

aRiniSna, Tanasworobis ufleba SeiZleba dairRves im SemTxvevaSic,

rodesac diskriminaciuli niSani saerTod ar ikveTeba, magram

saxezea gaumarTlebeli gansxvavebuli mopyroba.722 kerZod,

Tanasworoba irRveva maSinac, rodesac pirs TviTneburad aniWeben

iseT upiratesobas, razec sxvas uTxres uari. am SemTxvevaSi

gansxvavebul mopyrobas adgili aqvs ara imitom, rom

diskriminirebul pirs raime niSani axasiaTebs, aramed imitom, rom

calkeuli piris privilegirebul mdgomareobaSi Cayenebis survili

arsebobs. Sesabamisad, Tu diskriminacia aucileblad dakavSirebuli

iqneba raime niSnis arsebobaze, maSin Tanasworobis darRvevis bevri

SemTxveva misi regulirebis miRma darCeba.723 ufro metic, SesaZloa

diskriminacias adgili hqondes im SemTxvevaSic ki, rodesac

gansxvavebuli mopyrobis motivi saerTod ar arsebobs da Sedegi

mainc diskriminaciulia. Sesabamisad, Tanasworobis uflebis dacvis

standartis gasazrdelad mizanSewonili iqneba kanonSi Sesabamisi

cvlilebebis ganxorcieleba, rom diskriminaciuli niSnis

identificirebis gareSec iyos SesaZlebeli qmedebis diskriminaciad

720 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis #2/1-392
gadawyvetileba saqmeze saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos
parlamentis winaaRmdeg, II. § 2.
721 pirdapiri da arapirdapiri diskriminaciis definicia agreTve mocemulia
`genderuli Tanasworobis Sesaxeb~ saqarTvelos kanonSic, Tumca iq saubaria
mxolod sqesis niSniT diskriminaciaze da ara zogadad. amasTan, `diskriminaciis
yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis miRebis paralelurad
cvlileba Sevida `genderuli Tanasworobis Sesaxeb~ kanonSic da sqesis niSniT
diskriminaciis definicia SesabamisobaSi movida axali kanoniT mocemul
ganmartebasTan.
722 Gerards J., The Discrimination Grounds of Article 14 of the European Convention on Human Rights,
“Human Rights Law review”, 13, 2013, 119.
723 iqve.

ავტორის სტილი დაცულია



186

Sefaseba. Tumca, aqve unda iTqvas, rom am etapze, adamianis uflebaTa

evropuli sasamarTlo diskriminaciis dasadgenad jer kidev

aucileblad miiCnevs diskriminaciuli niSnis gamokveTas,724 rac

agreTve mizanSewonilia Seicvalos xsenebuli mizezis gamo.

me-2 muxlTan mimarTebiT, agreTve, pozitiurad unda Sefasdes

mravali niSnis safuZvelze diskriminaciis akrZalva, radgan Zalian

mniSvnelovani koncefcia Semodis kanonmdeblobaSi. erTi SexedviT,

diskriminaciis am formis arseboba zedmetia, radgan erTi niSnis

safuZvelze gansxvavebuli mopyroba ukve warmoadgens

diskriminacias da mrvali niSnis safuZvelze gansxvavebuli

mopyroba avtomaturad dakvalificirdeba diskriminaciad. Tumca,

SeiZleba iyos iseTi SemTxveva, rodesac gansxvavebuli mopyroba

ganxorcielda imitom, rom garkveuli niSnebi pirs erTobliobaSi

axasiaTebda. swored aseTi SemTxvevebis regulacias emsaxureba

mravalmxrivi diskriminaciis kategoriis arseboba. Tumca,

aucileblad unda iTqvas, rom mravalmxrivi diskriminacia realur

datvirTvas iZens maSin Tu misTvis wesdeba ufro mkacri

pasuxismgeblobis zoma, rac gaTvaliswinebuli iyo kidevac

kanonproeqtis pirvelad versiaSi, magram sabolood miRebul

redaqciaSi es aRar aris asaxuli da amiT am koncefciis praqtikuli

mniSvneloba mkveTrad Sesustda.725

erTi SexedviT, Zalian mniSvnelovania kanonis me-2 muxlis me-

5 punqtis moTxovnac, romelic krZalavs diskriminaciis iZulebas,

xelSewyobas an waqezebas, magram moqmed redaqciaSi proeqtis

pirveladi versiisgan gansxvavebiT ar aris gaTvaliswinebuli Tu ra

Sedegi mohyveba am punqtis darRvevas726 da realurad mxolod

deklaraciuli daniSnuleba eqneba praqtikaSi.

me-2 muxlis me-7 punqtTan mimarTebiT SeiZleba iTqvas, rom is

SesabamisobaSia saerTaSoriso konvenciebiT dadgenil standartTan,

romlis mixedviTac, diskriminaciad ar iTvleba faqtobrivi

Tanasworobis wasaxaliseblad ganxorcielebuli RonisZiebebi.

Tumca, SezRuduli SesaZleblobis mqone pirebis konteqstSi

sakmarisi ar aris mxolod am daTqmis gakeTeba da saWiroa

kanonmdebloba ufro met pozitiur valdebulebas akisrebdes

saxelmwifos, rac gonivruli misadagebis principis aRiarebasa da

724 ix. Tavi 1.1.2.
725 OSCE/ODIHR Opinion on the Draft Law on the Elimination of All Forms of Discrimination of Georgia
(Warsaw, 18 October 2013), § 23.
726 iqve, § 75.
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implementaciaSi unda gamoixatos,727 miT umetes, imis

gaTvaliswinebiT, rom 2014 wels saqarTvelom gaeros SezRuduli

SesaZleblobis mqone pirTa uflebebis konvenciis ratifikacia

moaxdina, romlis umTavresi safuZveli swored es principia.728

samarTlebrivi TvalsazrisiT namdvilad aRniSvnis Rirsia

kanonis me-3 muxli, romelic kanonis moqmedebas avrcelebs ara

mxolod saxelmwifo dawesebulebebze, aramed nebismier individsa

Tu iuridiul pirzec, rac aucilebeli winapiroba diskriminaciis

yvela formis aRmosafxvrelad.

rac Seexeba axali kanonis miRebis mTavar mizans, rogorc ukve

aRiniSna, kanoni darRveuli Tanasworobis uflebis aRdgenis

efeqturi meqanizmebis Seqmnis mizniT iqna miRebuli da me-6 muxlis

mixedviT, es funqcia daekisra saqarTvelos saxalxo damcvels.

realurad, saxalxo damcveli konstituciuri organoa, romelic

adamianis nebismieri uflebis dacvaze axorcielebs

zedamxedvelobas729 da am kuTxiT `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ kanons gansakuTrebuli araferi dauwesebia,

Tumca aRniSvnis Rirsia is garemoeba, rom kanonma gaafarTova

saxalxo damcvelis SesaZleblobebi diskriminaciasTan

sabrZolvelad. kerZod, `saqarTvelos saxalxo damcvelis Sesaxeb~

saqarTvelos organuli kanonis mixedviT, saxalxo damcveli

zedamxedvelobis funqcias axorcielebda mxolod sajaro

dawesebulebebis da Tanamdebobis pirTa mier ganxorcielebul

qmedebebze,730 axali kanonis moqmedeba ki vrceldeba nebismier

fizikur da iuridiul pirze. Sesabamisad, kanonis miRebis

paralelurad cvlileba Sevida organul kanonSi da diskriminaciis

winaaRmdeg sabrZolvelad saxalxo damcvels ukve SeuZlia

zedamxedveloba ganaxorcielos fizikur da iuridiul pirebzec.731

rac Seexeba zedamxedvelobis meqanizmis efeqturobas,

dadebiTad unda Sefasdes is garemoeba, rom axali kanoni iZleva

darRvevis nebismier SemTxvevaze individualuri gancxadebebisa da

saCivrebis wardgenis SesaZleblobas da ufro metic, saxalxo

damcvelis sakiTxis Seswavla SeeZleba sakuTari iniciativiTac.732

727 gonivruli misadagebis principis arsi ix. 2.1.3. qveTavSi.
728 <https://matsne.gov.ge/ka/document/view/2334289> [21.05.2015].
729 ix. saqarTvelos konstituciis 43-e muxli.
730 `saqarTvelos saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis me-
3 muxlis pirveli punqti.
731 iqve, me-3 muxlis 11 puqnti.
732 `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis me-6
muxlis me-2 punqtis `a~ da `b~ qvepunqtebi.
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damatebiT, saxalxo damcvels evaleba yovelwliurad gamosces

specialuri angariSi diskriminaciasTan brZolis kuTxiT qveyanaSi

arsebuli mdgomareobis Sesaxeb.733 amasTan saxalxo damcvels

ekisreba sazogadoebis cnobierebis amaRlebis funqcia.734 realurad,

axali kanonis mTavari siaxle swored zedamxedvelobis meqanizmis

SeqmnaSia da gansakuTrebiT unda aRiniSnos individualuri

SemTxvevebis ganxilvis SesaZlebloba, rac aucilebelia darRveuli

uflebis aRsadgenad. amasTan, mtkicebis tvirTi did wilad gadadis

mopasuxeze.735 Sesabamisad, udavod pozitiurad unda Sefasdes am

kuTxiT `diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanonis miReba, romelic avsebs im naklovanebebsac rac

dakavSirebuli iyo sxva specialur antidiskriminaciul kanonebTan,

romelTa praqtikuli aRsrulebis meqanizmebic ar arsebobda.

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom kanonis

miRebiT namdvilad Seiqmna darRveuli uflebis aRsadgenad saWiro

administraciuli meqanizmi, Tumca mizani bolomde miRweuli iqneba

mxolod im SemTxvevaSi Tu es meqanizmi iqneba efeqturi. bunebrivia,

efeqturobis TvalsazrisiT did kiTxvis niSans aCens is garemoeba

individualuri SemTxvevebis Seswavlis Semdeg saxalxo damcveli

gamoscems rekomendacias, romelic ar aris Sesasruleblad

savaldebulo.736 am kuTxiT, bunebrivia, gacilebiT efeqturi

iqneboda jarimebis dakisrebis funqciiT aRWurvili meqanizmis

Seqmna, rogorc es iyo gaTvaliswinebuli kanonproeqtis pirveladi

variantiT, Tumca arsebuli meqanizmis farglebSic aris

SesaZlebeli diskriminaciasTan efeqturad brZola. gaeros sistemis

analizisas rogorc warmoCinda, gaeros adamianis uflebaTa dacvis

komitetebic sarekomendacio gadawyvetilebebs iReben

individualuri saCivrebis ganxilvis Sedegad, Tumca es mainc

mniSvnelovan gavlenas axdens saxelmwifoebis

angariSvaldebulebaze, ramdenadac saxelmwifoebi zrunaven sakuTar

reputraciaze da amitom asruleben komitetebis gadawyvetilebebs.

analogiurad, saqarTvelos saxalxo damcvelis mier darRvevis

dafiqsirebis SemTxvevaSi, sajaro uwyebas Zalian gauWirdeba ar

Seasrulos Tundac arasavaldebulo xasiaTis rekomendacia,

ramdenadac adamianis uflebebis dacva demokratiul saxelmwifoSi

733 iqve, me-7 muxli.
734 iqve, me-6 muxlis me-2 punqtis `i~ qvepunqti.
735 ECRI Report on Georgia (fifth monitoring cycle), Adopted on 8 December 2015, § 10.
736 `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis, me-9
muxlis me-3 punqti.
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umTavresi prioritetia da saxalxo damcveli rekomendaciis

Seusrulebloba mniSvnelovnad aisaxeba konkretuli uwyebis

reputaciaze. amasTan saxalxo damcvelis yovelwliuri angariSisgan

gansxvavebiT, individualuri saqmis Seswavlis dros rekomendacia

pirdapir konkretul uwyebas gaeweva da misTvis kidev ufro rTuli

iqneba am rekomendaciis uyuradRebod datoveba, vidre es saerTo

angariSis dros aris. amasTan, Tu administraciuli organoebi ar

gaiTvaliswineben saxalxo damcvelis rekomendacias, saxalxo

damcveli uflebamosilia, rogorc dainteresebulma pirma,

saqarTvelos administraciuli saproceso kodeqsis Sesabamisad

mimarTos sasamarTlos da moiTxovos administraciul-

samarTlebrivi aqtis gamocema an qmedebis ganxorcieleba.737

Sesabamisad, sajaro dawesebulebebis winaaRmdeg sakmaod efeqturad

SeiZleba imuSaos mocemulma meqanizmma, Tumca amas dro aCvenebs da

saxaxlo damcvelis mier dadgenili praqtika. rac Seexeba kerZo

pirebsa da organizaciebs maT winaaRmdeg namdvilad rTuli iqneba

sarekomendacio gadawyvetilebiT darRveuli uflebis aRdgena da

mizanSewonilia arsebuli meqanizmi daixvewos da fizikur da

iuridiul pirebze kanonis moqmedeba ise gavrceldes, rom

praqtikuli implementaciis SesaZlebloba arsebobdes.

7.2.2. `diskriminaciis yvela formis aRmofxvris Sesaxeb~
saqarTvelos kanonis implementacia da praqtikaSi gamovlenili
sirTuleebi

kanonis amoqmedebidan mxolod or welze metia gasuli da,

cxadia,  misi dadebiTi da uaryofiTi mxareebis srulyofili

Sefaseba jer kidev ar aris SesaZlebeli. Tumca, es periodi

sakmarisia pirveladi analizisTvis da aSkara xarvezebis

gamosakveTad. amisTvis ki mizanSewonilia, gaanalizdes kanonis

moqmedebis Taobaze Sida Tu saerTaSoriso doneze gamocemuli

angariSebi. kerZod, `diskriminaciis yvela formis aRmofxvris

Sesaxeb~ saqarTvelos kanonis implementacia Sefasda gaeros

rasobrivi diskriminaciis aRmofxvris komitetis,738 evrosabWos

rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis,739

737 iqve, me-6 muxlis me-2 punqtis `z~ qvepunqti.
738 Concluding observations on the sixth to eighth periodic reports of Georgia, adopted by the Committee
on the Elimination of Racial Discrimination at its eighty-ninth session (25 April – 13 May 2016),
/C/GEO/CO/6-8.
739 European Commission against Racism and Intolerance report on Georgia (fifth monitoring cycle),
adopted on 8 December 2015.
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saqarTveloSi moqmedi arasamTavrobo organizaciebis

araformaluri gaerTianeba `koalicia TanasworobisaTvis~740 da

Tavad saxalxo damcvelis mier.741 kanonis teqsti agreTve

Sefasebulia evropis sabWos mier saqarTveloSi diskriminaciis

saqmeebTan dakavSirebiT SemuSavebul gzamkvlevSi.742 imis

gaTvaliswinebiT, rom xsenebul angariSebSi mocemuli

rekomendaciebi did wilad erTmaneTs emTxveva, gamovlenili

xarvezebi gaanalizdeba muxlobrivad da mieTiTeba Sesabamisi

angariSi.

7.2.2.1. kanonis mizani
kanonis pirveli muxlTan mimarTebiT, romelic adgens

kanonis mizans da  sakmaod vrclad da amasTan araamomwuravad

CamoTvlis diskriminaciisgan dacul niSnebs, evrosabWos

gzamkvlevSi gamoTqmulia mosazreba, rom moqmedi teqsti SesaZloa

zRudavdes moqmedebis sferos, radgan miznad isaxavs

`kanonmdeblobiT~ dadgenili uflebebiT Tanasworad sargeblobis

uzrunvelyofas. kerZod, gzamkvlevis mixedviT, miCneulia, rom

`normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-7 muxlidan

gamomdinare  `saqarTvelos kanonmdeblobaSi~ ar moiazreba

konstituciuri SeTanxmeba da saqarTvelos saerTaSoriso

SeTanxmeba da amis gamo SesaZloa am aqtebiT dacul uflebebze ar

gavrceldes antidiskriminaciuli kanonis moqmedeba.743 `normatiuli

aqtebis Sesaxeb~ saqarTvelos kanonis safuZvelze, marTlac

SeiZleba aseTi daskvnis gamotana, Tumca mxedvelobaSia misaRebi

saqarTvelos konstituciis me-7 muxli, romelis mixedviTac

adamianis uflebebi moqmedeben, rogorc uSualod moqmedi

samarTali da 39-e muxli, romlis mixedviTac konstitucia aRiarebs

im ZiriTad uflebebsac, romlebic pirdapir ar aris

gaTvaliswinebuli me–2 TaviT, Tumca aris sayovelTaod aRiarebuli

740 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
`koalicia TanasworobisTvis~, 2015.
741 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015; saqarTvelos saxalxo damcvelis specialuri angariSi
diskriminaciis winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis
mdgomareobis Sesaxeb, seqtemberi 2016.
742 saqarTveloSi diskrminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi

dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, 2015.
743 iqve, 41.
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da gamomdinareobs konstituciis principebidan. amitom,

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos

kanonis mizani konstituciur principebTan SesabamisobaSi unda

ganimartos da is saqarTveloSi kanonmdeblobiT Tu sxva

normatiuli aqtiT daculi nebismieri uflebiT Tanasworad

sargeblobis uzrunvelyofas isaxavs miznad.

7.2.2.2. diskriminaciis cneba da akrZalva kanonis mixedviT
yvelaze meti rekomendacia me-2 muxlTan dakavSirebiT

gamoiTqva, romelic gansazRvravs Tu ra iTvleba diskriminaciad.

evrosabWos xsenebuli gzamkvlevis mixedviT, kanonSi mocemuli

diskriminaciis definicia ar Seesabameba adamianis uflebaTa

evropuli sasamarTlos praqtikiTa da zogadad adamianis uflebaTa

saerTaSoriso samarTliT dadgenil definicias.744 kerZod, kanonis

mixedviT rogorc pirdapiri, ise arapirdapiri diskriminaciis

Sedegia, rom piri araxelsayrel mdgomareobaSi dgeba analogiur

pirobebSi myof sxva pirebTan SedarebiT an Tanabar mdgomareobaSi

dgeba arsebiTad uTanasworo pirobebSi myof pirebTan SedarebiT.745

gzamkvlevis Tanaxmad, arsebiTad Tanaswori pirebis mimarT

araTanabari mopyroba unda iyos pirdapiri diskriminacia, xolo

arsebiTad uTanasworo pirebis mimarT Tanabari mopyroba –

arapirdapiri diskrminacia.746 1.2. TavSi diskriminaciis saxeebis

ganxilvisas rogorc warmoCinda, starsburgis sasamarTlos

praqtikaSi arsebiTad araTanaswori pirebis mimarT Tanabari

mopyroba namdvilad CaiTvala diskriminaciad.747 Tumca,

sasamarTlos ar uTqvams, rom es elementi mxolod iribi

diskriminaciisTvis aris damaxasiaTebeli. realurad, sasamarTlom

arapirdapiri diskriminaciis dadgenisas mTavar ganmsazRvrel

faqtorad miiCnia erTi SexedviT neitraluri qmedebis

diskriminaciuli efeqti.748 swored qmedebis diskriminaciul efeqtze

amaxvilebs yuradRebas ekonomikuri, socialuri da kulturuli

744 iqve, 43.
745 `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis me-2
muxlis me-2 da me-3 punqtebi.
746 saqarTveloSi diskrminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, 2015, 43.
747 ix. Thilimmenos v. Greece, App. no. 34369/97 (ECtHR, 6 April 2000), § 44; D.H. and Others v. the
Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 175.
748 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184.
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uflebebis Sesaxeb gaeros komiteti749 da rasobrivi diskriminaciis

yvela formis aRmofxvris Sesaxeb gaeros komiteti iribi

diskriminaciis ganmartebisas.750 anu, pirdapiri diskriminaciis dros

Tavad qmedeba pirdapir aris diskriminaciuli, xolo iribi

diskriminaciis dros erTi SexedviT aradiskriminaciul qmedebas

efeqti da Sedegi aqvs diskriminaciuli. amitom, aqcenti Sesadarebel

kategoriaze ki ar unda gakeTdes klasifikaciis dros, aramed misi

diskriminaciul efeqtze. winaaRmdeg SemTxvevaSi SezRuduli

SesaZleblobis mqone pirebTan mimarTebiT, rodesac aSkaraa

saxelmwifos mxridan gansxvavebuli mopyrobis aucilebloba,

pozitiuri vbaldebulebis Seusrulebloba mudmivad irib

diskriminaciad dakvalifnicirdeba, rac arasworia. magaliTad,

rodesac pirs sWirdeba garemos adapitireba, raTa isargeblos

saarCevno xmis uflebiT, am valdebulebis saxelmwifos mxridan

Seisrulebloba efeqtiT pirdapir diskriminaciulia. aRniSnulidan

gamomdinare, unda iTqvas, rom `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanonSi sworad aris asaxuli,

rom arsebiTad Tanasworis mimarT araTanabar mopyrobas da piriqiT

SeiZleba adgili hqondes, rogorc pirdapiri ise arapirdapiri

diskriminaciis dros da aqcenti keTdeba efeqtze, anu Tavad

mopyroba aris diskriminaciuli Tu iwvevs diskriminaciul

mdgomareobaSi Cayenebas.

miuxedavad aRniSnulisa, kanonSi mocemuli diskriminaciis

ganmarteba namdvilad saWiroebs daxvewas. evrosabWos gzamkvlevSi

sworad aris aRniSnuli, rom mizanSeuwonelia kanonis mixedviT

araTanaswori mopyrobis gamarTleba Tu is `emsaxureba

sazogadoebriv wesrigisa da zneobis dasacavad kanoniT

gansazRvrul mizans, aqvs obieqturi da gonivruli gamarTleba da

aucilebelia demokratiul sazogadoebaSi, xolo gamoyenebuli

saSualebebi Tanazomieria aseTi miznis misaRwevad~.751 1.1.4. TavSi

Tanasworobis uflebaSi Carevis analizisas rogorc aRiniSna,

adamianis uflebaTa evropuli sasamarTlos ganmartebiT,

gansxvavebuli mopyroba ar CaiTvleba diskriminaciad, Tu mas eqneba

obieqturi da gonivruli gamarTleba.752 Tavad sasamarTlos

749 ESCR Committee, General comment No. 16:  The equal right of men and women to the enjoyment of all
economic, social and cultural rights (art. 3), § 13.
750 L.R. et al v. Slovakia, Communication No. /C/66/D/31/2003 (CERD Committee, 2003), § 10.4.
751 saqarTveloSi diskrminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, 2015, 44.
752 Burden v. the United Kingdom, App. no. 13378/05 (ECtHR [GC], 29 April 2008), § 60.
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mixedviT, gansxvavebuli mopyroba obieqturad gamarTlebulia im

SemTxvevaSi Tu mas aqvs legitimuri mizani da am miznis misaRwevad

gamoyenebuli saSualebebi aucilebeli da proporciulia.753

antidiskriminaciul kanonSi mocemuli definicia did wilad

SesabamisobaSia evropuli sasamarTlos ganmartebasTan, Tumca

teqsts rTulad gamosayenebels xdis is garemoeba, rom obieqtur da

gonivrul gamarTlebasTan erTad kanonSi Carevis gamamarTlebeli

konkretuli legitimuri miznebi - sazogadoebrivi wesrigisa da

zneobis dacva aris dasaxelebuli. kanonis teqsti ise ikiTxeba

TiTqos, sazogadoebriv wesrigisa da zneobis dacvis mizani da

obieqturi da gonivruli gamarTleba kumulaciurad unda

arsebobdes nebismieri Carevis gamarTlebisas. zemoT rogorc

aRiniSna, obieqturoba Tavad moicavs legitimuri miznis arsebobas,

romelic yovel individualur SemTxvevaSi unda ganisazRvros da

ar SeiZleba Carevis gasamarTleblad legitimuri mizani mxolod

sazogadoebriv wesrigisa da zneobis dacva iyos.754 aRsaniSnavia, rom

mTavrobis mier inicirebul kanonproeqtSi gamokveTili ar yofila

xsenebuli legitimuri miznebi755 da saparlamento ganxilvebis dros

daemata, ise rom ganmartebiTi baraTidan ar dgindeba riT iyo

gamowveuli am Camatebis aucilebloba.756 Sesabamisad, aucilebelia,

es norma strasburgis sasamarTlos mier dadgenili praqtikis

Sesabamisad ganimartos da Carevis legitimur miznad mxolod

kanonSi pirdapir dasaxelebuli sazogadoebrivi wesrigisa da

zneobis dacva ar iqnes miCneuli.757 amave konteqstSi unda ganimartos

me-2 muxlis me-9 punqtic, romlis mixedviTac, `gansxvavebuli

mopyroba, pirobebis Seqmna an/da mdgomareoba dasaSvebia, Tu

arsebobs saxelmwifos dauZleveli interesi da saxelmwifos Careva

aucilebelia demokratiul sazogadoebaSi~. saxelmwifos

dauZleveli interesis arseboba da Carevis aucilebloba

demokratiul sazogadoebaSi unda dadgindes yovel konkretul

SemTxvevaSi, rogorc Carevis legitimuri mizani, Tumca Careva

753 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 184.
754 saqarTveloSi diskrminaciis saqmeebze Sidasaxelmwifoebrivi samarTlebrivi
dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, 2015, 44.
755 <http://info.parliament.ge/file/1/BillReviewContent/8188> [20.11.2016].
756 <http://info.parliament.ge/file/1/BillReviewContent/11146> [20.11.2016].
757 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 49-50.
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gamarTlebuli unda iyos Tu am miznis misaRwevad gamoyenebuli

saSualebebi aucilebeli da proporciulia.

kanonis me-2 muxlis me-4 punqtTan mimarTebiT saxalxo

damcvelis 2016 wlis specialur angariSSi gamoTqmulia mosazreba,

rom mravali niSnis mixedviT diskriminaciis ganmarteba ar aris

naTeli da bundovanebis Tavidan asacileblad mniSvnelovania,

kanonma daazustos Tu ra SemTxvevebSi eqneba adgili aseTi saxis

diskriminacias.758 wina qveTavSi rogorc aRiniSna, mravali niSnis

safuZvelze diskriminaciis akrZalva namdvilad misasalmebeli

siaxlea, radgan kanonis regulirebis qveS moeqca iseTi SemTxvevebi,

rodesac gansxvavebuli mopyroba ganxorcielda imitom, rom

garkveuli niSnebi pirs erTobliobaSi axasiaTebda. SesaZloa,

araiuristisTvis marTlac ar iyos cxadi Tu ras gulisxmobs

diskriminaciis es saxe, Tumca Tavad saxalxo damcvelis an

sasamarTlo praqtikiTac aris SesaZlebeli misi interpretacia da

mxolod sakanonmdeblo cvlileba ar aris erTaderTi

SesaZlebloba.

me-2 muxlTan mimarTebiT sxva SeniSvnebi gamoTqmulia im

kuTxiT, rom is ar faravs diskriminaciis calkeul saxeebs,

rogoricaa: segregacia,759 sxva pirTan kavSiris gamo diskriminacia

(discrimination by association),760 diskriminaciis gamocxadebuli

ganzraxva,761 Seviwroveba,762 viqtimizacia,763 uari gonivrul

758 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 20-21.
759 European Commission against Racism and Intolerance report on Georgia (fifth monitoring cycle),
adopted on 8 December 2015, § 18; saqarTvelos saxalxo damcvelis specialuri angariSi
diskriminaciis winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis
mdgomareobis Sesaxeb, seqtemberi 2016, 18.
760 European Commission against Racism and Intolerance report on Georgia (fifth monitoring cycle),
adopted on 8 December 2015, § 18.
761 iqve.
762 iqve; antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,

koalicia TanasworobisTvis, 2015, 52; saqarTvelos saxalxo damcvelis specialuri
angariSi diskriminaciis winaaRmdeg brZolis, misi Tavidan acilebisa da
Tanasworobis mdgomareobis Sesaxeb, seqtemberi 2015, 48.
763 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 19.
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misadagebaze,764 brZaneba diskriminaciaze.765 Sesabamisad,

mizanSewonilia diskriminaciis am TiToeuli formis ganxilva.

7.2.2.2.1. segregacia
rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis

angariSis Tanaxmad diskriminaciis erT-erT saxed kanonmdeblobaSi

unda ganisazRvros segregacia.766 komisiis mixedviT, segregacia aris

piris sxvebisgan gancalkeveba romelime niSnis safuZvelze, Tu am

gancalkevebas ar aqvs obieqturi da gonivruli gamarTleba.767

analogiurad, saxalxo damcveli miiCnevs, rom unda akrZaluli iyos

nebismieri qmedeba, romelic warmoSobs samarTlebrivi an

faqtobrivi segregaciis safrTxes, `maSasadame, daculi niSnebis

mixedviT, Sesabamisi jgufebis erTmaneTisgan gancalkevebas an erTi

jgufis ZiriTadi jgufisgan izolirebas~.768

segregacia namdvilad aris diskriminaciis gamovlinebis erT-

erTi forma, Tumca is garemoeba rom dRes moqmedi kanoni pirdapir

ar iTvaliswinebs segregaciis akrZalvas ar niSnavs imas, rom

segregacia akrZaluli ar aris. realurad, segregaciis konkretuli

SemTxveva Cajdeba pirdapiri an arapirdapiri diskriminaciis

ganmartebaSi da saxalxo damcvelsac da sasamarTlosac eqneba

SesaZlebloba segregaciis SemTxvevebze gaavrcelos kanonis

moqmedeba. amitom, am mimarTulebiT sakanonmdeblo cvlileba

SesaZloa kanons ufro cxads xdides, Tumca es ar aris

gansakuTrebuli aucileblobiT gamowveuli.

7.2.2.2.2. sxva pirTan kavSiris gamo diskriminacia
diskriminaciis es forma saxezea, rodesac pirs araTanasworad

epyrobian masTan dakavSirebuli piris kanoniT gaTvaliswinebuli

romelime niSnis safuZvelze. magaliTad, rodesac piri Tavad ar

764 iqve, 16.
765 iqve, 19-20.
766 European Commission against Racism and Intolerance report on Georgia (fifth monitoring cycle),
adopted on 8 December 2015, § 18.
767 Explanatory Memorandum to ECRI general policy recommendation N7 on national legislation to combat
racism and racial discrimination, § 16.
768 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 18.
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aris romelime eTnikuri jgufis warmomadgeneli, magram misi meuRle

aris am jgufis wevri da amis gamo is eqvemdebareba diskriminaciul

mopyrobas.769

unda iTqvas, rom antidiskriminaciul kanonSi dakonkretebuli

ar aris niSani, romlis gamoc diskriminaciulad epyrobian, pirs

Tavad unda axasiaTebdes Tu ara. rogorc strasburgis sasamarTlos

praqtikis analizma warmoaCina, diskriminaciuli niSani piris

personaluri maxasiaTebeli unda iyos770 da farTo interpretacia

mxolod am personalur maxasiaTebels SeiZleba Seexos.771 Tumca, Tu

Tanasworobis konstituciuri principis farglebSi moxdeba kanonis

interpretacia sxva pirTan kavSiris gamo diskriminaciac moeqceva

kanonis moqmedebis sferoSi.

aRniSnulidan gamomdinare, mizanSewonilia sasamarTlomac da

saxalxo damcvelmac kanonis arsebuli redaqciis farglebSi

moiazros sxva pirTan kavSiris gamo diskriminacia, Tumca meti

sicxadisTvis agreTve gamarTlebuli iqneba amgvari damateba Tavad

kanonis me-2 muxlSi gakeTdes.

7.2.2.2.3. diskriminaciis gamocxadebuli ganzraxva
rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis

mixedviT diskriminaciis erT-erT formas diskriminaciis

gamocxadebuli ganzraxva unda warmoadgendes772 Tundac saxeze ar

iyos konkretuli msxverpli.773 bunebrivia, diskriminaciasTan

sabrZolvelad mizanSewonilia Tu aRmoifxvreba maT Soris

diskriminaciis ganzaraxvis gamovlineba, Tumca ganzraxva

avtomaturad diskriminacias ver gautoldeba da samarTlebrivad

swori ar iqneba misi diskriminaciis calke saxed gamoyofa.

kanonis me-2 muxlis me-5 punqti krZalavs nebismieri qmedebas,

romelic miznad isaxavs piris iZulebas, waqezebas an xelSewyobas

mesame piris mimarT am muxliT gaTvaliswinebuli diskriminaciis

769 Explanatory Memorandum to ECRI general policy recommendation N7 on national legislation to combat
racism and racial discrimination, § 16.
770 ix. 1.1.2. Tavi.
771 Clift v United Kingdom, App. no. 7205/07 (ECtHR, 13 July 2010), § 59.
772 European Commission against Racism and Intolerance report on Georgia (fifth monitoring cycle),
adopted on 8 December 2015, § 8.
773 Explanatory Memorandum to ECRI general policy recommendation N7 on national legislation to combat
racism and racial discrimination, § 16.
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gansaxorcieleblad. anu, Tu piris qmedeba iseTi formiT aris

gamoxatuli, rom sxvas aiZulebs, waaqezebs an xels Seuwyobs

diskriminaciis ganxorcielebaSi es moeqceva kanonis regulirebis

sferoSi, magram Tavad diskriminaciis calke saxed ar iTvleba.

amitom, mizanSewonili iqneba cvlileba swored am normas Seexos da

diskriminaciis gamocxadebuli ganzraxva aikrZalos mis iZulebas,

waqezebas an xelSewyobasTan erTad. Tumca, rogorc wina qveTavSi

iTqva, Tavad es norma aris deklaraciuli xasiaTis da kanoni ar

iTvaliswinebs misi Sesuruleblobis Sedegebs. amitom,

mizanSewonili iqneba am sakiTxis sistemuri gadawyveta da me-2

muxlis me-5 punqtis implementaciis konteqstSi.

7.2.2.2.4. Seviwroveba
Seviwroveba, rogorc diskriminaciis erT-erTi saxe

evrokavSiris antidiskriminaciuli direqtivebiT aris

gansazRvruli. kerZod, aRniSnuli direqtivebis mixedviT,

Seviworveba CaiTvleba diskriminaciad Tu saxezea Semdegi

garemoebebi: 1) piris mimarT xorcieldeba arasasurveli mopyroba im

niSnis gamo, romelic mas axasiaTebs; 2) amgvari mopyroba miznad

isaxavs an iwvevs piris Rirsebis Selaxvas; 3) iqmneba damaSinebeli,

mtruli, RirsebisSemlaxveli, damamcirebeli an Seuracxmyofeli

garemo.774 rogorc 1.2.2. TavSi iqna ganxiluli, erTi mxriv miCneulia,

rom Seviwroveba pirdapiri diskriminaciis erT-erTi saxea775 Tumca,

meore mxriv, Seviwrovebis elementebi gansxvavdeba pirdapiri

diskriminaciisgan. Seviwrovebas, Tavisi bunebidan gamomdinare, ar

sWirdeba Sesadarebeli subieqti, amasTan, xSir SemTxvevaSi, SeiZleba

adgili ar hqondes uflebis darRvevas, amitom Seviwrovebis

pirdapiri an iribi diskriminaciis konteqstSi gayvana zogjer

774 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin, Article 2(3); Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treatment in employment and occupation, Article 2(3);
Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment
between men and women in the access to and supply of goods and services, Article 2(c); Council Directive
of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation (recast), Article 2(1)(c).
775 Handbook on European non-discrimination law (European Union Agency for Fundamental Rights,
Council of Europe, 2010), 32.
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SeuZlebeli iqneba da zogierTi Seviwrovebis faqti SeiZleba

reagirebis miRma darCes.776

aRniSnulidan gamomdinare, mizanSewonilia kanonis me-2

muxls daematos Seviwroveba, rogorc diskriminaciis erT-erTi saxe.

Tumca, gasaTvaliswinebelia, rom piris mimarT damaSinebeli,

mtruli, RirsebisSemlaxveli, damamcirebeli an Seuracxmyofeli

mopyroba, romelic adamianis Rirsebis Selaxvas isaxavs miznad

arasaTanado mopyrobas warmoadgens. Sesabamisad, mizanSewonilia,

Seviwrovebis definicia ufro metad dazustdes, rom SesaZlebeli

gaxdes misi gamijvna arasaTanado mopyrobisgan. realurad,

Seviwroveba pirdapiri diskriminaciis iseTi gamovlinebaa, rodesac

xdeba calkeuli piris mimarT sxvebTan SedarebiT ara

araxelsayreli mopyroba, rogorc aseTi, aramed araxelsayreli

garemos Seqmna. konkretul SemTxvevebSi Seviwroveba vlindeba iseT

formebSi, rogoricaa: arasasiamovno mzera, Seuracxmyofeli

xumroba an SeniSvna, miuRebeli komentarebi, piris izolireba,

usamarTlo kritika, arasasurveli fizikuri kontaqti.777 amitom,

mizanSewonilia, Seviwrovebis gamartebisas aqcenti gakeTdes swored

am maxasiaTebelze.

aqve unda iTqvas, rom `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ kanonproeqti iTvaliswinebda Seviwrovebas,

Tumca saparlamento ganxilvebis dros Seviwrovebis Canaweri

amoRebuli iqna im mizeziT, rom Seviwrovebis interpretirebisas

SesaZloa safrTxis winaSe damdgariyo gamoxatvis Tavisufleba.778

amitom, me-2 muxlSi Seviwrovebis damatebisas es garemoebac unda

iqnes gaTvaliswinebuli.

7.2.2.2.5. viqtimizacia

`diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanonis me-12 muxli krZalavs viqtimizacias, anu

nebismieri piris mimarT raime saxis uaryofiT mopyrobas da masze

zemoqmedebas imis gamo, rom man diskriminaciisgan dasacavad

776 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 49.
777 Non-Discrimination in International Law: A Handbook for Practitioners (Interights, 2011 Edition), 81.
778 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,

koalicia TanasworobisTvis, 2015, 52
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gancxadebiT an saCivriT mimarTa Sesabamis organos da iTanamSromla

masTan. Tumca, imis gamo rom viqtimizacia ar aris gansazRvruli

rogorc diskriminaciis erT-erTi forma, saxalxo damcvelis

mosazrebiT es kiTxvis niSans aCens - unda iyos Tu ara

diskriminaciis saqmeebSi gamosayenebeli mtkicebis tvirTis

standarti, aseve gamoyenebuli viqtimizaciaze msjelobisas.779

aRsaniSnavia, rom viqtimizacia aris damcavi berketi im

adamianebisTvis, romlebic gamoiyeneben samarTlebrivi dacvis

saSualebebs sakuTari Tu sxvebis uflebebis dacvis mizniT da is

diskriminaciis saxed ar ganixileba. amitom, saxalxo damcvelis

rekomendacia ar aris misi diskriminaciad aRiareba, aramed

mizanSewonilad miiCnevs, rom viqtimizaciis cneba ufro farTod

gaiweros kanonmdeblobaSi - aRniSnuli gavrceldes aramxolod

diskriminaciis Sesaxeb mimarTvis, aramed zogadad, adamianis

uflebebis savaraudo darRvevis Sesaxeb Setyobinebis

SemTxvevebSi.780

saxalxo damcvelis rekomendacia sakamod logikurad JRers,

Tumca unda iTqvas, rom `diskriminaciis yvela formis aRmofxvris

Sesaxeb~ kanonis moqmedebis sfero SezRudulia mxolod

diskriminaciis winaaRmdeg mimarTuli regulaciebiT da is ver

gavrceldeba zogadad adamianis uflebebze. amitom, saxalxo

damcvelis rekomendacia SesaZloa Sesruldes sxva sakanonmdeblo

aqtSi cvlilebis Sedegad, xolo antidiskriminaciuli kanoni ver

Seasrulebs zogadad adamianis uflebebis dacvis funqcias.

7.2.2.2.6. uari gonivrul misadagebaze
SezRuduli SesaZleblobis mqone pirTa uflebebis Sesaxeb

gaeros konvenciis mixedviT, SezRuduli SesaZleblobis safuZvelze

diskriminaciis erT-erTi saxea gonivrul misadagebaze uaris Tqma.781

miuxedavad imisa, rom 2014 wels saqarTvelom moaxdina aRniSnuli

konvenciis ratifikacia, gonivruli misadagebis principi

779 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 19.
780 iqve, 19-20.
781 SezRuduli SesaZleblobis mqone pirTa uflebebis konvenciis me-2 muxli
<https://matsne.gov.ge/ka/document/view/2334289> [21.11.2016].
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saqarTvelos kanonmdeblobaSi ar asaxula.782 zemoT rogorc

aRiniSna, kanonis me-2 muxlis me-7 punqtis Sesabamisad, diskriminacia

ar aris specialuri da droebiTi RonisZiebebi, romlebic

SemuSavebulia faqtobrivi Tanasworobis wasaxaliseblad an

misaRwevad, gansakuTrebiT SezRuduli SesaZleblobis mqone piris

mimarT. es muxli saxelmwifos avaldebulebs, rom diskriminaciad

ar CaTvalos SezRuduli SesaZleblobis mqone piris sasargeblod

ganxorcielebuli droebiTi RonisZieba, Tumca saxelmwifos ar aqvs

gonivruli misadagebis principis gamoyenebis valdebuleba.

Sesabamisad, saWiroa kanonmdebloba ufro met pozitiur

valdebulebas akisrebdes saxelmwifos, rac gonivruli misadagebis

principis aRiarebasa da implementaciaSi unda gamoixatos.783

Tumca, miuxedavad imisa, rom Sida kanonmdeblobaSi ar

momxdara gonivruli misadagebis cnebis gansazRvra, saxalxo

damcvelis da sasamarTlos reagirebis miRma ar unda darCes uari

gonivrul misadagebaze.784 realurad, moqmedi kanonis farglebSic

uari gonivrul misadagebaze CaiTvleba diskriminaciad, radgan

Tanabar mdgomareobaSi Cadgebian arsebiTad uTanasworo pirobebSi

myofi pirebi da mizanSewonilia sasamarTlom da saxalxo damcvelma

kanonis me-2 muxlis me-2 da me-3 punqtebis farglebSi daadginon

diskriminacia yoveli aseTi SemTxvevis dros.

7.2.2.2.7. brZaneba diskriminaciaze
saxalxo damcveli miiCnevs, rom diskriminaciis erT-erTi

forma unda iyos brZaneba diskriminaciaze.785 realurad, kanonis me-

2 muxlis me-5 punqti krZalavs nebismier qmedebas, romelic miznad

isaxavs piris iZulebas. Sesabamisad, diskriminaciaze brZaneba

Tavisuflad SeiZleba ganxilul iqnes iZulebis qveS, romelic ufro

farTo cnebaa da iZulebis yvela saxes gulisxmobs. amitom, am

mimarTulebiT kanonSi cvlilebebis ganxorcielebis saWiroeba ar

dgas, miT umetes diskriminciaze brZaneba diskriminaciis erT-erTi

782 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 16.
783 gonivruli misadagebis principis arsi ix. 2.1.3. qveTavSi.
784 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 16.
785 iqve, 19-20.
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forma ki ar aris, aramed diskriminaciis gansaxorcieleblad

mimarTuli qmedeba.

7.2.2.3. kanonis moqmedebis sfero
`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonis

erT-erTi mTavari siaxle aris is, rom misi moTxovnebi vrceldeba

sajaro dawesebulebebis, organizaciebis, fizikuri da iuridiuli

pirebis qmedebebze yvela sferoSi. Sesabamisad, SesaZlebelia, ara

mxolod saxelmwifos negatiuri valdebulebis Sesruleba, rom

Tavad ar daarRvios Tanasworobis ufleba, aramed pozitiuri

valdebulebis Sesrulebas, rom reagireba moaxdinos mesame pirebis

mxridan Tanasworobis uflebis darRvevis SemTxvevebze. Tumca,

miuxedavad aRniSnulisa, kanoni kerZo pirebze ise efeqturad mainc

ver vrceldeba, rogorc sajaro dawesebulebebze. konkretulad, es

exeba saqmis Seswavlis dros saxalxo damcvelisTvis informaciis

miwodebisa da ukve gamocemuli rekomendaciis Sesrulebis

sakiTxebs, romelTa calke ganxilvac mizanSewonilia.

7.2.2.3.1. informaciis gamoTxova kerZo pirebidan
`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonis

me-8 muxlis me-4 punqtis Tanaxmad, nebismieri administraciuli,

saxelmwifo xelisuflebisa da adgilobrivi TviTmmarTvelobis

organo valdebulia saqmis ganxilvasTan dakavSirebuli masala,

sabuTi, axsna-ganmarteba da sxva informacia kanoniT dadgenili

wesebis dacviT gadasces saqarTvelos saxalxo damcvels

moTxovnidan 10 kalendaruli dRis vadaSi. xolo kerZo pirebs aseTi

informaciis miwodebis valdebuleba ar aqvT da maT nebayoflobiT

SeuZliaT informaciis saxalxo damcvelisTvis miwodeba.

saqarTvelos administraciul samarTaldarRvevaTa kodeqsis 1734

muxlis Sesabamisad, saxalxo damcvelis kanonieri moTxovnis

Seusrulebloba, gamoiwvevs dajarimebas Sromis anazRaurebis

ocidan ormocdaaT minimalur odenobamde. Sesabamisad, Tu sajaro

dawesebuleba ar miawvdis saxalxo damcvels saWiro informacias,

kanonmdebloba iTvaliswinebs pasuxismgeblobas administraciuli

wesiT, xolo kerZo pirebis SemTxvevaSi, mTlianad maT nebazea

damokidebuli ramdenad daexmarebian saxalxo damcvels saWiro

informaciisa Tu masalebis miwodebiT.
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swored amitom, kanonis Sida da saerTaSoriso Semfaseblebi

aucileblad miiCneven, rom diskriminaciasTan efeqtianad

brZolisTvis aucilebelia informaciisa da masalebis miwodebis

valdebuleba kerZo pirebsac daekisroT.786 `koalicia

TanasworobisTvis~ miiCnevs, rom kerZo pirebis mier saxalxo

damcvelis moTxovnis Seusrulebloba unda gaxdes saxalxo

damcvelis mier administraciuli samarTaldarRvevis oqmis Sedgenis

safuZveli, xolo sasamarTlos mxridan – aseTi kerZo piri,

SesaZloa, dajarimdes.787 saxalxo damcvelis mosazrebiT ki, Tu

kerZo pirebi ar warmoadgenen moTxovnil informacias da saqmeSi

arsebuli masalebi qmnian diskriminaciis faqtis arsebobis Sesaxeb

gonivruli varaudis safuZvels, maSin saCivarSi/gancxadebaSi

miTiTebuli faqtobrivi garemoebebi damtkicebulad unda

CaiTvalos, raTa es instrumenti erTgvarad stimulis mimcemi iyos,

rom savaraudo diskriminaciis faqtze maTi pozicia daafiqsiron da

ikisron sapirispiros mtkicebis tvirTi.788

aRniSnuli sakiTxis ganxilvisas, pirvel rigSi,

erTmaneTisgan unda gaimijnos, rodesac kerZo piri aris

gansaxilvel saqmeSi mopasuxe da saxalxo damcveli sTxovs

savaraudo diskriminaciis faqtze sapirispiro poziciis

daafiqsirebas da rodesac sxva saqmesTan dakavSirebiT iTxovs

saxalxo damcveli kerZo pirisgan informacias an masalebs. pirvel

SemTxvevas aregulirebs me-8 muxlis me-2 da me-3 punqtebi, romelTa

mixedviTac diskriminaciis varaudis warmoSobis Semdeg mopasuxes

ekisreba imis mtkicebis tvirTi, rom diskriminacia ar

ganxorcielebula. Tu saqarTvelos saxalxo damcveli saWirod

miiCnevs, igi uflebamosilia daniSnos zepiri mosmena. Sesabamisad,

rodesac sajaro dawesebuleba Tu kerZo piri aris mopasuxe, mis

interesSia sapasuxo informacia miawodos saxalxo damcvels da

786 Concluding observations on the sixth to eighth periodic reports of Georgia, adopted by the Committee
on the Elimination of Racial Discrimination at its eighty-ninth session (25 April – 13 May 2016),
/C/GEO/CO/6-8. § 7(c); European Commission against Racism and Intolerance report on Georgia (fifth
monitoring cycle), adopted on 8 December 2015, § 22; antidiskriminaciuli kanonmdeblobis
aRsruleba: erTi wlis Sedegebi, koalicia TanasworobisTvis, 2015, 48;
saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis winaaRmdeg
brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis Sesaxeb,
seqtemberi 2015, 45.
787 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
koalicia TanasworobisTvis, 2015, 48.
788 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 45.
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daicvas sakuTari pozicia. Tu saxalxo damcvels informacia ar

miewodeba mas SeuZlia momCivanis da mesame pirebisgan miRebuli

informaciis safuZvelze miiRos gadawyvetileba da momCivanis

pozicia arsebuli informaciiT ar baTildeba daadginos

diskriminaciis faqti. am SemTxvevaSi, kanonmdebloba saxalxo

damcvels sakmao berketebs aZlevs da ar aris aucilebeli

informaciis miwodebaze uari avtomaturad diskriminaciis

dadasturebas gautoldes.

rac Seexeba kanonis me-8 muxlis me-4 punqts, es norma

upirvelesad exeba saqmis ganxilvis farglebSi mesame pirebisgan

informaciis gamoTxovas, Tumca bundovania vrceldeba Tu ara im

SemTxvevebze, rodesac konkretuli organo an piri aris mopasuxe.

anu, Tu sxva piris winaaRmdeg gansaxilvel saqmeSi saxalxo

damcvels sWirdeba informacia sajaro organodan, is valdebulia

10 dRis vadaSi miawodes moTxovnili masalebi da informacia, raTa

xeli Seuwyos saxalxo damcvels faqtobrivi garemoebebis

dadgenaSi. im SemTxvevaSi Tu es sajaro dawesebuleba Tavad aris am

saqmeSi mopasuxe, maSin calsaxa ar aris aseTi valdebuleba unda

arsebobdes Tu ara. erTi mxriv, Tu sxvis saqmeSi garemoebebis

dasadgenad aris organo valdebuli, rom saxalxo damcvels

informacia miawodos, maSin sakuTar saqmeSic igive valdebuleba

unda hqodes. Tumca, meore mxriv, rodesac organo mopasuxea is Tavad

irCevs strategias rogor warmarTavs procedurebs da SesaZloa

informaciis ar miwodeba mis strategiaSi Sediodes. amitom, am

ukanasknel SemTxvevaSi, imis nacvlad rom informaciis

miuwodeblobisTvis jarima daekisros organos, saxalxo damcvels

ufro efeqturi saSualeba aqvs, rac diskriminaciis faqtis

dadasturebaSi SeiZleba gamoixatos. rac Seexeba kerZo pirebs,

analogiurad, Tu sakuTar saqmeSi kerZo piri sapasuxo informacias

ar miawvdis saxalxo damcvels es iqneba misi riski, rom SesaZloa

diskriminaciis faqti dadasturdes, xolo sxvis saqmeSi informaciis

miuwodebloba ramdenad savaldebulo unda iyos es damokidebulia

imaze aseTi valdebuleba ramdenad uxeSad Caereva kerZo subieqtebis

TavisuflebaSi. cxadia, saxalxo damcvels, maT Soris, kerZo pirebis

xelSi arsebuli informaciisa da masalebis Seswavlis

SesaZlebloba Tu eqneba, ufro efeqtianad Seasrulebs

diskriminaciis winaaRmdeg sabrZolvelad masze dakisrebul

funqcias. Tumca, meore mxriv, kerZo pirisTvis valdebulebis

daweseba, romelic mcire vadebiT iqneba SezRuduli da
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pasuxismgeblobas daukavSirdeba, SesaZloa zedmetad ereodes kerZo

subieqtebis TavisuflebaSi. amitom, kanonmdebeli Tu gadawyvets,

rom am mimarTulebiT garkveuli valdebuleba gavrceldes kerZo

pirebze, aucilebeli iqneba sajaro da kerZo interesebs Soris

gonivruli balansis dacva. miuxedavad imisa, rom yvela angariSi

eqspliciturad iZleva kerZo pirebze informaciis miwodebis

valdebulebis dawesebis rekomendacias, es sakiTxi ar aris aseTi

calsaxa da ufro komleqsur gadaWras saWiroebs.

7.2.2.3.2. saxalxo damcvelis mier diskriminaciis SemTxvevebSi

gamocemuli rekomendaciis Sesruleba
zemoT rogorc aRiniSna, antidiskriminaciuli meqanizmis

efeqtianobas kiTvis niSnis qveS ayenebs is garemoeba, rom saxalxo

damcvelis gadawyvetileba diskriminaciis faqtis dadgenis

SemTxvevaSi aris sarekomendacio xasiaTis. im SemTxvevaSi Tu

administraciuli organoebi ar gaiTvaliswineben saxalxo

damcvelis rekomendacias, saxalxo damcveli uflebamosilia,

rogorc dainteresebulma pirma, saqarTvelos administraciuli

saproceso kodeqsis Sesabamisad mimarTos sasamarTlos da

moiTxovos administraciul-samarTlebrivi aqtis gamocema an

qmedebis ganxorcieleba.789 Sesabamisad, sajaro dawesebulebebis

winaaRmdeg gamotanili gadawyvetilebis aRsrulebis meqanizmi

kanonmdeblobiT gaTvaliswinebulia, Tumca kerZo pirebis

SemTxvevaSi saxalxo damcvelis gadawyvetilebis Sesruleba

mTlianad maT nebazea damokidebuli da misi aRsrulebis

samarTlebrivi saSualeba ar arsebobs. Sesabamisad, mizanSewonili

iqneba, rom kanonmdeblobaSi gaiweros kerZo samarTlis iuridiuli

da fizikuri pirebis valdebuleba diskriminaciis aRmofxvrasTan

dakavSirebul saqmeebze ganixilon rekomendacia da maTi ganxilvis

Sedegebi acnobon saxalxo damcvels.790 `koalicia

TanasworobisTvis~ miiCnevs, rom saxalxo damcvelis rekomendaciis

Seusruleblobis SemTxvevaSi mas unda hqondes diskriminaciis

789 `diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonis, me-6 muxlis me-2
punqtis `z~ qvepunqti.
790 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 45.
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ganmaxorcielebeli piris mimarT samarTaldarRvevis oqmis Sedgenis

SesaZlebloba.791

saxalxo damcvelis gadawyvetilebis Sesruleba is sakiTxia,

rodesac kerZo pirebisTvis Tundac jarimis dakisreba iqneba

Tanazomieri Tu ar Sesruldeba saxalxo damcvelis moTxovna

diskriminaciis aRmofxvris mizniT. am SemTxvevaSi saxezea ukve

diskriminaciis dadasturebuli faqti da mis ganmaxorcielebel

kerZo pirs unda hqondes maqsimalurad mkafio valdebuleba, rom

aRmofxvras mis mier ganxorcielebuli diskriminaciis Sedegebi.

Sesabamisad, es iqneba jarimis saxiT, Tu ufro rbili formiT,

rogoricaa, magaliTad rekomendaciis ganxilva da ganxilvis

Sedegebis saxalxo damcvelisTvis Setyobinebis valdebuleba,

aucilebelia arsebobdes efeqtiani meqanizmi.

7.2.2.4. savaraudo diskriminaciis saqmis ganxilva sxvadasxva
organoebis mier

antidiskriminaciuli kanonis me-9 muxlis pirveli punqtis

Tanaxmad, saqarTvelos saxalxo damcveli aCerebs saqmis warmoebas,

Tu savaraudo diskriminaciis imave faqtis gamo: a) davas sasamarTlo

ganixilavs; b) mimdinareobs administraciuli warmoeba; g)

mimdinareobs sisxlissamarTlebrivi devna. TiToeul am SemTxvevas

Tavisi safuZveli aqvs, Tumca sasamarTlosa da administraciul

organosTan mimarTebiT garkveuli rekomendaciebi SemuSavda

saxalxo damcvelis praqtikis Seswavlis Sedegad da mizanSewonilia

maTi analizi.

absoluturad logikuria, rom erTi da igive faqtze davas

paralelur reJimSi sasamarTlo da saxalxo damcveli ver

ganixilavs, raTa gamoiricxos urTierTsawinaaRmdego

gadawyvetilebebis miRebis SesaZlebloba. amave logikiT Tu ukve

arsebobs am konkretul saqmeze sasamarTlos gadawyvetileba,

saxalxo damcveli valdebulia Sewyvitos saqmis ganxilva kanonis

me-9 muxlis me-2 punqtis `a~ qvepunqtis safuZvelze. Tumca, piris

uflebebis dasacavad saukeTeso varianti SeiZleba iyos, rom dava

jer saxalxo damcvelma ganixilos da Tu saWiroeba iqneba Semdeg

ganixilos sasamarTlom. saxalxo damcvelis mier saqmis ganxilvis

791 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
koalicia TanasworobisTvis, 2015, 65.
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upiratesoba is aris, rom mas proaqtiulad SeuZlia sxvadasxva

wyaroebidan informaciis moZieba, sasamarTlo ki mxareebis mier

wardgenili informaciis safuZvelze iRebs gadawyvetilebas. Tumca,

rogorc aRiniSna, saxalxo damcvelis gadawyvetileba aris

sarekomendacio da sasamarTlos gadawyvetileba Sesasruleblad

savaldebuloa. amitom, piris uflebebis ukeTesad dasacavad

mizanSewonilia, mas ar uxdebodes arCevanis gakeTeba da

kanonmdebloba aZlevdes SesaZleblobas orive meqanizmiT srulad

isargeblos. saqarTvelos samoqalaqo saproceso kodeqsi 3632

muxlis me-2 nawilis Tanaxmad, sasamarTlosTvis sarCeliT mimarTva

SesaZlebelia 3 Tvis ganmavlobaSi mas Semdeg, rac pirma gaigo an

unda gaego im garemoebis Sesaxeb, romelic mas diskriminaciulad

miaCnia. Sesabamisad, Tu piri mimarTavs saxalxo damcvels da mas

surs sasamarTloSic idavos am saqmeze, is iZulebulia 3 Tvis vadaSi

sarCeli sasamarTloSic Seitanos, rac avtomaturad gamoiwvevs

saxalxo damcvelis mier davis ganxilvis SeCerebas da sasamarTlos

mier gadawyvetilebis miRebis Semdeg saxalxo damcveli valdebuli

iqneba Sewyvitos warmoeba. praqtikaSi ukve araerTi faqti

dafiqsirda, rodesac am mizeziT saxalxo damcvels aRar mieca

SesaZlebloba gaegrZelebina saqmis ganxilva.792

aRniSnulidan gamimdinare, mizanSewonilia SeCerdes

sasamarTlosaTvis mimarTvis xandazmulobis vadis dineba maSin,

rodesac saqme saxalxo damcvelis aparatSi ganixileba, rac

savaraudo msxverpls SesaZleblobas miscems jer saxalxo

damcvelis farglebSi arsebuli meqanizmiT isargeblos da Tu

saWiro iqneba Semdeg mimarTos sasamarTlos, sadac saxalxo

damcvelis mier mopovebuli mtkicebulebebis gamoyenebis

SesaZlebloba eqneba.793

rac Seexeba administraciul organoSi saqmis ganxilvas,

arsebobs mosazreba, rom saxalxo damcvels ar unda uxdebodes

saqmis ganxilvis SeCereba, rodesac savaraudo diskriminaciis

Taobaze davas administraciuli organo ganixilavs.794 `koalicia

TanasworobisTvis~ amis mizezad asaxelebs im garemoebax, rom

792 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
koalicia TanasworobisTvis, 2015, 49.
793 iqve.
794 iqve, 50; saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 44.

ავტორის სტილი დაცულია



207

administraciuli organo SezRudulia warmoebis procesis

farglebis da vadebis gaTvaliswinebiT, ris gamoc SesaZloa, mas ar

mieces SesaZlebloba siRrmiseulad Seafasos da daadginos

diskriminaciis faqti. amasTan, miCneulia, rom diskriminaciis faqtis

dadgenis SemTxvevaSic ki, administraciuli organos mxridan am

faqtze reagireba SezRudulia organos bunebiTa da

uflebamosilebebiT da is ver iqneba saxalxo damcvelis

alternatiuli da uflebamosilebis TvalsazrisiT tolfasi

meqanizmi.795 analogiur daskvnas akeTebs Tavad saxalxo damcveli,

romlis mosazrebiTac, radgan administraciuli warmoeba

aRmasrulebeli xelisuflebis saqmianobis nawilia, romelic farTo

diskreciiT da mizanSewonilobiT sargeblobs, is „advilad“

SeiZleba movides konfliqtSi adamianis uflebebTan. Tu qvemdgomma

administraciulma organom ukve moaxdina diskriminacia, zemdgom

administraciul organos ar gaaCnia ukve momxdar faqtze

reagirebisa da darRveuli uflebis efeqturi aRdgenis

SesaZlebloba, ris gamoc is saxalxo damcvelTan saqmis ganxilvis

alternatiulad meqanizmad ar SeiZleba ganixilebodes. amasTan,

saxalxo damcveli miiCnevs, rom uSualod administraciuli

warmoebis dros xSirad adgili aqvs gaWianurebas, amitom warmoebis

dasrulebisTvis dalodeba diskriminaciis faqtze reagirebas

daayovnebs.796

aRniSnuli mizezebidan gamomdinare, saxalxo damcveli da

`koalicia TanasworobisTvis~ miiCneven, rom administraciul

organoSi diskriminaciis savaraudo darRvevis Taobaze saqmis

ganxilva ar unda iyos saxalxo damcvelis mier saqmis ganxilvis

SeCerebis safuZveli.797 sruliad logikuria is argumenti, rom

administraciuli organo SesaZloa saxalxo damcvelisnairad

efeqtianad ver uzrunvelyofdes diskriminaciis faqtis dadgenas da

masze reagirebas, Tumca am SemTxvevaSi gasaTvaliswinebelia erTi

garemoeba, rom administraciuli warmoeba diskriminaciis faqtis

dasadgenad xSir SemTxvevaSi SesaZloa Tavad savaraudo msxverplis

moTxovniT mimdinareobdes. amitom, Tu diskriminaciis savaraudo

795 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
koalicia TanasworobisTvis, 2015, 50.
796 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 44.
797 iqve; antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
koalicia TanasworobisTvis, 2015, 50.
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msxverplma administraciul organos mimarTa am faqtis dadgenis

mizniT, logikuria, rom organos unda mieces gadawyvetilebis

gamotanis saSualeba. am SemTxvevaSi, saxalxo damcvelis mier saqmis

ganxilva araswori iqneba, radgan administraciuli organos

saboloo gadawyvetileba ar iqneba saxeze. Tumca, meore mxriv,

SesaZloa administraciuli warmoeba organom sakuTari iniciativiT

daiwyos savaraudo diskriminaciis faqtis dasadgenad da

xelovnurad gawelos procedurebi, rom Tavidan aicilos saxalxo

damcvelis mier am saqmis ganxilva. am ukanaskneli SemTxvevis

Tavidan acilebis mizniT, saWiro iqneba ara antidiskriminaciuli

kanonis me-9 muxlis pirveli punqtidan „b“ qvepunqtis mTlianad

amoReba,798 aramed diskriminaciis faqtis dasadgenad

administraciuli warmoebis regulireba, rom gamoiricxos

administraciuli organos mier uflebis borotad gamoyeneba da

procedurebiT manipulireba.

rac Seexeba diskriminaciis savaraudo faqtze

sisxlissamarTlebrivi devnis mimdinareobas, saqarTvelos sisxlis

samarTlis kodeqsis 1421 muxli iTvaliswinebs sisxlissamarTlebriv

pasuxismgeblobas adamianTa Tanasworuflebianobis darRvevisTvis,

ramac arsebiTad xelyo adamianis ufleba. Sesabamisad, Tu savaraudo

diskriminaciis faqtze mimdinareobs sisxlissamarTlebrivi devna,

rasac SesaZloa mohyves ufro mkacri pasuxismgebloba, logikuria,

rom paralelurad saxalxo damcvelis mier faqtis Seswavla ar

iqneba mizanSewonili.

7.2.2.5. savaraudo diskriminaciis saqmis sasamarTloSi gasaCivrebis

vada
diskriminaciis faqtze reagirebis efeqtianobaze did

gavlenas axdens Sesabamisi organoebisaTvis mimarTvisa da maT mier

saqmis ganxilvis vadebi. saqarTvelos samoqalaqo saproceso

kodeqsis 3632 muxlis me-2 nawilis Sesabamisad, diskriminaciasTan

dakavSirebuli sarCeli sasamarTloSi SesaZloa Setanil iqnes 3

Tvis ganmavlobaSi mas Semdeg, rac pirma gaigo an unda gaego im

garemoebis Sesaxeb, romelic mas diskriminaciulad miaCnia.

praqtikam aCvena, rom 3 Tve SesaZloa mcire dro iyos diskriminaciis

798 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 44.
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msxverlisTvis saqmis safuZvlianad mosamzadeblad. im SemTxvevaSic

ki, Tu msxverpli swrafad gaanalizebs diskriminaciis faqts da

gadawyvets daicvas sakuTari uflebebi, faqtis dasadastureblad

sxvadasxva mtkicebulebebis mopovebaa saWiro. am problemis

gadaWris erT-erT gzad vadis erT wlamde gazrda aris miCneuli.799

problemas kidev ufro kompleqsurs xdis is garemoeba, rom

umetes SemTxvevaSi, saxalxo damcvelisTvis mimarTvis paralelurad

momCivani sarCeliT mimarTavs sasamarTlosac, raTa ar gauSvas

gasaCivrebis samTviani vada. es ki, rogorc ukve aRiniSna, iwvevs

saxalxo damcvelis mier saqmis warmoebis SeCerebas. Sesabamisad,

uamravi dava da maTi swrafi mogvarebis SesaZlebloba saxalxo

damcvelis kompetenciis gareT rCeba.800 saxalxo damcveli miiCnevs,

rom im SemTxvevaSi, Tu samTviani vada gaizrdeba erT wlamde,

dazaralebuls eqneba SesaZlebloba mimarTos saxalxo damcvels da

saxalxo damcvelis mier gadawyvetilebis miRebis Semdeg -

sasamarTlos. dazaralebulis mier saxalxo damcvelisTvis

droulad mimarTvis SemTxvevaSi, sasamarTlosTvis dadgenili

erTwliani vada sakmarisi iqneba, rom saxalxo damcvelma SeZlos

saqmis srulyofili Seswavla da gadawyvetilebis miReba.801

imis gaTvaliswinebiT, rom diskriminaciul davebze mtkicebis

tvirTi gadadis mopasuxeze,802 xolo savaraudo msxverplebisTvis

ufaso iuridiul konsultacias uzrunvelyofs iuridiuli

daxmarebis samsaxuri,803 samTviani gasaCivrebis vada SesaZloa arc

Tu ise mcire iyos. Tumca, rogorc ukve aRiniSna, savaraudo

msxverplebi am vadis amowurvamde paralelurad sasamarTlos

mimarTaven, rom gasaCivrebis SesaZlebloba ar gauSvan xelidan, rac

avtomaturad iwvevs saxalxo damcvelis mier saqmis ganxilvis

SeCerebas. am problemis gadaWris mizniT, ufro swori iqneba

samTviani vadis dineba SeCerdes im periodSi, rodesac saqmes

saxalxo damcveli ixilavs da savaraudod msxverplebi aRar

799 antidiskriminaciuli kanonmdeblobis aRsruleba: erTi wlis Sedegebi,
`koalicia TanasworobisTvis~, 2015, 60.
800 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 43.
801 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 14.
802 ix. saqarTvelos samoqalaqo kodeqsis 3633 muxli.
803 <http://legalaid.ge/?action=page&p_id=13&lang=geo> [27.11.2016].
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iqnebian iZulebulni, rom saqme paralelurad gaasaCivron

sasamarTloSi.

7.2.2.6. saxalxo damcvelis ufro metad CarTuloba sasamarTloSi
mimdinare davebSi

wina qveTavebSi ganxilul iqna, rom `diskriminaciis yvela

formis aRmofxvris Sesaxeb~ saqarTvelos kanonis miRebis Semdegac,

romliTac saxalxo damcvels daekisra diskriminaciis aRmofxvrisa

da Tanasworobis uzrunvelyofaze zedamxedvelobis funqcia,

sasamarTlo diskriminaciis winaaRmdeg sabrZolvelad

umniSvnelovanes meqanizmad rCeba. sasamarTlos gansakuTrebul

daniSnulebas aZlierebs is garemoeba, rom savaraudo diskriminaciis

faqtze saxalxo damcvelis gadawyvetileba sarekomendacio

xasiaTisaa da Sesasruleblad savaldebulo gadawyvetilebis miReba

ki swored sasamarTlos SeuZlia. Tumca, es saxalxo damcvelis

funqcias ar akninebs da, rogorc ukve aRiniSna, diskriminaciis

dasadgenad mtkicebulebebis moZiebis gacilebiT didi

SesaZlebloba aqvs saxalxo damcvels, romelsac proaqtiulad

SeuZlia moqmedeba, vidre sasamarTlos, romelic mxolod mxareTa

mier wardgenili informaciisa da mtkicebulebebis safuZvelze

iRebs gadawyvetilebas.

sasamarTlosa da saxalxo damcvelis mier diskriminaciis

savaraudo faqtis ganxilvis urTierTmimarTebas wina qveTavi daeTmo

da iqve aRiniSna Tu rogor SeiZleba es ori meqanizmi mxolod

erTmaneTis alternativad ki ar darCes, aramed Camoyalibdes ufro

metad erTmaneTis Semavseblad. am kuTxiT, diskriminaciis savaraudo

msxverplisTvis saukeTeso SesaZlebloba iqneba Tu jer saxalxo

damcveli srulad Seiswavlis diskriminaciis faqts da Semdeg

mxolod saWiroebis SemTxvevaSi mimarTavs sasamarTlos, romlis

gadawyvetilebac iqneba Sesasruleblad savaldebulo. Tumca,

saxalxo damcvelisa da sasamarTlos mier saqmis cal-calke

ganxilvis garda, uSualod saxalxo damcvelis sasamarTlo

procedurebSi CarTva aris antidiskriminaciuli meqanizmis

gaZlierebis kidev erTi saSualeba da sasamarTlom maqsimalurad

unda gamoiyenos saxalxo damcvelis resursi.

antidiskriminaciuli kanonis me-6 muxlis me-2 punqtis `z~

qvepunqtis Sesabamisad, saxalxo damcveli uflebamosilia, rogorc
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dainteresebulma pirma mimarTos sasamarTlos da moiTxovos

administraciul-samarTlebrivi aqtis gamocema an qmedebis

ganxorcieleba, Tu administraciulma organom mis rekomendacias ar

upasuxa an es rekomendacia ar gaiziara da arsebobs sakmarisi

mtkicebulebebi, romlebic diskriminacias adasturebs. anu, Tu

saxalxo damcveli daadgens diskriminaciis faqts da mis

rekomendacias ar Seasrulebs administraciuli organo, mis

winaaRmdeg sasamarTlo davis wamowyeba da masSi aqtiuri

monawileoba SeuZlia saxalxo damcvels. Tumca, sasamarTlo

procesebSi saxalxo damcvelis mxolod am formiT CarTuloba ver

iqneba sakmarisi, radgan es Seexeba mxolod administraciuli

organos winaaRmdeg davebs da mxolod im SemTxvevaSi, Tu jer

saxalxo damcvelma Seiswavla konkretuli saqme.

imisaTvis, rom saxalxo damcvels, rogorc diskriminaciis

aRmofxvrisa da Tanasworobis uzrunvelyofaze zedamxedvelobaze

pasuxismgebel instituts, diskriminaciis savaraudo faqtze

sasamarTloSi mimdinare nebismier davaSi CarTvis SesaZlebloba

mieces saWiroa, mas garkveuli samarTlebrivi statusi mieniWos am

procedurebSi. saxalxo damcvelis angariSis mixedviT, am mizniT

mizanSewonilia, saxalxo damcvels SesaZlebloba mieces

„sasamarTlos megobris“ statusiT CaerTos diskriminaciasTan

dakavSirebuli davebis ganxilvis procesSi da sakuTari mosazrebebi

warudginos sasamarTlos.804 `saqarTvelos saxalxo damcvelis

Sesaxeb~ saqarTvelos organuli kanonis 21-e muxlis `e~ qvepunqtis

Sesabamisad, saxalxo damcveli uflebamosilia calkeul

SemTxvevebSi Seasrulos sasamarTlos megobris (Amicus Curiae)
funqcia saerTo sasamarTloebsa da saqarTvelos sakonstitucio

sasamarTloSi. sasamarTlos megobris funqcias saxalxo damcvelis

aparati warmatebiT iyenebs rogorc sisxlis samarTlis aseve

sakonstitucio sasamarTloebTan mimarTebiT.805 imisaTvis, rom

saxalxo damcvels sasamarTlos mogebris funqciis ganxorcieleba

administraciul samarTalwarmoebas mikuTvnebul sakiTxebTan

dakavSirebiTac SeZleboda, 2015 wlis 3 ivliss administraciul

saproceso kodeqss daemata 161 muxli, romlis pirveli nawilis

Tanaxmad, `nebismier pirs, romelic gansaxilvel saqmeSi mxare an

804 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 47.
805 <http://info.parliament.ge/file/1/BillReviewContent/66715> [27.11.2016].
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mesame piri ar aris, aqvs ufleba, saqmis arsebiT ganxilvamde

aranakleb 5 dRiT adre sasamarTlos warudginos sakuTari

werilobiTi mosazreba am saqmesTan dakavSirebiT~. miuxedavad imisa,

rom diskriminaciasTan dakavSirebul saqmeze samarTalwarmoebis

maregulirebeli normebi samoqalaqo saproceso kodeqsSi ars

mocemuli, davebis didi nawili SesaZloa Sinaarsobrivad

administraciuli xasiaTis iyos, rodesac mopasuxe administraciuli

organo iqneba da administraciuli saproceso kodeqsis 161 muxlis

safuZvelze saxalxo damcvels unda mieces sasamarTlos megobris

funqciis ganxorcielebis SesaZlebloba. Tumca, imisaTvis rom

saxalxo damcvelma sakuTari mosazrebebis wardgena

diskriminaciasTan dakavSirebul nebismier davaze warudginos

sasamarTlos mizanSewonili iqneba „saqarTvelos samoqalaqo

saproceso kodeqsis“ XLIV9 TavSi, romelic awesebs specialur

samarTalwarmoebas diskriminaciasTan dakavSirebul saqmeebze,

Sevides Sesabamisi cvlileba.806

7.2.3. antidiskriminaciuli kanonis safuZvelze saxalxo damcvelis
da mier miRebuli mniSvnelovani ganmartebebi

antidiskriminaciuli kanonis amoqmedebidan 2016 wlis 31

agvistos CaTvliT807 saxalxo damcvelis ofisSi Sevida 213

saCivari/gancxadeba, amas garda saxalxo damcvelma 11 saqmis

Seswavla daiwyo sakuTari iniciativiT. aRniSnuli 213 saqmidan 49

saqmeze gamovida gadawyvetileba saqmis Sewyvetis Sesaxeb, vinaidan

saqmis masalebis srulyofili gamokvlevis Sedegad ar dadginda

diskriminaciis faqti; 12 saqmis ganxilva SeCerda, vinaidan momCivanma

mimarTa sasamarTlos; 40 gancxadeba/saCivari dauSveblad iqna

cnobili aSkara usafuZvlobis gamo; 4 saqmeze gamoica zogadi

winadadeba; 13 saqmeze gamoica rekomendacia; xolo 76 saqmeze

mimdinareobs Seswavla.808

806 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 47.
807 saxalxo damcvelis statistikur monacemebs yovelwliurad anaxlebs da
yvelaze bolo monacemebi xelmisawvdomia 2016 wlis 31 agvistos mdgomareobiT.
808 saqarTvelos saxalxo damcvelis specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2015, 10-11; saqarTvelos saxalxo damcvelis, specialuri
angariSi diskriminaciis winaaRmdeg brZolis, misi Tavidan acilebisa da
Tanasworobis mdgomareobis Sesaxeb, seqtemberi 2016, 22.
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ganxiluli saqmeebis analizis Sedegad SeiZleba iTqvas, rom

saxalxo damcveli araerTi mimarTulebiT Zalian mniSvnelovan

praqtikas amkvidrebs, Tumca calkeuli sakiTxebi kvlav dasaxvewia

da mizanSewonilia maTi ganxilva.

7.2.3.1. stigmisa da stereotipebis winaaRmdeg brZola

`diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanonis me-8 muxlis me-2 punqtis `i~ qvepunqtis

Tanaxmad, diskriminaciis aRmofxvrisa mizniT saqarTvelos saxalxo

damcvelis erT-erTi funqcia sazogadoebis cnobierebis amaRlebaa.

am funqcias saxlxo damcveli sxvadasxva RonisZiebis organizebiT

asrulebs, Tumca aRsaniSnavia, rom ganxiluli saqmeebis farglebSic

maqsimalurad aris gamoyenebuli resursi stigmisa da stereotipebis

winaaRmdeg sabrZolvelad.

pirvel rigSi unda aRiniSnos, rom „diskriminaciis yvela

formis aRmofxvris Sesaxeb“ kanonis me-6 muxlis me-2 punqtis „g“

qvepunqtis safuZvelze, saxalxo damcveli gamoscems zogad

winadadebas. zogadi winadadebis gamocemis SesaZleblobas Zalian

aqtiurad iyenebs im SemTxvevebSi, rodesac ar dgindeba uSualod

diskriminaciis faqti, Tumca Seqmnili viTareba qmnis negatiuri

stereotipebisa Tu stigmebis damkvidrebis da momavalSi

diskriminaciuli mopyrobis safrTxes.809 Sesabamisad, saxalxo

damcveli zogadi winadadebis meqanizms umTavresad swored stigmisa

da stereotipebis winaaRmdeg sabrZolvelad iyenebs da dRemde 7

SemTxvevaSi gamosca zogadi winadadeba, riTac daupirispirda

seqsisturi xasiaTis Tu calkeuli jgufebis mimarT arsebul

stereotipebs.810

gansakuTrebiT misasalmebelia is garemoeba, rom saxalxo

damcveli yvela saqmeSi, sadac diskriminacias safuZvlad udevs

stereotipuli Sexeduleba, xazgasmiT amaxvilebs yuradRebas am

sakiTxze da miuTiTebs aseTi stigmisa Tu stereotipebis aRmofxvris

aucileblobaze. magaliTad, q. baTumis botanikuri baRis

daTvalierebisas saqarTvelos da ucxo qveynis moqalaqeebis mimarT

809 saqarTvelos saxalxo damcvelis, specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 44.
810 <http://ombudsman.ge/ge/diskriminaciis-prevenciis-meqanizmi/gadawyvetilebebi/zogadi-winadadeba>
[13.12.2016].
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moqmedi gansxvavebuli tarifebis gamo diskriminaciis dadgenis

dros saxalxo damcvelma stereotipulad miiCnia Sexeduleba, rom

sxva qveynis moqalaqeebi saqarTvelos moqalaqeebTan SedarebiT,

materialurad ukeT arian uzrunvelyofilni da meti Tanxis gaRebis

SesaZlebloba aqvT. man damatebiT ganmarta, rom stereotipuli

damokidebuleba ar SeiZleba miCneul iqnes legitimur miznad da

iTvlebodes mis obieqtur da gonivrul gamarTlebad.811 sxva saqmeSi

saxalxo damcvelma ganmarta, rom mamakacTa gamoricxva avadmyofze

Tavmdgomad darCenis uflebis mqone pirTagan, im savaraudo riskis

arsebobis gamo, rom mamakaci SesaZloa nasvami mivides

saavadmyofoSi, warmoaCens arsebul stereotipul damokidebulebas

mamakacebis cxovrebis wessa da ojaxur cxovrebaSi maT

monawileobaze.812 agreTve, seqsualuri umciresobis Temis

arasasurvel kategoriad warmodgena, maTi gariyva da

marginalizacia sasjelarsrulebis dawesebulebaSi xels uwyobs

stigmatizaciasa da penitenciur sistemaSi mavne da fesvgadgmuli

stereotipebis kidev ufro gamyarebas.813 calkeuli religiuri

gaerTianebis teroristebTan gaigiveba, agreTve Sefasda

stereotipul Sexedulebad, romelic axdens religiuri jgufis

stigmatizacias da aferxebs maT integracias sazogadoebaSi.814

7.2.3.2. adamianis uflebaTa dacvis saerTaSoriso instrumentebis
gamoyeneba

saxalxo damcvelis gadawyvetilebebi Seqebas imsaxurebs im

kuTxiT, rom saqmis ganxilvis dros xdeba diskriminaciis Taobaze

saerTaSoriso organoebis gadawyvetilebebisa da poziciebis

analizi da gadawyvetilebis miRebis dros maTi gaTvaliswineba, rac

safuZvels qmnis, rom antidiskriminaciuli kanonis gamoyeneba

811 saqarTvelos saxalxo damcvelis rekomendacia q. baTumis sakrebulos
Tavmjdomares q. baTumis botanikuri baRis daTvalierebisas saqarTvelos da ucxo
qveynis moqalaqeebis mimarT moqmedi gansxvavebuli tarifebis gamo diskriminaciis
dadgenis Sesaxeb, N 13-4/7194, 07.09.2015, 7-8.
812 saqarTvelos saxalxo damcvelis rekomendacia Tbilisis bavSvTa infeqciur
klinikur saavadmyofoSi sqesis niSniT diskriminaciis faqtis dadgenis Sesaxeb,
23.09.2015, 7.
813 saqarTvelos saxalxo damcvelis rekomendacia sasjelaRsrulebisa da
probaciis saministros penitenciuri departamentis N19 dawesebulebaSi
araadaminuri da damamcirebeli mopyrobisa da savaraudo seqsualuri orientaciis
gamo diskriminaciis faqtis dadgenis Sesaxeb, 12.02.2016, 25.
814 saqarTvelos saxalxo damcvelis rekomendacia religiis niSniT diskriminaciis
dadgenis Sesaxeb, 23.09.2016, 12.
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saerTaSoriso standartebis Sesabamisad moxdeba. kerZod, saxalxo

damcveli sxvadasxva saqmeSi daeyrdno adaminis uflebaTa evropuli

sasamarTlos procedentebs,815 gaeros adamianis uflebaTa dacvis

komitetebis Sefasebebsa816 da rekomendaciebs,817 agreTve gaeros

konvenciebs.818 yovelive es xels uwyobs gaerosa da evrosabWos

midgomebis saqarTveloSi danergvas da am saerTaSoriso da

regionul organizaciaSi saqarTvelos Rirseul wevrad warmoCenas.

Tumca, kidev ufro misasalmebelia, rom saxalxo damcvelis

gadawyvetilebebi iTvaliswinebs evrokavSiris standartebsac,

romlebic dadgenilia evrokavSiris direqtivebiTa819 Tu

marTlmsajulebis evropuli sasamarTlos gadawyvetilebebiT. 820 es

Zalian mniSvnelovania, imis gaTvaliswinebiT, rom evrokavSirTan

asocirebis xelSekrulebiT saqarTvelom ikisra evrokavSiris

samarTalTan erovnuli kanonmdeblobis harmonizaciis valdebuleba

da harmonizacia mxolod sakanonmdeblo doneze ver iqneba efeqtiani

Tu misi gamoyenebis praqtika ar iqneba evrokavSiris samarTlTan

SesabamisobaSi. amasTan, amgvari saerTaSoriso samarTlebrivi

analizi saxalxo damcvelis gadawyvetilebebs kidev ufro met

Rirebulebas matebs da ufro sarwmunos xdis. mizanSewonilia,

815 saqarTvelos saxalxo damcvelis rekomendacia Tbilisis bavSvTa infeqciur
klinikur saavadmyofoSi sqesis niSniT diskriminaciis faqtis dadgenis Sesaxeb,
23.09.2015, 5.
816 saqarTvelos saxalxo damcvelis rekomendacia sasjelaRsrulebisa da
probaciis saministros penitenciuri departamentis N19 dawesebulebaSi
araadaminuri da damamcirebeli mopyrobisa da savaraudo seqsualuri orientaciis
gamo diskriminaciis faqtis dadgenis Sesaxeb, 12.02.2016, 7.
817 saqarTvelos saxalxo damcvelis rekomendacia Sps mikro safinanso
organizacia „kredos“ mier ganxorcielebuli orsulobis niSniT diskriminaciis
dadgenis Sesaxeb, 23.05.2016, 11.
818 saqarTvelos saxalxo damcvelis rekomendacia Sps „axali mzeras“ mier
ganxorcielebuli orsulobis niSniT pirdapiri diskriminaciis dadgenis Sesaxeb,
31.10.2016, 5.
819 saqarTvelos saxalxo damcvelis rekomendacia Sps mikro safinanso
organizacia „kredos“ mier ganxorcielebuli orsulobis niSniT diskriminaciis
dadgenis Sesaxeb, 23.05.2016, 6.
820 saqarTvelos saxalxo damcvelis rekomendacia „sisxlisa da misi komponentebis
donorobis winaaRmdeg Cvenebebis gansazRvris Sesaxeb“ saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris 2000 wlis 5 dekembris #241/n
brZanebis 24-e punqtSi, saqarTvelos Sromis, janmrTelobisa da socialuri dacvis
ministris 2013 wlis 8 oqtombris N01-39/n brZanebiT Setanili Canaweris ,,mamakacis
sqesobrivi kavSiri mamakacTan’’ diskriminaciulad cnobis Sesaxeb, 29.09.2015, 11;
saqarTvelos saxalxo damcvelis rekomendacia Sps „axali mzeras“ mier
ganxorcielebuli orsulobis niSniT pirdapiri diskriminaciis dadgenis Sesaxeb,
31.10.2016, 6.
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adamianis uflebaTa dacvis saerTaSoriso instrumentebis aseTi

intensivobiT gamoyeneba sasamarTlo sistemaSic xdebodes.

7.2.3.3. antidiskriminaciuli normebis farTo interpretacia
zemoT rogorc aRiniSna, antidiskriminaciuli kanonis

mizania diskriminaciis yvela formis aRmofxvra da nebismieri

fizikuri da iuridiuli pirisaTvis saqarTvelos kanonmdeblobiT

dadgenili uflebebiT Tanasworad sargeblobis uzrunvelyofa.821

Sesabamisad, am kanonis gamoyenebis winapirobaa saqarTvelos

kanonmdeblobiT dadgenili konkretuli uflebis identificireba.

`normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-7

muxlis pirveli punqtis Sesabamisad, saqarTvelos kanonmdebloba

moicavs sakanonmdeblo da kanonqvemdebare normatiul aqtebs. Tumca,

saerTaSoriso xelSekruleba arc erTs ganekuTvneba da am muxlis

analizis Sesabamisad SesaZloa gaCndes mosazreba, rom

saerTaSoriso xelSekrulebebiT dacul uflebebze ar vrceldeba

antidiskriminaciuli kanonis moqmedeba. Sesabamis qveTavSi am

sakiTxis ganxilvisas aRiniSna, rom `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanonis mizani konstituciur

principebTan SesabamisobaSi unda ganimartos da is saqarTveloSi

kanonmdeblobiT Tu sxva normatiuli aqtiT daculi nebismieri

uflebiT Tanasworad sargeblobis uzrunvelyofas isaxavs miznad.

aRniSnulis gaTvaliswinebiT, misasalmebelia, rom

saqarTvelos saxalxo damcvelma kanonis mizani farTod ganmarta

da araerT gadawyvetilebaSi pirdapir miuTiTa saerTaSoriso

xelSekrulebebiT aRiarebul uflebebze. kerZod, sxvadasxva saqmeSi

man ixelmZRvanela adamianis uflebaTa evropuli konvenciis,

evropis socialuri qartiis, SezRuduli SesaZleblobebis mqone

pirTa uflebebis konvenciis822 Sesabamisad gansazRvruli

uflebebiT. Sesabamisad, SeiZleba iTqvas, rom kanonis pirveli muxli

mxolod sityvasityviT, viwrod ar ganimarta da saxalxo damcvelis

821 `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis
pirveli muxli.
822 saqarTvelos saxalxo damcvelis rekomendacia 2015 wlis 12 Tebervals
gamarTul RonisZiebaze sportis sasaxlis Senobis arasaTanado adaptirebis gamo
diskriminaciis faqtis dadgenis Sesaxeb, 21.07.2015, 8; saqarTvelos saxalxo
damcvelis rekomendacia Tbilisis bavSvTa infeqciur klinikur saavadmyofoSi
sqesis niSniT diskriminaciis faqtis dadgenis Sesaxeb, 23.09.2015, 5.
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praqtikam aRmofxvra am kuTxiT arsebuli SesaZlo azrTa

sxvadasxvaoba.

aqve unda aRiniSnos, rom normis farTo interpretacia

mxolod konvenciiT dacul uflebebTan mimarTebiT ar gamovlinda

da araerT gadawyvetilebaSi saxalxo damcveli daeyrdno

konstituciis me-16 muxls, romelic Tavisi SinaarsiT aris Zalian

farTo gamoyenebis. kerZod, saxalxo damcvelma konstituciis me-16

muxliT daculi uflebiT sargeblobisas diskriminacia daadgina

rodesac: 1) SezRuduli SesaZleblobis mqone piri araadaptirebuli

infrastruqturis gamo ver Sevida SenobaSi da ver daeswro

RonisZiebas;823 2) mamas ar mieca SesaZlebloba ezruna Svilis

janmrTelobis dacvisa da fizikuri ganviTarebisTvis, misi meuRlis

Tanasworad;824 3) seqsualuri orientaciis safuZvelze pirebs ar

miecaT ufleba, gamxdariyvnen sisxlisa da misi komponentebis

donori.825 Sesabamisad, saxalxo damcvelis praqtika cxadyofs, rom

konstituciis me-16 muxli imdenad farTo Sinaarsisaa, rom calkeul

SemTxvevebSi Tu ver moxerxdeba kanonmdeblobaSi konkretuli

uflebis identificireba, pirovnebis Tavisufali ganviTarebis

ufleba mainc dafaravs aseT SemTxvevebs da xeli ar SeeSleba

antidiskriminaciuli kanonis gamoyenebas.

kanonmdeblobiT daculi uflebis farTo interpretaciis

konteqstSi yuradsaRebia, rom saxalxo damcvelma am kategoriaSi

moiazra wamebis akrZalva.826 anu, Tu arasaTanado mopyrobas

eqvemdebareba piri, xolo msgavs situaciaSi myofi pirebi ara, maSin

arasaTanado mopyrobasTan erTad diskriminaciis faqtic dadgindeba.

Tumca, yovelgvari Sesadarebeli kategoriis arsebobis gareSec

823 saqarTvelos saxalxo damcvelis rekomendacia 2015 wlis 12 Tebervals
gamarTul RonisZiebaze sportis sasaxlis Senobis arasaTanado adaptirebis gamo
diskriminaciis faqtis dadgenis Sesaxeb, 21.07.2015, 8.
824 saqarTvelos saxalxo damcvelis rekomendacia Tbilisis bavSvTa infeqciur
klinikur saavadmyofoSi sqesis niSniT diskriminaciis faqtis dadgenis Sesaxeb,
23.09.2015, 5.
825 saqarTvelos saxalxo damcvelis rekomendacia „sisxlisa da misi komponentebis
donorobis winaaRmdeg Cvenebebis gansazRvris Sesaxeb“ saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris 2000 wlis 5 dekembris #241/n
brZanebis 24-e punqtSi, saqarTvelos Sromis, janmrTelobisa da socialuri dacvis
ministris 2013 wlis 8 oqtombris N01-39/n brZanebiT Setanili Canaweris ,,mamakacis
sqesobrivi kavSiri mamakacTan’’ diskriminaciulad cnobis Sesaxeb, 29.09.2015, 6.
826 saqarTvelos saxalxo damcvelis rekomendacia sasjelaRsrulebisa da
probaciis saministros penitenciuri departamentis N19 dawesebulebaSi
araadaminuri da damamcirebeli mopyrobisa da savaraudo seqsualuri orientaciis
gamo diskriminaciis faqtis dadgenis Sesaxeb, 12.02.2016, 11.
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kanonmdeblobiT dacul uflebad iqna miCneuli sapirfareSoze

xelmisawvdomobis ufleba, romelic adamianis uflebaTa evropuli

konvenciis me-3 muxlidan gamomdinareobs. kerZod, Tu piri sabaziso

moTxovnilebis dakmayofilebisas sxva adamianze aris damokidebuli,

es TavisTavad damamcirebeli mopyrobaa, Tumca Tu

gaTvaliswinebuli ar iqneba calkeuli pirebis, magaliTad

SezRuduli SesaZleblobis mqone pirebis, individualuri

saWiroebebi, es diskriminaciadac Sefasdeba.827

agreTve, misasalmebelia, rom saxalxo damcveli farTod

ganmartavs Tanasworobis uflebaSi Carevis legitimur mizansac, da

strasburgis sasamarTlos mier dadgenili standartis Sesabamisad,

am kategoriaSi nebismieri gonivruli mizani moiazreba da

SezRuduli ar aris raime winaswar gansazRvruli CamonaTvaliT.828

Sesabamisad, saxalxo damcveli praqtikaSi amkvidrebs

antidiskriminaciuli kanonis me-2 muxlis me-2 da me-3 punqtebis swor

interpretacias, romelTa teqstic araerTgvarovani Sefasebis

safuZveli iyo, radgan miuTiTebs, rom uflebaSi Careva

gamarTlebulia Tu `emsaxureba sazogadoebrivi wesrigisa da

zneobis dasacavad kanoniT gansazRvrul mizans, aqvs obieqturi da

gonivruli gamarTleba~. amitom, miuxedavad amgvari teqstis

arsebobisa, saxalxo damcvelma es norma absoluturad sworad

ganmarta da obieqturi da gonivruli gamarTleba kanoniT

gansazRvruli miznis alternatiul da damoukideblad TviTkmar

pirobad miiCnia, romelSic moiazreba nebismieri gonivruli

legitimuri mizani. es ki kanonis gacilebiT moqnil da evropuli

sasamarTlos precedentul samarTalTan SesabamisobaSi ganmartebis

safuZvels qmnis.

827 saqarTvelos saxalxo damcvelis rekomendacia rekomendacia Sinagan saqmeTa
saministros SezRuduli SesaZleblobis mqone piris mimarT ganxorcielebuli
diskriminaciis faqtze, 26.08.2016, 8.
828 saqarTvelos saxalxo damcvelis rekomendacia „sisxlisa da misi komponentebis
donorobis winaaRmdeg Cvenebebis gansazRvris Sesaxeb“ saqarTvelos Sromis,
janmrTelobisa da socialuri dacvis ministris 2000 wlis 5 dekembris #241/n
brZanebis 24-e punqtSi, saqarTvelos Sromis, janmrTelobisa da socialuri dacvis
ministris 2013 wlis 8 oqtombris N01-39/n brZanebiT Setanili Canaweris ,,mamakacis
sqesobrivi kavSiri mamakacTan’’ diskriminaciulad cnobis Sesaxeb, 29.09.2015, 6.
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7.2.3.4. savaraudo diskriminaciis saqmeebSi mtkicebis tvirTi
wina qveTavebSi rogorc aRiniSna, antidiskriminaciuli

kanonis erT-erTi mniSvnelovani siaxlea, rom mtkicebis tvirTs did

wilad mopasuxes akisrebs, riTac uzrunvelyofs msxverplebis

uflebebis ukeTesad dacvas. kerZod, kanonis me-8 muxlis me-2 punqtis

Sesabamisad, `pirma saqarTvelos saxalxo damcvels unda
warudginos faqtebi da Sesabamisi mtkicebulebebi, romlebic
diskriminaciuli qmedebis ganxorcielebis varaudis safuZvels
iZleva, ris Semdegac savaraudo diskriminaciuli qmedebis

ganmaxorcielebel pirs ekisreba imis mtkicebis tvirTi, rom
diskriminacia ar ganxorcielebula~.

saqarTvelos saxalxo damcvelis mier ganxiluli saqmeebi

warmoaCens, rom es norma praqtikaSi aqtiurad gamoiyeneba da

rogorc ki warmodgenili informaciisa da dokumentaciis

safuZvelze diskriminaciis eWvi Cndeba, saxalxo damcvels mtkicebis

tvirTi mopasuxeze gadaaqvs.829 amasTan, es meqanizmi Zalian

efeqturad gamoiyeneba, radgan mopasuxes aiZulebs saxalxo

damcvels miawodos moTxovnili informacia, winaaRmdeg SemTxvevaSi

diskriminacia dadasturebul faqtad CaiTvleba. ase magaliTad,

orsulobis niSniT piris samsaxuridan savaraudo gaTavisuflebis

saqmis Seswavlisas saxalxo damcvelma ganmarta Semdegi:

`mopasuxem ver warmoadgina gamamarTlebeli safuZveli, romelic
ganmcxadeblis mier mowodebuli informaciis safuZvelze

warmoSobil diskriminaciuli qmedebis ganxorcielebis varauds
gaaqarwylebda.

zemoaRniSnulidan gamomdinare, saxalxo damcvelma daadgina, rom

Tvalis klinika „axali mzeras“ mxridan n. R-s mimarT adgili hqonda
pirdapir diskriminacias, radgan masTan ar gagrZelda SromiTi
urTierToba misi orsulobis gamo.~830

es gadawyvetileba gansakuTrebiT mniSvnelovania imis

gaTvaliswinebiT, rom mopasuxe iyo kerZo dawesebuleba, romelsac

kanonmdeblobiT ar akisria saxalxo damcvelisTvis informaciis

829 saqarTvelos saxalxo damcvelis rekomendacia Sps „axali mzeras“ mier
ganxorcielebuli orsulobis niSniT pirdapiri diskriminaciis dadgenis Sesaxeb,
31.10.2016, 3.
830 saqarTvelos saxalxo damcvelis rekomendacia Sps „axali mzeras“ mier
ganxorcielebuli orsulobis niSniT pirdapiri diskriminaciis dadgenis Sesaxeb,
31.10.2016, 10.
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miwodebis valdebuleba. Tumca, am saqmem aCvena, rom kerZo pirebzec

arsebobs zemoqmedebis meqanizmi, radgan umoqmedobis SemTxvevaSi ver

gaqarwyldeba diskriminaciis eWvi da mtkicebis tvirTis gamo

darRveva dadgindeba.831

7.2.3.5. kerZo sferoSi gamokveTili diskriminaciis faqtebi

wina qveTavSi ganxiluli SemTxveva Seexeboda kerZo

subieqtebis urTierTobas dasaqmebis sferoSi, rac Sromis

kanonmdeblobiT aris daregulirebuli da iTvaliswinebs

saxelmwifos Carevas. Tumca, diskriminacias adgili aqvs iseT kerZo

urTierTobebSic, romelic kanonmdeblobiT ar aris mowesrigebuli

da am sferoebze antidiskriminaciuli kanonis moqmedebis

gavrceleba ufro met sirTuleebTan aris dakavSirebuli. amitom,

mizanSewonilia saxalxo damcvelis mier kerZo sferoSi

gamokveTili diskriminaciis faqtebis analizi.

saxalxo damcvelma diskriminaciad CaTvala veb gverdze

www.myjobs.ge kerZo kompaniis mier gamoqveynebuli gancxadeba, sadac

damsaqmebeli miuTiTebda, rom esaWiroeba „dasaojaxebeli“,

„sruliad ukompleqso 16-dan 25 wlamde gogona“ mdivnis poziciaze.832

kerZod, saxalxo damcvelma ganmarta, rom gansxvavebuli mopyroba

ar emsaxureba romelime legitimur mizans da daadgina, rom saxezea

pirdapiri diskriminacia sqesis, asakisa da ojaxuri mdgomareobis

niSniT.833 analogiurad, rodesac saxalxo damcveli mivida im

daskvnamde, rom kerZo mesakuTris mier qiravnobis xelSekrulebis

moSlis realuri mizezi bavSvis SezRuduli SesaZlebloba iyo,

daadgina diskriminacia.834

es midgoma gamomdinarebs `diskriminaciis yvela formis

aRmofxvris Sesaxeb~ saqarTvelos kanonis me-3 muxlidan, romlis

mixedviTac, `am kanonis moTxovnebi vrceldeba sajaro

dawesebulebebis, organizaciebis, fizikuri da iuridiuli pirebis

831 saqarTvelos saxalxo damcvelis, specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 30.
832 saqarTvelos saxalxo damcvelis rekomendacia Sps „elitservisis“ mier
ganxorcielebuli sqesis, asakisa da ojaxuri mdgomareobis niSniT diskriminaciis
dadgenis Sesaxeb, 7.03.2016, 2.
833 iqve, 7.
834 saqarTvelos saxalxo damcvelis rekomendacia SezRuduli SesaZleblobis
niSniT diskriminaciis faqtis dadgenis Sesaxeb, 18.12.2015, 9.
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qmedebebze yvela sferoSi~. Tumca, mxedvelobaSi unda iqnes

miRebuli amave kanonis me-5 muxlis me-3 punqti, romelic azustebs,

rom `diskriminaciis aRmosafxvrelad ganxorcielebulma

RonisZiebebma an am kanonis pirveli muxliT gaTvaliswinebuli

romelime niSnis mqone piris an pirTa jgufis mier sakuTari

uflebebis ganxorcielebam/dacvam ar unda xelyos sajaro wesrigi,

sazogadoebrivi usafrTxoeba an/da sxvaTa uflebebi~. es debuleba

gansakuTrebiT yuradsaRebia kerZo urTierTobebSi, sadac individi

nebis farTo avtonomiiT sargeblobs.

pirvel TavSi diskriminaciis elementebis ganxilvisas

rogorc aRiniSna, saxelmwifom piri diskriminaciisgan unda daicvas

kerZo urTierTobebSic, Tumca aucilebelia dabalansebuli

midgomis Camoyalibeba, romelic kerZo sferoSi gaumarTlebeli

Carevis gareSe uzrunvelyofs adamianebis diskriminaciisgan dacvas

kerZo urTierTobebSi.835 rogorc ukve aRiniSna Careva dauSvebelia

wmindad kerZo xasiaTis urTierTobebSi, romelic daculia

evropuli konvenciis me-8 muxliT836 da kerZo pirebs diskriminacia

unda aekrZaloT momsaxurebis an saqonlis sajarod

SeTavazebisas.837

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom dasaqmebis

sferoSi antidiskriminaciuli kanonis moqmedebis gavrceleba kerZo

pirebze dasaSvebia, radgan SromiTi urTierToba ar aris wminda

kerZo sfero. rac Seexeba kerZo piris mier sakuTari saxlis

gaqiravebas, am SemTxvevaSi namdvilad Cndeba kiTxvis niSnebi

zemdetad xom ar xdeba kerZo avtonomiaSi Careva. realurad,

sakuTari binis gaqiraveba ver CaiTvleba saqonlis sajaro

SeTavazebad da strasburgis sasamarTlos praqtikis mixedviT

sakuTari binidan qiriT myofi pirebis gayvanis ufleba jdeba

evropuli konvenciis me-8 muxliT dacul sferoSi.838 amitom,

aucilebelia yvela aseTi SemTxvevis individualuri

Taviseburebebis safuZvelze gaanalizeba da orive mxaris

interesebis gaTvaliswineba. miT umetes, sakuTari binis Tavisuflad

gaqiraveba agreTve sakuTrebis uflebis ganuyofeli nawilia839 da

835 De Schutter O., International Human Rights Law: Cases, Material, Commentary, Cambridge, 2010, 614.
836 iqve.
837 Developing Anti-Discrimination Law in Europe, Prepared by Isabelle Chopin and Catharina Germaine-
Sahl for the European Network of Legal Experts in the Non-discrimination Field (October 2013), 65.
838 Velosa Barreto v. Portugal, App. No. 18072/91, (ECtHR, 21 November 1995), §§ 21-31.
839 Velosa Barreto v. Portugal, App. No. 18072/91, (ECtHR, 21 November 1995), § 23.
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ar iqneba gamarTlebuli yvela msgavs SemTxvevaSi Tanasworobis

uflebas avtomaturi da absoluturi primati mieniWos sakuTrebis,

piradi cxovrebisa da garigebis dadebis avtonomiis uflebebTan

mimarTebiT. Sesabamisad, mizanSewonilia, saxalo damcveli

gadawyvetilebebis miRebis dros msjelobdes am sakiTxebze

individualuri saqmis farglebSi da saTanadod asabuTebdes

sakuTar pozicias, raTa dadgindes ra doziT aris dasaSvebi kerZo

xasiaTis urTierTobebze antidiskriminaciuli kanonis moqmedebis

gavrceleba.

7.2.3.6. saqarTvelos saxalxo damcvelis gadawyvetilebebSi
dafiqsirebuli pozicia pozitiuri RonisZiebebis gamoyenebis
Taobaze

zemoT rogorc aRiniSna, saxalxo damcvelma diskriminaciis

faqti daadgina, rodesac SezRuduli SesaZleblobis mqone

pirisaTvis saWiro gansxvavebuli mopyrobis ver uzrunvelyofis

gamo, ganmcxadebels SeezRuda sapirfareSoTi sargeblobis ufleba,

ramac Sedegad ganmcxadeblis Rirsebis Selaxva gamoiwvia.840 Tavisi

suliskveTebiT, es gadawyvetileba gaeros SezRuduli

SesaZleblobis mqone pirTa uflebebis konvenciiT gansazRvruli

gonivruli misadagebis principis arss gamoxatavas, Tumca saxalo

damcvels yuradReba ar gaumaxvilebia am principze da konvenciaze

miTiTeba, mxolod Rirsebis dacvis konteqstSi gaakeTa.841 amitom,

mizanSewonilia, msgavs SemTxvevebSi mkafiod da eqspliciturad

gaesvas xazi am princips da maqsimalurad gamoiyenebodes praqtikaSi,

raTa saTanadod iyos uzrunvelyofili SezRuduli SesaZleblobis

mqone pirTa uflebebi.

pozitiuri RonisZiebebis konteqstSi, saxalxo damcveli

Zalian progresul Sefasebas akeTebs droebiT specialur pozitiur

zomebTan mimarTebiT. kerZod, erT-erT saqmeSi man ganmarta, `rom

pozitiuri RonisZiebebis ganxorcieleba, rig SemTxvevebSi, SeiZleba

uTanasworobasTan brZolis yvelaze efeqtur saSualebas

warmoadgendes, Tumca, msgavsi zomebi unda gatardes konkretuli

faqtobrivi garemoebebis konteqstis gaTvaliswinebiT da ar iwvevdes

840 saqarTvelos saxalxo damcvelis rekomendacia rekomendacia Sinagan saqmeTa
saministros SezRuduli SesaZleblobis mqone piris mimarT ganxorcielebuli
diskriminaciis faqtze, 26.08.2016, 10.
841 iqve, 8.
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sxvaTa Tanasworobis uflebis Selaxvas.~842 Sesabamisad, saxaxalxo

damcveli miiCnevs, rom amgvari pozitiuri RonisZiebebi Tavad qmnis

diskriminaciis safrTxes da yovel konkretul SemTxvevaSi unda

Sefades maTi gamoyenebis mizanSewoniloba. amasTan, saxalxo

damcvelma gansazRvra kriteriumebi Tu ra SemTxvevaSi iqneba

dasaSvebi amgvari specialuri pozitiuri zomebis gatareba. kerZod,

misi SefasebiT `pozitiuri RonisZiebis gamoyeneba dasaSvebia,

rodesac amgvari obieqturi SefasebiT SerCeulia ramdenime

kandidati da maT Tanabrad SeuZliaT konkretuli poziciisTvis

saWiro movaleobebis Sesruleba. mxolod aseTi garemoebebis

pirobebSi SeiZleba, rom damsaqmebelma SearCios piri samizne

jgufidan, romelic istoriulad mudmivad ganicdida

diskriminacias, da mas sxvebTan SedarebiT upiratesoba mianiWos.~.843

Sesabamisad, gamoikveTa ori Zalian mniSvnelovani elementi,

romelTa arsebobac aucilebelia faqtobrivi Tanasworobis

wasaxaliseblad droebiTi specialuri zomebis miRebis dros.

kerZod, 1) aucilebelia moxdes samizne jgufis identificireba,

romelic warsulSi ganicdida diskriminacias da amitom aris

faqtobrivad araTanasworo mdgomareobaSi; 2) aseTi jgufis

gamokveTis Semdeg maT avtomaturad ar unda mieniWoT upiratesoba

sxva pirebTan mimarTebiT da mxolod maSin Tu isini sxvebis

Tanabari kandidatebi iqnebian, dasaSvebia droebiTi specialuri

zomebis gatareba.

saxalxo damcvelis mier damkvidrebuli es midgoma Zalian

dabalansebulia da zustad gansazRvravs droebiTi specialuri

RonisZiebebis realur daniSnulebas. amgvari midgomis SemTxvevaSi

pozitiuri RonisZiebebi aRar Sefasdeba diskriminaciulad risi

didi albaTobac ganxilul iqna wina TavebSi gaeros konvenciebiT

moTxovnili droebiTi specialuri zomebis analizisas.

842 saqarTvelos saxalxo damcvelis rekomendacia Sps mikro safinanso
organizacia „kredos“ mier ganxorcielebuli orsulobis niSniT diskriminaciis
dadgenis Sesaxeb, 23.05.2016, 5.
843 saqarTvelos saxalxo damcvelis rekomendacia Sps mikro safinanso
organizacia „kredos“ mier ganxorcielebuli orsulobis niSniT diskriminaciis
dadgenis Sesaxeb, 23.05.2016, 8.
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7.2.3.7. saxalxo damcvelis mier gamocemuli rekomendaciebis
calkeuli xarvezebi

saxalxo damcvelis mier gamocemuli rekomendaciebis

analizma rogorc aCvena, kanonis amoqmedebidan ori wlis

ganmavlobaSi saqarTvelos saxalxo damcvelma araerTi Zalian

mniSvnelovani ganmarteba gaakeTa antidiskriminaciuli kanonis

farglebSi, riTac safuZveli Cauyara kanonis swor interpretaciasa

da praqtikul gamoyenebas. Tumca, saqmeebis Seswavlis dros

gamovlinda calkeuli xarvezebi, romelTa gamosworebac

mizanSewonilia imisaTvis, rom saxalxo damcvelis gadawyvetilebebi

ufro metad iyos adamianis uflebaTa saerTaSoriso samarTliT

dadgenil stanartebTan da erovnul kanonmdeblobasTan

SesabamisobaSi.

7.2.3.7.1. gansxvavebuli mopyroba socialuri uflebiT sargeblobisas
erT-erT saqmeSi sasjelaRsrulebis dawesebulebaSi

ganTavsebuli momCivani saWiroebda C hepatitis programiT

sargeblobas, Tumca mas uari eTqva, radgan ar iyo saqarTvelos

moqalaqe.844 kerZod, saqarTvelos mTavrobis 2015 wlis 20 aprilis

N169 dadgenilebiT damtkicebuli C hepatitis marTvis  saxelmwifo

programis me-2 muxlis Sesabamisad, programiT sargebloba SeeZloT

saqarTvelos moqalaqeobis damadasturebeli dokumentis mqone

pirebs. saxalxo damcvelma saqmis Seswavlis Sedegad miiCnia, rom

momCivani araxelsayrel mdgomareobaSi imyofeba N17 dawesebulebis

im patimrebTan SedarebiT, romlebic arian saqarTvelos moqalaqeebi

da sargebloben C hepatitiT daavadebul pirTaTvis gankuTvnili

programiT. gansxvavebuli mopyrobis ganmapirobebeli niSani ki aris

is faqti, rom momCivani ar warmoadgens saqarTvelos moqalaqes.845

pirvel rigSi, unda iTqvas, rom saxalxo damcveli absoluturad

sworad uTiTebs strasburgis sasamarTlos gadawyvetilebebze,

sadac evropulma sasamarTlom aRniSna, rom TavisuflebaaRkveTili

pirebi imyofebian saxelmwifos sruli kontrolis qveS da

Sesabamisad, warmoadgenen erT-erT yvelaze mowyvlad kategorias,

Sesabamisad, saxelmwifo valdebulia, uzrunvelyos maTi

844 saqarTvelos saxalxo damcvelis rekomendacia sasjelaRsrulebisa da
probaciis saministros penitenciuri departamentis N17 naxevrad Ria da daxuruli
tipis Tavisuflebis aRkveTis dawesebulebaSi damamcirebeli mopyrobisa da
moqalaqeobis niSniT diskriminaciis faqtis dadgenis Sesaxeb, 24.02.2016, 2.
845 iqve, 10.
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janmrTeloba da keTildReoba.846 saxelmwifos valdebuleba,

daicvas TavisuflebaaRkveTili pirebis fizikuri keTildReoba,

moicavs valdebulebas uzrunvelyos am pirTaTvis Sesabamisi,

jerovani samedicino momsaxureba.847 cxadia, evropuli konvenciis me-

3 muxlis farglebSi dauSvebelia sxva qveynis moqalaqes uari eTqvas

sasjelaRsrulebis dawesebulebaSi mkurnalobaze. amitom,

absoluturad swori iyo saxalxo damcveli, rodesac daadgina, rom

`gansaxilvel SemTxevaSi momCivanis mimarT adgili aqvs

araadamianur da damamcirebel mopyrobas, ramac SesaZloa

mniSvnelovnad gaauaresos misi janmrTeloba da safrTxe Seuqmnas

mis sicocxles. Sesabamisad, saxezea saqarTvelos konstituciis me-

17 muxlis me-2 punqtis da adamianis uflebaTa evropuli konvenciis

me-3 muxlis darRveva.~848

Tumca, sakiTxavia ramdenad sworad dadginda am SemTxvevaSi

diskriminaciis faqti. rogorc ukve aRiniSna, antidiskriminaciuli

kanonis moqmedeba vrceldeba yvelaze, maT Soris im pirebze,

romlebic ar arian saqarTvelos moqalaqeebi.849 yuradsaRebia, rom

mocemul SemTxvevaSi saministros mxridan gansxvavebuli mopyrobis

legitimur miznad dasaxelda medikamentis usafrTxoeba, kerZod,

misi daTmobis/realizaciis/gayidvis/sazRvrebs gareT gatanis

Tavidan acileba. saxalxo damcvelma ki miiCnia, rom `garkveuli

SezRudvis daweseba saqarTvelos moqalaqeobis armqone pirebisTvis

SesaZloa gamarTlebuli iyos medikamentis usafrTxoebidan

gamomdinare, Tumca mxolod im pirebTan mimarTebiT, romlebsac

Tavisufleba ar aqvT aRkveTili da realurad SeuZliaT safrTxe

Seuqmnan medikamentis usafrTxoebas.~.850 anu, am SemTxvevaSi

gansxvavebuli mopyroba diskriminaciad Sefasda, radgan legitimuri

846 Makharadze and Sikharulidze v Georgia, App. No. 35254/07 (ECtHR, 22.11.2011), §§71-72; Renolde v
France, App. No. 5608/05 (ECtHR, 16.10.2008), § 83.
847 Iacov Stanciu v Romania, App. No. 35972/05 (ECtHR, 24.10.2012), §170.
848 saqarTvelos saxalxo damcvelis rekomendacia sasjelaRsrulebisa da
probaciis saministros penitenciuri departamentis N17 naxevrad Ria da daxuruli
tipis Tavisuflebis aRkveTis dawesebulebaSi damamcirebeli mopyrobisa da
moqalaqeobis niSniT diskriminaciis faqtis dadgenis Sesaxeb, 24.02.2016, 8.
849 ix. `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis
pirveli muxli.
850 saqarTvelos saxalxo damcvelis rekomendacia sasjelaRsrulebisa da
probaciis saministros penitenciuri departamentis N17 naxevrad Ria da daxuruli
tipis Tavisuflebis aRkveTis dawesebulebaSi damamcirebeli mopyrobisa da
moqalaqeobis niSniT diskriminaciis faqtis dadgenis Sesaxeb, 24.02.2016, 14.
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miznis misaRwevad gamoyenebuli saSualeba ar iyo gamosadegi da

aucilebeli.

mTeli es msjeloba, erTi SexedviT, logikuric aris da srul

SesabamisobaSi unda iyos saerTaSoriso standartebTan da

antidiskriminaciuli kanonis moTxovnebTan. Tumca, am SemTxvevaSi,

saxezea erTi mniSvnelovani garemoeba, romelic arc saministrom

daasaxela legitimur miznad da arc saxalxo damcvelma gaamaxvila

sakuTari iniciativiT yuradReba. kerZod, mxedvelobaSia misaRebi,

rom kanonmdeblobiT daculi ufleba, romlis Tanasworad

sargeblobis uzrunvelyofac ver moxda, aris janmrTelobis dacvis

ufleba, romelic ganekuTvneba socialuri uflebebis kategorias.

ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb

saerTaSoriso paqtis me-12 muxlis pirveli punqtis Tanaxmad, paqtis

monawile saxelmwifoebi aRiareben TiToeuli adamianis uflebas

fizikuri da fsiqikuri janmrTelobis umaRles SesaZlo

standartebze. amave muxlis me-2 punqtis `d~ qvepunqtis Tanaxmad,

`zomebi, romlebic winamdebare paqtis monawile saxelmwifoebma
unda miiRon am uflebis sruli realizaciisaTvis, unda Seicavdes
RonisZiebebs, romlebic aucilebelia iseTi pirobebis Sesaqmnelad,
romlebic avadmyofobis SemTxvevaSi yvelasaTvis uzrunvelyofs

samedicino daxmarebasa da movlas~. paqtis me-2 muxlis pirveli

puqnti saxelmwifoTa zogad valdebulebebs gansazRvravs, romlis

mixedviTac:

winamdebare paqtis TiToeuli monawile saxelmwifo
kisrulobs valdebulebas, damoukideblad da saerTaSoriso
daxmarebisa da TanamSromlobis gziT, gansakuTrebiT,
ekonomikur d teqnikur sferoSi, misTvis xelmisawvdomi

resursebis maqsimaluri gamoyenebiT miiRos zomebi am paqtiT
aRiarebuli uflebebis progresulad sruli
realizaciisaTvis yvela saTanado saSualebebiT,
sakanonmdeblo zomebis miRebis CaTvliT.

anu, paqti saxelmwifoebs ki ar avaldebulebs TiToeuli

adamianisTvis janmrTelobis umaRlesi standartis myisier

uzrunvelyofas, aramed am mizniT TandaTanobiT zomebis gatarebas,

arsebuli resursebis farglebSi. gansaxilveli saqmis farglebSi

yvelaze metad mniSvnelovania paqtis me-2 muxlis me-2 punqti,

romelic paqtiT uzrunvelyofili uflebebiT sargeblobisas

krZalavs diskriminacias, Tumca amave muxlis me-3 punqti
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ganviTarebad saxelmwifoebs aZlevs diskrecias Tavad gansazRvron,

ra moculobiT SeuZliaT am paqtiT aRiarebuli uflebebis

uzrunvelyofa im pirTaTvis, romlebic ar arian maTi moqalaqeebi.

anu, iqidan gamomdinare, rom socialuri uflebebis uzrunvelyofa

pirdapir dakavSirebulia arsebul finansur resursebTan,

saxelmwifos aqvs valdebuleba pirvel rigSi sakuTari moqalaqeebis

saWiroebebi daakmayofilos da Semdeg izrunos aramoqalaqeebisTvis

socialuri uflebebis uzrunvelyofaze.

aRniSnulidan gamomdinare, mizanSewonilia, rodesac

moqalaqeobis niSniT gansxvavebul mopyrobas adgili aqvs

socialuri uflebebiT sargeblobis konteqstSi, mxedvelobaSi iqnes

miRebuli paqtiT saxelmwifoebze dakisrebuli gansxvavebuli

valdebulebis buneba. pirvel rigSi, Tavad saxelmwifo organoebs

moeTxovebaT es garemoeba daasaxelon gansxvavebuli mopyrobis erT-

erT legitimur miznad Tu resursebis simwiris gamo ver xerxdeba

aramoqalaqeebisTvisac socialuri uflebebis uzrunvnelyofa da

Semdeg saxalxo damcvelma diskriminacia unda daadginos mxolod

am garmoebis kargad gaanalizebis Semdeg yovel individualur

SemTxvevaSi.

7.2.3.7.2. gadawyvetileba dainteresebuli mxareebis monawileobis

gareSe
2016 wlis 13 maiss saqarTvelos saxalxo damcvelma

rekomendaciiT mimarTa saqarTvelos mTavrobas, SeimuSavos

„umaRlesi ganaTlebis Sesaxeb“ saqarTvelos kanonSi Sesatani

cvlilebebis proeqti kanonis Tanasworobis principTan

SesabamisobaSi moyvanis mizniT da yvela studentisTvis

uzrunvelyos umaRlesi saganmanaTleblo dawesebulebis marTvis

procesSi monawileobis ufleba maTi gaerTianebisadmi kuTvnilebis

miuxedavad.851 am saqmeze 2016 wlis 20 aprils saqarTvelos saxalxo

damcvelma sakuTari iniciativiT daiwyo saqmis warmoeba umaRlesi

ganaTlebis maregulirebel kanonmdeblobaSi Tanasworobis

uflebis darRvevis Seswavlis mizniT ivane javaxiSvilis Tbilisis

851 saqarTvelos saxalxo damcvelis rekomendacia saqarTvelos xelisuflebis
mier ganxorcielebuli gaerTianebis wevrobis niSniT diskriminaciis faqtis
dadgenis Sesaxeb, N 13-3/4581, 13.05.2016.
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saxelmwifo universitetis studentebis mier dawyebuli saprotesto

aqciebis sapasuxod.852

am gadawyvetilebaSi, pirvel rigSi, TvalSisacemia is

garemoeba, rom saxalxo damcveli saWirod miiCnevs `umaRlesi

ganaTlebis Sesaxeb~ saqarTvelos kanonSi cvlilebis Setanas da

rekomendaciiT mimarTavs saqarTvelos mTavrobas, romelsac

SeuZlia mxolod cvlilebebis proeqtis parlamentSi inicireba,

magram ara cvlilebis Setana. am SemTxvevaSi, logikuri iqneboda

kanonSi cvlilebis rekomendaciiT sakanonmdeblo organosTvis

miemarTa. miT umetes, antidiskriminaciuli kanonis me-6 muxlis me-2

punqtis `d~ qvepunqtis Tanaxmad, saqarTvelos kanonmdeblobiT

miniWebuli uflebamosilebebis gansaxorcieleblad saqarTvelos

saxalxo damcveli am kanonis miznebisaTvis `SeimuSavebs

mosazrebebs aucilebeli sakanonmdeblo cvlilebebis Sesaxeb da

maT sakanonmdeblo winadadebis saxiT warudgens saqarTvelos

parlaments~. Sesabamisad, Tu saxalxo damcveli dainaxavs

sakanonmdeblo cvlilebebis saWiroebas, mizanSewonili iqneba, rom

Tavad mimarTos sakanonmdeblo winadadebiT sakanonmdeblo organs

da ar sTxovos mTavrobas cvlilebebis proeqtis SemuSvaeba, rac

ufro met procedurebTan iqneba dakavSirebuli.

am SemTxvevaSi agreTve gamovlinda proceduruli xarvezi, rac

gamoixata imaSi, rom sakiTxis Seswavlis dros saqarTvelos

saxalxo damcvelma poziciis dafiqsireba ar sTxova arc mTavrobas

da arc parlaments. Sesabamisad, diskriminacia dadginda mxolod mis

mier sakiTxis damoukideblad Seswavlis safuZvelze. am SemTxvevaSi

swori iqneboda saxalxo damcvels gamoekveTa mopasuxe uwyeba da

mieca SesaZlebloba daesabuTebina, rom diskriminacia ar

ganxorcielebula. antidiskriminaciuli kanonis me-8 muxliT

gaTvaliswinebuli procedurebi, rac moicavs mtkicebis tvirTis

mopasuxeze gadatanas, saxalxo damcvelisTvis informaciisa da

mtkicebulebebis wardgenasa da saWiroebis SemTxvevaSi zepiri

mosmenis gamarTvas, vrceldeba ara mxolod saCivris safuZvelze

saqmis Seswavlaze, agreTve saxalxo damcvelis mier sakuTari

iniciativiT saqmis Seswavlis dros. winaaRmdeg SemTxvevaSi, saqme

ver CaiTvleba srulyofilad Seswavlilad da mxares ar eqneba

sakuTari poziciis dafiqsirebis SesaZlebloba. amitom,

mizanSewonilia, momavalSi saxalxo damcvelma sakuTari

852 iqve.
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iniciativiT saqmis Seswavlis dros srulad ixelmZRvanelos kanonis

me-8 muxliT dadgenili procedurebiT.

7.2.4. sasamarTlos praqtika antidiskriminaciuli kanonis
safuZvelze

saxalxo damcvelis praqtikisgan gansxvavebiT, sasamarTlos

SemTxvevaSi pirvel rigSi TvalSisacemia is garemoeba, rom

sasamarTlo sistemaSi ar xdeba antidiskriminaciuli kanonis

safuZvelze gansaxilveli saqmeebisa Tu miRebuli

gadawyvetilebebis sistematizacia da maTi sazogadoebisTvis

xelmisawvdomoba. sasamarTloebis vebgverdebze ar aris

SesaZlebeli uSualod diskriminaciasTan dakavSirebuli saqmeebis

moZieba. saxalxo damcvelis mier sasamarTloebidan miRebuli

informaciiT irkveva, 2014 wlis 7 maisidan 2016 wlis agvistos

bolomde saqarTvelos samoqalaqo saproceso kodeqsis me-73 karis

(samarTalwarmoeba diskriminaciasTan dakavSirebul saqmeebze) da

,,diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos

kanonis safuZvelze, arc erTi sarCeli ar Sesula 34-dan 14

sasamarTloSi.853

saxalxo damcvelis mier sasamarTloebidan miRebuli

pasuxebis Tanaxmad, diskriminaciasTan dakavSirebul saqmeebze,

miTiTebul periodSi, sul 19 sarCeli iqna wardgenili. aqedan, 3

saqme warmoebaSi ar miiRo sasamarTlom, 10 saqmeze diskriminaciis

faqti ar dadasturda, 1 saqme Seexeba Semakavebel orders, romelic

daamtkica sasamarTlom, 2 saqmeze ki sasamarTlom diskriminaciis

faqti daadgina, xolo 3 saqmeze mimdinareobs saqmis ganxilva.854

Tumca, unda iTqvas, rom es informaciac arasrulia, ramdenadac

miwodebuli gadawyvetilebebi ar moicavda araerT saqmes, romelzec

uSualod saxalxo damcvels hqonda sasamarTlos megobris

mosazrebebi wardgenili, an rekomendaciebi gamocemuli. agreTve,

saxalxo damcvels sasamarTlo sistemidan ar miewoda araerTi

sarCeli an gadawyvetileba, romlebic Tavdapirvelad saxalxo

damcvelis mier ganixileboda da Semdeg Sevida sasamarTloSi.855

853 saqarTvelos saxalxo damcvelis, specialuri angariSi diskriminaciis
winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis
Sesaxeb, seqtemberi 2016, 68.
854 iqve.
855 iqve, 70.
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yovelive es ar iZleva sasamarTlos praqtikis sistemuri

analizis SesaZleblobas, rac mniSvnelovnad SeuSlis xels

sazogadoebaSi kanonis moTxovnebis Taobaze cnobierebis amaRlebas,

kanonis moTxovnaTa ganWvretadobas da erTgvarovani praqtikis

Camoyalibebas. amitom, umTavresi rekomendacia sasamarTlo sistemis

mimarT aris, rom yvela doneze uzrunvelyos diskriminaciasTan

dakavSirebuli davebis aRricxva da Semdeg erTiani sistematizacia.

agreTve, aucilebelia, mosaxleobas raime formiT xeli

miuwvdebodes uSualod gadawyvetilebebze.

rac Seexeba calkeuli sasamarTlo gadawyvetilebebis

analizs, SesaZlebelia ZiriTadi tendenciebis gamokveTa da

mizanSewonilia maTi ganxilva.

7.2.4.1. kanonis interpretacia da adamianis uflebaTa dacvis
saerTaSoriso instrumentebis gamoyeneba

sasamarTlo gadawyvetilebebis analizisas pozitiuri

tendencia gamoikveTa, rom rodesac mxare miuTiTebs diskriminaciis

SesaZlo SemTxvevaze sasamarTlo am nawilSi xelmZRvanelobs

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos

kanonis normebis Sesabamisad. Tumca, sxvadasxva sasamarTloebis

mier kanonis gamoyeneba da interpretacia mkveTrad gansxvavdeba, rac

xels uSlis kanonis erTgvarovan aRqmas da ganWvretadobas. kerZod,

calkeul sasamarTlo gadawyvetilebebSi mxolod miTiTebulia

kanonis mizansa da diskriminaciis akrZalvis moTxovnaze, Tumca

aRar xdeba msjeloba es normebi rogor miesadageba konkretul

gansaxilvel SemTxvevas da gadawyvetileba ar aris saTanadod

dasabuTebuli.856 kanonis interpretaciisa da gadawyvetilebis

dasabuTebis gareSe ki mxareebs ar eqnebaT SesaZlebloba saTanadod

isargeblon gasaCivrebis uflebiT, radgan maT ar ecodinebaT ratom

dadginda an ar dadginda konkretul saqmeSi diskriminaciis faqti.

meore mxriv ki, arsebs calkeuli gadawyvetilebebi, romlebSic

sasamarTlom detalurad ganmarta kanonidan gamomdinare

diskriminaciis dasadgenad aucilebeli yvela elementis moTxovna857

856 ix. siRnaRis raionuli sasamarTlos 2016 wlis 6 aprilis gadawyvetileba
saqmeze N2/461-15w, §§6.4-6.5; quTaisis saapelacio sasamarTlos 2015 wlis 16 ivlisis
gadawyvetileba saqmeze N3/b-221-15w, §4.
857 baTumis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 19
seqtemberis gadawyvetileba saqmeze №2-540/15, §6.2; quTaisis saqalaqo sasamarTlos
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da Tbilisis saapelacio sasamarTlom pirdapir strasburgis

sasamarTlos mier dadgenili testiTac ki ixelmZRvanela.858

agreTve pozitiuri aRniSvnis Rirsia, rom calkeuli

sasamarTloebi gadawyvetilebis dasabuTebis dros eyrdnobian

rogorc saqarTvelos sakonstitucio sasamarTlos

gadawyvetilebebs,859 ise adamianis uflebaTa dacvis saerTaSoriso

da regionul instrumentebs. kerZod, sasamarTloebi uTiTeben

adamianis uflebaTa evropuli konvenciis;860 samoqalaqo da

politikuri uflebebis Sesaxeb saerTaSoriso paqtis;861 ekonomikuri,

socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso

paqtis;862 evropis socialuri qartiisa863 da Sromis saerTaSoriso

organizaciis normebs,864 agreTve strasburgis sasamarTlos

gadawyvetilebebs.865 cxadia, misasalmebelia calkeuli

sasamarTloebis mxridan adamianis uflebaTa dacvis saerTaSoriso

standartebis gamoyeneba da mizanSewonilia, amgvari praqtika

mxolod calkeul sasamarTloebs ar hqondeT.

antidiskriminaciuli kanonis interpretaciis konteqstSi

Zalian mniSvnelovani ganmarteba gaakeTa quTaisis saqalaqo

sasamarTlom, romliTac ar dauSva kanonis moqmedebis sferos

daviwroveba. kerZod, mopasuxe mxare miuTiTebda kanonis me-3 muxlze,

romlis mixedviTac,

2016 wlis 10 maisis gadawyvetileba saqmeze N 2/1333-15, §6.1; zestafonis raionuli
sasamarTlos 2015 wlis 19 martis gadawyvetileba saqmeze N110310014657804, §§7.1.29-
7.1.38.
858 Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis 2016 wlis
24 martis gadawyvetileba saqmeze N3b/1907-15; N330310014652583, §5.2.1.
859 quTaisis saqalaqo sasamarTlos 2016 wlis 10 maisis gadawyvetileba saqmeze N
2/1333-15, §6.1.
860 ix. baTumis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 19
seqtemberis gadawyvetileba saqmeze №2-540/15, §6.2; quTaisis saqalaqo sasamarTlos
2016 wlis 10 maisis gadawyvetileba saqmeze N 2/1333-15, §6.1.
861 iqve, §6.3;
862 Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis 2016 wlis
24 martis gadawyvetileba saqmeze N3b/1907-15; N330310014652583, §5.2.1.
863 iqve.
864 iqve.
865 quTaisis saqalaqo sasamarTlos 2016 wlis 10 maisis gadawyvetileba saqmeze N
2/1333-15, §6.1; Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis
2016 wlis 24 martis gadawyvetileba saqmeze N3b/1907-15; N330310014652583, §5.2.1;
baTumis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 19
seqtemberis gadawyvetileba saqmeze №2-540/15, §6.2.
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am kanonis moTxovnebi vrceldeba sajaro dawesebulebebis,
organizaciebis, fizikuri da iuridiuli pirebis qmedebebze
yvela sferoSi, magram mxolod im SemTxvevaSi, Tu es qmedebebi
ar regulirdeba sxva samarTlebrivi aqtiT, romelic
Seesabameba am kanonis me-2 muxlis me-2 da me-3 punqtebs.

mopasuxe mxare aRniSnavda, rom sadavo urTierToba

daregulirebuli iyo zogadi administraciuli kodeqsiTa da

administraciuli saproceso kodeqsiT, amitom antidiskriminaciuli

kanoni ar unda gamoyenebuliyo. sasamarTlom imave me-3 muxlze

miTiTebiT ganmarta, rom SesaZloa urTierToba sxva samarTlebrivi

aqtiT regulirdeba, Tumca es ukanaskneli mainc SesabamisobaSi unda

iyos `diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanonis me-2 muxlis me-2 da me-3 punqtebTan.866

Sesabamisad, sworad ganisazRvra antidiskriminaciuli kanonis

moqmedebis sfero, romelic calkeul SemTxvevebSi SesaZloa

srulad ar vrceldebodes sadavo urTierTobaze, Tumca nebismier

SemTxvevaSi pirdapiri da iribi diskriminaciis amkrZalavi normebi

iqneba gamoyenebuli da sxva samarTlebriv aqtze miTiTebiT ver

moxerxdeba kanonis gverdis avla.

7.2.4.2. diskriminaciasTan dakavSirebul saqmeebSi gamoyenebuli

mtkicebis tvirTi
rogorc ukve araerTxel aRiniSna diskriminaciis winaaRmdeg

efeqturad sabrZolvelad ̀ diskriminaciis yvela formis aRmofxvris

Sesaxeb~ saqarTvelos kanoniT dadgenili erT-erTi

umniSvnelovanesi proceduruli garantia aris mtkicebis tvirTis

mopasuxeze gadatana.867 saxalxo damcvelis mier ganxilulma

saqmeebma aCvena, rom kanonis es moTxovna praqtikaSi aqtiurad

gamoiyeneba. rac Seexeba sasamarTloSi saqmis ganxilvas,

antidiskriminaciuli kanonis msgavsi moTxovna mocemulia

samoqalaqo saproceso kodeqsis 3633 muxlSi.

sasamarTlos gadawyvetilebebis Seswavlisas gamovlinda, rom

calkeuli sasamarTloebi diskriminaciasTan dakavSirebuli davebis

866 quTaisis saqalaqo sasamarTlos 2016 wlis 10 maisis gadawyvetileba saqmeze N
2/1333-15, §6.2.
867 ix. diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanoni me-8
muxlis me-2 punqti.
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ganxilvisas saerTod ar uTiTeben mtkicebis gansxvavebul

standartze,868 rac diskriminaciis savaraudo msxverpls

araxelsayrel mdgomareobaSi ayenebs da ar Seesabameba kanonis

moTxovnas. zogierT SemTxvevaSi rCeba STabeWdileba, rom

sasamarTlo zRvars ar avlebs mtkicebis zogad da am specialur

standarts Soris. magaliTad, erT-erT saqmeze baTumis saqalaqo

sasamarTlom samoqalaqo saproceso kodeqsis 3633 muxlze da

strasburgis sasamarTlos precedentul samarTalze miTiTebiT

absoluturad sworad ganmarta, rom diskriminaciis faqtis ar

arsebobis mtkicebis tvirTi mopasuxes ekisreba.869 Tumca, imave

gadawyvetilebaSi sasamarTlo sxva mopasuxesTan mimarTebiT,

mtkicebis tvirTs ukve samoqalaqo saproceso kodeqsis me-3 da me-4

muxlebis safuZvelze dispoziciurobisa da SejibrebiTobis

principebis farglebSi ganixilavs.870 es principebi samoqalaqo

davebSi mxareebs mtkicebis Tanabar tvirTs akisrebs da

sasamarTlos miaCnia, rom igive wesi moqmedebs diskriminaciasTan

dakavSirebuli samarTalwarmoebis drosac. anu, sasamarTlo ambobs,

rom mtkicebis tvirTi mxareebs Soris Tanabrad nawildeba, rom es

wesi diskriminaciis SemTxvevebzec unda gavrceldes da amis

safuZvlad uTiTebs samoqalaqo saproceso kodeqsis 3633 muxls,

romlis mixedviTac mtkicebis tvirTi mopasuxeze gadadis.871

savaraudod, sasamarTlom CaTvala, rom diskriminaciis

SemTxvevebSic mtkicebis tvirTi Tanabaria, radgan pirvel rigSi,

mosarCelem unda waradginos faqtebi da Sesabamisi mtkicebulebebi,

romlebic diskriminaciuli qmedebis ganxorcielebis varaudis

safuZvels iZleva. ra Tqma unda, diskriminaciasTan dakavSirebul

davebSi mosarCele mtkicebis tvirTisgan gaTavisuflebuli ar aris,

Tumca gansxvavebiT sxva davebisgan misi movaleobaa mxolod

diskriminaciis varaudis SeqmnisTvis sakmarisi mtkicebulebebi da

informacia waradginos, ris Semdegac mTliani tvirTi mopasuxeze

gadadis. bunebrivia, varaudis SeqmnisTvis gacilebiT dabali

standarti gamoiyeneba, vidre diskriminaciis faqtis

dadasturebisTvis, risi tvirTisganac aris swored diskriminaciis

868 ix. siRnaRis raionuli sasamarTlos 2016 wlis 6 aprilis gadawyvetileba
saqmeze N2/461-15w, §§6.4-6.5; quTaisis saapelacio sasamarTlos 2015 wlis 16 ivlisis
gadawyvetileba saqmeze N3/b-221-15w, §4.
869 baTumis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 19
seqtemberis gadawyvetileba saqmeze №2-540/15, §6.6.
870 iqve, §6.8.
871 iqve.
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savaraudo msxverpli gaTavisuflebuli. amitom, mizanSewonilia,

sasamarTloebma sworad gamoiyenon es saproceso norma da

diskriminaciis savaraudo msxverplebs zedmeti mtkicebis tvirTi ar

daakisron. magaliTad, zestafonis raionulma sasamarTlom

ixelmZRvanela samoqalaqo saproceso kodeqsis me-4 muxliT

dadgenili mtkicebis standartiT da imis gamo, rom mosarCelis mier

warmodgenili mtkicebulebebi ar miiCnia sakmarisad, darRveva ar

daadgina.872 anu, miuxedavad imisa, rom mosarCele diskriminaciazec

miuTiTebda, mtkicebis tvirTi ar gadaitana meore mxareze.

Tumca, aqve unda iTqvas, rom arsebobs iseTi

gadawyvetilebebic, sadac sasamarTlom ara mxolod kanonis

farglebSi, aramed maT Soris strasburgis sasamarTlos mier

dadgenili standartebis Sesabamisad gamoiyena mtkicebis tvirTTan

dakavSirebuli normebi da savaraudo diskriminaciis faqtis

gabaTilebis valdebuleba mopasuxes daakisra.873 gansakuTrebiT

aRniSvnis Rirsia quTaisis saqalaqo sasamarTlos gadawyvetileba,

romelSic sasamarTlom ara mxolod xazi gausva mtkicebis tvirTis

mopasuxeze gadatanas, aramed iqve ganmarta, rogor SeuZlia

mopasuxes am valdebulebis Sesruleba. kerZod, `sasamarTlo
ganmartavs, rom diskriminaciis savaraudo Camdens braldebebis

gabaTileba SeuZlia ori gziT: daamtkicos rom mosarCele realurad
ar aris misi `komparatoris~ msgavs an Tanafard situaciaSi, an
gansxvavebuli mopyroba efuZneba ara dacul safuZvels, aramed sxva
obieqtur gansxvavebas. Tu Camdeni ver SeZlebs braldebis

gabaTilebas, maSin unda amtkicos, rom gansxvavebuli mopyroba
obieqturi mizezebiT iyo gamarTlebuli da proporciul
RonisZiebas warmoadgenda~.874

7.2.4.3. diskriminaciis Sedegad miyenebuli zianis anazRaureba
antidiskriminaciuli kanonisa da saxalxo damcvelis

praqtikis mimoxilvisas rogorc aRiniSna, diskriminaciis winaaRmdeg

brZolis efeqturobas kiTxvis niSnis qveS ayenebs is garemoeba, rom

872 zestafonis raionuli sasamarTlos 2015 wlis 19 martis gadawyvetileba saqmeze
N110310014657804, §§7.1.22-7.1.25.
873 Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis 2016 wlis
24 martis gadawyvetileba saqmeze N3b/1907-15; N330310014652583, §5.2.1.
874 quTaisis saqalaqo sasamarTlos 2016 wlis 10 maisis gadawyvetileba saqmeze N
2/1333-15, §6.1.
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saxalxo damcveli uflebamosilia miiRos mxolod sarekomendacio

gadawyvetilebebi da kanonmdebloba ar iTvaliswinebs maTi

iZulebiT aRsrulebis SesaZleblobas. am sarekomendacio meqanizmis

erTgvarad makompensirebeli garemoebaa, rom antidiskriminaciuli

kanonis me-10 muxlis pirveli punqtis Tanaxmad, `nebismier pirs,

romelic Tavs diskriminaciis msxverplad miiCnevs, ufleba aqvs,
sasamarTloSi Seitanos sarCeli ... da moiTxovos moraluri an/da
materialuri zianis anazRaureba~. agreTve, samoqalaqo saproceso

kodeqsis 3632 muxlis me-3 punqtis Sesabamisad, mosarCeles SuZlia

moiTxovos rogorc diskriminaciuli qmedebis Sewyveta an/da misi

Sedegebis aRmofxvra, agreTve moraluri an/da materialuri zianis

anazRaureba. anu, sasamarTlo diskriminaciis faqtis dadasturebis

SemTxvevaSi mopasuxisTvis pasuxismgeblobis dadgenisas

ixelmZRvanelebs imiT Tu ras iTxovs mosarCele. Sesabamisad, zianis

anazRaurebas sasamarTlo mopasuxes daakisrebs mxolod im

SemTxvevaSi Tu amas mosarCele moiTxovs. ase magaliTad, quTaisis

saqalaqo sasamarTlom mopasuxes mxolod diskriminaciis Sedegebis

aRmofxvra daakisra da ara zianis anazRaureba, radgan mosarCele

mxolod Sedegebis aRmofxvras iTxovda.875

amasTan, aRsaniSnavia, rom sasamarTlo mosarCelis pozicias

iTvaliswinebs zianis odenobis gansazRvris drosac. magaliTad,

baTumis saqalaqo sasamarTlom moraluri zianis odenobis

gansazRvrisas ixelmZRvanela samoqalaqo saproceso kodeqsis 248-e

muxliT, romlis mixedviTac, sasamarTlos ufleba ara aqvs

miakuTvnos Tavisi gadawyvetilebiT mxares is, rac mas ar uTxovia,

an imaze meti, vidre is moiTxovda. amitom, radgan diskriminaciis

msxverpli sarCelSi moraluri zianis saxiT mxolod 1 laris

anazRaurebas iTxovda, sasamarTlom moraluri zianis odenobad

swored 1 lari gansazRvra.876

diskriminaciis faqtis dadasturebis Semdeg rogorc

materialuri, ise moraluri zianis anazRaureba daakisra mopasuxes

Tbilisis saapelacio sasamarTlom da ganmarta, rom zianis

anazRaurebisTvis aucilebelia saxeze iyos kanonis darRveva, ziani

875 quTaisis saqalaqo sasamarTlos 2016 wlis 10 maisis gadawyvetileba saqmeze N
2/1333-15, §6.2.
876 baTumis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2016 wlis 19
seqtemberis gadawyvetileba saqmeze №2-540/15, §6.7.
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da maT Soris mizezobrivi kavSiri.877 es formula absoluturad

logikuria, Tumca moraluri zianis nawilSi ar iqneba

gamarTlebuli pirs moeTxovos miRebuli zianisa da mizezobrivi

kavSiris mtkiceba. rogorc baTumis saqalaqo sasamarTlom ganmarta,

`diskriminaciasTan dakavSirebul saqmeebSi mosarCeles aRar

sWirdeba damatebiT misi araqonebrivi uflebis darRvevis faqtis
damtkiceba da diskriminaciuli mopyrobis arseboba avtomaturad
iZleva moraluri zianis anazRaurebis saSualebas, xolo damdgari
zianis simZimis, dazaralebulis subieqturi damokidebulebis da

moraluri zianis mimarT gancdebis intensivobis, Selaxuli
uflebis mniSvnelobis gaTvaliswinebiT sasamarTlo gansazRvravs
moraluri zianis odenobas~.

aRniSnulidan gamomdinare SeiZleba iTqvas, rom

antidiskriminaciuli kanonis safuZvelze sasamarTlos SeuZlia

rogorc diskriminaciis Sedegebis aRmofxvra, ise moraluri da

materialuri zianis anazRaureba. amdenad, diskriminaciis winaaRmdeg

brZolis samarTlebrivi da instituciuri meqanizmebi efeqturia,

Tumca saWiroa maTi saTanado gamoyeneba praqtikaSi, rac moiTxovs

msxverplebis cnobierebisa da mosamarTleebis kvalifikaciis

amaRlebas, rom srulyofilad iqnes gamoyenebuli arsebuli

meqanizmebi.

877 Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis 2016
wlis 24 martis gadawyvetileba saqmeze N3b/1907-15; N330310014652583, §5.2.1.
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daskvna

dasaxuli miznis Sesabamisad, kvleva Seexo Tanasworobis

uflebis realizebasTan dakavSirebul problemur aspeqtebs

saerTaSoriso, regionul da erovnul doneze. kerZod,

diskriminaciis, rogorc Tanasworobis uflebis darRvevis,

samarTlebrivi bunebis ganxilvis Semdeg gaanalizda mis winaaRmdeg

efeqturad brZolisTvis saWiro RonisZiebebi da Seswavlil iqna

diskriminaciis zogadi akrZalvis paralelurad specialuri

antidiskriminaciuli aqtebis miRebis mizanSewoniloba. imis

gaTvaliswinebiT, rom adamianis uflebebi qmnian erTian sistemas,

calke ganxilul iqna Tu ra gavlenas axdens Tanasworobis uflebis

implementaciaze sxva uflebebTan urTierTqmedeba da

gansakuTrebuli yuradReba daeTmo socio-ekonomikur uflebebTan

mimarTebas. kvlevis calke mimarTuleba Seexo Tanasworobis

uflebis konteqstSi gansakuTrebul subieqts da sferos. kerZod,

Seswavlil iqna umciresobis, rogorc Tanasworobis uflebis

jgufurad mflobelis Taviseburebebi da arCevnebi, rogorc yvelaze

gamorCeuli sfero, romlis yvela aspeqti pirdapir dakavSirebulia

TanasworobasTan.

TiToeuli am sakiTxebis Seswavlis dros ganxilul iqna Tu

ra gavlenas SeiZleba axdendes es calkeuli aspeqti Tanasworobis

uflebis saqarTveloSi implementaciaze, Tumca sruli suraTis

Sesaqmnelad me-7 Tavi mTlianad daeTmo saqarTveloSi Tanasworobis

uflebis uzrunvelyofis sakiTxs da gaanalizda diskriminaciis

amkrZalavi konstituciuri normisa da antidiskriminaciuli kanonis

samarTlebrivi mniSvneloba da praqtikuli implementaciis

Taviseburebebi.

aRniSnuli Temebis farglebSi saerTaSoriso organizaciebisa

da calkeuli saxelmwifoebis samarTlebrivi da instituciuri

meqanizmebis kvlevis Sedegad SeiZleba daskvnis gakeTeba, rom

Tanamedrove samarTalSi jer kidev Zalian bevri xelSemSleli

garemoeba arsebobs, romelTa gamoc ver xerxdeba Tanasworobis

uflebis saTanado realizeba saerTaSoriso, regionul da erovnul

doneze. cxadia, es garemoebebi gavlenas axdens saqarTvelozec,

romlis SemTxvevaSic damatebiT barierebs qmnis uSualod qveynis

SigniT arsebuli sxvadasxva faqtori. Sesabamisad, Sejamda
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Tanasworobis uflebis zogadi problemuri aspeqtebi da Semdeg

gamoikveTa uSualod saqarTvelosTvis damaxasiaTebeli garemoebebi.

a) qmedebis diskriminaciad kvalifikaciis sirTuleebi
saerTaSoriso konvenciebis, adamianis uflebaTa evropuli

sasamarTlos gadawyvetilebebisa da evrokavSiris

anridiskriminaciuli direqtivebis analizis Sedegad gamoikveTa

diskriminaciis Semadgeneli elementebi. YTumca, mixedavad

diskriminaciis samarTlebrivi kategoriis maxasiaTebeli

elementebis identificrebisa, kvlevam aCvena, rom maTi zusti

mniSvneloba arasakmarisad cxadia da arsebobs praqtikaSi

araerTgvarovani gamoyenebis safrTxe. Sesabamisad, sakmaod

problematuria konkretuli qmedebis diskriminaciad kvalifikacia.

a.a) Sesadarebeli kategoriis arasworad gansazRvris riski

pirvel rigSi, sakmaod rTuli Sesafasebelia rodis aris

gansxvavebuli moyroba mniSvnelovnad TanasworTan an analogiur

mdgomareobaSi myof pirTan SedarebiT. es kategoria obieqturi

niSnebiT ar izomeba da praqtikaSi xSirad SeiZleba damokidebuli

iyos individualuri Semfaseblis subieqtur poziciaze. amitom,

riskebis Semcirebis mizniT rekomendebulia mosamarTleebisa da

antidiskriminaciuli normebis interpretaciaze pasuxismgebeli sxva

pirebis kvalifikaciis mudmiv amaRlebaze zrunva.

a.b) diskriminaciuli niSnebis Taobaze arsebuli bundovaneba

Tanasworobis uflebis saTanado implementacias

gansakuTrebiT kiTxvis niSnis qveS ayenebs diskriminaciis niSnebTan

mimarTebiT arsebuli bundovaneba. kerZod, saerTaSoriso da

regionul doneze Camoyalibebulia midgoma, rom diskriminaciuli

niSnebis CamonaTvali ar unda iyos amomwuravi, Tumca saerTaSoriso

da regionuli organoebis praqtika aCvenebs, rom diskriminaciis

dasadgenad aucilebelia diskriminaciuli niSnis arseboba. kvlevam

rogorc aCvena, pirisTvis damaxasiaTebeli diskriminaciuli niSani

aris umetes SemTxvevaSi gansxvavebuli mopyrobis mizezi, motivi.

Tumca, calkeul SemTxvevebSi gansxvavebuli mopyrobis motivi

agreTve SeiZleba iyos ubralod sxva piris privilegirebul
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mdgomareobaSi Cayeneba. Sesabamisad, mxolod is garemoeba, rom

gansxvavebuli mopyroba rame niSnis gamo ar ganxorcielebula ar

niSnavs imas, rom diskriminacias ar hqonia adgili. ufro metic,

SesaZloa diskriminacias adgili hqondes im SemTxvevaSic ki,

rodesac gansxvavebuli mopyrobis motivi saerTod ar arsebobs da

Sedegi mainc diskriminaciulia. ganxilvam aCvena, rom diskriminaciis

akrZalva aris rogorc Tanasworobis uflebis, ise Tanasworobis

principis damdgeni norma.878 Tanasworobis principis realizeba ki

ar SeiZleba damokidebuli iyos teqnikur winapirobebze, radgan

Tanasworoba irRveva im momentidan, rodesac pirs sxvebTan

SedarebiT gansxvavebulad epyrobian da ar arsebobs am mopyrobis

gamarTleba.879 Tu diskriminacia aucileblad dakavSirebuli iqneba

raime niSnis arsebobaze, maSin Tanasworobis darRvevis bevri

SemTxveva regulirebis miRma darCeba. am konteqstSi, udavod,

misasalmebelia, rom saqarTvelos sakonstitucio sasamarTlo

Tanasworobis uflebaSi Carevaze msjelobs maSinac, rodesac

saerTod ar aris gamokveTili diskriminaciuli niSani880 da es

midgoma ufro zustad Seesabameba Tanasworobis principis

suliskveTebas vidre gaeros adamianis uflebaTa dacvis

komitetebisa da strasburgis sasamarTlos praqtika.

yovelive aRniSnulidan gamomdinare rekomendebulia:

1. gaeros adamianis uflebaTa dacvis komitetebma individualuri

saCivrebis ganxilvisas da zogadi rekomendaciebis/komentarebis

gamocemis dros diskriminaciuli niSani diskriminaciis aucilebel

elementad ar miiCnion;

2. adamianis uflebaTa evropulma sasamarTlom evropuli konvenciis

me-14 muxli farTod ganmartos da ixelmZRvanelos Rasmussen-is
saqmeSi dadgenili midgomiT, romlis mixedviTac diskriminaciis

dasadgenad aucilebeli ar aris konkretuli niSnis gansazRvra;881

878 Individual opinion submitted by Mr.Nisuke Ando, Mr. Kurt Herndl and Mr. Birame Ndiaye, concerning
the Views of the Committee on communication No. 395/1990, M. Th. Sprenger v. the Netherlands.
879 Gerards J., The Discrimination Grounds of Article 14 of the European Convention on Human Rights,
“Human Rights Law review”, 13, 2013, 119.
880 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §
22.
881 Rasmussen v Denmark, App. no. 8777/79 (ECtHR, 28 November 1984), § 34.
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3. saqarTvelos sakonstitucio sasamarTlom SeinarCunos

konstituciis me-14 muxlis farTo interpretacia diskriminaciul

niSnebTan mimarTebiT;

4. `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos

kanonis me-2 muxlis me-2 da me-3 punqtebSi Sevides cvlileba da

amoRebul iqnes fraza `romelime niSnis gamo~, ris Semdegac

diskriminaciad CaiTvleba yovelgvar niSanze miTiTebis gareSe piris

araxelsayrel mdgomareobaSi Cayeneba, romelsac ar aqvs obieqturi

da gonivruli gamarTleba. am cvlilebis ganxorcielebamde saerTo

sasamarTloebma da saxalxo damcvelma diskriminacia ganmarton

farTod, ise rom romelime niSnis arseboba ar iyos aucilebeli

winapiroba diskriminaciis dasadgenad.

a.g) uflebrivad da faqtobrivad araxelsayreli mdgomareoba

analizis Sedegad unda iTqvas, rom, aseve, arasaTanadod aris

Camoyalibebuli Tu raSi SeiZleba gamoixatos diskriminaciis

uaryofiTi mxare. saerTaSoriso da regionuli instrumentebis

Seswavlam cxadyo, rom diskriminaciis mizani an Sedegi uflebebiT

araTanasworad sargeblobaSi gamoixateba. agreTve, saqarTvelos

antidiskriminaciuli kanonis mizanic kanonmdeblobiT dadgenili

uflebebiT Tanasworad sargeblobis uzrunvelyofaa. es midgoma

srulad Seesabameba Tanasworobis uflebis arss, Tumca,

Tanasworobis principi ufro farTo Sinaarsis matarebelia da ar

gulisxmobs mxolod uflebebiT Tanasworad sargeblobas.882

rogorc warmoCinda, SesaZloa saxeze iyos sxva pirebTan SedarebiT

adamianis araxelsayrel mdgomareobaSi Cayenebis aSkara faqti,

magram ar ikveTebodes konkretuli uflebis araTanasworad

sargebloba. amitom, kvlevis Sedegad SeiZleba iTqvas, rom aseT

SemTxvevebSi mizanSewonilia, ganzogadoebuli xasiaTi miiRos

adamianis uflebaTa evropuli konvenciis me-12 oqmiT

gaTvaliswinebulma principma, romlis mixedviTac diskriminaciis

akrZalva mxolod kanonieri uflebebiT Tanasworad sargeblobas ar

gulisxmobs da vrceldeba sajaro momsaxurebis ganxorcielebaze.

rac Seexeba saqarTvelos antidiskriminaciuli kanonis moqmedebas,

rekomendebulia maqsimalurad farTod ganimartos Tu ras

gulisxmebs `kanonmdeblobiT dadgenili ufleba~ da masSi

moiazrebodes maT Soris saqarTvelos mier ratificirebuli

882 OSCE/ODIHR Opinion on the Draft Law on the Elimination of All Forms of Discrimination of Georgia
(Warsaw, 18 October 2013), § 27.
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saerTaSoriso konvenciebiT gaTvaliswinebuli uflebebi. nebismier

SemTxvevaSi, mxedvelobaSi unda iqnes miRebuli konstituciis me-7

muxlis moTxovna da adamianis uflebebi uSualod moqmed

samarTlad unda ganixilebodes.

a.d) diskriminaciis calkeuli saxeebis realizebis Taviseburebebi

analizis Sedegad rogorc dadginda, Tanasworobis uflebis

implementacias SesaZloa xeli SeeSalos, rodesac diskriminacia

sxvadasxva formiT vlindeba da ver xerxdeba qmedebis

diskriminaciad kvalifikacia.  am SemTxvevaSi, gansakuTrebiT unda

aRiniSnos arapirdapiri diskriminacia, romlis elementebic

Teoriulad gansazRvrulia, Tumca praqtikaSi sakmaod did

sirTuleebTan aris dakavSirebuli diskriminaciis iribi formis

dadastureba. aqve unda iTqvas, rom rogorc kvlevam aCvena, Zalian

rTulia iribi diskriminaciis winaaRmdeg brZola da amas is riskic

emateba, rom SesaZloa iribi diskriminaciis Tavidan asacileblad

gatarebuli pozitiuri zomebi Tavad Sefasdes diskriminaciad,

rasac realurad adgili hqonda strasburgis sasamarTloSi saqmeze

D.H. and others v. Czech Republic.883 amitom, rekomendebulia, sasamarTlo

organoebma gansakuTrebuli yuradRebiT Seiswavlon saxelmwifos

mier gatarebuli pozitiuri zomebis datvirTva, raTa arasworad

diskriminaciad ar dakvalificirdes swored diskriminaciis

prevenciisTvis ganxorcielebuli RonisZiebebi da amiT saxelmwifo

organoebi ar gaxadon reluqtanturi, rom saTanadod Seasrulon

pozitiuri valdebulebebi.

rac Seexeba diskriminaciis sxva saxeebs, rogorc Seswavlis

dros gamovlinda, saerTaSoriso, regionul Tu erovnul doneze

xSirad miuTiTeben Semdegi formebis eqspliciturad gamoyofis

aucileblobaze: Seviwroveba, diskriminacia sxva pirTan kavSiris

gamo, diskriminacia nagulisxmevi niSnis gamo, segregacia,

diskriminaciis gamocxadebis ganzraxva, viqtimizacia, uari

gonivrul misadagebaze, brZaneba diskriminaciaze, mravalxmrivi

diskriminacia da sxv. am sakiTxebis analizis dros aRiniSna, rom

SesaZloa diskriminaciis TiToeuli am formis calke gamoyofiT

araferi daSavdes, Tumca pirdapiri da iribi diskriminaciis farTo

interpetaciis SemTxvevaSi yvela es kategoria iqneba moculi da

883 D.H. and Others v. the Czech Republic, App. no. 57325/00 (ECtHR [GC], 13 November 2007), § 155.
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maTi calke gamoyofis gansakuTrebuli saWiroeba ar ikveTeba.

amitom, mizanSewonilia, aqcenti diskriminaciis klasikuri saxeebis

farTo interpretaciaze gakeTdes da ara diskriminaciis axali

saxeebis gamokveTaze, romlebic arsobrivad arafers cvlian.

b) Tanasworobis uzrunvelsayofad saxelmwifoze dakisrebuli
calkeuli valdebulebebis naklovanebebi

diskriminaciis samarTlebrivi bunebis dadgenis Semdeg

ganisazRvra Tu ra RonisZiebebi unda ganxorcieldes saxelmwifos

mier diskriminaciasTan efeqturad sabrZolvelad. kvlevis Sedegad,

SeiZleba iTqvas, rom diskriminaciis aRmofxvrisken mimarTuli

brZola unda iyos mudmivi da kompleqsuri procesi, romelic

moicavs prevencias, diskriminaciis faqtebis gamovlenasa da misi

Sedegebis aRmofxvras. Tumca, am sakiTxebTan mimarTebiTac ar aris

saTanado sicxade.

b.a) diskriminaciuli Cveulebebis modificirebis valdebulebis
mizanSeuwonloba

ganxilvis dros gakritikebul iqna gaeros

antidiskriminaciuli konvenciebis moTxovna, rom saxelmwifoebma

moaxdinon diskriminaciuli Cveulebebis modificireba. erTi

SexedviT, es SeiZleba iyos mniSvnelovani prevenciuli RonisZieba,

Tumca gaumarTlebelia am valdebulebis saxelmwifoze dakisreba,

radgan saxelmwifo ar qmnis Cveulebebs da sakiTxavia rogor

SeiZleba man misi modificireba moaxdinos. amasTan, Cveuleba da

tradicia adamianis Sinagani rwmenis gamoxatulebaa, romelic

mniSvnelovan wvlils TamaSobs adamianis ganviTarebaSi da

gaumarTlebeli iqneba saxelmwifos misi modificirebis

valdebuleba hqondes. amitom, am sakiTxis analizis Sedegad

SeiZleba daskvnis gakeTeba, rom saxelmwifos diskriminaciuli

Cveulebebis modificirebis valdebuleba ki ar unda hqondes, aramed

unda arsebobdes iseTi samarTlebrivi garemo, sadac pirs SeeZleba

sakuTari uflebis dacva, romelic SeiZleba vinmes mier irRveodes

Cveulebaze dayrdnobiT. Sesabamisad, rekomendebulia saerTaSoriso

konvenciebSic msgavsi midgoma damkvidrdes da saxelmwifoebs ar

moeTxovoT Cveulebebis aRmosafxvrelad xisti RonisZiebebis

ganxorcieleba.
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b.b) faqtobrivi uTanasworobis aRmosafxvrelad pozitiuri zomebis
gatareba: SesaZleblobebis da ara Sedegebis Tanasworobis uzrunvelyofa

kvlevis Sedegad erT-erT yvelaze problemur sakiTxad

gamoikveTa saxelmwifoebze dakisrebuli pozitiuri zomebis is

kategoria, romelic de faqto uTanasoworobis aRmosafxvrelad

droebiTi zomebis gatarebas gulisxmobs. miuxedavad imisa, rom es

principi gaTvaliswinebulia gaeros konvenciebiT, Tavad

Tanasworobis arsidan gamomdinare, gaumarTlebelia aseTi

pozitiuri zomebis ganxorcieleba. pirvel rigSi, sakmaod saxifaToa

miznad iqnes dasaxuli de faqto Tanasworobis miRweva, radgan

bundovania rodis miiRweva es Tanasworoba da droebiTi RonisZieba

SesaZloa uvadod gagrZeldes. amasTan, Tanasworobis uflebis arsi

mdgomareobs adamianebisTvis Tanaswori SesaZleblobis miniWebaSi,884

rac avtomaturad iwvevs faqtobriv uTanasworobas. Sesabamisad, de

faqto Tanasworoba yvela sferoSi an verasodes miiRweva, an

miiRweva calkeuli jgufis mimarT xelovnurad upiratesobis

miniWebis, anu araTanaswori pirobebis SeqmniT. amitom, nebismier

SemTxvevaSi es Zalian saxifaTo kategoriaa, romelic Tavad qmnis

diskriminaciis safrTxes da mizanSewonili ar aris am principis

praqtikuli realizeba.

Temis farglebSi agreTve gaanalizda 1995 wels qalTa

meoTxe msoflio konferenciaze pekinSi miRebuli deklaracia,

romelmac calkeul avtorTa mtkicebiT Secvala Tanasworobis

klasikuri gageba da SesaZleblobebis Tanasworobis nacvlad

daadgina faqtobrivi Tanasworobis valdebuleba. kvlevam aCvena, rom

adamianis uflebaTa samarTalSi Tanasworobis sxvadasxva gageba ver

iarsebebs. Tanasworoba aris samarTlebrivi kategoria, romelic

Tanabar SesaZleblobas unda uzrunvelyofdes de iure da de faqto,

Tumca Sedegebi ver iqneba absoluturad Tanaswori. realurad,

pekinis deklaraciiT Tanasworobis axali koncefcia ki ar dadginda,

aramed ufro mkafio gaxda, rom Tanasworobis mizani SedegebSi unda

aisaxebodes. Tumca es bunebrivad unda xdebodes Tanabari

SesaZleblobebis realurad uzrunvelyofiT da ara xelovnurad,

Sedegebis procentulad Tu proporciulad gadanawilebiT.

zemoaRniSnulidan gamomdinare, mizanSewonilia, faqtobrivi
uTanasworobis aRmofxvris mizniT nebismieri RonisZieba

ganxorcieldes maqsimaluri sifrTxiliT, raTa Tavad ar gamowivios

884 xubua g., samarTlis Teoria, Tbilisi, 2004, 76.
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diskriminacia. am TvalsazrisiT, Zalian dabalansebuli midgoma

daafiqsira saqarTvelos saxalxo damcvelma erT-erT

rekomendaciaSi da rekomendebulia msgavsi midgomis ganzogadebuli

gamoyeneba pozitiur zomebTan mimarTebiT. kerZod, saxalxo

damcvelis mixedviT, 1) aucilebelia moxdes samizne jgufis

identificireba, romelic warsulSi ganicdida diskriminacias da

amitom aris faqtobrivad araTanasworo mdgomareobaSi; 2) aseTi

jgufis gamokveTis Semdeg maT avtomaturad ar unda mieniWoT

upiratesoba sxva pirebTan mimarTebiT da mxolod maSin Tu isini

sxvebis Tanabari kandidatebi iqnebian, dasaSvebia droebiTi

specialuri zomebis gatareba.

g) diskriminaciasTan efeqturad brZolis samarTlebrivi da
instituciuri meqanizmebis maxasiaTeblebi

ganxilvam aCvena, rom diskriminaciis faqtebis gamovlenisa

da reagirebisTvis aucilebelia efeqturi samarTlebrivi da

instituciuri meqanizmebis arseboba. antidiskriminaciuli normebi

unda iyos kompleqsurad asaxuli samoqalaqo, administraciul da

sisxlis samarTlis kanonmdeblobaSi ise, rom gaurkvevlad ar

xdebodes erTmaneTis gadafarva. kanonmdebloba saTanadod unda

asaxavdes diskriminaciis elementebs da mis saxeebs da

iTvaliswinebdes darRveuli uflebis aRsadgenad aucilebel

procedurebs. es ukanaskneli unda, erTi mxriv, uzrunvelyofdes

dazaralebulisTvis miyenebuli uaryofiTi Sedegebis reparacias,

romelic iqneba efeqturi da proporciuli, xolo, meore mxriv,

gaTvaliswinebuli unda iyos Sesabamisi sanqciebi, romelsac eqneba

Semakavabeli efeqti samomavlod diskriminaciuli qmedebis Cadenis

Tavidan asacileblad.

uSualod saqarTvelos antidiskriminaciul kanonTan

dakavSirebuli daskvnebi qveviT iqneba, aq ki kvlevis safuZvelze

SeiZleba Semdegi daskvnebisa da rekomendaciebis gakeTeba

saqarTveloSi arsebuli antidiskriminaciuli kanonmdeblobis

daxvewis mizniT. sxvadasxva aqtebSi arsebul antidiskriminaciul

normebs Soris yovelgvari koliziis Tavidan acilebis mizniT,

saWiroa konstituciis donezeve ganisazRvros diskriminaciis

elementebi. rogorc minimum, konstituciis teqstidan unda

dgindebodes, rom diskriminaciuli niSnebis CamonaTvali ar aris

amomwuravi da gansxvavebuli mopyroba gamarTlebulia mxolod
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obieqturi da gonivruli mizeziT. cxadia, nebismier SemTxvevaSi

konstituciuri normis ganmartebis prerogativa sakonstitucio

sasamarTlos gaaCnia, Tumca antidiskriminaciuli norma ufro

efeqturi iqneba Tu mas SeZlebisdagvarad mcire ganmarteba

dasWirdeba. Sesabamisad, rekomendebulia, sakonstitucio reformis
farglebSi gadaixedos konstituciis me-14 muxli da is ufro mkafio

da Tanamedrove gamowvevebis Sesatyvisi gaxdes.

ganxilvis Sedegad agreTve gamoikveTa diskriminaciisTvis

sisxlis samarTlis kodeqsiTa da antidiskriminaciuli kanoniT

dadgenili pasuxismgeblobis mkafio gamijvnis aucilebloba.

kerZod, sisxlis samarTlis kodeqsis 142-e da 1421 muxlebis

Sesabamisad, diskriminacia sisxlissamarTlebrivad dasjadia maSin,

Tu arsebiTad xdeba adamianis uflebis xelyofa. es ukanaskneli

sakmaod bundovani kriteriumia, radgan Tavad diskriminacia

adamianis Rirsebis Selaxvas iwvevs da es ukve unda iTvlebodes

adamianis uflebis arsebiT xelyofad. amitom, aucilebelia
aRniSnuli normebi ufro mkafiod gaimijnos antidiskriminaciuli

kanonis muxlebisgan, an sasamarTlo praqtikiT dadgindes mkafio

zRvari.

rac Seexeba Tanasworobis uzrunvelyofis instituciur

meqanizmebs, siRrmiseuli analizis gareSec dadginda, rom

sasamarTlo uflebis dacvis yvelaze mniSvnelovani saSualebaa,

Tumca sasamarTlos mandati aris kanoniT mkacrad gansazRvruli,

romelic darRveuli uflebis aRdgenaze aris orientebuli. kvlevis

Sedegad ki gamoikveTa, rom diskriminaciasTan brZola gacilebiT

farTo da kompleqsur midgomas saWiroebs, vidre mxolod ukve

gamovlenili diskriminaciis faqtebis sapasuxo zomebis gatareba.

Sesabamisad, mizanSewonilia yvela saxelmwifoSi arsebobdes

specialuri organo, romelic pasuxismgebeli iqneba

diskriminaciasTan sabrZolvelad kompleqsuri zomebis gatarebaze

da romlis mandatic moicavs prevenciis, diskriminaciis gamovlenisa

da misi Sedegebis aRmofxvris elementebs. amasTan, imisaTvis rom es

organo iyos efeqturi misi uflebamosileba unda vrceldebodes

rogorc sajaro, ise kerZo pirebis mier ganxorcielebul

diskriminaciis faqtebze. saqarTveloSi moqmedi

antidiskriminaciuli meqanizmebis saqmianoba qveviT iqneba

Sejamebuli.
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d) specialuri antidiskriminaciuli aqtebis miRebis dadebiTi
da uaryofiTi Sedegebi

Temis farglebSi ganxilul iqna zogadi da specialuri

antidiskirminaciuli aqtebis urTierTmimarTeba gaeros, regionul

da erovnul doneze. analizma warmoaCina, rom samive doneze msgavsi

tendencia SeimCneva specialuri antidiskriminaciuli aqtebis

miRebis kuTxiT, Tumca maTi samarTlebrivi mniSvneloba da

praqtikuli Sedegebi mainc individualuria. kvlevis Sedegad

SeiZleba daskvnis gakeTeba, rom diskriminaciis zogadi akrZalvis

paralelurad specialuri aqtebis miRebis realuri Rirebuleba or

aspeqtSi vlindeba: 1) specialuri aqtebi iZleva SesaZleblobas meti

yuradReba gamaxvildes konkretul niSanTan dakavSirebul

samarTlebriv aspeqtebze da gansakuTrebiT pozitiur

valdebulebebze; 2) specialuri aqtebis miRebas, rogorc wesi, Tan

sdevs implementaciaze monitoringis ganmaxorcielebuli

organoebis Seqmna.

Tumca, aqve unda aRiniSnos, rom es zogadi SesaZleblobebi

saTanadod ar iqna gamoyenebuli praqtikaSi da kvlevam warmoaCina,

rom saerTaSoriso, regionul da erovnul doneze yovelTvis ver

moxda samarTlebrivi kuTxiT im inovaciebis Semotana, rac

specialuri antidiskriminaciuli aqtebis miRebis Tanmdevi unda

yofiliyo. gansakuTrebiT damafiqrebelia tendencia, rom

specialuri konvenciebis calkeuli debulebebi, zogierT

SemTxvevaSi, qmnian safrTxes, rom sakiTxi ganixilebodes mxolod

im gadmosaxedidan, ris regulirebasac es konvencia isaxavs miznad

da saTanadod ar iqnes gaTvaliswinebuli adamianis uflebaTa

dacvis sistemis erTianoba da Tanmimdevruloba. kerZod, rasobrivi

diskriminaciis winaaRmdeg mimarTul konvenciebSi SeiniSneba

siZulvilis enis akrZalvis moTxovnis radikalizmi ise, rom saWiro

yuradReba ar aris gamaxvilebuli gamoxatvis Tavisuflebis

saWiroebebze. qalTa winaaRmdeg diskriminaciis amkrZalavi

konvenciebi ki aqcentis mxolod qalebze da ara zogadad sqesze

gakeTebiT, SesaZloa iribad aCendnen axal stereotips, rom

potenciurad kacebi arian damrRvevebi da qalebi diskriminaciis

msxverplebi, rac sakiTxs SesaZloa mxolod qalebis problemad

warmoaCendes. amasTan, zogierT SemTxvevaSi konvenciebSi saTanadod

ar aisaxa konkretuli daculi niSnis specifikisTvis

damaxasiaTebeli saWiroebebi da ufro zogadi regulaciebi iqna

gameorebuli, rac metwilad isedac dafaruli iyo zogadi
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antidiskriminaciuli normebiT. Sesabamisad, kvlevam aCvena, rom zog

SemTxvevaSi specialuri antidiskriminaciuli aqtebi realurad

aregulireben specifiur sakiTxebs, ris gamoc isini iqna miRebuli

da sxva SemTxvevebSi adgili aqvs zogadi normebis gameorebas, rac

aSkarad amcirebs am aqtebis Rirebulebas.

rac Seexeba specialuri antidiskriminaciuli aqtebis

praqtikul daniSnulebas, rogorc ganxilvam aCvena amgvari aqtebis

miRebas yvela doneze Tan axlavs specialuri organoebis Seqmna,

romlebsac ekisrebaT implementaciaze monitoringis funqcia. imis

gaTvaliswinebiT, rom adamianis uflebebis realuri Rirebuleba maT

praqtikul implementaciaSi vlindeba, monitoringis

ganmaxorcielebeli organoebis Seqmna specialuri

antidiskriminaciuli aqtebis yvelaze did pozitivad unda Sefasdes.

aseTi organoebi udides rols asruleben yvela doneze, Tumca

gansakuTrebuli datvirTva aqvT mainc gaeros farglebSi,

ramdenadac ar arsebobs adamianis uflebaTa dacvis saerTaSoriso

sasamarTlo da gaeros adamianis uflebaTa dacvis specialur

komitetebs uwevT kvazisasamarTlo funqciebis Sesrulebac.

ganxilvis dros aRiniSna, rom gaeros farglebSi mimdinareobs

muSaoba adamianis uflebaTa dacvis arsebuli meqanizmebis

gaZlierebis mizniT. Tumca, unda iTqvas, rom kvazisasamarTlo

funqciebiT aRWurvili komitetebi efeqtur meqanizmad mainc ver

Camoyalibdebian, radgan mxolod sarekomendacio gadawyvetilebebs

iReben. amitom, rekomendebulia, gaeros adamianis uflebebis dacvis

sistemis reformirebis umTavresi amocana adamianis uflebaTa

dacvis saerTaSoriso sasamarTlos Seqmna iyos,885 romelic

aRiWurveba Sesasruleblad savaldebulo gadawyvetilebebis

miRebis uflebamosilebiT da iqneba Zalian Zlieri meqanizmi

imisaTvis, rom saxelmwifoebi iyvnen realurad angariSvladebulni

gaeros winaSe.

yovelive aRniSnulis gaTvaliswinebiT, daskvnis saxiT,

SeiZleba iTqvas, rom diskriminaciis winaaRmdeg sabrZolvelad

specialuri aqtebis miReba qmnis mniSvnelovan SesaZleblobas, rom

erTi mxriv, samarTlebrivi TvalsazrisiT ufro detalurad

daregulirdes calkeuli niSnisTvis damaxasiaTebeli specifiuri

sakiTxebi, xolo, meore mxriv, meti yuradReba daeTmos praqtikuli

885 Trechsel S., A World Court for Human Rights, “Northwestern University Journal of International Human
Rights”, 1, 2004, 3.
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implementaciis sakiTxs. Sesabamisad, amgvari aqtebis miReba

mizanSewonilad SeiZleba CaiTvalos Tu iqneba saTanadod cxadad,

dabalansebulad da realisturad formulirebuli, rom

amovardnili ar iyos adamianis uflebebis dacvis saerTo

konteqstidan da Tavad ar Seqmnas stereotipuli da

diskriminaciuli midgomebi.

e) Tanasworoba, rogorc socialuri uflebebis
ganxorcielebis xelSemSleli da xelSemwyobi principi

adamianis uflebaTa sistemis erTianoba gulisxmobs imas, rom

adamianis ZiriTadi uflebebi aris ganuyofeli da

urTierTdamokidebuli, rac gamoricxavs maT Soris raime saxis

winaswargansazRvruli ierarqiis arsebobas.886 Tanasworobis ufleba

ver iarsebebs damoukideblad da misi implementaciis dros

yovelTvis gaTvaliswinebuli unda iqnes sxva uflebebTan mimarTeba.

zemoT ganxiluli siZulvilis enis akrZalvis garda, rodesac

Tanasworobas mieniWa gamoxatvis TavisuflebasTan mimarTebiT

upirobo upiratesoba, kvlevis dros gamovlinda agreTve

SemTxvevebi, rodesac diskriminaciis akrZalvas mieniWa primati

rwmenis TavisuflebasTan mimarTebiT da am ukanasknelis SezRudva

ar momxdara yvelaze naklebad radikaluri saSualebiT.

Tanasworobis uflebis saTanado realizeba ar gulisxmobs sxva

uflebebis gaumarTlebel SezRudvas, amitom, mizanSewonilia,
yovelTvis Tavidan iqnes acilebuli nebismieri uflebis zedmetad

SezRudva, rodesac amis gareSec SesaZlebelia Tanasworobis

uflebis realizeba.

am zogadi daskvnis miuxedavad, ganxilvam aCvena, rom

absuluturad gansxvavebuli Tavisebureba axasiaTebs Tanasworobis

uflebis socialur uflebebTan mimarTebas. imis gaTvaliswinebiT,

rom SezRuduli resursebis gamo saxelmwifos evaleba socialuri

uflebebis TandaTanobiTi da ara myisieri implementacia, am

konstruqciaSi socialuri uflebebisa da Tanasworobis koliziis

dros am ukanasknels mieniWeba upiratesoba. kvlevam rogorc aCvena,

am kuTxiT, erT-erTi mTavari gamowveva aris is, rom saxelmwifos

mxridan romelime pirisTvis socialuri uflebis dakmayofilebas

886 ix, The Vienna Declaration and Programme of Action, adopted on 25 June 1993 by the World
Conference on Human Rights, (5) (United Nations, General Assembly A/CONF.157/23); Resolution
60/251, adopted 15 March 2006 by the United Nations General Assembly (A/RES/60/251).
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SesaZloa hqondes e.w. `pandoras yuTis~ efeqti, ramdenadac

Tanasworobis uflebaze miTiTebiT, sxva pirebi analogiuri

saWiroebis dakmayofilebas moiTxoven saxelmwifosgan da amis

materialuri resursi SesaZloa ar arsebobdes.887 Sesabamisad,

yovelTvis unda iqnes mxedvelobaSi miRebuli, rom erTi SexedviT

saxelmwifos pozitiuri RonisZieba, romelic miznad isaxavs

calkeuli pirebis socio-ekonomikuri saWiroebebis dakmayofilebas,

ar gaxdes sxva adamianebis Tanasworobis darRvevis winapiroba.

Tumca, garda imisa, rom Tanasworoba SeiZleba iyos

socialuri uflebebis realizebisTvis xelSemSleli garemoeba,

ganxilvam aCvena, rom es ukanaskneli SesaZlebelia, agreTve,

gamoyenebul iqnes socio-ekonomikuri uflebebis realizebis

xelSemwyob saSualebadac. rogorc naSromSi warmoCinda,

saxelmwifoTa umravlesoba dRemde ar aRiarebs socialuri

uflebebis aRsrulebadobas da aseT saxelmwifoebSi socialuri

uflebebi SesaZloa aRsruldes swored Tanasworobis uflebasTan

kavSirSi. saqarTvelos sakonstitucio sasamarTlos praqtikis

Seswavlis Sedegad aRiniSna, rom socio-ekonomikuri uflebebi

saqarTvelos konstituciis mixedviT aRiarebulia ZiriTad

uflebebad, magram sakonstitucio saamarTlo jer ar aris mzad, rom

maTi aRsruleba SesaZleblad miiCnios. amitom, rekomendebulia, rom
socialuri uflebebi Tanasworobis uflebasTan kavSirSi iqnes

wardgenili sasamarTloSi da Tu uSualod socialuri uflebis

safuZvelze ar dakmayofildeba moTxovna, SesaZlebeli iqneba

Tanasworobis uflebis farglebSi socialuri saWiroebebis

dakmayofileba.

v) umciresobis samarTlebrivi definiciis Taobaze arsebuli
bundovaneba da misi praqtikuli Sedegebi

individebTan mimarTebiT Tanasworobis uflebis realizebis

sakiTxis Seswavlis Sedegad, gamoikveTa am uflebis jgufurad

matarebeli kategoriis – umciresobis Taviseburebebis Seswavlis

saWiroeba. ganxilvam rogorc aCvena, umciresobebis uflebebis

dacvis mimarTulebiT mkafio poziciebi ar arsebobs samarTlebriv

definiciasa da am kategoriis jgufis zustad gansazRvrasTan

887 A Litigator’s Guide to Using Equality and Non-Discrimination Strategies to Advance Economic and
Social Rights, Economic and Social Rights in the Courtroom, Equal Rights Trust, 2014, 19.

ავტორის სტილი დაცულია



250

mimarTebiT arc saerTaSoriso da arc regional doneze. es sakiTxi

dazustebas saWiroebs saqarTveloSic, radgan konstituciis 38-e

muxli icavs umciresobebs, romlebic arian saqarTvelos

moqalaqeebi, saqarTvelos sakonstitucio sasamarTlo ki zogadad

umciresobebze amaxvilebs yuradRebas da ara mxolod moqalaqeebze.

Tumca, rogorc kvlevis Sedegad dadginda, am sakiTxs dRemde ar

gamouwvevia praqtikuli sirTuleebi, radgan saqarTveloSi moqmedi

samarTlebrivi da instituciuri CarCo iZleva umciresobebis

uflebebis ganxorcielebis SesaZleblobas.

aRniSnulidan gamomdinare, aucilebelia umciresobis

definicia ganisazRvros samarTlebrivad savaldebulo

saerTaSoriso aqtSi, raTa yvela saxelmwifoSi erTnairi aRqma iyos.

Tumca, saerTaSoriso doneze am sakiTxis mowesrigebamde,

rekomendebulia umciresobis zusti samarTlebrivi Sinaarsi

dazustdes saqarTvelos konstituciis teqstSi, an mkafio

ganmarteba gaakeTos sakonstitucio sasamarTlom umciresobebis

uflebebis ra nawili gavrceldeba moqalaqeebze da ra danarCen

umciresobaze.

z) Tanasworobis uflebis SezRudvis riskebi saarCevno
procesSi

Tanasworobis uflebis implementaciisTvis xelSemSleli

garemoebebis Seswavlis dros gamovlinda, rom Tanasworoba yvela

sferoSi SesaZloa irRveodes, Tumca gansakuTrebiT aRniSvnis

Rirsia arCevnebi, ramdenadac saarCevno procesSi Tanasworobis

darRveva gavlenas axdens xalxis mier xelisuflebis

ganxorcielebasa da, Sesabamisad, demokratiis xarisxze. kvlevam

aCvena, rom aucilebelia Tanasworobis principis gaTvaliswineba

saarCevno sistemis, saarCevno barierisa da saarCevno cenzebis

gansazRvris procesSi. Tumca, Tanasworobis uflebis SezRudvis

riskebi yvelaze metad msjavrdebulTa saarCevno uflebis

SezRudvasa da saarCevno kvotebTan mimarTebiT gamoikveTa da

mizanSewonilia konkretuli daskvnebis gakeTeba.

z.a) msjavrdebulTa saarCevno uflebis SezRudvis mizanSeuwonloba

strasburgis sasamarTlos gadawyvetilebebis detaluri

Seswavlis Sedegad SeiZleba daskvnis gakeTeba, rom xmis micemis
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uflebis araproporciuli SezRudva iqneba maSin Tu es SezRudva

aris zogadi xasiaTis, avtomaturi da indiskriminirebuli, rodesac

mxedvelobaSi ar miiReba arc danaSaulis kategoria, arc misi simZime

da individualuri garemoebebi. saqarTvelos konstituciis 28-e

muxlis me-2 punqtiT dadgenili SezRudva unda CaiTvalos, rom

SesabamisobaSia am standartebTan, radgan msjavrdebuls arCevnebSi

monawileobis ufleba erTmeva ara avtomaturad, aramed mxolod

Semdegi kumulaciuri pirobebis erTobliobisas: 1) arsebobs

sasamarTlos ganaCeni, anu gadawyvetileba, romliTac sasamarTlos

mier piri iqna damnaSaved; 2) piri fizikurad imyofeba

sasjelaRsrulebis dawesebulebaSi; 3) Cadenilia mZime an

gansakuTrebiT mZime danaSauli.

miuxedavad imisa, rom saqarTvelos konstituciiT dadgenili

SezRudva SesabamisobaSia evropuli sasamarTlos mier dadgenil

standartebTan, mainc dazustebas saWiroebs amgvari SezRudvis

mizani. gansakuTrebiT, meti sicxadea saWiro ratom erTmevaT

saarCevno ufleba mZime da gansakuTrebiT mZime danaSaulSi

msjavrdebul pirebs da ara naklebad mZime danaSaulis Camden pirebs.

realurad, arCevnebSi monawileobis konteqstSi naklebad mZime

danaSaulSi mjsavrdebuli pirebi da mZime an gansakuTrebiT mZime

danaSaulSi msjavrdebulebi arsebiTad msgavsi kategoriaa,

romelsac saxelmwifo gansxvavebulad epyroba da am gansxvavebul

mopyrobas Tu ar eqneba myari legitimuri safuZveli, SesaZloa

Tavad konstituciuri norma iyos Tanasworobis principTan

Seusabamo.

yovelive aRniSnulidan gamomdinare, yvelaze misaRebi iqneba

pirisaTvis uflebis CamorTmevis sakiTxs yvela konkretul

SemTxvevaSi wyvetdes mosamarTle, romelic danaSaulis simZimis,

xasiaTis, viTarebisa da damnaSavis pirovnebis gaTvaliswinebiT an

CamoarTmevs saarCevno uflebas an ara. Tumca, gardamaval etapze

sanam mimdinarebs marTlmsajulebis sistemis reforma da

sasamarTlos sitemis mimarT saWiroa xalxis ufro maRali ndoba,

rekomendebulia, konstituciis 28-e muxlsa da saarCevno

kanonmdeblobaSi cvlilebis ganxorcieleba, romlis Sedegadac xmis

ufleba unda SeezRudoT mxolod saxelmwifos winaaRmdeg da

saarCevno wesebis winaaRmdeg Cadenil danaSaulSi msjavrdebul

pirebs. realurad, es is kategoria, romlebsac marTlac moralurad

ar unda hqondeT pretenzia xelisuflebis formirebaze da es

moraluri moTxovna samarTlis doneze unda gamyardes. yvela sxva
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SemTxvevaSi ki SezRudva gaumarTlebelia saTanado legitimuri

miznis gansazRvris gareSe.

z.b) saarCevno kvota, rogorc faqtobrivi Tanasworobis uzrunvelyofis
saSualeba da diskriminaciis potenciuri riski

kvlevis farglebSi gaanalizda kvotebis dawesebis momxreTa

da mowinaaRmdegeTa argumentebi, romlis Sedegadac gamoikveTa, rom

samarTlebrivi TvalsazrisiT ZiriTadi gansxvaveba Tanasworobis

koncefciis araerTgvarovan aRqmaSia. zemoT ukve gakeTda daskvna,

rom Tanasworoba uzrunvelyofili unda iyos samarTlebrivad da

faqtobrivad, Tumca es ar niSnavs Sedegebis gaTanabrebas. Tu yvela

samarTlebrivi da faqtobrivi barieri aRmoifxvreba da

SesaZleblobebi samarTlebrivadac da faqtobrivadac Tanaswori

iqneba, maSin de faqto Tanasworobac saxeze iqneba, rogorc

koncefcia. Sedegis mixedviT faqtobrivi Tanasworoba

ararealisturi da aramizanSewonili iqneba, radgan es niSnavs imas,

rom miuxedavad damsaxurebisa, yvela mainc Tanabars miiRebs.888 es ki

Tavad aris diskriminacia, radgan gansxvavebul mdgomareobaSi myof

adamianebs, anu adamianebs, romlebmac SesaZleblobebi

gansxvavebulad gamoiyenes, saxelmwifo erTnairad moepyroba.889

es zogadi daskvna kidev ufro aqtualuri xdeba saarCevno

kvotebTan mimarTebiT, romlis mizanic, umetes SemTxvevaSi, qalTa

politikur cxovrebaSi CarTulobis xelSewyoba. kvlevam aCvena, rom

kvota arsebuli uTanasworobis aRmofxvris kargi meqanizmi

SesaZloa iyos, Tumca yovel konkretul SemTxvevaSi saWiroa misi

gamoyenebis aucileblobisa da proporciulobis dasabuTeba, rom

Tavad ar gaxdes diskriminaciis safuZveli. amasTan, Tu dasaSvebia

kvotis, rogorc faqtobrivi Tanasworobis uzrunvelmyofi

meqanizmis gamoyeneba, sakiTxavia umetesad ratom xdeba kvotireba

mxolod genderuli niSniT? ratom ar unda arsebobdes garkveuli

procentuli kvota eTnikuri, asakis, SezRuduli SesaZleblobis an

nebismieri sxva niSniT? cxadia, Tanasworoba yvela adamianisTvis

unda iyos uzrunvelyofili da Tu Sedegebis mixedviT moxdeba

Sefaseba, maSin Zalian rTuli an saerTod SeuZlebeli iqneba yvela

888 Balan S., Formal and Substantive Equality of opportumity, “Cogito: Multidisciplinary Research Journal”,
4(4), 2012, 86.
889 Somani A. A., The Use of Gender Quotas in America: Are Voluntary Party Quotas the Way to Go,
“William & Mary Law Review”, 54(4), 2013, 1452.
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adamiani ganurCevlad romelime niSnisa, faqtobrivad absoluturad

Tanaswor an Tundac garkveuli proporciulobiT Tanaswor

mdgomareobaSi iyos.890 Sesabamisad, Tu nebismieri pozitiuri

RonisZieba, maT Soris kvotis daweseba, ar iqneba aucilebeli da

proporciuli, Tanasworobis uflebis uzrunvelyofa isev sxvaTa

Tanasworobis darRvevis xarjze ganxorcieldeba, rac ar iqneba

gamarTlebuli. 891

aRniSnulidan gamomdinare, saqarTveloSi saarCevno kvotebis

SesaZlo dawesebis procesSi rekomendebulia Semdegi garemoebebis

gaTvaliswineba:

1. ra modelis saarCevno sistema imoqmedebs kvotis SemoRebis dros?

2. kvotis daweseba iqneba Tu ara Tanasworobis misaRwevad yvelaze

naklebad radikaluri pozitiuri saSualeba?

3. ramdenad moqnili iqneba kvota da ra doziT moaxdens

zemoqmedebas amomrCevlis da politikuri partiebis Tavisuflebaze?

4. ra kategoriis jgufebze gavrceldeba kvotis saxiT

preferencirebuli midgoma da ratom?

5. kvota iqneba droebiTi Tu ganusazRvreli vadiT dadgenili?

amasTan, SesaZloa dadges kvotebis konstituciurobis sakiTxi

da gasaTvaliswinebelia, rom saqarTvelos konstituciis me-14 muxli

amkvidrebs Tanasworobis uflebas, Tumca ar Seicavs mowodebas

Tanasworobis misaRwevad pozitiuri zomebis gatarebis

aucileblobis Sesaxeb. rogorc kvlevam aCvena, amgvari

konstituciuri teqstis farglebSi italiasa da safrangeTSi

kvotebi arakonstituciurad gamocxadda, Tumca, bunebrivia, es imas

ar niSnavs, rom saqarTvelos sakonstitucio sasamarTloc

aucileblad msgavs daskvnamde miva.

T) saqarTveloSi moqmedi antidiskriminaciuli normebis
aRsrulebis dros damkvidrebuli pozitiuri midgomebi da
gamokveTili naklovanebebi

zemoT ukve aRiniSna, rom mizanSewonilia saqarTvelos

konstituciis me-14 muxlis ufro metad daxvewa, raTa ukeTesad

890 Sledzinska-Simon A., Gender Equality from Beneath: Electoral Gender Quotas in Poland, “Canadian
Journal of Law & Society”, 28(2), 2013, 167.
891 Huron D. B., Equality of Opportunity, or Equality of Results?, “Student Lawyer Journal”, 14(8), 1969,
44.
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pasuxobdes Tanamedrove gamowvevebs. Tumca, kvlevam aCvena, rom

arsebuli teqstis farglebSic sakmaod saintereso praqtika

ganaviTara sakonstitucio sasamarTlom da mizanSewonilia

daksvnebis gakeTeba ZiriTad midgomebTan mimarTebiT. agreTve,

mniSvnelovani daskvnebis gakeTeba aris SesaZlebeli

antidiskriminaciuli kanonis implementaciis safuZvelze.

T.a) sakonstitucio sasamarTlos midgomebi da gansxvavebuli Sefasebis
testebis gamoyenebis mizanSeuwonloba

udavod misasalmebelia, rom saqarTvelos sakonstitucio

sasamarTlom Tanasworobis uflebasTan mimarTebiT Zalian maRali

standartebi daadgina. aRsaniSnavia, rom me-14 muxlTan mimarTebiT

msjelobisas sasamarTlo davidanve yuradRebas amaxvilebda ara

mxolod Tanasworobis uflebaze, aramed Tanasworobis principze,

rac adamianis uflebaTa samarTlis erT-erTi qvakuTxedia.892

gansakuTrebuli aRniSvnis Rirsia, rom calkeul sakiTxebSi

sakonstitucio sasamarTlos ufro progresuli midgomebi aqvs

vidre saerTaSoriso da regionul doneze aris aRiarebuli. kerZod,

im fonze, rom saerTaSoriso doneze dRemde mimdinareobs debatebi

Tanasworobis uflebis koncefciaze, sakonstitucio sasamarTlom

pirdapir ganmarta, rom Tanasworoba gulisxmobs SesaZleblobebis

da ara Sedegebis Tanasworobas.893 amasTan, sakonstitucio

sasamarTlos poziciaa, rom diskriminaciis dasadgenad aucilebeli

ar aris gansxvavebuli mopyroba, romelime niSnis safuZvelze

ganxorcieldes, maSin rodesac am sakiTxze Tanmimdevruli pozicia

dRemde ar aqvs strasburgis sasamarTlos.

Tumca, ramdenadac misasalmebelia aseTi midgomebi, imdenad

kritikas imsaxurebs Tanasworobis uflebaSi Carevis Sesafaseblad

sakonstiutcio sasamarTlos mier dadgenili gansxvavebuli

testebis arseboba. ganxilvam aCvena, rom `racionaluri

diferencirebis testi~, aris uflebis dacvis sakmaod dabali

892 Teimuraz tuRuSi, giorgi burjanaZe, giorgi mSvenieraZe, giorgi gociriZe,
vaxuSti menabde, (red.: maia kopaleiSvili), adamianis uflebebi da saqarTvelos
sakonstitucio sasamarTlos samarTalwarmoebis praqtika: 1996-2012 wlebis
sasamarTlo praqtika, (2013), 36.
893 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba
saqmeze moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da
„saqarTvelos konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, II §§
1-2.
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standarti, romelic ar Seesabameba strasburgis sasamarTlos

precedentul samarTals. amasTan, saqarTvelos sakonstitucio

sasamarTlo ori gansxvavebuli Sefasebis testis gamoyenebiT

Carevis sxvadasxva SemTxvevebs Soris gaumarTlebel

diferencinrebas axdens da amiT Tavad qmnis diskriminaciis riskebs.

ufro metic, dausabuTebelia Tavad gansxvavebuli Sefasebis

testebis SerCevis kriteriumic, romelic diskriminaciul niSans da

Carevis intensivobas ukavSirdeba.

aRniSnulidan gamomdinare, rekomendebulia, sakonstitucio

sasamarTlom racionaluri diferencirebis testi ar gamoiyenos da

Tu miiCnevs, rom mkacri Sefasebis testi zedmetad zRudavs

kanonmdebels, maSin gamoiyenos strasburgis sasamarTlos mier

dadgenili standarti, rac nebismieri Carevis gasamarTleblad

iTxovs legitimuri miznis arsebobas da am miznis misaRwevad

gamoyenebuli saSualebebis aucileblobas da proporciulobas.

T.b) antidiskriminaciuli kanonis implementaciis dros gamokveTili
dadebiTi aspeqtebi da naklovanebebi

antidiskriminaciuli kanonis analizis Sedegad gamoikveTa

ramdenime mniSvnelovani aspeqti, romelic ufro efeqturs xdis

saqarTvelos kanonmdeblobas diskriminaciasTan sabrZolvelad.

kerZod, Zalian kargia, rom kanonma gaafarTova diskriminaciisgan

daculi niSnebis CamonaTvali da uari Tqva amomwuravi CamonaTvalis

gakeTebaze. mniSvnelovania, rom kanonis doneze gakeTda

diskriminaciis samarTlebrivi definicia, rac xels Seuwyobs am

cnebis erTgvarovan aRqmas. namdvilad pozitiuria, rom kanons aqvs

sakmaod farTo moqmedebis sfero da vrceldeba maT Soris kerZo

pirebze. proceduruli TvalsazrisiT aRsaniSnavia, rom kanonma

Semoitana mtkicebis axali standarti da mtkicebis tvirTi did

wilad mopasuxeze gadaitana.

rac Seexeba kanonis xarvezebs, rogorc ukve aRiniSna,

saerTaSoriso konvenciebis msgavsad, diskriminaciis dasadgenad

aucilebelia diskriminaciuli niSnis arseboba. miuxedavad imisa,

rom es norma ar arRvevs saerTaSoriso standarts, Tanasworobis

uflebis saTanadod uzrunvelsayofad, rekomendebulia am

winapirobis gauqmeba. agreTve, xarvezad unda Sefasdes, rom kanonSi

asaxuli ar aris `gonivruli misadagebis~ principi da, Sesabamisad,
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SSm pirebis uflebebis sxvebis Tanasworad uzrunvelyofisTvis

saWiro saxelmwifos pozitiuri valdebulebebi. procedurul

nawilSi kanonis efeqturobas kiTxvis niSnis qveS ayenebs, rom

saxalxo damcvelis gadawyvetilebebi sarekomendacio xasiaTisaa.

agreTve, mizanSewonilia kanonmdeblobaSi cvlilebis

ganxorcieleba, romlis Sedegadac SeCerdeba sasamarTlosaTvis

mimarTvis xandazmulobis vadis dineba maSin, rodesac saqme saxalxo

damcvelis aparatSi ganixileba. es savaraudo msxverpls

SesaZleblobas miscems jer saxalxo damcvelis farglebSi

arsebuli meqanizmiT isargeblos da Tu saWiro iqneba Semdeg

mimarTos sasamarTlos, sadac saxalxo damcvelis mier mopovebuli

mtkicebulebebis gamoyenebis SesaZlebloba eqneba.

rac Seexeba saxalxo damcvelis mier kanonis aRsrulebas,

gamocemuli rekomendaciebis analizma rogorc aCvena, kanonis

amoqmedebidan ori wlis ganmavlobaSi saqarTvelos saxalxo

damcvelma araerTi Zalian pozitiuri midgoma daamkvidra. Tumca,

saqmeebis Seswavlis dros gamovlinda calkeuli xarvezebi,

romelTa gamosworebac mizanSewonilia. pozitiur nawilSi

aRsaniSnavia, rom saxalxo damcveli zogadi winadadebisa da

rekomendaciebis saxiT mudmivad cdilobs stigmisa da stereotipebis

winaaRmdeg brZolas. agreTve, gansakuTrebuli aRniSvnis Rirsia, rom

saxalxo damcveli gadawyvetilebebis dasabuTebis dros aqtiurad

iyenebs saerTaSoriso konvenciebs, iseve rogorc adamianis

uflebaTa dacvis saerTaSoriso da regionuli meqanizmebis mier

damkvidrebul standartebs. misasalmebelia Tanasworobis uflebis

dacvis mizniT kanonis farTo interpretacia. agreTve, saqmis

ganxilvis dros aqtiurad gamoiyeneba kanoniT dadgenili axali

mtkicebis standarti da mtkicebis tvirTi gadadis mopasuxeze,

rogorc ki diskriminaciis eWvi gaCndeba. xarvezebis kuTxiT, unda

iTqvas, rom saxalxo damcvels mkafio pozicia ar daufiqsirebia ra

SemTxvevaSi da ra moculobiT aris SesaZlebeli kerZo sferoSi

Careva. rogorc kvlevam aCvena, gonivruli balansis dasacavad

rekomendebulia, Careva ar moxdes wminda kerZo urToerTobebSi,

romelic daculia evropuli konvenciis me-8 muxliT da kanonis

moqmedeba mxolod kerZo pirebis mier momsaxurebis sajaro

SeTavazebis SemTxvevebze gavrceldes. agreTve, SSm pirebTan

mimarTebiT, mizanSewonilia aqtiurad gamoiyenebodes gonivruli

misadagebis principi, risi praqtikac am etapze ar aris. agreTve

gamovlinda, rom xelisuflebac da saxalxo damcvelic met
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yuradRebas unda uTmobdes socialuri uflebebis implementaciis

dros am kategoriis Taviseburebebs, raTa SecdomiT socialuri

uflebebis uzruvelyofis myisieri valdebuleba ar daekisros

saxelmwifos.

antidiskriminaciuli kanonis safuZvelze sasamarTlo

praqtikis Sewavlam ki gacilebiT didi xarvezebi gamokveTa.

upirveles yovlisa aRsaniSnavia, rom xelmisawvdomi ar aris

sasamarTlos gadawyvetilebebi da ar xdeba maTi sistematizacia.

aRniSnulis gamo xeli eSleba sasamarTlo praqtikis srulyofil

analizs. araerT SemTxvevaSi gamovlinda, rom sasamarTlo

gadawyvetilebebSi uTiTebs mxolod kanonis mizansa da

diskriminaciis akrZalvis moTxovnaze, Tumca aRar xdeba msjeloba

es normebi rogor miesadageba konkretul gansaxilvel SemTxvevas

da gadawyvetileba ar aris saTanadod dasabuTebuli. agreTve,

gamoikveTa, rom sasamarTlo ganxilvebis dros yovelTvis ar xdeba

mtkicebis tvirTis mopasuxeze gadatana, riTac ar sruldeba kanonis

moTxovna. Sesabamisad, rekomendebulia sasamarTlo sistemaSi

mudmivad gadamzaddnen mosamarTleebi da gaecnoT

antidiskriminaciuli kanonis moTxovnebi, raTa praqtikaSi aqtiurad

gamoiyenebodes kanonis yvela moTxovna, gadawyvetilebebi iyos

saTanadod dasabuTebuli da mkafio. amasTan, aucilebelia,

diskriminaciasTan dakavSirebul davebze miRebuli

gadawyvetilebebi iyos mosaxleobisTvis xelmisawvdomi. Tumca,

pozitiurad unda Sefasdes, rom calkeuli gadawyvetilebebi aris

sakmaod progresuli. kerZod, arsebobs gadawyvetilebebi,

romlebSic sasamarTlom detalurad ganmarta kanonidan

gamomdinare diskriminaciis dasadgenad aucilebeli yvela

elementis moTxovna da Tbilisis saapelacio sasamarTlom pirdapir

strasburgis sasamarTlos mier dadgenili testiTac ki

ixelmZRvanela. agreTve, calkeuli gadawyvetilebebi eyrdnoba

rogorc saqarTvelos sakonstitucio sasamarTlos

gadawyvetilebebs, ise adamianis uflebaTa dacvis saerTaSoriso da

regionul instrumentebs. Sesabamisad, mizanSewonilia am progresul

midgomebs ufro farTo gamoyeneba hqondes da ar iyos mxolod

pozitiuri gamonaklisi.
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i) daskvniTi debulebebis Sejameba
aRniSnuli daskvnebis safuZvelze, Sejamebis saxiT unda

iTqvas, rom Tanasworobis uflebis srulyofil implementacias

rogorc saerTaSoriso doneze, ise saqarTveloSi xels uSlis

mTeli rigi garemoebebi, rogoricaa: diskriminaciis elementebis

arasaTanado sizuste da misi calkeuli SemTxvevebis dadgenis

sirTuleebi; Tanasworobis uflebis viwro gageba da Tanasworobis

principis gauTvaliswinebloba; saxelmwifoze dakisrebuli

valdebulebebis arasTanado sicxade da zogierT SemTxvevaSi iseTi

valdebulebis daweseba, romelic Tavad qmnis diskriminaciis

safrTxes; Tanasworobis Taobaze cnobierebis dabali done

sazogadoebaSi da antidiskriminaciuli normebis aRsrulebaze

pasuxismgebeli pirebis kvalifikaciis amaRlebis aucilebloba.

cxadia, aRniSnuli xarvezebi eqvemdebareba aRmofxvras da

naSromSi gamoTqmuli rekomendaciebi swored am naklovanebebis

gamosworebisken aris mimarTuli.
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15) Dubout, Edouard, Vers une protection de l’égalité collective par la Cour
européenne des droits de l’homme, “Revue trimestrielle des droits de l’homme”, 2006;

16) De Schutter Olivier, Eide Asbjørn, Khalfan Ashfaq et al, Commentary to the
Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic,
Social and Cultural Rights, “Human Rights Quarterly”, 34(4), 2012;

17) Franke Katherine, The Central Mistake of Sex Discrimination Law: The
Disaggregation of Sex from Gender, “University of Pennsylvania Law Review”, 144,
1995;
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18) Gerards Janneke, The Discrimination Grounds of Article 14 of the European
Convention on Human Rights, “Human Rights Law Review”, 13, 2013;
19) Green Maria, What We Talk About When We Talk About Indicators: Current
Approaches to Human Rights Measurement, “Human Rights Quarterly”, 23(4), 2001;
20) Guadagnini Marila, The Debate on Women's Quotas in Italian Electoral
Legislation, “Swiss Political Science Review”, 4(3), 1998;
21) Hills Janine, Addressing Gender Quotas in South Africa: Women Empowerment
and Gender Equality Legislation, “Deakin Law Review”, 20(1), 2015;
22) Hughes Joyce A., Equality in Fact vs. Equality of Opportunity, “Wayne Law
Review”, 23(4), 1977;
23) Huron Douglas B., Equality of Opportunity, or Equality of Results?, “Student
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71(4), 2011;
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27) McDougall Gay J., Toward a Meaningful International Regime: The Domestic
Relevance of International Efforts to Eliminate All Forms of Racial Discrimination,
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29) Nowak M., The Need for a World Court of Human Rights, “Human Rights Law
Review”, 7(1), 2007;

30) Piovesan Flavia, Economic, Social and Cultural Rights: the experience of the
Brazilian shadow report, “La Chronique des Amériques”, 30, 2004;
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Democracy, “Alabama Law Review”, 60(5), 2009;
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for the Human Rights Committee, in The Future of UN Human Rights Treaty Monitoring,
Philip Alston & James Crawford eds., 2000;
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Journal of International Human Rights”, 1, 2004.
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samarTlebrivi aqtebi:

saqarTveloSi moqmedi:

1) saqarTvelos konstitucia (1995);

2) „saqarTvelos konstituciaSi cvlilebis Setanis Sesaxeb“

saqarTvelos konstituciuri kanonis proeqti (2017);

3) `SezRuduli SesaZleblobs mqone pirTa socialuri dacvis

Sesaxeb~ saqarTvelos kanoni (1995);

4) `saqarTvelos saxalxo damcvelis Sesaxeb~ saqarTvelos

organuli kanoni (1996);

5) `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoni (1997);

6) saqarTvelos samoqalaqo kodeqsi (1997);
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7) saqarTvelos sisxlis samarTlis kodeqsi (1999);

8) saqarTvelos zogadi administraciuli kodeqsi (1999);

9) `umaRlesi ganaTlebis Sesaxeb~ saqarTvelos kanoni (2004);

10) `zogadi ganaTlebis Sesaxeb~ saqarTvelos kanoni (2005);

11) saqarTvelos Sromis kodeqsi (2006);

12) `profesiuli ganaTlebis Sesaxeb~ saqarTvelos kanoni (2007);

13) `normatiuli aqtebis Sesaxeb~ saqarTvelos kanoni (2009);

14) `genderuli Tanasworobis Sesaxeb~ saqarTvelos kanoni (2010);

15) saqarTvelos Sromis kodeqsi (2010);

16) saqarTvelos saarCevno kodeqsi (2011);

17) `diskriminaciis yvela formis aRmofxvris Sesaxeb~

saqarTvelos kanoni (2014);

18) `saqarTvelos moqalaqeobis Sesaxeb~ saqarTvelos organuli

kanoni (2014);

19) saqarTvelos adamianis uflebaTa dacvis erovnuli

strategiis (2014–2020 wlebisTvis)“ damtkicebis Sesaxeb saqarTvelos

parlamentis 2014 wlis 30 aprilis N2315-IIs dadgenileba;

20) „SezRuduli SesaZleblobis mqone pirTa sakiTxebze momuSave

saxelmwifo sakoordinacio sabWos Seqmnisa da debulebis

damtkicebis Sesaxeb“ saqarTvelos mTavrobis 2009 wlis 15 dekembris

N231 dadgenilebaSi cvlilebis Setanis Taobaze saqarTvelos

mTavrobis 2014 wlis 28 oqtombris #603 dadgenileba;

21) saqarTvelos mTavrobis 2015 wlis 17 agvistos gankarguleba

№1740 samoqalaqo Tanasworobisa da integraciis saxelmwifo

strategiisa da 2015-2020 ww. samoqmedo gegmis damtkicebis Sesaxeb;

22) saqarTveloSi diskriminaciis saqmeebze

Sidasaxelmwifoebrivi samarTlebrivi dacvis saSualebebis

gamoyenebis gzamkvlevi, evropis sabWo, 2015;

saerTaSoriso da regionuli:

23) Universal Declaration of Human Rigths, (1948);

24) Council of Europe Convention for the Protection of Human Rights and
Fundamental Freedoms (1950);
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25) European Charter for Regional or Minority Languages (1952);

26) International Convention on the Elimination of All Forms of Racial
Discrimination (1965);

27) International Covenant on Civil and Political Rights (1966);

28) International Covenant on Economic, Social and Cultural Rights (1966);

29) American Convention on Human Rights (1969);

30) International Convention on the Elimination of all Forms of Discrimination
against Women (1979);

31) African Charter on Human and Peoples' Rights (1981);
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33) African Charter on the Rights and Welfare of the Child (1990);

34) Inter-American Convention on the Prevention, Punishment, and Eradication of
Violence Against Women (1994).
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37) Inter-American Convention on the Elimination of All Forms of Discrimination
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40) Protocol No. 12 to the Convention for the Protection of Human Rights and
Fundamental Freedoms (2000);

41) International Convention on the Rights of Persons with Disabilities (2006);

42) Council of Europe Convention on preventing and combating violence against
women and domestic violence (2011);

43) Inter-American Convention Aganist Racism, Racial Discrimination and Related
Forms of Intolerance (2013);

44) Inter-American Convention Against All Forms of Discrimination and
Intolerance (2013);
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evrokavSirSi moqmedi:
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2004);

48) Council Directive 2006/54/EC of 5 July 2006 on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters of
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sxva saxelmwifoebSi moqmedi:

49) Constitution of Italy (1947);
50) Constitution of India (1949);
51) Legge 25 marzo 1993, n.81, Elezione diretta del sindaco, del presidente della
provincia, del consiglio comunale e del consiglio provincale;
52) Legge 4 agosto 1993, n. 277, Nuove norme per l'elezione della Camera dei
deputati;
53) Legge 23 febbraio 1995, n. 43 Nuove norme per la elezione dei consigli delle
regioni a statuto ordinario;
54) Amendments to Title V of Part II of the Constitution of Italy published in the
Official Gazette no. 248 of 24 October 2001;
55) Legge Regionale del 27 marzo 2009 n. 4, Legge elettorale;
56) Constitution of the French Republic (1958, amended 2008);
57) Constitutional Law of France N99-569 on Equality Between Women and Men,
8 July 1999;
58) Constitutional Law 2008-724 on the Modernization of the Institutions of the
Fifth Republic, 23 July 2008;
59) Organic Law of Spain 3/2007 of  22  March  on  effective  equality  between
women and men;
60) Basic Law for the Federal Republic of Germany (1949)

ავტორის სტილი დაცულია



267

sasamarTlos gadawyvetilebebi:

saqarTvelos sakonstitucio da saerTo sasamarTloebis
gadawyvetilebebi:

1) saqarTvelos sakonstitucio sasamarTlos 2002 wlis 18

aprilis N1/1/126, 129, 158 gadawyvetileba saqmeze – baWua gaCeCilaZe,

valdimer doborjginiZe, givi donaZe da sxvebi saqarTvelos
parlamentis winaaRmdeg;

2) saqarTvelos sakonstitucio sasamarTlos 2002 wlis 15

oqtombris N1/2/174,199 gadawyvetileba saqmeze saqarTvelos

moqalaqeebi - tristan xaniSvili, Tedore niniZe, nodar WiTanava,
levan aleqsiZe, giorgi qavTaraZe da sxvebi saqarTvelos
parlamentis winaaRmdeg;
3) saqarTvelos sakonstitucio sasamarTlos 2002 wlis 30

dekembris N1/3/136 gadawyvetileba saqmeze saqarTvelos moqalaqe

Salva naTelaSvili saqarTvelos parlamentis, saqarTvelos
prezidentisa da saqarTvelos energetikis maregulirebeli
erovnuli komisiis (semekis) winaaRmdeg;
4) saqarTvelos sakonstitucio sasamarTlos 2003 wlis 28

martis #2/8/157 ganCineba saqmeze moqalaqe durmiSxan loria
saqarTvelos parlamentis winaaRmdeg;
5) saqarTvelos sakonstitucio sasamarTlos 2003 wlis 7

noembris gadawyvetileba N2/7/219 saqmeze moqalaqeebi - jano

janeliZe, nino uberi, eleonora lagvilava da murTaz Todria
saqarTvelos parlamentis winaaRmdeg;

6) saqarTvelos sakonstitucio sasamarTlos 2006 wlis 31

martis #1/5/362-363,367 ganCineba saqmeze daviT mircxulava, giorgi
kupreiSvili da Salva da vladimer doliZeebi saqarTvelos
parlamentis winaaRmdeg;

7) saqarTvelos sakonstitucio sasamarTlos 2006 wlis 31

martis ganCineba N2/8/366 saqmeze iuridiuli pirebi – Zalovani

struqturebis TanamSromelTa, veteranTa da omis monawileTa
uflebebis dacvis saerTaSoriso kavSiri ,,mizani–2005”–is
Tavmjdomare – nodar cotniaSvili; saqarTvelos omis, Sromisa da
samxedro Zalebis veteranTa sabWos kavSiris Tavmjdomare – elver

kupataZe; saqarTvelos policies pensionerTa da invalidTa
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socialuri dacvis kavSiri ,,abjaris” Tavmjdomare – ioseb
mestiaSvili; saqarTvelos Zalovani veteranebis damoukidebeli
profesiuli kavSiri ,,imedis” Tavmjomaris movaleobius
Semsrulebeli – arsen razmaZe; saqarTvelos omis invalidTa da
veteranTa kavSiris Tavmjdomare _ karlo gardafxaZe; ,,saqarTvelos

CernobilelTaA kavSiris” Tavmjdomare – vaJa Caduneli;
saqarTvelos damoukideblobisa da teritoriuli
mTlianobisaTvlis daRupul mebrZolTa ojaxebis uflebebis dacvis
da socialuri daxmarebis kavSiri ,,imedis” Tavmjdomare – nino

kvesaZe’ sruliad saqarTvelos meomar, veteran-invalidTa kavSiri
,,fari da maxvilis” Tavmjdomare – genadi kvernaZe; mTiani
regionebidan iZulebiT adgilmonacvleTa (eko-migrantTa) uflebebis
dacvis saerTaSoriso asociacia ,,xixani-uSbas” Tavmjdomare – simon

SaraZe; saqarTvelos pensioner, invalidTa, moqmed policielTa da
maTi ojaxis wevrTa interesebisa da socialuri dacvis kavSiri
,,Rirsebas” Tavmjdomare –Temur kozolaSvili; saqvelmoqmedo
kavSiri ,,vake – saburTalo 2002”-is Tavmjdomare – karlo wulaia -

--- saqarTvelos parlamentis winaaRmdeg;
8) saqarTvelos sakonstitucio sasamarTlos 2006 wlis 2

ivnisis ganCineba N2/10/383 saqmeze saqarTvelos moqlaqeebi – nodar

cotniaSvili, badri  maWaraSvili,  SoTa somxiSvili,  petre
safniani,  dimitri  gogolaZe;  jaribek  paradiani,  ludvig
grigoriani,  Saliko  beJuaSvili, asim  CitrekaSvili,  levan

TokmaWiani,  norik sumbaTiani,  ivane  rostiaSvili,  rafil
sxvaCxiani,  arCil  fuxaSvili,  sergo egiazarovi,  givi  Wabukiani
saqarTvelos  parlamentis  winaaRmdeg;
9) saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31

martis #2/1-392 gadawyvetileba saqmeze saqarTvelos moqalaqe SoTa
beriZe da sxvebi saqarTvelos parlamentis winaaRmdeg;
10) saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10

ivnisis N1/2/458 ganCineba, daviT sarTania da aleqsandre maWaraSvili

saqarTvelos parlamentisa da saqarTvelos iusticiis saministros
winaaRmdeg;
11) saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27

agvistos N1/2/434 gadawyvetileba saqmeze saqarTvelos saxalxo

damcveli saqarTvelos parlamentis winaaRmdeg;

12) sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493

gadawyvetileba saqmeze moqalaqeTa politikuri gaerTianebebi:

„axali memarjveneebi“ da „saqarTvelos konservatiuli partia“
saqarTvelos parlamentis winaaRmdeg;
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13) saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18

martis #2/1/473 gadawyvetileba saqmeze saqarTvelos moqalaqe biWiko
WonqaZe da sxvebi saqarTvelos energetikis ministris winaaRmdeg;
14) saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22

dekembris N1/1/477 gadawyvetileba saqmeze saqarTvelos saxalxo

damcveli saqarTvelos parlamentis winaaRmdeg;

15) saqarTvelos sakonstitucio sasamarTlos 2013 wlis 6

agvistos #1/4/535 gadawyvetileba saqmeze saqarTvelos moqalaqe
avTandil kaxniaSvili saqarTvelos parlamentis winaaRmdeg;
16) saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4

Tebervlis #2/1/536 gadawyvetileba saqmeze saqarTvelos moqalaqeebi
– levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa buCaSvili
da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri
dacvis ministris winaaRmdeg;

17) saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8

oqtombris N2/4/532,533 gadawyvetileba saqmeze saqarTvelos

moqalaqeebi - irakli qemokliZe da daviT xaraZe saqarTvelos
parlamentis winaaRmdeg;
18) saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28

maisis N1/3/547 gadawyvetileba saqmeze saqarTvelos moqalaqeebi - uCa

nanuaSvili da mixeil SaraSiZe saqarTvelos parlamentis

winaaRmdeg;
19) saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28

oqtombris N2/4/603 gadawyvetileba saqmeze saqarTvelos saxalxo

damcveli saqarTvelos mTavrobis winaaRmdeg;
20) saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30

seqtmebris N1/7/580 gadawyvetileba saqmeze saqarTvelos moqalaqe

giorgi kekenaZe saqarTvelos parlamentis winaaRmdeg;

21) saqarTvelos sakonstitucio sasamarTlos 2016 wlis 29

dekembris N 2/6/623 gadawyvetileba saqmeze Sps „sadazRvevo kompania

unisoni“ saqarTvelos parlamentis winaaRmdeg;
22) saqarTvelos sakonstitucio sasamarTlos 2017 wlis 15

Tebervlis N 3/1/659 gadawyvetileba saqmeze saqarTvelos moqalaqe

omar jorbenaZe saqarTvelos parlamentis winaaRmdeg;
23) zestafonis raionuli sasamarTlos 2015 wlis 19 martis

gadawyvetileba saqmeze N110310014657804;

24) quTaisis saapelacio sasamarTlos 2015 wlis 16 ivlisis

gadawyvetileba saqmeze N3/b-221-15w;
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25) Tbilisis saapelacio sasamarTlos administraciul saqmeTa

palatis 2016 wlis 24 martis gadawyvetileba saqmeze N3b/1907-15;

N330310014652583;

26) siRnaRis raionuli sasamarTlos 2016 wlis 6 aprilis

gadawyvetileba saqmeze N2/461-15w;

27) quTaisis saqalaqo sasamarTlos 2016 wlis 10 maisis

gadawyvetileba saqmeze N 2/1333-15;

28) baTumis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis

2016 wlis 19 seqtemberis gadawyvetileba saqmeze №2-540/15.

ucxo qveynis sasamarTloebis gadawyvetilebebi:

29) Ladele v London Borough Islington, Case No 2203694 (2007), Employment
Tribunal of Central London (gaerTianebuli samefo);

30) London Borough Islington v Ladele, 0453/08/RN, 10 December 2008
(gaerTianebuli samefo);

31) Soobramoney v Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC
17; 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (27 November 1997) (samxreT

afrika);

32) Olga Tellis v Bombay Municipal Corporation, Supreme Court of India (1985)
(indoeTi);

33) Sauvé v. Canada (no. 2), [2000] 2 Federal Court Reports 117 (kanada);

34) Sauvé v. Canada (Chief Electoral Officer), [2002] 3 S.C.R. 519, 2002 SCC 68
(kanada);

35) Judgment N422, Constitutional Court of Italy, 12 September 1995 (italia);

36) Judgment N4 of the Constitutional Court of Italy, 15 December 2009 (italia);

37) Decision No. 82-146 DC of 18 November 1982, Constitutional Council of
France (safrangeTi);

38) Judgment No. 216/1991 of the Constitutional Court of Spain, 14 November
1991, Point of law (espaneTi);

39) Judgment No. 12/2008 of the Constitutional Court of Spain, 29 January 2008
(espaneTi);

40) Regents of University of California v. Bakke, 438 U.S. 265 (1978) (aSS);

41) United States v. Virginia, 518 U.S. 515 (1996) (aSS);

42) U.S. District Court for the Northern District of Indiana - 933 F. Supp. 738 (May
30, 1996) (aSS);
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43) U.S. District Court for the Southern District of Florida - 923 F. Supp. 1546
(March 12, 1996) (aSS);

44) Gratz v. Bollinger, 539 U.S. 244 (2003) (aSS);

45) Grutter v. Bollinger, 539 U.S. 306, (2003) (aSS);

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi:

46) Engel and Others v. Netherlands, App. no. 5100/71; 5101/71; 5102/71; 5354/72;
5370/72 (ECtHR, 8 June 1976);
47) Kjeldsen, Busk Madsen and Pedersen v. Denmark, App. no. 5095/71; 5920/72;
5926/72 (ECtHR, 7 December 1976);
48) Tyrer v. United Kingdom, App. no.5856/72, (ECtHR, 25 April 1978);
49) Dudgeon v. the United Kingdom, App. no. 7525/76, (ECtHR, 22 October 1981);
50) Rasmussen v. Denmark, App. no. 8777/79 (ECtHR, 28 November 1984);
51) X and Y v. the Netherlands, App. no. 8978/80 (ECtHR, 26 March 1985);
52) Abdulaziz, Cabales and Balkandali v The United Kingdom, App. no. 9214/80;
9473/81; 9474/81, (ECtHR, 28 May 1985);
53) Lithgow and Others v. United Kingdom, App. no. 9006/80; 9262/81; 9263/81;
9265/81; 9266/81; 9313/81; 9405/81 (ECtHR, 8 July 1986);
54) Case “Relating to Certain Aspects of the Laws on the use of Languages in
Education in Belgium” v Belgium (Merits), App. no. 1474/62; 1677/62; 1691/62; 1769/63;
1994/63; 2126/64, (ECtHR, 23 July 1986);
55) Fredin v. Sweden (No 1), App. no.  12033/86 (ECtHR, 18 February 1991);
56) Mc Cann and Others v. the UK, App. no. 18984/91 (ECtHR, 27 September
1995);
57) Velosa Barreto v. Portugal, App. No. 18072/91, (ECtHR, 21 November 1995);
58) Aksoy v. Turkey, App. no. 21987/93 (ECtHR, 18 December 1996);
59) Aydin v. Turkey, App. no. 23178/94 (ECtHR, 25 September 1997);
60) Gerger v. Turkey, App. no. 24919/94, (ECtHR, 8 July 1999);
61) Smith and Grady v. UK, App. nos. 33985/96 and 33986/96 (ECtHR, 27
September 1999);
62) Thilimmenos v. Greece, App. no. 34369/97 (ECtHR, 6 April 2000);
63) Rotaru v Romania, App. no 28341/95 (ECtHR, [GC], 4 May 2000);
64) Magee v. United Kingdom, App. no. 28135/95 (ECtHR, 6 June 2000);
65) Kudla v. Poland, App. no. 30210/96, (ECtHR, 26 October 2000);
66) Fretté v. France, App. no. 36515/97, (ECtHR, 26 February 2002);
67) Karner v. Austria, App. no. 40016/98, (ECtHR, 24 July 2003);
68) Stec and Others v the United Kingdom (Admissibility), App. no. 65731/01 and
65900/01, (ECtHR, 6 July 2005);
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69) Hirst v. the United Kingdom (no. 2), App. no. 74025/01, (ECtHR [GC], 6
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