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Sesavali

1992 wels saqarTvelos damoukideblobis aRdgenis S emdeg
evropis gaerTianebam (EC) aRiara saqarTvelos damoukidebloba
ramdenime wlis Semdeg, kerZod , 1996 wels sagarTvelosa da
evropis  gaerTianebas Soris daido TanamSromlobisa da
partniorobis SeTanxmeba, romelic ZalaSi Sevida 1999 wels.
SeTanxmebis 43e muxli avaldebulebs sagarTvelos Tavisi
kanonmdebloba , maT Soris konkurenciis samarTlis normebi,
dauaxlovos  evropis gaerTianebis Sesabamis normebs.

saqarTvelos parlamentma , aRebuli valdebuleb is Sesrulebis
mizniT , 1996 wel s mi i Ro Amonopol i ur.i
konkur enci i s S eamaTvedos Kkanoni . amasTan,Seigmna kanonis
aRsrulebaze monitoringis uflebamosili saxelmwifo organo ,
saqarTvelos saxelmwifo antimonopoliuri samsaxuri, romelic

Tavdapirvelad warmoadgenda saqarTvelos ekonomikis,
mrewvelobisa da vaWrobis sam  inistrosTan arsebul sajaro
samarTlis subieqts. 1997 wilidan ki~ aRniSnuli samsaxuri

damoukidebel organod fungcionirebda.
aRsaniSnavia is faqgtic, rom saqarTvelos parlamentma 1997

wlis 2 seqtembers miiRo dadgenileba # 8281_, romelic
evropasTan integraciis procesis ganviTarebis, samarTlebrivi
sistemebis daaxloebisa da harmonizaciis, evropis gaerTianebis
mier aRiarebul principebTan sagarTvelos kanonmdeblobis
Sesabamisobis uzrunvelyofis mizniT, sagarTvelos parlaments
avalebs , rom 1998 wlis 1 seqtembridan saqarTvelos sakanonmdeblo
organos mier miRebuli yvela kanoni da normatiuli aqti
SesabamisobaSi iyo s evro gaerTianebis mier  dadgenil
standartebTan da normebTan.

antimonop oliuri kanonmdeblobis daaxloebis TvalsazrisiT,
saqarTvelo m kidev erTi nabiji gadadga win, rac imaSi gamoixata,
rom 1999 wilis ivlisSi sagarTvelos parlamentis mier miRebul
axal sisxlis samarTlis kodeqgsSi antimo nopoliuri samarTlis
normebis darRvevebis kriminalizacia moxda. kerZod, kodeqsis 195 b
e muxlis mixedviT, mo nopoliurad maRali an dabali fas IS
daweseba, konkurenciis SezRudva bazris gayofis, bazarze
gavlenis SenarCunebis, ekonomikuri sagmianobis sxva subieqtebis
bazridan gaZevebis anda erTiani sabazro fasis da dgenis an
SenarCunebis gziT isje boda jarimiT an tusaRo biT sam Tvemde
anda Tavisuflebis aRkveTiT or wlamde vadiT. aRniSnuli muxlis
meore da mesame punqgtebi moicavda imave gmedebebs Cadenils
damamZibel garemoebebSi, rac Tavisuflebis Svid wlamde aRkveTiT
isjeboda.

2003 wilis e. w. Avardebi so revol wualiii
xelisufleba  figrobda, rom im  droisaTvis arsebuli
antimonopoliuri kanonmdebloba da Sesabamisi or gano korufcias
uwyobda xels da aseve xels uSlida axali ekonomikuri agentebis
Semosvlas  bazarze. 2005 wlis 3 ivniss  parlamentma
Zaladakargulad gamoacxada mognedi antimonopoliuri

sagmi at

Semdeg



kanonmdebl oba da mii Ro axal.i kanoni ATavi suf

konkurenci i s m8Sinsai xeshfleba mtkicebiT, kanonis
gaugmebis erT -erT i safuZv el 1 iyois ,rom sagarTvelo aris patara
bazari da ar saWiroebda konkurenciis normebis meSveobiT bazris
regulirebas. Seigmna  kanonis aRsrulebaze uflebamosili

organo ¢, Tavisufali vaWrobisa da konkurenciis saagento,
romelic 7 kacisagan dakompleqtda.

unda aRiniSnos is faqti, rom axali miRebuli normatiuli
aqgti ar moicavda konkurenciis samarTlis aTvis damaxasiaTebel
iseT sakiTxebs , rogoricaa karteluri SeTanxmebebi, dominant i

poziciis borotad gamoyeneba, sawarmoebis Serwyma. igi mxolod
saxelmwifo  daxmarebis sakiTxebs aregulirebda .1

2008 wlis agvistos movlenebis Semdeg agqtiurad daiwyo
molaparakeb a sagarTvelosa da evrokavSirs Soris Rrma da
yovlismomcv eli Tavisufal i savaWro SeTanxmebis gaformeb is

Taob aze. aRniSnuli molaparakeb a 2014 wlis 27 ivniss dasrulda
evrokavSirsa  (EU) da sagarTvelos Soris asocirebis SeTanxmebis
gaformebiT, romelic Caanacvlebs mxareebs Soris gaformebul
partniorobisa da TanamSromlobis SeTanxmebas mas Semdeg , rac
noxdeba evrokavsSiris, misi wevri -saxelmwifoebisa da sagarTvelos
mier misi ratificireba. aRsaniSnavia is faqti, rom asocirebis
SeTanxmebis nawilia yovlismomcv el i da Tavisu fali savaWro
sivrcis SeTanxmebac, romelic droebiT, SeTanxmebis srulad
ratificirebamde 2014 wlis 1 seqtembridan Sevida ZalaSi. 2

Tavisufali vaWrobisa da mTlianad asocirebis SeTanxebis
xelmoweras win uZRoda evrokavSiris mier sagarTvelosTvis
dawesebuli  garkve uli moTxovnebis Sesruleba. erT -erTi ZiriTadi
moTxovna evropasTan Tavisufali vaWrobis SeTanxmebis dasadebad
iyo konkurenciis samarTlis normebis daaxloeba evrokavSiris
normebTan da konkurenciis Sesaxeb kanonis aRsrulebaze
uflebamosili organos institucionalur i ganviTareba.

2012 wlis 8 maiss saqarTvelos parlamentma miiRo
ATavisufal. vaWrobisa da konkurenciis Sesaxe
romelic , marTalia 2005 wlis  kanonTan SedarebiT  ukeTesi iyo,
magram masSi  seriozuli  xarvezebi  mainc Sei ni Sneboda.3
samwuxarod, aRniSnuli kanonis miRebis paralelurad ,
saqarTvelos sisxlis samarTlis kodegsidan amoRebul igna  195e
muxli.

kanonis Semdgomi srulyofisaTvis zrunva k oalicia nAqgar Tul i
ocnebi2@?d wlis saparlamento arCevnebSi gamarj vebis Semdeg
daiwyo, rasac mTavrobis davalebiT : xelmZRvanelobda

! iX xalian i T, konkurenciis axali politika ,

<http://lwww.liberali.ge/ge/liberali/articles/112983/>, [08.11.2014].

iX. segtembridan asocirebis xelSekrulebis 80% amogmeddeba ,
<http://www.interpressnesvge/ge/politika/29032%eqtembridarasocirebiskhelshekrulebis80-
amogmeddeba.html?ar=A>, [08.11.2014].

%ix . Menabdishvili S.Getting Closer Together: Georgian Competition Laws are being brought into line
with EU rules, fCompdaduneilssue®t3. | nsi ght so, London,



saqarTvelos ekonomikis saministro. mTavrobis mier inicirebuli

kanonproeqtd.i ATavisuf al. vaWrobi sa da konku
kanonSi  Sesatani cvlilebebisa da damatebebis Sesaxeb 0
saqarTvelos parlamentma miiRo 2014 wlis 21 marts. kanonSi

Sesulm a cvlilebebma da damatebebma mniSvnelovnad daaxlova
saqarTveloSi mogmedi konkurenciis kanonmdebloba evrokavSiris
Sesabamis samarTlebriv normebTan. Seicvala kanonis saTauric, mas
Akonkurenciis Sesaxebodo saqar Tvel os kanoni ewo
evropasTan asocirebis SeT anxmebis xelmoweram saqarTvelo
axali realobis winaSe daayena. sainteresoa imis gageba, Tu
ramdenadaa mzad sagarTvelo axali gamowvevebis winaSe.
asocirebis SeTanxmebis 204 -e muxli sagarTvelos a valdebulebs
igonios yovlismomcv  eli konkurenciis kanonmdebloba, r omelic
efeqturad daaregulirebs konkurenciis sawinaaRmdego
SeTanxmebebs, SeTanxmebul gmedebebs da dominirebuli sabazro
Zalauflebis mqone kompaniebis erTpirovnu | gmedebebs da
romelic ganaxorcielebs ekonomikuri agentebis Serwymebis
efeqtur k ontrols. saqarTvel 0 aseve Vvaldebulia Segmnas
konkurenciis kanonmdeblobis efeqtian aRsrulebaze
pasuxismgebeli da Sesabamisi uflebamosilebiT aRWurvili
organo.

Cemisadisertacio naSromis mizania imis dadgena, Tu ramdenad
asrulebs sagarTvelo asocirebis SeTanxmebiT, kerZod misi 204 -e
muxliT 4  nakisr valdebulebebs karteluri ~ SeTanxmebebis
samarTlebrivi regulirebisa da mis winaaRmdeg brZolis
saSualebebis konteqstSi. sadisertacio naSromsSi ganxiluli da
gaanalizebuli  igneba  karteluri  sagmianoba, karteluri
SeTanxmels saxeebi da ma sSi arsebuli SezRudvebi, kartelis
samarTlebrivi kontrolis meqganizmi , mis winaaRmdeg brZolis
saSualebebi da konkurenciis organos uflebamosileba.

disertaciis pirveli Tavi mokled mimoixilavs konkurenciis
samarTlis ganviTarebas da miznebs; meore Tavi moicavs
konkurenciis samarTalSi arsebul ZiriTad terminebs. agve igneba
detal ur ad ganxi |l uli da Sedarebul i Akonkur en
saqarTvelos kanonSi gamoyenebuli terminebi evrokavSirSi
arsebul  terminebTan; mesame Tavi moicavs konkurenciis
SemzRudvel horizontalu rida vertikaluri SeTanxmeb I S saxeebsa
da maT Taviseburebebs; meoTxe TavSi detalurad igneba ganxiluri
kartelu ri sagmianobis akrZalv idan ga Tavisuflebis pirobebi;
mexuTe Tavi Seexeba karteluri sagmianobis winaaRmdeg brZolis
saSualebebs; meeqvse TavSi saubari igne ba konkurenciis organos
uflebamosilebaze ka rtel is gamoaSkaravebis kuTxiT. da bolos,
daskvnaSi gadmocemuli igneba sadisertacio naSromis avtoris
Sexedulebebi Akonkurenciis Sesaxebo saqar Tvel os
asocirebis SeTanxmebis 204 -e muxliT nakisri valdebulebebi S
kuTxiT arsebuli xarvezebis a da maTi aRmofxvris gzebis Sesaxeb.

4 iX . asocirebis SeTanxmebis sruli teqgsti ,

<http://www.mfa.gov.ge/index.php?lang_id=GEO&sec_id=30&info_id=170108.11.2014].
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garda amisa, Cemi mizania umaRlesi saswavlebl is studentebsa
da konkurenciis samarTlis dargiT dainteresebul pirebs
mivawodo amomwuravi informacia dasavleTis qveynebSi arsebul
konkurenciis  sanarTlis normebze da prece dentul samarTalze.

dasmuli  sakiTx ebis kvlevisas ZiriTadad  gamoyenebuli igneba
istoriuli da SedarebiT -samarTlebrivi meTodi. istoriuli
meTodis gamoyenebiT moxdeba konkurenciis samarTlis normebis
ganviTarebis mimoxilva istoriul konteq stSi.  evrokavSirisa da
amerikis  SeerTebuli  Stateb iIs samarTlis normebisa da
prece dentuli samarTlis, aseve saqarTveloSi mogmedi
Akonkurenciis Sesaxebo0 s &qdareblTvamdizs kanoni s
dagvexmareba sadisertacio naSromis kvlevis sagnis ukeT esad
gaanalize baSi, Seswavlasa da swori gadawyvetilebis miRebaSi.



| Tavi
konkurenciis samarTlis istoriuli wanamZRvrebi da miz ani
1.1konkurenciis samarTlis arsi

konkurenciis  samarTali warmoadgens samarTlisa da ekonomikis
erTgvar nazavs. igi aris normebisa da principebis erToblioba

romelic uzrunvelyofs bazarze konkurenciis SenarCunebasa da
ganviTarebas . konkurenciis samarTali krZalavs ekonomikuri
agentebis iseT gmedebebs romlebsac sagrZnobi uaryofiTi gavilena

agvskonkurenciaze da zians ayenebsmomxmareblis interes s.

1.2konkurenciis samarTlis normebis warmoSobis istoria

1.2.1. adrindeli kanonmdebloba

Tanamedrove konkurenciis samarTlis winamorbed normebad
miiCneva kanoni julia de annona, romelic mogmedebda Cvens

welTaRricxvamde  daaxloebiT 50i an wlebSi romis imperiaSi . igi
icavda marcvleuliT vaWrobas da did jarim as iTvaliswinebda

maTlvis vinc pirdapir , ganzrax da xelovnurad aferxebda gemT
miwodebas. imperator  diokletianes mier Cveni welTaRricxvis 301

wels miRebul igna brZaneba, romelic  kr Zalavda maqgsimaluri fas is
dawesebas da iTvaliswinebda sikvdiliT dasjas tarif is sistemis

darRvev 1ze. brZanebiT aseveakrZaluli ilyo yoveldRiuri moxmarebis
saqonelis  sruli Sesyidva , damalva anmaszedeficitis Segmna
zenonis konstitucia  , romelic Cveni welTaRricxvis 483 wels

Seigmna iTvaliswinebda gonebis konfiskacias  da gaZevebasvaWrobis
kombinaci i saTvis ankerZo , animperatoris  mier naboZebi monopoliebis

erToblivi mogmedebebisaTvis.

dReis mdgomareobiT msoflioSi ukve 150ze metmaqveyanammiiRo
konkurenciis samarTlis normebi . am qveynebis rigs bolo  wlebSi
SeurTda CineTi,indoeTi da sagarTveloc

1.2.2. pirveli  Tanamedrove antimonopoliuri samarTali s®
normebi CrdiloeT  amerikis kontinentze

5

naSromSi gamoyenebuli terminebi  Aonkurenciis  samarTali i, antih astuli

samarTali A da Aantimonopoliuri samalali fi sinonimebia . amerikis SeerTebul
StatebSi  aRniSnuli dargi iwodeba antitr astul samarTlad , evropaSi ki -
konkurenciis samarTali . Tumca, evrokavSirSi antitr  astul samarTalsac
xmaroben, magram  masSi ar Sedis saxelmwifo daxmarebis a da
Serwymebis/gaerTiane bebis samarTlis  normebi . saqarTveloSi 1996 wels miRebul
normatiul agts antimonopoliur kanons uwodeben, rac , CemiazriT , rusuli enis
gavleniT moxda, radgan samarTlis es dargi rusulad iwodeba rogorc

Odidsd s detsf sdft .dz" 2 ftcOo ts
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pirveli Tanamedrove  konkurenciis samarTlis normebi
CrdiloeT amerikis  kontinentze Seigmna mel8 saukunis  miwuruls
kanadam 1889wels miiRo AvaWrobis SemzRudavi kombinacie bis Tavidan
acilebisa  da akrZalvis Sesaxeb aqti i erTi wlis Semdegki amerikis

SeerTebuli Statebis  kongresma miiRo Sermanis aqti . aqtis miRebas
win uswrebda SeerTebul StatebSi konkurenciis SemzRudveli

praqtikis arseboba . konkretulad ki, StatebSi mel8 saukunis meore
naxevarSi mrewvelobis  sxvadasxva dargSi gabatonebuli iyo ew.

Arastebi fi ,rac gamoixateboda imaSi, rom konkurent kompaniebSi
aqgcieb i s mflobelebi maT sakuTrebaSi arsebul aqciebs samarTavad

gadascemdnen trastebs (ndobiT aRWurvil pirebs ), romlebic
akontrolebdnen konkurentebis  sagmianobas da Sedegad amcirebdnen

maT Soris konkurencias . swore d amitom ewoda mas antitr astuli
samarTali .6

1.3pirveli  konkurenciis samarTlis normebi evropaSi

evropis  kontinentze konkurenciis kanonmdeblobis miRebis
pirveli mcdeloba hqonda avstrias . Tumca, garkveuli  mizezebis gamq
es ver maaxerxa . germaniampirvelma miiRo konkurenciis  samarTlis
normebi 1923 wels omis  Semdgomi inflaciis krizisTan

gasamklaveblad 7
meore msoflio omis dasrulebis Semdeg bevrma evropulma

gveyanamdaiwyo figri konkurenciis samarTlis normebis miRebaze,

rogorc  ekonomikis gamococxlebis erT -erT saSualebaze .ris gamaoc,
konkurenciis samarTals mniSvnelovani roli mieniWa da igi ukve

politikuri sistemis ZiriTad nawilad igca .2
evrokavSirSi pirveli konkurenciis samarTlis normebi

mocemuli iyo parizis 1951wlis  SeTanxmebis 66-e da 67-e muxlebSi
aRniSnuli SeTanxmebiT Seigmna evropis qvanaxSirisa da foladis

gaerTianeba . parizis SeTanxmebis mesamenuxlis  pirveli pungtis A g o
gvepunqti  anbobda, rom gaerTianebam Ainda uzrunvelyos iseTi
sistemis arseboba , romelic uzrunvelyofs Sida bazarze
konkurenciis dau maxinjeb lobas A .mogvianebiT, romis SeTanxmebiT
Seigmnaevropis ekonomikuri  sazogadoeba , romelic amogmedda 1958

wlidan . aRsaniSnavia is fagti , rom romis SeTanxmebiT
gaTval iswinebuli konkurenciis samarTlis normebis aRsruleba

daiwyo oTxi wlis dagvianebiT , mas Semdeg rac ZalaSi Sevida
regulacia #17/62 evropis ekonomikuri gaerTianebis Sesaxeb

SeTanxmebis 85e da 86 -e muxlebis implementaciis Sesaxeh

®ix . Jones A SufrinB., EU Conpetition Law Text, Cases, and Materid" ed, Oxford University
Press2011, 20.

Tiqve, 37.

8iqve.
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1.4konkurenciis samarTlis nor mebiT dasaregulirebeli
sakiTxeb i

rogorc cnobilia , konkurenciis samarTali mimarTulia iseTi
praqgtiki s winaaRmdeg, romelic  zians ayenebsbazarze konkurentul
process .samarTlis aRniSnul i dargis regulirebis sferoSi Sedis

fiseTi antikonkurenciuli SeTanxmeb anu karteluri
sagmianoba, romlis  mizania, an romelsac Sedegad mohyvebabazarze
konkurenciis SezRudva, dauSvebloba an akrZalva . rogorc wesi,
aseTi sagmianobis ganxorcieleba ikrZaleba , Tuki mas ar axlavs
mniSvnelovani  pozitiuri Sedegi . kerZod , ekonomikuri ef eqturobisa
da momxmarebelTa keTildReobis gaZliereba . konkurenciis samarTli
gansakuTrebul  yuradRebas aqcevs iseT horizontalur SeTanxmels,
rom elic axdens fas is figsacias , bazri s ganawilebas , warmoebis

SezRudvas da a.S. aseT SezRudvebs konkurenciis  kanonmdebloba mZime
SezRudvebad Tvlis da maTi pasuxismgeblobisagan gaTavisufleba

anda maT mimarT raime gamonaklisis  daSveba, pozitiuri Sedegis
miuxedavad TiTgmis SeuZlebelia . aRsaniSavia is faqtic , rom aseTi
SeTanxmelsaTvis garda didi jarim isa, zogierTi gveynis
kanonmdeblobiT gaTvaliswinebulia sisxlis samarTlis
pasuxismgeblobac . kerZod , patimroba . garda  horizontaluri
SeTanxmelsa, konkurenciis samarTlis yuradRebis qveS eqceva aseve
vertikaluri SeTanxmebc, Tu is garkveul SezRudv as uwesels

mxareebs. magaliTad , mwarmoebelsa da mis sabiTumo an sacalo
movaWresSoris SeTanxmebis pirob a, romlis  mixedviTac ukanasknels
ekrZaleba gansazRvrul fasze nakleba d saqonlis gayidva .

fekonomikuri  agentis calmxrivi praqgtik a, romelic moicavs
dominanti ekonomikuri agentis  mier  Zalauflebis borotad

gamoyeneba. magaliTad , rodesac  dominanti  ekonomikuri agenti
amcireb s fass da yidis sagonels warmoebis xarjze dabal fasad

imisaTvis , rom bazridan gaaZevos konkurenti an xeli  SeuSalos
konkurents bazarze SesvlaSi . garda amisa, dominant 1 ekonomikuri
agentis mie r Zalauflebis borotad gamoy enebad iTvleba  mis mier

Seusabamod maRali fas is daweseba. aRniSnuli gmedelebi
konkurenciis  samaTlis normebiT ikrZaleba

fekonomikuri agentebis gaerTianeba /Serwyma  konkurenciis
organoebs , rogorc wesi, evalebaT winaswar Seiswavion firmebis
iseTi gaerTianeba , romelsac  SeiZleba uaryofiTi gavlena hqgondes
konkurenciaze . Tu, magaliTad , ekonomikur agents surs , rom SeiZinos
misi ZiriTadi  konkurenti , bunebrivia , bazarze konkurencia arsebiTad
SeizRudeba , radgan erTi moTamaSiT naklebi igneba bazarze da

momxmarebels SeezRudeba arCevanis Tavisufleba . garda amisa am
ukanasknels  konkurentebis gaerTianebis Sedegad SeiZleba maRali

fasis gadaxdac mouwios .
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fkonkurenciis  sajaro  SezRudv a. saxelmwifo  xSirad zRudav s
bazarze konkurenci as sxvadasxva aqtivobiT . kerZod , sakanonmdeblo

RonisZiebiT regulaci IT , licenziis pirob iT , an
subsidi is /d axmarebis micemiT. rogorc  wesi, aseTi sajaro  SezRudv is
winaswari Semowmebis funqgcia konkurenciis kanonmdeblobiT

konkurenciis organo s agqw. ma Tavis daskvnaSi SeuZlia gaakeTos
komentar i an/da rekomendacia gauwio s romelime SezRudvis gaugmebas

1.5konkurenciis samarTlis mizani

konkurenciis sanarTli s miznebze saubari uSualod
evrokavSir is samarTlis normebSi ar aris . rogorc maik volkeri
aRniSnavs, evrokavSiris konkurenciis samarTlis mizani SeiZleba
daiyos or kategoriad

u integrirebuli mizani - erTiani bazris Segmnada wevr-
saxelmwifoebs Soris int egraciis ganviTareba ;

U ekonomikuri mizani - efeqturi da daumaxinjebeli
konkurenciis  ganviTareba .°

efeqturi konkurenciisas , ekonomistTa azriT , adgili agvs
sazogadoebaSi arsebuli resursebis efeqtur ganawilebas da
warmoebis efeqturobas . es yovelive ki ganapir obebs momxmarebelTa
keTildReobis zrdas . maTi SexedulebiT konkurenciis
samarTlisaTvis mniSvnelovania warmoebis  efeqturoba . Tumca,
ZiriTadi  yuradReba mainc resursebis  efeqtur ganawilebas eqceva es
ukanaskneli  mimarTulia momxmareblis sasargeblod , radgan mas
konkurentul fas amde mivyavarT da saqonlis fasi utoldeba mis
zRvrul Rirebulebas . warmoebis efeqturobas ki maSinaqvs adgili
rodesac  garkveuli saxis produqti nawarmoebia yvelaze dabal
SesaZlo xarjze , arsebuli  tegnologiis , hedleulis fasisa da sxva
fagtor is gaTvaliswinebiT

10%te nmuxlis mesame pungtis  gamoyenebgTan dakavSirebiT
komisiis rekomendaciebis mel3paragraf Si naTgvamia rom 10%e muxlis
mizania bazarze  konkurenciis dacva, rogorc momxmarebelTa

keTildReobisa  da resursebis efeqturi  ganawilebis uzrunv elyofis
saSualeba .1*° komisiis azriT, SeTanxmeba s, rom elic zRudavs
konkurencias amavdroulad SeiZleba hqgonde s  konkurenciis
sasargeblo Sedegi efegtianobis zrdiT. efeqtianobam SeiZleba
Segmnas damabiTi faseuloba warmoebis fas is  SemcirebiT,
produqtis xarisxis gaumjobesebiT an axali produqtis SegmniT.

Tu SeTanxmebis Sedegad miRebuli Sedegi ufro sasargebloa

% ix . Bishop S, Walker M., The Economics ofEC Competition Law: Concepts, Application and
Measurement3™ Ed., Sweet & Maxwel|2010,1.

%x . 10%e nuxlis mesam@ungtis gamoyenebazekomisiis rekomendaciebi , <http://eur
lex.europaeu/legaicontent/EN/TXT/PDF/?uri=CELEX:52004XC0427%2807%29&from=EN
[15.09.201%
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konkurenciis aTvis, is evrokavSiris konkurenciis normebTan
SesabamisobaSia. aseTi SeTanxmeb is Sedegad viTardeba
konkurentuli procesi, radgan ekonomikuri agenti konkurentis
momxmarebels gadmoibirebs imis gamo, rom igi sTavazobs
konkurentTan SedarebiT ukeTes produqts an ukeTes fass. 11
aRsaniSnavia aseveevropis sasamarTlos mosazreba konkurenciis
samarTlis mizanTan dakavSirebiT , romelic man gamoxata Tavis
gadawyvdilebaSi sagmeze Continental Can. misi ganacxadebiT , 102e
muxli AnimarTulia ara mxolod iseTi pragtikis winaaRmdeg romelic
pirdapir  ayenebszians momxmarebels, aramed aseveim gmedeks mimarT,

rom elic sazianoa  momxmareblisaTvis efeqturi konkurenciis
struq turaze ....nsi gavlenis meSveobiT. O

alison jon sisa da brenda sufrinis azriT , evropaSi , CrdiloeT
amerikis kontinentze da avstraliaSi konsesusi arsebobs

konkurenciis samarTlis mizanze. maTi mosazrebiT , konkurenciis
samarTali  Segmnili da gamoyenebuli unda ignas efeqturobisa da

ekonomikuri keTildReobis misaRwevad?®3

Yiqve, § 33

Zix gadawyvetileba sasamarTlos gadawyvetileba sagmeze: Continental Carxhttp://eur
lex.europa.eu/legatontent/EN/TXT/HTML/?uri=CELEX:61972CJ0006&from=BEN[15.09.201# A 1 2 .
% ix . Jones A SufrinB., EU CompetitionLaw Text, Cases, and Materidf" Ed., Oxford University
Press2011, 90,
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Il Tavi

karteluri sagmianobis amkrZalavi debulebebi evrokavSirSi,
SeerTebul Stateb sa da sagarTveloSi

Sesavali

XX saukuneSi Kkartel is samarTlebriv regulirebas didi
yuradReba daeTmo da igi dResac aqtualuri rCeba. karteluri
sagmianobis winaaRmdeg sabrZolvelad saerTaSoriso doneze xdeba
TanamSromloba, radgan xSirad masSi CarTulni arian didi da
Zlieri korporaciebi, romlebic evropis an saerTaSoriso doneze
muSaoben. kartelis dros kompaniebs Soris xdeba ganzrax, kargad
organizebuli da faruli Tan amSromloba, romlis mizania fas is
figsacia, bazri s gayofa da warmoebis kvot is dadgena, rasac
Sedegad moyveba mogebis gazrda an sul mcire mogebis mardis
SenarCuneba bazarze.

termini t edlkiaor frangul Si i wode@atel, rogor c
italiurSi Cartello da germanulSi ki Kartell. is niSnavs duels,
duelSi gamowvevis pirobebs da Semdeg meomar mxareebs Soris
duelis droebiT SeCer ebas. amdenad, igi niS navs saomari
mogmedels SeCer ebas, mebrZolebs Soris d azavebas amerikuli e.w.
trastebis msgavsad. karteli Tanamedrove enaze unda gavigoT
rogorc zavis dadeba, rodesac bunebrivi mtrebi aliansSi
erTiandebian. e.w. zavis pirobebi iTvaliswinebs mtrobis Sewyvetas
da arabunebriv TanamSromlobas, rac sazogadoebas ayen ebs zians. 14

biznes kartel is Tanamedrove ganmarteba naTlad aqvs
gadmocemuli qristofer hardings da Julian joSuas wignSi
Akartelis regulireba mavViRok aawtdii r Sifca.r i s
im damoukidebeli sawarmoebis organizacia, romlebic
axorcieleben erTi da imave an msgavs ekonomikur sagmianobas. maTi
gaerTianeba xd eba saerTo ekonomikuri intere sebis dasacavad da
er TmaneTs Soris konkurenciis® gasakontrolebl ad

debora spas azriT, karteli igmneba maSin, rodesac
konkurentebi xvdebian, rom maT SeuZliaT e rTad muSaob iT
sakuTari interes is ganviTareba da dacva. isini aanalizeben, rom
maT erTad SeuZliaT bazarze domini reba da momxmareblis mier
gadasaxdeli fas is karnaxi. misi SexedulebiT, ikaveben ra Tavs
konkurenciaSi Sesvlisagan, konkurentebi astabilureben bazars da
iReb en did mogebas xangrZlivad. 16

amdenad, karteli unda gavigoT , rogorc gonivruli
TavdacviTi SeTanxmeba, romelic xels uwyobs stabilurobas :
gansakuTrebiT ekonomikuri rRvevebisa da krizisis periodSi. misi
mizania mrewvelobis romelime dargSi arsebuli pirobebis

ix. Harding C., Joshua JRegulating Cartels in Europe™ZEd., Oxfad University Press, 20102-

13.

Bigve.

18 ix. Spa D, The Cooperative Edge, The International Politics of International Cartels, Cornell
University Press, 1994, 2.
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maowvesrigeba, stabilizacia da komerciuli an  politikuri
garemoebebid an gamomdinare samrewvelo ryev is Tavidan acileba.

rogorc wesi, karteluri sagmianoba advilad
gansaxorcielebelia iseT bazarze, romelSic SedarebiT mcire
raodenobis msxvili mwarmoebelia warmodgenili individualurad
Zlieri  poziciiT, maRalia bazarze Sesasvleli barieri,
produqgcia homogenur ia, warmoebis xarj i msgavsia da maT Soris
bunebrivi urTierTdamokidebuleba bazarze didia. ekonomikur
agentebs Soris aseT damokidebulebas bazarze xSirad moyveba
paral eluri fas i an sagonlisa da momsaxurebis miwodebis sxva
paraleluri sabazro sagmianoba. kartelis kontrolis konteqstSi,
mniSvnelovania moxdes paraleluri gcevis antiko nkurenciuli
saidumlo SeTanxmeb isagan gansxvaveba, radgan pirveli saxis
agtivoba, rogorc wesi, ar iTvleba dasjadad.

ekonomistebis nawili  akritikebs kartel s uaryofiTi
ekonomikuri Sedegis gamo. kerZod, maTi azriT, resursebis
araefeqturad gamoyenebis Sedegad is mniSvnelovan zians ayeneb S
momxmarebels, rac g amoixateba warmoebis Semcireba sa da fas is
zrdaSi. karteluri SeTanxmebis arsebobisas momxmareblis
keTildReoba mcirdeba, radgan sargebeli momxmareblidan gadadis
gamyidvelze. 17

sainteresoa imis garkveva, Tu ra raodenobiT da ra periodiT
izrdeba fasi karteluri SeTanxmebis SemTxvevasSi. jon konnoris
da r obert landis azriT, fasis mateba minimum daaxloebiT 10
procentiT xdeba. rac Seexeba fasis matebis periods, is moicavs
karteluri SeTanxmebis mTlian periods, romelic , rogorc
pragtika gviCvenebs , SesaZloa aTeuli wlebi gagrZeldes. verdenis
mier 1970-ian wlebSi Catarebulma kvlevebma aCvena, rom fasis
mateba 6.5 procentidan 36 procentamde xdeba, agedan saSualo
mateba ki 18 procen tidan 21.3 procentamde aRwevs!8

ufro da  wvrilebiTi kvleva Caatara jon konnorma da 770 -mde
kartelis sagmeebis Seswavlisas daadgina, rom s aSualo fasis
mateba 25 procents Seadgenda. 19

konnorisa da landsis kvlevebis mixedviT, saSualo fasis

mateba 27 procenti iyo . agedan 20-21 procenti amerikis SeerTebul
Statebze modioda, xolo 33 -34 procenti ki saerTaSoriso

kartel ze. maTi kvlvis Sesabamisad, ro melic moicavda 1991 -2007
wlebs, dadginda, rom amerikis SeerTebul StatebSi fasis mateba

1718 procents aRw evda, xolo saerTaSoriso kartel is SemTxvevaSi

ki25 - procents. 20
ekonomikuri TanamSromlobisa da ganviTarebis organizaciis
(OECD) monacemebze dayrdnobiT, 19962000 wlebSi 14 sagmeze

ix. Landes W Harm to Competition: Cartels, Mergers, and Joint Ventures, Antitrust Law, Issue 52,
1983, 625.

%ix. Connor M.,Lande R, American Institute Symposium: Thinkit@reatively About RemediesHow

High doCartelsRaisePrices? Implications for Optimal Cartel Fines, Law Review 513, 2005,530.

¥ ix. Calvani R., Calvani T Cartel Sanctions and Deterrence, The AmitrBulletin, Vol. 56, #
2/Summer 2011, 191

20 gve,192
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ganxorcielebulma kvlev am aCvena, rom f asi momatebuli iyo 3
procentidan 65 procentamde. agedan or SemTxvevaSi fasi
momatebuli iyo 5 procentamde, xuT sagmeze £ 5dan 15
procentamde, 0Tx sagmeze - 20dan 30 procentamde da sam
SeriixvevaSi ki 50 -dan 65 procen t amde xdeboda fasis mateba. 21

2002 wlis monacemebiT, ekonomikuri TanamSromlobisa da

ganviTarebis organizaciis kvlevis Sesabamisad , kartelis Sedagad
fasis zrda saSualod 15 -20 procents warmoadgenda. xolo 2005
wels j. m. konnoris, I. b olotovas da r. h. landes kvlev IS

Sedegad dadginda, rom saSualo fasnamati 25 procentamde aRwevda.
saerTaSoriso kartelebis SemTxvevaSi ki fasis mateba gacilebiT
meti iyo da 30 -33 procents  Seadgenda.?2

2.1. Sermanis aqti s pirveli seqcia

mel9 saukunis meore naxevarSi amerikis SeerTebuli Statebis
mrewvelobaSi karteluri SeTanxmeb a farTod iyo gavrcelebuli.
maT Sori s iyo gayidvis kvot is, fas is figsaciis, momxmareb | is
ganawilebis geografiuli bazri s dayofis, produqtis
standartizaci is, Kkartelur SeTanxmeb aze davis a rbitradis
meSveobiT  gadawyvetis, sagamoZiebo organos Segmnisa da
karteluri S eTanxmels pi robebis darRvev isaTvis jarim is
gadaxdis pragtika. 23

swored aRniSnuli praqt I kis winaaRmdeg miiRo  amerikis
SeerTebuli Statebis kongresma 1890 wels Sermanis aqti, romlis
pirvel  nawil Si naTqvamia

fiyvela kontraqti, kombinacia tr astis formiT an sxva formiT,
an ko nspiracia ramdenime Stats Soris an sxva qveynebTan , vaWwrobis
an komerciis SesazRudavad, ukanono a. yvela piri, romelic dadebs
kontragts an CaerTveba raime kombinaciaS i an KkonspiraciaSi :
romelic ukanonod igneba gamocxadebuli, feloniaSi damnaSaved
igneba cnobili.

amdenad, Sermanis aqti krZalavs konkurentebs Soris
nebismieri saxis SeTanxmebas, romelic gaumarTleblad zRudavs
vaWrobas. aRniSnuli akrZalva moicavs rogorc hori zont alur, ise
vertikalur SeTanxmeb  as.?4

2.2. evrokavSiris funqgcionierebis Sesaxeb SeTanxmebis
10%e muxlis pirveli punqti

%ix. OECD6s Report on the Nature and | mpact of Hard Cor
under National Competition Lawshttp://www.oecd.org/competition/cartels/2081831.pdf20.11.2014].

2 ix. Veljanovski C., Cartel Fines in Europe, Law Practice and Deterrence, World Comp&iti¢h),

2007, 79.

Zix. PosnerR.A, Antitrust Law,2" Ed., The University of Chicago Press, 2061,

* ix. ramiresi m. k., SeerTebul Statebsa da saqgarTvelos konkurenciis

samarTlis SedarebiTi analizi: calmxrivi aqtebisa da horizontaluri

SeTanxmebebis regulireba prognozirebadi wesebisa da efeqturi aRsrulebis

meSveobiT, garTuli biznesis mimoxilva , Il gamocema, 2014, 72.
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evropuli masStabis pirveli konkurenciis samarTlis normebi
mocemuli iyo 1951 wlis parizis SeTanxmebaSi, romlis
safuZvelzec  Seigmna  evropi S gvanaxSirisa da foladis
sazogadoeba. aRniSnuli SeTanxmebis 65 -e da 66 -e muxlebi exeboda
konkurencias. 1958 wels romis SeTanxmebiT Seigmna evropuli
ekonomikuri  sazogadoeba.  Tumca, evropuli  sazogadoebis
institutebis mier aRniSnuli normebis aRsruleba ar mom xdara
1962 wlamde, sanam regulacia #17 /62 ar iyo miRebuli.

romis konvenciis me -3 muxli iTvaliswinebda mniSvnelovan

Canawer s konkurenciasTan dakavSirebi T. i gi 3
kavSiris sagmianoba moicavs iseT sistemas, romelic

uzrunvelyofs Sida bazarze ko nkurencii s daumaxi njebul obe
aRniSnuli  debuleba safrangeTis  prezidentis, sarkosis

iniciativiT lisabonis SeTanxmebis ZalaSi Sesvlis Semdeg

gadatanili igna evropis kavSiris funqcionirebis Sesaxeb

SeTanxmebis #27 protokolSi, romelic iTvaliswinebs imave

Sinaarsis teqsts. protokolSi vkiTxlobT:

ASeTanxmebis mxareebi,

mxedvelobaSi iReben, rom Sida bazari, romelic mocemulia
evrokavSiris SeTanxmebis me -2 muxISi, moicavs sistemas, romelic
uzrunvelyofs, rom konkurencia ar iyos damaxinjebuli,

SeTanxmdnen, rom

am mizniT, evrokavSiri, Tu saWiro igneba, zomebs miiRebs
SeTanxmebebis debulebebis Sesabamisad, maT Soris evropis
kavSiris fungcionirebis Sesaxeb SeTanxmebis 352 - muxlis
Tanax#Aradi.

amdenad, evrokavSirSi samarTliani da daumaxinjebel
konkurencia sabazro ekonomi kis gvakuTxedia. evropis komisia
aRWurvilia im ZalauflebiT, romelic saWiroa konkurenciis
samarTlis normebis aRsrulebis zedamxedvelobisTvis da
imisaTvis, rom uzrunvelyofili iyos efeqturi konkurencia
evropis gaerTianebis bazarze.

garda amisa, evrokavSiris fu nqcionirebis Sesaxeb SeTanxmebis
120e  muxli Seicavs mniSvnelovan Canawers konkuren ciis
samar Tal ze. k e r Z-saxelmwifoeBiw eda r evrokavSiri
mogmedeben Ria sabazro ekonomikis principis Sesabamisad
Tavisufal konkurenciaze dayrdnobiT, mxars uWeren resurse bis
efeqtur ganawilebas da im principebis Sesabamisad, romlebic
mocemulia119 te mux | Si . i

dReis mdgomareobiT karteluri sagmianobis amkrZalavi
debuleba mocemulia evrokavSiris  fungcionirebis Sesaxeb
SeTanxmebis 10Xe muxISi, romlis pirveli puqtis mixedviT:

frogorc erTian bazarTan Seusabamo , akrZalulia: ekonomikur
agentebs Soris SeTanxmeba, ekonomikuri agentebis asociaciebis
gadawyvetileba da SeTanxmebuli pragtika, romelma c SeiZleba
gavlena igonios wevr -saxelmwifoebs Soris vaWrobaze da romlis

® ix. evrokavSiris fungcionirebis Sesaxe b SeTanxmebis sruli teqgsti,

<http://www.consilium.europa.eu/uedocs/cmsUpload/st0&6@83.en08.pdf, [10.12.2014], 395.
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mizani aris an ro melsac Sedegad mohyveba erTian bazarze
konkurenciis Tavidan acileba, SezRudva an damaxinjeba da
gansakuTrebiT ki isini, romlebic:

a) pirdapir an arapirdapir adgenen gasayid an Sesas yid fass an
sxva savaWro pirob  as;
b) zRudaven an akontroleben warmoebas (p roduqcias), bazrebs,
tegnikur ganviTarebas an investici as;
g) hyofen baz ar s an miwodebis wyaros;

d) aweseben diskriminaciul pirob as identur tran saqciebze
garkveul savaWro partniorebTan mimarTebaSi, riTac
arakonkurentul mdgomareobasSi ayeneben savaWro part nior s;

e) aweseben garigebis iseT pirob as, rom el ic garigebis sxva mxare S
akisreb s iseT damatebiT valdebuleb as, romel sac kavSiri ar agv s
garigebis SaganTan. o
amave muxlis meore pungtis mixedviT, pirvel i pungtiT
akrZaluli SeTanxmeb  a da gadawyvetileb a avto maturad baTil deba.
10%e muxlis Sinaarsidan gamomdinare, imisaTvis, rom masSi
mocemuli terminebi sworad iyos gamoyenebuli praqtikaSi,
iseTebi , rogoricaa: ekonomikuri agent I, ekonomikuri agentebis
asociacia , SeTanxmeba, gadawyvetileba, SeTanxmebuli praqtik a,
mizani da Sedegi, saWiroa maTi zusti mniSvnelobis garkveva.
evrokavSiris sasamarTloebs wlebi dasWirdaT imisaTvis, rom
evropeli kanonmdeblis mier gaTvaliswinebuli aRniSnuli
terminebis mniSvneloba ganemartaT.

2.2.1. ekonomikuri agenti da ekonomikuri agentebis asociacia

konkurenciis  samarTlis normebi vrceldeba mxolod
ekonomikur i agentebis sagmianobaze da maTi darRvevis SemTxv evasSi
konkurenciis organos ufleba agv S samarTaldamrRvevi
ekonomikuri agentis mimarT gamoiyeno s kanoniT gaTvaliswinebuli
RonisZiebebi. evr okavSiris funqcionirebis Sesaxeb SeTanxmeba ar

iZleva ganmartebas ra iTvleba ekonomikur agentad . rogorc
evrokavSiris pirveli instanciis sasamarTlom (CFl)27 ganacxada
Tavis 2008 wlis 8 ivlisis gadawyvetilebaSi sagmeze T-99/04

fiSeTanxmebisad d a Aekonomg&ntisoa terminebis ganmar
gadamwyveti mniSvnelobisaa imisaTvis, rom moxdes konkurenciis

normebis praqtikaSi swored gamoyeneba. 28 Tu romelime qgceva

arRvevs konkurenciis samarTlis normebs da igi ekonomikur

% ix. evrokavSiris funqcionirebis Sesaxeb SeTanxmebis sruli tegsti,

<http://www.consilium.europa.eu/uedocs/cmsUpload/st06eB3.en0&df>, [10.12.2014], 116.
" evrokavSiris pirveli instanciis sasamarTlos saxelwodeba Seicvala
lisabonis SeTanxmebis ZalaSi Sesvlis Semdeg. mas 2009 wlidan evrokavSiris

generaluri sasamarTlo ewodeba.
% ix. evrokavSiris pirveli instanciis sasamarTlos gadawyve tileba sagmeze
T-99/04,

<http://curia.europa.eu/juris/”document/document.jsf;jsessionid=9ea7d0f130d5f2484d87325e4610883180
058b37c5d8.e34KaxiLc3eQc40LaxqgMbN4Obh4Pe0?text=&docid=67382&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=619179>, [22.1201 4] , Al44.
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agents ar ganuxorcielebia, es qceva konkurenciis organos
mokvlevis sagani ver igneba. 29

ekonomikuri agentis cnebis dadgena aucilebelia imisaTvis,
rom ganvsazRvroT bazarze moTamaSeebis is kategoria, romelTa
mimarTac gamoiyeneba konkurenciis samarTali. misi srulyofili
ganmarteba evropis sasamarTlos erT kon kretul gadawyvetilebaSi
ar aris mocemuli, ris gamoc mniSvnelovania  Sesabamisi
prece dentuli samarTalis gacnhoba. sagmeze C-41/90 evro kavSiris
marTImsajulebis sasamarTlom (EC) ganacxada, rom fAekonomi kit
agentis cneba moicavs yvela warmonagmns, romelic CarTu lia
ekonomikur sagmianobaSi, miuxedavad misi samarTlebriv I statusisa
da dafinansebis gz i s &°. aindenad, warmonagnma rom el ic CarTuli
ari s ekonomikur sagmianobaSi , pativi unda sce s konkurenciis
samarTlis normebis moTxovnebs, maSin rodesac im warmonagmnis
sagmianoba, romelic sazogadoebri vi interes ebis Sesabamisad
axorcieleb s amocanebs, rogorc wesi, konkurenciis samarTlis
normebiT ar wesrigdeba.

imis  Sesaxeb, Tu ra sagmianoba iTvleba ekonomikur
sagmianobad, ganmartebas iZleva evro  kavSiris marTImsajulebis
sasamarTlo s gadawyvetileba erTobliv sagme ze (C-180/98da C-184/98.
sasamarTlos azriT, ekonomikur sagmianobas warm oadgens bazarze
sagonlisa da momsaxurebis SeTavazeba. 31 Tumca, Sesyidv as es ar
exeba. garda im SemTxvevisa , Tu ar xdeba ekonomikuri
sagmianobisaTvis nedleulis SeZena. 32 sasamarTlos ganmartebiT,
evrokavSiris fungcionirebis Sesaxeb SeTanxmebaSi mocemuli
konkurenciis samarTlis normebi ar gamoiyeneba iseTi sagmianobis
mimarT, romlis buneba, mizani da wesebi ekonomikuri sagmianobis

sferos ar ukavSirdeba an Tu is ukavSirdeba sajaro
xelisuflebis uflebamosilebis ganxorcielebas. a3

riCard viSis azriT, prece dentul samarTalSi gamoiyeneba e.w.
Afunqgci ur. mi dgomao ,rom swarmcamayard goenalia d
axorcielebs romelime sagmianobas, iTvleba Tu ara ekon omikur
agentad konkurenciis samarTlis normebis Sesabamisad. misi
mtkicebiT, saWiroa moxdes erTi da imave warmonagmnis sajaro

xelisuflebis  uflebamosilebis farglebSi ganxorcilebuli
sagmianobis gamijvna ekonomikuri sagmianobisagan. 34 magaliTad,

*ix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 20124.

% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze C-
41/9Q <http://eurlex.europa.eu/legadontent/EN/TXT/HTML/?uri=CELEX:61990CJ0Q&from=EN>,
[22.11.2014], § 21.

% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba erTobliv
sagmee: C-180/98 da C-184/98 xelmisawvdomia.
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=45608&pagelndex=0&doclang=EN&
mode=Ist&di=&occ=first&part=1&cid=76146%, 22.11.2014], § 75.

%2ix. Jones A., Sufrin B., EU Competition Law Text, Cases, and MaterilEd4 Oxford University
Press2011,132133.

¥ ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-
309/99 <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?uri=CELEX:61999CJ0309&from=EN[23.11.2014]8§ 57.

*ix. Whish R., Bailey D., Competition Law"Ed., Oxford University Pres€012, 8485.
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ThilisSi mogmed Sps fAsitis Spudliak:0pirveli, daadginos
ThilisSi sad SeiZleba avtosatransporto s aSualeb is gaCereba da
sad ara ; da meore, avtosatransporto saSualebis parkirebisaTvis
sakuTrebaSi igonios miwis nakveTi an Senoba -nageboba, romelsac
komerciuli mizn isTvis gamoiyenebs. pirveli agtivobis SemTxvevaSi,
warmonagmni mogmedebs sajaro xelisuflebis uflebamosilebis
farglebSi da ver CaiTvleba ekonomikur agentad. rac Seexeba
meore saxis sagmianobas, igi ekonomikuri xasiaTisaa da :
Sesabamisad, CaiTvleba ekonomikur saqmanobad .

prece dentuli samarTlis mixedviT, ekonomikur sagmianobad
iTvleba  Semdegi momsaxurebis miwodeba: espanuri safosto ofisis
mier  ganxorcielebuli  kurieruli  momsaxureba; germaniis
federaluri dasagmebis ofisis mier gaweuli momsaxureba -
dasagmebis Sesyid va. aRniSnul organizacias dasagmebis

ganviTarebis germanuli kanonis Sesabamisad , Sesabamisi
momsaxurebis bazarze monopoliuri mdgomareoba ekava. miuxedavad

imisa, rom sajaro dawesebulebas miniWebuli hqonda ekonomikuri
xasiaTis sagmianob is ganxorcielebis ufl ebamosileba ,

sasamarTlom germaniis federaluri dasagmebis ofisi cno
ekonomikur agentad; 3° samedicino daxmarebis organizaciis mier
anazRaurebis safuZvelze saswrafo daxmarebis momsaxurebis

gawevat
mniSvnelovania aseve evrokavSiris pirveli  instanciis
sasamarTlos gadawyvetileba sagmeze T-99/04 romelSic

sasamarTlom ganacxada, rom iuridiuli piri, romelic mogmedebs
rogorc kartelis fasilitatori, SeiZleba CaiTvalos ekonomikur
agentad, miuxedavad imisa, rom is karteluri sagmianobis
momsaxurebas an saqonels TviTon ar awarmoebs3’

prece dentuli samarTlis mixedviT, ekonomikuri agentis
kvalifikaciisaTvis mogebis miRebis mizani an sagmianobis
ekonomikuri buneba mniSvnelovani ar aris. magaliTad, 1990 wili S
msoflio Cempionatis dros turis paket is gayidv is sagmianobaze
msoflios fexburTis federacia da italiis fexburTis asociacia,
romlebic Cempionatis mowyobaze iyvnen pasuxismgebelni, komisiis

mier 10%te muxlis Sinaarsidan gamomdinare miCneulni ignen
ekonomikur  agentebad. evrokavSiris pirveli instanciis
sasamarTlom sagmeze T-193/@® daadastura komisiis mosazreba, rom
fexburTis klub is mier fexburTTan dakavSirebuli sagmianoba

% ix. evrokavSiris marTimsajulebis sasamarTlos gadawyvetil eba sagmeze: C-

41/9Q <http://eurlex.europa.eu/legatontent/EN/TXT/HTML/?uri=CELEX:61990CJ0041&from=EN\
[23.11.22Z°14], A 21

% ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-
475/99,
<http://curia.europa.eu/juris/document/do@mhjsf;jsessionid=9ea7d2dc30d53499a9b46074408499ae9b
086438641f.e34KaxiLc3gMb40Rch0SaxuOc310?text=&docid=46789&pagelndex=0&doclang=EN&mo
de=Ist&dir=&occ=first&part=1&cid=7003, [23.11.2014].

¥ ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze:T-
99/04,
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=67382&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=827%, [23.11.2014].
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iTvieba  ekonomikur sagmianobad, xolo fexburTis klubebis mier
Segmnili  erovnuli asociacia ki warmoadgens ekonomikuri
agentebis asociacias. * garda amisa, evrokavSi ris pirveli
instanciis sasamarTlom amave sagmeze ganacxada, rom fexburTis
msoflio  federacia  warmoadgenda  ekonomikuri  agentebis
asociacias.

garda zemoT aRniSnulisa, evro kavSiris marTlmsajulebis
sasamarTlom Tavis gadawyvetilebaSi sagmeze C-41/90ganacxada, rom
imisaTvis, rom warmonagmni CaiTvalos ekonomikur agentad,
mniSvneloba ar aqvs mis samarTlebriv statuss da imas, Tu ra
gziT aris igi dafinansebuli. 39 amdenad, kompaniebi da
partnioruli gaerTianebebic SeiZleba CaiTvalon ekonomikur
agentebad, iseve rogorc s asoflo -sameurneo kooperativebi da
savaWro asociaciebi. am ukanasknelebs Soris dadebuli
SeTanxmebac SeiZleba dakvalificirdes , 10%e muxlis Sinaarsidan
gamomdinare, rogorc SeTanx meba. garda amisa, fizikuri pirebic
miCneulni arian rogorc ekonomikuri agentebi, magaliTad operis
momRerdi, TviT dasagmebuli d antisti, magram ara SromiTi
xelSekrulebis safuZvelze dasagmebuli da saqonlisa da
momsaxurebis SemZeni individebi, romlebic saboloo
momxmareblebi arian, radgan maTi gceva ar aris ekonomikuri. 40

saxelmwifos mie r Segmnili monopoliuri korporaciebi, isive
rogorc organoebi, romlebsac saxelmwifos mier miniwWebuli aqvT
raime sagmianobis ganxorcielebis uflebamosileba da kvazi -
saxelmwifo organoebi , SeiZleba axorcielebdnen ek onomikur
sagmianobas. magaliTad : germaniis fede raluri dasagmebis ofisi,
safrangeTSi da portugaliaSi ki - aeroport .41

precedentuli samarTlis mixedviT, warmonagmnebi, romlebic
eqgskluziurad asruleben socialur funqcias, axorcieleben
sagmianobas solidarobis principze dayrdnobiT da saxelmwifo
zeda mxedvelobas egvemdebarebian, ekonomikur agentebad ar

iTvlebian. 42 t er mi ni isoli darobao advokat fennel
ganmartebuli iyo , rogorc Aer Ti jgufis mi er meor e j
% ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-

193/02,

<http//curia.europa.eu/juris/document/document.jsf?text=&docid=49878&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=9550>, [23.11.2014].

¥ ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-

41/90

<http://curia.europa.eul/juris/stvPdf.jsf?text=&docid=97109&pagelndex=0&doclang=EN&mode=Ist&d
ir=&occ=first&part=1&cid=14217>, [23.11.2014], A 21.
“ix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 20187.

*Lix . evrokavSiris marTImsajulebis sasamarTlos gadawy vetilebebi sagmeebze:

C-82/01 da C-163/99
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=47826&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=18028> da

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=45933%&pdgx=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=18091> , [23.11.2014].

*2ix . Jones A., SufriB., EU Competition Law Text, Cases, and Material$Edl., Oxford University
Press2011,130.
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arakomerciuli xasiaTis aranebayo®l obi Ti

evrokavSirSi ramdenime SemTxveva iyo, rodesac socialuri dacvis,
pensiebis, janmrTelobis dazRvevis da jandacvis
ganmxorcielebeli warmonagmnebi ar dakvalificirdnen ekonomikur

agentebad. gaerTianebul sagme ze C-159/91 da C-160/91 evro kavSiris
marTImsajulebis sasamarTlom ganacxada, rom regionaluri
franguli socialuri dacvis ofisebi, romlebic axdendnen
savaldeb ulo socialuri usafrTxoebis sgem I s administrirebas
ar warmoadgendnen ekonomikur agentebs, radgan gadasaxdeli
pensiebi identuri iyo yvela mimRebisTvis, Sesawiri iyo
Semosavlis proporciuli, misaR ebi daxmareba ar iyo gadaxdili
Sesawirebis  proporciuli  da gadaWarbebuli  finansirebis
SemTxvevaSi gaTvaliswinebuli iyo finansur gasaWirSi myofebis

dafinanseba . zemoaRniSnuli garemoebebis gamo , sasamarTlos
azriT, es sgema efuZneboda solidarobis princips. 44 sasamarTlom
kompania INAIL Lis mier ganxorcielebuli gmedebebi
araekonomikurad  CaTvala, radgan , kanonidan = gamomdinare

mindobili hgonda samsaxurSi incidentebisa da profesiuli
daavadebebis dazRvevis sgemis impelemntacia da am eqskluziur

socialur funqcias igi ax orcielebda solidarobis principze
dayrdnobiT. 4°

gansxvavebuli gadawyvetileba miiRo sasamarTlom sagmeze C-
244/94 radgan misaRebi pensi is odenoba damokidebuli iyo mimReb is
mier gadaxdil Sesawir ze da mmarTveli organizaciis mier
ganxorcielebuli ivensticiis fin ansur Sedegze. garda amisa,
beneficiarebs Soris ar arsebobda arc
Tanaziaroba/urTierTdamokidebuleba da arc jvaredini

subsidireba. am sgemis menejeri  ekonomikur  sagmianobas
axorcielebda sicocxlis damzRvev kompaniebTan konkurenciis
pirobebSi. 46 sainteresoa ase ve evrokavSiris marTlmsajulebis

sasamarTlos mier miRebuli winaswari gadawyvetileba sagmeze C-
67/96 romelic damatebiT sapensio fonds exeboda. rogorc sagmis

masalebidan gairkva , teqstilis mrewvelobasSi momuSave
ekonomikuri agentebisaTvis am fondSi gawevriane ba savaldebulo

iyo. kompania albani, romelic tegstilis industriaSi sagmianobda,

moiTx ovda wevrobis movaleobisagan ga Tavisuflebas. sasamarTlos
azriT, fondi axorcielebda ekonomikur sagmianobas miuxedavad

imisa, rom fondSi gawevrianeba savaldebulo iyo, damate biTi

%ix. Whish R., Bailey D Competition Law, 7 Ed., Oxfod University Press, 20188.

i evrokavSiris marTlmsajulebis  sasamarTlos  gadawyvetileba

gaerTianebul sagmeebze: C-159/91 da C-160/91,
<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=97109&pagelndex=0&doclang=EN&mode=Ist&d
ir=&occ=first&part=1&cic=14217>, [23-1911.2014], A 18

*® ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-
218/0Q

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=47024&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=2541%,[23.11 2014182. A 71

*® ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze C-
244/94, <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?uri=CELEX:61994CJ0244&from=EN>, [23.11.2014].
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sapensio sgema Segmnili iyo ukid uresad SezRuduli kanonieri
sapensio  fondis  Sesavsebad, fondi ar iyo mogebaze
orientirebuli da sapensio fondi valdebuli iyo mieRo yvela
dasagmebuli samedicino Semowmebis gareSe. garda amisa, sapensio
fondi TviTon gansazR vravda misaRebi Sesawirisa da gasacemi
pensiis odenobas. es ukanaskneli ki damok idebuli iyo mimR is mier
ganxorcielebuli investici i s Sedegze. 4/

prece dentuli samarTlis mixedviT, sajaro xelisuflebis
organoebTan dakavSirebuli sagmianoba ar war moadgens ekonomikur
sagmianobas da Sesabamisi organoebi ver CaiTvlebian ekonomikur
agentebad. 48 sainteresoa evrokavSiris marTImsajulebis
sasamarTlos mosazreba sagmeze 30/87, romelSic frangulma
samarTalma adgilobriv. komunebs  mianiWa uflebamosileba
dakrZalv ebis momsaxurebis gawevaze. am momsaxurebis miwodeba ki
komunebma Tavis mxriv kerZo kompaniebs gadasces. sasamarTlos
ganmartebiT, 101 -e muxli ar gamoiyeneba im SeTanxmebebis mimarT,
romliTac komunebma, rogorc sajaro organoebma , Tavisi
uflebamosilebis  fargleb Si  ekonomikur agentebs gadasces
sajaro momsaxurebis miwodebis uflebamosileba, radgan aseTi
sagmianoba sajaro xelisuflebis organoebis mniSvnelovani
fungciaa. 49

evrokavSiris marTlmsajulebis sasamarTlom sagmeze C-364/92
ganacxada, rom organizacia evrokontroli , romelic saxelmwifos
mier sahaero nhavigaciis momsaxurebis  mosargebleebisagan
gadasaxadis asakarefad Seigmna, konkurenciis samarTlis normebis
Sinaarsidan gamomdinare ar warmoadgenda ekonomikur age nts,
radgan igi sajaro interes ebidan gamomdinare asrulebda m asze
dakisrebul amocanebs, rac sahaero navigaciis usafrTxoebis
SenarCunebasa da ganviTarebaSi gamoixateboda. 0

sruliad gansxvavebuli gadawyvetileba miiRo evrokavSiris
marTImsajulebis sasamarTlom sagmeze C-49/07, romelSic mogebaze
araorientirebuli iuridiuli piri, romelic organizebas uwevda

motosportis RonisZiebebs da Sesuli iyo dafinansebis, sareklamo

da sadazRveo saxelSekrulebo urTierTobebSi sxvadasxva
kompaniebTan RonisZiebebis komerciuli miznebisTvis
gamosayeneblad, miCneuli igna ekonomikur agentad , Mmiuxedavad
imisa, rom mas saxelmwifosagan mindobili hqonda aseTi

*"ix . Jones A., Sufrin BEU Competition Law Text, Caseand Materials, 4 Ed., Oxford University
Press2011,131132.

8 ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
309/99 <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61999CJ038923.11.2014], &7.

* ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-

30/87, <http://eurlex.europa.eu/legatontent/EN/TXT/HTML/?uri=CELEX:61987CJ0030&from=EN>,
[23.11.2014].

% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
364/92 <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?uri=CELEX:61992CJ0364&from=EN> [ 23 . 117d2Z¥1 4], A
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RonisZiebebis mowyoba da axorcielebda iseT aqtivobebs,

romlebic ar iyo ekonomikuri xasiaTis. o1

sainteresoa sasamarTlos mosazreba imasTan dakavSirebiT, Tu
ramdenad CaiTvleba kerZo kompania, romelic saxelmwifosagan
delegirebul mniSvnelovan saxelmwifo funqciis
ganmxorcielebel  sagmianobas eweva, ekonomikur  agentad.
evrokavSiris marTlmsajulebis sasamarTlom sagmeze  C-343/95

ganmarta, rom Jenoas portSi mogmedi kerZo SezRuduli
pasuxismgeblobis kompania, ro melic axorcielebda bunebis
dabinZurebaze zedamxedvelobas, ver CaiTvleba ekonomikur

agentad, radgam misi sa gmianoba exeboda sajaro interes ebs,
ramdenadac sazRvao sivrcis dacva saxelmwifos erT -erT
mniSvnelovan funqgcia s warmoadgens 52

prece dentuli samar  Tlis mixedviT, ekono mikur agentad
SeiZleba CaiTvalo n sxvadasxva profesiis wevri. magaliTad,
sasamarTlom sagmeze C-35/96 sabaJo agentebi, romlebic
anazRaurebad sagmianobas axorcielebdnen, miuxedavad imisa, rom
isini saxelmwifos mier avtorizebul sagmianobas eweodnen,

ekonomikur agentebad CaTvala. 33 garda amisa, sasamarTlos azriT,
advokatTa asociaciis wevri advokati axorcielebs ekonomikur
sagmianobas, radgan igi fasian iuridiul momsaxurebas eweva

bazarze da, Sesabamisad, ekonomikur agents warmoadgens. 54

evrokav Siris funqgcionirebis Sesaxeb SeTanxmebis 101 -e muxli
gamoiyeneba aramarto ekonomikuri agentebis pirdapir
koordinirebuli mogmedebebis mimarT, aramed aseve maTi
institucionalizirebuli TanamSromlobis formebis mimarTac,
miuxedavad imisa, rom savaWro da profes iul asociaciebs ar agvT

komerciuli an ekonomikuri aqtivebis ganxorcielebis mizani.
rogorc wesi, asociaciebi Sedgeba msgavsi tipis industriaSi

momuSave sawarmoebisagan da isini warmoadgenen erTgvarovan
forums, romlis meSveobiTac SeiZleba misma wevrebma moaw yon
Sexvedrebi, koordinacia gauwion erTmaneTis sagmianobas da
Sevidnen konkur enciis sawinaaRmdego SeTanxmeb aSi. igi
pasuxismgeblobas iRebs warmoadginos da d aicvas wevrebis erTiani
interes ebi sxva ekonomikuri operatorebis, samTavrobo

°L ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
49/07,

<http://curia.europa.eu/jurisi/document/document.jst2i®&docid=67060&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=108098, [23.11.2014].

°2 ix. evrokavSiris marTIimsajulebis sasamarTlos gadawyvetileba sagmeze: C-

343/95 <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?uri=CELEX:61995CJ0343&Mm=EN> [ 23.11.2014], A 22.
%% ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-

35/96,

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=43942&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=19229, [23.11.2014]

> ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-

309/99 <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61999CJ0389 [ 23 . 11.2014], A 1

24



strugturebisa da , zogad ad, saxelmwifos winaSe. ekonomikuri
agentebis gaerTianebebi SeiZleba iyos:

flsavaWro asociaciebi (magaliTad, komerciuli bankebis
asociacia, navTobis importiorTa asociacia, sxva), da

fprofesiuli asociaciebi (magaliTad, advokatTa asociacia,
buRalterTa asociacia , argiteqtorTa asociacia, sxva).

evrokavSiris marTImsajulebis sasamarTlom daadgina, rom
holandiis advokatTa asociaciis generaluri sabWo ekonomikur
agentTa asociacias warmoadgenda.  >° Tumca, riCard viSisa da david
beilis azriT, sasamarTlo SeiZleba sxva pozic iaze yofiliyo im
SemTxvevaSi, Tu sabWos wevrebi saxelmwifos mier ignebodnen
daniSnulni da ara uSualod asociaciis  wevrebis mier arCeulni. 56

10%e muxli gamoiyeneba asociaciasa da sxva ekonomikur agents
Soris dadebuli SeTanxmebebis mimarTac. garda amisa, is SeiZleba
gamoyenebuli ignes asociaciebis gadawyvetilebebis mimarTac. es
ukanaskneli ver isargeblebs imunitetiT , Tu igi xelisuflebis
organoebis mier mowonebuli an damtki cebulia. asociacia aseve
ver ga Tavisufldeba pasuxismgeblobisagan ,  Tu misi funqciebi
kanoniT aris gansazRvruli an misi wevrebi mTavrobis mier
iniSnebian.  sagmeze C-35/96 evrokavSiris  marTlmsajulebis

sasamarTlo m gadawyvetilebis me40 paragrafSi ganacxada, rom
saxelmwi fo organos sajaro statusi ver a Tavisuflebs
ekonomikur agentebs 101 -e muxlis g amoyenebisagan (magaliTad,
sabaJo agentebis asociaci is SemTxvevasi ).’

aRsaniSnavia is garemoeba, rom  10%e muxli ar gamoiyeneba ori
an meti samarTlebrivi warmonagmnis mimarT , Tu isini erT
ekonomikur subi eqts warmoadgenen. erTi da imave korporatiul
jguf Si gaierTianebul sawarmoebs , ra Tgma unda , SeuZliaT

erTmaneTTan dadon SeTanxmebebi. Tumca, maT mimarT 101 -e muxli
ver igneba gamoyenebuli, radgan es kompaniebi warmoadgnen erT
ekonomikur organizacias Tavisi personaliT, uZravi da moZravi
gonebiT. magaliTisT vis SeiZleba moviyvanoT mSobeli da misi
Svilobili sawarmo; principali da misi agenti, Tu es ukanaskneli
pirvelis damxmare organoa da masSia integrirebuli; kontragtori
da gve-kontraqgtori. am SemTxvevaSi yuradReba eqceva im faqts, rom
SeTanxmebis erTi mxare, magaliTad mSobeli kompania, gadamwyvet
gavlenas axdens meore, Svilobili kompaniis sagmianobaze. es
ukanaskneli ki bazarze Tavisi sagmianobis warmarTvisas realur
damoukideblobas ar flobs.

rac Seexeba komerciul agents, rogorc wesi, is aris
damoukidebeli ekonomikuri operatori da, amadenad, ekonomikuri
agentic , 10%te muxlis Sesabamisad. Tumca, zogierT SemTxvevasSi igi

*®ix . Whish R., Bailey D Competition Law, 7 Ed, Oxford Uniwersity Press, 2012, 92
56 ;

igve.
°" ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
35/96,
<http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30ddf56582947a704004acdfab85263ebc16.
e34KaxiLc3qMb40Rch0SaxuPa3r0?text=&docid=438gagelndex=0&doclang=EN&mode=Ist&dir=&
occ=firsté&part=1&ci d=49258>, [21.12.2014], A 40.
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mogmedebs principalis saxeliT da valdebulia ganaxorcielos
misi instruqciebi. Sesabamisad, Tu igi principalis , frogorc
erTiani ekonomikuri agen tis Semadgeneli nawili gamodis, am
SemTxvevasSi igi ver CaiTvleba damoukidebel ekonomikur agentad.

evrokavSiris pirveli  instanciis sasamarTlom  Tavis
gadawyvetilebaSi sagmeze  T-102/92 ganacxada, rom kompania parker
peni da misi Svilobili kompaniebi, romlebi C germaniaSi,
saf rangeTSi, belgiaSi, espaneT sa da holandiaSi axdendnen
produqciis distribucias , lyvnen erT Kkorporatiul jgufSi
gaerTianebulni da maT mimarT 101 - muxli ver igneboda
gamoyenebuli, radgan Svilobil kompaniebs bazarze sakuTari
sagmianobis gansaz Rvris realuri damoukidebloba ar hqondaT da
isini  asrulebdnen mSobeli kompaniis mier gamogzavnil
instruqgciebs. 58 Svilobili kompaniebis nacvlad rom yofiliyvnen
damoukidebeli distributorebi, am SemTxvevaSi 101 - muxlis
gamoyeneba moxdeboda.

rac Seexeba is eT SemTxvevas, rodesac Svilobil kompaniaSi
5050 procentiani wilebi ekuTvniT erToblivad or sxvadasxva
mSobel sawarmos da Svilobili kompania Sesabamisad bazarze
damoukidebel moTamaSed gvevlineba, Svilobil kompaniasa da mis
romelime mSobel kompaniasTan dade bul SeTanxmebaze SeiZleba
gavrceldes 101  -e muxli. >°

mniSvnelovania imis aRniSvnac, rom mS  obeli kompania SeiZleba
pasuxis gebasSi mieces  Tavisi  Svilobili  kompaniis  mier
konkurenciis samarTlis normebis darRvevis SemTxvevaSi, Tu
mSobeli kompania ver daamtkicebs , rom Svilobil kompaniaze
gadamwyvet gavlenas ver axorcielebda. amis damtkiceba ki,
rogorc wesi, as procentiani wilis mflobel mSobel kompaniebs
Zalian uwirT. 60

agve unda aRiniSnos isic, rom ekonomikuri agentis mier
saxelis an samarTlebrivi formis Secvla ar aTavisuflebs mas
pasuxismeblobisagan. Tu ekonomikuri agenti, mas Semdeg rac
konkurenciis  samarTlis normebi daarRvia, SeiZina sxva
ekonomikurma agentma, bunebrivia, samarTaldarRvevaze
pasuxismgebloba daekisreba erToblivad samarTaldamrRvev da mis
SemZerkompanias.

sainteresoa iseTi SemTxveva, rodesac erTi ekonomikuri
agenti Caidens samarTaldarRvevas da im bizness, romelic

pasuxismgebelia samarTaldarRvevaze , gayidis sxva kompaniaze.
evrokavSiris komisiisa da sasamarTlo ebis azrT, Tu is
ekonomikuri agenti, romelic pasuxismgebelia am biznesisaTvis

kidev arsebobs, mas ekisreba pasuxis geba da ara biznesis axal
SemZens. Tumca, Tu samarTaldamrRvevma ekonomikurma agentma

% ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
102/92 <http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61992D102>,pPp 3. 11. 2014], A 1.

*ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Materiaf8,&l., Oxford University
Press, 2011, 137.
®ix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 20124.
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Sewyvita bazarze funqcionireba, pasuxsimgebloba mis SemZenze
memkvidreobiT gadadis. 61

konkure nciis samarTlis normebis darRvev is pasuxismgeblobis
memkvidreobiT ~ gadacemaze  saintereso  ganmartebas iZleva
evrokavSiris marTlmsajulebis sasamarTlo sagmeze C-280/06.

italiaSi saxelmwifo monopoliebis avtonomiuri administracia

(smaa) warmoadgenda saxelmwifo o  rganos, romelic pasuxismgebeli
iyo Tambagos monopoliis marTvaze. 1999 wels misi aqtivebi
gadaeca axlad Segmnil saxelmwifo organos, italiuri Tambaqos
instituts (iTi). es ukanaskneli Semdeg privatizirebuli igna da

britanul -amerikuli Tambagos sawarmos kontrol is gveS aRmoCnda.
mogvianebiT, italiis konkurenciis organom brali dasdo filip

morisis biznes jgufs italiaSi smaa -sTan (Semdgom iTi -sTan)
erTad Kkarteluri sagmianobis ganxorcielebaSi da daajarima

isini. iTi -s daakisres smaa -s mier ganxorcielebul
samarTadarRv evaze pasuxismgebloba rogorc mis memkvidres da 20
milioni evroTi daajarimes. 62

2.2.2.SeTanxmeba

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 10te muxlis
moTxovnaa TiToeulma ekonomikurma operatorma damoukideblad
gansazRvros Tavisi politika da konkur enciis parametrebi.
magaliTad: fasi, warmoeba, saqoneli, bazri , inovacia, investicia

da sxva. igi krZalavs ekonomiku ri agentebis erTobliv mogmedeb 1s.
aRni Snul i mu x| i saWiroebs Asaidumlo morigebi
arsebobas damoukidebel ekonomikur agentebs Sori s. maT Soris
raime saxis TanamSromloba an farul (saidumlo) garigebaSi
Sesvla akrZalulia Tu amiT konkurencia mniSvnelovnad izRudeba.
Tumca, ekonomikur agentebs SeuZliaT gonivrulad Seewyon
konkurentebis arsebul an samomavlo sabazro qcevas, rasac
paralelur yo faqgcevas uwodeben. aseTi yofaqceva ar ikrZaleba ,
Tu ekonomikur agentebs Soris ar arsebobs raime saxis pirdapiri
an arapirdapiri kontagti. 101 -e muxli exeba vertikalur
SeTanxmebsac da masSi arsebul SezRudvebs. amdenad, am muxlis
mizania karteluri SeTanxmeb ebis aRmofxvra.

zogadad, imis aTvis, rom SeTanxmebaze 101 -e muxli gavrceldes,
sakmarisia sul mcire or ekonomikur agents gamoxatuli hgondes
erToblivi ganzraxva imogmedon bazarze gansazRvruli
mimarTulebiT. SeTanxmebis cneba koncentrirebulia mxareebs
Soris s urvilebis Tanxvedraze, xolo Tu ra formiT aris igi

gamoxatuli , umniSvneloa. 63

eliqve, 98.

®2 ix. evro kavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze:
C-280/06,

<http://curia.europa.eu/jurisi/document/document.jsf?text=&docid=71493&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=295789, [23.11.2014].

®ix. Ezrachi A.EU Competition law: An Analytical Guide to the Leading Case’$,B., Oxford Hart
Publishing, 2012, 51.
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goideris azriT, maSin SeiZleba iTqvas, rom ekonomikurma
agentebma miaRwies SeTanxmebas, rodesac maT Soris arsebobs
sakmarisi konsensusi gansazRvrul sakiTxebze da, Sesabamisad,
pasuxismgeblobas iReben imogmedon garkveuli mimarTulebiT
bazarze. 64

10te muxlis gamoyeneba ar aris SezRuduli mx olod
samarTlebrivi xelSekruleb IS mimarT. is aseve gamoiyeneba
ekonomikuri agentebis iseTi  TanamSromlobis mimarT , romelic
miRweulia araformaluri SeT anxmels, ekonomikuri agentebis
asociaciis gadawyvetileb is an SeTanxmebuli praqgtikis meSveobiT.
evrokav Siris prece  dentuli samarTali farTo ganmartebas aZlevs
terminebs ARSeTanxmebas, gadawyvetil ebas d
pragti kaso.

evrokavSiris pirveli instanciis sasamarTlom sagmeze T-41/96
10te muxlis Sinaarsidan gamomdinare termini ASeTanxmebao
ganmarta, r ogor c Akoncefcia, romel i c koncentriret
mcire or mxares Soris neba -survilis damTxvevaze. misi
gamomJRavnebis forma umniSvneloa, ramdenadac is warmoadg ens
mxareTa ganzraxvis zus® gamoxatul ebas. o

amdenad, mniSvnelovania , rom ekonomikurma agentebma gamoxaton
TavianTi erToblivi ganzraxva imogmedon konkretuli
mimarTulebiT bazarze, Tumca gamoxatvis formas mniSvneloba ar
agvs. amasTan, SeTanmeba SeiZleba dai dos rogorc werilobiTi,
aseve zepiri formiT.

evrokavSiris funqgcionirebis Sesaxeb SeTanxmebis 10te muxlis
Sinaarsidan gamomdinare, SeTanxmebad iTvleba e.w. jeltmenebis
SeTanxmeb® da ubralo morigebac ki . winaswari SeTanxmeba e.w.
protokolis saxiT aseve war moadgens SeTanxmebis saxes.
evrokavSiris  komisiis  azriT, xelSekrulebaSi  mocemuli
standartuli saxelSekrulebo pirobebi SeiZleba aseve ganxilul
ignes SeTanxmebad. savaWro asociaci is wesdeb a/konstituci a da
savaWro asocia ciebs Soris dadebuli SeTanxmeb ac SeiZleb a
CaiTvalos SeTanxmebad. saxelmZRvaneloebi da direqtivebi,
romlebsac erTi mxare gamoscems da meore mxare asrulebs,
SeiZleba aseve SeTanxmebad dakvalificirdes.

cirkularebi da Setyobinebebi, romlebsac mw armoebeli
ugzavnis Tavis dilers an distributor s maT So ris arsebuli
generaluri SeTanxmebis nawilad SeiZleba CaiTvalos.

% ix . Goyder D.G., Goyder J., Albotkrens A,Goyder 6s EC Co lE®,tOxford on Law, 5
University Press, 2009, 83.

% ix. evrokavSiris pirveli instanciis sasam arTlos gadawyvetileba sagmeze: T-

41/96
<http://curia.europa.eu/jurisi/document/document.jsf;jsessionid=9ea7d0f130d561b12b3b65¢c148768c22ef
69864cc1b8.e34KaxiLc3eQc40LaxqMbN4Obh8Le0?text=&docid=45755&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=20924>, [26.11.2014], § 69.

® ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-

53/03
<http://curia.europa.eu/jurisi/document/document.jsf?text=&docid=67378&pagelndex=0&doclang=EN&
mode=lIst&dir=&occ=first&part=1&cid=1268886, [26.112014], § 82.
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korespondenciis gacvlac aseve SeiZleba SeTanxmebad ignes
miCneuli.

formaluri SeTanxmeba , miuxedavad imisa, rom yvela sakiTxze
ar igna Tanxmoba miRweuli  , aseve SeiZleba CaiTvalos SeTanxmebad
garda amisa, SeTanxmebad an SeTanxmebul pragtikad SeiZleba
CaiTvalos iseTi Sexvedra, romelzec mxolod erT -erTi monawile
amJRavnebs Tavis ganzraxvas. 67

amasTan, aRsaniSnavia is garemoeba, rom  ekonomikuri agentis
mier imis  gancxadeba, rom  konkurenciis  sawi naaRmdego
SeTanxmebaSi monawileoba mas sxva mova Wris qcevam aiZula, ver
igneba samarTaldarRvevis gamamarTlebeli. es SeiZleba mxolod
jarimis Semcirebis safuzZveli iyo.

rTuli  samarTaldarRvevebis = SemTxvevaSi  evrokavSiris
komisiam konkuren ciis samarTlis norm ebis darRvev is sagmeebze
gamoiyena ormagi klasifikacia , rac Semdeg sasamarTlomac
moiwona. misi mtkicebiT, Tu samarTaldarRveva Seicavs orives,
SeTanxmebisa da SeTanxmebuli praqgtikis elementebs, komisias ar
moeTxoveba imis zedmiwveniT mtkiceba, rom samarTald arRvevis
periodSi arsebobda orive SeTanxmeba da SeTanxmebuli pr aqtika.
komisias aseT SemTxvev aSi SeuZlia ganacxados rom adgili hgonda
AfSeTanxmebas an/ da SeTanx mevimkavSiris pr aqti kas.
marTImsajulebis sasamarTlom Tavis gadawyvetilebaSi sagmeze C-
238/6 ganacxada, rom mi uxedavade muxii s a, rom
ganasxvavebs ekonomikur agentebs Soris SeTanxmebul pragtikas,
SeTanxmebas da ekonomikuri agentebis asociaci is gadawyvetilebas,
am muxlis mizania akrZalos ekonomikur agentebs Soris sxvadasxva
formis koordi nacia da faruli SeTanxmeba . Sesabamisad, mocemul
sagmeze TanamSromlobis zust daxasiaTebas ar SeuZlia Secvalos
10t¢ muxl i dan gamomdi nare sam#r Tlebrivi anali zi

komisiam polipropilenis sagmeze ganacxada, rom ar iyo
saWiro  imis mtkiceba, rom TiToeulma eko nomikurma agentma
monawileoba miiRo samarTaldarRvevis yovel gamovlinebaSi. misi
azriT, mxolod imis dadgenaa aucilebeli, rom ekonomikurma
agentma zogadad Kkartelur sagmianobaSi miiRo monawileoba.
mogvianebiT sasamarTlo daeTanxma komisias da ganacxada, rom

xangr Zlivi da rTuli samarTaldarRvevis SemTxvevasSi, romelic
ekonomikur agentebs Soris sabazro pirobebis daregulirebas

isax avs miznad da, romelSic CarTul ia mravali ekonomikuri
agenti, komisias ar moeTxoveba samarTaldarRvevis zustad
klasificireba da imis dadgen a Tu rogori iyo romelime

" ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
53/03,

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=46523&pagelndex=0&doclang=EN&

mode=I1 st &dir=&occ=firsté&part=1&ci d=134786>, 26.11.2014
% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-

238/05

<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5044a7acaa066431c8a36bce
75d46c81f.e34KaxiLc3gMb40Rch0SaxuOc310?text=&docid=65421&pagelndex=0&detidi&mod
e=lIst&dir=&occ=first&part=1&cid=406988, [26.11.2014], § 32.
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ekonomikuri agentis samarTaldarRvevaSi monawileobis done
konkretul periodSi. 69

karteluri SeTanxmeb a xSirad rTulia da didi xnis
ganmavlobaSi grZeldeba. masSi CarTuli ekonomikuri agentebidan
nawili ufro agtiuri SeiZleba iyos, nawili ki pasiuri, zogierTi
monawile SeiZleba garkveul periodSi gamovides SeTanxmebidan da
Semdeg isev SeurTdes mas. zogierTi ki SeiZleba eswrebodes
Sexvedras an komunikaciaSi iyos sxvebTan imisTvis , rom
informacia miiRos. Tumca, SesaZloa mas ganzraxuli ar hgonde S
SeTanxmebuli gegmis Sesruleba. 70

komisiisa da sasamarTlos azriT, erTmaneTan dakavSirebuli
SeTanxmebebi SeiZleba erT SeTanxmebad ganvixiloT. kerZod,

komisiam 19801 a n i wl ebi dan ganavi Tar a e. w. ner T
SeTanxmebi so cneba, romli s s ablobaZzvel zec p
ekisreboda ekonomikur agentebs miuxedavad imisa , Isini

yoveldRiur sagmianobaSi iyvnen CarTulni Tu SedarebiT pasiur
rols asrulebdnen kartelur sagmianobaSi. polipropilenis
sagmezél komisiam daadgina, rom navTob -gimiur seqtorSi 15
ekonomikuri agenti ra mdenime wlis ganmavlobaSi CarTuli iyo
kartelur sagmianobaSi da 101 -e muxlis ramdenime akrZalvas
arRvevda. maT Soris iyo fas is figsacia da kvot is dadgena.
karteluri sagmianoba ZiriTadad moicavda sxvadasxva SeTanxmebas,
maT Soris ZiriTadad zepiri formis gari gebebs. Tumca, komisiam
isini erT, saerTo SeTanxmebad daakvalificira da
samarTaldarRvevaSi monawile yvela  ekonomikuri  agenti
daajarima , miuxedavad imisa, rom zogierTi maTgani ar eswreboda
yvela Sexvedras, ar iRebda monawileobas kartelis yoveldRiur
marTvaSi da xandaxan SeTanxmebis pirobebsac ki arRvevda.

evrokavSiris  prece dentuli sa  marTlis mixedviT, iseT
Sexvedr aze ubralod daswrebac ki, romelic aSkarad konkurenciis
sawinaaRmdego xasiaTs atarebs, miuxedavad imisa, rom ekonomikuri
agenti Sexvedraze miRebul gad awyvetilebas ar Seasrulebs,
pasuxis mgebelia kartelSi monawileobaze . garda im SemTxvevisa,
rodesac igi sajarod distancirebas moaxdens Sexvedraze
miRweuli gadawyvetilebisagan. Tumca, es ise ar unda ganimartos
TiTgos samarTaldarRvevaSi monawile  ekonomikur  age nts
moeTxovebodes konkurenciis organosTvis informaciis miwodeba.
magram, sul mcire, konkurentebs da, arsebobis SemTxvevaSi,
Sexvedris organizator savaWro asociaciis samdivnos unda
miweros, rom mas ar surs ganixilebodes kartelis wevrad da arc

konkurenciis s awinaaRmdego Sexvedrebis monawiled. Sexvedrebze
daswreba da sajaro distancireba konkurenciis samarTlis
konteqstSi  Temis 3.8. nawilSi  igneba detalurad ganxiluli 2

®ix. Ezrachi A., EU Competition Law: An Analytical Guide to the Leading Cas&Ed3, Oxford Hart
Publishiing, 201270-71.

Oix. Whish R. Bailey D., Competition Law,"7Ed., Oxbrd University Press, 201201.

& iX. komisiis gadawyvetileba, < http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31986D0398:EN:HPMPR6.11.2014], 80-81.

Zix. Bailey D.,Publicly Distancing Oneself from a Cartel, World Competiti@2, 2008, 177.
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10te muxli, rogorc zemoT aris aRniSnuli , gamoiyeneba
vertikaluri urTierTobis mimarTac, Tu ori an meti ekonomikuri
agentis gceva Se Tanxmebulia. evrokavSiris  prece dentul
samarTalSi iyo ramdenime SemTxveva, rodesac komisiis azriT,
vertikalur urTierTobaSi ekonomikur agentebs Soris adgili
hgonda SeTanxmebas an SeTanxmebul pragtikas, Tumca sasamarTlom
komisiis Sexeduleba ar gaiziara.

evrok avSiris komisiisa da sasamarTlo ebis azriT, kompaniebsa
da mis damoukidebel distributorebs Soris Tu arsebobs
garkveul sabazro gmedebebis ganxorcilebaze ormxrivi Tanxmoba ,
igneba es mdumare Tu gamoxatuli, aseT SemTxvevaS I SeiZleba maT
Soris SeTanxmebis an SeTanxmebuli praqtikis arsebobis dadgena.
magaliTad, Tu mwarmoebeli distributors ugzavnis cirkularebs,
romliTac distributors ekrZaleba misi gveynidan meore qveyanaSi
saqonlis egsporti, am ukanasknelma ki moiwona da asrul ebs am
moTxovnas, Sesabamisad mxareebs Soris arsebobs ormxrivi
Tanxmoba’3

komisiam kompania baieri da misi distributorebi daajarima
iseTi SeTanxmebis arsebobis gamo, romelic paralelur vawrobas
zRudavda farmacevtul seqtorSi. Tumca, sasamarTlom komisiis
gadawyvetileba gaaugma im safuzvliT, rom komisiam ver SeZlo
mxareebs Soris SeTanxmebis arsebobis damtkiceba. rogorc sagmis
masalebidan irkveva, kompania baierma Tavis distributorebs
safrangeTSi da espaneTSi Seumcira miwodebis moculoba, raTa
maTTvis SeezRuda m edikamentebis egsporti gae rTianebul samefoSi,
sadac 4 0 procentiT Zviri  Rirda mocemuli medikamenti.
distribotorebs evalebodaT mxolod imdeni maragis qona,
ramdenic saWiro iyo adgilobrivi farmacevtuli kompaniebis
moTxovnis dasakmayofileblad. komisiis m t kicebi T, baiersa da mis
distributorebs Soris adgili hgonda mdumare SeTanxmebas
gaerTainebul samefoSi medikamentebis eqsportis dauSvelobaze.
komisiis ganmartebiT, amas is fagtic adasturebda, rom
distributorebma mas Semdeg Sewyvites gaerTianebul samefoSi
egsporti,  rac baierma Seamcira miwodeba. baieri amtkicebda, rom
namdvilad Seamcira miwodebis moculoba safrangeTSi da
espaneTSi, Tumca igi mogmedeb da erTpirovhulad da aranairi
SeTanxmeba ar arsebobda. evrokavSiris pirveli instanciis
sasamarTlom apelaciis Sedegad gaa ugma komisiis gadawyvetileba 74
da ganacxada, rom SeTanxmebas SeiZleba adgili hgondes maSin,
rodesac erTi piri mdumared eTanxmeba im pragtikas da
RonisZiebebs, romlebic miiRo meore pirisagan. sasamarTlos
ganmartebiT, komisiam ver SeZlo daemtkicebina, rom bai erma
distributorebs dauwesa eqsportis akrZalva da distributorebma

Bix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 10867.

"ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
41/96,
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=@$430d5aa95d5¢2395c4cdb8c34b9
bb49a667e6.e34KaxiLc3eQc40LaxgMbN4Obh8Le0?text=&docid=45755&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=330333, [28.11.2014].
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ganizaraxes gayol odnen baieris eqsportis Semcirebis politikas.

kasaciaze meore instanciis sasamarTlom ZalaSi datova pirveli
instanciis  sasamarTlos gadawyvetileba. 7

komisiam brali dasdo kom pania JCBs imaSi, rom igi Sesuli
iyo vertikalur SeTanxmebaSi Tavis distributorebTan , rac
iTvaliswinebda fasdakleb isa da gasayidi fasis figsacias. Tumca,
sasamarTlom ar gaiziara  komisiis mosazreba, imasTan
dakavSirebiT, rom mwarmoe bels hqgonda sarekomendaci o fas i Tavisi
distributorebis aTvis da am ukanasknelebis fas IS
gadawyvetilebaze es rekomendaciebi zegavlenas axdenda. 6

2.2.3.gadawyvetileba

damoukidebel ekonomikur agentebs Soris koordinacia SeiZleba

miRweul ignes savaWro asociaciis meSveob iT. savaWro asociacia
SeiZleba  asrulebdes mniSvnelovan rol s, Tu Kkarteli didi
raodenobis w evrebisagan Sedgeba da Kkartel uri  garigebis
pirobebis Sesrulebis  monitoringi S saWiro eba  arsebobs .
evrokavSiris funqcionirebis SeTanxmebis 101 -e muxli , Tavisi
sityva -sityviTi mniSvn elobidan gamomdinare, uSalod gamoiyeneba
ekonomikur i agentebis asociaci is mimarTac da  misi pasuxisgebaSi

micema da dajarimebac SeiZleba. 77

savaWro  asociaci as rogorc  wesi  aqv S dawerili
wesdeba/konstitucia da sxva regulaci a, romleb ic sxva
sakiTxebTan erTad m oicavs:
1 asociaciis miznebs;
1 wevrobis moTxovnebs;
1 asociaciis sagmianobisa da marTvis wesebs;
1 wevrobis Sewyvetis wesebs. 78

savaWro asociaci is wesdeba da konstitucia kvalificirdeba
rogorc gadawyvetileba, iseve rogorc asociaciis sagmianobis
maregulirebel sxva normebi. asociaciis mier miRebuli
rekomendaciebi aseve miCneul ia gadawyvetilebad , miuxedavad imisa,
rom rekomendacias ar aqvs savaldebulo Zala misi wevrebis
mimarT an igi erTsulovnad ar igna miRebuli misi wevrebis mier.
rekomendaciebis SemTxvevaSi mxedvelo baSi unda miviRoT Semdegi
garemoebebi: pirveli, misi wevrebi warsulSi asrulebdnen  Tu ara
rekomendacias ; da meore, rekomendaci is Sesrulebas hgonda Tu ara

®ix evrokavSiris marTlmsajulebis  sasamarTlos  gadawyvetileba

gaerTianebul sagmeebze: C-2/01 P da C-3/01 P,
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=48819&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=330452>, [28.11.2014].

®ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
67/01,
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=48838&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=334235>, [28.11.2014].

7ix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 201212113.

8 ix. Goyde D.G., Goyder J., Albortlorens A.,Goyder 6s EC Co fEd, tOxford o n
University Press, 2009, 998.
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mniSvnelovani Sedegi konkurenciaze. ’° magaliTad, gaerTianebul
sagmeze 96-102, 104, 105, 10&8la 110/82gairkva, rom  wylis miwodebis
ekonomikuri agentebis asociaciam rekomendacia misca Tavis

wevrebs ar SeerTebinaT ZiriTad sistema ze WurWlis sarecxi IS
manganebi, romlebsac ar hgondaT miRebuli WurWlis sarecxis

manganebis mwarroebeli belgiuri asociaciisagan Sesaba misobis
sertif ikati. komisiam da sasamarTlom ganacxades, rom am

rekomendacia s, miuxedavad imisa, rom ar iyo savaldebulo
xasiaTis, SeeZlo SeezRuda konkurencia, radgan mas Sedegad
nohyveboda im eleqtromowyobilob is mwarmoeblebis mimarT
diskriminacia, romlebsa ¢ belgiaSi SemoaqvT produgcia. 80

2.2.4.SeTanxmebuli pragtika

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 10te muxli
vrceldeba rogorc formalu r, aseve araformalur SeTanxmeb azec.
misi mizania a ikrZalos ekonomikuri agentebis iseTi
TanamSromlobis for mebic, romlebic 101 -e muxlis Sinaarsidan
gamomdinare, SeTanxmebad ver dakvalificirdebian.

ariel ezraCis azriT, SeTanxmebul praqg tikas ar axasiaTebs
SeTanxmebis yvela elementi. igi gamomdinareobs monawileebis
koordinirebuli  yofagcevidan. misi mtkicebiT, par aleluri
yofagceva ar SeiZleba gaigivdes SeTanxebul pragtikasTan. magram
igi SeiZleba SeTanxmebuli praqtikis mniSvnelovan mtkicebulebas
warmoadgendes, Tu mis Sedegad iseTi konkurentuli pirobebia
bazarze Segmnili, romelic normalur sabazro pirobebs

ewinaaRmdgeba, produqgtis bunebis, ekonomikuri  agentebis
raodenobis, sididisa da Sesabamisi bazris  moculobis
gaTvaliswinebiT. 81

polipropilis sagmeze evrokavSiris pirveli instanciis
sasamarTlom moiwona komisiis gadawyvetileba imasTan
dakavSirebiT, rom ekonomikuri ag entebis qceva SeiZleba
dakvalificirdes rogorc SeTanxmebuli pragtika 101 -e muxlis
mixedviT , im SemTxvevaSic ki , rodesac mxareebs naTlad ar
SeumuSavebiaT erTiani gegma, romelic bazarze maT (cevas
gansazRvravs, Tumca Segnebulad daTanxmdnen an erTgulebi
rCebian im faruli garigebisa, romelic gaadvilebs maTi
komerciuli gcevis koordinacias. 82 apelaciaze sasamarTlom
ganacxada, rom SeTanxmebuli pragtika arsebobs maSin, rodesac:

"ix. Ezrachi A.EU Competition Law: An Analytical Guide to the Leading Cas&sE8., Oxford Hart
Publishiing, 201278.

8 ix. evrokavSir is pirveli instanciis sasamarTlos gadawyvetileba
gaerTianebul sagmeze : 96-102, 104, 105, 108da 110/82 < http://eurlex.europa.eu/legal
content/EN/TXT/HTML/?uri=CELEX:61982CJ0096&from=EN[30.12.2014], § 10.

8ix. Ezrachi A, EU Competition Law: An Analjcal Guide to the Leading Case&’ Bd., Oxford Hart
Publishiing, 201263.

8 ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
7/89,
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1 ori an meti ekonomikuri agenti Tanxmdebian erTad,;

1 ekonomikuri agentebi bazarze mogmedeben faruli SeTanxmebis
Sesabamisad, da
1 mizez -Sedegobrivi kavSiri arsebobs koncetraciasa da bazarze
ganxorcielebul gmedebas Soris. 83
SeTanxmebuli pragtikis ganmarteba sasamarTlom mogvca Tavis
gadawyvetilebaSi sagmeze 4869, romelSic saRebavebis ramdenime
mwamoebeli daajarimes SeTanx mebuli praqgtikis meSveobiT fas IS
figsaciisaTvis. komisia daeyrdno sxvadasxva mtkicebuleb as, maT
Soris fas  is matebis odenobisa da periodebis  msgavsebas, mSobeli
kompaniebis mier Svilobili kompaniebisTvis instruqgciebis
gagzavnis droi sa da misi Sinaarsis msgavsebas da im faqts, rom
dajarimebul  ekonomikur agentebs Soris adgili hgonda
araformalur kavSirs. gadawyvetilebis 64 -e paragrafSi termini
ASeTanxmebul i praqti kao ganmartebul i a, rogo
agentebs Soris iseTi koordinacia, ro melsac ver vuwodebT
SeTanxmebas, Tumca igi Segnebulad anacvlebs konkurenciis
ri skebs praqtikuli T& amSromlobi T. o
sasamarTlom SeTanxmebuli praqtikis cnebasTan dakavSirebiT
Tavis gadawyvetilebaSi gaerTianebul sagmeze 40-48, 50, 5456, 111, 113
da 11473 damatebiT ganacx ada, rom saWiro ar aris
urTierT ~ TanamSromloba , an pirdapiri , an iribi kontaqti , an raime
realuri gegmis Sedgena imisaTvis, rom ekonomikuri agentebis
koordinacia SeTanxmebul pragtikad CaiTvalos. 85 sasamarTlos
azriT, 101 -e mu x | i kr Zal amiker adeetdb® Baois raime
saxis pirdapir an arapirdapir kontaqgts, romlis mizani an Sedegi
aris bazarze faqtobrivi an potenciuri konkurentis qcevaze
zegavlenis moxdena an aseTi konkurentisTvis im qcevis
gamJRavneba, romlis ganxorcielebac man ganizraxa baza r zes o
SeTanxmeba, rogorc zemoT aa aRniSnuli , aris mxareebis
SeTanxmebuli mogmedeba da misi dasja SesaZlebelia , Mmiuxedavad
imisa, aris Tu ara igi  bazarze realurad ganxorcielebuli.
SeTanxmebisagan gansxvavebiT, SeTanxmebuli praqgtikis SemTxvevaSi
saWiroa ara marto ko ncentraciis mtkicebulebis warmo dgena,
aramed imis dadgenac, rom mxareebma SeT anxmebuli pragtika
bazarze realurad ganaxorcieles. evrokavSiris marTimsajulebis
sasamarTlos azriT, SeTanxmebuli pragtikis cneba moicavs
rogorc ekonomikur agentebs Soris ko ncentracias da maT Semdgom

<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=102758&pagelndex=0&doclang=en&mode=Ist&
dir=&occ=first&part=1&cid=1380#, [18.12.2014], § 255.
#ix. Rose V., Bailey DEuropean Union Law of Competition*Ed., Oxford University Press2013,
114.
%ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze 48
69, < http://eurlex.europa.eu/legatontent/EN/TXT/HTML/?uri=CELEX:61969CJ0048&from=f
[02.12.2014].
& ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba
gaerTianebul sagmeze : 4048, 50, 5456, 111, 113da 11473, <http://eurlex.europa.eu/legal
gé)ntent/EN/'IXT/HTML/?uri=CELEX:61973CJ0040&from=EN, [02.12.2014], § 4.

igve.
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gcevas bazarze, aseve am or s Soris mizez -Sedegobriv kavSirs. 87
Tumca, agve unda aRiniSnos, rom prece dentuli samarTlidan

gamomdinare, SeTanxmebuli praqtika SeiZleba 101 - muxlis
mixedviT aikralos , Mmiuxedavad misi b azarze antikonkur enciuli
Sedegisa. 88

mniSvnelovania imis dadgena, Tu ra sixSiris TanamSromlobaa
saWiro ekonomikur agentebs Soris imisaTvis, rom maTi
koordinacia SeTanxmebul pragtikad CaiTvalos. bunebrivia, rac
ufro xSirad da didi xania TanamSromloben ekonomikuri agentebi,
miT ufro didi a imis albaToba, rom maT Soris SeTanxmebul
pragtikas aqvs adgili. garda amisa, sainteresoa imis garkvevac
SeTanxmebuli praqtika gamomdinareobs Tu ara erTi Sexvedridan.
Tu SeTanxmebulobis elementebi arsebobs da Sexvedraze
miRebulma informaciam ekonomikuri agentebis qcevaze gavlena
noaxdina, konkurenciis organo m aseTi erTjeradi Sexvedrac Kki
SeiZleba SeTanxmebul pragtikad daakvalificiro, radgan arsebobs
varaudi, rom ekonomikuri agenti, romelic eswreba Sexvedras da
bazarze aqtiuri rCeba, mxedevelob aSi  iIRebs Sexveraze
gavrcelebul informacias da, Sesabamisad, gansazRvravs Tavis
samomavlo sagmianobas bazarze. garda im SemTxvevisa, rodesac amis
sapirispiros damtkiceba SeuZlia T Sesabamis ekonomikur agentebs. 8°
mniSvnelovani ganmarteba mogvca e vro kavSris
marTImsajulebis sasamarTlom Tavis gadawyvetilebaSi sagmeze
C-8/08 romelic holandiaSi mobilur operatorebs Soris Semdgar
erT Sexvedras exeboda da romelzec dilerebisaTvis sakomisios
Semcirebis sakiTxi ganixiles. sasamarTlos azriT, ekonomikur
agentebs Soris S exvedrebis raodenobam, sixSirem da formam
imisaTvis, rom moaxdinos ekonomikuri agentebis sabazro qcevis
SeTanxmeba damokidebulia SeTanxmebuli mogmedebis saganze da
Sesabamisi bazris pirobebze. aRniSnul sagmeze, sasamarTlos
azriT, SesaZlebeli iyo imis dadg ena, rom mobiluri operatorebis
erTma Sexvedramac ki saSualeba misca ekonomikur agentebs
bazarze fasi SeemcirebinaT da, Sesabamisad, maTi sagmianoba

SeTanxmebul praqgtikad dakvalificirebuliyo. %0

2.2.5.mizani

8 ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-
199/92 )

<http://curia.europa.eu/jurisi/document/document.jsf?text=&docid=44313&pagelndex=0&doclang=EN&
mode=lIst&di=&occ=first&part=1&cid=15131%, [03.12.2014], § 161.

®iqve, § 163.

% ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
587/08 <http://curia.europa.eu/juris/document/document.jsf?docid=134982&doclarg=EN
[03.12.2014], § 565.

% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
8/08,

<http://curia.europa.eu/jurisi/document/document.jsf?text=&docid=74817&pagelndex=0&doclang=EN&
mode=lst&dir=&occ=first&part=1&cid=155089, [02.12.2014], § 5%1.
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ekonomikur i agentebis SeTanxmeba mxolod maSin aris
akrZaluli, Tu mas miznad aqvs an Sedegad mo hyveba konkurenciis
Tavidan acileba, SezRudva an damaxinjeba. evrokavSiris
funqcionirebis Sesaxeb SeTanxmebis 10te muxISi arsebuli
terminebi Ami zani O dcalke iki$>elnhe mpaT 0Soris a |
aris kav Sior,i rfaac ma TatiularhofhD@vwnebad aqcevs.
prece dentuli samarTlidan gamomdinare SeiZleba imis Tgma, rom
Tu SeTanxmebis pirob ebidan naTelia, rom misi mizani a bazarze
konkurenciis Tavidan acileba, SezRudva an damaxinjeba, aRar aris
saWiro misi Sedegis Semowmeba imisaTvis, rom SeTanxmeba
aikrZalos. am SemTxvevaSi, SeTanxmebis Sedegis analizi mxolod
imisTvis aris saWiro, rom moxdes miyenebuli zianis daangariSeba
zaralis anazRaurebis sasarCelo moTxovnis dadgenisaTvis da
Sesabamisad moxdes jarim is gamoTvlac. °1

aRsaniSnavia is faqtic, rom miuxedavad imisa, rom mxareebs
SeiZleba ar hgondaT konkurenciis SezRudvis subieqturi
ganzraxva da maTi mizani mxolod Sesabamis seqtorSi krizisTan

gamklaveba iyo, es faqtori ar gamoricxavs 101 -e  muxlis
gamoyenebas aseTi SeTanxmebis mimarT. evro kavSiris
marTImsajulebis sasamarTlom sagmeze C-209/07 ganacxada, rom

SeTanxmeba SeiZleba CaiTvalos miznidan gamomdinare
SemzRudvelad miuxedavad imisa, rom misi erTaderTi mizani ar
aris konkurenciis SezRudva da mas sxva kanonieri miz anic aqvs. %
ariel ezraCis azriT, miznidan gamomdinare konkurenciis
SemzRudveli SeTanxmebebis akrZalva gaTvaliswinebulia imisaTvis :
rom daisajos iseTi samarTaldarRvev a, rom el ic ar
dasrulebula. am SemTxvevaSi, mxolod SeTanxmebis Sedegi ki ar
unda iyos mxedvelobaSi miRebuli, aramed SeTanxmebis mxareebis
ganzraxvac mniSvnelovan faqtors warmoadgens. misi mtkicebiT,
evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 10te muxlis
mizani  aris sarisko samarTaldarRvev ebis Tavidan acileba.
magaliTisaTvis mas mohyavs nasvam mdg omareobaSi an narkotikuli
nivTi erebis zemogmedebis gveS avtomanganis marTva, rac zogierTi
gveynis kanonmdeblobiT administraciul an sisxlissamarTlebriv
darRvevas warmoadgens. am SemTxvevaSi, aseTi gmedebis dasja
damokidebuli ar aris imaze, mZRoli avtosagzao SemTxvevas
moaxdens Tu ara. %
evro kavSiris  komisiis mier 2014 wlis 25 ivniss miRebuli igna
saxel mZRvanel o Ami zni dan gamomdi nar eo

*Yix. Ezrachi A, EU Competition Law: An Analytical Guide to the Leading Cas&s£8., Oxford Hart

Publishiing, 201288.

% ix. evrokavSiris marTlmsajulebis sasamarTlos gadawyvetileba sagmeze: C-

209/07,

<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9&3@He8371436¢c4389470cabd3elf
fb53d2a34.e34KaxiLc3eQc40LaxgMbN4ObhePe0?text=&docid=68784&pagelndex=0&doclang=en&mo

de=1 st &dir=&occ=firsté&part=1&ci d=460942>, [20.12.2014]
%ix . Ezrachi A, EU Competition Law: An Analytical Guide to the Leading Ca8¥<d., Oxford Hart

Publishiing, 201289.
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SezRudvebze, 94 romelic iTvaliswinebs iseTi SeTanxmebebis

dadgenas, romlebic isargebleben umniSvnelo SezRudvebi S
st atusiT  da Tavisufl  debian akrZalv isagan.  aRniSnuli
saxelmZRvanelo iZleva erTgvar e. w. AusafrTxo TavSesafars

SemTxvevaS| Tu SeTanxmebaSi monawile ekonomikuri agentebis
sabazro wili ar aRemateba saxelmZRvaneloSi miTiTebul
odenobas da SeTanxmebaar Seicav s romelime mZime SezRudvas.
Ami zni dan gamomdi nar eo da AfSedegi dan
konkurenciis SezRudvebis gancalkeveba moxda imis gamo, rom
ekonomikur agentebs Soris gansazRvruli saxis SeTanxmebebiT
gaTvaliswinebuli SezRudvebi Tavisi bunebidan gamomdinare
normaluri  konkurentuli pirobebisaTvis sazianoa. komisiis
azriT, Ami zni dan g a m8ezRudvaba raqvd konkurenciaze
uaryofiTi efeqtis didi potenciali, ris gamoc aRar aris saWiro

10%te muxlis gamosayeneblad imis analizi , Tu ra realu ri an
savaraudo anti  konkur enciuli Sedegi s momtania isini bazarze. 95
Ami zni dan gamomdi nar eo SeTanxmebebi s

mxedvelobaSi unda ignes miRebuli sxvadasxva fagtori, magaliTad
SeTanxmebis debulebeb is Sinaarsi, SeTanxmebis miz  ani ekonomikur

da samarTlebriv kontegstSi. komisiis az rT, aseve mniSvnelovania
imis dadgena , SeTanxmeba dadebulia realur an potenciur
konkurentebs Soris , Tu ara konkurentebs Soris. konkurentebs
Soris anu horizontaluri SeTanxmebis SemTxvevaSi konkurenciis

miznidan gamomdinare sami kategoriis klasikuri SezRudv a
arsebobs. esenia gasayidi an Sesasyidi fasi s figsacia, warmoebis
SezRudva da bazri s gayofa, romelic moicavs rogorc

geograf iul, aseve produgtis da klient is ganawilebas. rac

Seexeba arakonkurentebs Soris arsebul vertikalur SeTanxmebebs,
isini miznidan gamom dinare SeiZleba Seicavdnen konkurenciis iseT
SezRudvebs, rogoricaa gasayidi (minimaluri) fasis figsacia da

SezRudvebs, romlebic zRudaven romelime teritoriaze gayidvas
an gansazRvruli klient isaTvis miyidvas. 9
aRniSnuli SezRudvebi SeiZleba ar CaiTvalo n Ami zni dan

gamomi di nar e oebadS ala RSeshhamisad ar moxdeba maTi
akrZalva, Tu isini gaTvaliswinebulia konkurentebs Soris iseTi
farTo TanamSromlobis SeTanxmebebSi, romlebic aerTianeben

damatebiT  unarebsa da  qonebas. magaliTad , warmoebis
SeTanxmebebSi Tu mxareebi SeTanxmdnen warmoebis odenobaze , imis
gaTvaliswinebiT, rom konkurenciis sxva parametr I ar aris
aRmofxvrili. 97

ekonomikur i agentebis mier sajaro tender Si SeTanxmebuli
manipulaciuri mogmedebebiT monawileoba, magaliTad - Tu erTi an

ramdenime maTgani ar Seitans sakuTar winadadebas, ukan gamoitans

“ix. fAmiznidan gamomdinared konkurenciis SezRudvebze
saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation/de_minimis_notice_anrex[pdf12.2014].

95iqve, 3.

®iqve, 34.

97iqve, 5.
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Tavis SeTavazebas an xelovnurad maRal fass SesTavazebs,

rogorc wesi , iTvleba konkurenciis Sez Rudvad Ami zni dan
g a mo md i raseTi &@lanxmebebi SeiZleba dakvalifirdes rogorc
fasi s figsacia an/da bazri s gayofa. 98 manipulaciur tend er ze
detalurad saubari Temis 3.6. nawilSi  gvegneba.
Ami zni dan gamomdi nareo konkurenciis SezRudyv
ekonomikuri agentebis koleqtiur boikot ze SeTanxmeba, romlis
mizania r ealuri an potenciuri konkurent is bazridan gaZeveb&®

da aseve  konkurentebs Soris individualur monacemebze
informaciis gacvlac, romelic exeba samomavlo fasebs an
warmoebis odenobas. 100

rac Seexeba arakonkurentebs Soris arsebul SeTanxmebebSi

Ami zni dan gamomdi naredo SezRudvebs, i si ni Sei Z
bazris g ayofas teritoriis an /da klient is jgufis mixedviT an

myidvelis unaris SezRudvas damoukideblad gansazRvros

gadasayidi fasi. amdenad, vertikalur SeTanxmeb  aSi mwarmoebelma

SeiZleba dauwesos myidvels SezRudvebi Tu sad (romel

teritoriaze) an vis (romel klientebs ) mihyidos saxelSekrulebo

produgti agtiurad an /da pasiurad. aRniSnuli SezRudvebi,

rogorc wesi, mZime SezRudvebad da , Sesabamisad, Aimi zni dan
gamomdi nar eo SezRudvebad i Tvl eba. Tumc a, n

SezRudvebis daweseba, rac iwvevs misi dafuZnebis adgilis

ar Cevanis SezRudvas, ar warmoadgens mZime SezRudvas. 101
vertikalur SeTanxmeb aSi, Tu myidvels SezRuduli aqvs gasayidi

fasis minimaluri odenobis gansazRvris saSualeba an gasayidi

fasi figsirebul i a, es war moadgens Ami zni dan
SezRudvas. Tumca, magsimal ur i fasi s daweseba an rekomend ebuli
fasi s SeTavazeba ar warmoadgens samarTaldarRvevas, imis
gaTvaliswinebiT, rom isini ar utolde ba figsirebul an
minimalur fas s zewolis an SeTavazebuli stimul is Sedegad. 102
vertikalur urTierTobaSi, kerZod mwarmoebelsa da

distr ibutors Soris arsebul SeTanxmeb aSi gaTvaliswinebuli
SezRudv a, rom el ic wevri -saxelmwifoebis teritoriebs hyofs,

mZime darRvevad iTvleba, radgan igi evrokavSiris erT -erTi
fundamenturi miznis L erTiani bazris - miRwevas uSlis xels.
magaliTad, eqsportis akrZalv a, ormagi fasi s sistema da
pareleluri vaWrobis sxva SezRudvebi. 103

98iqve, 11.

Piqve.

190 ix. horizontaluri TanamSromlobis SeTanxmebebis mimarT evrokavSiris

fungcionirebis Sesaxeb SeTanxmebis 101 -e muxlis gamoyenebis Sesaxeb komisiis

saxelmZRvanelo, <http://eurlex.europa.eu/legal
content/EN/TXT/H ML/ 2ur i =CELEX: 52011XC0114%2804%29&fr om=EN>, [
“i'x. fAmiznidan gamomdinared konkurenciis SezRudvebze
saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation/de_minimis_notice_anrex[paf12.201413.

1%2jqve, 16.

193jx. Ezrachi A, EU Competition Law: An Analytical Guide to the Leading CasE<£@®., Oxford Hart
Publishing, 201280 da 90.
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2.2.6.Sedegi

Tu miznidan gamomdinare SeTanxmeba konkurencias ar zRudavs,
maSin saWiroa imis Semowmeba, aqvs Tu ara mas konkurenciis
SezRudvis Sedegi. SeTanxmebas unda hgondes konkurenci aze
anti konkurenciuli efeqgtis SesaZlebloba. ariel ezreCis azriT,
imisaTvis, rom SeTanxmeba  Sedegidan gamomdinare  iyos
SemzRudveli, man unda moaxdinos gavlena faqtobriv an potenciur
konkurenciaze im moculobiT, rom Sesabamisi bazris fasze,
warmoebaze, inovac iaze da saqonlisa da momsaxurebis xarisxze an
mravalferovnebaze  negatiuri  efeqti  mosalodneli  iyos
gonivruli varaudiT. 104

umniSvnelo SeTanxmeb is Sesaxeb komisiis cnoba, 105 romelic
miRebulia 2014 wlis 25 ivniss, gansazRvravs Tu ra pirobebs unda

akmayofilebdes Se Tanxmeba imisaTvis, rom man
SesamCnevad/mniSvnelovhad ar SezRu dos bazarze konkurencia.
evro kavSiris marTimsajulebis  sasamarTlos  azriT, Tu

SeTanxmeba umniSvnelod zRudavs wevr saxelmwifoebs Soris
vaWrobas, mis mimarT 101 -e muxli ar gamoiyeneba. 106

komisiis mt kicebiT, arsebobs varaudi, rom ekonomikuri
agentebis SeTanxmebas egneba umniSvnelo Sedegi konkurenciaze da,
Sesabamisad, maTze ar gavrceldeba 101 -e muxli , Tu ori
kumulatiuri piroba igneba Sesrulebuli. kerZod, Tu bazarze
ekonomikuri agentebis

fsabazro wili ar aRemateba 5 procents da

flerToblivi wliuri brunva ar aRemateba 40 milion evros 107

agve unda aRiniSnos, rom, rogorc wesi, mcire da saSualo
zomis ekonomikuri agentebi akmayofileben am moTxovnebs

komisiis azriT, romelic gadm ocemulia aRniSnuli cnobis
merve punqtSi, realur an potenciur konkurentebs Soris
SeTanxmeba Tu maTi erToblivi sabazro wili Sesabamis bazarze
ar aRemateba 10 procents, konkurencias mniSvnelovnad ver
SezRudavs. arakonkurentebs Soris SeTanxmebis arsebobisas ki
TiToeuli ekonomikuri agentis Sesabamisi sabazro wili ar unda
aRematebodes 15 procens. cnobis mecxre punqgtis mixedviT, Tu
rTulia imis dadgena , SeTanxmeba konkurentebs Sorisaa dadebuli
Tu arakonkurentebs Soris, maSin 10 procentiani zeda zRvari

%jqve, 83

1% jx. umniSvnelo SeTanxmebebis Sesaxeb komisiis cnoba, < http://eurlex.europa.eu/legal
conent/EN/TXT/HTML/?uri=0J:C:2014:291:FULL&from=EN, [10.12.2014].

1% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
226/11,

<http://curia.europa.eu/jurisi”document/document.jsf;jsessionid=9ea7d0f130d557c07b650dc34cc8b4dd8a
bbbecc8b4b.eBaxiLc3eQc40LaxqMbN4ObhaQe0?text=&docid=131804&pagelndex=0&doclang=en&
mode=Ist&dir=&occ=first&part=1&cid=299523 [10.12.2014], § 16.

197ix. evrokavSiris SeTanxmebis 81  -82 muxlebSi (amJamad 101-102 muxlebi) mocemul
vaWrobis koncefciasTan mimarTebiT Sedegis gansazRvris Sesaxeb komisiis
saxelmZRvanelo, < http:/feur

lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2004:101:0081:0096:EN:PDE.12.2014], § 52.
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gamoiyeneba. cnobis meaTe punqgtis Sesabamis ad, sxvadasxva
mimwodebelsa da distributors Soris nasyidobis an momsaxurebis

gawevis SeTanxmebebis paraleluri gselis kumulatiuri Sedegic

unda ignes  bazarze  gaTvaliswinebuli. am  SemTxvevaSi
individualur mimwodebelsa an distributorebs Soris sabazro

wili ar u nda aRematebodes 5 procents, winaaRmdeg SemTxvevaSi
SeTanxmebebis gsels bazarze kumulatiuri daxurvis efeqti eqneba.

kumulatiuri  daxurvis efeqti ar eqneba SeTanxmebebs , Tu
Sesabamisi bazris 30 procentze naklebia dafaruli iseTi
SeTanxmebebis paraleluri gseli T, romelsac msgavsi Sedegi
aqvs108

cnoba iTvaliswinebs saSeRavaTo periods momdevno 2
kalendaruli wlis vadiT, rac imas niSnavs, rom am periodSi ar
unda moxdes aRniSnuli procentebis (10, 15 da 5 procenti) or
procentze metiT gazrda. 109

komisia cnobis mel3 pungtSi acxadebs, rom Tu SeTanxmeba
Seicavs romelime gvemoT CamoTvlii mZime SezRudvas, aseT [
SeTanxmebis mimarT ar gamoiyeneba komisiis aRniSnuli Setyobineba.
mZime SezRudvebia:
1 fasi sfigsacia;
1 gayidv is an warmoebis SezRudva;
1 bazri sanklient is ganawileba.

aRsaniSnavia is faqtic, rom komisiis azriT, ek onomikuri
agentebis SeTanxmebam miuxedavad imisa, rom maTi sabazro wili
aRemateba SetyobinebaSi gaTvaliswinebul zeda saprocento
ganakveTebs, SeiZleba mniSvnelo vnad ar SezRudos bazarze
konkurencia sxvadasxv a pirobebis gaTvaliswinebiT da, amdenad, ar
gavrceldes ma sze 10%e muxlis akrZalv allo

23. Akonkurenciis Sesaxebo sadauxliBvel os kanon
pirvel  punqtSi gamoyenebuli terminebis
urTierTmimarTeba evrokavSiris funqcionirebis Sesaxeb
SeTanxmebis 10%e nuxlis pirvel pungtTan
rogorc SesavalSi iyo aRniSnuli , Aikonkurenciis Sesaxebc

sagarTvelos kanonSi 2014 wlis 27 marts ganxorcielda
mniSvnelovani cvlilebebi da damatebebi evrokavSiris Sesabamis
normebTan daaxloebis TvalsazrisiT. cvlilebebi Seexo aseve

kartel uri sagmianobis maregulirebel normebsac, kerZod me -7 da
me8 muxlebs. pirveli muxlis Sesabamisad akrZalulia ekonomikur
agentebs Soris iseTi xelSekrulebis dadeba , maT mier iseTi

gadawyvetilebis miReba an SeTanxmebuli gmedebis ganxorcieleba,
romlis mizania a n romlis Sedegia Sesabamis bazarze
konkurenciis SezRudva, dauSvebloba an/da aRmofxvra.

108 iX. komisiis choba, < http://eurlex.europa.eu/legal

content/EN/TXT/HTML/?uri=0J:C:2014:291:FULL&fro=EN>, [10.12.2014], § 10.
109

igve, 8 11.
lloiqve, 8§ 3.
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me/7 mux| Si naxmar i ter mini
mux | Si gamoyenebul ter min
S e s a x sapaiTvelos kanoni ar Seicavs xelSekru lebis cnebis
ganmartebas. igi arc saqarTvelos samoqalaqo kodeqsiT ar aris
ganmartebuli. am terminis ganmarteba garkveul sirTuleebTan
SeiZleba iyos dakavSirebuli. sasurveli iyo kanonmdebels mis

i
A

nacvlad gamoeyenebina ter mini Afgari geba
S ncal

samoqgalago kodegsis 50 -e muxl|l i s Sesabamisad
ormxirivi an mravalmxrivi nebis gamovlena, romelic mimarTulia
samarTlebrivi urTierTobis warmoSobis, Secvlis an

xel Seder ul
SeTanxmebi sagan:

ebao g.

o
—
o

Sewyvetisaken. 0 aRsani Snavia is faqtic, rom

mixedviT, garigeba be vrad farTo cnebaa , vidre xelSekruleba da
igi Tavis TavSi moicavs aseve xelSekrulebasac.

kanonis me-8 muxli iTvaliswinebs konkurenciis umni Svnelo
SezRudvebad xelSekruleb is kvalifikacias. masSi mocemulia igive
raodeno bis sabazro wilebis zeda zRvari ,rac gaT valiswinebulia
Ami zni dan gamomdi nar eo konkurenciis
komisiis saxelmZRvaneloSi. amave muxlis meore punqgtis  mixedviT,

me8 muxli ar vrceldeba me -7 muxlis pirv e | i punqgtis HfAao,

i v 0 pungtebiT gaTvaliswinebul xelSekrulebebze. Se sabamisad,
Akonkurenciis Sesaxebo sagar Tvel os
kvalificirdeba iseTi xelSekrulebebi, romlebic iTvaliswinebs
fasis an sxva savaWro piro bis figsacias, momxmarebl iIs an bazri s
sxvadasxva niSniT gana wilebas da manipulaciur tender S. am
CanonaTvalSi , samwuxarod , ar xvdeba warmoebis SezRudva, rac
evrokavSiris konkurenciis samarTlis mixedviT aseve erT -erT
mZime SezRudvad iTvleba.

kanonis me-7 muxlis pirvel punqtSi  mocemuli sxva terminebi,

SezRudyve

~

Ago d

kanoni T r

rogoricaa fekonomi kur. agenti oanxmella dawyvet il e
gmedebao, Ami zani O da NfSedegi O Sesabami sob

arsebul terminebTan. Tumca, maTi praqgtikaSi swored gamoyeneba
damokidebulia  konkurenciis  saagentoze da  sasamarTlo
organoebze.
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[l Tavi

konkurenciis SemzRudveli horizon taluri da vertikaluri
SeTanxmebebis saxeebi da maTi Taviseburebani

Sesavali

evrokavSiris fungcionirebis Sesaxeb SeTanxmebis 101 -e muxli,
i seve rogorc Akonkurencii s Sesaxebbd saqgar Tve
muxli  exeba rogorc horizontalur, aseve vertikalur
SeTanxmeba. horizontaluri SeTanxmeb a ideba im ekonomikur
agentebs Soris, romlebic operireben produqciis warmoebisa da
distribuciis  erTi dagive doneze. aseTi SeTanxmeba iwvevs
konkurenciis Semcirebas masSin, rodesac is exeb a fasi s figsacias,
bazris gayofas, warmoe  bis SezRudvas an bazarze sagmianobis sxva
tipis SezRudva s. konkurenciis Semcireba aseve SeiZleba moxdes
ekonomikur agentebs Soris SedarebiT rbili TanamSromlobis
formiTac, romelic zrdis gamWvirvalobas bazarze da amcirebs
konkurentebis qcevasTan dakavSirebul gaurkvevlobas. magaliTad,
informaciis gacvla.

aRsaniSavia is faqtic, rom  ekonomikuri  agentebis
horizontalurma da vertikalurma TanamSromlobam SeiZleba
gamoiwvios mniSvnelovani efeqturoba da ekonomikuri sargebeli,

daexmaros firmebs Tavi gaarTvan bazarze ars ebul cvlilebebs.
magaliTad, kvlevasa da ganviTarebaze, iseve rogorc erTobliv
warmoebaze SeTanxmela.

konkurentebs Soris k onkurencia SeiZleba moxdes fas ze,
xar isxze, inovaciaze da sxva piroba ze. kompanias SeuZlia
gadnoibiros konkurentis momxmarebel i, Tu igi SesTavazebs maT

dabal fass, ukeTesi xarisxis saqonelsa da momsaxurebas,
inovaciur produgcias, romelic ufro akmayofilebs momxmareblis

moTxovnebs.
rogorc ezreCi aRniSnavs, termini Akar t e lbiivo Cveul e
asocirebulia iseT garigebas Tan, rogoricaa fasis figsacia :
bazr is gayofa, warmoe bis SezRudva, koluziuri tender i, 111
aRani Snavia is faqti, rom Akonkurenciis Ses
kanonis me-7 muxlis pirveli pungti Seicavs akrZaluli
SeTanxmels saxeobebis amomwurav CamonaTvals, maSin rodesac
evrokavSiris funqcionire bis Sesaxeb SeTanxmebis 101 -e muxlis
pirveli pungti amomwurav CamonaTvals ar Seicavs.
aRniSnuli muxlebis mixedviT ikrZaleba rogorc fasi s, aseve
sxva savaWro pirob is SezRudva. magaliTad, bazri s ganawileba,
warmoebis SezRudva, diskriminaciuli pirobebi, Seb oWva da sxva

pragtika, romelic konkurencias zRudavs. rogorc praqgtika
gviCvenebs, xSiria SemTxvevebi, rodesac ekonomikuri agentebi
erTdroulad erTvebian konkurenciis SemzRudvel sxvadaxva

“ix. Ezrachi A, EU Competition Law: An Analytical Guide to the Leading CasBE®, Oxford Hart
Publishiing, 2012119.
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sagmianobaSi. magaliTad, fasi s figsaciasTan erTad isini zZRudaven
warmoebasac.

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 101 -e muxlis
pirveli punqtis Aaogvpungti sa da Akonkur e
saqarTvelos kanonis me -7 muxlis pirveli pungtis A a gvepunqtis

Sesabamisad, aramarto fasi s, aramed sxva savaWro pirob s
pirdapir an arapirdapir figsaciac ikrZaleba. gasayidi fasis
garda, konkurentebi SeiZleba SeTanxmdnen momxmareblisaTvis
SesaTavazebel sxva savaWro pirobaze. magaliTad, fasdakleba ze,
saqonlis xarisxze, gayidvis Semdgom momsaxurebaze, sagonlis
nwodebis pirobebz e. SeTanxmebs, rom elic momxmareblisaTvis
misayidi  saqonlisa da momsaxurebis piroba s zRudav s, SeiZleba
konkurenciis SemzRudveli efeqti hgondes. magaliTad, SeTanxmeba
imaze, rom ar igneba SeTavazebuli fasdakleb a, iseve rogorc
SeTanxmebaimis Taobaze, rom produqci is gayidva ganvadebiT ar
moxdeba, fagtobrivad , fasis SezRudva s warmoadgens. aseTi
SeTanxmebaaZlierebs fasis figsacias.

aRsaniSnavia is faqtic, rom zogierT bazarze arasafaso

konkurencia gansakuTrebulad mniSvnelovania , radgan fasis
Semcirebis  SesaZlebloba ukve SezRudulia . magaliTad,
oligopoliur baz arze erT oligopolists SeuZlia miizidos

konkurentis momxmarebeli imis gamo, rom igi sTavazobs ukeTes
piroba s saqonlis SeZenis  Semdeg (ufaso mitanis momsaxureba an/da
sagarantio momsaxureba)

modiT ganvixiloT ekono mikur agentebs Soris yvelaze
gavrcelebuli TanamSromlobis saxeebi, romlebsac SeuZliaT
SezRudon konkurencia bazarze.

3.1fasi s figsacia

horizontaluri fasi s figsacia iTvleba yvelaze SemzRudvel
savaWro pragtikad. fasebze konkurencia bazarze mogmedi
ekonomikuri a gentebis konkurentuli gcevis fundamentur aspeqtad
miiCneva. evrokavSiris marTImsajulebis sasamarTlom jer kidev
1977 wlis 25 ogtombris gadawyvetilebaSi sagmeze 26 -76 ganacxada,
rom fasis konkurencia imdenad mniSvnelovania, rom misi SezRudva
dauSvebulia. 112

f asis figsacia firmebma SeiZleba gamoiyenon imisTvis, rom
moaxdinon bazarze situaciis stabilizacia, ciklur recesiasTan

gamklaveba da daicvan Tavi konkurenciisagan. 113 aseTi pragqtikis
dros momxmarebels warTmeuli aqvs ekonomikuri keTildReoba da
igi gadadis kart elis wevrebze. 114

112 ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: 27 -
76, <http://eurlex.europa.eu/legatontent/EN/TXT/HTML/?uri=CELEX:61976CJ0026&from=EN>,
[26.05.2015], A 21.

13ix . Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 201522

Y%ix. Ezrachi A, EU Competition Law: An Analytical Guid® the Leading Cases"&d., Oxford Hart
Publishiing, 2012, 120.
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saRebavi nivTierebis sagmeze komisiam ganacxada, rom fasis
konkurenciis mizania fasis yvelaze dabal SesaZlo doneze daweva.
misi azriT, TiToeuli mwarmoebeli Tavisufalia sakuTari fasis
gansazRvraSi, ra drosac mas SeuZlia mxedvelobaSi miiRos
konkurentebis arsebuli da samomavlo gceva. Tumca, aucileblad
unda gvaxsovdes, rom evrokavSiris fungcionirebis Sesaxeb
SeTanxmeba krZalavs ekonomikuri agentebis nebismieri saxis
TanamSromlobas, romelic mimarTulia koordinirebulad fasis
figsacisaken da  uzrun velyofs  konkurentebs  Soris im
gaurkvevlobebis warmatebiT aRmofxvras, rac dakavSirebulia maTi
gcevis mniSvnelovan elementebTan, rogoricaa fasis matebis
odenoba, dro da adgili. 115

unda aRiniSnos, rom Tu konkurenciis samarTali ar sjis
fasi s figsacias, konkuren tebi xSirad mimarTaven aseT praqtikas,
ris Sedegadac isini erTiandebian kartelSi da Sedegad iReben

did mogebas. rogorc prece dentuli samarTali gviCvenebs ,
mrewvelob is zogierT dargSi xSirad  xdeba xolme karteluri
garigeb is dadeba. magaliTad: cementis, qimiuri nivTierebis,
saamSeneblo seqtorSi. 116

Tavis mxriv, saerTo fasi s SeTanxmeba da misi ganxorcieleba
garkveul xarj Tan da riskebTan aris dakavSirebuli. sxvadasxva
zomisa da moculo bis sawarmoebisTvis erTian fas ze SeTanxmebis
miRweva SedarebiT rTulia, vidre msgav si zomis sawarmoebisaTvis.

magaliTad, firma, romelic awarmoebs gansxvavebul produqcias ,
ufro maRali fasis momxre igneba. SeTanxmebis miRwevis Semdeg
aucilebelia, rom misi monawileebi erTgulebi darCnen
SeTanxmebis pirobebisa. Tumca, SeTanxmebis pirobebidan deviaciis
survili  firmebs xSirad agvT, rac maT saSualebas aZlevs
zogierT SemTxvevebSi SedarebiT ufro didi mogeba naxon, vidre
SeTanxmebis pirobebis SesrulebiT. magaliTad, SeTanxmebis mxares
SeuZlia  SesTavazos klients da momxmarebels fasdakleba da
ufro dab  al fasad miyidos maT saqoneli da momsaxureball’

SeTanxmebis pirobebidan gadaxvevis survilis qona kartelis
arsebobas safrTxes ugmnis. aRniSnulidan gamomdinare, kartelis
stabilizaciisaTvis saWiroa SeTanxmebis pirobebis darRvevis
gamovlena, risTvisac aucilebel ia monitoringis  sistemis
arseboba. garda amisa, kartelis efeqturi muSaobisaTvis saWiroa
dasjis meganizmis arseboba, rac kartelSi monawile ekonomikur
agentebs aiZulebT Seasrulon SeTanxmebis pirobebi.

fasis figsaciis SeTanxme bis mizania  konkurenciis SezRudva
10te muxlis pirveli punqtis Sinaarsidan gamomdinare da,
Sesabamisad, ar aris saWiro imis Cveneba, rom maT namdvilad
SeuZliaT ase Ti Sedegis motana. komisia aseT SemTxveaSi ar
Tvlis saWirod gansazRvros bazari an mxedvelobaSi miiRos

1%y . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University
Press, 2011, 803.

18ix . Whish R., Bailey D Competition Law, ¥ Ed., Oxford Universi Press, 2012, 52823.

1ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University
Press, 2011, 799.
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Semsyidvelis Semakavebe li Zalaufleba. Tumca, aucilebelia imis
dadgena, aqvs Tu ara aseT SeT anxmebas konkurenciaze da wevr -
saxelmwifoebs Soris vaWrobaze SesamCnevi Sedegi. aRsaniSnavia is
fagtic, rom 101 -e muxls aqvs egstrateritoriulobis Zala, rac
gulisxmobs imas, rom igi gamoiy eneba iseTi SeTanxmebebis
mimarTac, romlebic daido evrokavSiris gareT, Tumca isini
ganxorcielda evrokavSirSi. 118

evrokavSiris funqcionirebis Sesaxeb SeTanxmebis 101 -e muxli
ukanonod acxadebs yvela SeTanxmebas, romelic pirdapir an
arapirdapir zRudavs fasis ko nkurencias. fasi s pirdapiri
SezRudva  SeiZleba ~moxdes ekonomikuri  agentebis  mier
SemuSavebuli erTiani fasi s sistemis meSveobiT. rac Seexeba fasi s
arapirdapir SezRudvas, es SeiZleba moxdes ekonomikuri agentebis
davaldebulebiT ar SesTavazon fasdakleb a an isin i SeTanxmdnen
erTian fasdakleb aze. SeTanxmeba gayidv is piroba ze, r ac zRudav s
fasis konkurencias , magaliTad : SeTanxmeh sarekomendacio fas ze,
magqgsimalur fasze, koleqgtiurad gasayidi fasis SenarCunebaze,
fasis diferencia cia ze geografiuli bazri s mixedviT, rogo rc
wesi, 101-e muxlis darRvevas warmoadgens. 119

komisiam daadgina, rom Saqris fasi ar yofila figsirebuli,
magram SeTanxmebis mxareebs SeeZloT dayrdnobodnen sxva
monaweebis sabazro qcevas da gayolodnen maRali  fasi s
erTobliv strategias ormxrivi garkveulobi S Afat mosferoSi o,
romelic gamomdinareobda ekonomikuri agentebis sistematiuri
Sexvedrebidan. 120 komisiis azriT, rekomend ebuli tarifebis
Sedgenisa da savaWro asociaciis wevrebs Soris am tarifebis
cirkulaciis regularuli da mudmivi praqtika arRvevs 101 -e
muxlis p irvel pungts . komisiam bananis sami mwarmoebeli
daajarima 60.3 milioni evroTi imis gamo, rom isini telefonis
meSveobiT ganixilavdnen da umx  eldnen erTmaneTs Tavis ganzraxva S
fasTan dakavSirebiT, rac maT Soris fasis konkurenciis
aRmofxvras isaxavda miznad. 121

komisia skeptikurad uyurebs fasi s winaswari gamocxadebis
pragtikas. aseTi praqtika, miuxeda vad imisa, rom SeiZleba
klient Tan SeTanxmebuli iyos, miuTiTebs imaze, rom ekonomikurma
agentebma imsjeles da fasze SeTanxmebas miaRwies. 122

komisia aseve uaryofiT ad afasebs gayidv is erToblivi
saagentos sagmianobas. misi azriT, aseTi saagerto s sagmianoba
iSviaTad akmayofilebs 101 -e muxlis mesame punqtiT

gaTvaliswinebul pirobebs.

18ix . Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 5334.

Biqve, 524.
120

IX. evrokavsSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
202/98,
<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=46523&pagelndex=0&doclang=en&mode=Ist&di )
r=&occ=firsté&part=1&cid=186412>, [25.05.2015], A 60.
2Lix . Whish R., Bailey D Compdition Law, 7" Ed., Oxford University Press, 2012, 525.
122.

igve.
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xSiria  SemTxvevebi, rodesac ekonomikuri agentebi fasis
figsaciasTan erTad axorcieleben TanamSromlobas vaWrobis
sxvadasxva piroba ze. magaliTad, konkurenti ekonomikuri agentebi
SeTanxmdnen bazri s gayofaze, kvot is ganawilebaze, sensitiuri
informa ciis gacvlaze, tender Si SeTanxmebul monawileobaze 123

evrokavSiris fungcionirebis Sesaxeb SeTanxmebis 10te muxli
gamoiyeneba momsaxurebis fasi s figsaciis mimarTac. evrokavSiris
komisiam ramdenjerme daajarima bankebi momsaxurebis fasi s
figsaciisaTvis. magaliTad: helsinkis SeTanxmeba, romelic
evroCekebs exeboda; e.w. lombardis klubi, romelSic avstriuli
barkebi monawileobdnen; komisiam 1999 wels aseve daajarima

berZnuli kompaniebi, romlebic italiasa da saberZneTs Soris
boraniT momsaxurebis fas  ze SeTanxmdnen124

aRniSnuli muxli gamoiyeneba aseve liberalur profesiebSi
fasi s figsaciis mimarTac. komisiam 2004 wilis 24 ivnisis

gadawyvetilebiT belgiuri argiteqtorebis asociacia daajarima
100,000 evroTi imis gamo, rom man belgiaSi argiteqturuli

momsaxurebis gawevaze daadgina minimaluri sazRauris odenoba. 125
10%te muxlis mixedviT akr Zalulia rogorc gasayidi , aseve
Sesasyid i fasi s figsaciac. evrokavSirSi Sesasyidi fasi s

figsaciis ori gamorCeuli sagme arsebobs Tambagos mrewvelobasSi.
sagmeebze T-24/05%° da T-12/06"" evrokavSiris pirveli instanciis
sasamarTlom daadgina, rom Tambaqos mwarmoeblebi SeTanxmdnen
sxvadasxva piroba ze, maT Soris im fasze , romel sac
SesTavazebdnen Tambagos momyvanebsa da SemfuTvelebs. imisaTvis,
rom maT Sesasyidi aqtivobebis koordinac ia moexdinaT da sajaro
auqcion ze koordinirebulad emogmedaT, isini aseve SeTanxmdnen
mimwodeblebis vinaobaze, Tambaqos nedluli s Sesasyid odenobaze
da informaciis regularul gacvlaze. komisiis azriT, aRniSnuli

SeTanxmebiT mxareebma SezRudes konkurencia miznidan gamomdinare,
miuxedavad imisa, rom SeTanxmebis safuZvelze ufro dabal fasad

xdeboda Tambagos nedleulis Sesyidva, ris Sedega dac
momxmarebelzec gadavidoda sargebeli , radgan isini ufro dabal
fasad SeiZendnen aRniSnul produgts. konkurenciis organos

mtkicebiT, garda imisa, rom izRudeboda fasze konkurencia,
ekonomikur agentebs Soris ar xdeboda xarisxze konkurenciac da,

128ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
9/99,
<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=47208&pagelndex=0&doclang=en&mode=Ist&di
r=&occ=first&part=1&cid=189342>, [25.05.2015].
2%ix . Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 527.
125

iqve, 528.
128 jx. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
24/05,
<http://curia.europa.eu/juris/documeatdtument.jsf?text=&docid=79489&pagelndex=0&doclang=en&m
ode=lIst&dir=&occ=first&part=1&cid=192261>, [25.05.2015].
2Tix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
12/06,
<http://curia.europa.eu/juris/document/document.jsf?text=&td®9284&pagelndex=0&doclang=en&
mode=lst&dir=&occ=first&part=1&cid=192780>, [25.05.2015].
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amdenad, maT Soris SeTanxmebiT xdeboda mxolod Semsyidveli
firmebis poziciebis gaZliereba Tambagos momyvanebisa da
Suamavali kompaniebis sawinaaRmdegod. 128

3.2.bazri s da momxmarebl is ganawileba

konkurenciis aRmofxvra damoukidebel ekonomikur agentebs
Soris SeiZleba moxdes ar amarto fasi s figsaciis, aramed aseve
sxva xerxiTac. magaliTad, Tu ekonomikuri agentebi SeTanxmdebian,
rom gainawileben baz ars erTmaneTs Soris geografiuli

teritoriebis mixedviT e. w. ASinaurul i o bazri s
da TiToeuli ekonomikuri agenti gayidvas ganaxorcielebs

mxolod im qveyanaSi, sadac awarmoebs produqcias. 129 firmebma aseve

SesaZlebelia gaiyon bazari erTmaneTs Soris myidvelis tipebis

mixedviT. magaliTad, erTi ekonomikuri agenti miawvdis savaWro
obieqtebs, meore ki b sajaro dawesebulebebs.

ekononikuri agentebis poziciidan gamomdinare bazris gayofa
ufro efeqturia vidre fasi s figsacia, radgan bazris gayofis
SemTxvevaSi fasis figsaciis xarj | da siZneleebi Tavidan aris
acilebuli. 130 pazri s gayofis SemTxvevaSi konkurencia mTlianad
aRmofxvrilia bazarze, r adgan konkretuli teritoria an
gansazRvruli momxmarebl is da klient is segmenti erT romelime
ekonomikur agents aqvs egskluziurad gamoyofili da igi Tavisi
Sexedulebisamebr gansazRvravs Sesabamis teritor laze an
gansazRvruli klient is da  momxmareblis mimarT Tu ra fasi
daawesos, rogori xarisxisa da ra raodenobis sagoneli awarmoos.

bazris geografiuli ganawileba, momxmareblis poziciidan
gamomdinare, aris mZime SezRudva, radgan mas warTmeuli aqgvs
arCevanis ufleba, romelic fasi s figsaciis dros aqvs, radgan
ukanasknel SemTxvevaSi bazarze sxvadasxva mimwodeblebis
saqoneli arsebobs. aRsaniSnavia is garemoebac, rom fasis
konkurenciis SezRudva aiZulebs SeTanxmebis mxareebs erTmaneTs
konkurencia gauwion sxva piroba ze. magaliTad : xarisxze,
momsaxurebaze. bazris ganawilebis Se mTxvevaSi ki  ekonomikur
agentebs Soris  yvelanairi konkurencia aRmofxvrili a.

bazris geografiuli gayofis SeTanxmeba evrokavSiris
konteqstSi ganixileba , rogorc gansakuTrebiT mZime darRveva.
garda zemoT CamoTvlili antikonkurenciuli Sedegisa, es
pragtika axden s geografiuli bazri s izolacias da aferxebs
erTiani bazris integracias, rac evrokavSiris erT -erT  ZiriTad
mizans warmoadgens . amdenad, am darRvevas ormagi datvirTva aqvs
evrokavSirSi. 131

128ix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 528.

2ix. Ezrachi A, EU Competition Law: An Analytical Guide to the Leading €< Ed., Oxford Hart
Publishiing, 2012, 140.

%%x. Whish R., Bailey D Competition Law, # Ed., Oxford University Press, 2012, 530.

3lx. Jones A., Sufrin BEU Competition Law Text, Cases, and Material% E4l., Oxford University
Press, 2011, 811.
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konkurenciis  politikis 1971 wlis angariSSi  komisia
aRni Snavs, r eemeias fglhnsakWkiebiT zRu davs bazris
gayofis SeTanxmeba , radgan igi aferxebs erTiani bazris Segmnas.
bazris gayofis SeTanxmeb a da SeTanxmebuli praqgtika zogadad
efuZneba wevri -saxelmwifoebis urTierT pativiscemis princips maT
teritoriaze mogmedi rezidenti mw armoeblebis sasargeblod.
aseTi p raqtikis mizani da Sedegia wevr -saxelmwifoebs Soris
saqonlis mimoqcevis aRmofxvra. Sida bazris dacva mwarmoeblebs
saSualebas aZlevs ganaxorcielon maTTvis sasurveli komerciuli
pragtika £ gansakuTrebiT ki fasis politika L im bazarze,
romelic izolirebulia ko¥Wkurenciisagan. o
zogierTi ekonomistis azriT, bazris geografiul gayofas
zogierT SemTxvevebSi garkveuli efeqturoba sdevs Tan. kerZod, is

amcirebs mwarmoeblebis sadistribuc lo xarj s. maaliTad, Tu
italiel momxmarebelsa da klien t s mxolod italiuri kompania
miawvdis saqonelsa da momsaxurebas ,igi SeiZleba ufro iafi iyos,

vidre  germanuli an franguli kompani IS miwodebis SemTxvevaSi
radgan am ukanasknelebs damatebiT mouwevT Sesabamisad
germanidan da safrangeTidan saqonlis da moraaxu rebis
transportirebis xarj is gaweva. im SemTxvevasSi ki, Tu mwarmoebeli

aRmoaCens, rom misi sagonelis eqsportze gatana misTvis momgebiani

igneba, mas TviTonve moundeba kidec misTvis gamoyofili
teritoriis farglebs gareT sagonlisa da momsaxurebis gatana da
ansTvis sadistribucio xarj is gaTvaliswinebac. Tumca, Tu
bazris gayofis SeTanxmebebi ekonomikur agentebs aseT
SesaZleblobas uzRudavs, momxmareblis keTildReoba mcirdeba da,
Sesabamisad, naTelia misi antikonkurenciuli Sedegi. 133

3.3warmoebis da inovaciis SezRudva

ekonomikurma agentebma SeiZleba didi mogeba miiRon
warmoebis SezRudvis SeTanxmebis Sedegad ac. kerZod, SeTanxmebaSi
monawile TiToeul ekonomikur agents daudgenen warmoebis kvotas.
xSiria SemTxvevebi, rodesac kartelis wevrebi Tanxmdebian kvot is
sistemaze, r omlis mixedviTac TiToeuli maTgani bazars garkveul
periodSi miawvdis produqciis gansazRvrul nawils. warmoebis
SezRudva avtomaturad gmnis disbalans s miwodebasa da moTxovnas
Soris, rac sabolood fasi s matebas iwvevs. rogorc wesi, Warb
warmoebas moyveba fasi s S emcireba, maSin rodesac warmoebis
Semcireba fasi s zrdas iwvevs.

sagmeebis umravlesoba, romelic fasi s figsacias exeba, aseve
moicavs warmoebis SezRudvasac, radgan warmoebis kontrolis
ganxorcielebis gareSe xSirad SeuZlebelia fasi s figsacia.
zogierT SemTxve vaSi ki  kvot is dacvis sistemis ganxorcieleba

¥ix. komisiis moxseneba,
<http://ec.europa.eu/competition/publications/ annual _r
%%x. Whish R., Bailey D Competition Law, ¥ Ed., Oxford University Press, 2012, 531.
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ufro advilia, vidre fasis figsaciis SeTanxmebis
ganxorcieleba. 134

warmoebis  SezRudis SeTanxmeba  frTxil  monitorings
saWiroebs, radgan SeTanxmebis romelime monawilis mier
gadaWarbebulma warmoebam sabazro fasi s Semcireba SeiZleba
gamoiwvios, garda im SemTxvevisa , Tu es sgema ar Xxorcieldeba
fasi s figsaciis pragtikasTan erTad.

iseve rogorc fasi s figsacii s, kvot is dadgenis molaparake ba
garkveul xar] Tan aris dakavSirebuli, radgan zogierTi firma
ufro didi a, an ufro efeqt uri , an swrafad mzardi , vidre sxv a,
ris gamoc kvota ze molaparakeb a SeiZleba garTul des. amasTan,mas
Semdeg rac dadgindeba kvota , garkveuli meqanizmis SemoRebaa
saWiro imisaTvis, rom Tavidan ignes acilebuli SeTanxmebuli
kvot is sistemis darRveva . es SeiZleb a ganxorcieldes
Semdegnairad: moeTxovos SeTanxmebis mxareebs warmoebaze da
gayidva ze detaluri informaciis savaWro asociaciisaTvis
miwodeba garkveuli periodulobiT. SeTanxmeba aseve SeiZleba
iTvaliswinebdes SeTanxmebis damrRvevis dasjas Semdegnairad: is
ekonomikuri agenti, romelic gadaaWarbebs misTvis dadgenil
kvotas , kompensacias gadauxdis im ekonomikur agents, romelmac

Sedegad Tavisi wili kvota ver gaitana bazarze gasayidad. 135
ginaginis karteli pirveli sagme iyo, romelSic komisiam
daajarima  ekonomikuri agent ebi kartelur ~ sagmianobasSi

monawileobis gamo. mxareebma SezRudes warmoeba, ramac gamoiwvia
fasi szrda. 136

navTobprodugtebis egsportiori gveynebis gaerTaineba ( OPEQ,
romelic  SeiZleba CaiTvalos oficialur  saerTaSoriso
kartelur organizaciad, fasi s figsacias ar iTvaliswinebs.

Tumca, igi gansazRvravs Tu ra raodenobis navTobi unda moipovos
da eqgsporti moaxdinos organizaciis TiToeulma wevrma. 1973 wlis
molaparakebebis Sedegad dadginda navTobprodugtebis warmoebis
kvota , ramac bazarze daaxloebiT fasi s gaoTxmageba gamoiwvia da
SeTanxmebis Sedegad mxareebma Zalian didi odenobis mogeba
miiRes. 137

ekonomikuri agentebi aseve SeiZleba SeTanxmdnen, rom ar
ganaxorcieleben invest icia s da ar moaxdenen bazarze arsebuli
saqonlis an/da warmoebis procesis ganviTarebas. aseTi SeTanxmeb a
inovaciis SezRudvas iwvevs, rac bazris dinamiur ganviTarebas
aferxebs. bazris dinamiuri ganviTareba ki konkurenciis erT -erTi
mizania. 138

3% ix . Jones A., Sufrin BEU Competition law Text, Cases, and Materiald! Bd., Oxford University
Press, 2011, 808.

%%ix . Whish R., Bailey D Competition Law, ¥ Ed., Oxford University Press, 2012, 5334.

%8 ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxfad University
Press, 2011, 808.

Bigve.
138 ix. Bishop S., Walker M, The Economics oEC Competition Law: Concepts, Application and
Measurement,"3Ed., Sweet & Maxwell, 2010, 45.
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3.4. diskriminacia

evrokavSiris  funqcionirebis  Sesaxeb  SeTanxmebisa da

Akonkurenciis Sesaxebo saqamfadeatamasto kanoni s Se
dominirebuli mdgomareobis mgone ekonomikur agentebs ek rZalebaT
diskriminaciuli pirobeb iIT vaWroba, aramed aseve damoukidebel

ekonomikur agentebsac ekrZalebaT erToblivad diskriminaciu li
pir obebiT vaWroba .

Akonkurenciis Sesaxebononis angea’r Muless| o s k a
pirveli pungtis Adogvepunqti s Sesabamisad akr Zalulia ¢
savaWro partniorebis mimarT identur tranzaqciebze
gansxvavebuli/diskriminaciuli pirobebis gamoyeneba, riTac xdeba
ma Ti konkurenciulad wamgebian mdgomareobaSi C

disk riminaciul pirobebSi igulisxmeba, magaliTad erTi da
igive saqonlisa da momsaxurebis miyidva sxvadasxva savaWro
partniorisaTvis gansxvavebul fasad, maSin rodesac maTi

warmoebis  Rirebuleba identuria. dis kriminaciul  pirob ad
iTvleba aseve erTi da igive sagonli sa da momsaxurebis miyid va
sxvadasxva savaWro partinor isaTvis identur fasad, maSin

rodesac maTi warmoebis Rirebuleba gansxvavebulia.
gansxvavebul fasad miyidva SeiZleba gamarTlebuli ignes
sxvadasxva garemoebiT. magaliTad, gansxvavebuli fasi SeiZleba
gamomeahareobdes tran  sportirebis gansxvavebuli xarj idan.
sxvadasxva klient isaTvis gansxvavebuli fasi s SeTavazeba
konkurenciis SemzRudvel pragtikad SeiZleba CaiTvalos maSin,
rodesac aseT praqtikas mivyavarT bazarze konkurenciis
Semcirebisaken. bunebrivia, Tu erT sacalo movaWres mwarmoebeli
miawvdis ufro dabal fasad vidre meores, pirvel movaWres
SeeZleba miizidos dabal fasad ufro meti klienti, rac meore
movaWres konkurenciulad wamgebian mdgomareobaSi Caayenebs.

3.5SeboWvaompleqgtacia

diskriminaciis msgavsad, evro kavSiris funqcionirebis Sesaxeb
SeTanxmebis 10te mu x| i Ta da fAkonkurenciis Sesaxebo
kanonis me-7 muxliT ekonomikur agentebs ekrZalebaT SeTanxmebuli
sagmianoba, romelic mimarTulia saqonlisa da momsaxurebis
SeboWvaompleqgtaciisaken.  ZiriTadad am praqtikas iyeneben
dominanti poziciis mqgone ekonomikuri agentebi. magaliTad,
maikros o ftis mier misi operatiuli sistemisa da vindous media

pleieris dakavSirebis SemTxveva. 139
Akonkurenciis Sesaxebo saqar’r Mwls| os kanoni
pirveli punqtis A e oqvepungt | krZal avs Afgarigebis pirc

garigebis mxarisaTvis iseTi damatebiTi valdebulebis dakisrebas,

%9 ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-

201/04,
<http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dd170408@572@eecfbfc51df687.
e34KaxiLc3qMb40Rch0SaxuQah90?text=&docid=62940&pagelndex=0&doclang=EN&mode=Ist&dir=
&occ=first&part=1&cid=49814>, [25.05.2015].
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romelic arc sagnobrivad da arc komerciulad dakavSirebuli ar
aris garigebis saganTan. o

praqtikaSi  gavrcelebulia  SeboWva -kompleqtaciis  ori
saxeoba:

pirveli, ubralo SeboWva, rodesac ZiriTadad SesaZlebelia
ori produgtis mxolod erTad SeZena. magaliTad, rodesac
vyidulobT fexsacmels, Cven viZenT or produqgts erTad b
fexsacmels da zonars. realurad, Znelad warmosadgenia
fexsacmlis yidva z onris gareSe. Tumca, zon aris cakle S eZena

SesaZlebelia.
meore, Sereuli SeboWva -kompleqtacias adgili agvs masSin,

rodesac ori gansxvavebuli produqti iyideba cal -calke, Tumca
rodesac maTi erTad SeTavazeba xdeba gasayidad, isini iyideba
fasdaklebiT. magaliTad, Tu vitamini A lyideba 10 larad da

vitamini B - aseve 10 larad , maTi erTad, kompleqtSi gayidvis
SemTxvevasi ki isini iyideba 15 larad.

SeboWvaompleqtaciis  ZiriTadi  problema  konkurenciis
samarTlis kuTxiT imaSi mdgomareobs, rom ekonomikur agentebma es
pragtika SeiZleba gamoiyenon erT i bazri dan meore bazarze
poziciis gasaZlie reblad, rac sabolood konkurent is bazridan
gaZevebas isaxavs miznad. magaliTad, Tu vitamin A-s bazarze
firmas ukavia domin  anti mdgomareoba, xolo vitamin B-s bazarze
misi mdgomareoba SedarebiT sustia, firmas SeiZle ba gauCndes
survili imisa, rom A vitamini bazarze gayidos mxolod B-e
vitaminTan erTad. aseTi qceva, rogorc wesi, arc komerciulad da
arc sagnobrivad dakavSirebuli ar aris A vitaminis garigebasTan.
amgvar sabazro strategias , Tu igi miznad isaxavs sabazro
Zalaufle  bis gaZlerebas an/da konkurent is bazridan gaZevebas,
konkurenciis organoebi uaryofiT an afaseben da, Sesabamisad,
krzZalaven.

3.6manipulaciuri tender [

manipulaciur  tender s adgili agvs maSin, rodesac
ekonomikuri agentebi TanamSromloben saqgonlisa da momsaxurebis
nwodebis tender  Si monawileobis miRebisas. imis nacvlad, rom
maT yvelaze SesaZlo da  bali fasis satendero winadadeb iT

upasuxon tenderis gamomcxadebels, tenderSi monawile mxareebi
Tanxmdebian imaze, Tu vin igneba maT Soris tenderSi

gamarjvebuli. aseTi SeTanxme  buli praqtika arR vevs 10ke muxlis
pirvel punqts . kerZod , igi kvalificirdeba , rogorc fasi s
figsacia an/da bazris gayofa.

komisiis gancxadebiT, tender is sistemaSi konkurencias didi
mniSvneloba aqvs. tende rSi monawile ekonomikuri agent IS mier
Setanili saten dero winadadeb a unda iyos m isi individualuri
ekonomikuri kalkulaciis Sedegi da tenderSi m onawile sxva
ekonomikuri agent i ar unda flobd es konkurent is satendero
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winadadebis Sesaxeb informacias, winaaRmdeg SemTxvevaSi, es
gamoiwvevs konkurenciis SezRudvas. 140

rogorc praqgtika gviCvenebs evrokavSirSi iSviaTad gvxvdeba
maipulaciuri  tender iIs SemTxvevebi. rac Seexeba amerikis
SeerTebul Statebs, 1993 wels Catarebulma kvlevam aCvena, rom
iusticiis  departamentis mier xuTi wlis ganmavlobaSi
gamoZiebuli  karteluli SeTanx mes 70 pr ocenti exeboda
koluziur tender S, gansakuTre biT ki samTavrobo tender IS
SemTxveva. alison jonsisa da brenda sufrinis azriT, am
pragtikam SeiZleba gamoiwvios fasi s ufro didi zrda , Vvidre
tipiuri fasi s figsaciis dros xdeba xolme. 141

tender Si ekonomiku ri agentebis SeTanxmebuli monawileoba,
rogorc wesi, iwvevs fas is zrdas. manipulaciuri tender [
SeiZleba sxvadasxva formiT ganxorcieldes, maT Soris:

pirveli, tender Si monawile ekonomikuri agentebi
SeTanxmdebian savaraudo gamarjvebulis vinaobaze da, Sesabamis ad,
am ukanasknels eqneba yvelaze dabali fasis satendero winadadeba
Setanili;

meore, tenderSi monawile mxareebi SeTanxmdebian savaraudo
gamarjvebulis vinaobaze da mxolod es ukanaskneli Seitans
sakuTar satendero winadadebas, danarCeni ekonomikuri agentebi a r
miiReben monawileobas tenderdSi;

mesame, tenderSi monawile ekonomikuri agentebi SeTanxmdebian

gainawilon bazari teritoriuli niSnis mixedviT  e.w.
Aiteritoriulobis pativiscemiso principis Sesab
belgiaSi mogmedi ekonomikuri agenti gaimarjve bs belgiaSi

gamocxadebul tenderebSi, holandiaSi mogmedi ekonomikuri agenti
gaimarj vebs holandiaSi gamocxadebul tenderebSi);

meoTxe, tenderSi monawile ekonomikuri agentebi
SeTanxmdebian gainawilon tenderebi maTi gamomcxadeblebis
mixedviT  (magaliTad, erTi ek onomikuri  agenti  miiRebs

monawileobas mxolod samTavrobo dawesebulebebis tenderebSi,
meore t sakanonmdeblo organos mier gamocxadebul tenderebSi,
mesamé municipaluri organoebis mier gamocxadebul tenderebSi);

mexuTe, tender Si  monawile firmebi  Sei Zleba aseve
SeTanxmdnen tender is gamomcxadeblebis ganawilebaze maTTan
xangrZlivi da kargi urTierTobis pativiscemis principis
safuZvelze. magaliTad, Tu kompania a ramdenjerme iyo
gamarjvebuli  romelime  samTavrobo  dawesebulebis  mier
gamocxadebul tenderSi, Sesabamisad, i mave dawesebulebis mier
gamocxadebul tender Si kompania a -s upiratesoba eniWeba da
mxolod man unda gaimarjvos. komisiam winaswar izolirebuli
milebis sagmeze daadgina, rom tenderSi monawile ekonomikuri

19 ix. evrokavSiris komisiis gadawyvetileba sagmeze: 73/109/EEG <http://eur

lex.europa.eu/legatontent/EN/XT/HTML/?uri=CELEX:31973D0109&from=EN>, [26.05.2015].
1Lix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University
Press, 2011, 813.
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agentebi swored klientebTan arsebuli xangrZlivi urTierTo bis
principis dacviT monawileobdnen tenderebSi; 142

meeqvse, tender Si monawile ekonomikuri agentebi SeiZleba
aseve SeTanxmdnen, rom romelime maTganis tenderSi gamarjvebis
Semdeg tenderiT  Sesasrulebel samuSaoebs  gainawileben
erTmaneTs Soris. magaliTad, savaWr 0 asociaciis samdivno
gaanawilebs Sesasrulebel samuSaoebs wevrebs Soris.

sagmeze T-29/92 dadginda, rom holandiis saamSeneblo
mrewvelobaSi ocdarva ekonomikuri agenti gaerTianebuli iyo

savaWro gaerTianebaSi, romlis meSveobiTac maT erToblivi fasi s
regulirebi s sistema danerges, SeTanxmebuli pirobebi ki
savaldebulo iyo wevri ekonomikuri agent ebisaTvis. sagmesSi

arsebuli garemoebebis Seswavlis Semdeg dadginda, rom
ekonomikuri agentebi tenderSi monawileobis miRebamde cvlidnen
informacias erTmaneTs Soris da gansazR vravdnen tenderSi
gamarjvebuli ekonomikuri agentis vinaobas. ekonomikuri agentebis
gancxadebiT, holandiis mTavrobam icoda maT mier SemuSavebuli
aRniSnuli sistemis Sesaxeb da igi mowonebuli iyo mis mier, ris

gamoc, maTi mtkicebiT , evrokavSiris fungcionirebi S Sesaxeb
SeTanxmebis 10%e muxli ar unda yofiliyo gamoyenebuli maT mier
ganxorcielebuli sagmianobis mimarT. Tumca, komisiis gancxadebiT,
romelime wevri saxelmwifos mTavrobis mier konkurenciis
sawinaaRmdego gmedebis mowoneba ar warmoadgens 101 -e muxlis

mixedviT pasuximgeblobis Tavidan acilebis safuzvels. 143
evrokavSiris komisiam erT -erTi yvelaze didi odenobis

jarima - 992 milioni evros odenobiT dauwesa liftebisa da

eqgskalatorebis sagmeze 144 oTx ekonomikur agents, romlebic

ramdenime aTeuli weli amu Savebdnen manipulaciuri tender is

kartels liftebisa da eqskalatorebis montaJze da momsaxurebaze

belgiaSi, germaniaSi, lugsemburgsa da holandiaSi. komisia

gansakuTrebiT Seuracxyofili iyo am karteliT, imis gamo, rom
man aramarto didi gavlena moaxdina liftebisa da
egskalatorebis yidvis, montaldis, momsaxurebisa da modernizaciis
bazarze evrokavSirSi, aramed imis gamoc, rom am kartelis mier
ganxorcielda evrokavSiris institutebis SenobebSi liftebisa da
egskalatorebis montaJi da momsaxureba.

rogor zemoT aris aRniSnuli , evro kavSiris funqgcionirebis
Sesaxeb  SeTanxmebis 10te muxlis mixedviT, evrokavSiris
konkurenciis organoebi manipulaciur tender s akvalificireben
fasi s figsaciad an/da bazri s gayofad. aRsaniSnavia is faqti, rom
gansxvavebiT 101-e mux | i sagan, i kK o n kbuor esnacq a rsT vSeel soasx e
kanonis me-7 muxlis pirvel punqtSi CamoTvlil akrzalul

“Zix . Whish R., Bailey D Competition Law, ¥ Ed., Oxford University Press, 201237.
143.

iqve, 537.
“ix. evrokavSiris  pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
138/07,
<http://curia.europa.eu/jurisi”document/document.jsf;jsessionid=9ea7d0f130deff12a2adf4e74cebaa5ff874
32f826b3.e34KaxiLc3eQc40LaxgMbN4ObxqOe0?text=&docitiFl17&pagelndex=0&doclang=en&m
ode=lIst&dir=&occ=first&part=1&cid=332165>, [26.05.2015]
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SeTanxmebs saxeobebSi mocemulia manipulaciuri  tender ic.

kerZod, aRniSnuli muxlis pirveli punqtis A v ogvepungtis

mi xedvi T akr Zaluli a Amaterial ur gamor Ceni s
misaRebad saxelmwifo SesyidvebSi monawile urTierTSeTanxmebuli

ekonomikuri agentebisaTvis an sxvisTvis satendero winadadebis

SeTanxmebuli pirobebis daweseba, rac arsebiTad Ilaxavs

Semsyidveli organizaciis Kanonier interesebsbo
unda aRiniSnos is faqtic, rom 2010 wlis 16 i vliss

saqarTvelos sisxlis samarTlis kodeqss daemata 195 1 muxli,

romlis mixedviTac d asjadi gaxda saxelmwifo tender Si

SeTanxmebul i monawi |l eoba. ker Zod, i sjeba

Sesyidvebis Sesaxebo sagar Tvel os kanoni T (

procedurebSi monawileobisas Se syidvebSi monawile subieqtebis

mier winaswari SeTanxmeba an sxva garigeba TavisTvis an sxvisTvis
materialuri gamorCenis an upiratesobis miRebis mizniT, ramac

Semsyidveli  organizaciis kanonieri interes ebis arsebiTi

darRveva gamoiwvia. 0 a Rni Snul i m wevd isjeba jarimilT R

an Tavisuflebis aRkveTiT vadiT or wlamde; xolo igive gmedeba,

Cadenili araerTgzis b jarimiT an Tavisuflebis aRkveTiT vadiT

oridan oTx wlamde. mocemul muxls axlavs SeniSvna, romlis

mixedviTac, am muxlis darRvevisaTvis iuridiuli pirebi is jebian

sagmianobis uflebis CamorTmeviT an likvidaciiT da jarimiT. 146
rogorc me -7 muxlis pirveli pungtis f v gvepungtisa da 195 1

muxlis Sinaarsidan irkveva, aRniSnuli debul ebebi mxolod

saxelmwifo tenders exeba da kerZo an saerTaSoriso

organizac iis mier gamoc xadebul tender Si SeTanxmebuli
monawileba am debulebebis mixedviT ar daisjeba.

3.7informaciis gacvla

konkurenciis samarTlis mizani bazarze konkurentuli
garemos Segmna da SenarCunebaa. amitom, TiToeulma ekonomikurma
agentma bazarze sakuTari biznes strategia damoukideblad unda
dagegmos. kerZod : ra produqgcia unda awarmoos, ra raodenobis
saqoneli unda awarmoos, ra fasad unda gayidos, romel bazarze
unda moxdes produqgciis marketingi, rodis da ra raodenobis
fasdakleba unda SesTavazos momxmarebels da sxva

saintere soa informaciis gacvlis konkurenciis
samarTlis euli Sefaseba. konkurentebs Soris informaciis
gaziarebas, erTi SexedviT, TiTqos ar SeuZlia antikonkurenciuli
Sedegis motana bazarze. konkurentul bazarze , rodesac

ekonomikuri agentebi damo  ukideblad iReben gadawy vetileb as da
maT Soris adgili ar agvs TanamSromlobas, arsebobs
sainformacio vakumi, anu gaurkvevloba , Tu ra saxis strategias
ganaxorcieleben konkurenti ekonomikuri agentebi. swored am

145

i X . Akonkurenciis Sesaxebo saqar Tvel os
<http://competition.ge/ge/page2.php?m=62>, [26.05.2015].
146 iX. sagarTvelos sisxlis samarTlis kodeqgsi,

<https://matsne.goge/ka/document/view/16426>, [26.05.2015].
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gaurkvevlobidan g amomdinareobs konkurenciis risk I, romlis
aRmofxvras da TanamSromlobiT Canacvlebas cdiloben
ekonomikuri agentebi informaciis gacvliT.

komisiis azriT, informaciis gacvlam SeiZleba sxvadasxva
saxis efeqturobis zrda gamoiwvios . magaliTad , ekonomikur
agentebs SeuZliaT aRmofxvran informaciis asimetriulobis
problema , riTac bazars ufro efeqturs gaxdian; gaaumjobeson
TavianTi efeqturoba erTmaneTis saukeTeso pra gtikis SedarebiT,;
dazogon xarj I maragebis Semcirebis g ziT, rac magaliTad,
momxmareblisaTvis malefuWebadi produqt is swrafad miwodebis
saSualebas iZleva an /da ukav Sirdeba arastabilur moTxovnas.
garda amisa, komisiis SexedulebiT, informaciis gacvlas
nantdvilad SeuZlia sargebeli mou tanos momxmarebels Ziebis
xarj is Semcirebisa da arCevanis gaumjobesebis TvalsazrisiT. 147

arastabilur moTxovnasTan dakavSirebiT sainteresoa
horizontaluri TanamSromlobis SeTanxmeb ebis mimarT
evrokavSiris fungcionirebis Sesaxeb konvenciis 101 -e  muxlis
gamoyenebaze komisiis sarekomendacio principebis 110 -e paragrafSi
moyvanili SemTxveva, romelic exeba malefuWebad stafilos wvens,
romelzec moTxovna arastabiluria. wveni  gayiduli da
moxmarebuli unda yofiliyo warmoebis dRidan erT dRe -RamesSi.
sacalo movaWreebis mier aRniSnuli produqtis gayidva TandaTan
mcirdeboda, rasac warmobis Semcirebac mohyva. problemis
mosagvareblad xuTi mwarmoeb eli SeTanxmda, Camo eyalibebinaT
bazris damoukidebeli kvleviTi firma, romelic yoveldRiurad
Seagrovebda arsebul informacias TiToeul gayidvis pungtSi
ararealizebul  wvenze. miRebul [ informacia mas  unda
gamoeqveynebina Tavis veb-gverdze momdevno kviras, TiToeuli
gayid vis pungtis Sejamebuli monacem is saxiT. kompaniis mier
gamajveynebuli  statistikuri monacem i saSualebas miscemda
mwarmoeblebsa da sacalo gamyidvelebs moexdinaT moTxovnisa da
produqtis ukeTesi ganTavsebis adgilis prognozireba. komisiis
azriT, mxareebis mier SemuSavebuli informaciis gacvlis sistema,
romelic gadaWarbebuli da arasakmarisi miwodebis ukeTesi
prognozirebis saSualebas iZleoda, arsebiTad amcirebda

momxmareblis moTxovn is daukmayofileblobis SemTxveva s da
gazrdida gayidvis odenobas bazarze. miuxedavad imisa, rom
aRniSnuli informaciis  gacvlis  sistema  konkurenciaze

SemzRudveli  efeqtis gamowvevis garkveul risks  gmnis,
informaciis gacvla xdeba sajaro da gaerTianebuli formiT,

romelic, komisiis azriT, atarebs dabal antikonkurenciul risks,

vidre im SemTxvevaSi , Tu igi Iigne boda arasajaro da
individualuri. Sesabamisad, informaciis gacvla, am konkretul
SemTxvevasSi, ar sc il deba im farglebs, rac aucilebelia bazris
warumateblobis gamosasworeblad. amdenad, komisiis azriT,

147 "ix. horizontaluri TanamSromlobis SeTanxmebebis mimarT evrokavSiris

funqcionirebis Sesaxeb konvenciis 101 -e  muxlis gamoyenebaze komisiis
sarekomendacio principebi, <http://eur
lex.europa.eu/LexUriServ/LexUriSedo?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.2018], 5 7 .
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savaraudoa, rom informaciis gacvli s es forma daakmayofilebs
10%e muxlis  mesameungtis kriteriumebs.

riCard viSis azriT, ekonomikur agentebs ar SeuZliaT
konkurencia gauwion erTmaneTs statistikur vakumSi. misi
mtkicebiT, rac ufro meti informacia aqvT maT sabazro
pirobebze, moTxovnis moculobaze, warmoebis doneze da
konkurentebis sainvesticio gegm aze mocemul mrewvelobasSi,
maTTvis ufro advilia racion aluri da efeqturi gadawyvetileb IS
miReba warmoebisa da marketingis strategi aze. viSis TgmiT,
konkurentebs SeuZliaT sargeblis miReba ise, rom ar miayenon
zia ni  momxmarekel s sxvadasxva saxis informaciis gacvlis
SemTxvevaSi magaliTad , aRricxvis meTod ze, maragebis kontrolze,
buRalteriaze an standartul [ formis xelSekruleb IS
Sedgenaze 148

alison jonsisa da brenda sufrinis azriT ki, iseTi
statistikuri informaciis gacvla, romelic s aSualebas aZlevs
konomikur agent s Seafaso s bazarze moTxovnisa da warmoe  bis done
an konkurent is xarj i, SeiZleba sasargeblo iyos. garda amisa,
maTi SexedulebiT, tegnikuri an sxva informaciis gacvla,
romelic ar zRudavs mxareebis Tavisuflebas damoukideblad
gansazRvron sakuTari sabazro yofagceva, aseve ar unda iyos

problemuri konkurenciis kuTxiT. 149

komisiis azriT, informaciis gacvlam SeiZleba gamoiwvios
uaryofiTi Sedegi da konkurenciis SezRudva , Tu konkurentebma
ician erTmaneTis sabazro strategiis Sesaxeb. mis i mtkicebiT,

konkurentebs Soris informaciis gacvla, gansakuTrebiT ki
strategiuli  informaciis gamJRavneba, iwvevs maT Soris

koordinaciis gazrdas. 150 ramdenad uaryofiTi gavlena SeiZleba
igonios  bazarze konkretuli informaciis gacvlam , damokidebulia
sxvadasxva faqtor ze, maT Soris:

pirveli, im bazris maxasiaTeblebze, romelSic xdeba in formaciis

gacvla . magaliTad , koncentrirebuli, gamWirvale, stabiluri an
simetriuli bazari;
meore, gacvlili informaciis saxe;

mesame, informaciis gacvlis sixSire. 151

informaciis gacvlis marTlzomiereba damokidebulia aseve im
fagtze, warmoadgens Tu ara igi ukanono  sagmianobis mxardasaWer
megnizms. Tu informaciis gacvla aris damateb iTi  meganizmi
ukanono mogmedells mxardasaWerad, magaliTad , informaciis
gacvlis meSveobiT dgindeba kanonsawi naaRmdego SeTanxmebis
damrRvevis vinaoba, bunebrivia  , informaciis gacvla iseve, rogorc

“8ix. Whish R., Bailey D Competition Law, # Ed., Oxford University Press, 2012, 540.

“ix. Jones A., Sufrin BEU Competition Law Text, Cases, and Material E4l., Oxford University
Press2011, 822.

0 ix. horizontaluri TanamSromlobis SeTanxmebebis mimarT evrokavSiris

funqcionirebis Sesaxeb konvenciis 101 -e  muxlis gamoyenebaze komisiis

sarekomendacio principebi, <http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52011XC0114(04NEQ:T > , [10.05.2013],
5ligve, § 58.
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ZiriTadi SeTanxmeba , CaiTvleba ukanonod. 152 sxva sityvebiT rom
vTqvaT, Tu informaciis gacvla mxars uWers fasi s figsaci as an
sxva kartelur sagmianobas, aseTi pragtika aSkarad k onkurenciis
organoebis yuradRebis qveS moeqceva. 153

sainteresoa , Tura Sexeduleb  a agvs komisias zemoT aRniSnul
sam faqtorze. misi mosazreb a detalurad aris mocemuli 2010
wels miRebul saxelmZRvanelo principebSi, romelic exeba
evrokavSiris fungcionirebis Sesa xeb SeTanxmebis 10%e muxlis
gamoyenebas horizontaluri TanamSromlobis SeTanxmebebis mimarT
da efuZ neba evrokavSirSi arsebul prece dentul samarTals.

bazris maxasiaTeblebidan gamomdinare, komisiis azriT,
konkurenciis sawinaaRmdego Sedegis miRwevis albaTob a didia
gamWirvale, koncentrirebul, ararTul, stabilur da simetriul
bazrebze. aseT bazrebze ekonomikur agentebs SeuZliaT advilad
SeTanxmdren TanamSromlobis erTian savaWro pirob aze, warmatebiT
ganaxorcielon SeTanxmebuli sagmianoba da dasajon  SeTanxmebuli
pir obis damrRvevi. rogorc wesi, informaciis gacvlas unari
Seswevs gaaZlieros gamWvirvaloba da aRmofxvras gaurkvevlobebi
bazarze. am SemTxvevaSi gasaTvaliswinebelia informaciis gacvlis
sistemis amogmedebamde arsebuli bazris gamWuvirvalobis done da
is, Tu rogor Secvala informaciis gacvlam es done. komisiis
mtkicebiT, mWidro oligopoliur baz arze informaciis gacvlam
SeiZleba ufro metad igonios  uaryofiTi gavlena konkurenciaze :
vidre naklebad mWidro oligopoliur bazarze, radgan ramdenime
sawarmo gacilebiT ufro martivad Tanxmdeba savaWro pirob ze.
amasTan, Zalian fragmentul bazarze informaciis gacvlam
mkveTrad uaryofiTi gavlena konkurenciaze ar unda igonios.
rTul sabazro pirobebSi ekonomikuri agentebis mier konkurenciis
sawinaaRmdego Sedegis miRweva rTulia . Tumca, komisii s azriT,
informaciis gacvlis sistemas Seswevs am pirobebis gamartivebis
unari . aRniSnuli praqgtikis meSveobiT konkurenciaze uaryofiTi
Sedegi ufro sagrZnobia, rodesac bazarze Sesabamisi produqtis
moTxovnisa da miwodebis pirobebi SedarebiT stabiluria, radgan
arastabilur pirobebSi ekonomikur agents gauWirdeba zustad
imis dadgena , Tu ram gamoi wvia misi gayidvis Semcireba . es
SeiZleba m oxdes moTxovnis donis Semcirebi s an konkurentis mier
SedarebiT dabali fasis SeTavazebis gamo. rac Seexeba
simetriuli bazris struq turas, am SemTxvevaSi ekonomikuri
agentebi ufro metad miiltvian da uadvildebaT saerTo pirobebze
SeTanxmeba radgan maT agvT msgavsi xarj I, moTxovna, sabazro
wilebi, produgciis asortimenti, warmoeba. 154

rac Seexeba gacvlili informaciis saxes, komisiis mtki cebiT,
ufro savaraudoa, rom strategiuli monacemebis gaziareba
konkurentebs Soris gamoiwvevs 101  -e muxlis darRvevas, vidre sxva
saxis informaciis gaziareba, radgan igi amcirebs strategiul

1%2jx. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 541.

3ix. Jones A., Sufrin BEU Competition Law Text, Cases, and Material3F4l., Oxford University
Press, 2011, 821.

*%ix. s arekomendacio principebi, § 77 -85.
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gaurkvevlobas bazarze, mxareebis mier gadawyvetilebis miRebis
damouki deblobas da maT stimuls erTmaneTs gauwion konkurencia.

komisiis azriT, strategiuli informacia SeiZleba exebod es
mimdinare fass, fasdakleb as, maT Semcirebas, gazrdas an SeRavaT s,
kli entebis sias, warmoebis xarjs, odenobas, brunvas, gayidv as,
warmoebas, xari sxs, marketingis gegm as, risks, investici as,
tegnologi  as, kvlevisa da ganviTarebis (R&D) program as da maT
Sedegs. evrokavSiris konkurenciis organos SexedulebiT, fas ze
da warmoebis odenobaze informacia yvelaze strat egiulia,
romelsac mosdevs xarj ze da moTxov naze informacia. Tumca, Tu
ekonomikuri agentebi konkurencias uweven erTmaneTs kvlevasa da
ganviTarebaze, am SemTxvevaSi tegnologiuri monacemebi SeiZleba
yvelaze strategiuli iyos 155

komisiis azriT, rac ufro didia informaciis gacvlis
praqtikaSi monawile ekonomikur agentebis sabazro wili , miT
ufro didia riski konkurenciis sawinaaRmdego efeqtisa. 156

gacvlili informaciis saxesTan erTad mniSvnelovania imis
dadgenac, informacia warmodgenilia gaerTianebuli formiT , Tu
igi individualizirebulia. gaerTianebuli info rmaciis

gavrcelebisas, rodesac firmebze individualuri monacemebis
mopoveba sakmarisad rTulia, konkurenciaze uaryofiTi Sedegis

albaToba naklebia, vidre kompaniebze individualuri monacemebis

gacvlisas. komisia problem as ver xedavs savaWro asociaci is an
bazri s kvlevaze orientirebuli firmebis mi er iseTi
gaerTianebuli monacem is SegrovebaSi da gavrcelebaSi, rogoricaa

gayidv is monacemebi, warmoebis monace mebi, komponentebsa da
nedleul is Rirebuleb aze monacemebi, radgan aseTma praqgtikam
SeiZleba sargebeli moutanos m omwodeblebsa da klintebsac
seqtorSi arsebul ekonomikur situaciaze ufro naTeli suraTis

SegmniT. garda amisa, aseTi pragtika bazris monawileebs aZlevs
saSualebas ukeTesad informirebu li individualuri
gadawyvetileb a miiRon imisaTvis, rom gonivrulad Seuasabamon
TavianTi strategia sabazro pirobebs. komisiis mtkicebiT, aseTi

informaciis gacvla mWidro oligopoliaSi aSkarad uaryofiTad

aisaxeba konkurenciaze. misi azriT, individualizirebuli

informacii s gacvla xels uwyobs ekonomikur agentebs erTiani
sabazro pirobebisa da sadamsjelo strategiis CamoyalibebaSi,
radgan igi saSualebas aZlevs koordinaciaSi myof firmebs
gamoaaSkaraon SeTanxmebis pirobebis damrRvevebi da bazarze
Semomsvlelebi. komisiis azriT, imis SesaZleblobac ar unda

gamovricxoT, rom garkveul situaci aSi gaer Tianebuli monacemebis
gacvlasac SeuZlia konkurenciis sawinaaRmdego Sedegi s miRweval>’
evrokavSiris konkurenciis organos SexedulebiT,

informaciis xandazmulobas aseve mniSvnelovani yuradReba unda
mivaqcioT. saerTod, rac ufro uaxlesia informacia miT ufro

155iqve, § 86.
Beiqve, § 87.
157 igqve, 8 89.
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netad sariskoa konkurenciis samarTlis kuTxiT misi gavrceleba.
istoriuli monacemebis gavrcelebiT, rogorc wesi, naklebad
savaraudoa saidumlo molaparakeb iIT ganpirobebuli Sedegi s
miRweva, radgan rTulia misi meSveobi T konkurentebis samomavlo
gegnis prognozireba moxdes an SeTanxmdnen saerTo strategiaze.
Tumca, komisiis azriT, raime Kkriteriumi imis dasadgenad, rom
gacvlili informacia imdenad Zve lia rom konkurenciisaTvis
risk s ar Seicavs, ar arsebobs. konkurenciis organo figqrobs, rom
monacemebis istoriuloba damokide bulia, pirvel rigSi, Sesabamisi
bazris maxasiaTeblebze da Sesabamis mrewvelob aSi fasze
xelaxali molaparakeb is sixSireze. is aseve damokidebulia
monacemebis xasiaTze, gaerTianebulobaze da gacvlis sixSireze. 158

rogorc wesi, rac ufro xSirad icvleba ekonom ikur agentebs
Soris informacia, miT metia konkure nciis samarTlis darRvevis
risk i. arastabilur bazarze informaciis gacvla ufro xSirad aa
saWiro , vidre stabilurSi , imisaTvis, rom moxdes ekonomikuri
agentebis erTiani strategiis daaxloeba da damrRvevis
gamoaSkaaveba.1%°

amasTan unda aRiniSnos, rom evrokavSirSi  arsebuli
prece dentuli samarTlis mixedviT, namdvilad sajaro
informaciis gacvla ar iTvleba konkurenciis sawinaaRmdego
efeqtis mgoned. komisiis azriT, na ndvilad sajaro informaciad
iTvleba informacia , Tu igi T anabrad aris xelmisawvdomi yvela
konkurentisaTvis da klientisaTvis misi mopovebis Rirebulebis
TvalsazrisiT. gasaTvaliswinebelia is faqgti, rom namdvilad
sajaro informaciaze ufro Zvirad ar unda miuwvdebodeT xeli

klientebs an informaciis gacvlis SeTanxmebaSi ara monawile
ekonomikur agent s. komisiis azriT, konkurentebs Soris xSirad
xdeba xolme e.w. sajaro informaciis ga cvla . Tumca, mas eseTi

informacia ar miaCnia namdvilad sajarod Tuki informaciis
Sesakrebad xarj is gawevaa saWiro da amis gakeTeba ki sxva

komparmebs da klientebs ar SeuZliaT an SeuZliaT mniSvnelovani
droisa da xarjis Sedegad 160 komisias am ukanaskneli SemTxvevis
sailustraciod, aRniSnuli sarekomendacio principebis 109 -e

pungtSi  moyvanili aqvs Semdegi saxis magaliTi: sawvavis
mimwodebeli oTxi kompani a, romelic qveynis masStabiT flobs
sawvavis yvela gasamarT sadgurs, cvlis sawvavis mimdinare fasebs
telefonis meSveobiT. kompaniebis azriT, sawvavis fasi sajaroa,

radgan igi aRniSnulia TiToeul sadgurze arsebul dafaze da :
Sesabamisad, mimdinare fasze inform aciis gacvla ar warmoadgens
konkurenciis sawinaaRmdego praqgtikas. komisiis azriT ki, es

informacia ar warmoadgens namdvilad sajaros, radgan imave
informaciis sxva gziT mopovebisas saWiroa mniSnvelovani drois
daxarjva da satransporto xarj iSs gaweva. garda am isa,

informaciis gacvla sistemuri xasiaTis iyo da faravs mTeli

158iqve, § 90.
Bjqve, § 91.
%%jqve, § 92 -94.
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gveynis bazars, es ukanaskneli ki mWi dro, ararTul, stabilur
oligopolias warmoadgenda. amdenad, komisiis azriT, es praqtika
fasTan dakavSirebul urTierTgagebis klimats gmnis, xels uwyobs

konkuren ciis sawinaaRmdego Sedegis miRebas bazarze da,
Sesabamisad, ewinaaRmdegebalOte muxlis pirvel punqgts .
3.7.1. informaciis gacvlis SeTanxmebis 10te muxli s mixedviT
Sefaseba

informaciis gacvla SeiZleba moxdes sxvadasxva formiT.
pirveli, monacemebi SeiZleba pird apir ignes gaziarebuli
konkurentebs Soris; meore, misi gavrceleba SeiZleba moxdes
arapirdapir, saerTo saagentos meSveobiT . magaliTad, savaWro
asociaciis meSveobiT; mesame, informaciis gacvla SeiZleba moxdes
bazris kvleviTi organizaciis mier an kompaniebis momwodeblebisa
an/da sacalo movaWreebis mier. informaciis gamJRavneba SeiZleba
moxdes sxva dasxva saSualeb iT. magaliTad: fostiT, eleqtronuli
fostiT, satelefono zarebiT, SexvedrebiT da sxva.

informaciis gacvlaze SeTanxmeba SeiZleba arsebobdes calke
SeTanxmeis saxiT, is aseve SeiZleba iyos sxva konkurenciis
sawinaaRmdego SeTanxmebis nawili an warmoadgendes ekonomikuri
agentebis gadawyvetilebas an SeTanxmebul pragtikas , 10%e muxlis
Sinaarsidan gamomdinar e. SeTanxmebuli pragtika, prece dentuli
samarTlis mixedv iT, warmoadgens ekonomikur agentebs Soris
koordinaciis formas, romlis meSveobiTac, ekonomikuri agentebis
praqtikuli TanamSromloba Segnebulad anacvlebs konkurenciis
risks. 161 komisiis mtkicebiT, Tu erTi ekonomikuri agenti
umJRavnebs strategiul informacias Tav is konkurents da es
ukanaskndi iRebs am informacias, es gceva SeiZleba
dakvalificirdes SeTanxmebul p ragtikad, radgan arsebuli
prece dentuli samarTlis mixedviT, SeTanxmebuli praqtikis
koncefcia ar saWiroebs ormxrivi kontagtis arsebobas. 162

informaciis gacvlis ZiriTadi problema konkurenciis
kuTxiT aris is, rom mas SeuZlia gamoiwvios konkurenciis
sawinaaRmdego Sedegi bazarze. informaciis gacvlis mTavari
mizani aris  gaurkvevlob is aRmofxvra da, swored amis gamoa, rom

igi miznidan gamomdinare darRvevad iTvleba 163 aRsaniSnavia, is
fagtic, rom prece dentuli samarTlis mixedviT, ar aris imis
saWiroeba, rom ekonomikuri agentebi naTlad SeTanxmdnen fasis

zrdaze. ubralod , informaciis gacvlac sakmarisi SeiZleba iyos

'®%ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
8/08, <http://ewlex.europa.eu/LexUriServ/LexUriServ.doZ@ELEX:62008J0008:EN:HTML>,
[05.10.2014], A 26.

®2 ix. horizontaluri TanamSromlobis SeTanxmebebis mimarT evrokavSiris
fungcionirebis Sesaxeb konvenciis 101 -e  muxlis gamoyenebaze komisiis
sarekomendacio principebi, <http://eur

lex.europa.eu/LexUriServ/LexBerv.do?uri=CELEX:52011XC0114(04):EN:NOT>, [10.05.20%8}2.
163
iqve, § 72.
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konkurenciis sawinaaRmdego miznis dasadgenad. 164 Tumca, Tu
info rmaciis gacvla ar zRudavs konkurencias miznidan
gamomdinare, maSin saWiroa misi  Sedegi s analizi, rac moicavs im
konteqgstis srul analizs, romelSic informaciis gacvla moxda.
aseTi analizis detalebi garkveviT aris mocemuli evrokavSiris
marTimsajulebis  sasamar Tlos mier gamotanil  winaswar
gadawyvetilebaSi sagmeze  C-238/05!%° romelSic aRniSnulia, rom
informaciis gacvlis  sistemis  Sesabamisoba  evrokavSiris
konkurenciis normebTan ar SeiZleba Sefasdes abstraqtulad. igi
damokidebulia Sesabamisi bazris ekonomikur pirobe bze da
informaciis gacvlis specifiur maxasiaTeblebze, rogoric aris
misi mizani da misi xelmisawvdomobis pirobebi da masSi
monawileoba, aseve gacvlili informaciis saxe, romelic SeiZleba
iyos sajaro an konfidencialuri, gaerTianebuli an detaluri,
istoriuli an mimdinare, aseve informaciis perioduloba, gacvlis
sixSire da misi mniSvneloba fasi s, warmoebis moculobis an
momsaxurebis pirobebis figsaciisaTvis.

komisiis  azriT, strategiuli informaciis  gacvlam
konkurentebs Soris SeuZlia xelovnurad gazardos gamWhvirvalo ba
bazarze, aRmofxvras bazris funqcionireba sTan dakavSirebuli
gaurkvevioba , xeli Seuwyos ekonomikuri agentebis koordinacias
da maTi gmedebebis daaxloebas. mas aseve SeuZlia konkurenciaze
uaryofiTi gavlenis moxdena bazarze Sinagani stabilurobis
gazrdiT. gan sakuTrebiT ki, mas amis unari Seswevs Tu is aZlevs
saSualebas kompaniebs moaxdinon  SeTanxmebuli  pirobebis
Sesrulebis monitoringi. garda amisa, informaciis gacvlas
SeuZlia bazarze uaryofiTi gavlenis moxdena garegani
stabilurobis gazrdiT. kerZod, bazris gamW virvalobis gazrdis
meSveobiT kompaniebs SeuZliaT aRmoaCinon sad da rodis scades
sxva kompaniebma bazarze Semosvla da SeTanxmebis monawile
firmebma Sesabamisad imogmedon axali Semomsvlelis winaaRmdeg.
aRsaniSnavia isic, rom komerciulad sensitiuri informacii S
gacvlis Sedegad, bazarze Semosvlis msurveli kompaniebi aSkarad
araxelsayrel konkurentul pirobebSi imyofebian SeTanxmebis
monawileebTan SedarebiT, ramac maTi bazarze Sesvla SeiZleba
Seaferxos. 166

miuxedavad imisa, rom konkurenciis samarTlis mizani aris ar
dauSvas  konkurentebs  Soris TanamSromloba, raTa maT
damoukideblad gans azRvron sabazro politika, prece dentul
samarTalSi calsaxad aris aRniSnuli, rom es ar arTmevs
uflebas ekonomikur agentebs, gonivrulad Seewyon konkurentebis

'%%ix. Whish R., Bailey D Competition Law, # Ed., Oxford University Press, 2012, 542.

185 ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
238/05 <http://airia.europa.eufjuris/liste.jsf?language=en&nun2&8/05>, [10.05.2015].

%% ix. horizontaluri TanamSromlobis SeTanxmebebis mimarT evrokavSiris

funqcionirebis Sesaxeb konvenciis 101 -e  muxlis gamoyenebaze komisiis
sarekomendacio principebi, <http://eur
lexew opa. eu/ LexUri Serv/ LexUri Serv.do?uri =CELEX:
65-70.
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arsebul an mosalodnel gcevas. Tum ca, gamoricxulia nebismieri
pirdapiri an arapirdapiri kontaqti maT Soris, romlis mizans an
Sedegs warmoadgens konkurenciis iseTi pirobebis Segmna,
romlebic ar Seesabamebian normalur konkurentul pirobebs
bazarze. amdenad, gamoricxulia konkurentebs Soris neb ismieri
pirdapiri an arapirdapiri kontaqti, romlis mizans an Sedegs
warmoadgens bazarze realuri an potenciuri konkurentebis
gcevaze gavlenis moxdena, maT Soris gaumxilos konkurents is
gcevis kursi, romelic ukve miiRes an apireben miiRon bazarze,
riTac xels Seuwyoben bazarze faruli SeTanxmebis miRwevas.

komisiis azriT, informaciis gacvla SeiZleba warmoadgendes
SeTanxmebul praqgtikas, Tuki xdeba strategiuli informaciis
gamJRavneba, rac amcirebs strategiul gaurkvevlobas bazarze da
xels uwyobs farul SeTanxmebas . strategiuli informaciis
gacvla konkurenciis samarTlis normebis darRvevad miiCneva,
radgan es pragtika konkurentebs  Soris  koncentraciis
tolfasia. 167

evrokavSiris komisiisa da marTImsajulebis sasamarTlos
azriT, im Sexvedraze daswrebac ki, sadac ekonomikuri agent(eb)i
konkurentebs umJRavneben Tavis strategiul gegmebs, SesaZloa
dakvalificirdes 101 -e muxlis darRvevad, Tundac am Sexvedraze
ar iyos miRweuli aSkara SeTanxmeba fasi s momatebaze. rodesac
ekonomikuri agenti konkurentisagan iRebs informacias, arsebobs
varaudi , rom igi Sesabamisad axdens Tavisi sabazro qcevis
adaptirebas miRebuli informaciis safuZvelze, Tuki igi ar
axdens reagirebas mkafio gancxadebiT, rom mas ar surs amgvari

informaciis miReba. 168 komisiis a da sasamarTlos mtkicebiT,
konkurentma ekonomikur ma agenetebma unda moaxdinon Sexvedrisagan
da masze ganxilulii saki Txebisagan dsajaro di
ar moxdes maTi dasja. am konkretul situaciaze ufro detalurad
Temis 3.8. nawilSi  gvegneba saubari.
ekonomikuri agentis mier calmxrivad iseTi informaciis
gacxadeba, romelic namdvilad sajaro a, ar iwvevs 101 -e muxlis
darRvevas. Tumca, komisiis azriT, TiToeul sagmeze unda moxdes

detalebis Seswavla, raTa gamoiricxos SeTanxmebuli praqtikis

arseboba. Tu erTi ekonomikuri agentis mier gakeTebul amgvar
gancxadebas mohyveba sajaro gancxadeba konkurentisagan, es
SeiZleba ~warmoadgendes strategias erToblivi  Tanxmobis
misaRwevad, rac ukve konkurenciis samarTlis normebs
ewinaaRmdegeba®&9

3.7.2informaciis ga  cvlis SeTanxmebis 101 -e muxlis mesame punqtis
Sesabamisad Sefaseba

a. sargeblis motana

167 igve, § 61.
168 jqve, § 62.
169 jgve, § 63.
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rogorc zemo T aris aRniSnuli , informaciis gacvlam

SeiZleba gamoiwvios garkveuli saxis sargebeli. magaliTad,
konkurentebis xarj ze informaciis gacnobam SeiZleba misces
saSualeba ekonomikur agentebs gaxdnen ufro efeqturebi , Tuisini

TavianT war moebas Seadareben saukeTeso pragtikas Sesabamis
mrewvelobaSi. 170

garda amisa, komisiis azriT, garkveul situaciebSi
moTxovnaze an xarj ze informaciis xelmisawvdomobam, kompaniebs
SeiZleba misces saSualeba ukeTesad dagegmon  warmoeba,
produqciis Sesabamisad war modgena sxvadasxva bazarze da
mniSvnelovani xarj is Semcireba, rac gamoixateba arasaWir 0
inventaris SemcirebaSi an mal fuWebadi produgt is swraf da
efeqtur distribuciaSi. 17

prece dentuli samarTlis mixedviT, garkveul situaciebSi
gansakuTrebiT ki asimetriul ba zarze momxmareb el ze informaciis
gacvla SeiZleba sasargeblo iyos. magaliTad, sadazRveo an
sabanko sferoSi momxmarebelTa defoltze informaciis gacvla

kompaniebs exmareba imis dadgenaSi , Tu romeli momxmarebelia
mcire riskis an didi riskis matarebeli. 172

komisiis azriT, sabazr o wilze informaciis gavrcelebam
aseve SeiZleba garkveul situaciebSi sargebeli moutanos rogorc
kompaniebs aseve momxmaredls . magaliTad, Tu kompaniis
produqtebis warmatebuli gayidva ganpirobebuli iyo maRali
xarisxis doniT, mis mier sabazr o wilis gamocxadeba warmoadgens
xarisxis maCveneblis mtkicebulebas. 173

namdvilad sajaro informaciis gacvlam SeiZleba aseve
sargebeli moutanos momxmarebels, ragan igi Tavidan icilebs
Ziebis xarj s da drois ekonomiasac akeTebs. amasTan, igi exmareba
momxmarelds miiRos ufro gonivruli gadawyvetileba ama Tu im
saqonlisa anida momsaxurebis SeZenaze. nedleulze mimdinare
fasi s codna kompani as aZlevs saSualebas yvelaze dabal fasad
iyido s is da, Sesabamisad, sargebeli gadadis momxmarebelzec,
radgan mas ufro naklebi eq neba gadasaxdeli saboloo produgtze.
Tumca, komisiis mtkicebiT samomavlo fasze informaciis gacvlam
naklebad SeiZleba sargebeli moutanos momxmarebels, radgan
kompaniebma SeiZleba manamde Secvalon fasi , sanam momxmarebeli
realurad moaxdens Sesyidvas miRebuli informaciis
safuZvelze. 174

sarekomendacio principebis me  -100 paragrafSi, komisia kidev
erTxel xazgasmiT aRniSnavs, rom warsulisa da mimdinare
monacemebze informaciis gacvlam ufro metad SeiZleba
sasargeblo Sedegi gamoiwvios, vidre samomavio gegmebze. Tumca
garkveul situaciaSi samomavio gegmis gamocxadebam aseve
SeiZleba sasargeblo Sedegi gamoiRos. magaliTad, kompaniebma,

170jgve, § 95.
17Tiqve, § 96.
172 jqve, § 97.
173jqve, § 98.
174 iqve, § 99.
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ician ra garkveuli kvlevisa da ganviTarebis programis adreuli

gamarjvebulis vinaoba, SeuZliaT Tavidan aicilon
ZviradRirebuli resur sis gamoyeneba, rac did xarj Tan aris
dakavSirebuli.

b. saWiroeba

10%te muxlis mesame pungtis erT -erTi moTxovna aris is , rom
SeTanxmebiT gaTvaliswinebuli SezRudva ar unda iyos imaze meti ,
rac saWiroa dagegmili sargeblis mosapoveblad, anu sargebeli
da SezRud va erTmaneT Tan gonivrul SesabamisobaSi unda iyos.
Sesabamisad, informaciis gacvlam rom es piroba daakmayofilos,
mxareebma unda daamtkicon, rom informacia, misi gaerTianebis

done, xandazmuloba, konfidencialuroba da gacvlis sixSire,
isive rogorc bazris dafar vis moculoba, yvelaze dabali riskis
matarebelia da es saWiroa dasaxuli sargeblis m i saRwevad. garda
amsa, zustad is informacia unda iyos miwodebuli, romelic
saWiroa konkretuli miznis misaRwevad magaliTad, benCmarkingis
SemTxvevasSi, individualizirebuli inf ormaciis gavrceleba ar

aris saWiro, radgan zogierT mrewvelobaSi gaerTianebuli
informaciis floba sruliad sakmarisia dagegmili sargeblis
mosapoveblad. 175

g. sargeblis momxmarebelze gadasvia

imisTvis, rom konkurenciis organo m ar dagmos informaciis
gacvla , saWiroa dagegmili sargeblis mopovebasTan erTad igi
momxmarebelze c gadavides , imis gaTvaliswinebiT, rom I nformaciis
gacvl iT ganowveul konkurenciis SemzRudvel Sedegebs gadawonis
miRebuli  sargebeli. komisiis azriT, rac ufro naklebia
informaciis gacvlis praqgtik aSi monawile ekonomikuri agentebis
sabazro wili, miT ufro metia albaToba imisa, rom miRebuli
sargebeli gadava momxmarebelze im zomiT, rac saWiroa
antikonkurenciuli Sedegi s gadasawonad.

d. konkurenc iis SenarCuneba

komisiis azriT, 101 -e muxlis mesame punqti ver igneba
dakmayofilebuli , Tu informaciis gacvlaSi CarTuli kompaniebi
konkurenciis aRmofxvris risks gmnian Sesabamisi saqonlis an
momsaxurebis mniSvnelovan nawilSi. 176

3.7.3. evrokavSiris konkurenciis organoTa mier informaciis
gacvlis pragtikasTan mimarTebaSi miRebuli
gadawyvetileb ebi: konsolidirebul precedentTa
mimoxilva

175iqve, § 101.
176 jqve, § 104.
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zemoTxsenebuli informaciis praqtikuli TvalsazrisiT ukeT
gasacnobad saintere soa evrokavSirSi arsebuli prece dentuli
samarTlis gacnoba , romelic evrokomisiam, evro kavSiris pirveli
instanciis sasama T lo m da evrokavSiris marTIimsajulebis
sasamarTlom erToblivad SeimuSaves wlebis ganmavlobaSi.

3.7.3.5agme48-69

komisiam 1967 wlis 31 maiss Tavisi iniciativiT daiwyo
mokvleva evropaSi  saRebavi masal is fasi s  matebasTan
dakavSirebiT, romelic 1964 -1967 wlebSi moxd a da Cvidmetamde
ekonomikur agents da maT warmomadges moicavda evropaSi. fasi s
matebis praqgtika ZiriTadad xdeboda holandiaSi, belgiaSi,
lugsemburgSi da germaniSi. sagmis masalebidan gairkva, rom
mxareebi aseve misdevdnen SeTanxmebul praqgtikas safrangeTSi da
italiaSic, Tumca mcire gansxvavebiT. 1969 wlis 24 ivlisis
gadawyvetilebiT, komisiam SeTanxmebul praqtikaSi
monawileobisaTvis brali dasdo ek onomikur agentebs da maT
jarim ac daakisra. erT  -erTma ekonomikurma agentma, Imperial Chemical
Industires LTD gaasaQura komisiis gadawyvetileba. Tumca,
sasamarTlom momCivanis mosazrebebi ar gaiziara da gasaCivrebuli
gadawyvetileba ucvleli datova. konkurenciis organoebma
daadgines, rom aRniSnuli produgtis bazari ufro oligopoliuri
xasiaTis iyo da produgtis moTxovnaSi aRi niSneboda mcire
elastiuroba. 177 sagmis masalebiT irkveoda, rom firmebi winaswar,
garkveuli periodiT adre acxadebdnen maT ganzraxvas fasis
matebasTan  dakavSirebiT, rac maT saSualebas aZlevda
dakvirvebodnen erTmaneTis reaqciebs sxvadasxva bazarze da
Sesabamisal moexdinaT adaptacia. sasamarTlos mtkicebiT, fasis
winaswari gamocxadeb is meSveobiT, ekonomikurma agentebma
erTmaneTs  Soris aRmofxvres maT samomavilo qcevas Tan
dakavSirebuli yvela gaurkvevloba da, Sesabamisad, aseve
aRmofxvres riskebis umravlesoba, romelic mosdevda maTi qcevis
damoukidebel cvlilebas e rT an ramdenime bazarze. sagme Si
arsebuli masalebis Sesabamisad, sasamar Tlo mivida im daskvnamde,
rom zogadi da erTiani fasis mateba sxvadasxva baz arze SeiZleba
axsnili yofiliyo Sesabamisi ekonomikuri agentebis saerTo
ganzraxviT, moawesrigon fasi s done da is situacia, romelic
gamomdinareobs fasis konkurenciisagan da Tavidan aicilon is
riski, romelic dakavSirebulia fasis raime saxis an konkurenciis
pirobebis cvlilebasTan. 178

177 iX . sasamarTlo s gadawyvetileba sagmeze: 48-69, <http:/lewr

lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&numdoc=61969J0048&Ig
=en>, [12.6@5.2015], A 73
"8iqve, § 100 da 113.
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3.7.3.2. gaerTianebuli sagme C-89/85, G104/&, CG114/85, G116/85, C
117/85da C-125/85- C-129/85

komisiam 1984 wlis 19 dekembris # 85/202/EECgadawyvetilebiT 179
brali dasdo merq nis masis mwarmoeblebs fasi s winaswar
SeTanxmebaSi. ekonomikuri agentebi winaswar, yov el kvartalurad
acxadebdnen fas s, rac  komisiis mier dakvalificirda rogorc
SeTanxmebuli praqgtika, romelsac Sedegad mo hyveboda fas ze
gaurkvevlobis aRmofxvra. komisiis azriT, fasi s winaswari
gamocxadeba xelovnurad xdida bazars gamWovirvales da xels
uwyobda mxareebis ko ordinirebul mogmedebas, rac 8 5e muxlis
pirveli pungtis (dReis mdgomareobiT 101 -e muxlis pirveli
pungtis ) darRvevas warmoadgenda. 189 gasaCivrebis Semdeg ki,
evrokavSiris marTImsajulebis sasamarTlom 1993 wlis 31 marts
sagmezé8l daadginda, rom 101 -e muxlis darRvevas ar hgonda adgili
miuxed avad imisa, rom sawarmoebis mier winaswar xdeboda fasi s
gamocxadeba. sasamarTlom sagmis ukeT Sesaswavlad moiwvia
egspertebi, romlebsac daevalaT mergnis masis bazris Seswavla.
maTi azriT ki, fasi s gamocxadebis sistema ganxiluli unda ignes
im xangrZlivi urTi erTobis kontegstidan gamomdinare, romelic
arsebobda mwarmoeblebsa da klienteb s Soris da gamomdinareobda
mergnis masalis warmoebis meTodisa da bazris cikluri bunebidan.

TiToeuli tipis gaRa Idi iwarmoeboda specifiuri merq nis
masalebis narevisagan da am narevi s Secvla rTuli iyo, ris gamoc
merganis narevis mwarmoeblebsa da gaRaldis mwarmoeblebs Soris

urTierToba emyareboda mWidro TanamSromlobas. es urTierToba
kidev ufro metad mWidro xdeboda im is gamo, rom maT aseve
uxdebodaT dacva bazris cikluri xasiaTidan gamomd inare

gaurkvevlobebisagan. 182 garda amisa, merg nis masalis umetesoba
iyideboda gaRaldebis SedarebiT mcire raodenobis did
mwarmoeblebze. es ukanasknelni ki axlo kavSirebs amyarebdnen
erTmaneTTan da cvlidnen fasis cvlileb aze informacias. 183
mergnis masalis bazar ze gamWuvirvalobis maRali xarisxi aseve
gamomdinareobda im kavSirebidan, romlebic arsebobda movaWreebs
Soris, rac kidev ufro gaZlierebuli iyo evrokavSirSi im
agentebis  arsebobiT, romlebic ramdenime mwarmoebelze
erTdroulad muSaobdnen da aseve dinamiuri savaW ro presis
arsebobiTac. 184

egspertebis azriT, merq nis masaze moTxovna araelastiurobiT
xasiaTdeboda. fasi s winaswari gamocxadeba ki saSualebas aZlevda

179 iX. komisiis gadawyvetileba sagmeze: 85/202/EEC <http://eur

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31985D0202:EN:NOT>, [15.05.2015].

180 jqve, § 85.bb.

L ix.  evrokavSiris  marTImsajulebis sasamarTlos  gadawyvetileba
gaerTianebuli sagmeebze:  C-89/85, G104/85, G114/85, G116/85, G117/85da C-125/85- C-
129/85 <http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0089(01):EN:HTML>,
[15.05.2015].

182 jqve, § 76.

183jqve, § 84.

184 jqve, § 86.
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myidvelebsa da klientebs daegegmaT samo mavlod sakuTari
warmoebis xarj i.18%5 rac mTavaria, sasamarTlos azriT, me rganis
masis mwarmoeblebsa da maT klientebs Soris informaciis
gacvlaze arc SeTanxmebis da arc SeTanxmebuli praqtikis
arseboba ver daadastura komisiam.

3.7.3.3. sagmeC-7/95 P

informaciis gacvlis TvalsazrisiT mniSvnelovania
evrokavSiris konkurenciis organoebis m ier miRebuli
gadawyvetileb ebis ganxilva e.w. Afgaer Ti anebul i
tragtor i s regi str aci i(Bhe bK Agritultsra Tractor Registration
Exchangg¢ sagmeze.

gasuli saukunis 90 -lan wlebSi gaerTianebul samefoSi
daarsebuli iyo soflis meurneobis inJinerTa gaerTianeba,
romelic savaWro asociacias warmoadgenda. igi Ria iyo soflis
meurneobis traqtorebis yvela im mwarmoeblisa da

importiorisaTvis, romlebic operirebdnen gaerTianebul samefoSi.

mas sxvadasxva dros hyavda orasamde wevri. 1998 wlis 4 ianvars am

asocia ciam evrokomisias, imisaTvis , rom mieRo individualuri
gaTavisufleba, 186 acnoba SeTanxmeba, romelic exeboda
sainformacio sistemas. es ukanaskneli efuZneboda gaerTianebuli

samefos transportis departamentis monacemebs. igi exe boda
sasoflo sameurneo tragtor IS re gistracias da ewodeboda
fgaer Ti anebulefos sasaflm -sameurneo tragtor is
saregi str aci oUKbAgricultwad Tractor Registration Exchangegs
iyo asociaciis mier ganxorcielebuli pirveli Setyobineba.

informaciis gacvlis es SeTanxmeba cvlida wina SeTan xmebas,
romelic TariRdeboda 1975 wiliT, mis Sesaxeb ki komisiisaTvis
Setyobineba ar miuwodebiaT . am SeTanxmebam komisiis yuradReba

miipyro jer kidev 1984 wels mimdinare mokvlevisas, romelic
daiwyo warmodgenili saCivris safuZvelze da exeboda paralelur
import ze dabrkoleb a. Setyobinebuli SeTanxmebis mxare rva
movaWre iyo, romlebic, komisiis azriT, erToblivad gaerTianebul
samefoSi bazris 87  -88 procentian wils flobdnen , Xolo bazris
darCenili nawili Ki ramdenime patara mwarmoebelze
nawildeboda 187

komisiis mier SeT  anxmebis Seswavlis Sedegad d adgin da, rom
ekonomikuri agentebis asociacia mxareTa Soris gaformebuli
SeTanxmebis samdivhos warmoadgenda da informaciis gacvla
mxareebs saSualebas aZlevda moexdinaT TiToeuli konkurentis

185 jqve, § 103.
¥ im droindeli regulaciiT #17/62, romelic 1962 wels iyo miRebuli,

ekonomikuri agentebi valdebulni iyvnen komisiisaTvis winaswar ecnobebinaT
maT Soris miRweuli SeTanxmeba da asociaciis mier miRebul i gadawyvetileba
e.w. garavisuflebis misaRebad.

87 ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze : C

7/95 P, <http://leutex.europa.eu/LedriServ/LexUriServ.do?uri=CELEX:61995CJ0007:EN: HTML>
[20.05.2015].
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gayidv is identificireba. komisiam aseve m xedvelobaSi miiRo
bazris struqtura, miwodebuli monacemebis tipi, gacvlili
informaciis detaluri buneba da is faqti, rom SeTanxmebis
monawileebi regularulad xvdebodnen asociaciis komitetze.

komisiis azriT, SeTanxmebas konkurenciis SezRudvis efeqti
hgonda, ra dgan maRali donis koncentrirebul bazarze
gamWuvirvalobas zrdida da bazarze SeTanxmebis ara monawile

SemsvlelebisaTvis barierebs gazrdas axdenda. 188

sabolood, komisiam daadgina, rom gaerTianebuli sam efos
sasoflo  -sameurneo  traqgtor IS registraciis  birJa,  misi
pir vandeli , ise rogorc meore versia , arRvevda konvenciis 85 -e
muxlis pirvel pungts (dRiesaTvis 101 -e muxlis pirveli pungti ),
radgan aRniSnuli informaciis gacvliT SesaZlebeli iyo
aramarto SeTanxmebis monawile TiToeuli konkurentis gayidv is
identificireba, arame d aseve SesaZlebeli iyo maTi dilerebis
gayidv isa da importze informaciis mopovebac. 189

saCivris Seswavlis Semdeg, pirveli instanciis sasamarTlom
mxedvelobaSi miiRo ra mocemuli bazris specifiuri niSnebi,
gacvlili informaciis tipi da is faqgtic, rom garkveul
SemTxvevebSi gavrcelebuli informacia ar iyo sakmarisad
gaerTianebuli, ris gamoc is gayidv is identificerebis saSualebas
iZleoda, miiCnia, rom informaciis gacvlis sistema konkurenciis
sawinaaRmdego Sedegis momtani iyo. 190

sagmis garemoebebis Se fasi sas, pirveli instanciis
sasamarTlom mxedvlobaSi miiRo gacvlili informaciis buneba,
informaciis gacvlis sixSire da is pirebi, visac es informacia
gadaecemoda. sasamarTlom , informaciis xasiaTTan dakavSirebiT
daadginda, rom is ukavSirdeboda sadistribucio gselSi
TiToeuli dileris teritoriaze ganxo rcielebul gayidvas, rac
biznes  saidumloebas warmoadgenda da saSualebas aZlevda
SeTanxmebis monawile  ekonomikur agentebs, mieRoT informacia

dilerebis  mier  ganxorcilebul gayidva ze rogorc maT
teritoriaze, aseve mis farglebs gareT. gar da amisa, maT aseve
SeeZloT gaegoT im gayidv ebis Sesaxeb, romlebic

ganxorcielebuli iyo am SeTanxmebis monawile konkurenti
ekonomikuri agentebisa da maTi dilerebis mier. pirveli
instanciis sasamarTlom aseve dadasturda is faqtic, rom
gayidv is Sesaxeb informa cia vrceldeboda sistemat urad da mokle
intervalebiT. sasamarTlom aseve daadginda, rom es informacia
vrceldeboda ZiriTad mimwodeblebs Soris mxolod maTTvis

188iqve, 8§ 5.

Fiqve, § 10.

190y evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
35/92, <http:/leur
lex.europa.eu/smartapi/cgi/sga_doc?smartapi'celexplus!pro®®Blimdoc&lg=en&numdoc=61992A0
035>, [15.05.2015], A 92.
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sargeblis motanis mizniT da sxva momwodeblebis bazridan
gasaZeveblad, momxmarebeli ki araviTar sargebel s ariRebda. 191

mxedvelobaSi miiRo ra pirveli instanciis sasamarTlos mie r
dadgenili garemoebebi, evro kavSiris marTImsajulebis
sasamarTlom Tavisi gadawyvetilebis 90 -e paragrafSi ganacxada,
rom aRniSnuli informaciis gacvlis sistema namdvilad amcirebs
an  aRmof xvris  bazris  funqcionireb asTan  dakavSirebul
gaurkveviob as da, amdenad, am sistemas SeuZlia uaryofiTi
gavlena moaxdinos mwarmoeblebs Soris konkurenciaze.

garda amisa, evropis marTimsajulebis sasamarTlom pirvel
instanciis sasamarTloze d ayrdnobiT daadgina, rom movaWre,
romelsac sur da gaerTianebuli samefos traqgtor is bazarze
Semosvla , Tu is ar gaxdeboda am SeTanxmebis wevri, araxelsayrel
pirobebSi aRmoCndeboda SeTanxmebis mxareebTan SedarebiT. 192

sasamarTlos azriT, informaciis gacvlis aR niSnuli sistema
ver akmayofileb da 85e muxlis mesame punqgtis moTxovnebs, radgan
momxmareb isaTvis aranairi  sargebeli ar mo hgonda da
gaTvaliswinebuli  SezRudvebi ar iyo saWiro warmoebis

gasaumjobeseblad 193

3.7.3.4. sagmeC-238/05

informaciis gacvlis TvalsazrisiT aseve sainteresoa
evrokav Siris  marTImsajulebis sasamarTlos mier 2006 wlis 23
noembers miRebuli winaswari gadawyvetileba sagmeze C-238/05*
espaneTSi 1989 wels konkurenciis dacvis kanoni #16/1989
mogmedebda. umaRlesi tribunalis gancxadebiT, am kanonis pirveli

da meore muxlebi ars ebiTad , pragtikulad identuri iyo 81 -e

muxlis pirveli da meore punqtebisa (amJamad 164 muxli) . mogmedi

kanonis 4(1) muxlis mixedviT, konkurenciis dacvis tribunals

ufleba hgonda kanonierad ecno SeTanxmeb, gadawyvetileb a,

rekomendaci a da praqtik a Tu igi akmayofilebd a kanonis mesame
mux! iT gaTvaliswinebul pirobebs.

1998 wlis 21 maiss asnef -equifagsma, romelic finansuri
institutebis  erovnuli  asociaciis wevri iyo, reestris
avtorizaciis TxovniT mimarTa konkurenciis dacvis tribunals.

ekonomikuri agentis mtkice biT, aRniSnuli reestris mizani

iyo gadaxdisunarianobasa da kreditze informaciis miReba
momxdariyo kompiuteruli monacemTa bazis meSveobiT. am reestrSi
arsebuli informacia msgavsi iyo cirkular 3/1995 -isa, romelsac
marTavda riskis informaciis centri espaneTis centraluri bankis
zedamxedvelobiT da espanur finansur institutebs SeeZIoT misiT

9 ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
7/95 P, <http://leutex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995CJ0007:EN:HTML>,
[20.05.2015], A 89.

192jqgve, & 93.

%Bjqve, § 124.

9% ix. evrokavSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
238/05 <http://curia.europa.euljuris/liste.jsf?language=en&nur238/05>, [15.05.2015].
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sargebloba. sadao informacia exeboda movaleebis identurobas
da ekonomikur aqgtivobas, aseve specialur garemoebebs , rogoricaa
gakotreba da valauvaloba.

konkurenciis dacvis samsa xuris uaryofiTi azris miuxedavad,
konkurenciis dacvis tribunalma 1999 wlis 3 noembers
konkurenciis kanonis mesame muxlis kriteriumebis safuZvelze
aRniSnuli reestris avtorizacia moaxdina xuTi wliT, Semdegi
pirobiT: pirveli, yvela finansuri institutis daSve ba moxdeboda
diskriminaciis gareSe Sesabamisi safasuris gadaxdiT da, meore,
ar moxdeboda gamsesxeblebze informaciis gamJRavneba.

tribunalis gadawyvetileb a asnef -equifags ma  umaRles
sasamarTloSi gaasaCivra. am ukanasknelis azriT, arsebobda
safuzvliani eWvi , rom fragmentul bazarze am reestrs SeeZlo
SeezRuda konkurencia , ramdenadac mis i meSveobiT SeiZleboda
farul SeTanxmebaSi Sesvla, Tum ca aseve SesaZlebeli iyo misi
avtorizacia 81  -e muxlis mesame pungtis safuZvelze. 195

am gaurkvevlobis aRmofxvris mizniT umaRlesm a tribunalma
gadawyvita SeeCerebina samarTalwarmoeba da winaswari
gadawyvetilebis  misaRebad evrokavSiris marTImsajulebis
sasamarTlos mimarTa Semdegi kiTxvebiT:

1. SeiZleba Tu ara 81(1) muxlis ganmarteba ise, rom finansur
institutebs Soris iseTi SeTan xmela, romel ic exeba klient IS
gadaxdisunarianobasa da valauvalobaze informaciis gacvlas
CaiTvalos rogorc erTian bazarTan Seusabamo, Tu is gavlenas
axdens evrokavSirisa da erTiani bazris kreditis finansur
politikaze da konkurenciis SezRudvis efeqti agvs safinanso da
sakredito institutebis seqtorSi?

2. SeiZleba Tu ara 81(1) muxlis ganmarteba ise, rom wevr
saxelmwifos, romelic mogmedebs Tavisi konkurenciis
samsaxurebis meSveobiT, SeuZlia a  vtorizacia moaxdinos finansur
institutebs Soris in formaciis gacvlis im SeTanxm ebisa, romlis
meSveobiTac yalibdeba maT Kklientebze sakredito informaciis
reestri, imis safuZvelze, rom misi daarseba sargebels moutans am
fin ansuri institutebis momxmareb el s da gamomyenetel s?196

ausbankis azriT, es reestri zRudavs konkurencias , radgan is
mdcavda iseTi informaciis gacvlas, romelic, rogorc wesi,
miCneuli iyo bizness saidumloebad konkurentebs Soris da,

amdenad, mas SeeZlo aRmoefxvra yvela sagmiani
gadawyvetilebisaTvis damaxasiaTebeli sarisko faqtorebi . gi
aseve aadvilebda sakredito instituteb Is erTgvarovan reagciebs

kreditis momTxovn  ebis mimarT. 197

evro kavSiris marTimsajulebis sasamarTlos azriT, imis
Sesafaseblad, SeTanxmeba, gadawyvetiieba an SeTanxmebuli
praqgtika axdens Tu ara gavlenas wevr -saxelmwifoebs Soris
vaWrobaze, saWiroa kanonisa da f aqgtebis obieqturi SeswvliT

lgsiqve, § 10.
jqve, § 11.
197 iqve, 8 27.
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dadgindes aqvT Tu ara maT faqtobrivi an potenciuri gavlena
saxelmwifoebs Soris vaWrobaze. garda amisa, imis Sesafaseblad,
raime SeTanxmebas agvs Tu ara SesamCnevi Sedegi wevr -

saxelmwifoebs Soris vaWrobaze, saWiroa SeTanxmebis eko nomikur
da samarTlebriv konteqstSi Semowmeba. 198
sasamarTlos azriT, rogorc sagmis garemoebebidan irkvevoda,

es reestri Ria iyo yvela institutisaTvis, romelic aqtiuri iyo
sesxisa da kreditis sferoSi. sainteresoa isic, rom reestrSi
arsebuli sakredito informac ia moicavda didi raodenobis
sakredito tranzaqciebs. garda amisa, reestridan informacia
gadaicemoda eleqtronulad anu ufro efeqturad vidre erovnuli
bankis meSveobiT organizebuli reestris meSveobiT. 199

reestri moicavda sxvadasxva saxis iseT informacias,
rogori caa dagvianebuli gadaxdebi, gadauxdeli sakredito
balansebi, finansuri garantiebi, girao, salizingo tranzaqciebi
da gonebis droebiTi gankargva.

sasamarTlos SexedulebiT, konvenciis 81 -e muxlis
Sinaarsidan gamomdinare, SeTanxmeb is an SeTanxmebuli  praqtikis
Sedegis Sefaseba saWiroebs mxedvelobaSi miRebuli ignes Semdeqi
garemoebani: is faqtobrivi kontegsti, romelsac igi ganekuTvneba,
gansakuTrebiT ki is ekonomikuri da samarTlebrivi kontegsti,
romelSic ekonomikuri agentebi operireben; zegavlenis qveS
arsebuli saq onlisa da momsaxurebis buneba; aseve Sesabamisi

bazris an bazri s funqcionirebis realuri pirobebi da
strugtura. 200

evro kavSiris marTImsajulebis sasamarTlos azrnT,
informaciis gacvlis aRniSnuli sistemis Sesabamisoba
evrokavSiris konkurenciis normebTan ar SeiZ leba Sefasdes
abstraqgtulad. igi  damokidebulia Sesabamisi bazris ekonomikur
pirobebze da Sesabamisi sistemis specifiur maxasiaTeblebze,
rogoric aris, gansakuTrebiT , misi mizani , nasze xel misawvdomobis
pirobebi da masSi monawileoba, aseve gacvlili informacii S saxe,
romelic SeiZleba iyos sajaro an  konfidencialuri,
gaerTianebuli an detaluri, istoriuli an mimdinare, aseTi
informaciis perioduloba da misi mniSvneloba fasi s, moculobis
an momsaxurebis pirobebis figsaciisaTvis. 201

sasamarTlos mtki  cebiT, Tu reestri arR vevda 81-e muxlis
pirveli pungtis  pirobebs, igi mainc SeiZleba eqvemdebarebdes amave

muxli s mesame pungtiT  gaTvaliswinebul ga Tavisuflebas oTxi
kumulatiuri pirobis dakmayofilebis SemTxvevaSi. pirveli, igi

unda aviTarebdes saqonlisa an momsaxurebis warmoebas an
distribucias, an xels uwyobdes tegnikur an ekonomik ur progress;
meore, momxmarelel ze unda gadavides sasargeblo Sedegis
samarTliani wili; mesame, ar unda daakisros ara arsebiTi

Sezudvebi monawile ekonomikur agentebs; da meoTxe, man ar unda

%Bjqve, § 35.
199 iqve, 84 1.
Diqve, § 49.
201 iqve, 8§ 54.
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gamoiwvios ko nkurenciis aRmofxvra Sesabamisi produgtebisa an

momsaxurebis mniSvnelovan nawilSi. 202

evro kavSiris  marTImsajulebis sasamarTlos azriT, rogorc
sagmis garemoebebidan irkveva, aseT reestrs SeuZ lia Tavidan
aicilos momxmareb | is mier kreditebis gadaWarbebuli
davali aneba, aseve realurad uzrunvelyos kreditis meti
xelmisawvdomoba. miuxedavad imisa, rom reestr s aqvs konkurenci is
SezRudvis potenciali 8ke muxli s pirveli pungtidan gamomdinare,
sasamarTlos ganmartebiT, aucilebelia Sefasdes is obieqturi
ekonomikuri upirates obebi , romlebic Tan axlavs am reestrs. 203

sasamarTlom zemoT aRniSnuli garemoebebis mxedvelobaSi
miRebis safuZvelze gadawyvita:
1. klient is gadaxdisunarianobaze informaciis reestrs realurad
ar agvs konkurenciis SezRudvis efeqti, imis gaTvaliswinebiT, rom
Sesabamisi bazari ar unda iyos koncentrirebuli. sagmeSi
arsebuli bazari fragmentuli xasiaTis iyo. amasTan, es sistema
saSualebas ar unda iZleodes msesxeblebis identificirebisa an
maTi sabazro mdgomareobisa da komerciuli strategiis dadgenis
saSualebas. garda a misa, mniSvnelovania, rom finansuri
institutebis daSvebisa da gamoyenebis pirobebi ar unda iyos
diskriminaciuli arc samarTebrivad da arc realurad. im
SemTxvevaSi ki, Tu aseTi xelmisawvdomoba ar igneba
garantirebuli, zogierTi operatori araxelsayrel pirobebS [
igneba Cayenebuli, radgan maT naklebi informacia eqnebaT riskis
Sesafaseblad, ris Sedegadac bazarze axali operatorebis Sesvla

SeiZleba garTuldes.

2. Tu es reestri zRudavs konkurencias 81 -e muxli s pirveli
punqgtis Sinaarsidan gamomdinare,  misi avtorizaci a SeiZleba amave
muxli s mesame pungtiT gaTvaliswinebuli oTxi kumulatiuri

pir obis dakmayofilebis SemTxvevasSi . evrokavSiris
marTImsajulebis sasamarTlos azriT, erovnul sasamarTlozea

damokidebuli imis dadgena es pirobebi dakmayofilebulia Tu ara.

amasTan misi SexedulebiT, momxmareb el ze sargeblis samarTliani
wilis gadasvlis pirobis dasakmayofileblad, principSi, ar aris

saWiro, rom TiToeulma momxmarebelma individualurad miiRos
sargebeli SeTanxmebidan, gadawyvetilebidan an SeTanxmebuli
pragtikidan. Tumca, momxmareel ze saerTo Sedegi Sesabamis
bazarze unda iyos sasargeblo.

3.7.3.5. sagqmeT-141/94

evro kavSiris  marTlmsajulebis sasamarTlos mier 1999 wilis
11 martis gamotanili gadawyvetileba sagmeze T-141/94%° erT -erTi
202 igqve, 8 65.
jqve, § 67.
% ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
141/94

<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=44479&pagelndex=0&doclang=EN&mode=Ist&d
ir=&occ=first&part=1&cid=1603237>, [10.05.2015].
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yvelaze saintereso gadawyvetileba a ekonomikur agentebs Sori S
informaciis gacvlis TvalsazrisiT.

evropis komisiis 1994 wlis 16 Tebervlis gadawyvetilebiT
sagmeze 94/215ECSCG® Cvidmet evropul foladis mwarmoebel

ekonomikur agents da maT erT aso ciacias brali daedoT
SeTanxmebis, gadawyvetileb isa da SeTanxmebuli praq tikis
ganxorcilebaSi, rac iTvaliswinebda fasi s figsacias, bazri s
gayofas da konfidencialuri informaciis gacvlas evropis

foladis koWis bazarze. es gmedeba dakvalificirda , rogorc
gvanaxSirisa da foladis evropis sazogadoeb is (ECSQ
damfuZnebeli konvenciis 65 -e muxlis pirveli pungtis (dRevandeli
10te muxli) darRvevad da am seqtorSi momuSave ToTxmet
ekonomikur agents daekisra jarim is gadaxda 1998 wlis 1

ivlisidan 1990 wlis 31 dekembris CaTvliT  Cadenili
samarTaldarRvevebisaTvis. 206

sagmis masalebidan irkveva, rom 1974 wlidan foladis bazarze
moTxovnis Semcireba aRiniSneboda, ramac gamoiwvia gadaWarbebuli
warmoeba da dabali fasi . am problemebma ki seriozuli gavlena
igonia evropis foladis industriaze. aRniSnulidan gamomdinare,
evrokomisiam 1977 wlis 1 ianvars gqvanaxS irisa da foladis evropis
sazogadoebis damfuzZnebeli konvenciis 46 -e muxlis safuzvelze
mi i Ro Asi moneti s gegmao, roml i s mi xedvi T.
ekonomikurma agentma aiRo valdebuleba sagonlis miwodeba
SesabamisobaSi moeyvana yovel kvartalurad gamoqveynebul
odenob asTan. am gegmam bazris stabilizacia ver moaxdina da 1978
wel s Canacvl ebul i I gna Afdavignoni s gegmi
SeTanxmeba #1). 1977 wels evrokomisiis mxardaWeriT daarsda
evroferis savaWro asociacia da masve daevala foladis
industriaSi krizisTan gamklaveba 207

komisiam 1980 wlis 31 oqtombers miiRo # 2794/80/ ECSC
gadawyvetileba, romlis mixedviTac miRebuli igna foladis
warmoebis kvotis sistema im ekonomikuri agentebisaTvis, romlebic
rkinisa da foladis industriaSi muSaobdnen. garda amisa,

damatebiT miRweuli igna SeTanxmeba, rom TiToeul ekonomikur
agents daudgindeboda misawodebeli kvotis odenoba TiToeul
bazarze da am kvotis dadgenis organizeba daevala evrofers. 208

komisiam xazgasmiT aRniSna, rom igi ar moiwonebda foladis
mwarmoebeli ekonomikuri agentebis an maTi as ociaciis mxridan
misi gadawyvetilebebis ignorirebas da aseve mosTxova maT
TavianTi valdebulebebis mkacrad Sesruleba. konkurenciis
organo informirebuli unda yofiliyo ekonomikuri agentebis mier

25 ix, komisiis ~ gadawyvetileba  sagmeze . 94/215/ECSC  <http://eur

lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:1994:116:0001:0062:EN:PDF>, [10.05.2015].
% ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetile ba sagmeze: T-

141/94

<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=44479&pagelndex=0&doclang=EN&mode=Ist&d
ir=&occ=firsté&part=1&cid=1603237>, [10.05.2015], A 1.
“iqve, § 5 -7.

2°8iqve, § 8.
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foladis bazarze arsebuli situaciis Sesaxeb. komisiam 1982 wilis
17 dekemkers miiRo gadawyvetileba # 3483/82/ ECSC, romlis
mixedviTac evropis sazogadoebis ekonomikur agentebs unda
gamoecxadebinaT foladis garkveuli produqtebis miwodebuli
raodenoba, ri Tac safuzZvel. Caeyar a
romlis mixedviTac TiToeul ekonomikur agents moeTxoveboda
informacia miewodebina komisiisaTvis imis Sesaxeb, Tu ra
raodenobis produqciis miwodeba ganaxorciela  TiToeul
saxelmwifoSi. Tu romelime ekonomikuri agenti gadaaWarbebda
misTvis dadgenil kvotas, komisias SeeZlo Seemcirebina misTvis
dadgenili raodenoba. 209

1985 wilisaTvis komisiis gancxadebiT krizisuli situacia
bazarze dasasruls uaxlovdeboda da ekonomikur agente bs
mouwoda male dabrune bodnen normalur sabazro pirobebs. 1985
wlis 27 noembris gadawyvetilebaSi #3485/85/ ECSC romelic
exeboda foladis industriaSi ekonomikuri agentebis garkveul
produqgtebze monitoringis sistemas da warmoebis kvotas, komisia
aRniSnavs, rom imis gamo, rom SeiniSneboda sabazro pirobebis
gaumjobeseba, kvotis sistema SeiZleba moSilili yo srulad or an
magsimum sam welSi. am gardamavali periodis Semdeg ki
konkurenciis organos azriT, foladis mwarmoeblebs Soris
Tavisufal konkurencias unda daesadgura evropis sazogadoebaSi
da rac SeiZleba maleve. 210

miuxedavad imisa, rom 1988 wlisaTvis krizisi dasru | da,
evrokomisia da sabWo SeTanxmdnen xeli SeewyoT ekonomikuri
agentebisaTvis adaptacia moexdinaT moTxovnaSi cvlilebebze.
komisiam survili gamoTqva gaegrZelebina aRniSnuli bazris
monitoringi sami xerxiT:
1 Seagrovos yovelTviuri statistikur i monacemebi garkveuli

produqgt is warmoebaze d a miwodebaze;

1 ganaxorcielos kvartaluri programis meSveobiT garkveuli
produgtis bazris ganviTarebis monitoringi;

1 awarmoos regularuli konsultac ia ekonomikur agentebTan
bazarze arsebul situaciaze da tendenci aze.
aRniSnuli monitoringis sistema 1990 wlis 30 iv nisamde
mogmedebda da  Canacvlebuli igna individualuri da
nebayoflobiTi informaciis sqemiT. 211

ekonomikuri agentebi ganagrZobdnen regularuli da axlo
urTierTobis SenarCunebas komisiasTan Sexvedrebis meSveobiT,
romlis drosac ganixileboda iseTi sabazro parametr ebi,
rogoric aris warmoeba, miwod eba, maragi, fasi , xarjTaRricxva,
importi da egsporti. am Sexvedrebis ZiriTadi mizani iyo komisiis
informireba industriaSi mimdinare movlenebis Sesaxeb.
Sexvedrebis dros ekonomikuri agentebi acnobdnen konkurenciis
organos b azarze ganviTarebul movlenebs. kerZod, info r macias

“jqve, § 12-13.
jqve, § 17-19.
“iqve, § 32-33.
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awvdidnen moxmarebaze, fas ze, SekveTebze, miwodebaze , importze,
egsportze da marag  ze 212

1990 wlis 18 ivliss komisiam miiRo gadawyvetileba #
90/417TECSC, romelic ukavSirdeboda qvanaxSirisa da foladis
evropis sazogadoebis damfuZnebeli konvenciis 65 - muxliT
gaTvaliswinebul  SeTanxmebas da  SeTanxmebul pragtikas,
romelSic  monawileobdnen uJangavi foladis produgtebis

evropuli mwarmoeblebi, maT Soris iyvnen British Steel, Thyssen
Edelstahlwerke AGda Ugine Aciers deCh ©t i | | on e komisidu eugnon.
mtkicebiT, ekonomikuri agentebi 1986 wlis 15 aprils SeTanxmdnen
kvot isa da fasi s figsaciaze, riTac daarRvies konvenciis 65 -e
muxli s pirveli pungti 213

komisiam aRmoaCina, rom krizisis damTavrebis Semdeg
poutrelles komiteti, romelic evroferis erT -erTi komiteti

iyo, aerTiandebda evropis sazogadoebis koWis ZiriTad
mwarmoeblebs, romlis meSveobiTac ekonomikuri  agentebi
regularulad xvdebodnen. komisia gansakuTrebiT SeSfoTebuli
iyo imiT, rom ekonomikuri agentebi cvlidnen informacias
samomavlo fas ze, rac dasturdeboda evroferis jgufis
Sexvedrebis ogmebiT. 214

konkurenciis organos mtkicebiT darRveuli iyo konkurenciis
samarTlis is ZiriTadi principi, romlis mixedviTac yvela
ekonomikurma  agentma  Tavisi  strategia unda  dagegmos
damoukideblad, konkurentebTan raime kontagtisa da SeTanxmebis
gareSe.

sagmeze komisiam daadgina, rom xSirad xdeboda ganaxlebuli
informaciis gavrceleba, ris Sedegadac ekonomikuri agentebi iseT
mdgomareobaSi iyvnen, rom maT SeeZloT yuradRebiT edevnebinaT

Tvali monawile  ekonomikuri  agentebis  sabazro  wilis
cvlilebisaTvis. 215 garda amisa, konkretuli kvartalis SekveTis
monacemebi, romlebic unda  Sesrulebuliyo = samomavlod,

ikribeboda da vrceldeboda yovelkvireulad poutrelles
komitetis samdivnos meSveobiT. 216

komisiisa da sa samarTlos azriT, mocemuli informaciis
gacvlis sistema aSkarad amcirebda monawile mwarmoeblebis
gadawyvetilebis miRebis damoukideblobas, riTac konkurenciis

normaluri riskebi Canacvlebuli iyo praqtikuli
TanamSromlobiT. komisiis yuradReba miigcia im fagtmac, rom
ekonomikuri agentebi erTmaneTs ugzavnidnen individualur
monacemeb3l’

evro kavSiris marTlmsajulebis sasamarTlos azriT, 1988
wlis Semdeg foladis mwarmoebeli ekonomikuri agentebi da maTi
asociacia, evroferi komisias ar awvdidnen individualizirebul

212 iqve, § 35.

13 igqve, 8 36.

#4iqve, § 176-179.
“iqve, § 392 da 395.
“iqve, § 396.
?Tiqve, § 406 -407.
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informac ias ekonomikuri agentebis doneze . Setyobinebuli
informacia SedarebiT zogad i da arazust i iyo 218 sasamarTlom
sagmeSi warmodgenil mtkicebuleb aze dayrdnobiT daadgina, rom
monawile mxareebi gaerTianebul monacemebs awvdidnen komisias,
xolo individualur monacemebs egskluziurad inaxavdnen
monawile ekonomikuri agentebisaTvis. 219

yovelive aRniSnulidan gamomdinare, sasamarTlos azriT,
ekonomikuri  agentebisa da maTi  asociaciis gmedebebi
dakvalificirda  konvenciis 65 - muxlis pirveli punqtis
darRvevad.

3.7.3.6. sagmeC-8/08

evro kavSiris marTlmsajulebis sasamarTlom 2009 wlis 4
ivniss mniSvnelovani winaswari gadawyvetileba miiRo informaciis
gacvlasTan dakavSirebiT sagmeze C-8/082%° ig i ZiriTadad exeboda
konkurenteb s Soris Semdgar erT Sexvedras, informaciis gacvlas
da maT Semdgom gcevas Sesabamis bazarze.

2001 wlisaTvis holandiaSi  xuTi mob i luri  operatori
muSaobda, romelTa sabazro wil I Semdegnairad nawildeboda
10.6%, 42.1%, 9.7%, 26.1% da 11.4%aRniSnul bazarze ori saxis
momsaxurebis paketi arsebobda mobiluri telekomunikaciis
sferoS i: pirveli, momsaxurebis winaswari gadaxdis da, meore,
momsaxurebis Semdgomi gadaxdis. pirvelis SemTxvevasi,
momxmarebeli winaswar ixdida komunikaciis safasurs. meore
SemTxvevaSi ki, momxmarebels ganxorcielebuli zarebis safasuri
egzavneboda invoisiT. 221

rog orc sagmis masalebidan irk veva, holandiuri mobiluri
operatorebis warmomadgenlebi 2001 wlis 13 ivniss Seikribnen. maT
sxvadasxva sakiTxebTan erTad ganixiles dilerebisaTvis
momsaxurebis Semdgomi gadaxdis paketze standartuli

kompensaciis Semcirebis sakiTxic, rac ZalaSi unda Sesuliyo 2001
wlis 1 seqgtembrisaTvis. rogorc sagmis masalebidan irkveva,
Sexvedris monawile mxareebs Soris konfidencialuri
informaciac igna gamJRavnebuli. 222

2002 wlis 30 dekembris gadawyvetilebiT  holandiis
konkurenciis samsaxurma daadgina, rom xuTi operatori Ben,

Dutchtone, KPN, O2da LibertelVodafone SeTanxmebaSi arida SeTanxmebul
praqtikaSi Sevid a. gadawyvetilebaSi aRniSnuli iyo, rom aseTi
gceva konkurencias aSkarad zRudavda da igi mogmedi konkurenciis

218iqve, § 552.

iqve, § 590.

220 ix. evrokavsSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
8/08
<http://curia.europa.eu/juris/document/documentigsft=&docid=74817&pagelndex=0&doclang=en&m
ode=Ist&dir=&occ=first&part=1&cid=583042>, [30.05.2015].

*ligve, § 1011.

*?iqve, § 11-12.
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kanonis 6(1) muxlis akrZalvasTan Seu sabamod miiCnia da aRni Snul
ekonomikur agentebs jarim a daakisra. 223

aRniSnuli gadawyvetilebis gasaCivrebis Semdeg roterdamis
saubno sasamarTlom 2006 wlis 13 ivlisis gadawyvetilebiT
konkurenciis samsaxuris gadawyvetileba gaaugma da masve daavala
mieRo axali gadawyvetileba. mxareebma aRniSnuli gadawyvetileba
holandiis vaWrobisa da mrewvelobis sabWoSi gaasaCivres ( College
van Beroep voor het bedrijfsleyenromlis funqciaSic Sedioda imis
dadgena, swored igna ganmartebuli Tu ara SeTanxmebuli
praqtikis koncefcia dadgenili  prece dentuli  samarTlis
Sesabamisad?224

vaWrobisa da mrewvelobis sabWom SeaCera sa  gmis warmoeba da
mimarTa evro kavSiris marTImsajulebis sasamarTlos winaswari
gadawyvetilebis misaRebad.

sasamarTlos azriT, imisTvis, rom SevafasoT SeTanxmebul [
praqgtik a aris Tu ara konkurenciis sawinaaRmdego, gansakuTrebuli
yuradReba unda mieqces im miznebs, romlis miRwevasac is apirebs
da aseve mis ekonomikur da samarTlebriv kontegsts. garda amisa,
konkurenciis organoebs araferi uSlis xels mxedvelobaSi
miiRo n sxva faqt orebic. 22°

sasamarTlos ganmartebiT , imisaTvis, rom SeTanxmebuli
pragtika miCneul ignes, rogorc konkurenciis sawinaaRmdego
miznidan gamomdinare, sakmarisia , rom mas hqondes konkurenciaze
negatiuri Sedegis potenciali, anu SeTanxmebul praqgtikas
ubralod unda SeeZlos , specifiuri  samarTlebrivi da
ekonomikuri kontegstidan gamomdinare, erTian bazarze

konkurenciis Tavidan acileba, SezRudva an damaxinjeba.
konkurenciis sawinaaRmdego efeqts agvs Tu ara Sedegi an ra saxis

Sedegi aqvs mas, mniSvneloba aqvs mxolod jarim is odenobis
gansazRvrisas da zianis anazRaurebis sarCelis Se fasi sas.226

sasamarTlos mtkicebiT, ar SeiZleba mxolod i m SeTanxmebuli
praqgtikis akrZalva, romelsac pirdapiri efeqti aqvs saboloo
momxmarebli s mier gadasaxdel fasebze . winamdebare sagme
ukavSirdeba m omsaxurebis Semdgomi gadaxdis paketze
dilerebisaTvis gadasaxdel anazRaurebas, rac sasamarTlos
azriT , aSkarad gadamwyveti faqtoria im fasi s dasadgenad,
romelic unda gadaixados saboloo momxmarebelma. 227 evro kavsSiris
marTImsajulebis sasamarTlos azriT, imisaTvis rom dadgindes
SeTanxmebul praqgtikas konkurenciis sawinaaRmdego mizani aqvs Tu
ara, ar aris saWiro am p ragtikasa da samomxmareblo fas s Soris
pirdapiri kavSiris arseboba. 228

sasamarTlo s azriT, informaciis gacvlas, romelsac SeuZlia
monawile mxareebs Soris is eTi gaurkvevlobebis aRmofxvra :
223 iqve, 8§ 13.
*%iqve, § 15-17.
jqve, § 27.
226 igqve, 8§ 31.
*Tiqve, § 36 -37.
228iqve, § 39.
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rogoric aris fasis cvlilebis dro, xangrZlivoba da
modifikaciis sxva detalebi, romlebic miRebulia mocemuli
ekonomikuri agentebis mier, unda ignes miCneuli rogorc
konkurenciis sawinaaRmdego miznis m gone. mocemuli sagmec swored
aseT SemTxvevas exeba, radgan modifikacia exeba standartuli
sakomisios Semcirebas, romelsac dilerebs uxdidnen. 229

zemoT aRniSnuli ms jelobebidan gamomdinare, evro kavSiris
marTimsajulebis sasamarTlo miiCnevs, rom  SeTanxmebul
pragtikas aqvs konkurenciis sawina aRmdego mizani 81 -e muxlis
pirveli pungtidan gamomdinare, Tu misi Sinaarsidan da mizn idan
gamomdinare, misi ekonomikuri da samarTlebrivi kontegstis
mxedvelobaSi miRebiT, mas wunari Seswevs individualur
SemTxvevaSi erTian bazarze gamoiwvios konkurenciis Tavi dan
acileba, SezRudva an damaxinjeba. garda amisa, sasamarTlos
azriT, ar aris saWiro konkurenciis realuri Tavidan acileba,
SezRudva an damaxinjecba an SeTanxmebul pragtikasa da
samomxmareblo fass Soris pirdapiri kavSiri. konkurentebs Soris

informaciis gacvl as SeiZleba konkurenciis sawinaaRmdego mizani
hgondes, Tu am gacvlas SeuZlia im gaurkveviob is aRmofxvra,
romelic ukavSirdeba monawile ekonomikuri agentebis ganzraxul
gcevas.230

evro kavSiris marTImsajulebis sasamarTlos azriT,
SeTanxmebuli praqtikis koncefc ila, romelic gamomdinareobs 81 -e
muxlis pirveli punqgtis  Sinaarsidan, gulisxmobs, aramarto imas,

rom monawile mxareebi Tanxmdebian erTamenTTan, aramed is aseve
moicavs mxareebis Semdgom qcevas bazarze da SeTanxmebasa da
gcevas Soris mizez  -Sedegobriv kavSirs. T umca, sasamarTlom aseve
miiCnia, rom Tu ar arsebobs amis sawinaaRmdego mtkicebuleba,
romelic Sesabamisma ekonomikurma operatorebma unda
warmoadginon, unda ivaraudebodes, rom is ekonomikuri agentebi,
romlebic monawileoben SeTanxmebul gmedebaSi da rCebian
adgiurebi bazarze, mxedvelobaSi iReben konkurentebTan gacvlil

informacias bazarze TavianTi qcevis gansazRvrisas. garda amisa,

sasamarTlos azriT, aucileblad gasaTvaliswinebelia is faqt ic,
rom prece dentuli samarTlis mixe dviT SeTanxmebuli pragtika 81 -e
muxlis p irvel pungtiT  SeiZleba akrZaluli iyos miuxedavad
imisa, mas bazarze konkurenciis sawinaaRmdego Sedegi agqvs Tu
ara. 231 sasamarTlos miaCnia, rom SemTxveviTi kavSiris prezumfcia
gamomdinareobs 81 -e muxlis pirveli pungtidan da is warmoadgens
evropis gaerTianeb is samarTlis ganuyofel nawils. 232

sasamarTlom Kkidev erTxel ganmarta, rom SeTanxmebul
pragtikasa da sabazro gcevas Soris SemTxveviTi kavSiris
prezumcia gamoiyeneba mxolod im SemTxvevasSi, rodesac arsebobs
SeTanxmebuli praqtika da Sesabamisi ekonomikuri agente bi rCebian

bazarze aqgtiurebi. Tumca, man aRniSna, rom igi Sors dgas im

*jqve, § 41.
Zsoiqve, §4 3.
#Ligve, § 51.
232 iqve, 8§ 52.
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mosazrebisagan, rom SemTxveviTi kavSiris prezum cia mxolod im
SemTxvevasSi arsebobs, rodesac ekonomikuri agentebi
regularulad xvdebian.

sasamarTlos azriT, konkurentebs Soris Sexvedrebis
raodenoba, sixSire da forma, rac saWiroa maTi sabazro qcevis
SesaTanxmeblad, damokidebulia SeTanxmebuli praqgtikis sagansa da
mocemuli bazris pirobebze. mocemul SemTxvevaSi ki, rodesac
sagme exeboda bazarze konkurenciis erT konkretul parametrs,
konkurentebs  Soris erTi Sexvedrac ki, sasamarTlos mtkicebiT,
SeiZleba sakmarisi iyos im konkurenciis sawinaaRmdego miznis
gansaxorcieleblad, romelsac monawile ekonomikuri agentebi
isaxavdnen. 233

evro kavSiris marTImsajulebis sasamarTlos azniT,
mniSvneloba agvs ara imas , Tu ramdenjer Sexvdebian ekonomikuri
agentebi erTmaneTs, aramed imas , Tu Semdgarma Sexvedram an
Sexvedrebma, misces Tu ara mxareebs SesaZlebloba mieRoT
mxedvelobaSi  konkurentebs  Soris  gacvlili  informacia
imisaTvis, rom ganesazRvraT bazarze maTi samomavlo qc eva da
praqgtikuli TanamSromlobiT marjved CaenacvlebinaT maT Soris
konkurenciis riskebi. amasTan, sasamarTlom ganacxada, rom
SeTanxmebaSi monawile ekonomikur agentebs ufleba agvT
warmoadgenen mtkicebuleb a da daamtkicon, rom miuxedavad imisa,
rom isini warma tebulad Tanxmdebodnen erTmaneTTan da bazarze
agtiurebi  darCnen, SeTanxmebul mogmedebas maT sabazro
yofaqcevaze gavlena ar mouxdenia. 234

yovelive zemoaRniSnulidan gamomdinare, sasamarTlo
ganmartavs, rom Tu SeTanxmebul praqtikaSi monawile ekonomikuri
agentebi aqtiurebi rCebian mocemul bazar ze, SemTxveviTi kavSiris
prezumcia arsebobs SeTanxmebul pragtikasa da ekonomikuri
agentis qcevas Soris, maSinac ki Tu es SeTanxmebuli gmedeba
Sedegia monawile ekonomikuri agentebis erTjeradi Sexvedrisac
ki 235

i mis gamd&,ontkaumehci i s Sesaxebodo sagar Tvel os
7 muxli s pirveli pungti amomwurav CamonaTvals Seicavs
akrZaluli  karteluri  sagmianob is da masSi ar aris
gaTvaliswinebuli konkurentebs Soris informaciis gacvla, es
gmedeba,miuxedavad misi antikonkurenciuli Sedegi sa, SeiZleba ver
dakvalificirdes aRniSnuli muxlis darRvevad.

38. iseT Sexvedraze daswreba, romelzec ganixileba
konkurenciis SemzRudavi sagmianoba

rogorc ukve zemoT aris aRniSnuli , 102e muxli krZalavs
ekonomikur agentebs Soris pirdapir an arapirdapi r informaciis
gacvlas, radgan mas SeuZlia zegavlena moaxdinos bazarze
ekonomikuri agentebis samomavlo qcevaze. informaciis gacvlis

233 igqve, 8 60.
#4iqve, §P61.
Zssiqve, 8§ 62.
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erT -erTi gavrcelebuli forma aris ekonomikuri agen tebis
warmomadgenlebis Sexvedra , rom elzec ganixileba sxvadasxva
sakiTxebi. Tu Se xvedras aqvs aSkara konkurenciis sawinaaRmdego
mizani, masze daswreba da monawileoba, rogorc wesi, ar aris

sasurveli. kartelis wevrebs aseT Sexvedr aze daswrebis Semdeg
xSirad uwevT xolme Tavis marTleba, imisaTvis rom Tavi aaridon
konkurenciis organoebis mi er pasuxismgeblobaSi micemas. es

ukanasknelni ki, rogorc wesi, Sexvedrebze damswre da monawile
ekonomikuri agentebisagan iSviaTad iTvaliswineben maT mier

warmodgenil mtkiceb  uleba s pasuxismgeblobisagan
gaTavisufleb  aze.

saintere soa evrokavSirSi arsebuli pre cedentuli samarTlis
mimoxilva  ekonomikuri  agentebis  Sexvedreb aze daswreba -
monawiloebis  Sesaxeb. kanonmdebloba da prece dentuli samarT ali
pirdapir ar iTxovs Sexvedra ze damswre da monawile ekonomikuri
agentebisagan konkurenciis organoebSi dasmenas. Tumca, imi saTvis,
rom maTi dajarimeba ar moxdes, isini valdebulni arian
Seasrulon pr  ecedentuli samarTliT gaTvaliswinebuli
moTxovnebi.

erT Sexvedraze daswrebac ki, romelzec antikonkurenciuli
SeTanxméa igna miRweuli, didi albaTobaa, rom 10te muxlis
darRvevad ignes dakvalificirebuli. ekonomikuri agentebi xSi rad
daoben imaze, rom Sexvedraz e maTi daswrebiT ar darRveula 101 -e

muxli, radgan maT arasodes miuRiaT monawileoba kartelur
sagmianobaSi. Tumca, evropis marTlmsajulebis sasamarTlom

sagmeze Aalborg Portland v. Commsionganacxada, rom nNSexvedra
daswrebam, masze ganxiluli sakiTxebis sajaro distancirebis

gareSe, monawileebs misca safuZveli daejer ebinaT, rom damswre

Sexvedraze miRebul gadawyvetilebas daeTanxma da misi erTguli

dar Ce?¥ agarda amisa, sasamarTlos azriT , mxare romelic

mdumared iwonebs konk urenciis sawinaaRmdego gmedebas ise, rom ar
axdens misi Sinaarsisagan distancirebas an ar atyobinebs amis
Sesaxeb Sesabamis administraciul organos, efeqturad uwyobs
xels samarTaldarRvevis gagrZelebas. aseTi saxis
Tanammawileoba ki warmoadgens samarTaldarRvevaSi pasiuri
xasiaTis monawileobas. 237

david beilis azriT, ekonomikurma agentma, iseT Sexvedraze
daswrebis Semdeg, romelsac konkurenciis SezRudvis mizani
hgonda, efeqgturad unda daadasturos, rom is daeswro Sexvedras
anti konkurenciuli miznis gareSe da sxva monawileebma icodnen

2% ix.  evrokavSiris  marTlmsajulebis sasamarTlos  gadawyvetileba

gaerTianebul sagmeebze:  C-204/00P, C-205/00P, C-211/00P, C-213/00P, C-217/00P da C-

219/00 P,
<http://curia.eurpa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dd60d2bc7ca39e4c20ae48a2bblb1c3842
.e34KaxiLc3gMb40Rch0SaxuPbx50?text=&docid=48825&pagelndex=0&doclang=EN&mode=Ist&dir=
&occ=firsté&part=1&cid=95197>, [09.03.2015], A 82.

27 ix.  evrokavSiris  marTImsajulebis  sasamarT los  gadawyvetileba

gaerTianebul sagmeebze  C-189/02P, G202/02 P, €05/02 P to €08/02 Pda C-213/02 P,
<http://curia.europa.eu/juris/showPdf.jsf?text=&docid=598p&8eIndex=0&doclang=EN&mode=Ist&d
ir=&occ=first&part=1&cid=97504>, [09.03.2015], A 143.
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amis Sesaxeb. amis mtkicebis tvirTi awevs Sesabamis ekonomikur

agents, rac advili dasamtkicebeli ar aris. 238

evrokavSiris  pirveli  instanciis sasamarTlom  Tavis
gadawyvetilebaSi sagmeze T-61/99 ganacxada, rom SeuZlebeli
mtkicebulebis warmodgena ar moiTxoveba imisaTvis, rom moxdes
sajaro distancirebiT pasuxismgeblobis Tavid an acileba. kerZod,
antikonkurenciuli miznis mgone Sexvedraze damswre ekonomikur ma
agentma saWiroa  sakmarisi sicxadiT acnobos Sexvedraz e

warmodgenil kompaniebs, rom, miuxedavad misi gamoCenisa, is ar
eTanxmeba Sexvedraze ganxilul da gadawyvetil sakiTxebs. 239

Asaj ar o di stancirebabo, rogorc pasuxi
gamoricxvis saSualeba, sasamarTlos mtkicebiT, viwrod unda
ignes ganmartebuli. evrokavs iris pirveli instanciis sasamarTlom
sagmeze T-303/02 ganacxada, rom Tu ekonomi kur agent

gamijvna faruli SeTanxmebiT ganpirobebuli diskusiebisagan, mas
martivad SeeZlo miewera konkurentebisaTvis da asociaciis

samdivnosaTvis Sexvedris Semdeg, rom ar surda ganxiluli
yofiliyo kartelis wevrad an mieRo monawileoba profesiuli
asociaciis Se®¥¥edrebSio.

polipropilenis sagme 241 erT -erTi saintereso SemTxvevaa,
romelic moicavda konkurentebs Soris informaciis gacvlasa da
Sexvedrebs. Termoplastikuri  polipropilenis mwarmoeblebi
SeTanxmdnen ganexilaT bazarze gadaWarbebuli warmoebisa da e.w.
fasi s omis sakiTxebi. garda amisa, maT gadawyvites Sexvedrebi
moewyoT garkveuli intervaliT, romlebz ec gansazRvravdnen

samizne fas sa da gayidvis kvota s. polipropilenis zogierTi
mwamoebeli amtkicebda, rom isini Sexvedrebs sporadulad
eswrebodnen, maT ganzraxuli hqgondaT kartelis motyueba da rom

isini ar monawileobdnen polipropilenis kartelSi. Sesabam isad,
maTi azriT, isini unda ga Tavisulebuliyvnen pasuxismgeblobisagan.
sasamarTlom maT i Sexeduleba ar gaiziara da ganacxada, rom
ekonomikuri agenti, romelic S exvedras daeswro, didi albaTobaa,

rom ver igneboda damoukidebeli Semgomi sabazaro mogm edebis
gansazRvrisas. sasamarTlos azriT, swored damoukideblobis

simcire amaxinjebs konkurentul pir obebs bazarze. 242 sasamarTlo m
Tavis gadawyvetilebaSi xazgasmiT aRniSna, rom TiToeulma
ekonomikurma agentma damoukideblad unda gansazRvros Tavisi
sabazro polittka da maT Soris raime saxis pirdapiri an

*8x. Bailey D, ““Publicly Distancing" Oneself from a Cartel, World Competition 31(2), 2008, 178.

3 ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagm eze: T-

61/99

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=48794&pagelndex=0&doclang=EN&

mode=1I| st &dir=&occ=firsté&part=1&cid=103245>, [09.03.201
9 ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze:

T-303/02,

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=66334&pagelndex=0&doclang=EN&

mode=1I| st &dir=&occ=firsté&part=1&ci d=104858>, [09.03.201
2k komisiis gadawyvetileba  sagmeze: 86/398/EEG  <http://eur

lex.europa.eu/LexUriServ/LexUriSedo?uri=0J:L:1986:230:FULL:EN:PDF>, [09.03.2015].
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ix. Bailey D, “"Publicly Distancing" Oneself from a Cartel, World Competition 31(2), 2008, 181.
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arapirdapiri  kontaqgti, romlis mizani an Sedegia bazarze
ko nkurenciis aRmofxvra an damaxinjeba, dauSvebelia. sasamarTlos
azriT, aRniSnul sagmeze, Sexvedre bis  mizani  bazarze
gaurkveviob is aRmofxvra iyo, rac , bunebrivia , warmoadgens 101e
muxlis darRvevas.
konkurenciis organoebis azriT, rTulia imis damtkiceba, rom
firma aRar aris SeTanxmebis monawile, im SemTxvevaSi Tu is ar
iRebda yvela kartelur agtivobaSi monawileobas. aseve rTulia

daamtkico , rom KkartelSi ar monawileobdi, Tu aqtiurad
amJRavnebdi informacias fasebze.
komisiis mtkicebiT, Tu ekonomikuri agenti amJRa vnebda

informacias karteluri sagmianobis romelime periodSi, mas
gauWirdeba sajarod distancireba. misTvis pasuxismgeblobis

Tavidan  acilebis  saukeT eso saSualeba  administraciul
organoebSi kartelis dabezRebaa, rac mas srul an nawi lobriv
imunitets miscems jarim is dakisrebisagan.

devid beilis azriT, prece dentuli samarTalis mixedviT

sajarod distancirebis cnebis gamoyeneba SeiZleba moxdes
gamonaklis SemTxvevebSi, Tu arsebobs Semdegi eqvsi winapiroba:

pirvel i, isaj ar o di stancirebisbo
gaumarTlebeli dayovnebis gareSe. ekonomikuri agenti rac ufro
male moaxdens sajaro distancirebas , MiT ufro ukeTesia. advokat
misCos azriT, Tu magaliTad , Sexvedraze damswre  ekonomikuri
agentis warmomadg eneli aRmoaCens, rom igi iseT Sexvedraze
aRmoCnda, romelzec mas daswre bis gadawyvetileba ar miuRia,
Sesabamisad, mas SeuZlia datovos Sexvedra ise , rom arc ki

gaakritikos Sexvedris sxva monawileebi. Tumca, zogierTi avtoris
azriT, Tu firmas surda iseTi Sexvedrisagan sajaro
distancireba, romelmac moulodnelad miiRo konkurenciis
sawinaaRmdego xasiaTi, man unda ganacxados, rom mas ar aqvs
antikonkurenciuli mizani, rac Tavis mxriv saWiroebs kartelis
naTlad dagmobas. **

gaerTianebuli samefos konkurenciis saapelacio sasamarTlos
azriT, Tu ekonomikuri agentis warmomadgenelma winaswar ar
i coda Sexvedris antikonkurenciuli xasiaTis Sesaxeb da amas is
misvlidan ramdenime wuTSi gaarkvevs, man ar unda miiRos
konkurenciis  sawinaaRmdego  diskusiebSi  monawileoba da
dayovnebis gareSe unda datovs es Sexvedra. 244

meore, kartelis mizan i da Sexvedraze gan xiluli da
SeTanxmebuli sakiTxi unda daigmos. evrokavSiris pirveli
instanciis sasamarTlom  sagmeze T-303/02 ganacxada, rom
ekonomikuri agentis warmomadgenlis siCume Sexvedraze, romelzec
mxareebi farul garigebaSi Sedian fasis politikaze, ar niSnavs
firmis mie r ga nxiluli da gadawyvetili sakiTx IS ar mowonebs.
aseTi siCume ver CaiTvleba sajaro distancirebad, ra dgan
karteli aSkara dagmobas saWiroebs. garda amisa, aRsaniSnavia is

*Bjigve, 193.
244 iqve, 194.
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faqti, rom Cumad darCena kartels axangrZlivebs da SeuZlebels
xdis mis gamoaSkaravebas 2*°

pirveli instanciis sasamarTlos azriT, sajarod
distancirebiT pasuxismgeblobis Tavidan acilebisaTvis saWiroa,
rom ekonomikurma agentma, romelic konkurenciis sawinaaRmdego
xasiaTis Sexvedras eswreboda, acnobos damswre kompaniebs sakmaod
naTlad, rom miuxeda vad misi gamoCenisa, igi ar eTanxmeba maT mier
ganxorcielebul ukanono gmedeba Ss. mniSvneloba ar aqvs
Sexvedrisas Sedga raime saxis ogmi Tu ara, an monawileebma raime
Canaweri gaakeTes Tu ara. ekonomikuri agentis warmomadgenelma
mtkiced da garkveviT unda gan acxados Tavisi uaryofiTi
damokidebuleba  Sexvedraze ganxiluli da  gadawyuvetili
sakiTxebis mimarT. mniSvnelovania, rom firmis mier sajaro
distancireba aSkara da gasagebi iyos sxva ekonomikuri
agentebisaTvis. aRniSnul sagmeze sasamarTlom gancxada, rom
mopasuxe mxarem ver warmoadgina imis mtkicebuleba, rom man
naTlad acnoba Kkartelis sxva wevrebs misi uaryofiTi
damokidebuleba kartelis sagmianobis mimarT, ris gamoc mas uari

eTqva sajarod distanc irebiT pasuxmismgeblobisagan
gaTavisuflebaze. 246

aRsaniSnavia is faqti, rom sajarod distancireba, rogorc
wesi, unda moxdes manam, sanam ekonomikuri agenti bazarze
ganaxorcielebs Sesabamis gmedebas. amasTan, sajarod
distancirebisaTvis ar aris saWiro, rom S esabamisma ekonomikurma
agentma Tavis veb -gverdze ganacxados, rom igi emi jneba romelime
konkretuli antikonkurenciuli xasiaTis Sexvedraze ganxilul

an/da miRebul sakiTx  s.247
mesame, katelis dagmoba saWiroa naTlad iyos gamoxatuli
misi wevrebis winaSe.
prece dentuli samarTlis mixedviT, is faqti, rom ekonomikuri
agenti ar eTanxmeb a kartelis we vrebis mier warmodgenil sakiTx S,
ar aris sakmarisi sajarod distancirebisaTvis.
Tu ra saxis gmedeba unda ganaxorc ielos da ra saxis

mtkicebuleba unda warmoadginos ekonomikurma agentma
kartelisagan sajarod distancirebisaTvis, mocemulia
evrokavs iris pirveli instanciis sasamarTlos gadawyvetilebaSi

sagmeze T-303/02 kompania Westfaleai amtkicebda, rom is ar
daswrebia kartelis yvela Sexvedras, ar Seusrulebia Sexvedraze
SeTanxmebuli gmedeb a da yovelTvis agresiul komerciul
politikas  axorcielebda  misi konkurentebis  winaaRmdeg.

*x. evrokavSiris pirveli instaciis sasamarTlos gadawyvtileba sagmeze:

T-303/02

<http://curia.europa.eu/juris/document/document.jsf?text=&docid=66334&pagelndex=0&doclang=EN&

mode=I st &dir=&occ=firsté&part=1&cid=104153>, [10.03.201
4% ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvtileba sagmeze: T-

61/99,

<http://curiaeuropa.eu/jurisi”document/document.jsf?text=&docid=48794&pagelndex=0&doclang=EN&

mode=I1 st &dir=&occ=firsté&part=1&cid=105293>, [10.03.201
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konkurenciis  organos azriT, is faqti, rom kompania

egskluziurad pasiur rols asrulebda kartelSi, ar warmoadgens

10%e muxlis pasuxismgeblobisagan ga Tavisuflebis safuzvels. igi

mainc iTvleba antikonkurenciuli SeTanxmebis monawiled. 248

kompania Westfalenis mtkicebiT, man moaxdina sajarod distancireba

im  konkurenciis sawinaaRmdego aqtivobebisagan, romlebic

ganixileboda Sexvedrebze misi TandaswrebiT Semdegi pirobebis

arsebobis gamo:

1 man naTlad ganacxada Sexvedraze, rom mas ar surda fas is
ganxilva da figsacia. kompaniis gancxadebiT, misi direqtori
SeewinaaRmdega konkurenciis SezRudvis winadadebas da uari
ganacxada gaemJRavnebina samomavlo fasi ;

1 kompania ar daeTanxma warmodgenil konkurenciis SezRudvis
memorandums. pirigiT, igi daukavSird a konkurentebis klientebs
SeTanxmebuli strategiis sapirispirod,;

1 sawarmo uaryofda monawileobas im SexvedrebSi, romlebzec
minimaluri  fasi  ganixileboda.

konomikuri agentis mtkicebiT, is faqgti, rom kompaniis uZrav
gonebaSi aRmoCenili iyo minimaluri fasi ssia, ar amtkicebda imas,
rom igi iyo SeTanxmebis monawile.

yovelive zemoaRniSnulidan gamomdinare, Westfalenis azriT,

igi iyo kartelis fn%Pamangrevel i o.

evrokavSiris marTimsajulebis sasamarTlos mtkicebiT,

sajarod distancirebis cneba, rogorc pasuxismgeblo bisagan

gaTavisuflebis saSualeba , viwrod unda iyos ganmartebuli. es

cneba moi Txovs Amt ki ce da ar a bundovan

damoki debul ebaso i m saki Txebimgbulingnanar T, rac
kartelis  Sexvedraze im  mtkicebulebasTan erTad, rom

gansxvavebulad moazrovne fir ma m N wkigehlad gansazRvra

Tavisi komer ci ul i politikad Se&% gasanarille mbazar ze.

kidev erTxel xazgasmiT aRniSna, rom igi iziarebs sagmeze C-49/92

P warmodgenil prezu ntias, rom ekonomikuri agentis mier

antikonkurenciu  li xasiaTis Sexvedra ze daswreba amtkicebs imas,

rom igi misi monawilea, radgan Sexvedr aze miRebul informacias

igi mxedvelobasSi miiRebs  bazarze  Tavisi  strategiis

gansazRvrisas. 2°1 garda amisa, sasamarTlos azriT, firmis mier

gamoxatuli protesti nakarnaxevi iyo ara aSkarad ukanono

SeTanxmebli gmedebis sapirispirod, aramed imiT, rom aseTi

gmedeba ar Seesabameboda mocemul momentSi mis komerciul

interes  s.252

248iqve, 197.

*Yjgqve, 197-198.

250iqve, 198.

#1 ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvtileba sagmeze:

T-303/02
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=66334&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=122539>, L. 03 . 2015], A 132.

252 iqve, 8 87.
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sasamarTlos azriT, firmas Tu surs, rom gam ijnuli iyos im
ukanono aqgtivob isagan, rom el ic kartels ukavSirdeba, mas
martivad SeuZlia Sexvedris Semdeg werilobiT miweros mis
konkurentebs da savaWro asociaciis samdivnhos da ganacxados, rom
mas ar surs ganxiluli iyos kartelis wevrad da miiRos

monawileoba asociaciis SexvedrebSi. 253
meoTxe, cdilobs ra Sewyvitos kartelur sagmianobaSi
monawileoba, firma u  nda iyos frTxilad sakuTari strategiisa da

safaso ganzraxv is gamJRavnebaSi. amasTan, Tu misi ganzraxv a
gamJRavnebulia kartelSi, is swrafad unda ignes uaryofili.
sadao ar aris is faqti, rom sajarod distancireba advilia
im SemTxvevaSi, Tu firmas ar gaumJRavne bia raime konfidencialuri
an sensitiruli informacia. Tuki firmas araferi uTgvams da
ubralod iRebs informacias, man mainc unda daakmayofilos

danarCeni xuTi moTxovna, rom moxdes misi sajarod di stancirebiT

pasuxismgeblobis ga Tavisufleba. magaliTad, evrokavSir is
pirveli instanciis sasamarTlom gaerTianebul sagmeebze T-202/98,
T-204/98 da T-207/98 ganacxada, rom kompania Napier Browns unda
warmoedgina mtkicebuleba, romelic aCvenebda, rom Sexvedra Si

misi monawileoba ar iyo raime antikonkurenciuli mizniT
ganpirobe buli. kerZod, mas unda eCvenebina k  onkurentebisaTvis,
rom Sexvedra Si misi monawileoba sxva suliskveTebiT iyo
gamsWvaluli, vidre maTi. 254

imisaTvis, rom firmam SeZlos kartelisagan sajarod
distancireba, man iseTi STabeWdileba unda Seugmnas Kkartelis
wevrebs, r om is ar iziarebs maT kon kurenciis sawinaaRmdego
gmedeba. aseTi STabeWdilebis Segmna ki Zalian rTulia iseT
SemTxvewaSi, rodesac firmas ukve miwodebuli aqvs sak uTari
safaso ganzraxva . Tu kompania daeswro konkurentebis Sexvedras
da iseTi raRac Tgva , rac ar unda eTqgva, aseT SemTxve vaSi firmas
gauWirdeba Tavisi gmedebis uaryofa da imis damtkiceba, rom man
sajarod distancireba moaxdina kartelisagan. Tumca, amis
Teoriuli Sansi mas mainc aqgvs. 255

mexuTe, Sesabamis firmas unda SeeZlos daamtkicos, rom
bazarze misi S emdgomi komerciuli politka da qceva
damoukideblad iyo gansazRvruli. arsebobs mosazreba imasTan
dakavSirebiT, rom faruli SeTanxmebis mtkicebulebis uaryofa
rTulia ekonomikuri agentebis damoukidebeli mogmedebiT. 256 s
fagti, rom firma kartelis yvela Sexvedras ar eswreboda an/da
gadauxvia SeTanxmebuli mogmedebidan, beilis azriT, ar niSnavs

*3ix. Bailey D, ““Publicly Distancing" Oneself from a Cartel, World Competition 31(2), 2008, 199.

#* ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba

gaerTianebul sagmeebze: T-202/98, TF204/98 da T-207/98,
<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130ded1bd413ae28a442fac92ed5
f708165dd.e34KaxiLc3eQc40LaxqMbN4Obx0Se0?text=&docid=46523&pagelndex=0&doclang=EN&m

ode=I| st &dir=&occ=firsté&part=1&ci d=169637>, [10.03.2015
*%ix. Bailey D, ““Publicly Distancing" Oneself from a Cartel, World Competition 31(2), 2008, 199.

*%ix. Ritter L., Braun D.,European Competition Law: A Practitioner's Guid&, Bd., Kluwer Law

International 2004, 109
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imas, rom igi ar aris SeTanxmebis monawile. misi mtkicebiT,

imisaTvis, rom moxdes Kkartelisagan sajarod distancireba,

Anamdvil ad konkurentuld fasis politikiso g a\
gagebuli unda iyos ro gorc kartelisagan da misi mizn isagan

gamijvnad. am moTxovnis mizani ki naTelia: Sexvedraze gacnobilma

informaciam ganzrax an uneblied zegavlena ar unda moaxdinos

kompaniis Semdgom komerciul sagmianobaze. 257

david beilis azriT, rTulia am kriteriumis dakmayofileba,
radgan ekonomikur agentebs uWirT daamtkicon, rom maTze
zegavlena ar mouxd enia Sexvedraze ganxilul sakiTx s da maT
namdvilad damoukidebeli gadawyvetileba miiRes. 258

sagmeze T-61/99 kompania Adriatica amtkicebda, rom misi
komerciu li da safaso politika gansazRvruli iyo mxolod
arsebuli sabazro pirobebiT da damoukideblad. ekonomikuri
agenti acxadebda, rom misi tarif I dadgenili iyo winaswar,
damoukideblad da fasi s figsaciis Sexvedrebs, romlebsac is
eswreboda , zegavlena ar mouxdenia maT ze. aRniSnuli sakiTxi ar
igna gaziarebuli sasamarTlos mier mtkicebulebis uqgonlobis
gamo. sasamarTlos azriT, kompanias ise ar SeeZlo winasw ar fasi s
dadgena, rom kartelur Sexvedrebs maTze gavlena ar moexdinaT
da, Sesabamisad, cv lilebebic ganexorcielebina fas Si. sasamarTlo
aseve daeyrdno firmis aRiarebas, rom igi Sexvedrebs eswreboda
imisaTvis, rom mieRo informacia konkurentebisagan da maTTvis
miewodebina mis mier winaswar Sedgenili fasi 259

meeqvse, firma aRar unda daeswros Semgom Sexvedr as, rom elic
macavs konkurenciis sawinaaRmdego aqtivob as.

ori azri ar arsebobs imis Sesaxeb, rom Tu ekonomikur agen ts
surs pasuxismgeblobisagan ga Tavisufleba karteluri
Sexvedr isagan sajarod distancirebiT, man Tavi unda Seikavos
kartelis wevrebTan Semdgomi kontagtisagan. miuxedavad imisa, rom
sagmeze T-303/02 kompania Westfaleni amtkicebda, rom igi yvela
Sexvedras ar daswrebia, ar ganuxorc ielebia SeTanxmebuli
mogmedebada agresiul konkurencias uwevda konkurentebs, meore
Sexvedraze misma ganmeorebiTma daswrebam safuZveli gamoacala
imis mtkicebas, rom igi Riad emijneboda da aprotestebda
kartels. 260

amdenad, ekonomikurma agentebma Tavi unda aaridon
konkurentebTan Sexvedras da maTTan sensitiur sakiTx is
ganxilvas. miuxedavad imisa, rom kompaniebis Sexvedraze SeiZleba
marto erT ifirma  awvdides informacias Tavis fas ze da danarCeni

=7 ix. Bailey D, ““Publicly Distancing" One#fefrom a Cartel, World Competition 31(2), 2008, 200.
258
iqve.
*9ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
61/99
<http://curia.europa.eu/juris’”document/document.jsf?text=&docid=48794&pagelndex=0&doclang=en&m
ode=lIst&dir=&occirst&part=1&cid=129831>, [27.05.2015].
%0 ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvtileba sagmeze:

T-303/02
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=66334&pagelndex=0&doclang=EN&
mode=Ist&dir=&occ=first&part=1&cid=122583 >, [ 10.03.2015], A 102.
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konkurentebi mxolod ismendnen miwodebul informacias, es
ukanasknelebic, miuxedavad maTi pasiuri rolisa, iTvlebian

karteluri  Se Tanxmebis  monawiled.  sasamarTlo iziarebs
gadawyvetulebaSi sagmeze Commission v. Anic Partecipazioni SpA
warmodgenil prezumfcias, romlis mixedviTac, Tu ekonomikuri

agenti eswreboda konkurentebis Sexvedras, igi mxedvelobaSi

miiRebs miRebul informacias Tavisi samomavio komerciuli

politikis SemuSavebaSi, Tu amis sawinaaRmdego mtkicebu lebas da
axsnas ar warmaodgens Sesabamisi ekonomikuri agenti. 261
david beilis mtkicebiT , Tu antikonkurenciuli Sexvedr isagan

gamowveuli pasuxismgeblobisagan Tavis arideba surs kompanias,
man unda daakmayofilos zemoT aRniSnuli eqvsive piroba. maTi
Sesrulebis mtkicebis mZime tvirTi awevs Sesabamis ekonomikur
agents. rogorc wesi, imis mtkiceba, rom kompania yvela Sexvedras

ar eswreboda an iyo pasiuri monawile an igi mainc Tavis

damoukidebel sabazro politikas axorcielebda , an aprotestebda
an ar eTanxmeboda Sexve draze ganxilul sakiTx s, konkurenciis
organoebis mier ver igneba gaziarebuli , Tu imis Sesabamisi
mtkicebuleba ar i gneba warmodgenili , rom aRniSnuli eqvsi piroba
pirnaTlad aris Sesrulebuli. 262
3.9. vertikalur SeTanxmeb8&i arsebuli
SezRudv ebi
vertikaluri  SeTanx meba aris SeTanxmeba im ekonomikur

agentebs Soris, romlebic warmoebisa da miwodebis jaWvis
sxvadasxva safexurze sagmianoben. 263 vertikaluri SeTanxmebis
mxareebi, rogorc wesi, erTmaneTis uSualo konkurentebi ar arian,

radgan isini ZiriTadad awarmoeben damatebi T produgtebs an
momsaxurebas da ara konkurent produgtebsa da momsaxurebas. 264
vertikaluri SeTanxmeba SeiZleba daidos rogorc Sualedur,

aseve saboloo sagonelze da momsaxurebaze. magaliTad,
mwarmoebeli yidis sxva ekonomikur agentze sagonels, romelsac
es ukanaskneli iyenebs rogorc nedleuls sxva saqonlis
dasamzadeblad; meore SemTxvevaSi ki, mwarmoebeli yidis sabiTumo
an sacalo movaWreze dasrulebul saqonels saboloo
momxmareblisTvis misayidad. aRsaniSnavia is faqti, rom

mwarmoebels SeuZlia iyos aqtiuri warmoebisa da miwodebis orive
safexurze  erTdroulad

zogadad, vertikaluri SezRudva ufro naklebad sazianoa :
vidre horizontaluri SezRudv a, radgan mas SeuZlia garkveuli
%1 ix. evrokavsSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
49/92 P

<http://curia.europa.eu/juris/ddocument/document.jsf?text=&docid=44311&pagelndex=0&doclang=en&m
ode=lIst&dir=&occ=first&part=1&cid=5539>, [31.05.201%), 12 1.
*2ix. Bailey D, “Publicly Distancing" Oneself from a Cartel, World Competition 31(2), 20082232

%x. Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University

Press, 2011, 629.
iy Bishop S., Walker M, The Economics of EC Competition Law: Concepts, Application and

Measurement,"8Ed., Sweet & Maxwell, 2010, 188
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efeqturob is mniSvnelovnad zrda. komisiis azriT, gansazRvr uli
saxis vertikalur SeTanxmebas SeuZlia ekonomkuri efeqturobis
gaumjobeseba warmoebisa da distribuciis jaWvSi monawile
ekonomikur agentebs Soris ukeTesi koordinaciis xelSewyobiT.

kerZod, maT SeuZliaT Seamciron mxareebis sa operacio da
sadistribucio xarji da moaxdinon gayidvisa da investici is
donis opt  imizacia. 265

mwarmoebels SeuZlia airCios Tavisi produqt Is gayidvis

ramdenime xerxi:

pirveli, daarsos Tavisi sadistribucio qseli da misi
meSveobiT gayidos produqcia ;

meore, SeiZinos sawarmo, romelic ukve  sagmianobs
distribuciis biznesSi da misi meSveobiT moa xdinos  produqciis
realizacia,

mesame, Tavisi produgciis gayidva miandos sxva sawarmos.

pirveli ori xerxis SemTxvevaSi, mwarmoebeli axdens
vertikalur integracias da warmoebisa da distribuciis erTian
jaWvs mxolod erTi kompania axorcielebs. mesame SemTxvevasSi ki,
produqciis warmoeba xdeba erTi kompaniis mier, xolo saboloo
momxmareblisaTvis mis miwodebas axorcielebs meore,
damoukidebeli kompania. es ukanaskneli SeiZleba iyos sabiTumo
an/da sacalo movaWre. Sesabamisad, saqonlis saboloo
momxmarebelze miwodeba Sei Zleba moxdes distributoris, dileris
da komerciuli agentis meSveobiT.

3.9.1. komerciuli agenti

komerciuli agenti SeiZleba iyos iuridiuli an fizikuri
piri. rogorc wesi, misi funqcia SezRuduli a, radgan mas mxolod
SeuZlia awarmoos molaparakeb a xelSekruleba ze da da dos
SeTanxmeh principalis saxeliT. agenti iRebs sakomisios mis mier
ganxorcielebuli gayidv is Sesabamisad an figsirebul xelfass. 266
komerciuli agenti SeiZleba iyos principalis damxmare
organo, romelic warmoadgens principali sawarmos integrirebul

nawils. is a seve SeiZleba iyos damoukidebeli ekonomikuri
operatori, romelic Tavis Tavze iRebs mcire finansur an/da
komerciul risk s, romelic ukavSirdeba g ayidvas an mesame
mxaresTan gaformebuli SeTanxmebis Sesrulebas 267

10%te muxlis pirveli pungtis gamoyenebis mizniT  agentis
SeTanxmebis kvalifikaciisaTvis saWiroa im riskebis dadgena,
romlebic agentma SeiZleba aiRos Tavis Tavze. isini  SeiZleba
zogadad davyoT finansur da komerci ul riskebad. agentis

SeTanxmeb&i gvxvdeba Semdegi saxis riski:

*ix. regulacia #330/210 vertikalur SeTanxmebebisa da SeTanxmebuli praqtikis

mimarT evrokavSiris fungcionirebis Sesaxeb SeTanxmebis 101 -e muxlis mesame
pungtis gamoyenebaze, <http://eurlex.europa.eu/legal
content/EN/ALL/?uri=ELEX: 32010R0330>, [21.03.2015], A &6
®ix . Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 201621

7 ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University
Press, 2011631.
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pirveli, agentis mier principal is saxeliT dadebuli an
molaparakebuli xelSekrulebidan gamomdinare riskeb I,
rogoricaa. magaliTad, marag IS SeZena.

meore, bazris specifi kidan gamomdinare investicias Tan
dakavSirebuli risk i. magaliTad, agents Tavisi sagmianobidan
gamomdinare  SeiZleba  moeTxov os  garkveuli investic iis
ganxorcieleba. eseTi investicia SeiZleba iyos daubrunebeli
xarj is saxiT, radgan konkretuli agtivobis Sewyvetis SemTxvevasSi
ganxorcielebuli investicic T Segmnili qoneba SeiZleba sxva
sagmianobisTvis ar gamodges da misi gayidva mniSvne lovani
danakargebiT moxdes.

mesame, SeiZleba iyos igive produqtis bazarze sxva
agtivobas Tan  dakavSirebuli  riski, rom elsac  principali
mosTxovos agents gansaxorcieleblad. aRsaniSnavia , Is fagti, rom
aseTi agtivoba  ar xorcieldeba principal is saxeliT. agenti maT
axorcielebs sakuTar riskze. 268 gayidvis Semdegi momsaxurebis
gaweva da saTadarigo nawil Is SeZena da Senaxva am risk is nawilSi
Sedis. evrokavSiris pirveli instanciis sasamarTlom sagmeze T-
325/01 ganacxada, rom aRniSnuli risk ebi mniSvnelovan ekonomikur
ris kis saxeobas ar ganekuTvneba. 269

komisiis azriT, evrokavSiris fungcionirebis SeTanxmebis 10%e
muxlis  pirveli punqtis gamoyenebis  mizniT  SeTanxmeba
dakvalificirdeba agentis SeTanxmebad Tu agenti ar iRebs Tavis
Tavze an iRebs mxolod umniSvnelo riskebs im xel Sekrulebas Tan
dakavSirebiT, rom el ic dadebulia an/da molaparakebulia
prin cipalis saxeliT, aseve im risk s, rom el ic ukavSirdeba bazris
specifikidan gamomdinare investicia s da imave produgtis bazarze
principal  is mier moTxovnil sxva agtivoba s.270

amasTan unda aRiniSnos is fa  gtic, rom komisiis azriT, risk i,
romelic ukavSirdeba zogadad agentis momsaxurebis miwodebas,
magaliTad riski imisa, rom agentis Semosavali damokidebulia

misi rogorc agentis warmateb aze an zogadi saxis investiciaze :
magaliTad uZrav qonebaSi an personalSi, umniSvneloa agentis
SeTanxmebis kvalifikaciisaTvis. 271

rogorc wesi, imisaTvis, rom evrokavSiris funqgcionirebis
Sesaxeb SeTanxmebis 101e muxli gavrceldes agentis SeTanxmebaze,
mxedvelobaSi miRebuli unda iyos Semdegi garemobebi :

ffagentma ar unda SeiZinos sakuTrebis ufleba gasayid
saqonelze;

%8 ix. vert ikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation
269 iX. sasamarTlo gadawyvetileba sagmeze: T-325/01,
<http://curia.europa.eu/juris/showPdf.jségsionid=9ea7d2dc30dd07538¢c9b363d45d8aclled4911lecaf62.
e34KaxiLc3qMb40RchO0SaxuRaxb0?text=&docid=59727&pagelndex=0&doclang=EN&mode=Ist&dir=
&occ=firsté&part=1&cid=902283>, [09.09.2015], A 111.

#9 ix. vertikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo,
<http://ec.europa.eu/competition/antitrust/ |l egislation
271iqve.
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fagenti Tavis Tavze ar iRebs saqonlis myidvelisaTvis
miwodebis xar] s;

ffagentma sakuTari xarj IT da riskze ar unda Seinaxos
gasayidi saqoneli;

flagents ar ekisreba mesame mxaris mimarT pasuxismgebloba
gayiduli sagone  IiT gamowveul zianze;

fIxelSekrulebis Seusruleblobis SemTxvevasSi agents
pasuximgebloba ar ekisreba;

flagenti valdebuli ar aris pirdapir i an arapirdapir i
investicia  ganaxorcielos gayidv is stimulirebaSi;

flagenti ar  axorcilebs bazri sTvis damaxasiaTebel

investicia s mowyobil obaSi, uZrav qonebaSi an kadr is swavlebaSi;
flagenti ar axorcielebs sxva sagmianobas, romelic

moiTxoveba principalis mier mocemuli produqtis bazarze, gard a
im SemTxvevisa, Tu misi xarj I anazRaurebulia principalis mier. 272
aRniSnuli CamonaTvali ar aris amomwuravi. Tu agenti gawevs

erT an met zemoT CamoTvlil xarjsa an/da risks, agentsa da
principals Soris dadebuli SeTanxmeba ar dakvalificirdeba
agentis SeTanxmebad. evrokavSiris komisiis azriT, TiToeuli
SemTxveva unda Sefasdes sagmeSi arsebuli garemoebebi dan
gamomdinare da mxedvelobaSi unda ignes miRebuli ufro arsebuli
situaciis ekonomikuri realoba vidre SeTanxmebis samarTlebrivi
Sinaarsi. 273

aRsaniSnavia evrokavSiris komisiisa da sasamarTloebis
gadawyvetilebebis ganxilva mersedes bencisa da
daimlerkraisler IS sagmeze. komisiam ar gaiziara argumenti imis
Sesaxeb, rom eqsportze mersedesis axali mangan is akrZalvis
Sesaxeb SeTanxmeba, romelic Sedga mimwodebelsa da germanul
komerciul agentebs Soris 101 - muxlis pirveli pungtis
regulirebis farglebs gareT xvdeboda imis gamo, rom mxar eebs
Soris dadebuli SeTanxmeba agentis SeTanxmeb as warmoadgenda.
komisiis azriT, mersedes -bencis agentebi iseT i saxis risks
iRebdnen Tavis Tavze, rom e€lic namdvili komerciuli agentis
sferos gareT xvdeboda. 274 Tumca, apelaciaze (sagmeze  T-325/01)27°
evrokavSiris pirveli instanciis sasamarTlom komisiis
gadawyvetilebis es aspeqti gaaugma da ganacxada, rom germanuli
agentebi iTvlebodnen agentebad da komisiam arasworad Seafasa
mimwodebelsa da komerciul agentebs Soris kavSiri. sasamarTlos
ganmartebi T, imis dasadgenad |, warmonagmni  damoukidebeli

22 ix. vertikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation/guidelines_verticalped f >, [ 21. 03.2015], A
Biqve, § 17.

" ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University

Press, 2011, 636.

" ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-

325/01,
<http://cuia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dd07538¢c9b363d45d8aclled4911lecaf62.
e34KaxiLc3qMb40RchO0SaxuRaxb0?text=&docid=59727&pagelndex=0&doclang=EN&mode=Ist&dir=
&occ=first&part=1&cid=902283>, [09.09.2015].
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distributori iyo Tu agenti , unda dadgindes es warmonagmni

Tavis Tavze iRebs Tu ara im risk s, rom el ic gamomdinareobs
principalis saxeliT molaparakebuli SeTanxmebidan. sasamarTlom

aRniSnul sagmeze daadgina, rom Kk ontraqtTan da axali mangan IS
yidvasTan dakavSirebul risk s realurad Tavis Tavze iRebda
mersedes-benci da ara komerciuli agenti. es ukanaskneli

princi palis mier Sedgenili instrugci is mixedviT mogmedebd a
rogorc principalis biznesS I integrirebuli damxmare orga no.
garda amisa, aRsaniSnavia is faqti, rom mangan aze sakuTrebis
uflebas mersedes -benci klients gadascemda da agen ts ar hgonda
fasdakleb aze molaparakebis ufleba. agent s fasdakleba mxolod

misi sakomisios odenobidan SeeZlo gaekeTebina. im fagtma, rom
agenti zogierT aqtivobaze pasuxs agebda da kisrulobda
finansur  valdebulebas gancalkebul baz arze (rogoricaa
magaliTad manqganebis trasp ortireba, sademonstracio mangan is
Sesyidva da nasyidobis Semdegi sagarantio momsaxureba),
sasamarTlos gadawyvetilebaze gavlena ver moaxdina.
komisiis mtkicebiT, eqskluziuri agentis SeTanxmebas zogadad
ar aqvs konkurenciis sawinaaRmdego efeqti. Tumca, Tu masSi
gaerTianebulia erTi brendis SeTanxmeba da xelSekrulebis
damTavrebis Semdeg konkureciaSi ar Sesvlis muxli, SeiZleba
daarRvio s 101-e muxli, Tu mas eqneba bazris daxurvis efeqti. 276
agentis SeTanxmeba  SeiZleba 101 -e muxlis regulirebis
farglebSi moxvdes , Tu isini farul garigebas uwyoben xels, im
SemTxvevaSic ki, Tu principali Tavis Tavze iRebs Sesaba mis
finansur da komerciul risk s. magaliTad, im SemTxvevaSi, rodesac
ramdenime pricipali iyenebs erTi da imave agentebs imisTvis, rom
koleqtiurad ar miscen sxva s am agentebis gamoyenebis saSualeba
an rodesac isini iyeneben agentebs imisTvis, rom farul
garigebaSi Sevidnen sabazro strategia ze an principalebs Soris
moaxdinon sensitiuri sabazro informaciis gacvla. 277

3.9.2vertikaluri SeTanxmeb is ZiriTadi saxeebi

praqtikaSi  gavrcelebulia Semdegi saxis vertikaluri
SeTanxmebebi:

3.9.2 1rerTi brendis 78 SeTanxmeba

276 ix. vertikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/ 1l egislation
2 igqve, 8§ 20.

28 avrokavsSiris konkurenciis politikaSi gamoyenebuli terminebis legsikonSi

komisia ganmartavs erTi brendis ( single brandiny SeTanxmebas, rogorc SeTanxmebas,

romelic moicavs konkurenciaSi ar Sesvlis da gansazRvruli raodenobis

saqonlis SeZenis pirobas. konkurenciaSi ar Sesvlis valdebuleba gvxvdeba

miwodebis an distribuciis SeTanxmebasSi, rac aiZulebs myidvels ar awarmo 0s,

iyidos, gayi dos an gadayidos iseTi produqt i, rom elic konkurencias uwevs

saxelSekrulebo produgts. gansazRvruli raodenobis sagonlis SeZenis piroba

myidvels avaldebulebs koncentracia moaxdinos Sesyidv is did odenobaze.
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aRniSnuli SeTanxmebis safuZvelze distributori

valdebulia. moipovos gansazRvruli an sruli moculoba
produgt isa mxolod erTi mwarmoeblisagan, rac iwvevs
distribuciaSi garkveul efeqtu robas. Tumca, komisiis azriT,

aseTi tipis SeTanxmebebma an msgavsi SeTanxmebebis gselma SeiZleba
gaaerTianos gasa yidi obieqtebi da konkurentebs ar misces
misasvleli sadistribucio gselTan.

konkurenciis organoebis azriT, myidvelis davaldebuleba
SeiZinos erTi gamyidvelisagan misi moTxovnis sruli moculoba,
moculobis umravlesoba an moculobis gansazRvruli raodenoba,
disri buciaSi garkveul efeqturobas uzrunveloyofs. magaliTad,
mimwodebeli Tavis warmoebas da gayidva s ufro didi sifrTxiliT
dagegmavs, gamyidveli ki waxalisebulia ufro aqgtiurad

ganaviTaros mimwodeblis produqci IS marketingi. aseTi
SeTanxmels dros mimwodebeli garkv eul daxmarebas uwevs
disributors. magaliTad, igi aZlevs ma s sabazro odenobaze
dabal procentSi sesxs, utarebs swavleb as da aZlevs sagmian da

finansur rCevebs. Tavis mxriv, distributori valdebulebas iRebs

ar iyidos mimwodeblis  konkurentis  produqti, radgan

mimwodebels  surs, rom mis mier gaweuli daxmareba

distributorma ar gamoiyenos konkurenti produqgtis gasayidad.
konkurenciaSi ar Sesvlis an gansazRvruli raodenobis

saqonlis gayidvis valdebuleba ukrzZ alavs an xels uSlis
disributors konkurenti produqt is SeZenaSi. es ki Tavis mxriv
winaaRmdegobaSi modis konkurenciis samarTlis normebTan,
gansakuTrebiT ki maSin, rodesac aseTi SeTanxmeb a an msgavsi
SeTanxmebebis gseli gasayid obie gtebs erTad kravs da konkurent S
ar aZlevs saSualebas  Sevide S bazarze, rac bazris
antikonk urenciul i daxur vis safrTxes gmnis. Sedagad ki bazarze
konkurencia izRudeba.

bazris daxurvas miT ufro didi efeqti egneba , rac ufro

didia monawile ekonomikuri agentebis sabazro wili da rac ufro
didia konkurenciaSi ar Sesvlis valdebulebis xangrZlivoba.

erT i Dbrendis SeTanxmeb is mimarT sakuTari pozicia
evrokavSiris marTImsajulebis sasamarTlom naTlad gadmosca
Tavis winaswar gadawyvetilebaSi sagmeze C-234/89279 igi exeboda
ludis distribuciis SeTanxmebas, romlis mixedviTac kafes
mesakuTre valdebuli iyo ludis mTli ani moculoba mxolod
erTi momwodebelisagan, kerZod He nni n g-sagan BeeZina Tumca,
mogvianebiT moTxovha mxolod figsirebuli raodenobis Iludis
SeZeniT Semoifargla, ris Semdegac kafes SeeZl 0 ludi sxva

wevri -saxelmwifo danac SeeZina.

Tumca, gamyidvels ar SeuZlia daavalde bulos myidveli misgan SeiZinos
gadasayidi saqonlis 80 procentze meti.
<http://ec.europa.eu/translation/spanish/documents/glossary _competition_archivec, &3 mpif

"% ix. evrokavsSiris marTImsajulebis sasamarTlos gadawyvetileba sagmeze: C-
234/89 <httpi/eurlex.europa.eu/legalontent/EN/TXT/?uri=CELEX:61989CJ0234>, [06.09.2015].
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aRniSnul sagmeze evroka  vSiris marTImsajulebis
sasamarTlom ganacxada:

pirveli, auci lebelia ganisazRvros Sesabamisi bazari da
dadgindes SeTanxmebis samarTlebrivi da ekonomikuri a nalizis
Sedegad konkurent isaTvis bazari daixura Tu ara , an gamoricxuli
iyo Tu ara arsebuli konkurent isa Tvis  gafarToebis

SesaZlebloba;
meore, Tu adgili hqonda bazris daxurvas an gafarToeba

SeuZlebe li iyo, unda ganisazRvros , mocenuli SeTanxmeba zRudavs
Tu ara konkurencias. konkurenciis SezRudvas ki mxolod maSin
egneba adgili, rodesac mwarmoeblis mier dadebuli SeTanxmeba
SesamCnevad iwvevs bazris daxurvas.

komisiis  azriT, erTi brendis SeTanx meba zogadad
konkurencii s sawinaaRmdego xasiaTs atarebs. Tumca, sagmis

detalebis g  acnobis Semdeg SeiZleba misi ga  Tavisuflebac moxdes
101e muxlis mesame punqgtis safuZvel ze.280

3.9.2.2eqskluziuri distribuciis SeTanxmeba

aRniSnuli  SeTanxmeba imunitets aZ levs distributor S
garkveul teritoriaze. ma s ekrZaleba sxva distributoris
teritoriaze  rogorc  aqtiuri, aseve  pasiuri gayidv is
ganxorcieleba.  komisia  skeptikurad  uyurebs  eqsk luziur

distribuciis SeTanxmebas, gansakuTrebiT ki, Tu is aseve moicavs
absolutur teritoriul dacvas.

sasamarTlos gancxadebiT, egskluziuri  sadistribucio
SeTanxmeba ar warmoadgens konkurenciis SemzRudvel SeTanxmebas,

rodesac mwarmoebeli Sedis axali bazarze da , Sesabamisad,
mniSvnelovani investicii s ganxorcieleba aris saWiro. 281

komisiis mtkicebiT, eqgskluziuri sadistribucio SeTanxmeba,
rogorc wesi, zRudavs gayidva s sxva egskluziur teritoria ze,

amcirebs brendis SigniT konkurencias da iwvevs bazris gayofas,
ramac SeiZleba gamoiwvios fasis diskriminacia. Tu yvela
mimwodebeli an  maTi umravlesoba iyenebs  eqskluziur
distribucias, maSin mcirdeba konkurencia da xeli ewyoba farul
garigebebs orive, distribuciisa da warmoebis doneze, aseve xdeba
bazris daxurvac. rac ufro di dia mimwodeblis sabazro wili, miT
ufro didia brendsSigniT konkurenciis SezRudva. 282

komisiis azriT, rogorc wesi, bazris daxurvis problema ar
warmoigmneba im SemTxvevaSi, Tu eqskluziuri distribuciis
SeTanxmeba ar aris gaerTianebuli erTi bredis SeTanxmebasTan. 283

8 ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University
Press, 2011, 665.

1 ix. vertikalur SezRudvebze evrokavSiris komisiis saxelm ZRvanelo,
<http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en.pdf>, [21.0382615],
8 ix . Jones A., Sufrin BEU Competition Law Text, Cases, and Material$E4l., Oxford University
Press, 2011, 666

8 ix. vertikalur SezRud vebze evrokavSiris komisiis saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en.pdf>, [21.03.2055],
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3.9.2.3SerCeviTi distribuciis sistema

Tu momwodebels unda Segmnas Tavisi sagonelis imiji an/da
imis uzrunvelyofa moaxdinos, rom gayidvas Tan erTvodes
specifi  kuri momsaxurebis piroba , mas SeuZlia airCios aRniSnuli
sistema. am SemTxvevaSi momwodebeli Se arCevs sacalo movaWres
raodenobis an xarisxis an/da adgilmdebareobis mixedviT.

SerCeviTi distribuciis sistemisaTvis ZiriTadad
damaxasiaTebelia  xarisxobriv -Tvisobrivi da  raodenobrivi
kriteriumebi.

sasamarTlos azriT, SerCeviTi distribuciis sistema ar
arR vevs 10te muxlis pirobebs, Tu gadamyidveli SerCeul ia
Tvisobrivi xasiaTis obieqturi kriteriumi s safuZvelze, rac
ukavSirdeba gadamyidvel isa da misi personalis teqgnikur
kvalifikacias (ma galiTad, maT unda SeeZloT maRal kvalificiuri

gayidvis Semdegi momsaxurebi s gaweva) da savaWro farTis
Sesabamisobas.

raodenobrivi kriteriumi pirdapir iTvaliswinebs potenciuri
dilerebis raodenobis SezRudvas. magaliTad, mwarmoebeli
moiTxovs maTgan gayidvis minimalur an magsimalur odenobas.
garda amisa, es kriteriumi SeiZleba ase ve iTvaliswinebdes

dilerebis figsirebul raodenobas gansazRvrul teritoriaze.

magaliTad, Thilisis TiToeul raionSi mxolod erTi dileri

unda iyos warmodgenili. aRniSnuli  kriteriumis  mimarT

evr okavSiris konkurenciis organoeb s uaryofiTi damokidebuleba
agvT da, Se sabamisad, 101e muxlis darRvevad afaseben raodenobriv
kriteriums. garda amisa, maTi azriT, aRniSnuli muxlis darRvevad

iTvleba  SeTanxmebis IS debuleb a, romelic moiTxov s
distributorisagan marag is gansazRvruli raodenobis gqonas. aseve
is pirob a romel ic avald ebulebs distributors igonios
gansazRvruli minimaluri odenobis wliuri brunva. 284

imisaTvis, rom konkurencias ar ewinaaRmdegebodes SerCeviTi
distribuciis  sistema , Semdegi  kriteriumebi  unda  iyos

dakmayofilebuli:

1. kriteriu  mebi ar unda iyos bundovani;

2. produgtimo msaxureba Tavisi xasiaTiT an/da niSnebiT unda
saWiroebdes SerCeviTi distribuciis sistemas;

3. distributor i unda SeirCes  xarisxobrivi  xasiaTis
obieqturi kriteriumebiT (magaliTad: Senobis zoma, kad rebis
Sesabamisi kvalifikacia);

4. kriteriumebi dadgenili undaiy os sayovelTaod ;

5. ar unda moxdes kriteriumebis diskriminaciulad gamoyeneba
zogierTi sacalo movaWris sawinaaRmdegod;

6. kriteriumebi ar unda moiTxovdes imaze mets , frac aris
real urad saWiro Sesabamisi produqt isaTvis/momsaxurebisaTvis. 285

*ix . Jones A SufrinB., EU CompetitionLaw Text, Cases, and Materid" ed, Oxford University

Press2011, 671-672.

% ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-

19/97, <http://eurlex.europa.eu/legt ont ent / EN/ TXT/ ?2ur i =CELEX: 61991TJ0019>,
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brenda sufrin  isa da alison jonsis azriT, zogadad

SerCeviTi distribuciis sistema gamarTlebuli a ori kategoriis
produqgt ze:

pirveli, es aris teqnikurad rTuli produgti. am SemTxvevasSi

aucilebelia imis dadgena, tegnologia , romelic mocemulia
garkveul produqtSi , imdenad rTuli a Tu ara , rom saWiro a misi
distribucia specializirebuli sabiTumo da saca lo movaWri s
mier.

meore, mdidruli an bre nduli produgqt I. am SemTxvevaSi aseve
aucilebelia imis Sefaseba , mwarmoebels sWirdeba Tu ara brendis

imijis dacva da momxmareblis Sexedulebidan gamomdinare ,
produqtis eqskluziuroba da prestiJi daculi unda ignes Tu
ara. 286

SerCeviTi distribuciis sistema evrokavSirSi gamarTleb uli
iyo sagmeze 26/76, radgan ig | moicavda maRali xarisxis da
tegnikurad ganviTarebul produqcias da xangrZliv

samomxmareblo saqonels. 287
aRsaniSnavia is garemoeba, rom gazeTebi da perioduli

gamocemebi, sasamarTlos azriT, warmoadgenda iseT produq cias ,
rom lis distribucia saWiro iyo SerCeviTi distribuciis

meSveobiT. sagmeze 243/85 sasamarTlom ganacxada, rom gazeTebisa
da perioduli gamocemebis di stribuciisaTvis  SeiZleboda
SerCeviTi distribuciis gamoyeneba misi specifi kuri bunebidan
gamomdinare, rac 101 -e muxlis darRvevad ar CaiTvleboda.
perioduli gamocemebis specifi kuri buneba ki imaSi gamoixateboda,

rom maTi gayidva SeiZleboda mxolod sacalo movaW reebi s mier
Zalian SezRudul periodSi. aRsaniSnavia is ga remoebac, rom

gamomcemlebi Tavis mxriv valdebulebas kisruloben daibrunon is
egzemplarebi, romlebic ar gayidula. es ki, sasamarlos
mtkicebiT, Tavis mxriv, gamomcemlebsa da distributorebs Soris
produgti s mudmiv gacvlas iwvevs. 288

komisiis azriT, Tu bazarze arsebobs aseTi xasiaTis erTi da
igive SeTanxmebebis gseli, maSin didi albaToba arsebobs imisa,
rom konkurencia bazarze SeiZleba SeizRudos.

3.9.2.4savaWro sivrceSi farTis gamoyofis SeTanxmeba

savaWro s ivrceSi SesvlisaTvis mimwodebeli winaswar uxdis
gadasaxads distributors imisTvis, rom am ukanasknelma Tavis
savaWro sivrceSi gamouyos mimwodebels savaWro farTi.

gadasaxadi, rogorc wesi, aris figsirebuli, e rTjeradi.
gansazRvrul SemTxveva Si aRniSnuli SeTanxm ebis safuZvelze
SeiZleba moxdes sxva distributor isaTvis bazris

% ix . Jones A SufrinB. EU CompetitionLaw Text, Cases, and Maial, 4" ed, Oxford University
Press2011, 670.

#7 ix. sasamarTlos gadawyvetileba sagmeze: 26/76, <http://eutex.europa.eu/legal
content/EN/TXT/?uri=CELEX:61976CJ0026>, [06.09.2015].

8 ix . Jones A SufrinB. EU CompetitionLaw Text, Cases, and Mai@, 4" ed, Oxford University

Press2011 670.
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antikonkurenciuli daxurva, rac konkurenciis organoebis Carevas
saWiroebs. 289

3.9.2.5. gamsazRvruli  kategoriis  produqciis martvis
SeTanxmeba

am SeTanxmebis safuZvelze, distributori mimwodebels
aZlevs uflebas gansazRvruli kategoriis produq ciis  marketingi
moaxdinos, maT Soris sxva mimwodebl IS imave kategoriis
produqg ciis ac. aRniSnulis safuZvelze, mwarmoebels ufleba aqvs
zegavlena moaxdinos produq ciis ganlagebaze da, zogadad,
produq ciis marketingze konkretul maRaziaSi. gansazRvrul
SemTxveaSi, aseTi xasiaTis SeTanxmeba m SeiZleba konkurenti
mimwodeblebisaTvis bazris antikonkurenciuli daxurva
gamoiwvios da Sedagad konkurenciac SeizRudos. gansakuTrebiT
aseTi Sedegi SeiZleba dadges, rodesac mimwodebels S euZlia
zegavlena moaxdinos distributoris marketingul
gadawyvetileb aze, SezRudos an araxelsayrel mdgomareobaSi
Caayenos konkurenti mwarmoeblis produq ciis distribucia. 290

3.9.2.6frenSaizingis SeTanxmeba

aRniSuli SeTanxmebis safuZvelze frenSaizis mimcemi axdens
inteleqtualuri  sakuTrebis  uf leb is licenziiT gadacemas
frenSaizis mimRebze. frenSaizingis SeTanxmeba moicavs romelime
savaWro niSans da nou -haus saqonelisa an momsaxurebis
gamoyenebaze da distribuciaze. rogorc wesi, frenSaizis mimcemi
frenSaizis mimR ebs  xelSekrulebis  mogmedebis  periodSi
komerciul da tegnikur daxmarebas uwevs. frenSaizingis sistema
saSualebas aZlevs frenSaizis mimRebs damoukidebeli biznesi
awarmoos frenSaizis mimcemis saxelisa da nou -haus gamoyenebiT.

frenSaizingis SeTanxmebiT, frenSai zis mimRebi sazRaurs
uxdis frenSaizis gamcems misi i nteleqtualuri sakuTrebis
ufleb is gamoyenebisaTvis. imisaTvis, rom frenSaizis sistema
gamarTulad muSaobdes, mniSvnelovania , rom TiToeuli frenSaizis
mimRebi asrulebdes frenSaizis gamcemis mier Sedg enil erTi an
komerciul standart s, radgan, momxmareblis TvalsazrisiT, yvela
frenSaizis savaWro erTeuli erTi da imave standarts unda
akmayofilebdes. Sesabamisad, frenSaizis gamcems ufleba unda
hgondes frenSaizis mimRebs mosTxovos erTiani standartebis
Sesruleba. garda amisa, frenSaizis mimcemisaTvis mniSvnelovania
moaxdinos sakuTari inteleqgtualuri sakuTrebis uflebis dacva
xelSekrulebis meSveobiT. Sesabamisad, evrokavSiris konkurenciis
organoebma ganacxades, rom iseTi Kkategoriis SezRudvebis

daweseba, rac gaTvaliswinebuli a erTiani standartis
damkvidrebisa da inteleqtualuri  sakuTrebis uflebebis

dasacavad, ar arRvevs 101 -e muxls. Tumca, komisiis azr iT, Tu
frenSaizingis SeTanxmeba Seicavs iseT SezRudv as, rom elic
289y vertikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo, § 203 -205.

*jqve, § 209-210.
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bazri s dayofas an gadasayidi fasis SenarCunebas (RPM) axdens,
mdze 101-e muxli gavrc eldeba. aseTma SezRudva m SeiZleba

gamonaklis SemTxvev aSi daakmayofilos 10te muxlis mesame
pungti 291 amasTan, gasaTvaliswinebelia is fagti, rom zogadad,
ubralod fasze saxelmZRvanelo principebis miwodeba ar

warmoadgens konkurenciis SezRu dvas.
frenSaizingis SeTa nxmeba xSirad Se icavs sxvadasxva saxis
SezRudvas - SerCeviTi disrtibuciis, konkurenciaSi ar Sesvlis

da egskluziuri distribuciis muxlebs £ rac 101 -e muxlis
darRvevad ar unda CaiTvalos.
evrokavSiris konkurenciis organoebis azriT , SezRudva,

romelic zRudav s frenSaizis mimRebis SesaZleblobas gaxsnas
igive xasiaTis maRazia xelSekrulebis mogmedebis dros an misi
dasrulebis Semdeg gonivrul periodSi, franSaizingis gamcemis

Tanxmobis gareSe ar SezRudavs konkurencias , Tu isini
aucilebelia xel SekrulebiT gaTvaliswinebuli nou -haus
dasacavad.

garda amisa, frenSaizis mimcems SeuZlia wauyenos Semdegi
moTxovnebi frenSaizis mimRebs:
1. gamoiyenos frenSaizis gamcemis meTodebi da nou -hau;
2. frenSaizis mimcemis instruqciis mixedviT gaxsnas da
moawyos gasayi di farTebi;
3. moipovos frenSaizis mimcemis Tanxmoba frenSaizingis

gadacemamde;
4. gayidos mxolod frenSaizis mimcemis mier miwodebuli
produq cia ;
5. miiRos frenSaizis mimcemis Tanxmoba yvela reklamaze. 292
3.9.3. regulacia  # 330/201¢3
evrokavSiris Kkomisiis mier 2010 wels SemuSavebul igna
regulacia  #330/2010 evrokavSiris  funqcionirebis  Sesaxeb
SeTanxmebis 10te muxlis mesame punqtis vertikaluri
SeTanxmebebisa da SeTanxmebuli pragtikis mimarT gamoyenebaze.
komisiam imave wels SeimuSava saxelmZRvaneloc aRniSnuli

regulaciis ga mosayeneblad. 294

regulaciis mixedviT, vertikaluri SeTanxmeba niSnavs im or
an met ekonomikur agents Soris SeTanxmebas an SeTanxmebul
pragtikas, rom elic SeTanxmebis an SeTanxmebuli praqgtikis
miznidan gamomdinare, warmoebisa da distribuciis sxvadasxva

#Lix . Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 646.
#2ix . Jones A., Sin B., EU Competition Law Text, Cases, and Material® E4i., Oxford University
Press, 2011, 675.

293 ix. regulacia #330/210 vertikalur SeTanxmeb isa da SeTanxmebuli praqtikis
mimarT evrokavSiris funqgcionirebis SeTanxmebis 101 -e muxlis mesame pungtis
gamoyenebaze, <http://eurlex.europa.eu/legatontent/EN/ALL/?uri=CELEX:32010R0339
[21.03.2015].

2% ix. vertikalur SezRudva ze evrokavSiris komisiis saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en|[2df03.2015]
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safexur ze sagmianoben. vertikaluri SeTanxmeba Seicavs iseT
pirobebs, rom elTa mixedviTac mxareebs SeuZliaT Seisyidon,
gayidon an gadayidon gansazRvruli saqoneli an momsaxureba. 101 -e
muxlis  Sinaarsidan gamomdinare, saboloo momxmarebelTan
gaformebuli SeTanxmeba ver CaiTvleba vertikalur SeTanxmebad,
radgan, rogorc viciT, aRniSnuli muxli mxolod or an ramdenime
ekonomikur agents Soris arsebuli SeTanxmebis, SeTanxmebuli
praqtikis da ekonomikuri agentebis asociaciis gadawyvetileb IS
mimarT gamoiyeneba 29>

komisiis mier S emuSavebuli regulacia kanonierad cnobs
ekonomikuri  agentebis vertikalur SeTanxmeba s 101-e muxlis mesame
punqgtis safuZvelze, Tu es SeTanxmeb a akmayofileb s regulaciT
gansazRvrul moTxovnebs.

regulacia ar gamoi yeneba im vertikaluri SeTanxmeb is mimarT,
romelic  dadebulia konkurent ekonomikur agenteb s Soris. Tumca,
rogorc wesi, ga  Tavisufleba gamoiyeneba konkurenti ekonomikuri
agentebis ormxrivi vertikaluri SeTanxmebis mimarT.

komisiis azriT, ZiriTadad vertikaluri SezRudv a
konkurenciis mxriv problema s iwvevs mxolo d masSin, rodesac
arasakmarisi konkurenciaa vaWrobis erT an ramdenime safexurze,
e.i. Tu garkveuli sabazro Zalaufleba arsebobs mimwodeblis an
gamyidvelis an orive doneze. 29 konkurenciis samarTlis ZiriTadi
mizani aris ekonomikur agentebs Soris konkurentuli pi robebis
Segmna da SenarCuneba. komisiis SexedulebiT, mniSvnelovania
brendebs Soris konkurenciis arseboba. Tu maT Soris efeqtur
konkurencias aqvs adgili, brends SigniT (e.i. erTi brendis
distributorebs Soris gayidva) konkurenciis Semcireba ver
gamoiwvevs negatiur Sedegs momxmarebelze. 297 amasTan, komisia
aRniSnavs, rom am SemTxvevaSi saubari ar aris ekonomikuri
agentebis im sabazro Zalauflebaze, romelic moiTxoveba

evrokavSiris fungcionirebis Sesaxeb SeTanxmebis 102e muxliT, e.i.
vertikalur SeTanxmeba  Si sabazr o Zalaufleba ufro naklebic
SeiZleba arsebobdes , vidre dominant ekonomikur agent S
moeTxoveba 102e muxlis safuZvelze. 298

vertikaluri SezRudva moicavs SeTanxmebis erT -erTia n orive
mxaris garkveuli ufleb is SezRudvas. ZiriTadad vertikaluri
xasiaTis xelSekruleb aSi SevxvdebiT Semdegi xasiaTis
SezRudvebs:

1. fasi sa da sxva savaWro pirob is SezRudvas, romelSic
agents/distributors SeuZlia saqonlisa an momsaxurebis gayidva.
2. teritoriis SezRudvas, romlis gareTac agents/distributors

ekrZaleba sagonlisa an momsaxurebis gayid va,
3. im klient ebis jgufze SezRudvas, romlis  mimarTac
agents/distributors  SeuZlia ganaxorcielos saqonlisa da

momsaxurebis gayidva .

*Sjgve, § 25.
29 igqve, § 6.
#Tiqve, § 102.
298iqve, § 97.
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vertikaluri SeTan xmeba regulaciiT dadgenili
gaTavisufleb  isagan mxolod maSin sargeblob s, Tu misi mxareebis
sabazro wil i ar aRema teba regulaciiT gansazRvrul odenobas.
regulaciis mesame muxlis mixedviT, vertikaluri SeT anxmeba
Tavisufldeba akrzZalv isagan, Tu mimwodeblis da myidvelis
sabazro wilebi cal -calke Sesabamis baz arze ar aRemateba 30
procents . Tumca, vertikaluri SeTanxmeb Is gaTavisufleba ar
moxdeba, Tu is Seicav s regulacis meoTxe muxISi mocemul
romelim e mZime SezRudvas. aRsaniSnavia is faqti, rom 2014 wlis 1
seqtembers miRebuli sagarTvelos mTavrobis dadgenileba #526,

romelic konkurenciis Sem zRudveli xelSekrulebis akrzZalv idan
ganonaklisebs exeba, aseve Seicavs 30 procentian zed a zRvars
vertikaluri  SeTanxmebe is kanonis me -7 muxli s akrZalv idan
gaTavisuflebisaTvis. 299

komisiis azriT, Tu bazarze msgavsi vertikaluri SezRudvebis
paralelur i gseli arsebobs, r ac Sesabamisi bazris 50 procen ts

aRemateba, konkurenciis SesamCnevad SezRudvis riski bazarze
didia. regulacia # 330/2010 aseTi vertikaluri SeTanxmebebis
mimarT ar gamoiyeneba. 300

regulaciis meoTxe muxISi mocemulia Semdegi saxis mZime
SezRudvebi:

pirveli SezRudva exeba saqonlisa da m omsaxurebis gasayid
fass. kerZod, mimwodebels ar aqvs ufleba daudginos
distributors gasayidi sagonlisa an momsaxurebis minimaluri
fasi an moaxdinos gadasayisi fasis figsacia. Tumca, mas SeuZlia
ganusazRvros magqsimaluri fasi an misces sarekomendacio fasi
i mis gaTvaliswinebiT, rom es ar gautoldeba figsirebul an
minimalur fass zewolis an sxvadasxva stimulis meSveobiT.

meore SezRudva exeba teritorias, romelSic saqgoneli an
momsaxureba unda gaiyidos an Kklientebs, visac unda miyidos

distributorma/dilerma. aRniSnu li SezRudviT SeiZleba moxdes
evrokavSiris erT -erTi  mniSvnelovani miznis, erTiani bazris
ugulebelyofa, radgan mimwodeblis mier evrokavSiris erTiani

bazari SeiZleba sxvadasxva distributors Soris ganawildes . am
ukanasknelebs unda hqondeT ufleba damoukideblad gadawyviton

sad gayidon da vis miyidon saqoneli da momsaxureba. aRniSnuli
SezRudva ramdenime gamonaklis iTvaliswinebs. kerZod,
mimwodebels ufleba aqvs:

1 SeuzRudos distributors agqtiuri gayidva im egskluziur
teritoriaze an im eqgskluziur klientze, rom elic
dare zervebulia mimwodeblisTvis an ganawilebulia mimwodeblis
mier sxva distributorisTvis/dilerisTvis.

290 x . saqar Tvel os mTavrobi s dadgenil eba #526 Akonkur e

xel Sekrul ebi s akr zZal vi dan gamonaklisis
<http://competition.ge/ge/page2.php?p=4&m=199>, [31.05.2015], 8.

0ix. regul  acia #330/210 vertikalur SeTanxmeb  isa da SeTanxmebuli pragtikis

mimarT evrokavSiris fungcionirebis Sesaxeb SeTanxnebis 101-e muxlis mesame

pungtis gamoyenebaze, <http://eurlex.europa.eu/legal
,content/EN/ALL/?uri=CELEX:32010R0330>, [21.03.2015], 6.
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1 SeuzRudos vaWrobis sabiTumo doneze mogmed myidvel s
saboloo gamomyeneblebisaTvis sagonlis miyidva

1 SeuzRudos SerCeviTi sadistribucio sistemis wevrebs
gamoyof il teritoriaze ara avtorizirebul distributorebze

gayidva .

1 SeuzRudos distributors/dilers sxva saqonlis
dasamzadeblad komponent is miyidva im klientze, rom elic
gamoiyenels ma konkurentuli produgtis sawarmoeblad.

mesame SezRudvis Sesabamisad mimwalebels ar  SeuZlia
Seuzudo s im SerCeviTi sadistribucio sistemis  wevri, romelic
sacalo movaWr@, aqtiurad an pasiurad miyido s saqoneli an
momsaxureba  saboloo gamomyenedls . Tumca, mas SeiZleba
aekrZalos ara avtorizirebuli distirbutor isaTvis miyidva .

meoTxe SezRudva mimwodeblebs mouwodebs ar SezRudo s
vaWrobis Tundac sxvadasxva safexurze myofi  distributorebi
erTmaneTan vaWrobasSi.

mexuTe SezRudva exeba saTadarigo nawil is  miwodebas.
saTadarigo nawil is mwarmoebelsa da im myidvels , romelic am
nawils Tavisi produgt is sawarmoeblad gmnis ar unda aekrZalo s
an SeezRudos saTadarigo  nawilis saboloo gamomyeneblisaTvis

damoukidebeli SemkeTeblisaTvis an servisis mimwodeblisaTvis
miyidva 301

garda am mZime SezRudvebisa , regulacia Seicavs ew. ruxi
feris  akrZalvebis sias, romelTa Casmavertikalur SeTanxmebaSi
avtomaturad ar iwvevs regulaciiT gansazRvruli
pasuxismgeblobis ga Tavisuflebis gamouyeneblobas . aseTi
SezRudvebi detalurad unda ignes Seswavlili da Tu dadginda ,
rom  konkurencias gadametebiT zRudavs , maSin SeTanxmeba
akrzal uli igneba. regulaciis mexuTe muxlis pirvel punqgtSi
mocemulia ruxi feris Semdegi SezRudvebi :
1. konkurenciis ar gawevis muxli , romelic ar unda iyos
ganusazRuvrel vadiT an misi xangrZlivoba ar unda aRematebodes
5 wels . amasTan komisiis azriT , konkurenciaSi ar  Sesvlis
valdebuleba , romelic avtomaturad ganaxlebadia xuT welze meti
vadiT , ixulisxmeba rom grZeldeba ganusazRuvreli vadiT .

2. piroba, romelic pirdapir an iribad avaldebulebs myidvels
SeTanxmebis Sewyvetis Semdeg ar awarmoos, ar Seisyidos, ar
gayidos anarg adayidos gansazRvruli sagoneli an momsaxureba;
piroba, romelic pirdapir an iribad avaldebulebs SerCeviTi
distribuciis sistemis wevrs ar gayidos romelime konkurenti

momwaodeblis brendi.
xuT wliani vada ar gamoiyeneba, maSin rodesac
xelSekrulebiT ¢ ansazRvruli sagoneli an momsaxureba iyideba

gamyidvelis mier im farTidan, romelic ekuTvnis mimwodebels an
nagiravebi agvs mimwodebels mesame mxarisagan. am SemTxvevaSi,
konkurenciaSi ar Sesvlis muxli ar unda aRematebodes im

so1 iqve, 4.
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periods, ra periodiTac myidveli sargeblobda am farTiT. 302
meore punqtiT gaTvaliswinebuli valdebulebis mimarT

regulaciiT gaTvaliswinebuli pasuxismgeblobisagan

gaTavisufleba  gamoiyeneba, Tu Semdegi pirobebi igneba

dakmayofilebuli

1 valdebuleba ukavSirdeba im saqonelsa da momsaxurebas,

romeli ¢ saxelSekrulebo saqonels an momsaxurebas uwevs

konkurencias;

1 valdebuleba Semofarglulia im farTiT, romelSic

myidveli sagmianobs xelSekrulebis periodSi;

M valdebuleba saWiroa im nou -haus dasacavad, romelic
mimwodebelma gadasca myidvels;
1 am valdebulebis period I SezRudulia xelSekrulebis
dasrulebidan erT wlamde vadiT. 303
3.9.4. vertikalur SezRudva ze komisiis saxelmZRvanelo 304

komisiis mtkicebiT, 101  -e muxlis mizania imis uzrunvelyofa,
rom ekonomikurma agentebma ar dadon iseTi SeTanxmeb a, maT Soris
vertikaluri SeTanxmeb a, rom elic zRudav s bazarze konkurencias
momxmarebli s sazianod. vertikaluri SezRudv is Sefaseba aseve
mniSvnelovania erTiani integrirebuli bazris miznis miRwevis
konteqgstSic. komisiis azriT, bazris integracia aZlierebs

konkurencias evrokavSirSi da moaqvs sarg ebeli
momxmareblisaTvis. Sesabamisad, kompaniebs ar unda SeeZ| oT kerZo
barier is Segmna wevr-saxelmwifoebs Soris, m aSin rodesac
saxelmwifo barier i warmatebiT aris aRmofxvrili. 305

garda aRniSnuli regulac iT gaTvaliswinebuli jgufuri
gaTavisuf lebisa, vertikaluri SeTanxmeba sargeblobs e.w. de
minimis wesiTac. am wesis mixedviT, vertikaluri SeTanxmeb aze,
romel ic dadebulia ara konkurent ekonomikur agentebs Soris da
maTi individualuri sabazro wili Sesabamis bazarze ar aRemateba
15%, 102 muxlis pirveli pungti ar vrc eldeba, imis

gaTvaliswinebiT, rom SeTanxmeba romelime mZime SezRudvas ar

iTvaliswinebs. aRsaniSnavia is faqti, rom Tu vertikaluri

SeTanxmebis mxareebis individualuri sabazro wili aRemateba 15

procents, is avtomaturad ar arRvevs 101 -e muxlis  pirvel punqts.

aseT SeTanxmeba SeiZleba mainc ar hgondes SesamCnevi efeqti wevr

saxelmwifoebs Soris vaWrobaze an konkurencia sagrZnoblad ar

SezRudo s. Sesabamisad, komisiis azriT, saWiroa vertikaluri

SeTanxmels samarTlebrivi da ekonomikuri kontegstiT analizi 306
imisTv is, rom arsebobdes ekonomikur agentebs Soris

SeTanxmeba 10& muxlis Sinaarsidan gamomdinare, saWiroa

302 iqve, 5.2.

jqve, 5.3.

%4 ix. vertikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo,
;Qttp://ec.europa.eu/competition/antitrust/legisIation/guideIines_vertical_en.pdf>, [21.03.2015].

iqve, 8§ 7.
306 iqve, 8 9.

101



SeTanxmebis mxareebma gamoxaton erToblivi ganzraxva imogmedon
bazarze gansazRvruli mimarTulebiT. ganzraxvis gamoxatvis

formas mniSvneloba ara aqvs, ramd enadac igi warmoadgens
mxareebis ganzraxvis sando gamoxatulebas. im SemTxvevaSi Kki,
rodesac ar arsebobs naTeli SeTanxmeba survilebis Tanxvedrisa,

komisiam unda daamtkicos, rom erTi mxaris calmxrivma politikam

miiRo meore mxaris usityvo T anxmoba. vertikalur I SeTanxmebis
SemTxvevaSi arsebobs ori gza calmxrivi politikis mimarT

usityvo Tanxmobis gamosavlenad. pirveli, es Tanxmoba SeiZleba
gamomdinareobdes winaswar Sedgenili generaluri SeTanxmebiT
miniWebuli uflebamosilebidan. magaliTad, winaswar Sedgenili
SeTanxmebis debuleba uflebas aZlevs mxares SemdgomSi miiRos
gansazRvruli calmxrivi politika, romelic meore mxarisaTvis

savaldebulo igneba. Sesabamisad, am politikaze usityvo Tanxmoba

SeiZle ba gamomdinareobdes am debuleb is safuZvelze. meore, Tu
aseTi naTeli Tanx moba ar arsebobs, komisias SeuZlia daamtkicos
dumiliT gamoxatuli Tanxmobis arseboba. amisTvis saWiroa
komisiam, pirvel rigSi, aCvenos, rom erTi mxare saWiroebs meore
mxarisagan naTel an nagulisxmev TanamSromlobas misi calmxrivi

politikis implementaciisaTvi S. meore rigSi, komisiam unda
daamtkicos, rom me ore mxare asrulebda am moTxovna s calmxrivi
politikis pragtikaSi danergviT. magaliTad, Tu mimwodeblis mier

miwodebis calmxrivi Semcirebis gamocxadebis Semdeg, rac miznad
isaxavda paraleluri vawrobis Tavidan ac ilebas, distributorma
dauyovnebliv  Seamcira SekveTis  raodenoba da Sewyvit a
paralelur vawWrobaSi monawileoba. am SemTxvevaSi , igulisxmeba,
rom distributor i mdumared daTanxmd a mimwodeblis calmxriv
politikas. Tumca, Tu distributori gaagrZelebs paralelur

vaWrobas an gamonaxavs axal gza s, rom ganaxorcielos
paraleluri  vaWroba, am  SemTxvevaSi igulisxmeba, rom

dis tributori ar eTanxmeba mimwodeb | is calmxriv politikas.
xSiria  Sem Txveva, rodesac mimwodebeli, monitoringisa da
dajarimebis sistemas iyenebs Tavisi calmxriv I politikis

iZulebiT gansaxorcieleblad. am SemTxvevaSi, gamoyenebuli
iZulebis donis Sesabamisad, SeiZleba dadgindes mdumare
Tanxmobis arseboba. 307

komisiis mtkicebiT, rodesac ga nvixilavT  vertikalur
SeTanxmebs, imis dasadgenad mosdevs Tu ara mas Sedegad 101-e
muxlis Sinaarsidan gamomdinare konkurenciis SesamCnevi SezRudva,
saWiroa detalurad ganvixiloT Semdegi faqtorebi:
SeTanxmebis buneba;
vertikaluri SeTanxmebis mxareebis sabazro wili;
konkurentebis sabazro wili;
xelSekrulebiT gansazRvruli sagonlis myidv elebis sabazro
Zalaufleba,;
i  Sesasvleli barieri;
1  bazris momwifebuloba;

1
T
T
1

807 igve, 8 25.
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1 vaWrobis done;

1  produgtis buneba,;
1 sxva faqgtorebi.
3.9.5. vertikalur SeTanxmeb&i arsebuli ZiriTadi
SezRudvebi

3.9.5.1gadasayidli fasis gansazRvris SezRudva

rogorc zemoT aRiniSna , regula ciis me -4 muxli mimwodeb els
ukrZalavs gadasayidi fasis gansazRvras da dilersa da
distributors  aZlevs  gadasayidi  fasis = damoukideblad
gansazRvris  SesaZleblobas. kerZod, aRniSnuli  muxIiT
akrZalulia iseTi vertikaluri SeTanxmebis dadeba, romelic
pirdapir an ara  pirdapir axdens fasis figsacias an adgens
minimalur gadasayid fass. gadasayidi fasis SenarCuneba SeiZleba

noxdes iribi xerxiTac. magaliTad, Tu mimwodebeli gansazRvravs
distribuciis marJas an fasdaklebis magsimalur odenobas. 308
aRsaniSnavia is faqgtic, rom kom isiis azriT, mimwodeblis mier
magsimaluri fasis gansazRvra an sarekomendacio fasi s miTiTeba,
rogorc wesi, ar warmoadgens 101 -e muxlis darRvevas.
konkurenciis organos mtkicebiT, gadasayidi fasis
SenarCunebam SeiZleba gamoiwvios Semdegi uaryofiTi Sedegi :

pirveli, fasis gamWuvirvalobis gaZlierebiT mimwodeblebi
SeiZleba bazarze farul SeTanxmebaSi Sevidnen;

meore, aRmofxvras brendis SigniT konkurencia. SeiZleba aseve
xeli Seuwyos distributorebs/dilerebs Soris farul
SeTanxmebas;

mesame, amcirebs konkurencias mwar moeblebsa an/da sacalo
movaWreebs Soris. gansakuTrebiT ki, rodesac mwarmoeblebi
iyeneben erTi da igive distributorebs Tavisi produqgciis
distribuciisaTvis da gadasayidi fasis SenarCuneba yvela s an
umravlesoba maTgans exeba;

meoTxe, yvela s an gansazRvrul dis tributorebs  xeli
eSlebaT gadasayidi fasis SemcirebaSi, e.i. arapiradapir iwvevs
fasis gazrdas;

mexuTe, gadasayidi fasis SenarCuneba SeiZleba ganaxorcielos
sabazro Zalauflebis mgone mwarmoebelma , raTa ar misces bazarze
Sesvlis saSualeba ufro patara konkure ntebs. sabazro
Zalauflebis maone mimwodeblebma SeiZleba SesTavazon
distributorebs gazrdili marJa, ramac S eiZleba gadaibiros
distributor I moemsaxuro s romelime gansakuTrebul brends.

meeqvse, SeiZleba Seamciros dinamiuroba da inovacia
distribuciis doneze. sxv adasxva distributorebs Soris fasis
konkurenciis SezRudviT, gadasayidi fasis SenarCunebam SeiZleba
xeli SeuSal os ufro efeqtur sacalo movaWre s bazarze SesvlaSi
an/da saqonelis sakmarisi raodenobis dabal fasad mopovebaSi.

3°8iqve, § 48.
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aseve SeiZleba xeli SeuSalos an daabr kolos iseTi
distribuciis formatis Segmna an gafarToeba, romelic efuZneba
dabal fasebs. 309

3.9.5.2. teritoriaze da klienteb ze SezRudva

regulaciis me 4 muxlis meore akrZalva moicavs

gadamyidvelis uflebis SezRudvas - TviTon gansazRvros Tu
romel teritoriaze gayidos a n/da vis miyidos saqgoneli da
momsaxureba. aRniSnuli SezRudva ew inaaRmdegeba rogorc 101 -e
muxls , aseve evrokavSiris erT -erT mniSvnelovan mizans - erTiani
bazris Segmnas, romelic gaTvaliswinebulia  evrokavSiris
fungcionirebis Sesaxeb SeTanxmebis 26 -e muxISi. 310

evrokavSiris komisia gansakuTrebiT skeptikurad uyurebs
egsKuziur sadistribucio SeTanxmeba s, romlebic absolutur
teritoriul dacvas aZlevs distributors. magaliTad,
mimwodebeli pir  dapir avaldebulebs distributor s ar miyido s
saqoneli gansazRvrul klients an ar ganaxorcielos misTvis
gansazRvruli  ter itoriis  farglebs gareT gayidva da,
Sesabamisad, gadaugzavnos SekveT a Sesabamis distributors.

absoluturi teritoriul [ dacva gulisxmobs
distributor iISTvis eqsportze saqonlis gagzavnis akrZalvas.
evrokavSiris preceden tul samarTalSi arsebobs absoluturi
teritoriuli dacvis sxvadasxva SemTxvev a. maT Soris aris
Semdegi saxis teritoriuli SezRudv is sxvadasxva magaliTi.
kerZod:
A egsporti nebadarTulia Tu Tanxmoba miRebulia

mwarmoeblisagan an mas Setyobineba  gaegzavna;

A rodesac  saqoneli miwodebuli agvs distributors da invoisSi
weria, rom Aeqgsporti akrZaluliao;

A arakamarisi odenobis sagonel agvs miwodebuli distributors
imisaTvis, rom egsportze ar gavides saqgoneli;

A bonusebi ar iTvleba egsportze gasuli sagonlidan;

A eqgsportirebuli sagoneli mwarmoeblis mier aris ukan
dabrunebuli;

A miwodebul saqonels aqvs iseTi niSani, romlis meSveobiTac
paraleluri importiorebis identificireba xdeba;

A garantia SezRudulia im wevri saxelmwifos teritoriiT,
sadac moxda produqciis SeZena,

A ormagi fasi aris gamoyenebuli eqsportis asakrZalad;

A distributors moeTxoveba im klientis sabuTebis gadacema
mimwodebelze, romelic sxva teritori i dan aris;

A mwarmoebeli imugreba SeTanxmebis SewyvetiT an faqtiurad
wyvets SeTanxmebas im dilerTan an distributorTan, romelic

g ve, § 224.

39 ix . Mota M, et al, Hardcore Restrictions Under the Block Exemption Regulation on Vertical
Agreements: An Economic View,
<http://ec.europa.eu/dgs/competition/economist/hardcore_restrictions_under_BER.pdf>, [05.04.2015], 5.
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gayidis misTvis gamoyofili teritoriis farglebs gareT,;
A ucxoel klient S moeTxoveba gadauxado s depoziti
mimwodebel s, rac ar moeTxoveba adgilobriv klients. 311

aRsaniSnavia is faqti, rom mocemuli akrZalva Seicavs
ramdenime gamonaklis s, maT Soris aa eqskluziur te rito riaze an
egskluziur klient ze aqtiuri miyidvebis akrzZalv a. komisiis
azriT, distributor sa da dilers SeiZleba aekrZalos aqtiuri
gayidva sxva teritoriaze an klient ze, Tumca maT, rogorc wesi,
ar Sei Zleba aekrZaloT pasiuri gayidv is ganxorcieleba.

agtiuri gayidva gulisxmobs klient ze aqtiur miaxlovebas.
magaliTad, pirdapir  werilebis gagazavnas, maT  Soris
arasasurveli, klientis moTxovnis g areSe eleqtronuli weril IS
gagazavnasac; aqtiur miaxloe bas gansazRvruli jgufis klient ze
an gansazRvrul teritoriaze arsebul Kklient ze televiziis,
internetis an sxva saSualebiT. 312

pasiuri  gayidva ni Snavs individualuri klient is moTxovnebis
sapasuxod ganxorcielebul gayidvas, maT Soris |, aseTi
klient isTvis sagonlisa da momsaxurebis miwodebas. pasiur
gayidv ad iTvleba zogadi reklama, romelic ganTavsebulia
televiziaSi an internetSi da aRwevs sxva dis tributoris
eqgskluziur teritoriaze an klient is jgufze 313

dResdReobiT, interneti saSualebas aZlevs movaWres ufro
met da sxvadasxva klient Tan daamyaro s urTierToba. zogadad, veb -
gverdis qona pasiuri g ayidvis formad iTvleba. is warmoadgens
gonivrul s aSualebas, radgan klient s SeuZlia misi meSveobiT
daamyaros urTierToba distributor Tan. Tu klienti estumreba
distributoris veb -gverds, daekontagteba mas da Semdeg moxdeba
saqonlis SeZena, misi miwodebis CaTvli T, es iTvleba pasiur
gayidvad. 314

komisia ske ptikurad uyurebs distributor iIsTvis dawesebul
SezRudvas, rom el ic pasiuri gayidv is akrZalva s iTvaliswinebs.
praqtikaSi gavrcelebul ia Semdegi saxis pasiuri gayidv is
SezRudvis SemTxvevebi:

pirveli, distributors ekrZa leba sxva distributoris
egskluziuri teritoriidan Semosul klient s saSualeba misces
misi veb -gverdis naxvis an veb -gverdi avtomaturad
gadaamisamarTebs Sesabamisi distributoris veb -gverdze;

meore,  eqskluziur  distribut ors evaleba  Sewyvitos
klient Tan internetis meSveobiT trazaqcia , mas Semdeg rac
aRmoaCens rom misi  sakredito baraTze mibmuli misamarTi ar
emTxveva distributoris egskluziur teritorias;

mesame, vertikaluri SeTanxmebis mxareebi SeTanxmdebian, rom
inte rnetiT ganxorcielebuli gayidva ar gadaaWarbebs mTl iani

$1ix . Jones A., Suf B., EU Competition Law Text, Cases, and Material® E4i., Oxford University
Press, 2011, 65656.
32 ix. vertikalur SezRudvebze evrokavSiris komisiis saxelmZRvanelo,

<http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical en.@d&>.[03. 2015] ,

iqve.

314 iqve, 8§ 52.

105

A

51.



gayidv is gansazRvrul raodenobas;
meoTxe, distributors daevaleba ufro maRali fasi daados
internetis meSveobiT ganxorcielebul tranzaqciebs. 315

3.9.6. verti  kaluri SezRudv is Sedegad gamowveuli
uaryofiTi Sedegi

komisi is azriT, vertikalur SeTanxmeba Si arsebulma z  emoT
CamoTvliima SezRudvebma SeiZleba gamoiwvios Semdegi saxis
negatiuri  Sedegi:
pirveli, sxva mimwodebel s an myidvels gauzardos bazarze
Sesasvleli barier i da amis Sedegad moaxdinos maTTvis bazris
antikonkurenciuli daxurva;
meore, Seamciros mimwodebelsa da mis konkure nts Soris
konkurencia an/da misces maT saSualeba farul garigebaSi
Sevidnen brendebs Soris konkurenciis Semcirebis Sedegad;

mesame, Seaciros konkurencia distributorsa/diler sa da maT
konkurentebs Soris an/da farul garigebaSi Sevidnen erTi da
imave brendis distributorebi/dilerebi;

meoTxe, safrTxe Seugmnas evrokavSiris erT -erT  mniSvnelovan

mizans t bazris integracias.

3.9.7. mZime SezRudus obieqturi aucilebloba

mZime SezRudva gansakuTrebul SemTxvev aSi SeiZleba ar iyos

akrzZaluli 101 - muxliT, Tuki is o biegturad saWiroa
gansazRvruli xasiaTis SeTanxmebis gansaxorcieleblad. kerZod:
pirveli, Tu saWiroa aikrZalos saSiSi niv Tierebis gansazRvruli

klient isaTvis miyidva usafrTxoebisa da janmrTelobis dacvis
mizniT; 316

meore, distributori bazarze warmoadgens axal sa gonels an mas
arsebuli brendi axal bazarze Seaqvs da man Sesabamis bazarze
Sesasvlelad da misi ganviTarebisaTvis didi odenobis investicia
ganaxorciela. am SemTxvevaSi, bunebrivia, distributori iseT
SeTanxmebas ar dadebs mimwodebelTan, romliTac mi siinteres iar
igneba  daculi . komisiis azriT, aseT SemTxveva Si, sxva
distributor s SeiZleba ae krZalos aqtiuri da pasiuri gayidv is
ganxorcieleba Sesaba mis toritoriaze arsebul klient ze an
distri  butorisaTvis gamoyofili klient is jgufze pirveli ori

wlis ganmavlobaSi; 317

mesame, im SemTxvevaSi, Tu gansazRvrul teri toriaze an
gansazRvruli klientis jgufSi xdeba axali produqgt Is namdvili
testireba da etapobrivi Setana, distributor s SeiZleba pirvel
etapze SeezRudos aRniSnuli teritoriis an klient iIs jg ufis
gareT agtiuri gayidv is g anxorcieleba. 318

#igve.

316 igqve, 8 60.

*iqve, § 61.

318iqve, 8§ 62.
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mexuTe, Tu mimwodebels mniSvnelovnad ufro meti xarji aqvs
inter netiT ganxorcielebul tranzagcia ze, maSin mas SeuZlia
daawesos Sed arebiT maRali fasi aseT garigeba ze.319

3.9.8. vertikaluri SezRudv is Sedegad damdgari efegturoba

stefen mahin kas azriT, vertikaluri SezRudva SeiZleba saWiro
iyos kanonieri komerciuli sagmianobis miznis misaRwevad. 32
evrokavSiris komisiis Sex edulebiT, vertikalur SeTanxmeba Si
arsebuli SezRudva SeiZleba xels uwyobdes Semdegi problemuri
sakiTxis gadawyvetas:

pirveli, vertikaluri SezRuvi s dawesebiT mimwodebelma SeiZleba
aRmof xvr as e. w. AnTavisufl ad mo
distributorebs Soris. aRniSnuli problema SeiZleba warmoiSvas
masSin, rodesac erTi firma sargebels iRebs meore firmis
sagmianobidan ise, rom ar ixdis sazRaurs da arc iyof s meore
firmis mier gaweul xarj s. magaliTad, e rT distributors
SeiZleba hgondes gayidv is wina momsaxureba, romelic
iTvaliswinebs potenciuri myidvelis mier gasayidi avtomobiliT

sargebloblobas misi Semowmebis mizniT. myidvels SeuZlia
isargeblos am momsaxu rebiT erTi distributorisagan imisTvis,

rom Seamowmos avtomangana, xolo Semdeg SeiZinos avtomobili
meore distributorisagan, romelic ufro iafad yidis imave

modelisa da markis avtomobils imis gamo, rom mas gayidvis wina
momsaxureba ar agvs. am SemTxvevaSi, meore distributori iTvleba

ATavisuflad mosargebl edo, radgan ig
pirveli distributoris mier SeTavazebuli gayidv is  wina
momsaxurebiT. aRniSnuli problemis gadasawyvetad, mimwodebels
SeuZlia yvela distributori xelSekrulebiT daavaldebu los
ef eqturi momsaxureba gauwios potenciur myidvel S

xelSekrulebis dadebamde.
meore, imisTvis rom distributorma axal teritoriaze gasayidad

Seitanos momsaxureba an saqoneli, mas SeiZleba sWir debodes
gansazRvruli investici is ganxorcieleba aRniSnul teritoriaze,

roml is dabruneba SeiZleba ukavSirdebodes garkveul risk S.
aRniSnuli garemoebidan gamomdinare, distributors sWirdeba

teritoriuli dacva garkveuli periodiT , raTa man SeZlos
droebiT SedarebiT ufro maRali fasis daweseba, imisaTvis, rom

moaxdinos ganxorcielebuli inve stici idan Tanxebis amoReba.
mesame, z@ierT seqtorSi sacalo movaWre yidi s  mxolod

Aixagxiano produqgt s. isaneSyebbiT sagonlisagaiidva
SeiZleba sasargeblo iyos, rodesac bazarze axali produgtis

wardgena xdeba. Tu mwarmoebels Tavidan ar SeeZleba S ezRudos

Tavisi sagonlis gayidva brenduli maRaziis meSveobiT, mis mier
nawarmoebi axali produqt is warmodgenas bazarze SeiZleba

safrTxe Seegmnas. aseT SemTxvevaSi, SeiZleba gamarTlebuli iyo S
iqve, § 64.

%0 ix. Mahinka S. Vertical Restraints as Exclusionary Practices: Current Issues in Regulated and

Deregulated Industries, Antitrust Law, Issue 58891990, 58.
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mokle periodiT iseTi SezRudv is daweseba, rogoricaa magaliTad,
eqgsklu ziuri an SerCeviTi distribucia. SezRuduli periodi unda
iZleodes axali produqtis bazarze warmodgenis SesaZleblobas,

magram igi ar unda gagrZeldes didi xniT, ise rom xeli SeeSalos
mis farTo  masStabian gavrcelebas;

meoTxe, xandaxan mwarmoebels an distributors/ dilers SeiZleba
moeTxovos kl ientze orientirebuli investici IS ganxo rcieleba.

magaliTid, komponent is mwarmoebels SeiZleba moeTxovos axali
mowyobilobis Segmna imisaTvis, rom daakmayofilos misi klientis
gansakuTrebuli moTxovna. aseT SemTxvevaSi, mwarmoebeli ar

ganaxorcielebs
miwodebis piroba

saWiro investicia s, sanam gansakuTrebuli

ar igneba gadawyvetili xelSekrulebiT;

mexuTe, vertikalurma SezRudv am SeiZleba xeli Seuwyos masStabis
ekonomikas distribuciaSi. mwarmoebels Tu unda , rom hgondes
masStabis ekonomi ka da moaxdinos Tavisi produqgt is ufro dabal

sacalo fasad realiza
miandos SezRuduli

cia, mas SeuZlia Tavisi produqt is gayidva
raodenobis disributorebs. amisaTvis mas

SeuZlia gamoiyenos eqskluziuri distribuc la da moiTxovos

sacalo movaWr

an gamoiyenos

gamoyenebiT,;

meeqvsgevertikalur

isagan gansazRvruli raodenob IS saqonelis SeZena

SerCeviTi distribucia aseTive moTxovnis

SezRudva s SeuZlia ganaviTaros erTsaxovneba

da xarisxis standartizacia. kerZod, vertikaluri SeTanxmeb iT
SeiZleba Seigmnas brendis saxe, Tu erTsaxeob is da xarisxis
standartizaciis gansazRvruli moTxovnebi igneba dawesebuli

distributorebisaTvis,

rac, Tavis mxriv, gazrdis saboloo

momxmareblis brendis mimarT sandoobasa da saqgonlis gayidva S. es
ki SeiZleba miRweuli ignes SerCeviTi distibuciisa da
frenSaizin  gis meSveobiT. 321

21 ix.  vertikalur

SezRudvebze evrokavSiris komisiis saxelmZRvanelo,
<http://ec.

europa.eu/competition/antitrul®t /| egi sl ati on
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IV Tavi
kartelu ri sagmianobis akrZalv idan ga Tavisufleba
Sesavali

rogorc meore Tavis 2.1 . nawilSi a aRniSnuli Sermanis aqtis
pirvel i seqcia krZalavs nebismieri saxis kontragts, maT Soris
trast is an sxva saxis kombina ciiT, an konspiracias, romelic
zRudavs vaWrobas ramdenime  Stats  Sor is an ucxo
saxelmwifos Tan. aRsaniSnavia is garemoeba, rom aRniSnuli seqcia
ar Seicavs akrZalv idan samarTlebriv gamonaklis S.

sityva -sityviT ganmartebas Tu daveyrdnobiT , yvela Tu ara
kontra qtebis umravlesoba am debulebis safuZvelze akrzZaluli
igneba, radgan , rogorc wesi, xelSekruleb  is Tanaxmad mxareebs
garkveuli sagmianobis ganxorcieleba ezRudebaT. amis gamo
SeerTebuli Statebis sasamarTloebma ganacxades, rom es
debuleba mxolod maSin gamoiyene ba, Tu vaWroba umizezod aris
SezRuduli. imis gasarkvevad ki , kontragti zRudav s Tu ara
konkure ncias miznobrivad, sasamarTlo iyenebs or gansxvavebul
midgomas t per seda rule of reasonanalizs. 322

zogierTi kontraqgti per se ukanonoa. es niSavs imas, rom aseTi
SeTanxmeba arsobrivad kanonsawinaaRmdegoa. am  kategoriis
SeTanxmeb&i xvdeba iseTi SeTanxmeba an praqgtika, romelsac
konkurenciisaTvis zianis miyeneba SeuZlia da pozitiuri efeqtis
simciris gamo isini miiCneva umizezod, aragonivrulad da,
Sesabamisad, ukanonod , imis garkvevis gareSe , Tu ra konkretuli
zianis motana SeuZlia ma T. am jgufs miekuTvneba magaliTad,
konkurentebs Soris fasi s aSkara figsacia. avtomaturad miiCneva,
rom is umizezod zRudav s konkurencias. misi antikonkurenciuli
efeqti imdenad naTelia, rom ko nkure nciis organoebma dro da
resurs i ar unda daxarjon ko nkurenciis sawinaaRmdego Sedeg is
dasadgenad.

SeerTebul StatebSi meoce saukunis samocian wlebSi bevri
SezRudva miCneul igna arsobrivad ukanonod. Tumca, samocdaaTiani
wlebidan uzenaesma sasamarTlom Sez Rudvis Sefaseba ukve
ekonomikuri analizis Sedegad daiwyo, rasac mohyva e.w.rule of reason
analizis gamoyeneba . am analizs SeiZleba gonivruli gansjis wesi
vuwodoT . misi gamoyenebisas SeTanxmels Seswavla xdeba misi
samarTlebrivi da ekonomikuri kontegstis m ixedviT. aRniSnuli
analizis dros mxedvelobaSi unda iq nes miRebuli sxvadasxva
fagtor i
pirveli, sagmianobis is sfero, romelSic SezRudva gamoiyeneba;
meore, am sferos mdgomareoba SezRudvis arsebobamde da mis
Semdeg;

%22iy. Jones A., Sufrin BEU Competition Law Text, Cases, and Mk, 4" Ed., Oxford University
Press, 2011, 196.
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mesame, SezRudvis saxe da misi realuri da SesaZlo efeqti. 323

amdenad, wunda moxdes konkurenciis sasargeblo da
konkurenciis sawinaaRmdego efeqt iIs Seswavla da Sefaseba.
analizis Sedegad Tu dadgindeba, rom ko nkurenciis sawinaaRmdego
efeqt i gadawonis konkurenciis sasargeblo efeqt S, masin
SezRudva ukanono d gamocxadeba.

rogorc wesi, ekonomikur agentebs Soris S eTanxmeba
ikrZaleba, rodesac mas Seswes unari SesamCnevad uaryofiTi
gavleba moaxdinos bazarze konkurenciis iseT parametr ze,
rogoricaa fasi, warmoeba, produqgtis xarisxi, produgciiis
mravalfe rovneba da inovacia. SeTanxmeba s SeiZleba hqondes aseTi
efeqti maSin , ro desac isini SesamCnevad amcirebs SeTanxmebis
nxareebs an maT da mesame mxares Soris konkurencias.

miuxedavad imisa, rom Kkarteluri sagmianoba akrZalulia

evrokavSiris gveynebisa da sxva ganviTare buli saxelmwifoebis
kanonmdeblobiT, radgan igi gamousworebel zians ayenebs
ekonomikasa da momxmarebels, garkveuli kriteriumebis

dakmayofilebis SemTxvevaSi ekonomikuri agentebis erToblivma
sagmianobam SeiZleba sargebeli moutanos rogorc momxmarebels,

aseve ekonomikas. Sesabamisad, Tu sagmis Seswavlis Semdeg
dadginda, rom ekonomikuri agentebis erToblivi sagmianobis
Sedegad gamowveuli sarg ebeli gadawonis uaryofiT Sedeg S,
rogorc wesi, konkurenciis organoebi aseT sagmianobas kanonierad

cnoben da ak rZalv isagan anT avisufleben. evrokavSirSi, iseve
rogorc saqarTveloSi, karteluri sagm ianobis
pasuxismgeblobisagan ga Tavisufleba xdeba Sedeg SemTxvevebSi:

pirveli, oTxi kumulatiuri moTxovnis Sesrulebisas;

meore, jgufuri ga Tavisuflebis pirobebis Sesrulebisas, romelic

iTvalis winebs garkveuli kategoriis S eTanxmels akrZalv isagan
gaTavisuflebas;
mesame, Tu SeTanxmeba  konkurenciaze da vaWrobaze
umniSvnelo/mcire mniSvnelobis efeqtis mgonea.
ganvixiloT karteluri sagmianobis a krzalv isagan
gaTavisuflebis CamoTVvlili pirobebi cal -calke
4.1. oTxi kumula tiuri piroba akrZalv idan

gasaTavisufleblad

rogorc zemoT aa aRniSnuli , karteluri sagmianoba aferxebs
ekonomikur ganviTarebas da aseve mniSvnelovan zians ayenebs
momxmarebels. am ukanasknels uwevs produqgtisa da momsaxurebis
TviTRirebuleba  ze Seusabamod maRali fasis gadaxda. garda amisa,
mas SeiZleba warTmeuli hqgondes arCevanis Tavisufleba, rac
gamoixateba imaSi, rom momxmare bels xeli ar miuwvdeba produqt is
da momsaxurebis farTo asortimentze an/da misTvis mxolod
uxarisxo produgti aris xelmis awvdomi. kartelma SeiZleba aseve
Seaferxos sagonlisa da momsaxurebis ganviTareba da xeli

323 igve.
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SeuSalos inovacias, rac seriozul zians ayenebs ekonom ikur

ganviTarebas da momxmareblis interes S.

miuxedavad kartel uri  sagmianobis uaryofiTi Sedeg isa,
konkurenciis org anoebis SexedulebiT, karteluri sagmianoba
SeiZleba neba darTuli iyos garkveul SemTxveva Si. kerZod, Tu
aseTi sagmianoba akmayofilebs garkveul kriteriumebs. magal iTad,
SeerTebuli Statebis prece dentul samarTalSi e.w. rule of reason
wesis Sesabamisad dgindeba k arteluri sagmianoba akrZaluli
igneba Tu nebadarTuli . Tu mokvlevisas dadgindeba, rom kartelis
Sedegad damdgari uaryofiTi Sedegi gadawonilia pozitiuri
SedegiT, konkurenciis organoebi, rogo rc wesi, aseT Kkartelur
garigeba s kanonierad cnoben.

gansxvavebiT Seer Tebuli Statebis prece dentuli samarTlisa,
evrokavSiris  kanonmdebloba garkveul moTxo vhebs uyenebs
kartelur garigeba s imisaTvis, rom aseTi sagmianoba ar daisajos.

individualur SemTxvevebSi, evrokavSiris fungcionirebis
Sesaxeb SeTanxmebis 10Xe muxlis pirveli pungtis  mniSvnelobiT
konkurenciis SezRudvisas, amave muxlis mesame pungti  SeiZleba
gamoyenebuli ignes da cvis saSualebad. regulaciis # 1 /2003 me3

muxlis mixedviT, 101 -e muxlis mesame punqgtis mtkicebis tv irTi
awevs im ekonomikur agent s, rom elic amtkiceb s, rom OTXi
kumulatiuri piroba dakmayofilebulia. 101 -e  muxlis meore
pungtis Sesabamisad, Tu mesame pungtis oTxi moTxovha ar gvagvs
saxeze, SeTanxmeba baTilia. Tumca, avtomaturad baTilobis piroba
SeTanxmebis mxolod im debulebebs Seexeba, romlebic 101 -e
muxITan aris SeuTavsebeli, imis gaTvaliswinebiT, rom es
nawil(eb)i gamocalkevebadia SeTanxmebidan. 324

evrokavSiris funqgcionirebis Sesaxeb SeTanxmebis 101 -e muxlis
mesamepungti  oTx kumulatiur moTxovnas Seicavs, rac niSnavs,
imas, rom oTxive piroba erTdroulad unda ignes upirobod
Sesrulebuli. mesame pungtis oTxi piroba amomwuravia. Tu isini
dakmayofilebulia, sagamonakliso wesi gamoiyeneba t SeTanxmeba
akrZalv idan gaTavisuflebulad iTvleba. am wesis gamoyeneba sxva
piroba ze araa damokidebuli. Tumca, evrokavSiris funqci onirebis
Sesaxeb  SeTanxmebiT gaTvaliswinebuli sxvadasxva miz anic
SeiZleba gaTvaliswinebuli ignes im moculobiT, ramdenadac isini
SeiZleba mikuTvnebuli ignes 101 -e muxlis mesame pungtis 0Tx
pirobas. 325 aseTi miznebi SeiZleba ara ekonomikur kriteriumebad
CavTval oT. maT ricxvs SeiZleba mivakuTvnoT evrokavSiris

politikis mniSvnelovani pirobebi, romlebic evrokavSiris
funqcionirebis  Sesaxeb SeTanxmebis sxvadasxva debuleb aSia
gaTvaliswinebuli. magaliTad, industriuli politika, romelic

gaTvaliswinebulia konvenciis 173 - muxISi; 326 garemos dacva,
%4 ix. komisiis sarekomendacio dokumenti 101 -e muxlis mesame  pungtis
gamoyenebaze, <http://eurlex.europa.eu/legal
content/EN/TXT/?uri=celex:52004XC0427%2807%29>, [16.07.2048]..

iqve, § 43.

36 ix. Jones A., Sufrin BEU Competition Law Text, Cases, and Material E4l., Oxford University
Press, 2011, 246.
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romelic gaTvaliswinebulia 11 -e da 191-193e muxlebSi; dasagmeba L

145159e muxlebi; regionaluri ganviTareba t 174178e muxlebi;
kultura b 167e muxli. 327

evrokavSiris  konkurencii s organo ebma zemoT aRniSnuli
fagtorebis m niSvnelob as Tavis araerT gadawyvetilebaSi gausves
xazi . magaliTad, sagmeze 26/76, 43e paragrafSi evrokavSiris
marTImsajulebis sasamarTlom aRniSna, rom 101 -e muxlis mesame
punqgtis  pirvel moTxovnasTan mimarTebaSi dasagmeba warmoadgens
relevantur  fagtors. 328 garda amis a, komisiam  sagmeze

Ford/Volkswagen ganacxada, rom gamonaklisis saxiT SeiZleboda
mravalfunqciuri avtosatransporto saSualebis sawarmoebeli

er Toblivi sawarmos akrZalvidan ga Tavisufleba, radgan igi
portugalis  uRaribes  regionebSi  mniSvnelov an ucxour
investic ias miizidavda da bevr samuSao adgils Segmni da, rac
harmoniul  ganviTarebas , regionaluri uTanasworobis Semcireb asa
da evropis bazris Semdgom integracias isaxavda miznad. 329
komisiam garemos dacvis faqgtori miiRo mxedvelobaSi sagmeze

CECED romelSic sayofacxovr ebo te gnikis, kerZod , sarecxi

manganis mwarmoeblebi gaanTavisufla  pasuxismgeblobisagan,
radgan maTi SeTanxmeba energoefeqturobas uwyobda xels da
momxmarebelsac ekonomikur sargebels aZlevda, radgan es
ukanaskneli  nakleb  Tanxas gadaixdida  elegtroenergiis
moxmarebisaTvis. 330 sagmeze Exxon/Shell komisiam ganacxada, rom
garemos dabinZurebis Semcireba iwvevs teqnologiur ganviTarebas

101e muxlis mesame punqgtis Sesabamisad33?

evrokavSiris funqgcionirebis Sesaxeb SeTanxmebis 101 -e muxlis
mesamepunqti , iseve rogorc Akonkurenciis Sesaxebo saqarT
kanonis me-9 muxli Seicavs or dadebiT da or uaryofiT pirobas
kartelu ri sagmianobis akrZalv idan ga TavisuflebisaTvis. ori

dadebiTi piroba mdgomareobs SemdegSi:

pirveli, karteluri SeTanxmeba ekonomikur efeqtianobas unda
aviTarebdes. kerZod, uwyobdes xels warmoebis an/da miwodebis
gaumjobesebas, tegnikur an ekonomikur progress;

meore, karteluri sagmianobis Sedegad sargebels unda iRebdes

momxmarebeli.

rac Seexeba or negatiur pirobas, isini avaldebulebs ekonomikur

agentebs:

pirv eli, ar daaweson iseTi SezRudva , rom elic maTi miznis

miRwevasTan ar igneba dakavSirebuli;

%7ix. Whish R., Bailey D Competition Law, 7 Ed., Oxford University Press, 2012, 157.
328

ix. komisiis sarekomendacio doku menti 101-e muxlis mesame  punqtis
gamoyenebaze, <http://eurlex.europa.eu/legal
content/ EN/TXT/ ?2uri=cel ex:52004XC0427%2807%29>, [16.07

$9ix. Jones A., Sufrin BEU Competition Law Text, Cases, and Material E4l., Oxford University

Press2011, 243.

¥0ix. komisiis gadawyvetileba sagmeze: OJ [2000] L 187/ 47:;57.[2000] CMLR 63
#Lix. Jones A., Sufrin BEU Competition Law Text, Cases, and Material E4l., Oxford University

Press, 2011, 247.
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meore, ekonomikurma agentebma ar unda SezRudon konkurencia
Sesabamisi bazris mniSvnelovan nawilze.

evrokavSiris komisias Tavisi mosazreba aRniSnuli oTxi
kumulati uri pirobis Sesaxeb warmodgenili aqvs 2004 wels
SemuSavebul saxelmZRvanelo dokumentSi, romelic exeba

konvenciis 81 -e muxlis mesame pungtis gamoynebas (amJamad 1@l
muxlis mesame pungti ).332

rogorc meore TavSi a aRniSnuli , evrokavSiris komisia,
pirvel  rigSi, ganixilavs 101 -e muxlis pirveli punqtis
Sesabamisad ekonomikur i agentebis SeTanxmebas aqvs Tu ara
antikonkurenciuli  mizani an realuri an  potenciuri
antikonkurenciuli Sedegi. Sesabamisad, Tu SeTanxmeba ar aris
konkurenciis sawinaaRmdego arc miznidan da arc Sedegidan

gamomdinare, ar aris saWiro imis Semowmeba Tu ra sargebeli
moagvs mas.
Tu konkurenciis organo daadgens, rom SeTanxmebas,

gadawyvetilebas an SeTanxmebul pragtikas aqvs
antikonkurenciuli mizani an/da Sedegi, amis Semdeg saWiro xdeba
ekonomikuri a gentebis Sesabamisi gmedebis analizi 101 -e muxlis

mesameunqtis mixedviT, rac moicavs konkurenciis sasargeblo da
konkurenciis sawinaaRmdego efeqtebis Seswavlas da imis
Sefasebas, pro -konkurenciuli efeqti gadawonis Tu ara
antikonkurenciul efeqts. Sesabamis ad, mesame punqgtis  mixedviT
analizi moicavs eqskluziurad konkurenciis sawinaaRmdego da
sasargeblo efeqtebis Seswavla -Sefasebas.

rogorc wesi, konkurenciis SemzRudavi SeTanxmeba, romelic
akmayofileb s oTxive moTxovnas, SeiZleba ga Tavisufldes
akrZalv idan. Tu mca, komisiis azriT, arsebobs didi albaToba, rom
konkurenciis mZime SezRudvebi ver daakmayofileben aRniSnul oTx
piroba s. aseTi SezRudvebi ZiriTadad mocemulia jgufuri

gaTavisuflebis regulaciebSi Savi siis saxiT an
identificirebulia komisiis mier , rogorc mZi  me SezRudvebi Tavis
saxelImZRvanelo Si an cnobSi. komisiis azriT, miznidan
gamomdinare  konkurenciis  SezRudvebs : Tavisi bunebidan
gamomdinare, konkurenciaze uaryofiTi efeqtis imdenad didi

potenciali aqvs, rom ar aris saWiro realuri efeqtis Cveneba. 333
ZiriTadad , miznidan gamomdinare mZime SezRudvebad iTvleba fasis

figsac ia, warmoebis SezRudva da bazrisa da momxmarebl is

ganawileba. 334 aseTi SezRudvebi amcireben warmoebas da zrdian

fass, rasac resursebis araefeqgtur ganawilebamde mivyavarT.

garda amisa, unda aRiniSno  sisic,r om, komisiis azriT, SeTanxmeba
romelic Seicav s romelime mZime SezRudv s miiCneva, rom ver

akmayofileb s mesamepungtis sul mcire pirvel or pirobas: is
verc obieqtur ekonomikur sargebels gmni s da verc momxmarebels
%2 ix. komisiis sarekomendacio dokumenti 101 -e muxlis mesame  pungtis
gamoyenebaze, <http://eurlex.europa.eu/legal
content/EN/TXT/?uri=celex:52004XC0427%2807%29>, [16.07.2015].
333

iqve, § 21.
334 iqve, 8§ 23.
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aZlev s sargebels. Tumca, evrokavSir is pirveli instanciis
sasamarTlom sagmeze T-168/01 ganacxada, rom nebismier = SeTanxmebs,
romelic zRudavs konkurencias miznidan gamomdinare an Sede gidan
gamomdinare, principSi SeuZlia isargeblos 10te muxlis mesame
pungtis gaTavisuflebiT. 335

aRsaniSnavia is faqgti rom Tu am oTxive moTxovnas ver
akmayofilebs ekonomikuri agentebis SeTanxmeba, maSin evrokavSiris
funqcionirebis Sesaxeb SeTanxmebis 101e muxlis meore pungtisa da
Akonkurencii s S e s ax e banonis am@-a mixksenheors k
pungtis Sesabamisad, aseTi SeTanxmeba baTilia.

komisiis azriT, ekonomikuri agentebis SeTanxmebis analizisas
aucilebelia mxedvelobaSi miviRoT misi zegavlena rogorc
brendebs Soris, aseve brends Sida konkurenciaze. 336

konkurenciis organos ganmartebiT, SeTanxmebis Seswavlisas
aseve aucilebelia moxdes uSualod SeTanxmebis monawile
ekonomikur agentebs Soris konkurenciisa da mesame mxareebidan
gamomdinare konkurenciis Sefasebac, e.i. bazarze arsebuli
realuri da potenciuri konkurenciis Sefaseba. garda amisa,
mniSvnelovania moxdes mTlia nad SeTanxmebis ekonomikur -

samarTlebrivi kontegstis Semowmebac. 337

evrokavSiris konkurenciis organo Tvlis, rom ga rkveul
SemTxvevebSi SeTanxmeba miuxedavad imisa, rom ma s konkurenciis
SezRudvis miz ani an efeqti agvs, SeiZleba ga Tavisufld es 10%e
muxl is pir veli pungtis akrZalv iIsagan, Tu isini Seicaven iseT
SezRudvas, rom elic obieqturad aucilebelia gansazRvr uli

tipis an xasiaTis SeTanxme  bis ganxorcielebisaTvis. aRniSnuli
muxlis mesame  pungti ar ganasxvavebs SeTanxmeba miznidan
gamomdinare da Sedegidan gamomd inare SeTanxmebad. igi gamoiyen eba

orive kategoriis SeTanxmeb is mimarT. 338

komisiis azriT, 101  -e muxlis gamoyenebis gamoricxva SeiZleba
moxdes mxolod garegani obieqturi faqgtor is safuZvelze da ara
myareebis subieqturi Sexedulebisa da maxasiaTebl is safuzvelze
Sesabamisad, sakiTxi mdgomareobs ara imaSi, mxareebi garkveul
situaciaSi daTanxmdebodnen Tu ara ufro naklebad SemzRudveli

SeTanxmebis dadebas, aramed imaSi, Tu mocemuli SeTanxmebis
bunebisa da bazris maxasiaTeblebis Sesabamisad naklebad
SemzRudavi SeTanx meba daideboda Tu ara mxareebis mier msgavsi

pirobebis  arsebobisas. magaliTisaTvis = gamodgeb a zemorT,
vertikaluri SeTanxmeb is dros ganxiluli SemTxveva, romelSic
mwarmoebelsa da distributors Soris arsebuli teritoriuli

%5 ix. evrokavSiris pirveli instanciis sasamarTlos gadawyvetileba sagmeze: T-
168/0L,

<http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d5d8f207c5d6a34d27852facl
6d540b02f.e34KaxiLc3eQc40LaxqMbN4ObN8Ne0?text=&docid=64827&pagelndex=0&doclang=en&m

ode=I| st &dir=&occ=firsté&part=1&ci d=155431>, [26.07.

%6 ix. ko misiis sarekomendacio dokumenti 101 -e muxlis mesame  pungtis

gamoyenebaze, <http://eurlex.europa.eu/legal
content/ EN/ TXT/ ?2uri=cel ex:52004XC0427 %2807 %29 >,
*¥7iqve, § 18.1.

338iqve, § 20.
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SezRudva g ansazRvrul periodSi SeiZleba g aTavisuflebul iyos
akrZalv idan, Tu aseTi SezRudva obieqturad aucilebelia
imisaTvis, rom distributori Sevides axal bazarze.

komisiis mtkicebiT, unda dadgindes Se zRudva, romelic
mocemulia SeTanxmebaSi , pirdapir ukavSirdeba Tu ara SeTanxmebas
da saWiroa Tu ar a igi misi SesrulebisaTvis. garda amisa, aseve

saWiroa imis dadgena , Tu ramdenad proporciulia mocemuli
SezRudva SeTanxmebis miznis misaRwevad Sesabamisad, Tu
obieqturi fagtor idan gamomdinare , SeiZleba imis daskvna, rom
konkretuli SezRudvis gareSe Zalian r Tulia an SeuZlebelia
SeTanxmebiT gaTvaliswi nebuli miznis miRweva, maSin igi iTvleba
obieqturad aucilebel da proporciul SezRudvad .

4.11 pirveli kriteriumi t efeqturoba

pirveli kriteriumis mixedviT, SeTanxmebam unda gamoiwvios
obieqturi sargebeli. kerz od, man xeli unda Seuwyos warmoebis
an/da miwodebis gaumjobesebas an/da tegnikur -ekonomikur progress.
komisiis azriT, SeTanxmebis Sedegad damdgari efeqturob a aru nda
Sefasdes ekonomikuri agent is subieqgturi SexedulebiT. garda
amisa, misi SexedulebiT, xarj is Semcireba, romelic ukavSirdeba
sabazro Zalauflebis gamoyenebas, ver igneba mxedvelobaSi
miRebuli. 33°

pirveli pirobis Sesabamisad aucilebelia imis gansazRvra Tu
ra obieqturi sargebeli moagvs SeTanxmebas da ra ekonomikuri

mniSvnelobisaa konkretuli sargebeli. 340
SeTanxmebis monawileebma unda daamtkicon Semdeqi
garemoebebi:

pirveli, konkretulad ra saxis efeqturobas gamoiRebs SeTanxmeba;

meore, SeTanxmebasa da efeqturobas Soris kavSiri;

mesame, TiToeuli efeqturobis albaToba da mniSvnelovaneba,;

meoTxe, rogor da ro dis igneba TiToeuli efeqturoba miRweuli. 341
ZiriTadad gamoyofe n ori saxis efeqtianobas: xar] ze

dafuZnebul da Tvisobriv, xarisxobriv efeqturob as. pirvelis

SemTxvevaSi xdeba, maaliTad, warmoebis xarj is Semcireba, rac

momxmarebelze dadebiTad a isaxeba, radgan w armoebis xarj is

Semcirebis Sedagad momxmarebels saqoneli da momsaxureba

SedarebiT iafad unda miewodos; 342 meore SemTxvevasSi ki viTardeba

warmoebis axali teqgnologi a da meTod i,34 ris Sedegadac

momxmarebeli iRebs sargebels axali an ganviTarebuli produqtis

saxiT. 344 axali an ganviTarebuli produqgtis miReba ZiriTadad

xdeba xolme kv levisa da ganviTarebis SeTanxmeb is safuZvelze

erToblivi sawarmos SegmniT. magaliTad, ori mogmedi ekonomikuri

339 iqve, 8§ 49.
340iqve, §50.
*Ligve, § 51.
342 iqve, 8 62
iqve, § 64 .
344iqve, §59.
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agentis tegnologi is kombinacias, rom elic erTmaneTis
Semavsebelia, SeuZlia axali a n ukeTesi produqtis warmoeba an/da
warmoebis xarjis Semcireba. warmoebis xarj is Semcirebad iTvleba
rogorc ~ masStabis  ekonomi kad4>  aseve  mravalferovnebis
ekonomika346 aseTi Sedegi SeiZleba aseve miRweuli ignes rogorc
warmoebis axali tegnologiisa da meTod is gan viTarebiT, aseve
warmoebis ukeTesi dage gmarebiT. 347

komisiis azriT, tegnikuri da tegnologiuri ganviTareba
warmoadgens ekonomikis arsebiT da dinamiur nawils, rac
warmoSobs mniSvnelovan sargebels axali an gaumjobesebuli
saqgonlis an momsaxurebis saxiT. amasTan , ekonomikur agentebs
erTmaneTTan  TanamSromlobiT, rac damatebiTi  aqtivebis
gaerTianebaSi gamoixateba, SeuZliaT garkveuli efeqturobis
Segmna, risi  miRwevac SemzRudveli SeTanxmebis gareSe

SeuZlebeli a  xolme an SesaZlebeli a, Tumca  mxolod
mniSvnelovani dagvian ebiT an SedarebiT meti xarj is gaweviT 348
4.1.2meore kriteriumi b sargeblis momxmarebelze gadasvia

meore kriteriumis Sesabamisad, momxmarebelma unda miiRos
SeTanxmebis Sedegad Segmnili efeqturobis samarTliani wili.

brenda sufrinisa da alison jonsis az rT, komisiis adreul
gadawyvetilebebSi SeimCneva tendencia, rom konkurenciis organo
meore kriteriums dakmayofilebulad Tvlida im SemTxvevasSi , Tu
pirveli da meoTxe kriterium i iyo dakmayofilebuli. 349

gasaTvaliswinebelia is faqti, rom komisiis mtkicebiT, meore
kriteriumi  mxolod mas Semdeg unda ignes ganxiluli, rac
dadgindeba, rom SeTanxmebiT gaTvaliswinebuli SezRudva
aucilebelia. amdenad, sanam meore kriteriumis dakmayofilebaze

igneba saubari , jer unda davadginoT mesame kriteriumi
dakmayofilebulia Tu ara. 350
am pirobasSi cneba Amomx marebel i 0

produgtis da momsaxurebis yvela pirdapir da arapirdapir

¥° masStabis ekonomi kad iTvleba warmoebis xarj is Semcireba produgqciis

sacalo warmoebis zrdis safuZvelze.

%% mravalferovnebis ekonomi  kad iTvleba w armoebisa da distribuciis xarj is
efeqturoba, romlis drosac xarj i mcirdeba erTida igive n edleuliT
gansxvavebuli produqt is warmoebis Sedegad. aseTi efeqturoba SeiZleba
warmoiSvas Tu SesaZlebelia erTidaigive komponentis, mowyobilobisa da

personaliT gansxvavebuli produqciis warmoeba. magaliTad, gansxvavebuli

saqonelis distribucia xdeba erT idaigive satransporto saSualebiT: gayinuli

picisa da gayinuli bostneulis distribucia SesaZlebelia erTidaigive

macivriani avtomanganiT, ris gamoc SesaZlebeli a seriozuli sadistribucio

xarj is Semcireba.

%7ix. Whish R., Bailey D Competition Law, 7 Ed., O«ford University Press, 2012, 161.

38 ix. komisiis sarekomendacio dokumenti 101 -e muxlis mesame  pungtis
gamoyenebaze, <http://eurlex.europa.eu/legal

content/ EN/TXT/ ?2uri=celex:52004XC0427 %2807 %29 >,
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gamomyenebels, maT Soris mwarmoebels, romelic produqts iyenebs
rogorc nedleuls, sabiTumo movaWres, sacalo movaWres da
saboloo momxmarebelsac. 351

racSee x eba fisamar Tl i ani wiliso koncefci
imas, rom momxmarebelze gadasulma sargebelma sul mcire , im
fagtobrivi an savaraudo negatiuri gavlenis kompensireba unda
moaxdinos , rac gamowveulia konkurenciis SezRudviT. 352

komisiis azriT, ar aris saWiro, rom momxmarebelma miiRos
TiToeuli da yvela sargebeli , rac gamomdinareobs pirveli

kriteriumidan. sakmarisia isic, rom momxmarebelze gadavides
sakmarisi sargebeli SemzRudveli SeTanxmebiT gamowveul i
uaryofiTi  efeqtis  kompensirebis saxiT. am  SemTxvevaSi
momxarebeli iRe  bs mTliani sargeblis samarTlian wils.  komisiis
mtkicebiT, Tu SemzRudvel SeTanxmebas savaraudod mivyavarT
ufro maRali fasi sken, momxmarebeli srulad wunda ignes
kompensirebuli gazrdili xarisxis an sxva sargeblis saxiT.
winaaRmdeg SemTxvevaSi, meore Kriteriumi ver igneba
dakmayofilebuli. 353 amasTan, rac ufro didia konkurenciis
SezRudva 10l1-e muxlis Sesabamisad, miT ufro didi unda iyos
efegturoba da misi gadasvla momxmarebelze. 354 sagmeze 43, 63/82
konkurenciis organom ganacxada, rom momxmarebeli ar miiRe bda
raime sargebels ekonomikuri agentebis SeTanxmebidan, romelic
wignis sacalo gayidv is fasis figsacias iTvaliswinebda. igi
mxolod iZulebuli igneboda gadaexada gazrdili fasi raime
sanacvlo sargeblis miRebis gareSe. 355

meore kriteriumis Sesabamisad, mTli anad sazogadoeba iRebs
sargebels, radgan Segmnili efeqturobis Sedegad , an imis gamo,
rom ufro mcire resursebia saWiro warmoebisaTvis an iwarmoeba
ufro Rirebuli produq cia da, amdenad, ufro efeqturad xdeba
resursebis ganawileba. 356

komisiis azriT, gadamwyvet faqtors warmoadgens Sesabamisi
produgt is momxmarebelze saerTo gavlena da ara am jgufis
momxmarebelTa individualur wevrze gavlena. amasTan,
gasaTvaliswinebelia is fagtic, rom , zogierT SemTxvevaSi |,
saWiroa garkveuli dro , sanammoxdeba gansazRvruli efeqturob is
materializeba. am periodSi ki SeTanxmebas SeiZleba mxolod
negatiuri efeqti hqondes. is faqgti, rom momxmarebelze sargeblis

gadasvla xdeba garkveuli drois dag vianebiT, ar gamoricxavs

%1 ix. komisiis sarekomendacio dokumenti 101 -e muxlis mesame  pungtis
gamoyenebaze, <http://eurlex.europa.eu/legal
content/ EN/ TXT/?2uri=cel ex:52004XC0427 %2807 %29 >,
352 iqve, §85.

953 iqve, 8§ 86.

%4ix. komisiis 2007 wlis 19 dekembris gadawyvetileba, § 734. apelaciaze sagme: T-
111/08.

*5ix. sasamarTlos gadaw  yvetileba gaerTianebul sagmeze: 43/82 da 63/82, <http://eur
lex.europa.eu/legadontent/EN/ALL/?uri=CELEX:61982CJ0043>, [26.07.2015].
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