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samadlobeli 

sadoqtoro programaze swavla da disertaciis momzadeba namdvilad 
ar iyo advili CemTvis. aqamde sakmaod grZeli gza gamoviare, romlis 
warmatebiT gavlasac ver SevZlebdi rom ara is adamianebi da 
organizaciebi, romlebmac didi wvlili Seitanes Cems profesiul da 
pirovnul ganviTarebaSi da am gziT damexmarnen aqamde mosvlaSi. 

pirvel rigSi minda madloba gadavuxado Cems mSobliur 
universitets, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo 
universitets, romlis wiaRSic Camovyalibdi rogorc iuristi. 
bakalavriatis, magistraturisa da doqtoranturis swavla am 
universitetSi CemTvis rogorc didi pativi, aseve didi 
pasuxismgeblobac iyo. mxolod saswavlo dawesebulebis prestiJi da 
maRali akademiuri done sakmarisi ar iqneboda, rom ara profesorebi, 
romlebic maswavlidnen da romlebmac waruSleli kvali datoves 
Cems mexsierebaSi.  

Rrma pativiscemiT minda gadavuxado madloba Cems samecniero 
xelmZRvanels, profesor qeTi xuciSvils, romelsac vumadli ara 
mxolod Cemi sadoqtoro naSromis warmatebiT Sesrulebas, aramed 
Cems profesiul ganviTarebaSi udidesi wvlilis Setanas. misi 
swavlebis meTodi, studentebTan urTierTobis stili, gamocdileba, 
kariera CemTvis yovelTvis idealuri da samagaliTo iyo, amitom 
CemTvis udidesi pativia doqtoris xarisxis mopoveba profesor 
xuciSvilis xelmZRvanelobiT.  

aucileblad minda aRvniSno da gansakuTrebuli madloba gadavuxado 
Cemi sadisertacio naSromis Semfaseblebs: profesor levan 
aleqsiZes, romelic yovelTvis dauRalavad zrunavda Cemze, misi 
studentoba CemTvis iyo privilegia da amavdroulad warmoudgeneli 
siamovnebac, romlis gancdasac kidev bevr Taobas vusurveb. misi 
codna da gamocdileba yvela saerTaSoriso samarTlis 
iuristisaTvis saamayo da samagaliToa. aseve profesor eka siraZes, 
romelsac madlobas vuxdi dadebiTi SefasebisaTvis. aqve minda didi 
madloba gadavuxado sadisertacio komisiis wevrebs prof. irine 
qurdaZes, prof. daviT geferiZes da doqtor Salva kvinixiZes. 

garda Tbilisis saxelmwifo universitetisa, aseve gansakuTrebuli 
madloba minda gadavuxado groningenis universitets, sadac gavatare 
sadoqtoro programis naxevari, ramac ganapiroba Cemi kvlevis 
mniSvnelovani progresi. Rrma pativiscemiT minda madloba 
gadavuxado profesor marsel bruss, romlis daxmareba da ukugeba 
disertaciis Sesabamis nawilebze ganuzomlad Rirebuli iyo CemTvis. 
aseve didi madloba minda gadavuxado evrokomisiis programa erasmus 
munduss, romlis farglebSi moxda Cemi kvlevis dafinanseba 
groningenis universitetSi, ramac momca saSualeba gamefarTovebina 
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kvlevis areali da gavcnobodi ufro met da Rirebul masalas vidre 
es saqarTveloSi iqneboda SesaZlebeli. 

gansakuTrebulad madlieri var saqarTvelos ganaTlebisa da 
mecnierebis saministrosi, kerZod mis ssip SoTa rusTavelis 
erovnuli samecniero fondis, romelmac orjer daafinansa Cemi 
sakvlevi proeqti doqtoranturis konkursis farglebSi. aRniSnuli 
dafinansebiT momeca saSualeba disertaciis miznebisaTvis kvleva 
Cametarebina q. ierusalimSi, israelSi kvleviT centrSi “ierusalimis 
marTlmsajulebis instituti”. aqve minda didi madloba gadavuxado 
aRniSnul centrs, kerZod im dros centris operaciebis direqtors 
maTi SoSansa da kvleviT direqtors doron peers. rusTavelis 
fondis grantis farglebSi aseve momeca saSualeba moklevadiani 
kvleva Cametarebina q. hamburgSi, germaniaSi maqs plankis SedarebiTi 
da saerTaSoriso kerZo samarTlis institutSi, romelsac aseve didi 
madloba minda gadavuxado, kerZod institutis Tanadireqtors 
profesor holger fleiSersa da institutis samkiTxvelo samsaxuris 
ufross, qalbaton elke halzen-rafels. aseve rusTavelis fondis 
dafinansebiT mqonda kvleviTi viziti q. TesalonikSi, saberZneTSi, 
aristoteles universitetSi, romelsac didi madloba minda 
gadavuxado. aqve gansakuTrebiT minda aRvniSno profesori vasilo 
gramatikasi, Trakiis demokrites saxelobis universitetidan, 
romelTanac gavdiodi konsultaciebs saberZneTSi vizitis dros. 

gamorCeuli madloba minda gadavuxado Tel-avivis universitetis 
profesor ioram dinSteins Tel-avivSi SexvedrisaTvis da Cems 
disertaciasTan dakavSirebiT sasargeblo rCevebis mocemisaTvis. 
agreTve madloba ierusalimis ebrauli universitetis profesor 
iael ronens, romelmac saintereso da gamosadegi rCevebi momca Cemi 
sadoqtoro naSromisaTvis. gansakuTrebuli madloba aseve profesor 
iakuta arai takahaSis kentis universitetidan da profesor vaio 
koutrulis briuselis Tavisufali uniersitetidan - isini keTilad 
Semxvdnen briuselSi ukugebisa da rCevebis mosacemad. 

madlobas vuxdi aseve marTlmsajulebis saerTaSoriso 
sasamarTlosa da mSvidobis sasaxlis biblioTekas q. haagaSi, 
niderlandebis samefoSi, sadac momeca saSualeba mcire xnis 
ganmavlobaSi momeZiebina Cemi disertaciisaTvis ganuzomlad 
mniSvnelovani masalebi. specialuri madloba baton nils fon tols 
da biblioTekis yvela TanamSromels. 

aseve gansakuTrebuli madloba minda gadavuxado wiTeli jvris 
saerTaSoriso komitetis delegacias saqarTveloSi Zalian 
mniSvnelovani da Rirebuli wignebis mowodebisaTvis. aseve im 
dafinansebisTvis, romliTac xSirad ifareboda Cemi saerTaSoriso 
RonisZiebebze vizitis xarjebi, ramac Tavisi wvlili Seitana Cemi 
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Teoriuli Tu praqtikuli codnis gaRrmavebasa da sadoqtoro 
naSromis momzadebaSi. 

didi madlierebiT minda movixsenio Cemi pirveli maswavleblebi: nana 
mamukelaSvili, romelsac didi wvlili miuZRvis CemTvis gaxsnili 
azrovnebis CamoyalibebaSi, marina TavarTqilaZe, romelmac ebrauli 
enis saSualebiT damakavSira israelTan da es kavSiri sadoqtoro 
kvlevaze muSaobisasac momyveba, aseve Cemi inglisuri enis 
maswavlebeli nana arjevaniZe.  

srulyofil specialistad da gansakuTrebiT ki iuristad 
CamoyalibebisaTvis Teoriul codnasTan erTad praqtikuli unar-
Cvevebic aucilebelia. aseTi unarebi momca im dawesebulebebma da 
adamianebma, visTan erTadac muSaobis pativi mqonda doqtoranturaze 
swavlis paralelurad. amitom gansakuTrebuli madloba minda 
gadavuxado saqarTvelos parlamentis sagareo urTierTobaTa 
komitets, kerZod parlamentis wevrebs Ciora TaqTaqiSvils, akaki 
minaSvils, Tedo jafariZes, aseve komitetis aparatis ufrosebs 
vasil WyoiZes (†) da Tamar dvalaZes; maTi xelmZRvanelobiT muSaoba 
CemTvis Zalian didi pativi da privilegia iyo. madloba saqarTvelos 
iusticiis saministros saerTaSoriso sajaro samarTlis 
departaments da departamentis maSindel ufross Teimuraz 
anTelavas, romlisganac bevri ram viswavle rogorc menejeruli 
unarebis kuTxiT, aseve pirovnuli urTierTobebis TvalsazrisiTac. 
aseve didi madloba yvela Cems kolegas, romelTan erTadac odesme 
mimuSavia. 

didi madloba minda gadavuxado yvela Cems megobars, romelic mTeli 
am xnis ganmavlobaSi mxarSi medgnen da mamxnevebdnen, kerZod: irakli 
nonikaSvils, Tako SubiTiZes, avTo yavreliSvils, giga gigaSvils, eka 
amiranaSvils, gvanca xizaniSvils, anuka sturuas, qeTino erisTavs, 
rusiko erisTavs, irakli sirbilaZes, giorgi qvaraias, daviT jaians, 
rusa gergauls, laSa SayulaSvils, daviT asaniZes, gio jolias, 
Teodor kutalias, neno gabelias, qeTi sarajiSvils, irakli 
cobexias, mako Tirqias, reden valensia libos, ana wurwumia-
zurabaSvils, kiril sinevs, aliona sinevas, mariam asaniSvils, 
giorgi dvalaZes, nini fofxaZes, mari kvernaZes, nora gigineiSvils, 
mariana neveSs, ilCe georgievskis, marita tabataZes, erna dia 
kusumauatis, lusia bero picarosas, toni primoraks. 

madloba yvela Cems naTesavs, axlobels, romlebic sul 
interesdebodnen Cemi bediT. 

gansakuTrebuli madloba or qalbatons Tamar erisTavs da qeTevan 
quTaTelaZes. 
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bolos, specialuri madloba Cems usayvarles ojaxs: mamas (†), dedas, 

babuas, bebias da das, romlebic mudam mxars miWerdnen yvelanair 

wamowyebaSi. maT gareSe Cemi warmateba yovlad warmoudgeneli 

iqneboda. 
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Sesavali 

saerTaSoriso samarTlis mixedviT okupacia or, erTmaneTisagan 
gansxvavebul koncefcias asaxavs. erTi maTgani okupacias ganixilavs, 
rogorc terra nullius teritoriaze uflebis mopovebis meTods, xolo 
okupaciis cnebis meore definicia gulisxmobs teritoriis samxedro 
okupacias.1 mocemuli naSromis miznebisaTvis, okupacias eqneba 
mxolod meore mniSvneloba, anu kvlevaSi moxseniebuli termini 
“okupacia” gulisxmobs mxolod samxedro okupacias.  

Tanamedrove saerTaSoriso samarTlis epoqaSi okupaciis samarTali 
sul ufro da ufro did mniSvnelobas iRebs. meore msoflio omis 
dros yvelaze saSineli danaSaulebi swored okupirebul 
teritoriebze xdeboda. omis Semdgomi periodidan dRemde arsebuli 
okupaciis praqtika cxadyofs Tu raoden aqtualuria okupaciis 
samarTlis swori gamoyeneba Tanamedrove epoqaSic.  

rig SemTxvevaSi teritoriaze ucxoeli jaris yofnas aranairi 
saerTaSoriso samarTlebrivi gamarTleba ar moeZebneba, zogSi ki 
okupacia SeiZleba kanonieri Tavdacvis uflebis gamoyenebis Sedegad 
moxdes. xandaxan, ki SesaZlebelia ucxouri okupaciis reJimi 
dawesdes gaerTianebuli erebis2 uSiSroebis sabWos mandatiT.3 
nebismier SemTxvevaSi okupaciis samarTlis amosavali wertili unda 
iyos principi, rom okupaciis motivs ar aqvs aranairi mniSvneloba 
okupaciis samarTlis normebis gamoyenebasTan. SeiaraRebuli 
konfliqtis samarTali, romlis nawilicaa okupaciis saerTaSoriso 
samarTali, moqmedebs imis damoukideblad, Zalis gamoyeneba 
kanonieria Tu ara saerTaSoriso samarTlis mixedviT.4  

okupaciis saerTaSoriso samarTali saerTaSoriso humanitaruli 
samarTlis viwro dargia, romelic awesrigebs teritoriis samxedro 
okupaciasTan dakavSirebul wesebis erTobliobas.5 aRniSnuli 
erToblioba moicavs okupaciis damyarebis, okupaciis SenarCunebis, 

                         
1
Chinkin, C. Laws of Occupation in Botha, N., Olivier, M., van Tonder, D. (eds.) Multilateralism and 

International Law with Western Sahara as a Case Study (collection of conference papers. conference held in 

Pretoria, South Africa 4-5 December, 2008) Pretoria, 2010, p.167. 
2gaerTianebuli erebis organizacia naSromSi SemdgomSi moxseniebuli iqneba aseve, 
rogorc “gaerTianebuli erebi” an “gaero”, radgan organizaciis saxelwodeba mis 
oficialur enebze sxvadasxvagvarad JRers, ix. organizaciis veb-gverdi: 
http://www.un.org/ [bolos nanaxia 07.04.2016]. 
3
Gasser, H.P. Notes on the Law on Belligerent Occupation in The Military Law and the Law of War Review, 

vol.1-2, 2006, p.229. 
4Zalis gamoyenebis saerTaSoriso samarTalsa da SeiaraRebuli konfliqtis 
samarTlis urTierTmimarTebis Sesaxeb detalurad ix. Blank, L.R., Noone, G.P. 

International Law and Armed Conflict: Fundamental Principles and Contemporary Challenges in the Law of 

War, New York, 2013, pp.15-26. 
5
Ibid, pp.169-170. 

http://www.un.org/
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okupirebuli teritoriebis administrirebisa da okupaciis 
dasrulebis Sesaxeb arsebul kanonebsa da Cveulebebs.6  

winamdebare naSromi aanalizebs okupaciis saerTaSoriso samarTlis 
mxolod erT konkretul aspeqts – okupirebuli teritoriebis 
administrirebas da am mxriv ikvlevs okupanti Zalis 
uflebamosilebis farglebs, rogorc okupirebuli teritoriebis 
marTvis aseve am teritoriebis samoqalaqo mosaxleobis mopyrobis 
kuTxiT.  

sakvlevi kiTxva Semdegia – dResdReobiT arsebuli okupaciis 
saerTaSoriso samarTlebrivi baza awesrigebs Tu ara okupirebuli 
teritoriebis administrirebasTan dakavSirebul yvela aspeqts da am 
mxriv detalurad gansazRvravs Tu ara okupanti Zalis 
uflebamosilebis farglebs? Tuki dadgindeba, rom dReisaTvis 
moqmedi saerTaSoriso samarTlebrivi baza Riad tovebs okupirebuli 
teritoriebis marTvis garkveul sakiTxebs, maSin saerTaSoriso 
samarTlis romeli dargidan “gadmotanili” normebiT unda moxdes 
arsebuli “Ria xvrelebis” Sevseba da ra masStabiT? meores mxriv, 
naSromi aseve pasuxobs ufro zogad sakvlev SekiTxvasac, kerZod, 
ramdenad adeqvaturia dRes moqmedi okupaciis saerTaSoriso 
samarTlebrivi baza da asaxavs Tu ara arsebul realobas, pasuxobs 
Tu ara okupaciis samarTlis Tanamedrove gamowvevebs da saWiroebs 
Tu ara modifikacias? 

samxedro okupaciis saerTaSoriso samarTlis Tanamedrove ZiriTadi 
gamowvevaa saokupacio praqtikis morgeba okupaciis samarTlis 
wyaroebTan. imdenad ramdenadac, okupaciis samarTlis ZiriTadi 
wyaroebi miRebulia saukuneze meti xnis win, Tanamedrove saokupacio 
praqtika mniSvnelovnad gascda okupaciis imdroindel gagebas, 
Sesabamisad saWiro xdeba sxva dargobrivi normebis gadmotana da 
maTi adaptireba okupaciis saerTaSoriso samarTalTan. meore 
msoflio omis Semdgomma okupaciis SemTxvevebma cxadyo rom 
arsebuli saerTaSoriso samarTlebrivi baza ar miyveba Tanamedrove 
praqtikas, ramac ganapiroba okupaciis samarTalSi garkveuli 
dauregulirebeli sakiTxebis warmoSoba an ukve regulirebuli 
sakiTxebis modificirebis aucilebloba. vinaidan amJamindel 
periodamde raime saerTaSoriso forumze ar yofila gancxadebuli, 
rom uaxloes momavalSi igegmebodes okupaciis samarTlis Zireuli 
gardaqmna da adaptacia, amitom gamoiyeneba saerTaSoriso samarTlis 
sxva momijnave dargebi (mag. rogoricaa adamianis uflebaTa 
saerTaSoriso samarTali, saerTaSoriso kerZo samarTali, 
TviTgamorkvevis saerTaSoriso samarTali a.S.) raTa „Seivsos“ is 

                         
6okupaciis saerTaSoriso samarTlis regulirebis sferos Sesaxeb detalurad ix. 
Arai-Takahashi, Y. The Law of Occupation: Continuity and Change of International Humanitarian Law, and 

its Interaction with International Human Rights Law, Leiden, Boston, 2009, pp.4-24. 
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danaklisi rac gamowveulia okupaciis samarTlis adrindeli 
wyaroebisa da okupaciis Tanamedrove praqtikis erTmaneTisagan 
acilebiT.  

mocemuli naSromis erT-erTi mizania rac SeiZleba farTod da 
detalurad iqnas mecnierul doneze ganxiluli da gaanalizebuli 
yvela is xarvezi Tu sicariele, rac okupaciis saerTaSoriso 
samarTalSi arsebobs okupirebuli teritoriebis administrirebisas 
okupanti Zalis uflebamosilebis farglebis kuTxiT da ganxilul 
iqnes am sakiTxebis mogvarebis SesaZlo gzebi akademiur WrilSi.  

am miznis misaRwevad, naSromis Sesabamisi Tavebi koncentrirebulia 
okupirebuli teritoriebis administrirebasTan dakavSirebuli iseTi 
sakiTxebis kvlevaze, romelic an saerTod ar aris an arasakmarisad 
aris regulirebuli okupaciis Tanamedrove samarTliT.  

naSromSi mocemuli mignebebi emyareba rogorc moqmed saerTaSoriso 
samarTlebriv normebs, aseve konkretul sakiTxTan dakavSirebiT 
arsebul praqtikasa da mecnierTa mosazrebebs. Temis miznebisaTvis, 
gansaxilveli sakiTxebis irgvliv gadmocemulia rac SeiZleba meti 
pozicia da argumentacia da gansakuTrebiT sadavo sakiTxebTan 
mimarTebiT gakeTebuli mignebebi araa absoluturi xasiaTis da 
emyareba konkretuli poziciis momxreTa da mowinaaRmdegeTa azrebis 
balansis Sedegad Sejerebul daskvnebs. 

naSromi zogadi xasiaTisaa da moicavs okupirebuli teritoriebis 
administrirebasTan dakavSirebiT okupanti Zalis uflebamosilebis 
farglebis faqtobrivad yvela speqtrs. garda amisa, Tema exeba iseT 
sakiTxebsac, romelic pirdapir kavSirSi araa okupanti Zalis mier 
dakavebuli teritoriebis marTvasTan, magram okupaciis 
saerTaSoriso samarTalSi problemuria da aseTi sakiTxebis 
samarTlebrivi regulireba okupirebuli teritoriebis jerovani 
administrirebisaTvis aucilebeli winapirobaa. 

 

naSromis struqtura: 

sadisertacio naSromi Sedgeba Svidi Tavisagan da struqtuirebulia 
Semdegnairad:  

(1) 1-li Tavi exeba okupirebuli teritoriebis administrirebis 
saerTaSoriso samarTlebriv reJims. mocemuli Tavi mniSvnelovania 
imdenad, ramdenadac kvlevis miznebisaTvis aucilebelia pirvel 
rigSi ganisazRvros is saerTaSoriso samarTlebrivi normatiuli 
baza, romlis safuZvelzec unda moxdes okupanti Zalis 
uflebamosilebis farglebis dadgena da misi SesaZlo qmedebebis 
kanonierebis Sefaseba. am mxriv, naSromSi gadmocemulia msjeloba 
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rom okupaciis saerTaSoriso samarTali kompleqsuri dargia da misi 
wyaroebi aerTianebs, rogorc saxelSekrulebo ise CveulebiTi 
samarTlis normebs, agreTve samarTlis zogad principebs, 
sasamarTlo gadawyvetilebebsa da e.w. “rbili samarTlis” normebs. 
specialuri xazgasmaa gakeTebuli gaero-s uSiSroebis sabWos 
rezoluciebis mniSvnelobaze okupaciis samarTlis wyaroebis kuTxiT 
da mocemulia daSveba - aris Tu ara gaerTianebuli erebis wesdebis 
me-7 Tavis safuZvelze miRebuli rezoluciebi okupaciis samarTlis 
damoukidebeli wyaro da Tu aris SesaZlebeli am rezoluciebma 
gadauxvios arsebuli samarTlebrivi CarCodan da daadginos okupanti 
Zalis uflebamosilebis gansxvavebuli farglebi, vidre es im “myari 
samarTlis” normebiTaa gaTvaliswinebuli, rac okupirebuli 
teritoriebis administrirebas aregulirebs. 

(2) me-2 Tavi SeiZleba iTqvas mocemuli naSromis yvelaze 
mniSvnelovani nawilia, radgan is detalurad mimoixilavs okupanti 
Zalis yvelaze mTavar valdebulebas – okupirebul teritoriaze 
sajaro wesrigisa da usafrTxoebis uzrunvelyofas. am valdebulebis 
Sesrulebisas okupanti Zalis uflebamosilebis farglebi sakmaod 
farToa, xolo misTvis dawesebuli SezRudvebi ki bundovani, rac 
xandaxan okupanti Zalis mxridan borotad aris xolme gamoyenebuli. 
kvleva farTod ganixilavs okupirebuli teritoriis marTvisas 
sajaro wesrigis SenarCunebisaTvis daSvebul uflebamosilebis 
farglebsa da dawesebul SezRudvebs. okupirebul teritoriebze 
usafrTxoebis uzrunvelsayofad aucilebelia gangrZobiTi mSvidobis 
SenarCuneba, amitom naSromis me-2 Tavi aseve vrclad ikvlevs 
adgilobrivi mosaxleobis mxridan SeiaraRebuli winaaRmdegobis 
dasaSvebobisa da amgvari winaaRmdegobis Zalismieri meTodiT 
gamklavebis SesaZleblobis sakiTxs. am konteqstSi kvlevaSi 
gaanalizebulia samxedro aucileblobisa da proporciulobis 
principebi da sakiTxi – okupaciis dros, aucileblobisa da 
proporciulobis principi imave SinaarsiT moqmedebs, rogorc 
zogadad saerTaSoriso samarTlis sxva dargebSi, Tu okupaciis 
specialuri konteqstidan gamomdinare es principebic gansxvavebul 
konotacias iRebs? imdenad ramdenadac, okupirebuli teritoriebis 
administrirebisas sajaro wesrigisa da usafrTxoebis SenarCuneba 
emsaxureba adgilobrivi mosaxleobis mSvidobiani cxovrebis mizans, 
mniSvnelovania zustad ganisazRvros Tu vin arian am miznis Sedegad 
miRebuli samarTlebrivi sikeTis beneficiarebi da ra masStabiT 
iReben isini am sargebels, amitom, naSromi calke qveTavad gamoyofs 
samoqalaqo mosaxleobis dacvis standarts, kerZod ganxilulia im 
samoqalaqo mosaxleobis cneba, romelic okupaciis samarTlis 
miznebisaTvis sargebloben dacviT, xolo Semdgom detaluradaa 
gaanalizebuli Tu ra saxis zogadi da gansakuTrebuli dacvis 
standarti vrceldeba maTze okupirebuli teritoriebis 
administrirebis konteqstSi. am msjelobis Semdeg, naSromis me-2 Tavi 
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gvTavazobs kvlevis mignebebis morgebas konkretul magaliTze, 
kerZod israelis mier okupirebul palestinur teritoriaze damcavi 
barieris Senebis praqtikaze.  

(3) mas Semdeg rac dgindeba okupanti Zalis uflebamosilebis 
farglebi sajaro wesrigisa da usafrTxoebis SenarCunebis sakiTxSi, 
kvleva mimoixilavs okupirebuli teritoriebis administrirebis 
aranakleb mniSvnelovan aspeqts, kerZod naSromis me-3 Tavi exeba 
okupirebul teritoriaze moqmed sakanonmdeblo da sasamarTlo 
sistemas. sakanonmdeblo sistemis nawilSi, Tema orientirebulia im 
Sida samarTlebrivi sistemis identificirebaze, romelic 
saerTaSoriso samarTlebriv normebTan erTad vrceldeba 
okupirebul teritoriaze. amgvari erovnuli samarTlebrivi sistemis 
dadgena aucilebelia imisaTvis, rom okupirebul teritoriaze 
moqmed sasamarTloebs hqondeT is Sida samarTlebrivi baza, 
romelsac gamoiyeneben samarTlebrivi urTierTobebisas warmoSobili 
nebismieri davis mogvarebisaTvis. rac Seexeba uSualod 
sasamarTloebs, kvleva ganixilavs okupaciis dros moqmed yvela 
SesaZlo sasamarTo sistemas da am mxriv warmoaCens sxvadasxva 
okupaciis konteqstSi arsebul araerTgvarovan praqtikas, rac Tavis 
mxriv miuTiTebs am sferoSi okupaciis samarTlis erTgvar 
naklovanebazec. 

(4) naSromis meoTxe Tavi ikvlevs okupirebul teritoriaze moqmed 
adamianis uflebaTa reJims, rac pirdapir kavSirSia teritoriis 
administrirebisas okupanti Zalis uflebamosilebis farglebTan. 
aRsaniSnavia, rom mocemul TavSi yuradReba maxvildeba ara 
okupirebul teritoriaze moqmed zogad reJimze, aramed adamianis 
uflebebis im konkretul aspeqtebze, rac dakavSirebulia darRvevis 
SemTxvevSi warmoSobil pasuxismgeblobasTan. am mxriv kvleva 
mniSvnelovan mignebas akeTebs okupirebuli teritoriis “saziaro 
kontrolis” sakiTxze, kerZod ra xdeba maSin rodesac okupirebul 
teritorias zogadad akontrolebs okupanti Zala, xolo teritoriis 
garkveul nawilze efeqtian kontrols adgilobrivi xelisufleba 
inarCunebs. am sakiTxis samarTlebriv mowesrigebas ar Seicavs 
okupaciis samarTali, aqedan gamomdinare naSromi miuTiTebs, rom 
sakiTxi mTlianad adamianis uflebaTa samarTlis WrilSi unda 
daregulirdes. okupirebuli teritoriis saziaro kontrolis 
sakiTxi kvlevaSi mibmulia arasaxelmwifoebrivi warmonaqmnis 
saerTaSoriso samarTlebriv pasuxismgeblobaze okupirebul 
teritoriaze adamianis uflebebis darRvevisaTvis. am mxriv naSromSi 
axleburi midgomebia gamoyenebuli, rac calsaxad scdeba okupaciisa 
da saxelmwifoTa pasuxismgeblobis saerTaSoriso samarTlis 
farglebs da mTlianad adamianis uflebaTa samarTlis 
ganzomilebaSi gadadis. me-2 TavSi moyvanili Teoriuli msjeloba 
gamyarebulia praqtikuli magaliTiT da ganxilulia okupirebul 
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palestinur teritoriebze moqmedi arasaxelmwifoebrivi 
warmonaqmnebis SesaZlo saerTaSoriso samarTlebrivi 
pasuxismgebloba am dajgufebebis kontrols daqvemdebarebul 
teritoriaze adamianis uflebebis darRvevisaTvis. 

(5) naSromis miznebisaTvis calke kvlevaa Catarebuli samxedro 
okupaciis dros sakuTrebis uflebis dacvaze. es pirvel rigSi 
gamowveulia okupaciis samarTalSi misi ganviTarebis pirvelive 
etapidan am sakiTxis farTo regulirebiT, xolo meores mxriv, imis 
Sesamowmeblad ramdenad adeqvaturad asaxavs okupaciis samarTlis 
saukuneze meti xnis winandeli normebi dRevandel realobas da xom 
ar gamoikveTa modificirebis saWiroeba. am mxriv, naSromSi 
yuradRebaa gamaxvilebuli im samarTlebriv CarCoze, romelic 
aregulirebs okupirebul teritoriaze kerZo sakuTrebis dacvis 
sakiTxs da swored am samarTlebrivi bazis gansazRvris Sedegad 
xdeba okupanti Zalis mier kerZo sakuTrebis mopyrobasTan 
dakavSirebuli uflebamosilebis farglebis dadgena, radgan es 
uflebamosileba gadmocemulia swored zemoT aRniSnul 
samarTlebriv normebSi. me-5 Tavi aseve mimoixilavs okupaciis dros 
kerZo sakuTrebis dacvasTan dakavSirebul precedentul samarTals 
adamianis uflebaTa evropuli sasamarTlos praqtikidan. naSromSi 
ganxiluli saqmeebi exeba kerZo sakuTrebis dacvasTan dakavSirebiT 
okupirebul CrdiloeT kviprosSi arsebul praqtikas, romelic 
garkveulwilad axal midgomebs ayalibebs, riTac xdeba okupaciisas 
sakuTrebis dacvasTan dakavSirebiT arsebuli samarTlebrivi 
normebis dazusteba, Sevseba da detalizacia. 

(6) samxedro okupaciis saerTaSoriso ekonomikur samarTals7 exeba 
naSromis me-6 Tavi, romelic vrclad mimoixilavs okupirebul 
teritoriaze biznes saqmianobis samarTlebriv regulirebas. imdenad 
ramdenadac okupaciis dros kerZo sakuTrebasTan dakavSirebuli 
sakiTxebi TiTqmis srulad da amomwuravadaa regulirebuli 
okupaciis samarTlis wyaroebiT, sxva kerZo samarTlebrivi sakiTxebi, 
mag. rogoricaa okupirebul teritoriaze komerciuli kompaniebis 
aqtivobebi, saerTod araa mowesrigebuli arc okupaciis 
saerTaSoriso samarTliT da arc adamianis uflebaTa saerTaSoriso 
samarTliT, Tumca TiToeuli es dargi mainc Seicavs zogierT 
debulebas, romelic SesaZloa gamoyenebul iqnes farTo msjelobisa 
da misgan gamomdinare daskvnebis gasaviTareblad. okupirebul 
teritoriaze biznes saqmianobis warmarTva aris teritoriis 
administrirebis iseTi sakiTxi, romelic mTlianad unda 
daregulirdes kompleqsuri midgomiT, kerZod am sferoSi okupanti 
Zalis uflebamosilebis farglebis Sesamowmeblad saWiroa rogorc 
                         
7termins “samxedro okupaciis saerTaSoriso ekonomikuri samarTali” pirvelad 
vxvdebiT filCenfildTan, ix. Feilchenfeld, E.H. The International Economic Law of Belligerent 

Occupation, Washington, 1942. 
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uSualod okupaciis saerTaSoriso samarTlis, aseve saxelmwifoTa 
pasuxismgeblobis saerTaSoriso samarTlis, adamianis uflebebis, 
saerTaSoriso sisxlisa da saerTaSoriso kerZo samarTlis normebis 
erTobliobaSi gamoyeneba. kvleva pirvel rigSi mimoixilavs im 
ZiriTad principebs, romelic safuZvlad unda daedos okupirebul 
teritoriaze biznes saqmianobis kanonierebas, amis Semdeg mocemuli 
Tavi detalurad ganixilavs saxelmwifoTa da pirTa (rogorc 
fizikur, aseve iuridiul) SesaZlo saerTaSoriso samarTlebriv 
pasuxismgeblobas amgvari biznes saqmianobiT gamowveuli zianisaTvis 
da am mxriv kvleva mniSvnelovan mignebebs gvTavazobs, romelTa 
praqtikaSi gamoyeneba gamosadegia rogorc uSualod okupanti 
ZalisaTvis, aseve sxva biznes aqtorebisa da okupirebuli 
teritoriebis samoqalaqo mosaxleobisTvisac. 

(7) naSromis bolo, me-7 Tavi exeba okupirebuli teritoriebis 
administrirebasTan dakavSirebul sxva problemur aspeqtebs. es Tavi 
konteqstualurad gancalkevebulia danarCeni eqvsi Tavisagan da 
aerTianebs sam damoukidebel sakiTxs, romelic mocemuli naSromis 
avtoris azriT ar ifareba arc-erTi manamde ganxiluli TemiT, arc 
pirdapir SemxeobaSia okupirebuli teritoriebis administrirebasTan 
dakavSirebiT okupantis uflebamosilebis farglebTan, magram Tavisi 
arsiTa da samarTlebrivi mniSvnelobiT aucilebelia winamdebare 
kvlevaSi am sakiTxebis ganxilva.   

naSromis me-7 Tavi detalurad ganixilavs okupaciisas teritoriis 
kontrolis sxvadasxva standarts. teritoriuli kontrolis xarisxi, 
romelic okupaciis ganuyofeli nawilia,8 okupaciis faqtis 
dadgenisTvis ufro mniSvnelovania, vidre teritoriis 
administrirebisaTvis, magram imdenad, ramdenadac winamdebare 
kvlevis mizania okupanti Zalis uflebamosilebis farglebis 
dadgena, saWiroa amave naSromSi ganixilebodes teritoriuli 
kontrolis sakiTxi, radgan mkafiod ganisazRvros rodis eZleva 
okupant Zalas teritoriis administrirebis is uflebamosileba, 
romlis farglebis dadgenac mocemuli Temis umTavresi mizania.  

aRniSnuli Tavis meore nawili exeba okupirebuli teritoriebis 
administrirebis erT konkretul sakiTxs – okupirebul 
teritoriebze Seqmnil samoqalaqo dasaxlebebs, maT Sesabamisobas 
okupaciis saerTaSoriso samarTalTan da deokupaciis Semdgom aseTi 
dasaxlebebis daSlisa da masSi mcxovrebi pirebis gaZevebis sakiTxs. 
naSromis am nawilSi ganxilulia okupanti Zalis mier okupirebul 
teritoriaze sakuTari samoqalaqo mosaxleobis gadmosaxlebisa da 
dasaxlebebis Seqmnis kanoniereba saerTaSoriso humanitaruli 
samarTlis WrilSi, aseve saubaria aseT dasaxlebebSi moqmed 

                         
8okupaciisas teritoriis kontrolis Sesaxeb detalurad ix. Dinstein, Y. The 

International Law of Belligerent Occupation, Oxford, 2009, pp.42 et. al.   
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samarTlebriv reJimze da iTvaliswinebs Tu ara saerTaSoriso 
samarTali amgvari dasaxlebebis kanonierad aRiarebas raime 
garemoebebis arsebobisas. imdenad ramdenadac saerTaSoriso 
humanitaruli samarTali am sakiTxs ar awesrigebs, mocemul qveTavSi 
vxvdebiT msjelobas, romelic dasaxlebebis post-okupaciuri 
periodis SesaZlo beds ixilavs adamianis uflebaTa saerTaSoriso 
samarTlis WrilSi, kerZod ramdenad aris gamarTlebuli aRdgenili 
suverenis mier okupaciis periodSi Seqmnili dasaxlebebis daSla 
gaero-sa da evropis sabWos farglebSi arsebuli adamianis 
uflebebis dacvis sistemis mixedviT. 

me-7 Tavis bolo nawili ki exeba okupaciis samarTlis erT-erT 
umniSvnelovanes sakiTxs, kerZod gaerTianebuli erebis organizaciis 
mier “avtorizebuli” okupaciis pirobebSi, teritoriis 
administrirebisas okupanti Zalis uflebamosilebis farglebs. 
vrclad aris ganxiluli uSiSroebis sabWos uflebamosilebis 
farglebi Tanamedrove saerTaSoriso samarTalSi, ris Semdegac 
saubaria sabWos mier e.w. “transformaciuli” okupaciis 
dasaSvebobaze da magaliTad moyvanilia erayis 2003-2004 wlis 
okupacia, romelic uSiSroebis sabWos Sesabamisi rezoluciiT iqna 
ganmtkicebuli. qveTavSi gaanalizebulia amgvari [transformaciuli] 
okupaciis Sesabamisoba klasikuri gagebis okupaciasTan da 
moyvanilia msjeloba ramdenad kanonieria uSiSroebis sabWos mier 
okupaciis samarTalSi arsebuli midgomebis ad hoc Secvla da morgeba 
konkretuli okupaciis konteqstze. bolos naSromi mimoixilavs 
adamianis uflebaTa sakiTxs gaero-s mier sanqcirebuli okupaciisas, 
kerZod eraySi arsebuli praqtikisa Tu am praqtikidan warmoSobili 
sasamarTlo davebis safuZvelze ganxilulia okupirebul 
teritoriaze adamianis uflebebis darRvevisaTvis warmoSobili 
saerTaSoriso samarTlebrivi pasuxismgeblobis sakiTxi. sakvlevi 
SekiTxvaa gaero-s uSiSroebis sabWos mier mandatirebuli okupaciis 
dros momxdari adamianis uflebebis darRvevisaTvis vin agebs pasuxs, 
gaerTianebuli erebi, rogorc saerTaSoriso organizacia, Tu 
okupanti qveynebi, romelTac gaero-s uSiSroebis sabWos mier 
daevalaT teritoriis marTva okupaciis samarTlisa da sabWos 
Sesabamisi rezoluciebis farglebSi. 

 

meTodologia: 

winamdebare naSromze muSaobisas gamoyenebuli iyo okupirebuli 
teritoriebis administrirebasTan dakavSirebuli saerTaSoriso 
samarTlebrivi normebis Teoriuli analizisa da sxvadasxva dros 
momxdari an mimdinare okupaciis praqtikis gaerTianebis Sedegad 
warmoebuli kombinirebuli kvleva.  
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kvlevis mizani iyo rogorc samarTlebrivi aspeqtebis ganxilva, aseve 
am aspeqtebis Sedareba ganvlil Tu arsebul praqtikasTan. praqtikis 
kuTxiT naSromSi gamoyofilia ramdenime okupacia, rogorc 
TvalsaCino magaliTi. sxvadasxva TavSi, case study-is saxiT moyvanilia 
magaliTebi rogorc pirveli da meore msoflio omis dros momxdari 
okupaciidan, aseve Tanamedrove praqtikidanac, kerZod, CrdiloeT 
kviprosis, palestinis teritoriebis, erayis, aseve yofili sabWoTa 
kavSiris teritoriaze mimdinare afxazeTis (saqarTvelo), samxreT 
oseTis (saqarTvelo), mTiani yarabaRisa (azerbaijani) da yirimis 
(ukraina) okupaciidan. CamoTvlili magaliTebidan, yvelaze xSirad 
miTiTebaa gakeTebuli palestinuri teritoriebis okupaciaze, imdenad 
ramdenadac am okupaciis praqtika yvelaze mdidaria samarTlebrivi 
normebisa Tu sasamarTlo gadawyvetilebebis kuTxiT. Tumca, aqve 
unda aRiniSnos, rom nebismieri miTiTeba, romelic naSromSi 
gakeTebulia romelime okupaciaze ar gulisxmobs am konkretul 
konteqstze dayrdnobiT zogadi midgomebis miRebis mcdelobas, 
aramed piriqiT, naSromSi mocemuli magaliTebis mizania okupaciis 
samarTalSi arsebuli zogadi midgomebis konkretizacia, dazusteba 
da mkiTxvelisaTvis ufro gasagebad warmoCena. 

 

gamoyenebul wyaroTa tipebi: 

naSromze muSaobisas gamoyenebul iqna Semdegi saxis wyaroebi: 

a) saxelmZRvaneloebi, monografiebi, samecniero naSromTa krebulebi, 
saerTaSoriso samarTlis instrumentebze mecnieruli komentarebis 
saxiT Seqmnili wignebi; 

b) statiebi, samecniero publikaciebi, saerTaSoriso konferenciebis 
masalebi, eleqtronuli resursebi; 

g) sasamarTlo saqmeebi, romelic moicavs rogorc mudmivmoqmedi 
saerTaSoriso sasamarTloebis, aseve ad hoc tribunalebisa (maT Soris 
meore msoflio omis Semdgomi mokavSireTa mier Seqmnili samxedro 
tribunalebi) da erovnuli sasamarTloebis praqtikas; 

d) sxva saerTaSoriso sasamarTlo organoebis an arbitraJebis 
sasamarTlo praqtika; 

e) okupaciis saerTaSoriso samarTlis, saerTaSoriso humanitaruli 
samarTlis, adamianis uflebaTa saerTaSoriso samarTlisa da 
saerTaSoriso samarTlis sxva momijnave dargebisaTvis relevanturi 
saerTaSoriso dokumentebi (rogorc saerTaSoriso xelSekrulebebi, 
aseve sxvadasxva saerTaSoriso organizaciis farglebSi miRebuli 
dokumentebi); 
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v) okupaciis saerTaSoriso samarTlis yvelaze gamoCenili da 
aRiarebuli mkvlevarebisa da mecnierebis mosazrebebi, romelic 
mopovebuli iqna avtoris mier sxvadasxva kvleviT dawesebulebebSi 
ganxorcielebuli samecniero vizitebis farglebSi. 

 

miTiTebis stili: 

naSromSi gamoyenebuli yvela masala saTanadodaa miTiTebuli 
sqolios saxiT. sqolios saerTo gaformeba SesabamisobaSia iv. 
javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
iuridiul fakultetze moqmed akademiuri weris standartebTan. 
sasamarTlo gadawyvetilebebi miTiTebulia ise, rogorc es uSualod 
gadawyvetilebaSia moTxovnili, xolo iseTi ganaCenebi, romelic 
Tavad ar adgens miTiTebis stils, naSromSi mocemulia maqsimalurad 
erTnairad, saqmis saxelwodebisa da damatebiTi maidentificirebeli 
niSnis darTviT (mag. rogoricaa ganacxadis nomeri, gadawyvetilebis 
gamotanis TariRi da sxv.). im SemTxvevaSi Tu naSromSi gamoyenebuli 
romelime gadawyvetilebis originali araa xelmisawvdomi, sqolioSi 
Sesabamisi miTiTebaa gakeTebuli Tu sad SeiZleba aRniSnuli 
nawyvetis moZieba. rodesac gameorebulia monografia, statia Tu 
naSromTa krebuli, Sesabamis sqolioSi miTiTebulia avtoris gvari, 
Semdeg im sqolios nomeri, sadac pirvelad mieTiTa mocemuli 
naSromi da Semdeg gverdis nomeri; amave saxiT aris gakeTebuli 
sasamarTlo gadawyvetilebebis ganmeorebiT miTiTebac, xolo yvela 
sxva saxis wyaros ganmeorebiTi miTiTebis SemTxvevaSi Sesabamis 
sqolioSi keTdeba aRniSvna mxolod im sqoliosi, romelSic 
pirvelad mieTiTa mocemuli wyaro da Semdeg gverdis nomeri. 

naSromze TandarTulia kvlevis dros gamoyenebuli yvela masala, 
aseve avtoris gancxadeba plagiatis Sesaxeb. 

 

samizne jgufi: 

winamdebare naSromis samizne jgufi sakmaod farToa da moicavs 
pirTa ramdenime wres: pirvel rigSi igi gamiznulia okupaciis 
samarTlisa da zogadad saerTaSoriso samarTlis mkvlevarTaTvis, 
studentebisaTvis, profesor-maswavleblebisaTvis da praqtikosi 
iuristebisaTvis. garda amisa, Temis specifikidan gamomdinare is 
aseve mniSvnelovania erTis mxriv okupirebul teritoriaze 
mcxovrebi an okupirebuli teritoriidan devnili 
mosaxleobisTvisac, romelTac sakuTar Tavze gamoscades an scdian 
ucxouri samxedro okupaciis tvirTs, xolo, meores mxriv, naSromi 
gamosadegia aseve im mTavrobebisaTvis da sasamarTlo 
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organoebisaTvis, romelTa saxelmwifoebic sxvadasxva mizeziT 
axorcieleben ucxo teritoriis samxedro okupacias. 

kvleva gansakuTrebiT mniSvnelovani wyaro iqneba am dargiT 
dainteresebuli pirebisaTvis saqarTveloSi, ramdenadac saswavlo Tu 
sxva saxis samecniero masala qarTul enaze samarTlis am dargSi 
Zalze mwiria. 

 

Introduction 

Under international law the term “occupation” implies two dissimilar meanings. One of 

them considers occupation as a method of obtaining title over terra nullius territory, while 

the other definition entails belligerent occupation of the concerned territory. For the 

purposes of the present Thesis, occupation shall be applied only under the second meaning, 

namely, hereinafter the term “occupation” refers solely to the belligerent occupation.  

In contemporary international law era, the law of occupation becomes more and more 

important. During the Second World War, the most severe atrocities occurred in occupied 

territories. State practice in the aftermath of WWII up to present demonstrates the 

importance of right application of occupation law in modern times.   

In some instances, presence of foreign military troops in the concerned territory has no 

justification under international law, while in other cases, occupation may occur as a 

consequence of exercise of legitimate right of self-defence. Sometimes, foreign occupation 

may be established under the UN Security Council mandate. In any event, the standpoint of 

the law of occupation is the following principle – the motive of the particular occupation 

does not have implications on application of the norms of occupation law. The law of 

armed conflict, part of which is the law of occupation, is applicable notwithstanding the 

legality of the use of force under international law.  

The international law of belligerent occupation is a specific branch of international 

humanitarian law, which provides set of rules dealing with the military occupation of the 

territory. This set fuses laws and customs related to the commencement and maintenance of 

occupation, administration of occupied territories and termination of occupation.  

The present Thesis analyses only one aspect of the international law of belligerent 

occupation, namely administration of occupied territories and in this regard research is 

concentrated on the scope of authority of occupying power related to the governing of 

occupied territories as well as providing proper treatment to the civilian population living in 

these territories.   

The research questions stand as following – does the existing normative base of the 

international law of occupation regulate all aspects of the administration of occupied 

territories and in this regard determine clear and detailed scope of authority of the 

occupying power? If it is found that the applicable international law leaves lacunas in some 

issues related to the administration of occupied territories, then norms of which branches of 
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international law should be “imported” into the law of occupation in order to fill “gaps”? 

From the other hand, the research also elaborates on more general question, namely to what 

extend applicable international law of belligerent occupation is adequate and if it reflects 

existing realm or responds sufficiently to the contemporary challenges of occupation law 

and does it need modification or improvement?  

The central challenge of the international law of belligerent occupation is the adjustment of 

modern occupation practice to the sources of the occupation law. As far as the key sources 

of the occupation law were adopted more than century ago, current occupation practices 

significantly went beyond the meaning by which occupation was perceived at that time; 

therefore the need arises to transpose norms from other branches of law and adapt them to 

the international law of occupation. Cases of occupation emerged after the WWII clearly 

showed that existing law has not been pursuing the contemporary practice, which caused 

the materialization of unregulated issues in the occupation law and the necessity of 

modifications in existing norms. As long as, by far, none of the international forums 

addressed the issue of significant transformation or adaptation of the occupation law, other 

related branches of international law (such as: international human rights law, private 

international law, international law of self-determination and etc.) are to be applied for the 

purpose of “filling” the lacunas created as a consequence of detachment of earlier sources 

of occupation law from the contemporary practice.  

One of the main objectives of this Thesis is to discuss scientifically as widely as possible 

all errors or gaps existing in the international law of occupation related to the scope of 

authority of occupying power in administering occupied territories and to discuss possible 

solutions.  

To accomplish this objective, relevant chapters of the Thesis are focused on researching 

such issues of administration of occupied territories, which are not sufficiently regulated or 

are not regulated at all by the contemporary law of occupation.  

The findings reached in the Thesis are based on applicable international legal norms as well 

as state practice and teachings of highly qualified scholars. For the purpose of the present 

research, all possible positions and argumentations are presented and findings are not of 

absolute character, especially in relation to the disputed issues, and are based on 

conclusions reached through balancing views of pros and against of particular positions.   

The Thesis has general character and covers mostly all spectrums related to the scope of 

authority of the occupying power in administering occupied territories. Moreover, the 

research covers also topics, which are not directly linked to the government of captured 

territory by the occupying power, but are problematic in the international law of occupation 

and regulation of such issues are necessary precondition for proper administration of 

occupied territories.  

 

Structure: 

The Dissertation consists of seven chapters structured as follows: 
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(1) The first chapter covers international legal regime of administration of occupied 

territories. This chapter is important as long as for the purposes of the research, firstly 

normative data base should be identified, pursuant to which the scope of authority of 

occupying power is to be determined and legality of occupant’s actions is to be assessed. 

The Author maintains that the international law of belligerent occupation is a complex 

branch of law and it integrates treaty and customary norms as well as general principles of 

law, case law and so-called “soft law” norms. Importance of the UN Security Council 

resolutions is specifically underlined in light of possible admission of Security Council 

resolutions as independent source of occupation law. Whether these resolutions may divert 

from the applicable legal framework and may establish scope of authority of the occupying 

power dissimilar from that of “hard law” norms, which regulate administration of occupied 

territories.  

(2) The second chapter might be considered as the most important part of the Thesis, for the 

reason that it provides detailed overview of the primary obligation of occupying power – 

ensuring public order and security in the occupied territories. In fulfilling this obligation, 

the scope of authority of the occupying power is too broad, while imposed restrictions are 

too vague, which gives the way to it [occupying power] to abuse the power. The research 

extensively discusses the permitted margins of the scope of authority of occupying power 

in maintaining public order and security and imposed restrictions. For ensuring security and 

order in the occupied territory, it is crucial to maintain protracted peace, therefore this given 

chapter also widely analyses admissibility of armed resistance by the local population and 

possibility of military response by the occupant for such resistance movements. This latter 

issue is discussed in light of the principles of proportionality and military necessity. The 

research concentrates on the issue – whether during the occupation, principles of military 

necessity and proportionality apply with the same meaning as they are applied in other 

branches of international law or taking into account specific context of belligerent 

occupation, these principles are applied with diverse connotations? As long as ensuring 

public order and security in the occupied territory serves the legitimate objective of 

wellbeing of the local population, it is crucially important to define who are recipients of 

benefits steaming from above mentioned objective and to what extent they are entitled to 

these benefits? Therefore, the specific subchapter is dedicated to the standard of protection 

for population, namely for the purposes of the occupation law, the meaning of “protected 

persons” is defined and afterwards general and specific categories of protected persons are 

discussed. After rising these points, the chapter attempts to adjust reached findings to the 

case study, in particular to Israeli practice of constructing defence barrier in the Occupied 

Palestinian Territories. 

(3) After establishing exact limits of scope of authority of occupying power in maintaining 

public order and security, the research switches to the not less important issue of the 

administration of occupied territories, namely, the third chapter of the dissertation covers 

legislative and judicial system of the occupied territories. The section dealing with the 

legislative structure is oriented on identification of domestic legal systems, which in 

conjunction to the international norms, are applied in the occupied territories. Identification 

of applicable municipal legal system is important for the courts of occupied territories in 

order to have the domestic legal framework which they would apply in dealing with any 

disputes arising from the legal relations occurred in the occupied territories. Concerning the 
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judiciary, the research discusses all possible judicial systems, which may be applied during 

the time of belligerent occupation and in this regard research demonstrates conflicting 

practice emerged through various occupations, which indicates existence of “gaps” in this 

sphere of occupation law. 

(4) The fourth chapter deals with the applicable human rights regime in the occupied 

territories, which is directly linked to the scope of authority of occupying power in 

administering occupied territories. Notably, this chapter emphasizes not the general human 

rights regime applicable in the occupied territory, but covers the concrete aspects of the 

human rights related to the invocation of responsibility for violations. In this regard, 

important finding is reached on the issue of “shared territorial control”, in particular, what 

happens when the occupying power has overall control over the entire occupied territory, 

while in some factions of occupied territories local authorities remain in effective control. 

The occupation law does not regulate this issue and the Author maintains that such cases 

should be entirely studied in light of the human rights law. The research links “shared 

territorial control” to the responsibility of non-state actors for human rights violations in the 

occupied territories. In this regard, new findings are applied, which obviously go beyond 

the scope of occupation law and international law of state responsibility and inverses into 

the human rights domain.  Theoretical argumentation is backed with practical example of 

non-state actors operating in the Occupied Palestinian Territories and holding factions of 

these territories under effective control.  

(5) For the purposes of this Dissertation, separate research is carried out on protection of 

private property during belligerent occupation. From the one hand, this is largely influenced 

by extensively regulating this issue by the occupation law from its very early development 

and from the other hand, discussing property rights during occupation enables examination 

of adequacy of norms enacted more than century ago. The fifth chapter also offers the case 

law of the European Court of Human Rights related to the protection of property rights 

during occupation. Cases discussed in this section are from the practice emerged in the 

occupied Northern Cyprus, which to certain extend suggests new findings, allowing 

clarification and completion of norms related to the private property during occupation. 

(6) International economic law of belligerent occupation is covered under the sixth chapter 

of the Dissertation, which widely overviews legal regulation of business activities in 

occupied territories. As far as issues related to the protection of private property during 

occupation are broadly and almost completely regulated by the sources of occupation law, 

other private law issues, such as activities of commercial companies in the occupied 

territories, are regulated neither by international law of occupation, nor international human 

rights law at all; however, each of these branches of law still contains certain provisions, 

which may be applied to private legal relations during occupation. Running business in the 

occupied territory is a matter of administration, which should be totally regulated through 

complex approach, namely, examination of the scope of authority of occupying power in 

this matter should be carried out through the lens of international law of occupation, as well 

as international law of state responsibility, human rights, international criminal law and 

private international law. The research firstly outlines principles, which should be the 

ground in finding legality of business activities in the occupied territory; afterwards, the 

chapter proceeds to discussing possible state or individual (for both legal and natural 
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persons) responsibility under international law for damages caused by business activities. 

The Dissertation provides important findings in this regard, which may be useful for 

occupant as well as for other business actors and for the civilian population living under 

foreign occupation.  

(7) The last chapter of the Thesis discusses various problematic aspects of the 

administration of occupied territories. This chapter is split contextually from the rest six 

chapters and unites three independent issues, which according to the Author if the present 

Dissertation, are covered by neither of the above discussed topics, nor they have direct 

intersection point to the scope of authority of occupying power, but in light of implication 

and importance of these issues, it is absolutely necessary to cover them in the present study.  

The seventh chapter reviews different standard of territorial control during occupation. The 

degree of territorial control, which is indispensable feature of belligerent occupation, is 

more important to establish the fact of occupation than for the administration of occupied 

territories; But as far as the objective of this study is to determine scope of authority of 

occupying power, it is crucially important to cover the issue of territorial control in order to 

clearly define when exactly the occupying power is granted the authority to administer 

occupied territories.  

The second section of given chapter deals with one particular aspect of the administration 

of occupied territories – civilian settlements established in the occupied territories, legality 

of such settlements in light of the international law of belligerent occupation and fate of 

such settlements and their inhabitants after de-occupation. This part of the Dissertation 

discusses legality of transferring own civilian population by the occupant in the occupied 

territory through the lens of international humanitarian law; It also covers applicable legal 

regime in such settlements and whether international law prescribes recognition of such 

settlements as legal in any circumstances. As long as international humanitarian law does 

not regulate this issue, the Author maintains that post-occupation fate of these settlements 

should be decided under international human rights law. In particular, to what extend 

removal of the settlements established during occupation is permissible by the returned 

sovereign pursuant to the UN and the Council of Europe human rights protection systems. 

The last part of the seventh chapter covers one of the important topics of occupation law – 

scope of authority of occupying power in administering occupied territory during 

occupation “authorized” by the UN Security Council. The thesis widely discusses the scope 

of authority of the Security Council in contemporary international law, the research 

continues on admissibility of so-called “transformative occupation” by the Council and 

occupation of Iraq of 2003-2004 (which was affirmed by the UN Security Council relevant 

resolution) is studied as a case in this matter. This subchapter analyses consistence of such 

[transformative] occupation to the occupation with classical meaning and if it is legitimate 

for the Security Council to alter applicable rules of occupation law on ad hoc basis and 

adjust them to the context of particular occupation. Finally, this section is focused on the 

issue of human rights during UN “sanctioned” occupation, namely, based on the practice 

emerged in Iraq and consequent case law, the issue of international legal responsibility for 

human rights abuses is broadly discussed. The research question in this matter stands as 

follows: who should be held responsible for human rights abuses occurred during the UN 

“mandated” occupation – UN as an international organization, or the occupant states, which 
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were assigned the task to run and administer the country [Iraq] pursuant to the occupation 

law and relevant Security Council resolutions.  

 

 Methodology: 

The present Dissertation applies combined research of theoretical analysis of international 

legal norms applicable during administration of occupied territories in conjunction with the 

practice of occupations which had occurred thought various times or are still ongoing. The 

objective of the study was to discuss legal aspects as well as compare these aspects to the 

existing or past practice. With regard to practice, the Dissertation stipulates on several 

occupations as demonstrative examples. In various sections of the research, occupations 

occurred during First and Second World Wars as well as contemporary practice, such as, 

occupation of Northern Cyprus, Palestinian Territories, Iraq, also occupations in post-soviet 

space: Abkhazia (Georgia), South Ossetia (Georgia), Nagorno Karabach (Azerbaijan) and 

Crimea (Ukraine) are studied as cases. From the practice indicated above, occupation of 

Palestinian Territories are largely referred in comparing to other occupations, which is 

dictated by the reach practice of legislative norms and case law related to the occupation of 

Palestinian Territories. Hence, it should be clearly emphasized that any reference made in 

this Dissertation to the particular occupation does not imply the attempt to generalize this 

occupation and adopt common approaches based on this particular context. On the contrary, 

the purpose of referring to the particular cases is to specify general approaches applicable in 

the occupation law, to clarify them and provide their meanings in a more understandable 

way for potential readers. 

 

Types of Sources Applied: 

During the working on this Dissertation, the following types of sources have been applied: 

a) Handbooks, monographic works, collections of scientific works, commentaries;  

b) Articles, scientific publications, proceedings of international conferences, electronic 

resources;  

c) Case law of the permanent international courts, as well as ad hoc tribunals (including 

military tribunals established by the allied forces after the Second World War) and national 

courts; 

d) Case law of other judicial organs and arbitral tribunals;  

e) International documents (international treaties as well as other documents adopted under 

various international organizations) related to the international law of belligerent 

occupation, international humanitarian law, international human rights law and other 

relevant branches of international law; 
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f) Teachings and writings of highly qualified scholars of international law of occupation, 

which were obtained through the visits, carried out by the Author in various research 

institutions.  

 

Mode of Citation: 

All sources applied in the Dissertation are properly referred in footnotes. Overall format of 

footnotes is in accordance with standards of academic writing applied at the faculty of law 

of Ivane Javakhishvili Tbilisi State University. Case law is cited as indicated in the cited 

decisions, while judgments which do not indicate mode of citation are referred in unified 

manner with title of the case and additional identification feature (e.g. application number, 

date of adoption etc.). If the original script of the case referred in the Dissertation is not 

available, corresponding footnote contains reference to the source, where this particular 

extract is accessible. Whereas books, articles or collection of works are re-cited, 

corresponding footnote indicates surname of the author/editor, number of the footnote 

where this source has been referred for the first time and the page number; the same mode 

of re-citation applies to case law, while in case of re-citing of all other kind of sources, 

corresponding footnote indicates only number of the footnote where this source has been 

referred for the first time and page number. 

All materials applied during the research, as well as disclaimer are attached to the 

Dissertation.  

 

Targeted Groups: 

The targeted group of the present Dissertation is wide and contains several categories of 

persons: first and foremost the research is intended for researchers of occupation law and 

generally international law, as well as for students, professors and practicing lawyers. 

Moreover, due to the specific connotation of the research, it is interesting for population 

living in or displaced from the occupied territories, which are subjected or have been 

subjected to foreign military occupation; from the other hand, the research is useful for 

governments and courts of the countries, which for various reasons are holding foreign land 

under belligerent occupation.  

The research would serve as an important source for persons interested in this subject in 

Georgia, as far as there is a lack of academic or scientific literature on this matter in 

Georgian language. 
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1. okupirebuli teritoriebis administrirebis saerTaSoriso 
samarTlebrivi reJimi 

okupirebuli teritoriebis administrirebisas gamosayenebeli 
samarTlebrivi reJimi kompleqsuri xasiaTisaa da moicavs, rogorc 
Sida aseve saerTaSoriso samarTlebrivi normebis erTobliobas. 
rogorc wesi, okupirebul teritoriaze vrceldeba samarTlis sami 
sistema: (1) adgilobrivi kanonmdebloba, romelic okupaciamde 
moqmedebda, Tuki okupanti Zalis mier is ar iqna Secvlili an 
modificirebuli; (2) okupanti Zalis mier miRebuli kanonmdebloba 
ra saxis an xasiaTisac ar unda iyos is (kanoni, samxedro brZaneba, 
regulacia a.S.); (3) okupaciis saerTaSoriso samarTlis konvenciuri 
da CveulebiTi normebi.9 rig SemTxvevaSi, saxelSekrulebo da 
CveulebiTi normebis garda saerTaSoriso samarTlis sxva 
instrumentebic gamoiyeneba okupirebul teritoriebze, kerZod gaero-
s uSiSroebis sabWos rezoluciebi, aseve “rbili samarTlis” sxva 
normebi, rogorc samarTlis damatebiTi wyaro. 

winamdebare naSromis miznebisaTvis okupirebuli teritoriebis 
administrirebis samarTlebriv normebi dajgufebulia cal-calke 
saerTaSoriso da Sida samarTlebriv normebad da TiToeul jgufs 
sxvadasxva Tavi eTmoba. es Tavi ganixilavs saerTaSoriso 
saxelSekrulebo da CveulebiT samarTlebriv sistemas, iseve rogorc 
uSiSorebis sabWos rezoluciebs, xolo mesame Tavi exeba 
okupaciamde moqmed samarTlebriv normebsa da okupanti Zalis mier 
miRebul kanonmdeblobas. 

mocemuli Tavi mniSvnelovania imdenad ramdenadac saWiroa samxedro 
okupaciis dros moqmedi saerTaSoriso samarTlebrivi normebis 
identifikacia. es erTis mxriv gvexmareba okupanti Zalis 
uflebamosilebis farglebis maregulirebel CarCos CamoyalibebaSi, 
xolo meores mxriv okupirebuli teritoriis mosaxleobis 
uflebebisa da dacvis standartis mkafiod gansazRvraSi. am mizniT, 
mocemuli Tavi mimoixilavs rogorc saerTaSoriso saxelSekrulebo 
ise CveulebiTi samarTlis normebs, aseve sxva SesaZlo wyaroebs, 
romelsac SeiZleba Semxeoba hqondes okupaciis saerTaSoriso 
samarTalTan. (mag. rogoricaa rbili samarTlis normebi) 

 

1.1. saxelSekrulebo samarTali 

okupirebuli teritoriebis administrirebasTan dakavSirebuli 
saerTaSoriso saxelSekrulebo samarTali moicavs Semdeg 
konvenciebs: xmeleTze omis kanonebisa da Cveulebebis dacvis Sesaxeb 

                         
9
von Glahn, G. Law among Nations, New York, 1992, p.774. 
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1907 wlis haagis me-4 konvenciaze darTuli regulaciebi (Semdgom 
aseve “haagis regulaciebi”),10 omis dros samoqalaqo pirTa dacvis 
Sesaxeb 1949 wlis Jenevis me-4 konvencia (Semdgom aseve “Jenevis me-4 
konvencia”),11 1949 wlis Jenevis konvenciebis 1977 wlis 1-li 
damatebiTi oqmi.12 CamoTvlili saerTaSoriso konvenciebi aseve 
asaxavs saerTaSoriso CveulebiT samarTalsac. Tuki haagis 
regulaciebis CveulebiT samarTlebrivi xasiaTi sayovelTaod 
aRiarebulia, winaaRmdegobrivia Jenevis me-4 konvenciisa da 1-li 
damatebiTi oqmis normebis saerTaSoriso Cveulebad miCnevis idea. 
haagis regulaciebis Sesaxeb niurnbergis samxedro tribunalma 
ganacxada: 

[haagis] konvenciaSi gadmocemuli xmeleTze omis warmoebis wesebi 
maTi miRebis dros namdvilad arsebuli saerTaSoriso samarTlis 
gaumjobeseba iyo. magram konvencia pirdapir acxadebda, rom es 
iyo “omis zogadi kanonebisa da Cveulebebis gadaxedvis” 
mcdeloba, riTac is adasturebda im dros aseTi wesebis 
arsebobas. 1939 wlisaTvis konvenciaSi Cadebuli wesebi 
aRiarebuli iyo yvela civilizebuli eris mier da miiCneoda rom 
asaxavda omis kanonebsa da Cveulebebs.13 

sxva konvenciuri normebi, romlebic specifikur sakiTxebs exeba aseve 
gamoiyeneba okupirebuli teritoriebis administrirebisas, kerZod: 
SeiaraRebuli konfliqtis dros kulturuli memkvidreobis dacvis 
Sesaxeb haagis 1954 wlis konvencia,14 romlis me-5 muxli specifikurad 
exeba okupanti Zalis valdebulebebs.15 xolo konvenciebi romelic 
omis warmoebis saSualebebs aregulirebs16 aseve vrceldeba 
okupirebul teritoriebzec, magram administrirebis kuTxiT araa 
relevanturi. Tumca unda aRiniSnos, rom okupaciis mdgomareoba 
periodulad SeiZleba gadaizardos sporadul SetakebebSi erTis 
mxriv saokupacio jarsa da meores mxriv okupirebuli qveynis 
darCenil SeiaraRebul Zalebs, winaaRmdegobriv moZraobebs an 
partizanul dajgufebebsa da araregularul mebrZolebs Soris. 

                         
10

Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning 

the Laws and Customs of War on Land. The Hague, 18 October 1907 (Hague Regulations). 
11

Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949 

(Fourth Geneva Convention). 
12

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 

of International Armed Conflicts (Protocol I), 8 June 1977. 
13

IMT, The Trial against Goering, et al., Judgment of 1 October 1946, International Military Tribunal in 

Nuremberg, The Trial of the Major War Criminals, (1947), Vol. 1, at 64–65 in American Journal of 

International Law, no.41, 1947, pp. 248–249. 
14

Convention for the Protection of Cultural Property in the Event of Armed Conflict, The Hague, 14 May, 

1954. 
15

Ibid, Art. 5. 
16omis warmoebis maregulirebeli konvenciebis sruli CamonaTvali ix. Semdeg 
bmulze, “Methods and Means of Warfare” seqciis qveS: 
https://www.icrc.org/ihl#view:_id1:_id2:_id250:repeat1:1:labelAnchor [bolos nanaxia: 07.04.2016]. 

https://www.icrc.org/ihl#view:_id1:_id2:_id250:repeat1:1:labelAnchor
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maSin rodesac Tundac mcire masStabebis brZolebi mimdinareobs 
okupirebul teritoriaze, okupantma Zalam aseve mxedvelobaSi unda 
miiRos da gaavrcelos omis warmoebis kanonebi17 da ar 
Semoifarglos mxolod okupirebuli teritoriebis administrirebis 
wesebiT. 

haagis regulaciebi ZiriTadad, magram ara mxolod, awesrigebs 
okupanti Zalis administraciul uflebebsa da valdebulebebs, xolo 
Jenevis me-4 konvencia ufro metad eTmoba daculi samoqalaqo 
mosaxleobis uflebebs. garda amisa, haagis regulaciebi 
formulirebulia ramdenime mokle debulebebis saxiT, rac maTi 
farTo interpretaciis saSualebas iZleva, xolo Jenevis me-4 
konvencia ki qmnis okupirebuli teritoriis administrirebis 
yovlismomcvel, konkretul da detalur kodeqss, romelic 
orientirebulia samoqalaqo mosaxleobis dacvaze, da amiTi avsebs 
haagis regulaciebs,18 romelic ori msoflio omis periodamde Seiqmna 
da ZiriTadad mimarTulia iseTi aqtebis prevenciisaken, romelsac 
meore msoflio omis dros omis wesebisa da kanonebis uxeSi 
darRveviT Cadioda germaniisa da iaponiis saokupacio jarebi.19 

 

1.1.1. haagis regulaciebi 

haagis regulaciebis qvakuTxedia 43-e muxli, romlis mixedviTac 
okupant Zalas, romelsac faqtobrivad gadaecema xelisufleba, 
evaleba yvela Rone ixmaros, raTa maqsimalurad aRadginos da 
uzrunvelyos sajaro wesrigi da usafrTxoeba, ise rom pativi sces 
adgilobriv kanonmdeblobas, Tuki misi Sesruleba absoluturad 
SeuZlebeli araa.20 

rodesac mowinaaRmdegis teritoria okupirebulia, yvela 
saxelisuflebo funqcia – sakanonmdeblo, aRmasrulebeli Tu 
administraciuli, zogad, adgilobriv Tu centralur doneze 
gadadis okupanti Zalis xelSi. maT magivrad okupanti afuZnebs Tavis 
mTavrobas, romlis xasiaTs mniSvneloba ar aqvs iqneba is samxedro 
Tu samoqalaqo; samarTlebrivi Sedegi mainc erTia – am dafuZnebuli 
mTavrobis qmedebebi unda moeqces okupaciis saerTaSoriso 

                         
17

Arai-Takahashi, supra, n.6, p.57. 
18

GC IV, supra, n.11, art.154.  
19

Kolb, R., Hyde, R. An Introduction to the International Law of Armed Conflicts, Oxford, Portland, 2008, pp. 

229-230. 
20regulaciis inglisurenovani originali teqsti aseTia: 

The authority of the legitimate power having in fact passed into the hands of the occupant, the latter 

shall take all the measures in his power to restore, and ensure, as far as possible, public order and 

safety, while respecting, unless absolutely prevented, the laws in force in the country 

ix. Hague Regulations, supra, n.10, reg. 43. 
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samarTlis farglebSi. samarTlebrivad, okupaciis dros okupanti 
Zala aris dakavebuli teritoriis erTaderTi droebiTi mflobeli 
(da ara mesakuTre an suvereni) da es mflobeloba emsaxureba mis 
samxedro miznebs, amitom misi Zalauflebac Semoifargleba mxolod 
am mizniTa da damatebiT sajaro wesrigis, usafrTxoebis 
uzrunelyofisa da teritoriis jerovnad administrirebis mizniT.21 
43-e regulacia sakmaod farTo uflebamosilebis farglebs aZlevs 
okupant Zalas am miznebis misaRwevad, radgan regulaciis teqsti 
Seicavs daTqmas okupirebul teritoriaze arsebuli samarTlebrivi 
sistemis22 SesaZlo Secvlis Sesaxeb, Tuki misi Sesruleba 
absoluturad SeuZlebelia. es niSnavs, rom zogadi wesis mixedviT 
okupirebul teritoriaze ZalaSi myofi samoqalaqo Tu sisxlis 
samarTlis kanonmdebloba uwyvetad agrZelebs moqmedebas, Tuki 
okupantma is ar Secvala ukiduresi samxedro aucileblobis 
safuZvliT.23 rogorc wesi, okupirebuli teritoriis jerovnad 
administrirebis motiviT okupanti Zala aCerebs an cvlis 
politikuri xasiaTis kanonmdeblobas, raTa saokupacio mTavrobas 
gaumyardes poziciebi im periodis ganmavlobaSi, ra drosac 
gagrZeldeba okupacia. aseve samxedro aucileblobis motiviT, metad 
savaraudoa rom saokupacio mTavrobam gaauqmos saxelmwifo 
institutebi, romelTa winaaRmdegac ibrZoda igi aqtiuri samxedro 
moqmedebebis periodSi (Tuki okupacia SeiaraRebuli konfliqtis 
Sedegad moxda). fundamenturi institutebis (mag. rogoricaa 
saganmanaTleblo dawesebulebebi, sasamarTlo, samedicino 
dawesebulebebi a.S.) Canacvleba an gauqmeba maqsimalurad Tavidan 
unda iqnes acilebuli, miTumetes imis fonze rom okupacia aris 
droebiTi da ara mudmivi, Sesabamisad okupantma Zalam ar unda 
miiRos zoma, romelic teritoriaze legitimuri suverenis 
dabrunebis Semdeg status quo aRdgenas SeuZlebels gaxdis.  

zogierTi avtori24 haagis 43-e regulaciis miznebisaTvis ganasxvavebs 
okupaciis or fazas. pirveli faza iwyeba maSin, rodesac 
SeiaraRebul dapirispirebaSi erTi mxare iRebs garkveul samxedro 
upiratesobas da winaurdeba mowinaaRmdegis teritoriaze, magram 
saomari moqmedebebi kvlav mimdinareobs. aseT dros okupant Zalas 
SesaZloa hqondes ufleba fundamenturi institutebis gauqmebis an 
Secvlisa, raTa omi warmatebiT daasrulos. xolo meore faza iwyeba 

                         
21regulaciebis frangulenovani teqsti sityva “usafrTxoebis” nacvlad iyenebs 
termins “sazogadoebrivi cxovreba” (vie publique), romelic mxolod pirovnul 
usafrTxoebas ar gulisxmobs, aramed moicavs aseve qveynis socialur da 
ekonomikur cxovrebasac (avt.). 
22termini okupirebul teritoriaze “moqmedi kanonebi” gulisxmobs ara mxolod 
sakaonmdeblo aqtebs, aramed okupirebuli qveynis aRmasrulebeli xelisuflebis 
mier gamocemul samarTlebriv aqtebsac (avt.). 
23

Greenspan, M. The Modern Law of Land Warfare, Los Angeles, Cambridge, 1959, pp. 223-224. 
24

Ibid, pp.224-225. 
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aqtiuri sabrZolo moqmedebebis Sewyvetis momentidanve da grZeldeba 
manam sanam samSvidobo SeTanxmeba ar gaformdeba an teritoriis 
sxvagvari gziT deokupacia ar moxdeba. es faza SesaZloa wlobiTac 
gaiwelos. am fazis dros okupantma Zalam unda ganaxorcielos 
teritoriis administrireba ara saomari mdgomareobis 
gadmosaxedidan, rac mas ufro farTo uflebamosilebas aniWebs 
fundamenturi institutebTan mopyrobis kuTxiT, aramed rogorc 
mSvidobiani periodis dros, rac gamoricxavs nebismieri saxis mudmiv 
Sedegze gaTvlil gadawyvetilebas.  

garda zemoT ganxiluli zogadi debulebisa, haagis konvencia aseve 
awesrigebs okupirebuli teritoriebis administrirebis konkretul 
aspeqtebsac, rogoricaa mag. ekonomika, sakuTreba, gadasaxadebi da a.S. 
es aspeqtebi ufro detalurad ganxilulia naSromis Semdgom 
TavebSi. 

 

1.1.2. Jenevis me-4 konvencia da 1-li damatebiTi oqmi 

Jenevis me-4 konvencia meore msoflio omis Semdgom periodSi iqna 
miRebuli da okupaciis saerTaSoriso samaTalze garkveuli gavlena 
moaxdina. pirvel rigSi konvenciam SemoiRo okupirebuli teritoriis 
samoqalaqo mosaxleobisaTvis adamianis uflebebis dacvis 
minimaluri standarti25 da am gziT okupaciis samarTlis centrSi 
moaqcia ara okupanti mTavroba aramed mosaxleoba.26 am cvlilebam 
TavisTavad gamoiwvia okupaciis samarTalSi garkveuli gadafasebebi 
da ufro meti fokusireba daeTmo samoqalaqo mosaxleobas, 
romelsac okupacia Seexo. garda amisa Jenevis konvenciam garkveuli 
masStabiT saxelmwifoTa praqtikac Secvala okupirebuli 
teritoriebis administrirebis kuTxiT. Tuki konvenciamde periodSi 
miiCneoda rom okupirebuli teritoriis administrirebas okupanti 
axdenda gandevnili mTavrobis saxeliT, konvenciis pirobebSi amgvari 
administrireba xorcieldeba okupirebuli teritoriis mosaxleobis 
saxeliT.27 garda amisa, Jenevis me-4 konvenciam gaafarTova okupaciis 
samarTlis gamoyenebis areali da moicva yvela SemTxveva, rodesac 
xdeba konvenciis maRali xelSemkvreli mxaris teritoriis sruli an 
nawilobrivi okupacia, maSinac ki Tuki okupacias SeiaraRebuli 
winaaRmdegoba ar xvdeba.28 marTlmsajulebis saerTaSoriso 
sasamarTlos mosazrebiT ki, Jenevis me-4 konvencia moicavs yvela 
saxis okupacias, Tundac es ar xdebodes maRali xelSemkvreli 

                         
25

GC IV, supra, n.11, Part III, Section I. 
26

Benvenisti, E. The International Law of Occupation, Oxford, 2012, p.105-106. 
27

Parsons, B.C. Moving the Law of Occupation into the Twenty-First Century in Naval Law Review, no.57, 

2009, p.12. 
28

GC IV, supra, n.11, Art. 2, para 2. 
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mxaris teritoriaze. kedlis sakonsultacio daskvnaSi sasamarTlom 
ganacxada, rom: 

Jenevis konvenciebis me-2 saerTo muxlis me-2 paragrafis mizans 1-
li paragrafiT gansazRvruli konvenciis moqmedebis sferos 
SezRudva ar warmoadgens. es debuleba konvenciis gavrcelebas 
ar zRudavs im teritoriebze, romlebic konvenciis xelSemkvrel 
suverenul saxelmwifoebs ar ekuTvniT. is mxolod akonkretebs, 
rom konvencia maSinac moqmedebs, Tuki teritoriis okupacia 
SeiaraRebuli konfliqtis dros ise moxda, rom mas 
winaaRmdegobas ar uwevdnen. konvenciis debulebebis aseTi 
interpretacia SesabamisobaSia Jenevis me-4 konvenciis 
Semqmnelebis CanafiqrTan, rom SeZlebisdagvarad daecvaT 
samoqalaqo pirebi, romlebic okupanti Zalis xelSi 
aRmoCndebodnen.29 

pirvelma damatebiTma oqmma aseve farTo yuradReba dauTmo adamianis 
uflebaTa sakiTxs da gansakuTrebiT ki xalxTa TviTgamorkvevis 
uflebas. am oqmis gamoyeneba okupaciis dros xdeba mxolod maSin, 
rodesac xalxi ibrZvis ucxoelTa okupaciis winaaRmdeg sakuTari 
TviTgamorkvevis uflebis realizebisaTvis.30 

 

1.2. saerTaSorso CveulebiTi samarTlis normebi 

marTlmsajulebis saerTaSoriso sasamarTlos wesdebis mixedviT, 
saerTaSoriso Cveuleba aris zogadi praqtikis nayofi, miCneuli 
rogorc kanoni.31 okupaciis saerTaSoriso samarTlis CveulebiTi 
wesebis dadgenisas sirTulea saxelmwifo praqtikis arseboba, radgan 
aRniSnuli kriteriumis dakmayofilebisaTvis aucilebelia rom aseTi 
praqtika iyos realuri32 da unda eyrdnobodes myar, Tanmimdevrul da 
erTgvarovan qcevas saxelmwifoebis mxridan.33 okupaciis samarTlis 
praqtikaSi gamoyeneba usistemoa, radgan yvela okupacia xasiaTdeba 
individualuri konteqstiT, Sesabamisad gansxvavebulia konkretuli 
wesebisa da kanonebis gamoyenebac. Tumca “zogadi praqtika” farTo 
terminia da aseve moicavs okupanti Zalis mier SemuSavebul samxedro 
saxelmZRvaneloebs, Sida kanonmdeblobas, miRebul regulaciebs, 
magram es dokumentebi iSviaTad Tu moicaven okupirebuli 
teritoriebis administrirebis iseT detalebs, rogoricaa okupantsa 
da adgilobrivi mosaxleobas Soris yoveldRiuri urTierToba da 
a.S. amas garda, okupanti Zalis mier miRebuli regulaciebi 

                         
29

Legal Consequences of the Construction of the Wall in the Occupied Palestinian Territories, Advisory 

Opinion, I.C.J. Reports 2004, p.136, para.95. 
30

AP I, supra, n.11, Art.1(3). 
31

Statute of the International Court of Justice, Art.38(1)(b). 
32

Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, p.13, para.27. 
33

Colombian-Peruvian asylum case, Judgment of November 20th 1950: I.C.J. Reports 1950, p. 266. at p.14. 
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yovelTvis SeiZleba arc Seesabamebodes moqmed saerTaSoriso 
samarTlebriv normebs,34 Sesabamisad garda dokumentebisa, romelic 
aRiarebulia yvela civilizebuli eris mier (rogoricaa mag. haagis 
regulaciebi) okupaciis saerTaSoriso samarTlis calkeuli 
aspeqtebis CveulebiTi xasiaTis dadgena garkveul sirTuleebs 
SeiZleba ukavSirdebodes, gansakuTrebiT saxelmwifoTa praqtikis 
kriteriumis kuTxiT. 

mas Semdeg rac niurnbergis tirbunalma aRiara haagis regulacebi 
CveulebiTi samarTlis normad, regulaciebis CveulebiT 
samarTlebriv xasiaTze dava aRaraa, magram imaves ver vityviT Jenevis 
me-4 konvenciaze, Sesabamisad okupaciis saerTaSoriso CveulebiTi 
samarTlis identificirebisas gansakuTrebuli yuradReba swored 
Jenevis me-4 konvenciis CveulebiT samarTlebriv xasiaTs eqceva. Jan 
piqte emxroboda pozicias rom 1949 wlisaTvis konvencia asaxavda im 
dros arsebul CveulebiT samarTals. konvenciis piqteseul 
komentarSi vkiTxulobT: 

konvencias aranairi inovacia ar SemouRia saerTaSoriso 
samarTlis viwro gagebiT. mas ar wamouwevia raime axali idea, 
aramed detaluri debulebebis meSveobiT is adasturebs da 
amavdroulad uzrunvelyofs omis dros adamianis pirovnulobis 
pativiscemis principis zogad mimReobas.35 

zogierT avtors36 miaCnda rom me-4 konvencia  afarToebda da 
kodificirebas ukeTebda mowinaaRmdege saxelmwifoSi an okupirebul 
teritoriebze samoqalaqo pirebisadmi mopyrobis manamde arsebul 
saerTaSoriso wesebsa da praqtikas. ufro Sereuli midgomis 
mixedviT ki, konvencia garkveuli masStabiT asaxavda im droisaTvis 
arsebul CveulebiT samarTals, magram ufro didi doziT is awesebda 
axal principebs, romlebic saerTaSoriso samarTlis nawilad unda 
qceuliyo swored saxelSekrulebo xasiaTidan gamomdinare.37 am 
midgomis momxreebis azriT TviTon konvencia cxadad ar miuTiTebda 
Tavisi debulebebi CveulebiTi samarTlis normebi iyo Tu ara. 
konvencia ubralod acxadebda rom aris 1899 da 1907 wlis haagis 
regulaciebis Sesabamisi nawilebis “damateba”.38 konvenciis zogierTi 
debuleba namdvilad arsebul CveulebiT normebs imeorebda, mag. 
samoqalaqo pirebTan mopyrobis ZiriTadi standartis nawilSi 
(rogoricaa mkvlelobis, mZevlad ayvanis akrZalva da sxv.) Tumca, 
“okupirebuli teritoriebis” nawilis zogierTi debuleba, romelic 

                         
34

Dinstein, supra, n.8, p.4. 
35

Pictet, J.S. The Geneva Conventions, Commentary, Vol. IV, Geneva Convention Relative to the Protection 

of Civilian Persons in Time of War, ICRC, Geneva, 1958, p.9. 
36

Yingling, R.T., Ginnane, R.W. The Geneva Convention of 1949 in AJIL, no.46, 1952, p.411. 
37

Gutterige, J.A.C. Geneva Conventions of 1949 in British Yearbook of International Law, no.26, 1949, 

pp.318-319. 
38

Supra, n.18. 
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araTu imeorebda okupanti Zalis valdebulebebs, rac haagis 
regulaciebSia gadmocemuli, aramed ganavrcobda maT da amatebda 
axal valdebulebebsac, unda ganixiluliyo, rogorc 
saxelSekrulebo samarTlebriv normebad, romlebic moqmedebda 
mxolod konvenciis maRal xelSemkvrel mxareebs Soris.39 

openhaimi/lauterpaxti miiCnevda, rom Jenevis me-4 konvencia Seicavs 
iseT detalur debulebebs, romlebic rig SemTxvevebSi sakmaod 
scdeba im CveulebiT normebs, romelic misi miRebis dros arsebobda 
mowinaaRmdege mxaris pirebis mopyrobasTan dakavSirebiT.40 imave 
pozicias iziarebda israelis uzenaesi sasamarTloc al-naseris (1988) 
saqmeSi, romelSic sasamarTlos argumentacia daeyrdno im faqts, 
rom Jenevis me-4 konvenciis CveulebiTi samarTlebrivi xasiaTi ar 
dadasturebula 1949 wlis Semdgom momxdar arc-erTi okupaciisas 
(magaliTad sasamarTlos moyavda indoeT-pakistani da kviprosi).41 
dinStainic viwro midgomis safuZvelze askvnida rom Jenevis me-4 
konvenciis mxolod zogierTi debuleba asaxavs CveulebiT 
samarTals.42 miuxedavad piqtes idealisturi midgomisa, romlis 
mixedviTac Jenevis me-4 konvencia arsebuli CveulebiTi samarTlis 
kodifikacias axdenda, rogorc davinaxeT umetesi avtorebi 
miiCnevdnen rom 1949 wlisaTvis, Jenevis me-4 konvencia iyo, rogorc 
CveulebiTi, aseve axlad SemoRebuli debulebebis erToblioba.43 

meoce saukunis bolodan, Jenevis konvenciebis universalurma 
ratifikaciam44 da saxelmwifoTa praqtikam gaamyara Sexeduleba imis 
Sesaxeb rom me-4 konvencia ukve iqca saerTaSoriso CveulebiTi 
samarTlis nawilad. amas mowmobs saerTaSoriso sasamarTloebis 
gadawyvetilebebic. yofili iugoslaviisaTvis Seqmnilma tribunalma 
araerTxel daadgina rom Jenevis konvenciebi CveulebiT 
saerTaSoriso humanitarul samarTals asaxavs.45 
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Schwarzenberger, G. International Law as Applied by International Courts and Tribunals in The Law of 

Armed Conflicts, vol.II, 1968, pp.165-166. 
40

Lauterpacht, H. (ed.) Oppenheim’s International Law, Volume II: Disputes, War and Neutrality, London, 

New York, Toronto, 1952, p.313. 
41

HCJ 785/87, 845/87 827/88, Abd al Nasser al Aziz Abd al Affo et al. v. Commander of the IDF Forces in the 

West Bank et al. in International Legal Materials, vol.29, 1990, p.139. 
42

Dinstein Y. The Israel Supreme Court and the Law of Belligerent Occupation: Deportation in Israel 

Yearbook of Human Rights, no.23, 1993, p.13. 
43

Arai-Takahashi, supra, n.6, pp.61-62. 
44Temis weris periodis monacemiT, Jenevis meoTxe konvencias 196 maRali 
xelSemkvreli mxare yavs. Monacemebi xelmsiawvdomia ICRC–is oficialur veb-
gverdze: 

https://www.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesParties&xp_treatySel

ected=380 [bolos nanaxia 07.04.2016].   
45

ICTY, Prosecutor v. Tadic,  Judgment of the trial chamber (1995) No. IT-94-I-AR72, para.126; Prosecutor 

v. Tadic, Judgment of the appeal chamber (1997) No. IT-94-1-T, para.577; Prosecutor v. Delacic, Judgment 

of the trial chamber (1998) No. IT-96-21-T 16, paras.305, 316. 
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marTlmsajulebis saerTaSoriso sasamarTlom birTvuli iaraRis 
sakonsultacio daskvnaSi ganacxada, rom: 

[...] rogorc [am] sasamarTlom daadgina korfus arxis saqmeSi 
SeiaraRebuli konfliqtis dros gamosayenebeli saerTaSoriso 
humanitaruli samarTlis Zalian bevri wesi iseTi fundamenturia 
adamianis pirovnebisa da “elementaruli adamianuri Segnebis” 
pativiscemis kuTxiT, rom haagis da Jenevis konvenciebi fardod 
aris ukve ratificirebuli. garda amisa, es ZiriTadi wesebi unda 
daicvas yvela saxelmwifom miuxedavad imisa moaxdines Tu ara 
konvenciebis ratifikacia, radgan es wesebi saerTaSoriso 
CveulebiTi samarTlis daurRveveli principebia.46 

aseve eriTrea-eTiopiis sapretenzio komisia Jenevis konvenciebs 
ganixilavda, rogorc farTod gamoxatul CveulebiTi saerTaSoriso 
humanitaruli samarTlis nawilad.47 komisiam daadgina, rom 
samoqalaqo pirTa dacvis Sesaxeb konvenciebis debulebebis mimarT 
moqmedebs prezumfcia, rom isini saerTaSoriso CveulebiTi 
samarTlis nawilia da sawinaaRmdegos mtkicebis tvriTi ekisreba im 
mxares, romelic am sakiTxs sadavod gaxdis.48 

CveulebiTi saerTaSoriso humanitaruli samarTlis Sesaxeb wiTeli 
jvris saerTaSoriso komitetis kvlevis49 mixedviTac, Jenevis 
konvenciebSi gadmocemuli wesebi miiCneva saerTaSoriso CveulebiTi 
samarTlis nawilad, maT Soris Jenevis me-4 konvenciis is 
debulebebic, romelic awesrigebs okupirebuli teritoriis 
administrirebis sakiTxs. 

xolo marTlmsajulebis saerTaSoriso sasamarTlom kedlis 
sakonsultacio daskvnaSi kidev erTxel daadastura Jenevis 
konvenciebSi gadmocemuli saerTaSorso humanitaruli samarTlis 
fundamenturi wesebis CveulebiTi samarTlebrivi xasiaTi da 
damatebiT am wesebisgan warmoSobili valdebulebebi miiCnia erga 

omnes moqmed valdebulebad.50 
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Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p.226, para.79. 
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Eritrea-Ethiopia Claims Commission, Partial Award in Eritrea’s Prisoners of War Claims, 1 July 2003, 

para.38 in Partial Award, Civilians Claims, Eritrea’s Claims 15, 16, 23 and 27–32, 17 December 2004, 

Eritrea Ethiopia Claims Commission, ILM, vol.44, 2005, p.607. 
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Henckaerts, J.M., Doswald-Beck, L. Customary International Humanitarian Law, vol.I, ICRC, Cambridge, 

2005. 
50
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1.3. sxva wyaroebi 

1.3.1. samarTlis zogadi principebi 

konvenciuri da CveulebiTi samarTlis wesebis garda, okupanti Zala 
aseve unda daemorCilos saerTaSoriso samarTlis kidev erT ZiriTad 
wyaros, kerZod – samarTlis zogad principebs, romelic ar unda 
agverios saerTaSoriso samarTlis ZiriTad principebSi. samarTlis 
zogadi principebi erovnuli kanonmdeblobidan gamomdinare 
CveulebiTi normebia, Tumca zogierT SemTxvevaSi is aseve asaxavs 
saerTaSoriso samarTlis ZiriTad principebsac.51 

saerTaSoriso humanitaruli samarTlis konteqstSi ZiriTadi 
principebi moicavs iseT mniSvnelovan debulebebs, rogoricaa 
gansxvavebiTobis principi, aucileblobis principi, gadametebuli 
zianisa da arasaTanado tanjvis miyenebis akrZalvis principi.52 aseve 
humanitaruli samarTlis ZiriTad principad miiCneva “elementaruli 
adamianurobis” gamoCenis principi, cnobili rogorc e.w. “martensis 
daTqma”,53 romelic bevri saerTaSoriso humanitaruli samarTlis 
konvenciis preambulaSi aris gadmocemuli54 da aseve 
dadasturebulia niurnbergis tribunalis mierac. tribunalis 
gancxadebiT: 

omis tyveebs arasaTanadod epyrobodnen, awamebdnen da klavdnen 
ara mxolod saerTaSoriso samarTlis Camoyalibebuli wesebis 
uxeSi darRveviT, aramed elementaruli adamianuri Segnebis 
absoluturi ugulebelyofiTac. okupirebuli teritoriebis 
samoqalaqo mosaxleobac imave bedis qveS itanjeboda.55 

                         
51

Cassese, A. International Law, Oxford, 2005, p.188. 
52saerTaSoriso humanitaruli samarTlis zogadi principebis Sesaxeb detalurad 
ix. Abi-Saab, R. The ‘General Principles’ of Humanitarian Law According to the International Court of 

Justice in IRRC, no.259, 1987, pp.367–375. 
53ix. Cassese, A. The Martens Clause: Half a Loaf or Simply Pie in the Sky? In European Journal of 

International Law, no.11, 2000, p.187 et.al.; Meron, T. The Martens Clause, Principles of Humanity, and 

Dictates of Public Conscience in AJIL, no.94, 2000, p.78 et. al.; Ticehurst, R. The Martens Clause and the 

Laws of Armed Conflict in International Review of the Red Cross, no.317, 1997, p.125 et. al. 
54

The Martens Clause was originally stipulated as “the principles of the law of nations, as they result . . . from 

the laws of humanity and the dictates of the public conscience”: the preamble of the Hague Convention (IV) 

Respecting the Laws and Customs of War on Land 1907. This is reiterated, with a small change in the 

terminology, in GCI, Article 63 (4); GCII, Article 62(4); GCIII, Article 142 (4); GCIV, Article 154(4); API, 

Article 1(2); APII, preamble; and the Convention on Prohibition or Restrictions on the Use of Certain 

Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects, 

preamble, see: Arai-Takahashi, supra, n.6, p.68, n.45. 
55

IMT, The Trial of German Major War Criminals, Judgment of 30 September 1946, Judgment of the 

International Military Tribunal, 226, at 227; in Proceedings of the International Military  Tribunal Sitting at 

Nuremberg, Germany (1950), Part 22, at 450. 
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aseve marTlmsajulebis saerTaSoriso sasamarTlom korfus arxis 
saqmeSi calke gamoyo “elementaruli adamianurobis” principi, 
rogorc humanitaruli samarTlis zogadi principi.56 

aRniSnuli principis miRma arsebuli standartis zusti Sinaarsi ki 
aucileblad unda dadgindes Secvlili garemoebebis, teqnologiuri 
progresisa da sxva garemoebebis fonze57, ramac SeiZleba gavlena 
iqonios omis warmoebis an okupaciis warmarTvis meTodebsa da 
saSualebebze. maSasadame, miuxedavad imisa, rom okupaciis 
administrirebasTan dakavSirebuli saerTaSoriso saxelSekrulebo 
Tu CveulebiTi normebi sakmaod farTo uflebamosilebas aniWebs 
okupant Zalas, “martensis daTqma”, rogorc samarTlis zogadi 
principi garkveulwilad mainc gonivrul CarCoSi aqcevs am 
uflebamosilebas, raTa dabalansdes okupaciis jerovani 
administrirebisa da okupanti Zalis samxedro interesebis 
Rirebulebebi da am ukanasknels ar mieces farTo uflebamosilebis 
borotad gamoyenebis saSualeba. 

 

1.3.2. meoradi wyaroebi 

okupirebuli teritoriebis administrirebisas samxedro mTavroba 
unda daeyrdnos aseve saerTaSoriso Tu erovnuli sasamarTloebis 
gadawyvetilebebsac, rogorc samarTlis damatebiT wyaros.58 Tumca, 
rogorc wesi sasamarTloebis gadawyvetilebebi ar aris zogadi, 
aramed konteqstualuri da morgebulia im konkretul davaze da im 
konkretul sadavo sakiTxebze, rasac is ganixilavs, Sesabamisad 
okupanti Zala dakavebuli teritoriis administrirebisas 
valdebulia mxedvelobaSi miiRos sasamarTlos gadawyvetileba, Tu 
es konkretulad im okupaciis konteqsts exeba, romelSic es mxare 
gvevlineba okupant Zalad. amis farTo magaliTebi iyo rogorc ori 
msoflio omis periodSi, aseve maT Semdgomac. 

sasamarTlo gadawyvetilebebisagan gansxvavebiT gaero-s uSiSroebis 
sabWos rezolucias, romelic organizaciis wesdebis meSvide Tavis 
safuZvelzea miRebuli sayovelTao savaldebulo xasiaTi aqvs. aseTi 
rezolucia, rogorc e.w. “rbili samarTlis” nawili, SeiZleba 
ganxilul iqnes rogorc okupaciis samarTlis meorad wyarod.59 
gaero-s wesdebis 25-e da 103-e muxlebis mixedviT uSiSroebis sabWos 
mier miRebuli Sesasrulebelad savaldebulo rezolucia moqmedebs 
yvela wevr saxelmwifoze, maSinac ki, rodesac es rezolucia maT 

                         
56

Corfu Channel Case, Judgment of April 9th, 1949:I.C.J. Reports 1949, p.4. p.22. 
57

Legality of Nuclear Weapons case, supra, n.46, dissenting opinion of Judge Shahabuddeen, p.406. 
58

ICJ-is wesdebis mixedviT sasamarTlo gadawyvetilebebi saerTaSoriso samarTlis 
damxmare wyaroa. The Statute of the International Court of Justice, art.38(1-d). 
59

Arai-Takahashi, supra, n.6, p.72. 
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mier aRebul sxva saerTaSoriso valdebulebebs SeiZleba 
ewinaaRmdegebodes.60 Tavis mxriv, gaero-s wesdeba ar iTvaliswinebs 
aranair meqanizms, romelic uSiSroebis sabWos raime limits 
dauwesebda gadawyvetilebebis miRebaSi. dokumentis 39-e muxlis 
safuZvelze uSiSroebis sabWo Tavad adgens rodis aris Carevis 
saWiroeba da aseve Tavad gansazRvravs ra saxis zomebi iqnas 
miRebuli.61 uSiSroebis sabWos uflebamosilebaze ufro vrclad 
naSromis bolo TavSia saubari. mocemuli qveTavis miznebisaTvis ki 
ganvixilavT aris Tu ara SesaZlebeli uSiSroebis sabWos 
rezoluciiT dadgindes okupirebuli teritoriebis administrirebis 
gansxvavebuli reJimi, vidre es dadgenilia saerTaSoriso 
xelSekrulebebiT, CveulebiTi samarTlebrivi normebiTa Tu 
samarTlis zogadi principebiT. zogierTi avtoris62 azriT, 
uSiSroebis sabWom SeiZleba miiRos aseTi gadawyvetileba da 
daadginos okupaciis samarTlis arsebuli normebisagan 
gansxvavebuli wesebi, magram misi uflebamosilebis farglebi am 
SemTxvevaSi SezRuduli iqneba saerTaSoriso humanitaruli 
samarTlis principebisagan gadaxvevis dauSveblobiT. am mosazrebis 
avtorebi miiCneven, rom pirvel rigSi es SezRudva gamomdinareobs 
gaerTianebuli erebis organiziaciis wesdebis elementebisa da 
miznebisagan, radgan saerTaSoriso humanitaruli samarTlis 
ZiriTadi principebi, mag. rogoricaa samoqalaqo mosaxleobis dacvis 
garantiebi, omis warmoebis meTodebi da saSualebebi swored gaero-s 
wesdebis miznebs asaxavs; garda amisa, gaerTianebuli erebis 
organizaciam Tavis Tavze aiRo am principebis dacvis valdebuleba, 
rac qmnis samarTlebriv molodins imisa, rom wesdebis meSvide Tavis 
safuZvelze miRebuli zomebi ar SeewinaaRmdegeba am principebs; aseve 
saerTaSoriso humanitaruli samarTlis ZiriTadi normebi Seadgenen 
saerTaSoriso samarTlis imperatiuli normebis jus cogens–is 
Semadgenel elementebs, romelic unda Sesruldes rogorc yvela 
saxelmwifos, aseve gaero-s organoebis mierac. 

gaerTianebuli erebis wesdebis 103-e muxlis mixedviT wesdebisagan 
warmoSobil valdebulebebs aqvs upiratesi Zala sxva saerTaSoriso 
SeTanxmebebiT aRmocenebul valdebulebebTan mimarTebiT, Tumca 
gaerTianebuli erebis organizaciis praqtika cxadyofs, rom wesdebis 
103-e muxli nebas rTavs uSiSroebis sabWos gverdi auaros aseve 
saerTaSoriso CveulebiT samarTlebriv normebs da miiRos iseTi 
gadawyvetileba, romelic am normebiT dadgenilisagan gansxvavebul 
mdgomareobas Seqmnis da aseT gadawyvetilebas eqneba upiratesi 
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Zala.63 Sesabamisad nebismieri saxis kolizia zogad CveulebiT 
samarTalsa da gaerTianebuli erebis organziaciis wesdebas Soris 
unda ganixilebodes wesdebis 25-e muxlis fonze, romelic acxadebs, 
rom organizaciis yvela wevrma unda aRiaros da Seasrulos 
uSiSroebis sabWos gadawyvetileba miuxedavad misi kanonierebisa.64 

aRniSnuli cxadyofs, rom uSiSorebis sabWos namdvilad aqvs 
uflebamosileba, rom wesdebis meSvide Tavis safuZvelze Secvalos 
okupaciis saerTaSoriso samarTlis (rogorc saxelSekrulebo ise 
CveulebiTi) normebi da SezRudos an gaafarTovos okupanti Zalis 
Zalaufleba okupirebuli teritoriis administrirebis kuTxiT an/da 
daadginos haagis regulaciebisagan da Jenevis me-4 konvenciisagan 
gansxvavebuli wesebi.65 Tumca es ar exeba iseT cvlilebebs romelic 
winaaRmdegobaSia saerTaSoriso samarTlis imperatiul normebTan da 
okupant Zalas nebas rTavs gadauxvios saerTaSoriso humanitaruli 
samarTlis fundamenturi principebisgan. magaliTad, Tuki uSiSroebis 
sabWo konkretuli okupaciis konteqstSi miiRebs gadawyvetilebas, 
rom okupant Zalas aekrZalos adgilobrivi mosaxleobisaTvis 
kontribuciis dakisreba, rac haagis regulaciebiT nebadarTulia, 
amgvari gadawyvetileba iqneba upiratesi Zalis mqone da okupanti 
valdebulia daemorCilos mas, xolo, Tuki uSiSroebis sabWo 
pirobiTad gadawyvitavs rom okupant Zalas mieces ufleba 
adgilobrivi mosaxleobis mopyrobis standarti Secvalos da 
SeeZlos TviTneburad, sasamarTlos gareSe sasikvdilo ganaCenis 
gamotana, amgvari rezolucia CaiTvleba saerTaSoriso samarTlis 
imperatiuli normebis darRvevad da ar SeiZleba hqondes upiratesi 
Zala okupaciis saerTaSoriso CveulebiTi Tu saxelSekrulebo 
normebTan mimarTebiT. Tumca realurad rTulia uSiSroebis sabWos 
rezoluciis kanonierebis sakiTxis Semowmeba. am sakiTxs ufro 
detalurad exeba naSromis bolo Tavi. 

amrigad, naSromis mocemuli TaviT dadginda saerTaSoriso 
samarTlebrivi baza, romelic aregulirebs okupirebuli 
teritoriebis administrirebas da am mxriv okupanti Zalis 
uflebamosilebis farglebs. gamoCnda, rom garda tradiciuli 
saxelSekrulebo da CveulebiTi samarTlis normebisa, okupirebuli 
teritoriebis administrirebisas gamosayenebeli samarTali SeiZleba 
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iyos aseve samarTlis zogadi principebi da saerTaSoriso 
samarTlis meoradi wyaroebi, rogoricaa mag. sasamarTlo 
gadawyvetilebebi. damatebiT, gaerTianebuli erebis uSiSroebis 
sabWos rezoluciebi aseve ganixileba okupaciis saerTaSoriso 
samarTlis wyarod, Tuki is awesrigebs konkretul okupaciasTan da 
okupirebuli teritoriebis administrirebasTan dakavSirebul 
sakiTxebs.  

 

2. okupirebul teritoriaze sajaro wesrigisa da usafrTxoebis 
uzrunvelyofa 

haagis regulaciebis 43-e muxli ambobs, rom legitimuri suverenis 
xelisufleba faqtobrivad gadadis okupanti Zalis xelSi, romelsac 
evaleba mis ZalebSi arsebuli yvela zomis miReba, rom aRadginos da 
uzrunvelyos, ramdenadac es SesaZlebelia, sajaro wesrigi da 
usafrTxoeba okupirebul teritoriaze, ise rom pativi sces 
okupirebul qveyanaSi moqmed kanonebs, Tuki es absoluturad 
SeuZlebeli ar aris.66 TeoriaSi am muxlis ganmarteba sakmaod 
rTulia da dakavSirebulia did bundovanebasTan, xolo praqtikaSi 
okupanti Zalis mier xSirad xdeba masze apelireba imisaTvis rom 
gaamarTlos farTo sakanonmdeblo Zalaufleba an adgilobrivi 
kanonebis ugulebelyofa maTi Sesrulebis “absoluturad 
SeuZleblobis” motiviT.67 43-e muxlis teqsti erTi wakiTxviT TiTqos 
awesrigebs adgilobrivi kanonmdeblobis pativiscemis sakiTxs mas 
Semdeg rac okupanti Zala aRadgens da uzrunvelyofs sajaro 
wesrigs da usafrTxoebas, magram muxlis Seqmnis istoriam da 
Semdgomma praqtikam cxadi gaxada, rom es muxli gacilebiT ufro 
farTo da yovlismomcvelia da exeba okupanti Zalis 
uflebamosilebas daadginos wesebi teritoriis saTanado 
administrirebisaTvis.68 haagis regulaciebis am debulebas okupaciis 
administrirebis “mini konstituciasac” ki uwodeben.69 

mocemuli Tavi detalurad ganixilavs okupanti Zalis yvela 
SesaZlo qmedebis kanonierebas haagis regulaciebis 43-e muxlis 
WrilSi. zogadi msjelobis Semdeg gaanalizebulia israelis mier 
okupirebul palestinur teritoriaze barieris aRmarTvis praqtika 
okupirebuli teritoriis xelovnuri fragmentaciis kanonierebis 
kuTxiT.  
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2.1. okupanti Zalis uflebamosilebis farglebi 

haagis regulaciebis 43-e muxli, rogorc zemoT aRiniSna exeba 
“sajaro wesrigsa da usafrTxoebas”. avTenturi franguli teqstis 
amgvari Targmna inglisurad imTaviTve kritikis sagani gaxda. 
franguli teqsti iyenebs termins “vie publique” (sazogado cxovreba), 
romlis mniSvnelobac marTlac gacilebiT ufro farToa, vidre 
sajaro wesrigi. regulaciebis mosamzadebeli samuSaoebi namdvilad 
cxadyofs rom am debulebaSi Cadebuli termini moicavs socialur 
funqciebs, Cveulebriv tranzaqciebs, romelic yoveldRiuri 
cxovrebis nawilia.70 bevri mecnieri emxroba am pozicias da xSirad 
termins “la vie publicque” Targmnian, rogorc samoqalaqo/sazogado 
cxovreba (civil life).71 terminis amgvari ganmarteba marTlac 
SesabamisobaSia haagis 43-e regulaciis Sesval winadadebasTan, 
romelic ambobs rom legitimuri mTavrobis mTeli uflebamosileba 
faqtobrivad gadadis okupanti Zalis xelSi, Sesabamisad am 
ukanasknelis qmedebebis areali gacilebiT farToa, da ar 
Semoifargleba mxolod okupirebul teritoriaze sajaro wesrigisa 
da usafrTxoebis uzrunvelyofiT, aramed moiazrebs yoveldRiuri 
sazogado cxovrebis sxva mraval aspeqtsac. 

regulaciebis 43-e muxlis teqstis mixedviT okupanti Zala 
uflebamosilia gaataros sakanondeblo Tu administraciuli zomebi 
rom ara marto aRadginos, aramed gagngrZobiTad uzrunvelyos kidec 
sajaro wesrigi da usafrTxoeba. Tuki okupacia did xans grZeldeba 
da omis Sedegebis gamo okupirebuli qveyana ganicdis mkveTr 
ekonomikur da socialur gardaqmnebs, cxadia rom adre Tu gvian 
okupanti Zalis mier axali sakanonmdeblo zomebis miReba saWiro 
gaxdeba.72 zogierT SemTxvevaSi okupanti valdebulic kia rom miiRos 
zomebi, raTa uzrunvelyos sajaro wesrigi da sazogado cxovreba. 
amas mowmobs niurnbergis tribunalis gadawyvetilebac listis 
saqmeze, romelSic sasamarTlom ganacxada, rom: 

mtris teritoriis okupanti Zalis statusis miRebisTanave, 
saerTaSoriso samarTali am Zalis meTaurobas akisrebs 
pasuxismgeblobas SeinarCunos wesrigi, miusajos sasjeli 
danaSaulisaTvis da daicvas sicocxle da sakuTreba okupirebul 
teritoriaze. am miznebis misaRwevad okupantis Zalaufleba 
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imdenad didia, ramdenadac misi pasuxismgebloba. magram is ra 
Tqma unda SezRudulia saerTaSoriso samarTlis aRiarebuli 
kanonebiT, kerZod ki haagis 1907 wlis regulaciebiT.73 

okupanti Zalis valdebuleba, rom aRadginos da SeinarCunos sajaro 
wesrigi da usafrTxoeba okupirebul teritoriaze aSkaraa rom orive 
mxaris interesebSi Sedis, kerZod okupanti Zalis erTis mxriv da 
okupirebuli teritoriis mosaxleobis meores mxriv.74 Tumca, 
rogorc niurnbergis tribunalis mier iqna aRniSnuli okupanti Zala 
moqmedebs farTo diskreciis, magram garkveuli SezRudvebis 
farglebSi. sazogado cxovrebis bevri aspeqti, aseve zomebi, romlis 
miRebac okupants evaleba, SeuZlia an ar SeuZlia miiRos imisaTvis, 
rom aRadginos da SeinarCunos es “sazogado cxovreba” aris 
detalurad moculi TviTon haagis regulaciebSi, Jenevis me-4 
konvenciasa da pirvel damatebiT oqmSi. Tumca es debulebebi aris lex 

specialis 43-e muxlSi gadmocemul zogad wesTan mimarTebiT, romlis 
mixedviTac sajaro wesrigi da sazogadoebrivi cxovreba Sedegi ki 
araa, romlis garantirebac okupantma Zalam unda moaxdinos, aramed 
mizani, romliskenac okupanti unda midiodes mis xelT arsebuli 
yvela kanonieri da proporciuli saSualebiT.75 magaliTad ukanono 
iqneba iseTi meTodebi, rac pirdapir akrZalulia saerTaSoriso 
samarTliT, rogoricaa koleqtiuri sasjelis dakisreba, deportacia, 
iZuleba, wameba, mZevlad ayvana da a.S.76 43-e muxlis teqstSi 
terminebi - “mis ZalebSi arsebuli yvela zoma” da “ramdenadac es 
SesaZlebelia” – cxadyofs rom okupanti Zalis valdebuleba 
gamoixateba mis mier yvela SesaZlo, saerTaSoriso samarTliT 
daSvebuli meTodis gamoyenebaSi, raTa 43-e muxlSi CamoTvlili 
miznebi miRweul iqnas, Sesabamisad, Tuki okupirebul teritoriaze 
sajaro wesrigis absoluturi uzrunvelyofa ver xdeba okupanti 
Zalisgan damoukidebeli mizeziT, maSin amisaTvis okupantis 
pasuxismgebloba gamoiricxeba, Tuki dadasturda, rom man yvela 
SesaZlo kanonieri Zala ixmara, raTa uzrunveleyo okupirebuli 
teritoriis normaluri sazogadoebrivi cxovreba, sajaro wesrigi da 
usafrTxoeba. 

43-e muxlSi mocemuli valdebulebebi xasiaTis mixedviT SeiZleba 
gaiyos orad – pozitiur da negatiur valdebulebad. pirvel maTgans 
ekuTvnis okupantis valdebuleba, rom mis ZalebSi arsebuli 
saSualebebiT aRadginos da uzrunvelyos sajaro wesrigi da 
normaluri cxovreba okupirebul teritoriaze, xolo meores misi 
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valdebuleba rom pativi sces okupirebul teritoriaze moqmed 
kanonebs, garda im SemTxvevisa, rodesac es absoluturad 
SeuZlebelia. pirveli kategoriis valdebuleba, romelic unda 
Sesruldes samxedro mTavrobis aRmasrulebeli da sasamarTlo 
Stoebis mier moiTxovs okupantis pozitiur qmedebebs, maSin rodesac 
meore kategoriis valdebuleba ZiriTadad negatiur movaleobazea 
dafuZnebuli da ukrZalavs okupants adgilobrivi kanonmdeblobis 
Secvlas, Tuki es absoluturi aucileblobiT ar aris gamowveuli. 
orive valdebuleba xasiaTdeba makvalificirebeli frazebiT: 
pirveli – “ramdenadac es SesaZlebelia” da meore – “Tuki 
absoluturad gamoricxuli araa.”77 

israelis uzenaesi sasamarTlos precedentuli samarTlis mixedviT78 
pirveli tipis valdebuleba SeiZleba daiyos or qvekategoriad; 
sajaro wesrigisa da usafrTxoebis aRdgena iqneba “myisieri da 
ZiriTadi valdebuleba”, xolo misi SenarCuneba da uzrunvelyofa ki 
“Semdgomi da gangrZobiTi” valdebuleba, romelic okupants ekisreba 
okupaciis xangrZlivobis mTels periodSi da romelic SeiZleba 
moergos okupirebuli teritoriis Secvlil socialur saWiroebebs, 
rac dakavSirebulia usafrTxoebasTan, ekonomikasTan, jandacvasa da 
transportTan. 

okupanti Zalis qmedebebi, romelic emsaxureba 43-e muxlSi mocemul 
miznebs ar unda iyos mimarTuli mudmivi cvlilebebisaken. zogierTi 
mecnieri79 aRniSnavs, rom okupanti Zalis uflebamosilebis 
farglebi, rom gaataros instituciuri reformebi izRudeba mxolod 
“mcire” (minor) da ara “Zireuli” (fundamental) cvlilebebiT. es 
gulisxmobs okupirebuli qveynis fundamenturi institutebis dacvas 
mudmiv cvlilebebisagan, magaliTisaTvis okupanti Zala ver Secvlis 
dakavebuli qveynis saparlamento mmarTvelobas monarqiiT im motiviT 
rom es sajaro wesrigis uzrunvelsayofadaa saWiro. aRniSnuli 
midgomis mizania okupirebul teritoriaze okupaciamde arsebuli 
mdgomareobis maqsimalurad konservacia, sanam legitimuri suvereni 
aRidgens xelisuflebas.80 Tumca am midgomis gamoyenebisas mainc 
vxvdebiT winaaRmdegobas, kerZod ra SeiZleba CaiTvalos mcire da ra 
Zireul cvlilebad. magaliTad, municipalitetis farglebis gazrda 
ufro farTo warmomadgenlobis uzrunvelsayofad CaiTvleba Tu ara 
mcire cvlilebad, Tu Zireul cvlilebad, romelic akrZalulia 
okupaciis samarTliT?! meore saxis winaaRmdegoba SeiZleba 
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warmoiSvas, rodesac okupirebul qveyanaSi moqmedi kanonmdebloba 
aSkarad ewinaaRmdegeba adamianis uflebaTa saerTaSorisod 
aRiarebul standartebs da aragonivrulad zRudavs okupirebuli 
teritoriis mosaxleobis kanonier uflebebs. mag. absurduli 
kanonmdebloba, romliTac universitetSi swavla ekrZalebaT 
romelime rasis an sqesis adamianebs. ismis kiTxva, unda SenarCundes 
Tu ara okupirebul teritoriaze okupaciamde moqmedi samarTlebrivi 
da socialuri sistema, romelic gaumarTleblad aviwrovebs 
adgilobriv mosaxleobas da ewinaaRmdegeba adamianis uflebaTa 
samarTals Tu haagis regulaciebis 43-e muxlis debuleba rom 
okupantma “unda iRonos mis xelT arsebuli yvela Zala”, unda 
ganimartos ufro farTod, liberaluri midgomiT rac moiazrebs 
Zireul cvlilebebsac ki, Tuki es mimarTulia adgilobrivi 
mosaxleobis sakeTildReod.81  

zogadad Zalian rTulia okupanti Zalis qmedebis kanonierebis 
Sefaseba, rodesac es qmedeba eyrdnoba haagis 43-e regulacias, 
radgan, rogorc aRiniSna, es debuleba iZleva sakmaod farTo 
wakiTxvis saSualebas. im SemTxvevaSi, Tuki okupantis raime qmedebis 
kanoniereba, iqneba es administraciuli Tu sakanonmdeblo zomis 
miReba, kiTxvis niSnis qveS dadga, okupantma Zalam unda daamtkicos 
rom sadavo qmedebiT gamowveuli cvlileba aris mcire masStabis da 
mimarTulia okupirebul teritoriaze sajaro wesrigis da 
usafrTxoebis uzrunvelsayofad, an gatarebuli reforma aris 
Zireuli, magram misi miReba ganpirobebulia namdvili humanitaruli 
miznebiT.82  

okupanti Zalis qmedebis kanonierebis Sesamowmeblad israelis 
uzenaesma sasamarTlom SeimuSava testi,83 romlis mixedviTac 
okupaciis samarTali uSvebs mxolod or legitimur interess, 
romelze dayrdnobiTac SeiZleba gamarTles okupirebul 
teritoriaze status quo–s Secvla: (1) adgilobrivi mosaxleobis 
interesi; (2) saokupacio jaris, romelic okupirebul teritoriazea, 
viwro samxedro interesi. samxedro meTauris Zalauflebis imgvari 
gamoyeneba, romelic emsaxureba am ori interesis garda sxva gareSe 
interess CaiTvleba ukanonod. sasamarTlom ganacxada, rom: 

samxedro mmarTvels ar aqvs ufleba mxedvelobaSi miiRos Tavisi 
erovnuli, ekonomikuri an socialuri saWiroebebi okupirebul 
teritoriaze politikis gansazRvrisas imdenad ramdenadac amas 
Semxeoba ar aqvs Tavis samxedro interesebsTan an okupirebuli 
teritoriis adgilobriv mosaxleobis interesebTan. Tavad 

                         
81

Gerson, A. War, Conquered Territory, and Military Occupation in the Contemporary International Legal 

System in Harvard International Law Journal, vol.18, no.3, 1977, p.536. 
82

Lauterpacht, supra, n.40, p.270-278. 
83

HCJ 393/82 Jamayit Iscan Almalmun Althaunia Almahduda Almesaulia v. The Commander of IDF in the 

Judea and Samaria Area in Piskei Din, no.738, 1983. 



58 
 

samxedro saWiroebac aris mxolod saokupacio jaris samxedro 
saWiroeba da ara erovnuli usafrTxoebis saWiroeba farTo 
gagebiT. samxedro okupaciis qveS moqceuli teritoria ar aris 
Ria mdelo ekonomikuri an sxva saxis gamoyenebisaTvis. 
Sesabamisad samxedro administracias ar SeuZlia dagegmos an 
ganaxorcielos gzebis mSenebloba okupirebul teritoriaze 
Tuki es emsaxureba Tavis saxelmwifosaTvis “momsaxurebis gzis” 
Seqmnas. okupirebul teritoriaze gzebis mSenebloba SeiZleba 
samxedro saWiroebis gareSec ganxorcieldes, Tuki es 
adgilobrivi mosaxleobis keTildReobas Seuwyobs xels. 
dauSvebelia, rom amgvari proeqtis dagegmva an ganxorcieleba 
emsaxurebodes mxolod okupant saxelmwifos.84 

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom okupant Zalas 
SeuZlia ganaxorcielos, rogorc mcire, ise Zireuli cvlilebebic, 
Tuki es mimarTulia adgilobrivi mosaxleobis keTildReobisaken, 
Sesabamisad diqtatoruli kanonmdeblobis da sistemis Secvla, roca 
amis aucilebeli saWiroeba ar arsebobs, mainc gamarTlebulad 
CaiTvleba.85 Zireuli cvlilebebisa da zogadad transformaciuli 
okupaciis Sesaxeb ufro detalurad saubaria am naSromis bolo 
TavSi. okupanti Zalis qmedebebis SefasebaSi amosavali wertilia 
ramdenad keTilsindisierad moqmedebs igi. Tuki misi qmedeba 
emsaxureba okupirebuli teritoriis jerovani administrirebis 
miznebs da amavdroulad Sedis an adgilobrivi mosaxleobis an 
Tavisi saokupacio jaris interesebSi amgvari qmedeba okupaciis 
saerTaSoriso samarTlis gadmosaxedidan CaiTvleba kanonierad. 
yvela sxva qmedeba, romelic SesaZloa emsaxurebodes okupanti Zalis 
qveynis erovnul interess an sxva mesame mxaris interess iqneba 
ukanono da gamoiwvevs okupanti Zalis pasuxismgeblobas 
sarTaSoriso samarTlis mixedviT. 

Jenevis me-4 konvenciis mTavari monapovaria okupaciis samarTlis 
epicentris gadatana politikuri elitisgan samoqalaqo 
mosaxleobaze, okupirebuli teritoriebis kanonieri administrirebis 
saerTaSorisod aRiarebuli saxelmZRvanelo principebis SemoRebis 
gziT.86 es sxvaoba cxadad Cans am ori konvenciis Sinaarsis 
Sedarebisasac, haagis regulaciebi umetesad okupanti Zalis 
uflebamosilebebze akeTebs aqcents, maSin rodesac Jenevis me-4 
konvenciiT okupirebuli teritoriis mosaxleobis uflebebze xdeba 
yuradRebis gamaxvileba.  

haagis regulaciebSi ufro SemWidrovebuli debulebebia 
gadmocemuli, romelic exeba konkretulad mowinaaRmdegis dakavebul 
teritoriaze samxedro Zalauflebas. regulaciebi krZalavs 
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iZulebiT informaciis mopovebas (44-e regulacia), okupanti 
ZalisaTvis erTgulebis ficis micemas (45-e regulacia) da Zarcva-
mitacebas (47-e regulacia), amavdroulad haagis konvencia awesebs 
ojaxis, Rirsebis, pirTa sicocxlis, kerZo sakuTrebisa da religiis 
aRmsareblobisa da msaxurebis uflebis uzrunvelyofis 
valdebulebasac (46-e regulacia). okupanti Zalis mier gadasaxadebis 
akrefis valdebuleba SezRudulia mizniT, kerZod es unda 
emsaxurebodes an saokupacio jaris saWiroebas an okupirebuli 
teritoriis administrirebas (49-e regulacia); amavdroulad 
gadasaxadebis akrefa ramdenadac es SesaZlebelia unda 
Seesabamebodes okupirebul qveyanaSi moqmed sagadasaxado sistemas 
(48-e regulacia). kontribuciis akrefisas aucilebelia qviTris 
gacemac (51-e regulacia). koleqtiuri sasjeli akrZalulia (50-e 
regulacia), xolo rekvizicia SezRuduli (52-e regulacia). moZravi 
saxelmwifo qoneba SeiZleba dayadaRdes, aseve zogierTi kategoriis 
kerZo qonebac, romelic dakavSirebulia saomar moqmedebebTan, Tumca 
mSvidobis aRdgenisTanave aseTi yadaRa unda moixsnas da gaices 
Sesabamisi kompensacia (53-e regulacia). haagis konvenciaSi aseve aris 
specialuri debulebebi, romelic awesrigebs wyalqveS gamaval 
kabelebsa (54-e regulacia) da kulturul sakuTrebas (56-e 
regulacia),87 magram am yvela debulebis qvakuTxedia 55-e regulacia, 
romelic ambobs, rom: 

okupanti saxelmwifo ganixileba mowinaaRmdege mxaris kuTvnili 
da okupirebul teritoriaze mdebare sajaro Senobebis, uZravi 
qonebis, tyeebis da sasoflo sameurneo savargulebis mxolod 
administratorad da uzufruqtuarad. man unda daicvas am qonebis 
erTianoba da marTos es [qoneba] uzufruqtis wesebis 
Sesabamisad.88 

haagis konvenciis es debuleba ayalibebs wess, romlis mixedviTac 
okupanti Zala araviTar SemTxvevaSi ar axorcielebs mis mier 
dakavebuli teritoriis “suverenul” kontrols, aramed misi 
Zalaufleba aris droebiTi da am drois ganmavlobaSi is aseve 
valdebulia uzrunvelyos wesrigi okupirebul teritoriaze,89 maT 
Soris iq arsebuli qonebis dacvis kuTxiTac. amavdroulad, 
regulaciebi pirdapir ar miuTiTebs, Tumca navaraudevia rom okupant 
Zalas SeuZlia saxelmwifo sakuTrebaSi arsebuli bunebrivi 
resursebisa Tu sasoflo sameurneo mosavlis gonivrul farglebSi 
gamoyeneba, ise rom amgvar resurss ganadgurebis safrTxe ar 
daemuqros.90 
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Tavis mxriv Jenevis me-4 konvencia haagis regulaciebisagan 
gansxvavebiT Seicavs okupirebuli teritoriebis administrirebis 
ufro detalur da procesualurad gaweril wesebs, adgilobrivi 
oficialuri pirebis, gansakuTrebiT ki mosamarTleebis, CaTvliT.91 
miuxedavad imisa rom konvencia ufro metad orientirebulia 
okupirebuli teritoriis mosaxleobis uflebriv mdgomareobaze, is 
mainc aRiarebs okupanti Zalis uflebas daicvas saokupacio jaris 
usafrTxoeba da am mizniT dauwesos garkveuli SezRudvebi 
adgilobriv mosaxleobas, maT Soris Tavisufali gadaadgilebis 
kuTxiTac, aseve konvencia iTvaliswinebs okupantis mier 
savaldebulo sacxovrebeli adgilisa (assigned residence) da 
internirebis zomebis miRebas adgilobrivi mosaxleobis mimarT. (42-e, 
43-e da 78-e muxlebi) Tumca es ukanaskneli zomebi ganixileba 
rogorc gamonaklisi da ukiduresi aucileblobiT gamowveuli, 
rodesac sxva ufro msubuqi zomis miRebiT miznis miRweva 
SeuZlebelia. savaldebulo sacxovrebeli adgilisa da internirebis 
gamoyeneba okupirebuli teritoriis samoqalaqo mosaxleobis mimarT 
unda xdebodes imave reJimiT, riTac es zomebi gamoiyeneba omis 
tyveebis mimarT Jenevis me-3 konvenciis mixedviT.92  

Jenevis me-4 konvencia aseve argulirebs iseT specifikur sakiTxebs, 
rogoricaa skolebi (50-e muxli), samedicino momsaxureba (56-e muxli), 
samoqalaqo jandacvis obieqtebis dacva (57-e muxli), aseve 
humanitaruli tvirTi, misi dacva da ganawileba (59-e - 61-e muxlebi), 
Sromis Sesaxeb regulaciebi (51-e – 52-e muxlebi) da sakuTrebis 
dacva (53-e muxli). mTlianobaSi Jenevis me-4 konvencia yovlismomcvel 
dacvis standarts iZleva im pirTaTvis, romlebic moeqcevian 
“konvenciis dacvis qveS” da haagis regulaciebisgan gansxvavebiT 
swored aseT pirTa uflebrivi mdgomareobis gaumjobesebiskenaa 
mimarTuli.93 

sajaro wesrigisa da usafrTxoebis SenarCunebis yvelaze efeqtiani 
gzaa sapolicio kontroli okupirebul teritoriaze. okupanti Zala 
uflebamosilia Tavisi samxedro miznebisaTvis gaataros konkretuli 
sapolicio zomebi, amavdroulad amgvari zomebi xels unda uwyobdes 
adgilobrivi mosaxleobis usafrTxoebasac, radgan yoveli kanonieri 
okupaciis erT-erTi mizani swored adgilobrivi samoqalaqo 
mosaxleobis keTildReobis uzrunvelyofacaa.94 

rodesac saqme exeba okupanti Zalis samxedro interesebs, savaraudoa 
rom igi SezRudavs adgilobrivi mosaxleobis politikur 
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aqtivobasac, raTa Tavidan iqnes acilebuli politikuri gziT 
saokupacio jarisaTvis an saokupacio administraciisaTvis 
winaaRmdegobis gaweva. haagis regulaciebis 43-e muxlis farTo 
ganmarteba amis uflebas aZlevs okupants. zogierTi mecnieris95 
mosazrebiT, ufro metic, okupants SeuZlia okupirebuli teritoriis 
mosaxleobas SeuzRudos arCevnebsa an politikur kampaniaSi 
monawileobis miReba qveynis araokupirebul nawilSi (rodesac 
saxezea qveynis nawilobrivi okupacia). Tumca amgvari ganmarteba 
albaT muxlis sakmaod farTo wakiTxviT SeiZleba iqnes 
gamarTlebuli, amavdroulad haagis 42-e regulacia aSkarad acxadebs 
rom okupacia vrceldeba mxolod im teritoriaze, romelzec 
mowinaaRmdege Zalam daamyara kontroli, Sesabamisad okupantis mier 
qveynis araokupirebul teritoriaze arCevnebSi monawileobis 
akrZalva SeewinaaRmdegeba okupaciis saerTaSoriso samarTlis 
suliskveTebas da CaiTvleba ukanonod, radgan okupant Zalas ar aqvs 
ufleba okupirebuli teritoriis mosaxleobas aukrZalos raime 
qmedebis ganxorcieleba im teritoriis miRma, romelsac igi 
akontrolebs.96 

okupirebuli teritoriaze sapolicio kontrolis ganxorcieleba 
SesaZlebelia, rogorc adgilobrivi usafrTxoebis samsaxurebis mier, 
aseve okupanti Zalis administraciis mxridan. okupant Zalas ar 
SeuZlia Soridan uyuros Tu rogor xdeba morodioroba, Zarcva Tu 
mkvleloba okupirebul teritoriaze, Tundac mis jariskacebs 
aranairi safrTxe ar eqmnebodeT. okupantma unda SeinarCunos 
samarTali da wesrigi da mas ar aqvs imis ufleba rom mSvidad 
aitanos okupirebul teritoriaze gamefebuli ukanonoba da 
areuloba.97 

sajaro wesrigis aRsadgenad miRebuli sapolicio zomebi ar 
regulirdeba saerTaSoriso humanitaruli samarTliT dadgenili 
samxedro moqmedebebis warmoebis wesebiT, aramed Sida 
kanonmdeblobiT da adamianis uflebaTa saerTaSoriso samarTliT, 
radgan saomari moqmedebebi mimarTulia mowinaaRmdegis samxedro 
SesaZleblobebis dasustebisaken, xolo sapolicio operaciebis 
mizania kanonis aRsruleba da sajaro wesrigis SenarCuneba. 
sapolicio zomebis miRebisas ufro meti SezRudvebi moqmedebs, vidre 
omis warmoebisas.98 
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rodesac sazogadoebriv wesrigs safrTxe emuqreba adgilobrivi 
insurgentebis mxridan, sapolicio Zalebis gamoyeneba yvelaze 
saukeTeso meTodia amgvari safrTxis gasaneitraleblad.99 Tumca 
xandaxan sapolicio Zalebi sakmarisi araa operaciis warmoebisaTvis, 
rodesac adgilobrivi organizebuli dajgufebebi iyeneben 
partizanul taqtikas, awyoben teroristul aqtebs da sxva samxedro 
moqmedebebs axorcielebel okupirebuli teritoriis sxvadasxva 
nawilSi. amgvari SeiaraRebuli dajgufebebi sakmaod seriozuli 
safrTxea ara mxolod saokupacio jarisaTvis, aramed okupirebuli 
teritoriis mosaxleobisTvisac. aseT dros xdeba ukve konfliqtis 
eskalacia da vxvdebiT aSkara msgavsebas SeiaraRebul partizanul 
dajgufebebTan brZolasa da arasaerTaSoriso SeiaraRebul 
konfliqts Soris.100 amgvari saxis SeiaraRebul dapirispirebas a.S.S.-
is samxedro saxelmZRvaneloebi “gardamaval mozaikur omad” 
moixsenieben.101 Tumca okupirebul teritoriaze samxedro 
moqmedebebis warmoebas detalurad exeba naSromis Semdgomi qveTavi, 
Sesabamisad am qveTavSi saubari gvaqvs mxolod okupanti Zalis 
uflebamosilebis farglebze sapolicio operaciebis warmoebisas. 

teritoriis sapolicio kontroli moiazrebs Zalis gamoyenebasac, 
romelic arsebiTad gansxvavdeba SeiaraRebuli konfliqtis dros 
saomari moqmedebebisagan. policiis mier Zalis gamoyeneba 
eqvemdebareba garkveul SezRudvebs, romelic winaswar gawerilia 
adamianis uflebaTa saerTaSoriso samarTalSi. am SezRudvebis 
mixedviT, sapolicio operaciebisas Zalis gamoyeneba nebadarTulia 
mxolod absoluturi saWiroebis SemTxvevebSi.102 sasikvdilo Zalis 
gamoyeneba daiSveba iseT dros, roca misi Tavidan acileba 
praqtikulad SeuZlebelia.103 adamianis uflebaTa saerTaSoriso 
samarTlis mixedviT dakavebas an eWvmitanilis ganeitralebis sxva 
naklebad msubuq meTods aqvs aSkara upiratesoba “sasikvdilo 
gasrolasTan” (shoot to kill) mimarTebiT.104 rogorc adamianis uflebaTa 
evropulma sasamarTlom ganacxada: 

sasikvdilo Zalis gamoyeneba CaiTvleba araproporciulad Tuki 
[sapolicio] Zalebma ver SeZles ganzrax an daudevrad, im 
zomebis miReba, romelic Tavidan airidebda eWvmitanilis 
sicocxlis mospobas sxvaTa sicocxlis riskis qveS dayenebis 
gareSe.105 
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aRsaniSnavia, rom es gadawyvetileba exeboda irlandiuri 
teroristuli dajgufebis wevris mokvlas britaneli 
samarTaldamcavebis mxridan. aseT dros aSkaraa, rom adgili hqonda 
sapolicio Zalis gamoyenebas, Tumca mogvianebiT israelis uzenaesma 
sasamarTlom adamianis uflebaTa evropuli sasamarTlos es 
gadawyvetileba moiSvelia damiznebiTi mkvlelobebis kanonierebis 
sakiTxis dadgenisas, rodesac xdeba mowinaaRmdebis sicocxlis 
ganzrax mospoba SeiaraRebuli konfliqtis farglebSi. israelis 
uzenaesi sasamarTlos am gadawyvetilebas mimoixilavs am Tavis 
Semdegi qveTavi, radgan is okupirebul teritoriaze ara imdenad 
sapolicio Zalebis qmedebebs, aramed ufro samxedro moqmedebebs 
exeba.106 

okupirebul teritoriaze sazogadoebrivi wesrigis SenarCuneba 
sapolicio ZaliT unda moxdes, rodesac daZabulobas ar miuRwevia 
SeiaraRebuli konfliqtis zRvramde da Sesabamisad saxezea Sida 
areuloba, mRelvareba, sporaduli aqtebi, janyi da a.S. xolo 
samxedro Zalis Careva saWiro xdeba maSin, rodesac policia veRar 
gaumklavdeba amgvar areulobas da gangrZobiTi Zaladoba ukve 
aSkarad Seicavs SeiaraRebuli konfliqtis niSnebs.107 

bolos, aRsaniSnavia is faqtic, rom saerTaSoriso samarTali ar 
axdens gansxvavebas kanonier da ukanono okupants Soris da 
okupaciis samarTliT gaTvaliswinebuli teritoriis 
administrirebis uflebamosileba srulad gadaecema okupant Zalas 
miuxedavad imisa okupacia kanonieri Zalis gamoyenebis Sedegad moxda 
Tu ukanono agresiis aqtis Sedegad.108 rogorc a.S.S.-is saolqo 
sasamarTlom ganacxada: 

dampyrobeli [mteri] saukeTeso Zala araa, romelsac SeiZleba 
vandoT okupirebuli teritoriis administrireba. Tumca is aris 
erTaderTi Zala adgilze da aqvs imis uflebamosileba rom 
aRasrulos Tavisi brZanebebi. da miuxedavad imisa rom misi 
uflebamosilebis aRiareba SeiZleba saxifaToc ki iyos, mainc 
ukeTesia rom aRiarebul-iqnes romelime mTavroba, vidre arc-
erTi mTavroba ar iyos adgilze. raime saxis wesrigis gareSe 
mosaxleobis mTeli sazogadoebrivi da ekonomikuri cxovreba 
paralizebuli iqneboda. ase rom, saerTaSoriso samarTalma 
aRiara okupantis ufleba miiRos regulaciebi Tavisi samxedro 
interesebis dasacavad da sapolicio kontrolis 
gansaxorcieleblad. Tumca saerTaSoriso samarTali aseve 
avaldebulebs okupants sajaro wesrigisa da usafrTxoebis 
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uzrunvelyofas da adgilobrivi mosaxleobis uflebebis 
dacvas.109 

aRniSnuli saqme exeboda meore msoflio omis dros iaponiis, 
rogorc okupanti Zalis, mier okupirebul filipinebSi 
ganxorcielebul konkretuli finansuri qmedebebis anulirebas 
okupaciis ukanono xasiaTidan gamomdinare, Tumca sasamarTlom 
miiCnia, rom okupantis qmedebebi, romelic ganxorcielebulia 
saerTaSoriso samarTliT misTvis miniWebuli uflebamosilebis 
farglebSi, aris kanonieri. niurnbergis tribunalmac gamoiyena aseTi 
midgoma, rodesac ganixilavda germaniis, rogorc okupanti Zalis, 
qmedebebs okupirebul evropul teritoriebSi.110 aRniSnuli midgoma 
exmianeba saerTaSoriso humanitaruli samarTlis suliskveTebasac, 
romlisTvisac mniSvneloba ar aqvs Zalis gamoyenebis kanonierebis 
Sefasebas. okupanti Zalis uflebamosilebac, rogorc faqtobrivi 
mocemuloba, ar SeiZleba gaxdes davis sagani, radgan aseT 
SemTxvevaSi dazaraldeba adgilobrivi mosaxleoba, romelTa dacvis 
valdebulebac okupantma Zalam unda aiRos Tavis Tavze, ganurCevlad 
imisa am teritoriis dakaveba man kanonieri Zalis gamoyenebiT 
moaxdina Tu ukanonod. ganurCevlad okupaciis kanonierebisa, 
okupantis mier misTvis micemuli uflebamosilebis farglebSi 
miRebuli yvela kanonieri zoma unda aRiaros legitimurma 
mTavrobam, mas Semdeg rac okupacia dasruldeba da gandevnili 
suvereni kvlav aRadgens Tavis Zalauflebas teritoriaze.111 

 

2.2. SeiaraRebuli winaaRmdegobis dasaSveboba okupirebul 
teritoriaze 

okupirebul teritoriaze okupanti Zalis mier efeqtiani kontrolis 
damyarebis Semdeg SeiZleba Tavi iCinos adgilobrivi samoqalaqo 
mosaxleobis an gasamxedroebuli razmebis mxridan saokupacio 
jarisaTvis SeiaraRebuli winaaRmdegobis gawevam. aseTi faqtebi 
SesaZloa iyos, rogorc mciremasStabiani da daugegmavi, aseve 
sakmaod farTomasStabianic da sistematiuri, ra drosac msgavsi 
dapirispireba gadaizrdeba SeiaraRebul konfliqtSi. okupaciis 
saerTaSoriso samarTali ar aregulirebs amgvari SeiaraRebuli 
winaaRmdegobis dasaSvebobis sakiTxs, Tumca calsaxad miuTiTebs 
rom okupant Zalas aqvs uflebamosileba miiRos yvela kanonieri 
zoma sakuTari samxedro interesebisa da saokupacio jaris 
dasacavad, Sesabamisad adgilobrivi mosaxleobis mxridan 
SeiaraRebuli winaaRmdegobis dros okupant Zalas ekisreba 
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valdebuleba moZebnos balansi sakuTar samxedro interesebsa da 
samoqalaqo mosaxleobis keTildReobis Rirebulebebs Soris. man 
unda SeZlos sakuTari saomari poziciebis SenarCuneba ise rom 
safrTxe ar Seeqmnas okupirebul teritoriaze sajaro wesrigsa da 
samoqalaqo mosaxleobis usafrTxoebas, radgan okupantis mier 
teritoriis administrireba unda emsaxurebodes orives – sakuTari 
jarisaTvis samxedro upiratesobis miRebisa da mosaxleobisaTvis 
sargeblis motanis mizans.112 amgvari balansis dacva warmoudgenelia 
msgavsi situaciebis maregulirebeli konkretuli wesebis arsebobis 
gareSe.  

haagis regulaciebis mixedviT okupirebuli teritoriis mosaxleoba 
ar aris valdebuli erTgulebis fici misces okupants da aseve 
dauSvebelia mosaxleobis iZuleba ibrZolos okupanti Zalis 
mxares.113 maT SeuZliaT gaaproteston okupacia, magram zogierTi 
mecnieris114 mosazrebiT, maT ar aqvT ufleba rom gamoiyenon Zala 
okupantis samxedro Tu samoqalaqo Zalebis winaaRmdeg. dapyrobili 
qveynis macxovreblebis mier samxedro ajanyebebi dasaSvebia mxolod 
im teritoriebSi, sadac okupacia jer ar ganxorcielebula da 
efeqtiani kontroli ar daumyarebia mowinaaRmdege jars, xolo 
rodesac teritoria ukve dakavebulia levee en masse ukve aRaraa 
sanqcirebuli saerTaSoriso samarTliT. okupirebuli teritoriis 
samoqalaqo mosaxleobis mier saokupacio jaris winaaRmdeg iaraRis 
aRebis uflebas okupaciis samarTali ar uSvebs, radgan samxedro 
okupaciis dros teritoriaze legitimuri suverenis mmarTveloba 
Sewyvetilia da iq mcxovrebi moqalaqeebi droebiT emorCilebian 
saokupacio xelisuflebas.115 amgvari morCilebis valdebulebis 
dakisreba ganpirobebulia saokupacio jaris usafrTxoebiT, sajaro 
da sazogado wesrigis SenarCunebisa da dakavebuli teritoriis 
jerovani administrirebisaTvis.116 Sesabamisad, samoqalaqo pirebis 
mier Zalismieri meTodiT okupaciis gaprotesteba an okupirebuli 
teritoriis gaTavisuflebis mcdeloba ar daiSveba.117 

amis sapirispirod arsebobs mosazreba,118 rom teritoriis samxedro 
ZaliT dakavebisas okupanti Zalis winaaRmdeg SeiaraRebuli 
dapirispireba SeiZleba kanonieri iyos, Tumca mxolod iseT 
SemTxvevebSi, rodesac dapirispireba mimarTulia samxedro 
obieqtebis winaaRmdeg. rodesac amgvari dapirispireba imdenad 
seriozuli xasiaTisaa, rom okupant Zalas aRar ZaluZs dakavebuli 
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teritoriis efeqtiani kontroli, maSin saerTaSoriso humanitaruli 
samarTlis omis warmoebasTan dakavSirebuli normebi iwyebs srul 
amoqmedebas.119 xolo, Tuki SeiaraRebuli dapirispireba ar uSlis 
xels okupant Zalas ganaxorcielos okupirebuli teritoriis 
jerovani administrireba, maSin okupaciis saerTaSoriso samarTlis 
normebi imoqmedebs okupantsa da teritoriis macxovrebel 
samoqalaqo mosaxleobas Soris, xolo SeiaraRebuli konfliqtis 
samarTlis normebi ki gamoiyeneba saokuapcio jarsa da SeiaraRebul 
winaaRmdegobriv moZraobebs Soris. zogierTi mecnieri120 miiCnevs, 
rom radgan okupacia omis mizania, teritoriis okupirebulad 
SenarCuneba aseve okupanti Zalis samxedro mizania, Sesabamisad mas 
SeuZlia okupirebuli teritoriis mosaxleobas daakisros 
“neitralurobis” valdebuleba (radgan “erTgulebis ficis” 
valdebulebis dakisreba haagis regulaciebiT pirdapir dauSveblad 
cxaddeba). neitralurobis valdebuleba gulisxmobs saokupacio 
jaris winaaRmdeg mtruli damokidebulebisa da SeiaraRebuli 
dapirispirebisagan Tavis Sekavebas da saokupacio administraciis 
legitimuri brZanebebis nebayoflobiT damorCilebas. amgvari 
valdebulebis Seusrulebloba SeiZleba Sesabamisi sasjelis 
dakisrebis safuZvelic ki gaxdes.121 rogorc niderlandebis 
specialurma sasamarTlom ganacxada kristiansenis saqmeSi: 

[okupirebuli teritoriis] samoqalaqo mosaxleoba Tuki 
gamarTlebulad CaTvlis winaaRmdegobis gawevas, man zogadad 
unda icodes rom mis winaaRmdeg SeiZleba kanonierad iqnes 
gamoyenebuli samagiero zomebi, rogorc es daSvebulia 
saerTaSoriso samarTliT.122 

aRsaniSnavia, rom okupanti ZalisaTvis SeiaraRebuli winaaRmdegobis 
gawevis ufleba Jenevis konvenciebis miRebamde arsad gvxvdeba. haagis 
konferenciaze zogierTi qveynis delegacia acxadebda, rom 
okupaciis qveS mcxovreb xalxs SeeZlo okupaciisaTvis Zalismieri 
winaaRmdegobis gaweva, Tumca es ufleba Tavis droze arc 1874 wlis 
briuselis deklaraciaSi asaxula, romelic safuZvlad daedo haagis 
konvencias da Sesabamisad arc 1907 wlis regulaciebSi Sesula.123 

aqve aRsaniSnavia, rom okupirebul teritoriaze moqmedi miliciis an 
partizanuli dajgufebis wevrebma mowinaaRmdegis xelSi moxvedrisas 
unda isargeblon omis tyvis statusiT Tuki isini akmayofileben 
oTxnawilian tests (yavT meTauri, atareben ganmasxvavebel niSans, 
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Riad atareben iaraRs, samxedro moqmedebebs warmarTaven omis 
kanonebisa da Cveulebebis Sesabamisad).124  

vinaidan omis tyvis statusi gvxdeba saerTaSoriso SeiaraRebul 
konfliqtSi, savaraudoa rom okupirebul teritoriaze okupantsa da 
adgilobriv winaaRmdegobriv moZraobebs Soris yvelanairi 
dapirispireba, romelic sistematiur xasiaTs miiRebs 
dakvalificirdeba saerTaSoriso SeiaraRebul konfliqtad. 
aRniSnuli mosazreba gaziarebul-iqna israelis uzenaesi 
sasamarTlos mier damiznebiTi mkvlelobebis saqmeSi, sadac 
sasamarTlom ganacxada, rom: 

israelsa da [okupirebul] teritoriaze moqmed teroristul 
organizaciebs Soris konfliqtisas gamosayenebeli samarTali 
kompleqsuri xasiaTisaa. mis centrSi aris saerTaSoriso 
SeiaraRebuli konfliqtis samarTali.125 

aRniSnuli daskvnis gakeTebisas sasamarTlo daeyrdno profesor 
kaseses mosazrebas, romelic ambobs, rom SeiaraRebuli konfliqti, 
romelic mimdinareobs okupant Zalasa da okupirebul teritoriebze 
moqmed ajanyebul jgufebsa an insurgentebs Soris – miuxedavad 
imisa isini teroristuli dajgufebebi arian Tu ara – uTanabrdeba 
saerTaSoriso SeiaraRebul konfliqts.126  

Tumca aSS-s uzenaesma sasamarTlom okupirebul avRaneTSi 
koaliciur Zalebsa da teroristul dajgufeba al-yaedas Soris 
konfliqti ar daakvalificira saerTaSorisod da miuTiTa, rom 
amgvari konfliqtis dros gamoiyeneboda Jenevis konvenciebis saerTo 
me-3 muxli, radgan konfliqti ar iyo saerTaSoriso xasiaTis127 (anu 
saxelmwifoTa Soris, rogorc es Jenevis konvenciebis me-2 saerTo 
muxlSia mocemuli). Tumca sasamarTlos Semdgomi ganmarteba aRar 
gaukeTebia Tu ratom gamoiyeneba saerTo me-3 muxli, vin iyvnen 
konfliqtis mxareebi – mxolod aSS, Tu koaliciuri Zalebi, rogorc 
avRaneTis axali mTavrobis mokavSireebi,128 radgan im droisaTvis 
avRaneTis konfliqtis okupaciis faza formalurad ukve 
dasrulebuli iyo. 

arsebuli samarTlebrivi bazisa da praqtikis safuZvelze SeiZleba 
iTqvas, rom okupirebuli teritoriis macxovreblebs aqvT ufleba 
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gaaproteston okupacia da es SesaZlebelia SeiaraRebuli meTodiTac 
moxdes. amas mowmobs Jenevis konvenciebis 1-li damatebiTi oqmi, 
romelic uSvebs saerTaSoriso SeiaraRebuli konfliqtis qveS erT-
erTi qvekategoriis konfliqtis SesaZleblobas, romlis drosac 
xalxi ibrZvis ucxoelTa okupaciis winaaRmdeg sakuTari 
TviTgamorkvevis uflebis realizebisaTvis.129 magram meores mxriv, 
okupacia radgan SeiaraRebuli konfliqtis Sedegia (Tumca SeiZleba 
SeiaraRebuli winaaRmdegobis gareSec ganxorcieldes)130 naklebad 
sasurvelia rom okupaciis periodSi kvlav adgili hqondes 
SeiaraRebul dapirispirebas. okupaciis saerTaSoriso samarTlis 
mizania okupirebul teritoriaze cxovrebis metnaklebad 
Cveulebrivi ritmis SenarCuneba da am teritoriis administrireba, 
ise rom adgilobriv mosaxleobas ar hqondes imis SegrZneba rom 
Seviwrovebuli an devnilia ucxoeli droebiTi mmarTvelis xelSi; 
Sesabamisad, savaraudoa, rom okupaciis samarTlis suliskveTeba ar 
gadaixreba okupirebul teritoriaze SeiaraRebuli winaaRmdegobis 
dasaSvebobis SesaZleblobisken, piriqiT, okupaciis samarTali 
ganmsWvalulia mSvidobianobis dros moqmedi samarTlis msgavsi 
normebiT, Sesabamisad, ivaraudeba, rom okupacia unda dasruldes 
molaparakebebis da ara kvlav SeiaraRebuli moqmedebebis gziT, 
gansakuTrebiT iseT situaciebSi, roca okupanti Zala 
keTilsindisierad moqmedebs saerTaSoriso samarTliT misTvis 
micemuli uflebamosilebis farglebSi, imisda damoukideblad 
okupacia ganxorcielda kanonieri Zalis gamoyenebiT Tu agresiuli 
aqtis Sedegad. Tumca SeiaraRebuli winaaRmdegobis SemTxvevaSi 
okupanti Zala ver moixsnis saerTaSoriso samarTliT masze 
dakisrebul valdebulebebs, radgan ajanyebebis gamo okupacia arc 
wydeba da arc sruldeba, es mxolod maSin SeiZleba moxdes Tu 
adgilobrivi mosaxleobis mxridan SeiaraRebuli winaaRmdegobis 
gawevis Sedegad teritoriaze aRsdga legitimuri suverenis 
mmarTveloba an okupanti Zala ver umklavdeba ajanyebis masStabs da 
teritoriaze kargavs efeqtian kontrols.131 

Tumca, Tuki mainc moxdeba adgilobrivi mosaxleobis mxridan 
okupanti ZalisaTvis SeiaraRebuli winaaRmdegobis gaweva da Tuki 
miviCnevT, rom amgvari dapirispireba dakvalificirdeba 
saerTaSoriso SeiaraRebul konfliqtad, maSin aucilebelia 
aRiniSnos, rom samoqalaqo mosaxleobis monawileoba spontanur an 
Tundac winaswar dagegmil SeiaraRebul ajanyebebSi ukanono 
iqneba,132 aseve ukanonod CaiTvleba gasamxedroebuli razmebis mier 
(romlebic ivaraudeba rom akmayofileben oTxnawilian tests) 
SeiaraRebuli moqmedebebis warmarTva samoqalaqo pirebisa an 
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obieqebis winaaRmdeg. Sesabamisad, teroristuli dajgufebebis mier 
okupantis winaaRmdeg brZola ipso facto miiCneva kanongareSed. 
teroristebi ver isargebleben omis tyvis statusiT da maTi daWeris 
SemTxvevaSi isini gasamarTldebian SeiaraRebul konfliqtSi 
monawileobisaTvis, aseve omis danaSaulebisaTvis. israelis uzenaesi 
sasamarTlo miiCnevs, rom teroristebi arian samoqalaqo pirebis 
qvekategoria, kerZod “ukanono kombatantebi”, romelnic omis tyvis 
statusis privilegiebs ver miiReben.133 

Tavis mxriv okupant Zalas aqvs sruli ufleba moaxdinos samxedro 
reagireba okupirebuli teritoriis mosaxleobis mxridan samxedro 
winaaRmdegobaze. Tuki sajaro wesrigisa da usafrTxoebis 
uzrunvelsayofad okupanti valdebulia sapolicio jarebi 
gamoiyenos da maTi moqmedeba dauqvemdebaros adamianis uflebaTa 
saerTaSoriso samarTliT dadgenil SezRudvebs, SeiaraRebuli 
ajanyebis CasaxSobad okupanti, rogorc wesi, mimarTavs samxedro 
Zalis gamoyenebas. aseT dros adamianis uflebebis moqmedeba 
SezRudul arealSi gadadis da win iwevs saerTaSoriso 
humanitaruli samarTliT dadgenili omis warmoebis wesebi. okupant 
Zalas sapolicio operaciisagan gansxvavebiT saomar moqmedebebSi 
SeuZlia gamoiyenos sasikvdilo Zala kanonieri samiznis winaaRmdeg. 
amgvari samizne SeiZleba iyos, rogorc gasamxedroebuli razmebi, 
aseve samoqalaqo pirebic, romlebic pirdapir da uSualo 
monawileobas iReben SeiaraRebul moqmedebebSi da Sesabamisad 
kargaven saerTaSoriso humanitaruli samarTliT miniWebul dacvas.134 
garda aseTi samoqalaqo pirebisa, SesaZlebelia udanaSaulo 
samoqalaqo pirebic Seewiron amgvar SeiaraRebul dapirispirebas, 
rogorc “Tanmdevi ziani”, Tumca es mkacrad unda gakontroldes 
proporciulobis principis WrilSi.135 proporciulobis da samxedro 
aucileblobis princips detalurad exeba Semdegi qveTavi. 

okupirebul teritoriaze SeiaraRebuli konfliqtis dros 
SesaZlebelia gamoyenebul iqnes sasikvdilo gasrolis anu 
damiznebiTi mkvlelobis taqtika. saerTaSoriso samarTlis mixedviT 
amgvari taqtikis gamoyeneba arc yovelTvisaa daSvebuli da arc 
yovelTvis akrZaluli,136 Sesabamisad misi gamoyeneba eqvemdebareba 
konkretul wesebs, romelic eyrdnoba rogorc humanitaruli 
samarTliT aseve adamianis uflebaTa samarTliT ganmtkicebul 
principebs. aRniSnuli wesebi testis saxiT SeimuSava isaraelis 
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uzenaesma sasamarTlom damiznebiTi mkvlelobis saqmeSi. am testis 
mixedviT, okupirebul teritoriaze SeiaraRebuli winaaRmdegobisas 
okupanti Zalis mier legitimuri samiznis mimarTulebiT 
sasikvdilod gasrola kanonierad CaiTvleba, Tuki (1) okupants 
gaaCnia utyuari da gadamowmebuli informacia rom samizne marTlac 
pirdapir da uSualo monawileobas iRebs dapirispirebaSi; (2) samizne 
ar SeiZleba moklul iqnes Tuki im momentSi ufro naklebad msubuqi 
zomis miRebiT SesaZlebelia misi ganeitraleba; (3) Tuki samizne 
marTlac mokvda, am SemTxvevis Semdeg unda Catardes 
yovlismomcveli gamoZieba, raTa dadgindes moxda Tu ara es 
damiznebiT mkvleloba kanonierad da Tuki sapirispiro dadginda 
udanaSaulo samoqalaqo pirebs kompensacia unda mieceT; (4) 
samizneze ar unda iqnas ieriSi mitanili Tuki SemogarenSi myofi 
samoqalaqo pirebisadmi mosalodneli Tanmdevi ziani 
araproporciulia im samxedro upiratesobisa, rasac okupanti am 
samiznis ganadgurebiT miiRebs.137 

mas Semdeg, rac ganvixileT okupanti Zalis uflebamosilebis 
farglebi da SeiaraRebuli winaaRmdegobis dasaSveboba okupirebul 
teritoriaze, gamoikveTa, rom okupanti Zalis nebismieri qmedebis 
kanoniereba Sefasdeba samxedro aucileblobisa da proporciulobis 
principis mxedvelobaSi miRebiT, amitom mniSvnelovania detalurad 
mimovixiloT TiToeuli es principi okupaciis samarTlis WrilSi. 

 

2.3. samxedro aucileblobisa da proporciulobis principi 

okupanti Zalis qmedebebis kanonierebis Sefasebisas ganmsazRvreli 
roli eniWeba samxedro aucileblobisa da proporciulobis 
princips. aucileblobis principi gulisxmobs okupanti Zalis mier 
iseTi meTodis gamoyenebas an zomis miRebas romelic miznad isaxavs 
mowinaaRmdegis srul damorCilebas yvelaze naklebi drois, 
sicocxlisa da fulis xarjze.138 samxedro aucileblobis principi 
nebas rTavs okupants ganaxorcielos iseTi qmedebebi, rac saWiroa 
Tavisi jaris usafrTxoebisaTvis da samxedro operaciebis 
warmatebiT dasasruleblad.139 okupirebul teritoriaze, okupanti 
Zalis mier samxedro aucileblobis principis gamoyenebis sakiTxi 
ganixila niurnbergis tribunalma, romelmac detalurad CamoTvala 
qmedebebi, rac SeiZleba gamarTldes aucileblobis principiT da is 
pirobebi, romlis drosac unda gamoiyenebodes es principi. 
tribunalma ganacxada:  
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[aucileblobis principi] uSvebs SeiaraRebuli mowinaaRmdegis an 
sxva piris sicocxlis mospobasac, Tuki am piris mokvlis Tavidan 
acileba SeuZlebelia saomari moqmedebis dros; is uSvebs 
mowinaaRmdegis an sxva piris dakavebas, romelic SesaZloa 
safrTxes uqaddes [okupants], magram aucileblobis principi ar 
uSvebs udanaSaulo moqalaqeebis mokvlas SurisZiebis mizniT an 
ubralod mkvlelobis wyurvilis dasakmayofileblad. imisaTvis 
rom qonebis ganadgureba kanonierad CaiTvalos es ganpirobebuli 
unda iyos omis imperatiuli saWiroebebiT. ganadgureba, rogorc 
mizani, saerTaSoriso samarTlis darRvevaa; qonebis 
ganadgurebasa da mowinaaRmdegis daZlevas Soris unda iyos raime 
gonivruli kavSiri. rkinigzis, komunikaciis saSualebebis an 
mowinaaRmdegis mier sxvagvarad gamoyenebadi qonebis ganadgureba 
kanonieria. kerZo sakuTreba da eklesiebic ki SeiZleba 
ganadgurdes Tu es saWiroa samxedro operaciisTvis. samxedro 
aucilebloba ar uSvebs raime raionis TavzexelaRebul 
ganadgurebas an mis macxovreblebSi gazrax tanjvis gamowvevas, 
mxolod tanjvis miyenebis mizniT.140 

zogierTi qveynis samxedro saxelmZRvaneloebi (mag. UK)gamoyofen 
samxedro aucileblobis principis oTx ZiriTad elements, romelTa 
kumulatiurad arseboba unda dadgindes imisaTvis, rom romelime 
mxaris qmedeba gamarTldes aucileblobis principze miTiTebiT. es 
elementebia: (1) gamoyenebuli Zala unda iyos regulirebuli; (2) 
Zala saWiro unda iyos mowinaaRmdegis rac SeiZleba swrafad 
damorCilebisaTvis; (3) gamoyenebuli Zala ar unda iyos imaze meti, 
vidre es am miznisTvisaa saWiro da (4) amgvar Zalis gamoyeneba sxva 
mxriv ar unda iyos akrZaluli.141 

samxedro aucileblobis princips funqciuri TvalsazrisiT aqvs 
rogorc SemzRudavi ise dasaSvebi aspeqti. dasaSveb aspeqtSi, es 
principi nebas rTavs iseT qmedebas, romelic SeiaraRebuli 
konfliqtis situaciebis garda, saerTaSoriso samarTliT 
akrZaluli iqneboda, amasTanave es qmedeba, Tavis mxriv, 
saerTaSoriso humanitaruli samarTliT dadgenil CarCos ar unda 
gascdes. aucileblobis principis SemzRudavi buneba ikveTeba im 
abstraqtuli qmedebebis, rac saerTaSoriso humanitaruli 
samarTliT zogadad daSvebulia, konkretul nabijebamde SemcirebiT, 
rac im momentSia saWiro.142 

Jenevis me-4 konvenciac exeba aucileblobis princips usafrTxoebis 
RonisZiebebis WrilSi da acxadebs, rom konfliqtis mxareebs 
SeuZliaT kontrolisa da usafrTxoebis iseTi zomebis miReba, rac 
saWiroa samoqalaqo mosaxleobis dasacavad omis Sedegebidan 
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gamowveuli aucileblobiT.143 aRsaniSnavia, rom muxli ar CamoTvlis 
Tu kontrolis an usafrTxoebis ra zomebis miReba SeiZleba iyos 
gamowveuli aucileblobiT, Sesabamisad okupant Zalas eniWeba 
diskrecia Tavad gadawyvitos Tu ra zomas gamoiyenebs, magram es ar 
unda laxavdes adamianis ZiriTad uflebebs.144 aseve Tuki okupanti 
Zala samoqalaqo mosaxleobis mimarT iyenebs kontrolisa da 
usafrTxoebis iseT RonisZiebas, rogoricaa savaldebulo 
sacxovrebelis miCena an internireba, man unda daasabuTos rom sxva 
naklebad msubuqi zomiT misi samxedro interesi ver 
dakmayofildeboda, radgan Jenevis me-4 konvenciis mixedviT 
savaldebulo sacxovrebeli adgilis miCena da internireba unda 
gamoiyenebodes, rogorc kontrolisa da usafrTxoebis yvelaze 
mkacri zoma.145 

samxedro aucileblobis princips aqvs sammxrivi mniSvneloba: 
pirveli da umniSvnelovanesi aris imgvari qmedebis akrZalva, 
romelic samxedro TvalsazrisiT araa saWiro; meore – 
SeiaraRebuli konfliqtis samarTali xandaxan uSvebs dadgenili 
wesebidan gadaxvevas samxedro miznebis misaRwevad da bolos 
proporciulobis principi, romelic emsaxureba samxedro miznis 
miRwevasa da humanitarul dacvas Soris Sesabamisi balansis 
dadgenas.146 

proporciulobas ganmsazRvreli mniSvneloba eniWeba okupaciisas, 
radgan am principze dayrdnobiT Sefasdeba ara mxolod okupanti 
Zalis samxedro operaciebi, aramed yvela administraciuli zoma, 
romelsac okupanti miiRebs okupirebuli teritoriebis 
administrirebisas. proporciulobis principi gulisxmobs erTis 
mxriv romelime mxarisaTvis samxedro upiratesobis miRebas 
garkveuli Tanmdevi samoqalaqo zianis xarjze, xolo meores mxriv 
am zianis Sesabamisobas im samxedro upiratesobasTan, romelic 
dadga amgvari zianis xarjze. im SemTxvevaSi Tuki samoqalaqo 
msxverpli araproporciulia miRebuli samxedro interesisa, maSin 
amgvari qmedeba CaiTvleba ukanonod. okupirebul teritoriaze 
SeiaraRebuli moqmedebebis dros Seteva proporciulia, Tuki 
Sesabamisi samxedro miznis ganadgurebiT miRebuli sargebeli 
Sesabamisia im zianisa, rac am SeteviT udanaSaulo samoqalaqo 
pirebs miadgaT. Tumca proporciulobis zemoT aRniSnuli aspeqti ar 
aris saWiro kombatantebTan mimarTebaSi, an samoqalaqo pirebTan, 
romlebic pirdapir da uSualo monawileobas iReben saomar 
moqmedebebSi. samoqalaqo piri, romelic erTveba sabrZolo 
dapirispirebaSi riskavs sakuTar sicocxles da rogorc kombatanti 

                         
143

GC IV, supra, n.11, art.27(4). 
144

Ibid, commentaries (1958). 
145

GC IV, supra, n.11, art.41(1). 
146

Rogers, supra, n.141, p.6. 



73 
 

SeiZleba aRmoCndes moulodneli Tavdasxmis obieqti. misi 
mkvleloba daSvebulia. amitom “viwro gagebiT” proporciulobis 
principi gamoyenebas iwyebs, maSin rodesac legitimur samizneze 
Tavdasxmas Tanmdev zianad gasdevs msxverpli samoqalaqo 
mosaxleobaSi.147 

radgan okupanti Zala okupirebul teritoriaze aris rogorc 
samxedro aseve politikuri xelisufleba, misi valdebulebaa 
adgilobrivi mosaxleobis dacva ara mxolod samxedro zianis 
miyenebisagan, aramed zogadad nebismieri qmedebisagan, ramac 
SeiZleba mosaxleobis kanonier interess safrTxe Seuqmnas.148 
Sesabamisad okupirebul teritoriaze proporciulobis principi 
gamoiyeneba ara mxolod samxedro moqmedebebis Sedegebis 
kanonierebis dasadgenad. am mxriv, sakmaod srulyofili praqtika 
aqvs israelis uzenaes sasamarTlos. yvelaze farTod 
administraciuli zomebis proporciulobis sakiTxi ganxilulia 
barieris saqmeSi, romelic exeboda okupirebul palestinur 
teritoriaze damcavi barieris marSruts. okupirebuli teritoriis 
xelovnur fragmentacias exeba am Tavis bolo qveTavi, Sesabamisad 
amjerad uSualod damcavi barieris sakiTxi ar ganixleba, aramed 
mxolod proporciulobis principis gamoyeneba, rogorc es 
sasamarTlom ganmarta. gadawyvetilebis mixedviT, okupirebuli 
teritoriis administraciuli organos gadawyvetileba kanonieria 
Tuki is saSualebebi rac misi mTavrobis miznebis misaRwevad 
gamoiyeneba adekvaturi proporciisaa. Sesabamisad proporciulobis 
principi fokusirebas axdens mizansa da saSualebas Soris 
balansze.149 meti konkretikisaTvis, sasamarTlom SeimuSava okupanti 
Zalis xelisuflebis qmedebebis kanonierebis dasadgeni 
proporciulobis samwevrovani testi, romlis pirveli qvetestis 
mixedviT (1) dasaxuli mizani unda iyos dakavSirebuli gamoyenebul 
saSualebasTan, romelsac moixsenieben, rogorc “Sesaferisi 
saSualebis” an “racionaluri saSualebis” tests; (2) meore qvetestis 
mixedviT administraciuli organos mier gamoyenebulma saSualebam 
rac SeiZleba minimalurad unda daazaralos piri. mas “yvelaze 
nakleb damazianebeli saSualebis” tests uwodeben; (3) mesame 
qvetesti aris proporciuloba viwro gagebiT, rac gulisxmobs 
administraciuli organos mier Tavisi miznebis misaRwevad iseTi 
saSualebebis gamoyenebas, rac Sesaferisi proporciis iqneba im 
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sargeblisa, rasac am miznis ganxorcieleba moitans (e.w. 
“proporciuli saSualebis” testi).150 

aRsaniSnavia, rom okupaciis saerTaSoriso samarTali 
proporciulobis princips calke ar aregulirebs, Sesabamisad 
okupaciis drosac moqmedebs igive standarti, rac zogadad 
saerTaSoriso humanitarul samarTalSia mocemuli.151 

aRniSnuli principebic gamoyeneba okupanti Zalis nebismieri 
qmedebisas mniSvnelovania imdenad, ramdenadac okupantis qmedebam 
ukanonod ar unda SezRudos adgilobrivi samoqalaqo mosaxleobis 
legitimuri interesebi, Tumca amisaTvis saWiroa zustad dadgindes 
Tu vin sargeblobs amgvari dacviT okupirebul teritoriaze da 
zustad ras gulisxmobs okupirebul teritoriaze samoqalaqo 
mosaxleobis dacvis standarti. 

 

2.4. samoqalaqo mosaxleobis dacvis standarti 

samoqalaqo mosaxleobis dacvis standartis dasadgenad, pirvel 
rigSi kvleva orientirebulia dacvis qveS myofi mosaxleobis 
definiciaze, raTa moxdes zusti identificireba im pirebisa, 
romelTac SeuZliaT moiTxovon da isargeblon saerTaSoriso 
humanitaruli samarTlis dacviT okupirebul teritoriaze. amis 
Semdeg, kvleva mimoixilavs Tu ras gulisxmobs okupaciis samarTlis 
perspeqtividan danaxuli samoqalaqo pirTa dacvis standarti. 

 

2.4.1. dacvis qveS myofi mosaxleobis definicia 

vin arian okupaciis samarTlis beneficiarebi? vis sasargeblod 
axorcielebs okupanti Zalis samxedro meTauroba Tavis 
Zalauflebas da vin unda isargeblos dacviT okupaciis dros? es is 
SekiTxvebia, romelze pasuxic sxvadasxvagvaradaa mocemuli haagisa 
da Jenevis samarTalSi.152 haagis regulaciebi iyenebs blanketur 
termins “okupirebuli teritoriebis macxovreblebi”, romlebic 
sargebloben regulaciebSi mocemuli dacviT, xolo Jenevis 
konvencia ki gacilebiT ufro konkretuli da detaluria im 
pirebTan dakavSirebiT vinc unda isargeblos konvenciis dacviT. me-4 
muxlis mixedviT yvela, romelic mocemul SemTxvevaSi nebismieri 
formiT aRmoCndeba iseTi okupanti Zalis xelSi, romlis moqalaqec 
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Tavad araa, isargeblebs konvenciiT gansazRvruli dacviT.153 
konvenciis komentaris mixedviT irkveva, rom dacviT sargeblobs 
okupirebul teritoriaze myofi yvela piri, romelic araa okupanti 
qveynis moqalaqe, magram es ar exeba Semdegi kategoriis pirebs: (1) 
konvenciis arawevri qveynis moqalaqes; (2) TanamebrZoli saxelmwifos 
moqalaqeebs, imdenad ramdenadac am saxelmwifos aqvs normaluri 
diplomatiuri urTierTobebi okupant saxelmwifosTan; (3) pirebi, 
romlebic ukve sargebloben Jenevis pirveli sami konvenciidan 
romelimes dacviT.154 aqedan gamomdinare, neitraluri saxelmwifos 
moqalaqeebi, Tuki maT mSobel saxelmwifos ar aqvs diplomatiuri 
urTierToba okupant saxelmwifosTan, aseve moeqcevian konvenciis 
dacvis qveS.155 

rogorc konvenciis teqstSi vkiTxulobT, daculi piris 
identifikacia xdeba misi moqalaqeobis mixedviT, Tumca moqalaqeoba 
ar unda iyos gagebuli rogorc piris samarTlebrivi kavSiri ama Tu 
im saxelmwifosTan, konvenciis gagebiT “moqalaqeobis” dadgenisas 
mxedvelobaSi unda iyos miRebuli aseve piris loialuri 
damokidebuleba (allegiance) ama Tu im mxarisadmi. yofili 
iugoslaviisaTvis Seqmnilma saerTaSoriso tribunalma tadiCis 
saqmeSi daadgina, rom kerZo piris statusis gansazRvra, rogorc 
“daculi piri” unda moxdes romelime mxaris mimarT mis loialobaze 
dayrdnobiT da ara moqalaqeobis formalur kavSirze miTiTebiT.156 
tribunalis saapelacio palatam ganacxada: 

samarTlebrivi midgoma, romelic arsebiTi urTierTobebisken 
ixreba vidre formaluri kavSirisken, ufro da ufro 
mniSvnelovani xdeba dRevandel SeiaraRebul konfliqtebSi. Tuki 
adre omebi mimdinareobda kargad Camoyalibebul da Semdgar 
saxelmwifoebs Soris, Tanamedrove eTnosTa Soris konfliqtebSi 
(rogoric yofil iugoslaviaSia), axali saxelmwifoebi xSirad 
iqmneba konfliqtis dros da piris saxelmwifosTan mikuTvnebis 
safuZveli xdeba eTnikuroba da ara moqalaqeoba. an sxvagvarad 
rom vTqvaT, eTnikuroba xdeba erovnuli mikuTvnebis gadamwyveti 
faqtori. am pirobebSi moqalaqeobis moTxovna ufro naklebad 
adeqvaturia daculi pirebis gansazRvrisas. ara mxolod 
konvenciis mosamzadebeli samuSaoebi, aramed misi obieqti da 
mizanic ixreba imisken, rom msgavs konfliqtebSi piris 
loialuroba konfliqtis romelime mxarisadmi da Sesabamisad am 
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mxaris mier mocemul teritoriaze pirTa kontroli unda 
ganixilebodes, rogorc ganmsazRvreli testi.157 

bosnieli serbebis “dacul pirebad” aRiarebis sakiTxis ganxilvisas, 
tribunalma aseve ixelmZRvanela marTlmsajulebis saerTaSoriso 
sasamarTlos mier notebumis saqmeSi SemuSavebuli “namdvili 
moqalaqeobrivi kavSiris” (genuine link of nationality) testiT, romlis 
mixedviTac moqalaqeoba samarTlebrivi kavSiria, romelsac 
safuZvlad piris mier konkretul saxelmwifosTan socialuri 
mikuTvneba udevs, interesebis, arsebobisa da grZnobebis namdvili 
kavSiri, romelsac Tan sdevs ormxrivi uflebebi da 
valdebulebebic.158 

aqedan gamomdinare, okupaciis dros daculi pirebis gansazRvra ar 
unda moxdes mxolod maTi romelime saxelmwifosTan moqalaqeobrivi 
kavSiris safuZvelze, aramed gasaTvaliswinebelia aseve piris 
loialuroba da mikuTvneba konfliqtis mxaris Tu okupanti 
Zalisadmi. Sesabamisad, dacul pirTa kategoriidan pirvel rigSi 
gamoiricxebian okupanti saxelmwifos moqalaqeebi, romlebic 
okupirebul teritoriaze cxovroben okupaciis dros,159 aqedan 
gamomdinare okupanti Zalis mier ukanonod Seqmnili samoqalaqo 
dasaxlebebis macxovreblebi ver isargebleben Jenevis me-4 konvenciis 
dacviT. garda amisa, dacul pirebad ar CaiTvlebian is individebi, 
romlebic Tumca formalurad floben okupirebuli saxelmwifos 
moqalaqeobas, magram eTnikuri Tu sxva socialuri niSniT 
loialurebi arian okupanti saxelmwifosadmi da Tavs miakuTvneben 
okupanti saxelmwifos moqalaqeebs.  

okupirebul teritoriaze daculi pirebis gansazRvras ganuzomeli 
mniSvneloba eniWeba gansakuTrebiT maSin, rodesac SeiaraRebuli 
konfliqtis dros xdeba adgilobrivi mosaxleobis iZulebiT 
gadaadgileba, xolo maTi dabruneba okupaciis pirobebSi aRar 
xerxdeba. magaliTisTvis isargebleben Tu ara Jenevis me-4 konvenciis 
dacviT Turqi kviproselebi okupirebul CrdiloeT kviprosSi, 
rodesac adgilobrivi berZnuli mosaxleoba iZulebiT gadaadgilda 
kunZulis samxreT nawilSi? an arian Tu ara daculi pirebi 
afxazeTis da samxreT oseTis teritoriaze amJamad mcxovrebi pirebi, 
rodesac am regionebSi SeiaraRebuli konfliqtisas eTnikurad 
qarTveli mosaxleobis umravlesoba iZulebiT gadaadgilda 
saqarTvelos araokupirebul nawilSi. saerTaSoriso samarTlis 
gadmosaxedidan TviTaRiarebuli saxelmwifoebis (rogoricaa TRNC, 

afxazeTi, samxreT oseTi) moqalaqeobas aranairi samarTlebrivi Zala 
ar aqvs, Sesabamisad saerTaSoriso masStabiT iq mcxovrebi 
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mosaxleoba iTvleba mSobeli saxelmwifos (kviprosis da 
saqarTvelosi Sesabamisad) moqalaqeebad, Tumca es formaluri 
TvalsazrisiT. realurad, CrdiloeT kviprosSi mcxovrebi Turqebi 
igivdebian okupant ZalasTan – TurqeTTan, Sesabamisad isini ver 
CaiTvlebian dacul pirebad tadiCis saqmeze SemuSavebuli testis 
mixedviT; xolo, rac Seexeba afxazeTisa da samxreT oseTis 
mosaxleobas, miuxedavad imisa rom isini ar igivdebian okupanti 
Zalis – ruseTis federaciis – mosaxleobasTan, isini arc 
saqarTvelos moqalaqeebad ganixilaven Tavs da notebumis testis 
mixedviT, ar SeiZleba CaiTvalon saqarTvelos moqalaqeebad, 
romelTac unda isargeblon Jenevis me-4 konvenciis dacviT. aqedan 
gamomdinare okupirebul CrdiloeT kviprosSi, afxazeTsa Tu samxreT 
oseTSi konvenciiT “dacul pirebad” CaiTvlebian mxolod is pirebi, 
romlebic mSobeli saxelmwifos moqalaqeebi arian da aseTad 
miiCneven Tavs da ar arian loialurebi okupanti Zalis mimarT. am 
teritoriebis danarCeni macxovreblebi ki imdenad ramdenadac isini 
afilirdebian okupant ZalasTan ver isargebleben me-4 konvenciis 
dacviT. aqve aRsaniSnavia rom okupirebul teritoriaze mosaxleobis 
amgvari dayofa gamoiyeneba mxolod da mxolod saerTaSoriso 
humanitaruli samarTlis, kerZod Jenevis me-4 konvenciis 
miznebisaTvis, radgan adamianis uflebaTa saerTaSoriso samarTlis 
mixedviT okupirebul teritoriaze mcxovrebi yvela piri Tanabrad 
sargeblobs adamianis uflebaTa Sesabamisi instrumentebis dacviT. 

amasTanave unda aRiniSnos, rom okupirebuli teritoriidan 
adgilobrivi mosaxleobis iZulebiT gadaadgilebis SemTxvevaSi, 
isini avtomaturad kargaven me-4 konvenciiT garantirebul dacvas, 
radgan es dacva vrceldeba mxolod okupanti Zalis urTierTobebze 
vis-à-vis okupirebul teritoriaze mcxovreb mosaxleobisadmi. 
konvenciis me-4 muxlis mixedviT daculi piris statusi eZleva 
mxolod mas, vinc okupanti “Zalis xelSi” aRmoCndeba, rac 
gulisxmobs rom okupants unda SeeZlos garkveuli xarisxis 
kontroli ganaxorcielos am pirze, Sesabamisad am muxlis gagebiT 
“daculi piris” cneba araa “okupirebuli qveynis mosaxleobis” 
cnebis identuri, aramed gulisxmobs okupirebuli qveynis 
mosaxleobis mxolod im nawils, romelic okupirebul teritoriaze 
imyofeba.160 aRsaniSnavia, rom okupirebuli teritoriis 
nebayoflobiT datovebis drosac, samoqalaqo piri dakargavs 
konvenciiT gaTvaliswinebul dacvas. 

iZulebiT gadaadgilebul pirebs dacva aRudgebaT maSin rodesac 
isini SeZleben okupirebul teritoriaze dabrunebas, Tumca manamde 
isini kvlav sargebloben adamianis uflebaTa saerTaSoriso 
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samarTlis dacviT, rac gulisxmobs mag. maTi qonebis dacvas 
ganadgurebisagan. 

aRniSnuli msjelobidan gamomdinare SeiZleba realobaSi moxdes 
situacia, rodesac garkveuli teritoria aris okupirebuli, magram 
masze ar moiZebneba okupaciis samarTliT “daculi piri”; aseTi 
situacia ar amarTlebs okupanti Zalis mier dakavebuli teritoriis 
jerovani administrirebis Seferxebas. radgan okupacia droebiTi 
xasiaTisaa da okupantis uflebebi am teritoriaze Semoifargleba 
mxolod administrirebis uflebiT, dakavebuli teritoriis aneqsia 
dauSvebelia.161 daculi pirebis gadaadgileba araa okupirebuli 
teritoriis statusis Secvlis safuZveli. samxedro mmarTvelobis 
xasiaTi igivea, rac misi xelisuflebis wyaro – esaa Zalismieri 
samxedro meTodebiT damyarebuli mmarTveloba, romlis qmedebebis 
kanonierebac ganisazRvreba mxolod omis samarTliT.162 okupanti 
Zalis valdebulebebi or ganzomilebiania: (1) valdebulebebi, 
romelic dakavSirebuli dakavebuli teritoriis statusTan da (2) 
okupantis valdebulebebi dakavebuli teritoriis macxovreblebis 
mimarT,163 amitom okupanti Zala nebismier SemTxvevaSi valdebulia 
moaxdinos teritoriis administrireba okupaciis samarTliT 
dadgenili wesebis Sesabamisad da keTilsindisierad Seasrulos 
masze, rogorc okupantze, saerTaSoriso samarTliT dakisrebuli 
valdebulebebi, radgan es valdebulebebi sakmaod farToa da rig 
SemTxvevebSi moicavs iseT qmedebebs, an qmedebebisgan Tavis Sekavebas, 
rac saerTod araa dakavSirebuli dacul pirebTan, mag. rogoricaa 
okupirebul teritoriaze kulturuli memkvidreobis dacva.164 

 

2.4.2. dacvis zogadi standarti 

okupirebuli teritoriis samoqalaqo mosaxleoba daculi unda iyos 
genocidisagan, rogorc koleqtiuri jgufi, aseve inidvidualurad 
TiToeuli piris sicocxlis ufleba xelSeuvalia. okupant Zalas 
ekisreba genocidis Cadenis akrZalvisa da amavdroulad prevenciis 
valdebulebac, radgan okupirebuli teritoria da masze mcxovrebi 
mosaxleoba misi kontrolis qveSaa.165 individis sicoclis uflebas 
icavs haagis regulaciebica166 da Jenevis me-4 konvenciac,167 xolo 
romis statuti dacul pirTa ganzrax mkvlelobas omis danaSaulad 
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acxadebs.168 aqve aRsaniSnavia, rom daculi pirebi sicocxlis 
uflebiT sargebloben manam sanam isini pirdapir da uSualo 
monawileobas ar miiReben SeiaraRebul moqmedebebSi. samoqalaqo 
piris CarTva samxedro moqmedebebSi avtomaturad iwvevs mis 
legitimur samxedro samizned qcevas, Sesabamisad misi ganeitraleba 
sasikvdilo meTodiT darRvevad ar CaiTvleba Tu daculia 
aucileblobisa da proporciulobis principi.  

1-li damatebiTi oqmi krZalavs samoqalaqo mosaxleobis damSevas, 
rogorc omis warmoebis meTods.169 aseve kanongareSedaa 
gamocxadebuli samoqalaqo mosaxleobis gadarCenisaTvis saWiro 
obieqtebis - rogoricaa sakvebis sawyobebi, mosavali, sasicocxlo 
inventari, sasmeli wylis sistema - dangreva, moSla, ganadgureba da 
uvargisad gadaqceva samoqalaqo mosaxleobaSi SimSilis gamowvevis, 
gadaadgilebis iZulebiT an sxva mizniT.170 damSevis, rogorc omis 
warmoebis meTodis gazrax gamoyenebas romis statuti omis 
danaSaulTa ricxvs miakuTvnebs.171 

samoqalaqo mosaxleobis damSevis akrZalva gansakuTrebul 
konotacias iRebs alyis gamoyenebisas.172 okupaciis dros alyis 
meTodis gamoyeneba arc ise xSiria, Tumca sakmaod mniSvnelovani 
precedenti moxda israelis praqtikaSi: 2002 wels, meore intifadas 
dros, SeiaraRebuli pirebi SeiWrnen da gamagrdnen Sobis 
bazelikaSi, qalaq beTlemSi, okupirebul palestinur teritoriaze. 
israelis TavdacviTma Zalebma gadawyvita ar moexdina taZris 
SturmiT aReba, aramed alyaSi moaqcia igi. miuxedavad imisa rom 
samoqalaqo pirebs miecaT eklesiis datovebis saSualeba, zogierTi 
sasuliero piri teroristebis mimarT solidarobis mizniT SigniT 
darCa maTTan erTad. am alyam gamoiwvia samoqalqo pirebisaTvis 
sakvebis, sasmeli wylisa da higienis saSualebebis miwodebis 
sakiTxis wamoweva. radgan alya ramdenime kviras grZeldeboda saqme 
ganaxilvelad mivida israelis uzenaes sasamarTlomde, romelmac 
Sobis eklesiis saqmeze gamoitana Sualeduri gadawyvetileba da 
daxocilTa gvamebis gareT gamotanasa da taZarSi myofi sasuliero 
pirebisaTvis sakvebis Setanaze nebarTva gasca.173 Semdgom saqmeSi ki 
mosarCeleebi iTxovdnen ukve mebrZolTaTvisac sakvebi maragis 
Sewodebas. aRniSnuli moTxovna ar dakmayofilda da sasamarTlom 
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ganacxada rom (a) mebrZolebis sakvebiT ar momarageba ar arRvevs 
saerTaSoriso samarTals, radgan maT yovelTvis aqvT SesaZlebloba 
rom gamovidnen gareT da danebdnen da (b) imdenad ramdenadac saqme 
samoqalaqo mosaxleobasac exeboda, romlebic taZrSi rCebodnen; 
vinaidan da radganac IDF sTavazobda maT arCevans rom 
gamosuliyvnen, mieRoT saWiro sakvebi da sasmeli da 
Sebrunebuliyvnen ukan, amitom saerTaSoriso SeiaraRebuli 
konfliqtis samarTali ar darRveula.174 

okupaciis dros samoqalaqo mosaxleoba daculia iZulebiTi 
deportaciisa an transferisagan.175 am qmedebis akrZalvas jer kidev 
niurnbergis tribunalis wesdebaSi vxvdebiT, romlis mixedviTac 
iZulebiTi Sromis an sxva nebismieri mizniT okupirebuli 
teritoriidan an okupirebuli teritoriis samoqalaqo mosaxleobis 
deportacia omis danaSaulad cxaddeboda.176 ukanoni miznis arseboba 
aRaraa am qmedebis makvalificirebeli garemoeba Jenevis me-4 
konvenciis mixedviT, romelic yovelgvari mizezis gareSe 
deportacias da iZulebiT transfersac omis samarTlis darRvevad 
miiCnevs.177 rac Seexeba am amkrZalavi wesis specialur elementebs, 
upirveles yovlisa esaa deportaciis an transferis meTodi, 
romelic ar SeiZleba Semoifarglos mxolod fizikuri ZaliT, 
aramed moiazrebs aseve fsiqologiur zewolasac, romlis Sedegadac 
samoqalaqo mosaxleoba tovebs okupirebul teritorias;178 aseve 
deportaciis daniSnulebis adgili araa kavSirSi qmedebis 
kanoniereba-ukanonobis SefasebasTan. rogorc yofili 
iugoslaviisaTvis Seqmnilma saerTaSoriso tribunalma ganacxada 
krnoelaCis saqmeSi “damnaSavis sisxlis samarTlis pasuxismgeblobas 
warmoSobs samoqalaqo mosaxleobis gadaadgilebis da amoZirkvis 
iZulebiTi xasiaTi da ara daniSnulebis adgili, sadac xdeba am 
mosaxleobis gadaadgileba.”179 

aRsaniSnavia, rom konvenciis 49(1) muxlidan gadaxveva dauSvebelia im 
SemTxvevaSic ki, rodesac samoqalaqo pirebi eWvmitanilebi arian 
okupanti Zalis winaaRmdeg SpionaJsa an sabotaJSi.180 aseTi 
pirebisadmi usafrTxoebis yvelaze maqsimaluri zoma, rac okupantma 
SeiZleba gamoiyenos aris savaldebulo sacxovrebeli adgilisa an 
internirebis zomebi.181 
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kamaTs iwvevs 49(1)-e muxlis teqstis ganmartebis sakiTxi. debuleba 
krZalavs “[okupirebuli teritoriidan] dacul pirTa individualur 
an masobriv iZulebiT transfers, aseve deportacias...”. arsebobs 
mosazreba182 rom am muxliT ar xdeba individualuri deportaciis 
akrZalva, radgan termini “individualuri an masobrivi” mxolod 
iZulebiTi transferis makvalificirebelia. israelis uzenaesma 
sasamarTlom miiCnia,183 rom 49(1) muxlis mizania iseTi masobrivi 
deportaciebis prevencia, rogoric holokostis dros xdeboda 
nacisturi reJimis mier. sasamarTlom erTdroulad gacemuli 
oTxasze meti deportaciis brZaneba kanonierad scno da ganacxada, 
rom sadavo brZanebebi arsebiTad individualuri bunebisa iyo da ara 
koleqtiuri, da es oTxas TxuTmeti brZaneba iyo personaluri 
brZanebebis erToblioba.184 Tumca sasamarTlos amgvar midgomas didi 
kritika moyva. avtorTa nawili185 ar iziarebs aRniSnul mosazrebas 
da miaCnia, rom 49(1) muxli farTod unda iyos gagebuli da 
moicavdes, okupirebuli teritoriidan dacul samoqalaqo pirTa 
rogorc masobriv, nacisturis msgavs, aseve individualur 
deportaciasac. 

aseve kamaTs iwvevs sakiTxi 49(1) muxli krZalavs Tu ara dacul 
pirTa transfers okupirebuli teritoriis erTi nawilidan meoreSi 
Tu mxolod samoqalaqo mosaxleobis okupirebuli teritoriis 
gareT gadasaxlebaa akrZaluli. israelis uzenaes sasamarTlos 
pozicia mdgomareobda SemdegSi rom konvencia am kuTxiT arafers 
ambobs,186 xolo iugoslaviis tribunalma ki miiCnia rom dacul 
pirTa ara nebayoflobiTi da ukanono evakuacia maTi sacxovrebeli 
teritoriidan Tundac okupirebuli teritoriis sxva nawilSi 
gadayvanis mizniT iZulebiTi transferis tolfasia, magram ara 
deportaciisa,187 romelic erovnuli sazRvridan gareT gadasaxlebas 
gulisxmobs,188 xolo iZulebiT transferad ki SeiZleba CaiTvalos 
dacul pirTa dakavebuli teritoriis erTi nawilidan meore 
nawilSi iZulebiT gadayvana.189 

iZulebiTi transferisa da deportaciisagan gansxvavebiT, Jenevis me-4 
konvencia uSvebs dacul pirTa evakuaciis SesaZleblobas Tuki es 
saWiroa (1) samoqalaqo mosaxleobis usafrTxoebisaTvis an (2) 
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saokupacio jaris samxedro miznebisaTvis. evakuacia xdeba 
konkretuli regionidan da ara konkretuli pirebisa. evakuacia 
SeiZleba ganxorcieldes okupirebuli teritoriis gareTac, Tuki 
amis saWiroeba arsebobs.190 aRsaniSnavia, rom evakuacia droebiTi 
bunebisaa da Sesabamisad okupanti Zala valdebulia evakuirebuli 
mosaxleoba daabrunos adgilze rogorc ki evakuaciis gamomwvevi 
mizezebi aRmoifxvreba.191 1-li damatebiTi oqmi ufro Sors midis da 
okupant Zalas pirdapir akisrebs samoqalaqo mosaxleobis 
evakuaciis valdebulebas rogorc ki konkretuli regioni kanonier 
samxedro samizned iqceva.192 

dacul pirebs aqvT ufleba, rom iZulebiT ar imsaxuron okupantis 
SeiaraRebul Tu damxmare ZalebSi. aseT ZalebSi nebayoflobiTi 
Caweris araTu iZuleba, aramed propagandac ki ikrZaleba okupaciis 
samarTliT.193 okupant Zalas erTaderTi risi Sesrulebis moTxovnac 
SeuZlia dacul pirebisagan aris rekvizirebuli samuSaos gaweva 
Tuki piri Tvramet wels miRweulia da Tuki amgvari samuSaos gaweva 
mimarTulia (1) saokupacio jaris saWiroebebis; (2) sazogadoebrivi 
gamoyenebis momsaxurebis an (3) zogadad okupirebuli teritoriis 
mosaxleobis keTildReobisaken.194 aucilebelia, rom amgvarad 
rekvizirebuli samuSao bunebiT ar iyos samxedro operacia.195 
saokupacio jaris saWiroebebisaTvis samsaxuris gaweva SeiZleba 
moicavdes sakmaod farTo speqtrs, mag. rogoricaa sajaro 
transportis, gzebis, xidebis, navsadgurebis an rkinigzis SekeTeba an 
komunikaciis xazebis gayvana.196 Tavis mxriv cxadia, rom okupirebuli 
teritoriis samoqalaqo mosaxleobas ar SeiZleba moeTxovos 
strategiuli simaRleebis, samxedro aerodromebis, sangrebis 
mSenebloba an SekeTeba, rac pirdapir samxedro moqmedebebTanaa 
dakavSirebuli.197 am wesebis darRveva ganixileba omis danaSaulad, 
kerZod iZulebiT Sromad,198 rac daadastura rogorc niurnbergis,199 
aseve yofili iugoslaviisaTvis Seqmnilma tribunalmac.200 
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garda zemoT CamoTvlili akrZaluli qmedebebisa, okupirebuli 
teritoriis samoqalaqo mosaxleobis dacvis zogadi standarti 
vrceldeba aseve iseT socialur da ekonomikur uflebebze, 
rogoricaa adeqvaturi SromiTi pirobebis ufleba, humanitaruli 
daxmarebis miRebis ufleba, humanitaruli tvirTis Tavisufali 
gatarebis ufleba da sxva.201 

okupant Zalas aseve ekisreba valdebuleba daicvas samoqalaqo 
mosaxleobis religiuri grZnobebi da msaxurebebi. es vrceldeba 
yvela klasisa Tu kuTvnilebis samoqalaqo pirze, vinc okupirebul 
teritoriaze daculi piris statusiT sargeblobs.202 es CveulebiTi 
samarTlis norma jer kidev liberis kodeqsSi, briuselis 
deklaraciasa da oqsfordis saxelmZRvaneloSi iyo gadmocemuli203 
da asaxva hpova aseve haagis regulaciebSic.204 Jenevis konvenciiT ki 
okupanti Zalis zogad valdebulebebs daemata iseTi specifikuri 
aspeqtebi, rogoricaa mzrunvelis gareSe darCenili bavSvebis 
religiuri aRzrdis ufleba,205 daculi piris, romelic okupirebul 
teritoriaze sasjels ixdis, sulieri daxmarebis ufleba,206 
religiuri msaxurebebisa da wesebis dacva,207 internirebul pirTa 
religiuri aqtivobebis ufleba208 da gardacvlili piris misi 
religiis Sesabamisi ritualebis SesrulebiT dakrZalvis ufleba.209 

 

2.4.3. gansakuTrebuli dacvis mqone kategoriebi 

okupirebul teritoriaze gansakuTrebuli dacva eniWeba konkretuli 
kategoriis pirebs maTi mowyvladobidan gamomdinare, es 
kategoriebia: ltolvilebi, qalebi da bavSvebi. aRsaniSnavia rom 
gansakuTrebuli dacva mxolod amatebs elementebs da araviTar 
SemTxvevaSi ar amcirebs dacvis zogad standarts.210 

miuxedavad imisa, rom okupanti Zalis moqalaqeebi ar arian daculi 
pirebi Jenevis me-4 konvenciis gagebiT, ltolvilebis SemTxvevaSi 
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dawesebulia sui generis gamonaklisi. konvenciis mixedviT, okupantis 
moqalaqeebi, romlebmac sabrZolo moqmedebebis dawyebamde miiRes 
ltolvilis statusi okupirebul teritoriaze daculni arian 
dakavebis, sisxlis samarTlebrivi devnis, msjavrdebis an 
deportaciisagan, garda im danaSeulebis gamo, romelic ltolvilma 
Caidina sabrZolo moqmedebebis dawyebis Semdeg an zogadi 
samarTliT dasjadi iseTi qmedebisaTvisac, romelic Tundac 
SeiaraRebuli moqmedebebis dawyebamde hqondes Cadenili.211 am 
debulebis mizania, rom Tuki pirs miRebuli aqvs ltolvilis 
statusi romelime qveyanaSi, am qveynis okupireba Tavisi 
moqalaqeobis saxelmwifos mier ar unda gaxdes ltolvilis 
statusiT misTvis garantirebuli dacvis Sewyvetis mizezi.212 
ltolvilTa specialuri dacvis standarti pirobiTad SeiZleba sam 
aspeqtad daiyos: (1) Jenevis me-4 konvenciis 70-e muxli icavs mxolod 
iseT ltolvilebs, romlebic TavSesafris maZieblebi omis 
periodamde iyvnen, Sesabamisad Tuki pirma datova Tavisi qveyana 
SeiaraRebuli konfliqtis dawyebis Semdeg (Tundac okupaciamde), is 
ver moeqceva konvenciis dacvis qveS; (2) daculi ltolvili SeiZleba 
daakavon da gaasamarTlon Tuki man Caidina saxelmwifo Ralati an 
msgavsi danaSauli Tavisi warmoSobis qveynis winaaRmdeg 
SeiaraRebuli konfliqtis mimdinareobisas. radgan sabrZolo 
moqmedebebis an okupaciis periodSi, rodesac dapirispirebul 
mxareebad gvevlinebian ltolvilis warmoSobis qveyana da is 
saxelmwifo, romelmac TavSesafari misca, misi politikuri aqtivoba 
garkveulwilad izRudeba; (3) omis wina periodis ltolvilis 
dakaveba, gasamarTleba an deportacia aseve daiSveba iseTi 
danaSaulisTvis, romelic Cadenilia omis dawyebamde da romelic 
okupirebuli teritoriis kanonmdeblobiT dasjadia da 
daeqvemdebareboda eqstradicias. am debulebis mizania, rom 
ltolvilma borotad ar isargeblos Jenevis konvenciis dacviT da 
amiTi ar moxdes misi dausjeloba realurad Cadenili 
danaSaulisaTvis.213 

qalebis specialuri dacvis kategoriad gamoyofa gamowveulia im 
mozRvavebuli ZaladobiT, romelic SeiaraRebuli konfliqtis dros 
qalebis winaaRmdeg xorcieldeba. Jenevis me-4 konvenciiT qalebi 
daculni arian gansakuTrebulad Rirsebis Semlaxavi qmedebisagan, 
gaupatiurebisagan, iZulebiTi prostituciisagan da sxva 
Seuracxmyofeli Tavdasxmisagan.214 imaves imeorebs 1-li damatebiTi 
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oqmi,215 romelic ufro afarTovebs qalTa dacvas da CamoTvlis 
kategoriebsac, rogoricaa mag. orsuli qalebi.216 

bavSvebi upirveles yovlisa daculni arian saokupacio jarSi 
msaxurebisagan. aRniSnuli dacva ormagad Zlieria, radgan rogorc 
wina qveTavSi iTqva dacvis zogadi standarti isedac krZalavs 
okupantis samxedro samsaxurSi iZulebiT Cabmas, xolo bavSvebis 
SemTxvevaSi 15 wlamde piris Tundac nebayoflobiTi CarTva samxedro 
moqmedebebSi omis danaSaulia.217 bavSvebi aseve gansakuTrebuli 
dacviT sargebloben adeqvaturi ganaTlebis miRebis uflebis 
kuTxiT.218 Tumca okupant Zalas mainc SeuZlia am uflebis 
garkveulwilad SezRudva usafrTxoebis motivebze miTiTebiT. mag. 
israelis uzenaesma sasamarTlom kanonierad scno brZaneba, romlis 
mixedviTac droebiT daixura saskolo dawesebulebebi, romelSic 
savaraudod xdeboda okupanti Zalis winaaRmdeg Zaladobisaken 
waqezeba meore intifadas dros.219 

garda mowyvladi jgufebisa okupirebul teritoriaze 
gansakuTrebuli dacviT sargeblobs samedicino personali, 
samaSvelo samsaxurebi, humanitaruli da damxmare misiebis 
personali da tvirTi.220 

mas Semdeg rac wina qveTavebSi mimovixileT okupanti Zalis 
uflebamosilebis farglebi da okupirebuli teritoriis 
mosaxleobis dacvis standarti, Semdegi qveTavi praqtikidan 
aanalizebs erT konkretul SemTxvevas, israelis mier okupirebul 
palestinur teritoriaze damcavi barieris mSeneblobas, rogorc 
zemoT ganxiluli sakiTxebis naTel magaliTs. qveTavi moicavs 
sakiTxs - okupirebuli teritoriebis xelovnuri fragmentacia jdeba 
Tu ara okupanti Zalis uflebamosilebis farglebSi da ra dacviT 
SeiZleba isargeblos “fragmentirebuli” teritoriis mosaxleobam. 

 

2.5. okupirebuli teritoriebis xelovnuri fragmentacia 

2.5.1. damcavi barieri da misi Tanmxlebi reJimi 

1967 wlidan meore intifadas dasrulebamde israelsa da palestinur 
teritoriebs Soris sazRvari gadioda e.w. mwvane zolze, romelic 
neitralur zonas warmoadgenda da ZiriTadad aRiniSneboda mxolod 
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rukebze da ara realobaSi. miuxedavad imisa, rom sazRvarze 
ganTavsebuli iyo ramdenime gamSvebi punqti, am or teritorias Soris 
gadasvla sakmaod martivad SeiZleboda. Tumca palestinis 
teritoriebidan israelis mimarTulebiT TviTmkvleli teroristebis 
mravlad Semodinebam israelis mTavrobas gadaawyvetina 
usafrTxoebis barieris aRmarTva 2002 wels, romelic sxva 
SezRudvebTan erTad sazRvris erTi mxridan meoreze pirTa 
gadasvla-gadmosvlasac kontrols dauqvemdebarebda. 

usafrTxoebis barieri warmoadgens “smart-Robes”, romelic Sedgeba 
eleqtronuli sensorebisagan, sapatrulo arealisagan, qviSis 
seqtorebisagan fexis anabeWdebis gamosavlenad, Txrilebisagan da 
mavTul-xlarTebisagan. zogierT adgilas Robis nacvlad vxvdebiT 
uSualod qvisgan aRmarTul kedels. barierSi mowyobilia sasazRvro 
gamSvebi punqtebi; TiToeul maTganze gansxvavebuli reJimi 
vrceldeba: mag. avtotransportiT mosiaruleTaTvis calke gamSvebi 
punqtia, fexiT gadamsvlelTaTvis calke, turistebisaTvis calke da 
a.S. miwa, romelzec barieri aSenda warmoadgenda rogorc 
saxelmwifos kuTvnilebas ise kerZo pirebisas, aseT SemTxvevebSi 
mesakuTreebs miecaT Sesabamisi kompensacia.  

msoflioSi uamravi sazRvaria, romelic raime saxis barierisagan 
Sedgeba da israelsac TavisTavad hqonda ufleba sakuTar 
teritoriaze aRemarTa kedlis sazRvari, Tumca aRniSnul 
usafrTxoebis barierTan dakavSirebiT vnebaTa Relva gamoiwvia im 
faqtma, rom konstruqciis marSrutis umetesi nawili gadioda mwvane 
zolis gadaRma uSualod dasavleT sanapiros teritoriaze, rig 
SemTxvevebSi zigzagiseburadac da izolirebas ukeTebda ramdenime 
dasaxlebas palestinur teritoriebze. aman gamoiwvia proeqtis 
mimarT didi winaaRmdegoba: (1) politikuri TvalsazrisiT barieris 
mSenebloba aRiqmeboda rogorc israelis mxridan calmxrivi qmedeba 
romelic miznad isaxavda palestinis sazRvris saboloo statusis 
gansazRvras; (2) barieris nawilis mSeneblobisaTvis saWiro kerZo 
sakuTrebaSi arsebuli miwis eqspropriaciis sakiTxi (miuxedavad 
Sesabamisi kompensaciis gacemisa) kiTxvis niSnebs badebda; (3) 
barierma gayo kerZo pirTa nakveTebi, ris Sedegadac zogierTi 
palestineli fermeris saxli barieris erT mxares aRmoCnda, xolo 
nakveTi ki mis meore mxares rac glexebs sirTuleebs uqmnida 
nakveTTan misvlaSi miuxedavad imisa, rom barieris konstruqcia 
Seicavs aTobiT sasazRvro gamSveb terminals, romlis saSualebiTac 
glexebs SeuZliaT barieris meore mxares aRmoCndnen.221 
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2.5.2. sasamarTlo praqtika 

usafrTxoebis barieris mSeneblobis dawyebidan cota xanSi israelis 
uzenaes sasamarTloSi Sevida didi raodenobiT peticiebi (barieris 
sxvadasxva zonasTan dakavSirebiT), romelTagan umTavresi exeboda 40 
kilometrian zonas da sasamarTlos praqtikaSi cnobilia, rogorc 
beiT-surikis, igive barieris saqme.222 

aRniSnul saqmeSi sasamarTlo misive termini rom vixmaroT e.w. 
“gamyof RobesTan” dakavSirebiT mivida Semdeg daskvnamde: (a) Robe ar 
SeiZleba aSenebuliyo ise rom ganesazRvra momavali sazRvris 
statusi: samxedro mTavrobis Zalaufleba TavisTavad droebiTia 
(radgan samxedro okupaciis faqtic droebiTia), Sesabamisad saboloo 
statusis Sesaxeb SeTanxmeba miTumetes raime calmxrivi qmedeba ar 
eqceva samxedro mTavrobis legitimuri Zalauflebis qveS;223 Tumca 
peticiis avtorebma ver daarwmunes sasamarTlo rom (1) Robis 
mSenebloba motivirebuli iyo ara usafrTxoebis aramed politikuri 
miznebiT da (2) Robis aSeneba atarebda mudmiv xasiaTs.224 (b) 
samxedro mTavroba haagis regulaciebisa da Jenevis me-4 konvenciis 
mixedviT225 uflebamosilia moaxdinos kerZo mflobelobaSi 
arsebuli miwis CamorTmeva Sesabamisi kompensaciis pirobebiT, Tuki 
es ganpirobebulia samxedro saWiroebebiT. imdenad ramdenadac, Robis 
mSenebloba eqceva samxedro saWiroebebis cnebis qveS is ukve 
gamoricxavs sakuTrebis uflebasTan dakavSirebul davas.226 (g) 
gansaxilvel saqmeSi ZiriTadi sakiTxi iyo ara uSualod Robis 
mSenebloba, rogorc aseTi, aramed misi konkretuli zonebi da 
marSruti, romlis mixedviTac unda aSenebuliyo Robis darCenili 
nawili. sasamarTlos SefasebiT, TiToeuli zona unda ganixilebodes 
proporciulobis principis WrilSi, rac gulisxmobs rom samxedro 
saWiroebebi ise unda dakmayofildes rom maqsimalurad Semcirdes 
adgilobrivi mosaxleobisadmi ziani da es unda eyrdnobodes 
adamianur Segnebas.227 (d) yovelive zemoTaRniSnulidan gamomdinare, 
sasamarTlom saTiTaod ganixila Robis yvela sadavo zonis 
mSeneblobis Sesabamisoba proporciulobis principTan da daadgina 
rom sadavod qceuli Svidi brZanebidan, romelic exeboda kerZo 
sakuTrebaSi arsebuli miwis CamorTmevas, eqvsi araproporciuli iyo 
da daavala mTavrobas Robis mSeneblobis marSrutis Secvla, ise rom 
am eqvsi zonis mimdebared mcxovrebi moqalaqeebis uflebebi 
maqsimalurad daculi yofiliyo.228 
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imave motivacias gayva israelis uzenaesi sasamarTlo alfei-menaSes 
saqmeSi,229 romelSic dava exeboda damcavi barieris im monakveTs, 
romelic gamoyofda ebraul dasaxlebebs dasavleT sanapirosagan. 
sasamarTlom ganmarta, rom okupanti Zalis valdebuleba, rom 
daicvas sajaro wesrigi da usafrTxoeba, ar vrceldeba mxolod 
dacul pirebze, aramed yvela pirze, vinc warmodgenilia okupirebul 
teritoriaze, Sesabamisad ebrauli dasaxlebebis mcxovreblebsac 
iseve hqondaT sicocxlis ufleba, rogorc okupirebuli 
teritoriebis moqalaqeebs, amitomac sasamarTlom miiCnia rom RobiT 
aRniSnuli dasaxlebebis gamoyofa emsaxureboda maTi dacvis 
kanonier mizans, miuxedavad imisa arguendo aRniSnuli dasaxlebebi 
kanonieri iyo Tu ukanono.230 aRniSnuli midgoma sasamarTlom 
Semdgom praqtikaSic araerTxel daadastura.231 

 
2004 wels gaero-s generalurma asambleam specialur sesiaze miiRo 
rezolucia, romliTac mimarTavda saerTaSoriso sasamarTlos 
kiTxviT, raTa am ukanasknels mieRo sakonsultacio daskvna sakiTxze: 
„palestinis okupirebul teritoriaze, maT Soris aRmosavleT 
ierusalimsa da mis SemogarenSi, kedlis mSeneblobis samarTlebrivi 
Sedegebi.“ sasamarTlom SeimuSava sakmaod vrceli sakonsultacio 
daskvna, romelic samarTlis mniSvnelovan wyaros warmoadgens da 
bevri sakiTxis axlebur interpretacias gvTavazobs. sasamarTlom 
miiCnia, rom „xalxTa TviTgamorkvevis uflebis TvalsazrisiT 
„palestineli xalxis“ arsebobis sakiTxi eWvgareSea da israelis 
mier okupirebul palestinur teritoriebze ebrauli dasaxlebebis 
Seqmna am uflebis aSkara da uxeS darRvevas warmoadgens.232 
sasamarTlom gaavrcela saerTaSoriso humanitaruli samarTlisa da 
adamianis uflebaTa saerTaSoriso samarTlis konvenciuri da 
CveulebiTi normebi okupirebul teritoriebze da ganacxada, rom: 

„arsebobs samomavlo riski okupirebuli palestinuri 
teritoriebis demografiuli mdgomareobis Secvlisa, radgan 
kedlis mSeneblobis gagrZeleba moiTxovs konkretuli 
teritoriebidan iq mcxovrebi palestinelebis iZulebiT 
gasaxlebas. mSenebloba, sxva miRebul zomebTan erTad, 
warmoadgens palestineli xalxisaTvis TviTgamorkvevis 
uflebis realizaciis xelis SemSlel pirobas da 
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Sesabamisad aris israelis valdebulebis darRveva, rom 
pativi sces am uflebas.“233 

sasamarTlom daskvnis saxiT ganacxada, rom gaero-s yvela wevri 
saxelmwifo valdebulia araTu Tavi Seikavos israelis 
daxmarebisagan kedlis mSeneblobaSi, aramed Riad daafiqsiros 
pozicia rom aRniSnuli mSenebloba xels uSlis palestineli 
xalxis TviTgamorkvevis uflebis ganxorcielebas, rac pirdapir 
arRvevs organizaciis wesdebas.234 

aRniSnuli saqme exeba ramdenime sakiTxs, romelic relevanturia 
mocemul naSromTan, kerZod, saqmeSi saubaria okupaciis dros moqmed 
samarTlis normebze, aRmosavleT ierusalimis statusze da israelis 
pasuxismgeblobaze. am kuTxiT sakonsultacio daskvna kritikas 
namdvilad ver uZlebs ramdenime mizezis gamo: pirvel rigSi, 
sasamarTlosaTvis gadacemuli iyo SekiTxva kedlis mSeneblobis 
samarTlebrivi Sedegebis Sesaxeb da ara zogadad israelis mier 
palestinuri teritoriebis okupaciis Sesaxeb, Tumca sasamarTlo 
gascda dasmuli SekiTxvis farglebs da sakonsultacio daskvnaSive 
axsena, rom sanam uSualod dasmul SekiTxvas gascemda pasuxs is jer 
gansazRvravda okupaciis dros moqmedi saerTaSoriso samarTlis 
normebs, adamianis uflebaTa saerTaSoriso samarTlis gamoyenebas 
okupirebul teritoriebze da am teritoriebis statuss.235 
teritoriebis statusis gansazRvrisas sasamarTlo tendenciurad 
daeyrdno mxolod britaneTis mandatis moqmedebis princips, romlis 
mixedviTac mandati unda emsaxurebodes adgilobriv mosaxleobas da 
ignorireba gaukeTa britanuli mandatis ZiriTad mizans, rom 
palestinuri teritoria gamxdariyo ebraelTa sacxovrebeli saxli. 

garda amisa, davis sagani gaxda aseve sasamarTlos argumentacia 
sakiTxze Tu ratom unda gavrceldes Jenevis me-4 konvenciis 
moqmedeba okupirebul palestinur teritoriebze.236 sasamarTlom 
pirdapiri samarTlebrivi safuZvlis ararsebobis pirobebSi farTod 
ganmarta Jenevis me-4 konvenciis me-2 muxli da aRniSna, rom [mkafiod 
Cawerili] termini `maRali xelSemkvreli mxaris teritoria~ aseve 
moiazrebs iseT teritoriebs rogoric palestinaa.237 am manevriT 
sasamarTlom aRmosavleT ierusalimis CaTvliT, mTeli dasavleT 
sanapiros teritoria miiCnia samxedro okupaciis qveS arsebul 
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teritoriad, xolo israeli okupant mxared, romelzec konvenciiT 
gaTvaliswinebuli valdebulebebi unda gavrcelebuliyo.238 

sasamarTlo aseve arasworad iyenebs termin “kedels”, radgan 
sakonsultacio daskvnis gamotanis dros ukve aSenebuli 180-
kilometriani barieris mxolod 8 kilometri (daaxl. 4%) 
warmoadgenda uSualod kedels, xolo danarCeni nawili 
mavTulxlarTi an sxvagvarad konstruirebuli “smart-Robe” iyo.239 
sasamarTlom aseve aradamajereblad miiCnia israelis mxridan 
usafrTxoebis motivebze miTiTeba da ganacxada: 

“miuxedavad imisa rom israeli dabejiTebiT irwmuneba rom 
kedlis aSeneba ar warmoadgens aneqsias da rom kedeli 
droebiTi xasiaTisaa [...] sasamarTlo ver darCeba 
indiferentuli im SiSebis mimarT, romelic gamoiTqva 
kedlis gavlebiT palestinis momavali sazRvris statusis 
gansazRvrasTan dakavSirebiT da imasTan dakavSirebiT, rom 
israelma SesaZloa ebrauli dasaxlebebis da maTTan 
misasvleli gzebis sakuTar teritoriaSi integracia 
ganaxorcielos. sasamarTlo miiCnevs rom kedlis 
mSenebloba da misi Tanmdevi reJimi qmnis “fait accompli” 
safuZvels imisa, rom kedeli SeiZleba mudmivad darCes am 
mdgomareobaSi, aseT SemTxvevaSi, miuxedavad israelis mier 
kedlis xasiaTis formaluri gansazRvrisa, es miiCneva 
defaqto aneqsiad.” 240 

marTlmsajulebis saerTaSoriso sasamarTlom mxedvelobaSi 
saerTod ar miiRo is faqti, rom gadawyvetilebis gamotanis 
momentisaTvis israels ukve Secvlili hqonda Robis marSruti 8 
kilometrian monakveTze, romelic israelis uzenaesma sasamarTlom 
araproporciulad miiCnia da mTavrobam aseve gamoTqva mzadyofna 
Semdgomi modifikaciebisaTvis.241 sasamarTlom aseve gaurkvevlad 
miuTiTa, rom kedlis mSenebloba mwvane zolis dasavleT nawilSi 
pirdapir arRvevda palestinelTa uflebas im wminda adgilebis 
molocvisa, romlebic mdebareobda sionis mTaze.242 Tumca realurad, 
Tuki kedeli mwvane zolis aRmosavleTiT aRimarTeboda, 
momlocvelebs sionis mTaze mosaxvedrad mainc mouwevdaT kedlis 
gavla, Sesabamisad gaugebaria ras emsaxureba xazgasma imisa, rom 
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barieri okupirebul teritoriaze aRimarTa da amiTi SeizRuda 
palestinelTa xelmisawvdomoba wminda adgilebze. aqve 
gasaTvaliswinebelia, rom realurad SezRudvas daeqvemdebara 
mxolod moqalaqeTa gadaadgileba konkretuli marSrutiT, radgan 
maT Tavisuflad aRar SeeZloT nebismier monakveTze gadmoekveTaT 
mwvane zoli, aramed mxolod barierSi gaxsnili sasazRvro gamSvebi 
punqtebis meSveobiT. 

sakonsultacio daskvnaSi aseve vxvdebiT sakmaod ucnaur miTiTebas 
farTod ganmartebad Sromis, cxovrebis adeqvaturi pirobebis, 
janmrTelobis, ganaTlebisa da bavSvTa dacvis uflebebze.243 
yovelive am uflebebis SezRudvis faqtze dayrdnobiT sasamarTlom 
daaskvna, rom kedlis mSeneblobiT icvleboda palestinis 
demografiuli Semadgenloba da Sesabamisad amiTi irRveoda 
palestineli xalxis TviTgamorkvevis ufleba.244 mosamarTle 
koimansma Tavis gancalkevebul azrSi aRniSna, rom TviTgamorkvevis 
uflebis sakiTxi sasamarTlos samarTlebriv WrilSi saerTod ar 
unda ganexila da politikuri procesebis iaraRad daetovebina,245 
xolo mosamarTle higinsma ki miiCnia rom sasamarTlos mier 
uSualod kedlis mSeneblobis gaigiveba TviTgamorkvevis uflebis 
darRvevasTan iyo ararealuri da amavdroulad daubalansebelic.246 

sasamarTlo iribad Seexo proporciulobis sakiTxsac, Tumca masze 
msjelobisas sasamarTlo mTel bariers ganixilavs erTian 
konstruqciad da ara cal-calke seqtorebad, Sesabamisad Tuki erTi 
seqtoric ki araproporciulad iqneboda miCneuli, sasamarTlo 
daskvnida rom mTlianad damcavi kedlis mSenebloba arRvevda 
proporciulobis princips da realurad asec moiqca. man aseve 
gverdi auara im faqtebis ganxilvas, rac win uswrebda israelis 
mTavrobis gadawyvetilebas aeSenebina damcavi barieri raTa 
gamklaveboda palestinuri teritoriebidan TviTmkvleli 
teroristebis Semodinebis safrTxes.247 rogorc mosamarTle 
burgentalma daafiqsira Tavis gansxvavebul mosazrebaSi: 

“[...]yvelaferi rac sasamarTlos mier iTqva exeba zians 
rasac kedeli ayenebs adgilobriv mosaxleobas da aseve 
aRweras konkretuli saerTaSoriso humanitaruli 
samarTlisa da adamianis uflebaTa saerTaSoriso 
samarTlis normebisa da daskvnas rom aRniSnuli normebi 
dairRva. is rac aklia sasamarTlos gadawyvetilebas aris 
im faqtebis gamokvleva, romlebmac SesaZloa daamtkicos 
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Tu ratom ar unda gamoiyenebodes Tavdacvis, samxedro 
aucileblobis, erovnuli usafrTxoebisa an sajaro 
wesrigis dacvis argumentacia mTlianad kedlis an mis 
romelime segmentTan mimarTebaSi. sasamarTlo ambobs rom 
“is ver darwmunda”, Tumca is ar asabuTebs ratom ver 
darwmunda da zustad amitomacaa rom zemoT aRniSnuli 
daskvnebi aradamajerebelia.”248 

saerTo jamSi, sakonsultacio daskvna misi samarTlebrivi bunebidan 
gamomdinare ar aris savaldebulo xasiaTis gadawyvetileba, 
Sesabamisad savaraudoa, rom sasamarTlo ufro metad Tavisufali 
iqneboda konkretuli mosazrebebis ganviTarebaSi, vidre sadavo 
saqmeebis ganxilvisas, Sesabamisad am daskvnaSi mocemuli msjelobebi 
da maTgan gamomdinare gakeTebuli daskvnebi ar SeiZleba miviCnioT 
formalur samarTlebriv safuZvlad palestinaSi moqmed reJimis 
gansazRvrisaTvis, Tumca unda aRiniSnos rom mosamarTleebi, 
romlebic kedlis saqmis ganxilvaSi monawileobdnen saerTaSoriso 
samarTlis kvalificiur iuristebi arian da maTi azri namdvilad 
aris angariSgasawevi da gansaxilveli rogorc pozicia, romelsac 
arsebobis ufleba namdvilad aqvs. 

amrigad, mocemul TavSi ganxiluli Teoriuli da praqtikuli 
informaciis safuZvelze SeiZleba davaskvnaT, rom okupaciis 
samarTali ganmsWvalulia okupanti Zalisadmi daTmobiTi (permissive) 
midgomiT, rac mas aZlevs uflebamosilebis farTo areals. amgvari 
daTmobiTi midgoma gamowveulia isev da isev adgilobrivi 
mosaxleobisa da okupirebuli teritoriebis saukeTeso 
interesebisaTvis da ar moicavs devnili suverenis politikur, 
samxedro Tu sxva saxis interesebs. amavdroulad, okupirebuli 
teritoriebis administrirebisas okupaciis samarTali iTvaliswinebs 
garkveul mboWav normebsac, romelic ukrZalavs okupant Zalas 
sakuTari uflebamosilebis borotad gamoyenebas da ultra vires 

moqmedebas. 

 

3. okupirebuli teritoriebis sakanonmdeblo da sasamarTlo 
sistema 

3.1. okupirebul teritoriebze moqmedi kanonmdebloba 

naSromis pirveli Tavi exeba okupirebul teritoriebze moqmed 
saerTaSoriso samarTlebriv normebs, Tumca rogorc zemoT 
aRiniSna249 okupirebuli teritoriebis administrirebisas 
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gamosayenebeli samarTlebrivi reJimi kompleqsuri xasiaTisaa da 
saerTaSoriso normebTan erTad moicavs, aseve Sida samarTlebrivi 
normebis erTobliobas, kerZod (1) adgilobriv kanonmdeblobas, 
romelic okupaciamde moqmedebda, Tuki okupanti Zalis mier is ar 
iqna Secvlili an modificirebuli da (2) okupanti Zalis mier 
miRebul kanonmdeblobas ra saxis an bunebisac ar unda iyos is 
(kanoni, samxedro brZaneba, regulacia a.S.). es Tavi ganixilavs 
swored im Sida samarTlebrivi normebis erTobliobas, romelic 
unda iyos gamoyenebuli teritoriis samxedro okupaciisas. aqve 
aRsaniSnavia, rom saerTaSoriso samarTlebrivi normebis moqmedeba 
aramc da aramc ar wydeba an ar icvleba Sida samarTlebrivi 
normebis miRebiT an modificirebiT, es gansakuTrebiT exeba dacul 
pirebTan mimarTebiT arsebul normebs, radgan Jenevis me-4 konvencia 
pirdapir acxadebs, rom samoqalaqo pirTa dacvis garantiebi ar 
SeiZleba okupanti Zalis calmxrivi administraciuli Tu 
sakanonmdeblo zomis miRebiT Seicvalos.250 saerTaSoriso 
samarTlebriv normebs maSinac upiratesoba mieniWeba, rodesac 
okupanti Zala ar cvlis adgilobriv kanonmdeblobas, magram swored 
es moqmedi kanonebi modis winaaRmdegobaSi okupaciis samarTlis 
normebTan.251  

haagis regulaciebis mixedviT okupirebul teritoriaze okupaciamde 
moqmedi kanonmdebloba avtomaturad vrceldeba garda im 
SemTxvevebisa, roca misi Sesruleba absoluturad SeuZlebelia.252 
Tumca arsebuli praqtikidan gamomdinare, okupanti Zala yovelTvis 
garkveulwilad cvlis arsebul kanonmdeblobas, raTa gaumartivdes 
dakavebuli teritoriis administrireba. aqve aRsaniSnavia, rom haagis 
43-e regulacia vrceldeba mxolod im adgilobriv kanonebze, 
romelic okupaciis dawyebisas ukve moqmedebda teritoriaze, 
Sesabamisad devnili suverenis mier okupaciis periodSi miRebuli 
kanonebi avtomaturad ar gavrceldeba okupirebul teritoriaze.253 
Tuki okupanti Zala gadmoitans devnili suverenis mier miRebul 
axal kanonebs Tavis samxedro brZanebebsa an dekretebSi, mxolod 
maSin aRsruldeba axali kanonebi okupirebul teritoriaze, magram 
es mTlianad okupantis diskreciaa da mas amgvari kanonebis 
gadmotanis valdebuleba ar aqvs.254 Tavis mxriv gandevnil suverens 
sruli ufleba aqvs miiRos kanonebi okupirebuli teritoriebisaTvis 
da qveynis araokupirebul nawilSi aRasrulos isini. es ufleba 
momdinareobs misi uwyveti suverenitetis principidan, radgan 
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okupacia ar iwvevs kanonieri mmarTvelis suverenitetis dakargvas.255 
magram saerTaSoriso samarTlis gadmosaxedidan, Tuki adgili eqneba 
konfliqts okupanti Zalis mier miRebul sakanonmdeblo aqtebsa da 
gandevnili suverenis mier miRebul axal kanonebs Soris, 
upiratesoba okupantis mier Seqmnil kanonmdeblobas mieniWeba.256 
okupanti, rogorc wesi, Secvlis, gaaqumebs an SeaCerebs iseTi 
adgilobrivi kanonebis moqmedebas, romelic politikuri bunebisaa, 
aseve politikur privilegiebs aniWebs adgilobriv xelisuflebas, 
raTa uzrunvelyos Tavisi samxedro interesebisa da jaris 
usafrTxoebis dacva. samarTlebrivad amgvari cvlilebebi yovelTvis 
droebiTi xasiaTisaa, radgan okupacia imTaviTve okupanti Zalis 
droebiT mmarTvelobas moiazrebs.257 okupanti samxedro 
interesebidan gamomdinare didi albaTobiT SeaCerebs samxedro 
gawvevasTan, iaraRis tarebasTan, Sekrebis TavisuflebasTan, 
arCevnebis uflebasTan, presis TavisuflebasTan, okupirebul 
teritoriaze Tavisufali gadaadgilebisa an am teritoriis 
datovebasTan dakavSirebul sakanonmdeblo normebsac.258  

zogadad, ufro marTebulia okupanti Zalis kanonSemoqmedebiTi 
saqmianobis kanonierebis Sefaseba negatiur aspeqtSi, radgan haagis 
43-e regulaciac am stilSia formulirebuli, Sesabamisad SeiZleba 
iTqvas rom ZiriTadi wesis mixedviT, okupants ekrZaleba 
adgilobrivi kanonebis Secvla, magram saWiroa ganisazRvros is 
sagamonakliso SemTxvevebi, rodesac mas eZleva ufleba SeaCeros an 
Secvalos adgilobrivi kanonmdebloba da miiRos axali kanoni. 
mecnierebi amgvar gamonaklisebad miiCneven Semdeg garemoebebs: (1) 
okupant Zalas SeuZlia kanonSemoqmdebiTi saqmianoba ganaxorcielos 
mxolod okupaciis periodSi – okupantis valdebuleba aRadginos da 
SeinarCunos sajaro wesrigi da usafrTxoeba SezRudulia ratione 

temporis mxolod okupaciis periodiT.259 amavdroulad, rac ufro did 
xans grZeldeba okupacia, savaraudoa rom okupanti Zala Secvlis 
ufro met kanons, raTa moqmedi sakanonmdeblo sivrce moergos 
Secvlil socialur saWiroebebs;260 (2) okupants samxedro 
aucileblobis garda sxva mizniTac SeuZlia kanonSemoqmedeba – 
“absoluturad SeuZleblobis” mniSvneloba bundovania, zogi miiCnevs 
rom es mxolod samxedro aucileblobiT gamowveul “SeuZleblobas” 
gulisxmobs, xolo sxvebis azriT “absoluturi SeuZlebloba” 
nebismieri saxis aucileblobaze miuTiTebs. praqtikaSic 
sasamarTloebi xSirad aRiareben okupanti Zalis mier miRebuli 
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sakanonmdeblo aqtebis farTo speqtris kanonierebas, Tundac amgvari 
kanonebis miReba samxedro aucileblobiT ar iyos gamowveuli;261 (3) 
okupants SeuZlia kanonSemoqmedeba Tavisi usafrTxoebis 
uzrunvelsayofad – am mizniT adgilobrivi kanonebis Secvla davis 
sagani araa arc haagis regulaciebis 43-e da arc Jenevis me-4 
konvenciis 64(2) muxlis mixedviT, radgan Tavad okupaciis samarTlis 
suliskveTeba emsaxureba okupanti jaris usafrTxoebis interesebs. 
Tumca am mizniT miRebulma kanonma arafriT ar SeiZleba okupants 
iseTi zomebis miRebis neba darTos, rac specifikurad akrZalulia 
saerTaSoriso humanitaruli samarTliT (mag. koleqtiuri sasjeli, 
masobrivi deportacia a.S.); (4) okupants SeuZlia miiRos kanonebi, rac 
saWiroa saerTaSoriso humanitaruli samarTlis implimentaciisaTvis 
– es saWiroa imisaTvis rom man jerovnad moaxdinos okupirebuli 
teritoriebis administrireba da srulad Seasrulos masze 
dakisrebuli movaleobebi Tuki adgilobrivi kanonmdeblobiT es 
SeuZlebelia. amgvari valdebulebebi SeiZleba moicavdes bavSvTa 
keTildReobas, Sromas, sakvebs, higienas da sazogado jandacvis 
uzrunvelyofas,262 aseve rasobrivi an religiuri umciresobebis 
pirobebis gaumjobesebas;263 (5) okupants SeuZlia kanonSemoqmedebiTi 
saqmianobis ganxorcieleba rodesac es saWiroa sajaro wesrigisa da 
sazogadoebrivi cxovrebis dasacavad, radgan am miznis miRweva 
okupantis nebismieri qmedebis kanonierebis safuZvelia.264 

Jenevis me-4 konvenciis 64-e muxli marTalia sisxlis samarTlis 
kanonmdeblobas exeba, magram konvenciis komentarebidan irkveva rom 
es muxli farTod unda iyos gagebuli da moicavs yvela saxis 
kanons. Sesabamisad is safuZvlebi, romelTa arsebobis drosac 
okupants SeuZlia sisxlis samarTlis normebi Secvalos, 
analogiurad unda gamoiyenebodes sxva kanonebis Secvlis 
procesSic.265 zogierT SemTxvevaSi adgilobrivi kanonmdeblobis 
Secvlis damatebiT safuZvlad SeiZleba mogvevlinos misi 
Seusabamoba zogad saerTaSoriso samarTalTan an gaero-s 
uSiSroebis sabWos mier okupantisaTvis micemuli uflebamosileba 
rom Secvalos konkretuli kanoni.266 

okupanti Zalis mier okupirebul teritoriaze kanonSemoqmedebiTi 
saqmianobis procesSi moqmedebs prezumfcia, rom okupacia droebiTia, 
Tumca am periodSi okupirebuli qveynis suvereniteti xdeba 
dominanti, magram okupanti saxelmwifo axorcielebs defacto 
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mmarTvelobas aRniSnuli suverenitetis gangrZobiTobis aRiarebis 
kvaldakval.267 aqedan gamomdinare okupant Zalas ar SeuZlia 
gaavrcelos Tavisi Sida kanonmdebloba okupirebul teritoriaze.268 
okupirebul teritoriaze okupanti Zalis mier Seqmnil dasaxlebebSi 
sakuTari kanonmdeblobis personaluri iurisdiqciis safuZvelze 
gavrcelebis SemTxvevas vxvdebiT israelis magaliTze, romelzec 
vrcladaa saubari am naSromis bolo TavSi. 

zogadad miCneulia, rom samoqalaqo kanonmdebloba yvelaze naklebad 
savaraudoa rom Seicvalos, radgan is aregulirebs kerZo 
urTierTobebs.269 Tumca rogorc am naSromis meeqvse TavSia axsnili, 
garkveulwilad kerZosamarTlebrivi urTierTobebis momwesrigebeli 
normebic SeiZleba daeqvemdebaros cvlilebas, Tuki es emsaxureba 
legitimur mizans, kerZod adgilobrivi mosaxleobis keTildReobas. 

rac Seexeba sisxlis samarTlis kanonmdeblobis Secvlas – amgvari 
cvlileba aucilebeli saWiroebiT unda iyos ganpirobebuli da 
akmayofilebdes yvela im princips, rac sisxlis samarTalSi 
arsebobs (kanonis retroaqtiuli Zalis akrZalva, samarTliani 
sasamarTlo ganxilvis ufleba da a.S.)270 

okupanti Zalis mier sisxlis samarTlis kanonmdeblobis Secvlis 
uflebamosilebaze msjelobisas erTmaneTisagan unda ganvasxvavoT is 
sisxlis samarTlebrivi normebi, romelic axdens saokupacio jaris 
an misi usafrTxoebis winaaRmdeg mimarTuli qmedebebis 
kriminalizacias da is normebi, romlebic okupirebuli teritoriis 
macxovreblebs Soris warmoSobil urTierTobebSi awesebs sisxlis 
samarTlebriv pasuxismgeblobas. 64-e muxlis miznebidan gamomdinare 
okupants unda SeeZlos arsebuli sisxlis samarTlis 
kanonmdeblobis imgvarad Secvla, rom dasjadi gaxdes pirveli 
kategoriis qmedebebi da qmedebebi, romelTa kriminalizaciac 
aucilebelia teritoriis kontrolisa da saokupacio jaris 
dacvisaTvis. zogadad, sisxlis samarTlis moqmedi kanonmdeblobis 
is nawili, rac araa dakavSirebuli okupantis samxedro miznebTan 
ucvlelad unda darCes, misi modifikacia daiSveba mxolod sajaro 
wesrigis da usafrTxoebis SenarCunebis motiviT, magram amis 
mtkicebis standarti sakmaod maRalia.271 

vinaidan okupantis mier kanonmdeblobis Secvlis uflebamosileba 
omis samarTlidan momdinareobs da ara dakavebuli teritoriis 
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suverenitetisgan, amitom igi araa valdebuli nebismieri 
sakanonmdeblo cvlilebisas ixelmZRvanelos kanonSemoqmedebis 
arsebuli procedurebiT, Sesabamisad parlamentis mier kanonis 
miRebis procedurebi, rogorc wesi, ugulebelyofili iqneba 
okupantis mier. amis sapirispirod, okupanti Zalis mier 
sakanonmdeblo xelisufleba xorcieldeba specialuri brZanebebis an 
dekretebis gamocemiT, an okupirebuli teritoriis samarTlebriv 
sistemaSi axali principebisa Tu Cveulebebis damkvidrebiT.272 

realurad, haagis 43-e regulacia Jenevis me-4 konvenciis 64-e muxlTan 
erTad okupanti Zalis xelSi SesaniSnavi konvenciuri iaraRia, 
romelsac es ukanaskneli ise gamoiyenebs rogorc unda, radgan is 
moqmedebs sakmaod farTo diskreciis farglebSi. Tuki okupanti 
moisurvebs mas SeuZlia gaamarTlos misi kanonSemoqmedebiTi 
saqmianoba yvela aspeqtSi, xolo Tuki igi raime zomebs ar iRebs, 
SeuZlia es zemoT xsenebuli debulebebiT dadgenili “zRvriT” 
axsnas.273 

Tumca haagis 43-e regulaciisa da Jenevis me-4 konvenciis 64-e muxlis 
amgvari interpretaciis SemTxvevaSic mainc dgeba momenti, rodesac 
okupantis mier miRebuli kanonmdeblobis moqmedeba unda Semowmdes. 
rogorc wesi, es xdeba teritoriis deokupaciis da masze pirvandeli 
suverenis mmarTvelobis aRdgenis Semdeg. zogadad, okupantis mier 
adgilobrivi kanonmdeblobis safuZvelze miRebuli/gamocemuli 
xelSekruleba Tu samoqalaqo aqti iTvleba kanonierad da 
dabrunebuli suverenis mier unda iqnas aRiarebuli, rogorc moqmedi. 
magram, rodesac okupanti cvlis Sida kanonmdeblobas, ris 
safuZvelzec es aqtebi gamoica, maTi namdviloba kiTxvis niSnis qveS 
dgeba. aseT dros mag. aSS-is uzenaesi sasamarTlo iyenebs midgomas,274 
romlis mixedviTac okupanti Zalis mier gamocemuli samarTlebrivi 
aqtebi, romelic saWiroa sajaro wesrigis da sazogadoebrivi 
cxovrebis gamarTulad warmarTvisaTvis aris namdvili da 
dabrunebuli suverenis mier unda iyos aRiarebuli maTi namdviloba, 
manam sanam is ar Secvlis an gaauqmebs am aqtebs. nebismieri aseTi 
cvlileba unda iyos mxolod prospeqtiuli da araviTar SemTxvevaSi 
retroaqtiuli. Tavis mxriv, okupantis mier miRebuli is 
samarTlebrivi aqtebi, romelic aSkarad politikuri xasiaTisaa da 
emsaxureba mxolod misTvis saomar an sxvagvari upiratesobis miRebas 
baTilia da dabrunebuli suverenic ar scnobs maT namdvilobas. 
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okupirebul teritoriaze moqmedi adgilobrivi sakanonmdeblo 
sistemis nebismieri cvlilebis kanoniereba unda Semowmdes swored 
im testis mixedviT, riTac mowmdeba okupantis qmedeba samoqalaqo 
mosaxleobasTan mopyrobis TvalsazrisiT, radgan orive SemTxvevaSi 
okupantis uflebamosileba momdinareobs erTi da imave 
saerTaSoriso samarTlebrivi normidan, kerZod haagis 43-e 
regulaciidan da Jenevis me-4 konvenciis 64-e muxlidan, Sesabamisad 
Sefasebis zRvari, romelic okupants aqvs adgilobrivi 
kanonmdeblobis SecvlasTan dakavSirebiT identuria im diskreciisa, 
rasac is flobs samoqalaqo mosaxleobasTan mopyrobis kuTxiT 
qmedebebis TavisuflebaSi. orive SemTxvevaSi okupant Zalas aqvs 
moqmedebis sakmaod farTo areali da misi nebismieri nabijis 
kanoniereba efuZneba ramdenad keTilsindisierad moqmedebs igi da ra 
mizani amoZravebs – okupirebuli teritoriis jerovani 
administrireba da adgilobrivi mosaxleobis keTildReoba Tu 
Tavisi qveynis piradi politikuri miswrafebebi. 

mas Semdeg, rac dadginda okupirebul teritoriebze moqmedi 
samarTlebrivi normebis adgilobrivi sistema, saWiroa ganisazRvros 
Tu rogor xdeba aRniSnuli normebis gamoyeneba erovnul 
iurisdiqciebSi da vin axdens okupanti Zalis mier saerTasoriso Tu 
Sida samarTlebrivi normebis Sesrulebis kontrols. amisaTvis 
mniSvnelovania ganvixiloT okupirebuli teritoriebis sasamarTlo 
sistemac.  

 

3.2. okupirebuli teritoriebis sasamarTlo sistemis administrireba 

Jenevis konvenciaSi gadmocemuli zogadi wesis mixedviT, okupanti 
Zala valdebulia SeinarCunos adgilobrivi marTlmsajulebis 
organoebi da ar Secvalos moqmedi mosamarTleebis statusi.275 Tuki 
adgilobrivi mosamarTle gadawyvitavs rom darCes samsaxurSi, mis 
mier gamotanili ganaCeni unda iyos aRiarebuli okupantis mier, masve 
ekrZaleba raime saxis iZuleba an zewola mosamarTleze raTa 
ganaCeni gamoitanos okupanti saxelmwifos saxeliT.276 miuxedavad am 
zogadi wesisa, Jenevis me-4 konvencia uSvebs okupanti Zalis mier 
sajaro pirTa daTxovnis SesaZleblobas, Tumca debuleba pirdapir 
mosamarTleebs ar asaxelebs.277 muxlis komentaridan irkeva rom 
okupantis es ufleba mosamarTleebzec vrceldeba.278 ufro metic, 
okupant Zalas marTlmsajulebis efeqturad ganxorcielebis motiviT 
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SeuZlia axali sasamarTlo struqturac ki Seqmnas,279 zogierTi 
mecnieri280 miiCnevs rom aseT axal sasamarTlo organoSi okupants 
SeuZlia Tavisi qveynidanac ki daniSnos mosamarTleebi, Tumca amis 
samarTlebrivi safuZveli ar gvxvdeba arc Jenevis me-4 konvenciaSi da 
arc haagis regulaciebSi. okupantis mier Tavisi moqalaqis 
mosamarTled daniSvnis kidev erT SemTxvevas ganixilaven mecnierebi, 
kerZod rodesac xangrZlivi okupaciisas adgilobrivi mosamarTleebi 
gadadgebian dakavebuli Tanamdebobidan, datoveben okupirebul 
teritorias an gardaicvlebian, an uflebamosilebis vada 
amoewurebaT da okupirebul teritoriaze fizikurad ar moiZebneba 
Sesabamisi kvalifikaciis mqone imdeni piri, romelTac survili 
eqnebaT srulad Seavson arsebuli vakanturi mosamarTlis 
poziciebi.281 rogorc saxelmwifoTa praqtika aCvenebs, aseT dros 
marTlmsajulebis uwyveti aRsrulebis mizniT, okupantma Zalam 
Sesabamisi adgilobrivi kanonmdeblobis Secvlis gziT SeiZleba 
Tavisi qveynidan Camoiyvanos mosamarTleebi, an okupirebul 
teritoriaze ganlagebuli samxedro meTaurobidan daniSnos isini.282 
unda aRiniSnos, rom okupanti saxelmwifos moqalaqis okupirebuli 
teritoriis saerTo sasamarTloSi mosamarTled daniSvnis 
SesaZlebloba araa konvenciuri norma, Tumca ukiduresi 
aucileblobis SemTxvevaSi es mxolod im SemTxvevaSi SeiZleba 
gamarTldes, Tuki okupanti Zala daasabuTebs rom adgilobriv 
mosaxleobaSi ar moipoveboda Sesabamisi piri, vinc daikavebda 
vakantur pozicias. aq meore problemac iCens Tavs, adgilobrivi 
iuristebisagan mosamarTleTa SerCeva, Tuki moqmedi kanonmdeblobis 
Sesabamisad unda ganxorcieldes, es, rogorc wesi, moiazrebs 
devnili suverenis centraluri organoebis garkveul CarTulobas 
SerCevis procesSi, rac okupaciis pirobebSi gamoricxulia. 
aRniSnul sakiTxze imsjela rodopes sasamarTlom saberZneTSi, 
romelmac ganixila meore msoflio omis periodSi bulgaruli 
okupaciis dros okupirebul Trakiis regionSi bulgaruli 
sasamarTloebis moqmedebis kanoniereba; sasamarTlom komotinis 
saqmeSi sakmaod winaaRmdegobrivi msjeloba ganaviTara da ganacxada 
rom: 

marTalia, berZeni mosamarTleebis mier okupirebuli teritoriis 
datovebis Semdeg okupant Zalas evaleboda gardamavali 
berZnuli marTlmsajulebis organos daarseba (berZeni 
magistrati mosamarTleebiT dakompleqtebuli, romlebic ganaCens 
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gamoitandnen berZnuli kanonmdeblobis safuZvelze). Tumca es 
SeuZlebeli iyo yvela ganaTlebuli berZenis devnis gamo. am 
defacto situaciam gamoricxa sxvagvari moqmedeba, garda imisa rom 
okupirebul teritoriaze gavrcelebuliyo bulgaruli 
marTlmsajuleba. radgan berZnuli kanonmdeblobis gamoyeneba 
ara praqtikuli iqneboda, bulgaruli marTlmsajulebis sistemis 
gamoyeneba saerTaSoriso samarTlis Sesabamisad moxda.283 

zogierTi qveynis samxedro saxelmZRvanelo284 okupirebuli 
teritoriis saerTo sasamarTloebis sistemis SeCerebis 
SesaZleblobas uSvebs mxolod Semdegi winapirobebis arsebobis 
SemTxvevaSi: (1) Tuki mosamarTleebi da magistrati mosamarTleebi 
Tavs ikaveben TavianTi movaleobis Sesrulebisagan; (2) Tuki 
sasamarTloebi korumpirebuli da ukanonod dafuZnebulia; (3) Tuki 
adgilobrivi sasamarTlo sistema moiSala okupaciamde SeiaraRebuli 
moqmedebebis periodSi da okupanti valdebulia Seqmnas axali 
sasamarTlo sistema adgilobrivi kanonmdeblobiT gaTvaliswinebul 
darRvevebze marTlmsajulebis gansaxorcieleblad.  

qveynis teritoriis nawilobrivi okupaciis SemTxvevaSi, SesaZloa 
adgilobrivi kanonmdebloba iTvaliswinebdes okupirebul 
teritoriaze moqmedi sasamarTloebis gadawyvetilebebis gasaCivrebas 
saapelacio wesiT qveynis araokupirebul nawilSi. am uflebis 
realizebas, didi albaTobiT daabrkolebs okupanti Zala.285 amis 
asanazRaureblad Jenevis me-4 konvencia uSvebs okupanti Zalis mier 
specialuri saapelacio (da samxedro) sasamarTloebis dafuZnebas 
umTavresad okupirebul teritoriaze,286 riTac gamoiricxeba 
okupanti Zalis mier sakuTari sasamarTlo sistemis saapelacio 
iurisdiqciis gadmotana Tavis mier dakavebul teritoriaze.287 

adgilobrivi sasamarTloebis rationae personae iurisdiqciasTan 
dakavSirebiT arsebobs zogadi wesi, rom es sasamarTloebi ver 
ganixilaven okupanti Zalis samxedro danayofebis da administraciis 
wevrTa qmedebebis kanonierebas.288 Tumca imdenad, ramdenadac arc 
haagis regulaciebi da arc Jenevis me-4 konvencia am sakiTxs pirdapir 
da mkafiod ar awesrigebs, praqtikaSi vxvdebiT aRniSnuli zogadi 
wesidan gadaxvevis SemTxvevebsac. or msoflio omamdel periodSi 
haagis regulaciebis suliskveTebidan gamomdinare arsebobda 
mosazreba rom okupanti Zalis qmedebebis marTlzomierebis dadgena, 
kerZod moqmedebda Tu ara is samxedro aucileblobis principiT 
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Tavisi kompetenciis farglebSi, Tavad okupantis uflebamosilebaa 
da aramc da aramc ar SeiZleba amis adgilobrivi tribunalebisaTvis 
gadacema.289 belgiis sakasacio sasamarTlom miiCnia, rom okupirebuli 
teritoriis sasamarTloebis mier okupantis mier savaraudo 
darRvevis faqtebis ganxilva adgilobrivi sasamarTloebis mxridan 
ultra vires qmedeba iqneboda.290 aRniSnuli midgomis sapirispirod, meore 
msoflio omis droindel okupaciis periodSi adgilobrivi 
sasamarTloebi xandaxan uars ambobdnen okupanti Zalis mier 
miRebuli kanonebis gamoyenebaze riTac erTis mxriv xazs usvamdnen 
okupantis mier ganxorcielebuli kanonSemoqmedebiTi saqmianobis 
ukanono xasiaTs, xolo meores mxriv sakuTar uflebamosilebas - 
ganexila okupantis qmedebebis kanoniereba. mag. norvegiis saolqo 
sasamarTlom ganacxada rom okupantis mier Secvlili kanonmdebloba 
ar iyo Sesrulebadi, is ar gamoiyenebda modificirebul kanons, 
radgan es pirdapir ewinaaRmdegeboda haagis 43-e regulacias.291 aseve 
saberZneTis sakasacio sasamarTlom ukanonod miiCnia germaniis 
saokupacio administraciis mier zogierTi tribunalis Seqmna, rac 
ewinaaRmdegeboda haagis 43-e regulacias da ukanono iyo.292 kretis 
sisxlis samarTlis sasamarTlom ki pirdapir ganacxada rom 
okupanti Zalis mier okupaciis samarTliT dadgenili zRvaris 
gadabijebis Sefaseba swored Tavisi [sasamarTlos] kompetencia 
iyo.293 

uSualod okupaciis periodisagan gansxvavebiT, post-okupaciis dros 
adgilobrivi sasamarTloebi ufro Tavisuflad ganixilavdnen 
okupanti Zalis qmedebebis kanonierebas. praqtikaSi iyo SemTxvevebi, 
rodesac okupantis konkretuli aqtebi gaauqma gaTavisuflebuli 
qveynis sasamarTlom, aseve gxvdeba situaciebi, rodesac sasamarTlom 
namdvilad miiCnia okupantis qmedeba, radgan daadgina rom is 
moqmedebda Tavisi uflebamosilebis farglebSi.294 

sainteresoa, qveynis nawilobrivi okupaciisas, araokupirebuli 
teritoriis adgilobrivi sasamarTloebis mier okupanti Zalis mier 
ganxorcielebuli qmedebebis samarTlebrivi Sefasebis SesaZlebloba. 
imdenad ramdenadac es sasamarTloebi moqmedeben okupirebuli 
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qveynis kanonmdeblobis safuZvelze da am qveynis suvereni inarCunebs 
mmarTvelobas araokupirebul teritoriaze, saxelmwifo 
suverenitetis principiT calsaxaa, rom qveynis araokupirebul 
teritoriaze arsebuli sasamarTloebi uflebamosili iqneba 
okupanti Zalis qmedebebi Seafasos, rogorc adgilobrivi kanonebis, 
aseve saerTaSoriso samarTlis mixedviT. meore sakiTxia ramdenad 
SeiZleba aseTi gadawyvetilebebi aRsruldes okupirebul 
teritoriaze da eqneba Tu ara saerTaSoriso aRiareba amgvar 
gadawyvetilebebs.  

am mxriv saintereso SemTxveva moxda kviprosSi, romlis saolqo (da 
SemdgomSi uzenesma) sasamarTlom gaauqma CrdiloeT kviprosis defacto 
xelisuflebis (romelic igivdeba saokupacio Zalis marionetul 
reJimad) nasyidobis xelSekruleba britanel wyvilTan, romelTac am 
kontraqtis safuZvelze SeiZines miwa kunZulis okupirebul 
CrdiloeT nawilSi da iq aaSenes saxli. am gadawyvetilebis 
namdvilobis da aRsrulebadobis sakiTxi sabolood evrokavSiris 
marTlmsajulebis sasamarTlos gansjadi gaxda, romelmac saqmis 
winaswari gadawyvetilebis proceduriT ganxilvisas ganacxada rom 
samxreT kviprosis sasamarTlos gadawyvetilebebi, romelic exeba 
CrdiloeT nawilSi momxdar samarTlebriv urTierTobebs, sadac 
evrokavSiris samarTali defacto ar vrceldeba,295 aRsrulebadia 
evrokavSiris sxva qveynebis (am SemTxvevaSi didi britaneTis) 
sasamarTloebis mier.296 miuxedavad imisa, rom apostolidesi oramebis 
winaaRmdeg saqmis amgvari Sedegi mxolod evrokavSiris samarTlis da 
ara saerTaSoriso samarTlis safuZvelze dadga,297 mas mainc didi 
mniSvneloba aqvs rogorc minimum evrokavSiris masStabiT, radgan 
kviprosis okupirebul nawilSi saokupacio ZalasTan dadebuli 
nebismieri sainvesticio kontraqti SesaZloa gauqmdes kviprosis 
respublikis sasamarTloebis mier da evrokavSiris wevr 
saxelmwifoebs eqnebaT valdebuleba scnon es gadawyvetilebebi, 
Tundac am sainvesticio davis monawileebi maTi moqalaqeebi iyvnen.298 

CrdiloeT kviprosze moqmed sasamarTlo sistemasTan dakavSirebiT 
saintereso precedenti iyo aseve demopulosis saqme, romelic 
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ganixila adamianis uflebaTa evropulma sasamarTlom da 
dauSveblad gamoacxada, radgan amowuruli ar iyo uflebis dacvis 
yvela Sida samarTlebrivi gza.299 amgvar gzad ki sasamarTlom 
miuTiTa saokupacio Zalis mier Seqmnili kompensaciis komisia 
(erTgvari sasamarTlo organo), romlis kanonierebasac kviprosi ar 
aRiarebs, radgan is dafuZnebulia ukanono okupaciis Sedegad. 
marTalia sasamarTlos uSualod ar umsjelia kompensaciis komisia, 
rogorc marTlmsajulebis organo kanonieria Tu ara okupaciis 
samarTlis mniSvnelobiT, magram man arapirdapir aRiara am kvazi-
sasamarTlo organos gadawyvetilebebis legitimuroba, roca miiCnia 
is “uflebis dacvis Sida samarTlebriv meqanizmad”. aRniSnuli 
midgoma winaaRmdegobrivi xasiaTisaa gansakuTrebiT iseT 
nawilobrivi okupaciis dros, rodesac legitimuri suvereni 
okupantis yvela qmedebas ipso facto ukanonod miiCnevs da saerTaSoriso 
arenazec okupantis nebismieri qmedeba kargavs legitimacias. 
magaliTad rogoricaa afxazeTis, samxreT oseTis an mTiani yarabaRis 
SemTxvevaSi. 

garda adgilobrivi sasamarTloebisa, romlebmac, zogadi wesis 
mixedviT, Cveulebrivad unda gaagrZelos funqcionireba, okupanti 
Zala uflebamosilia dakavebul teritoriaze Seqmnas samxedro 
saokupacio sasamarTloebi romelTac SeeZleba adgilobrivi 
mosaxleobis mier saokupacio Zalebis an administraciis winaaRmdeg 
Cadenili danaSaulebis ganxilva. am sasamarTloebis iurisdiqcia 
gavrceldeba saokupacio jarisa da administraciis winaaRmdeg 
mimarTul yvela qmedebaze, aseve omis samarTlis wesebisa da 
Cveulebebis savaraudo darRvevebze, xolo adgilobrivi 
sasamarTloebis gansjadi darCeba davebi, romelic warmoiSoba 
okupirebuli teritoriis mosaxleobas Soris samoqalaqo an qonebriv 
urTierTobebSi.300 omis danaSaulebis ganxilva SeiZleba Sevides am 
saokupacio sasamarTloebis iurisdiqciaSi an adgilobrivi 
sasamarTloebis gansjadi darCes, Sesabamisad okupants eZleva 
moqmedebis Tavisufleba Tu romel iurisdiqcias dauqvemdebarebs 
omis danaSaulebis ganxilvas.301 aRsaniSnavia, rom samxedro 
saokupacio sasamarTlos unda hqondes is damaxasiaTebeli niSnebi, 
rac saWiroa efeqtiani marTlmsajulebis ganxorcielebisaTvis 
(damoukidebloba, miukerZoeboba, samarTlebrivi safuZveli, 
apolitikuroba)302 da amiTi gansxvavdeba is statusis ganmsazRvreli 

                         
299

ECtHR, Demopoulos and Others v. Turkey, nos. 46113/99, 3843/02, 13751/02, 13466/03, 10200/04, 

14163/04, 19993/04, 21819/04. Grand Chamber decision on admissibility, (2010), paras.99-103. 
300

Arai-Takahashi, supra, n.6, pp.157-159. 
301

Sassoli, supra, n.65, p.675. 
302

Dinstein, supra, n.8, p.137. 



104 
 

kompetenturi tribunalisagan, romelic iqmneba Jenevis me-3 
konvenciis safuZvelze.303 

aseve dasaSvebia calke tribunalis Seqmna, romelic ganixilavs 
saokupacio jaris wevrebis mier SesaZlo danaSaulis an 
disciplinuri gadacdomis Cadenis SemTxvevebs.304 amgvari specialuri 
tribunalis Seqmnas iTvaliswinebs zogierTi qveynis samxedro 
saxelmZRvanelo.305 Tumca saokupacio jaris wevrebis gadacdomebs 
SeiZleba ganixilavdes okupanti qveynis erovnuli sasamarTloebic an 
saomari tribunalebi.306 

okupanti Zalis qmedebebis kanonierebas, rogorc zemoT aRiniSna, 
umetes SemTxvevaSi ar ganixilavs okupirebuli qveynis adgilobrivi 
sasamarTlo, aramed Tavad okupanti qveynis sasamarTlo. israelis 
praqtikidan gamomdinare, samxedro meTaurobis qmedebebis da 
samarTlebrivi aqtebis kanonierebis dadgena SeuZlia uzenaes 
sasamarTlos, romelic amgvari davebis ganxilvisas warmodgenilia 
marTlmsajulebis umaRlesi sasamarTlos saxiT da ganxilvac 
specialuri proceduriT mimdinareobs. am sasamarTlos winaSe 
momCivani SeiZleba iyos okupirebuli teritoriis daculi 
mosaxleoba da yofila SemTxvevebi, rodesac sasamarTlos gauuqmebia 
samxedro meTaurobis brZanebebi an dauvalebia dagegmili misaRebi 
zomebis Secvla.307 aRsaniSnavia, rom uzenaesi sasamarTlos 
SefasebiT, Tavisi uflebamosileba rom ganixilos saokupacio 
mTavrobis qmedebebis kanoniereba, momdinareobs israelis 
kanonmdeblobidan da araa damokidebuli samxedro mTavrobis 
nebarTvaze.308 

israelis praqtikidan aseve sainteresoa erovnuli sasamarTloebis 
iurisdiqciis gavrceleba okupirebul dasavleT sanapiroSi mcxovreb 
israelis moqalaqeebs Soris warmoSobil urTierTobebze.309 
Tavdapirvelad israelis erovnul sasamarTloebs hqondaT mcdeloba 
personalobis safuZvelze sakuTari gansjadobis qveS moeqcia 
samoqalaqo davebi, romelSic orive mxare dasavleT sanapiroSi 
mcxovrebi israelis moqalaqe iyo, Tumca mogvianebiT erovnulma 
sasamarTloebma aseve moicva saqmeebi, romelSic erTi mxare 
israelis moqalaqe iyo, xolo meore ki okupaciis samarTliT 
daculi piri.310  
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israelis saerTo sasamarTloebis iurisdiqciis gavrceleba 
okupirebul dasavleT sanapiroze am dromde samarTlebrivi davis 
sagani pirdapir ar gamxdara, magram israelis uzenaes sasamarTlos 
(rogorc marTlmsajulebis umaRles sasamarTlos) mainc mouwia am 
sakiTxze msjeloba da saerTo sasamarTloebis gansjadobis 
gavrceleba okupirebul teritoriaze miiCnia kanonierad 
saerTaSoriso samarTlis mixedviT. sasamarTlo daeyrdno zogad 
saerTaSoriso samarTalSi arsebul saxelmwifoTa uflebas rom 
gamoiyenon eqstrateritoriuli iurisdiqciis principi. sasamarTlos 
azriT, amgvari iurisdiqciis gavrceleba ar laxavs sxva qveynis 
suverenitets, radgan iurisdiqcia vrceldeba iseT teritoriaze, 
romelic araa israelis nawili magram administrirdeba israelis 
mier.311 erT-erT saqmeSi sasamarTlom ganmarta, rom: 

faqtobrivad israeli axorcielebs [okupirebul] teritoriebze 
suverenis SeCerebul Zalauflebas saerTaSoriso samarTlis 
wesebiT dadgenili okupaciis samarTlis safuZvelze. israelis 
sasamarTlo mxolod Teoriulad moqmedebs sxva suverenis 
teritoriaze. realurad, imdenad ramdenadac es teritoria 
dakavebuli aqvs IDF-s, xelisuflebac israelis xelSia da amitom 
araa safrTxe imisa rom sxva Zalis mmarTvelobaSi xdeba Careva.312 

okupirebuli teritoriebis sasamarTlo sistemis administrirebisas 
mTavari principia rom ar darCes raime Ria xvreli, romlis 
meSveobiTac okupirebul teritoriaze samarTlebrivi dava ar 
gadawydeba sasamarTlo organoebis mier. zogadi wesis mixedviT, 
adgilobrivi sasamarTloebi agrZeleben moqmedebas, okupanti ki 
damatebiT afuZnebs samxedro sasamarTloebs specifikuri ratione 

materiae iurisdiqciiT, okupanti Zalis qmedebebis kanonierebis 
ganxilva ki SeiZleba moxdes rogorc adgilobrivi sasamarTloebis, 
ise okupantis erovnuli marTlmsajulebis sistemis an saerTaSoriso 
tribunalebis mier. 

 

4. okupirebul teritoriaze moqmedi adamianis uflebaTa reJimi 

naSromis mocemuli Tavi ganixilavs okupirebul teritoriaze 
moqmedi adamianis uflebaTa reJimis konkretul aspeqtebs. kvlevis es 
nawili mokled exeba saerTaSoriso humanitaruli samarTlisa da 
adamianis uflebaTa saerTaSoriso samarTlis urTierTmimarTebis 
vrcel Temas, Tumca ZiriTadad fokusirebulia okupirebul 
teritoriaze adamianis uflebebis darRvevisaTvis pauxismgeblobis 
sakiTxze. am kuTxiT, kvleva saintereso mignebas gvTavazobs, 
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okupirebul teritoriaze adamianis uflebebis darRvevisaTvis 
arasaxelmwifoebrivi warmonaqmnis saerTaSoriso samarTlebrivi 
pasuxismgeblobis dafuZnebis sakiTxis farTo mimoxilvis gziT. am 
sakiTxze zogad msjelobas mosdevs case study, palestinaSi moqmed 
arasaxelmwifoebrivi warmonaqmnebis pasuxismgeblobis magaliTze. 

4.1. pasuxismgeblobis sakiTxi 

adamianis uflebaTa saerTaSoriso samarTali upirvelesad mSvidobis 
dros moqmedebiT xasiaTdeba, Tumca eWvgareSea rom garkveuli 
xarisxiT is SeiaraRebuli konfliqtis drosac agrZelebs moqmedebas. 
rogorc marTlmsajulebis saerTaSoriso sasamarTlom ganmarta 
birTvuli iaraRis saqmeze: 

“samoqalaqo da politikuri uflebebis Sesaxeb paqtis dacva 
ar wydeba omianobis drosac, garda me-4 muxliT 
gaTvaliswinebuli gadaxvevis SemTxvevebisa, rac daSvebulia 
sagangebo mdgomareobis dros.”313 

kedlis saqmeSic sasamarTlo igive msjelobis xazs gahyva, rodesac 
ganacxada, rom adamianis uflebaTa konvenciebiT garantirebuli 
dacva ar wydeba SeiaraRebuli konfliqtis dros, garda paqtis me-4 
muxliT daSvebuli gadaxvevis SemTxvevebisao.314 

is faqti, rom adamianis uflebaTa saerTaSoriso samarTali uSvebs 
omianobis dros konkretuli uflebebidan gadaxvevis SesaZleblobas 
ganapirobebs imas, rom romeli uflebebidanac gadaxveva dauSvebelia, 
adamianis uflebaTa samarTali mxolod am uflebebiT agrZelebs 
moqmedebas SeiaraRebuli konfliqtis dros. Jenevis konvenciebis 1-li 
damatebiTi oqmis 72-e muxli acxadebs, rom mowinaaRmdege mxaris 
xelSi moxvedrili pirebis dacvis standarti rac am muxlSia 
mocemuli aris damatebiTi “saerTaSoriso konfliqtis dros moqmedi 
sxva adamianis uflebaTa dacvis fundamenturi standartebisa”.315 
savaraudod am “fundamentur standartebSi” igulisxmeba swored 
iseTi uflebebi, romelTagan gadaxveva dauSvebelia omianobis 
drosac ki.316 

ICCPR-is 2(1) muxli ambobs, rom paqtis monawile saxelmwifoebma unda 
uzrunvelyon paqtSi mocemuli uflebebis dacva pirebisaTvis 
sakuTar teritoriaze da Tavis iurisdiqciis qveS.317 erT-erTi 
ganmartebiT, aRniSnuli gulisxmobs rom saxelmwifoebs evalebaT 
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uzrunvelyon im pirTa uflebebis dacva, romlebic imyofebian am 
saxelmwifoebis teritoriaze da amavdroulad am saxelmwifos 
iurisdiqciis qveS arian.318 amis sawinaaRmdego pozicias miemxro ICJ 

kedlis saqmeSi, sadac man ganacxada, rom aRniSnuli debulebis 
swori ganmarteba gulisxmobda saxelmwifoebis valdebulebas 
uzrunvelyon uflebebis dacva pirebisaTvis, romlebic mis 
teritoriis gareT arian, magram am saxelmwifos iurisdiqciis qveS 
eqcevian, mag. rogoricaa okupirebuli teritoriebi.319 aRsaniSnavia 
rom alfei menaSes saqmeSi israelis uzenaes sasamarTlosac ar 
daufiqsirebia ICJ-sagan gansxvavebuli pozicia okupirebul 
teritoriebze moqmedi adamianis uflebaTa reJimis Sesaxeb.320 

adamianis uflebaTa evropulma sasamarTlomac daadastura rom 
adamianis uflebaTa reJimi SeiZleba eqstra-teritoriuladac 
vrceldebodes321 da rom amgvari reJimi moqmedebs aseve okupirebul 
teritoriebzec.322 

marTalia, ICCPR da ECHR-ic savaldebuloa mxolod am 
xelSekrulebebis mxareTaTvis, magram am konvenciebSi gadmocemuli 
uflebebis umetesoba CveulebiTi samarTlis normebia, Sesabamisad 
maTi moqmedeba CveulebiTi saxiT gavrceldeba okupirebul 
teritoriebze, radgan amgvar teritoriebze mcxovrebi mosaxleoba 
sargeblobs adamianis uflebaTa samarTlis, rogorc 
saxelSekrulebo ise CveulebiT normebSi mocemuli dacviT. 
okupirebul teritoriebze moqmedi adamianis uflebaTa samarTlis 
reJimTan dakavSirebiT marTlmsajulebis saerTaSoriso sasamarTlom 
zogadad ganacxada, rom rogorc saerTaSoriso humanitaruli 
samarTali, aseve adamianis uflebaTa saerTaSoriso samarTalic 
moqmedebs aseT teritoriebze.323 radgan sasamarTlom konkretuli 
adamianis uflebaTa instrumentebi ar mimoixila, savaraudoa rom igi 
gulisxmobda adamianis uflebaTa mTels corpus, mocemuls rogorc 
saxelSekrulebo ise CveulebiTi samarTlis normebSi. 
 
4.2. gadaxvevis SesaZlebloba 
ICCPR-is me-4(1) muxli iTvaliswinebs rom sagangebo mdgomareobis 
dros, rodesac mosaxleobis sicocxles safrTxe emuqreba 
SesaZlebelia paqtiT daculi konkretuli uflebebisagan gadaxveva.324 
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sityva “omi” pirdapir araa paqtSi naxsenebi, Tumca es aramc da aramc 
ar unda niSnavdes rom me-4 muxlis SemTxvevebSi saomari mdgomareoba 
an okupacia ar moiazreba, radgan omi aris sagangebo mdgomareobis 
is ukiduresi da dramatuli magaliTi, romelic marTlac rom 
safrTxes uqmnis mosaxleobis sicocxles.325 paqtis travaux preparatories 

amowmebs im mosazrebas, rom avtorebi oms namdvilad miiCnevdnen 
gadaxvevis debulebis qveS.326 paqtis wevr saxelmwifos SeuZlia 
aRniSnuli gadaxvevis debuleba gaaaqtiuros rogorc Tavis 
teritoriaze aseve okupirebul teritoriazec da Sesabamisad 
sagangebo mdgomareobis motiviT gamoricxos garkveuli uflebebiT 
sargebloba okupirebul teritoriebze.327 kedlis saqmis ganxilvis 
dros israelis werilobiT poziciaSic gaJRerebuli iyo es 
argumenti, Tumca sasamarTlom is mxedvelobaSi ar miiRo ZiriTadad 
proceduruli uzustobebis gamo.328 

paqtis mixedviT Semdegi uflebebi ar eqvemdebareba gadaxvevas 
omianobis dros da Sesabamisad okupirebul teritoriebzec: 
sicocxlis ufleba, wamebis da araadamianuri mopyrobis akrZalva, 
monobis akrZalva, sisxlis samarTlis kanonmdeblobis 
retroaqtiuli gamoyenebis akrZalva, sindisisa da religiis 
Tavisufleba, kanonis winaSe pirovnebad aRiarebis ufleba, 
sakontraqto pirobebis Seusruleblobis gamo patimrobis gamoyenebis 
akrZalva.329 

maSin rodesac zemoT CamoTvlili uflebebisagan umetesoba pirdapir 
kavSirSi araa saomar mdgomareobasTan, sicocxlis ufleba aris is 
Rirebuleba, romelic xSirad samizne xdeba xolme omis dros, 
Sesabamisad sicocxlis ufleba ar SeiZleba ganvixiloT rogorc 
absoluturi ufleba, ufro zustad ki sicocxlis uflebisgan 
gadaxvevis dauSvebloba omis dros vrceldeba mxolod iseT 
SemTxvevebze, rodesac sicocxlis mospoba xdeba ukanono saomari 
moqmedebis Sedegad, Sesabamisad sicocxlis uflebis SezRudva, 
romelic Tan sdevs kanonier samxedro moqmedebebs ar CaiTvleba 
paqtis me-4(1) muxlis darRvevad. Tavis mxriv konkretuli samxedro 
moqmedebebis kanonierebis sakiTxis Sefasebas adamianis uflebaTa 
saerTaSoriso samarTali ar gvaZlevs, Sesabamisad aRniSnuli 
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Svensson-McCarthy, A.L. The International Law of Human Rights and States of Exception with Special 

Refernece to the Travaux Preparatories and Case Law of the International Monitoring Organs, Hague, 1998, 

p.214. 
327

Dinstein, supra, n.8, pp.72-73. 
328

Wall case, supra, n.29, para.127. 
329

ICCPR, supra, n.317, art.4. 
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kanonierebis dasadgenad saWiroa saerTaSoriso humanitaruli 
samarTlis normebSi Zieba.330 

mocemuli msjelobidan dgindeba, rom okupirebul teritoriebze 
vrceldeba okupaciis dros moqmedi adamianis uflebaTa reJimi, 
kerZod am teritoriebze mcxovrebi mosaxleoba isargeblebs ICCPR-iT 
daculi uflebebiT manam sanam okupanti Zala ar SezRudavs 
konkretuli uflebebis moqmedebas gadaxvevis debulebaze 
dayrdnobiT; xolo is uflebebi, romlebic ar eqvemdebarebian 
gadaxvevas yovelgvari limitaciis gareSe ganagrZoben moqmedebas. 

 

4..3. Lex specialis wesi 

ZiriTad SemTxvevebSi adamianis uflebaTa saerTaSoriso samarTali 
da samxedro okupaciis saerTaSoriso samarTali erTdroulad 
moqmedeben, Tumca, xandaxan samarTlis es ori dargi erTi da igive 
sakiTxebs gansxvavebulad, xSirad ki erTmaneTis sapirispiro 
mimarTulebebiT awesrigeben. rodesac am or dargs Soris erTianobis 
moZebna ver xerxdeba ibadeba SekiTxva: aseT konfliqtur situaciebSi 
romeli maTgani imoqmedebs. pasuxi naTelia: specialuri okupaciis 
samarTali gadawonis zogad adamianis uflebaTa samarTals lex 

specialis derogat
331

 lex generali principis safuZvelze. okupaciis samarTals 
upiratesoba eniWeba, rogorc lex specialis samarTals, radgan is 
warmoadgens prizmas, romelSic ifiltreba adamianis uflebaTa 
samarTlis normebi am or sferos Soris konfliqtis SemTxvevaSi.332 
marTalia adamianis uflebaTa samarTlis saxelSekrulebo 
(konvenciuri) Tu CveulebiTi normebi mainc agrZeleben moqmedebas 
okupaciis pirobebSi, magram Jenevis me-4 konvenciis debulebebs 
eniWebaT upiratesoba im qmedebebis Sefasebisas, romlebic am 
debulebebis safuZvelze xorcieldeba.333 ICTY-m kunaraCis saqmeSi 
ganmarta, rom adamianis uflebaTa samarTalSi mocemuli debulebebi 
SesaZloa gadmovides saerTaSoriso humanitarul samarTalSi 
mxolod im SemTxvevaSi, Tuki mxedvelobaSi iqneba miRebuli am 
ukanasknelis specifikuri niSnebi.334 kedlis sakonsultacio 
daskvnaSi ICJ-m daadastura okupirebul teritoriebze LOAC–is lex 

specialis wesiT moqmedeba da ganacxada, rom: 
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“adamianis uflebaTa samarTlisa da saerTaSoriso 
humanitaruli samarTlis urTierTmimarTebasTan dakavSirebiT 
arsebobs sami SesaZlo situacia: zogierTi ufleba 
eqskluziurad mowesrigebulia saerTaSoriso humanitaruli 
samarTlis normebiT; zogierTi mxolod adamianis uflebaTa 
samarTliT wesrigdeba, xolo nawili uflebebisa SeiZleba 
ganekuTvnebodes samarTlis am orive dargs erTdroulad. 
imisaTvis rom mis winaSe dasmul SekiTxvaze gasces pasuxi, 
sasamarTlo mxedvelobaSi miiRebs samarTlis am orive dargs, 
kerZod adamianis uflebaTa samarTalsa da saerTaSoriso 
humanitarul samarTals, rogorc lex specialis.”335 

saerTaSoriso humanitaruli samarTlis lex specialis wesiT gavrceleba 
okupirebul teritoriebze kidev erTxel dadasturda ICJ-is mier 
SeiaraRebuli moqmedebebis saqmeSi, rodesac sasamarTlom daadgina 
rom ugandam, rogorc okupantma Zalam, okupirebul DRC-Si daarRvia 
rogorc adamianis uflebaTa samarTali, aseve saerTaSoriso 
humanitaruli samarTalic.336 

 

4.4. arasaxelmwifoebrivi warmonaqmnis pasuxismgebloba adamianis 
uflebebis darRvevisaTvis 

dRevandel realobaSi, rodesac arasaxelmwifoebrivi warmonaqmnebi 
(SemdgomSi aseve NSA) sul ufro da ufro mzard rols iZenen 
saerTaSoriso urTierTobebSi, maT mier adamianis uflebaTa 
darRvevis faqtebze unda xdebodes realisturi da principuli 
reagireba, ise rom maTi status quo–s cvlileba dRis wesrigSi arc 
dadges. aseTi jgufebis dagmoba da moTxovna rom maT daicvan 
adamianis uflebaTa samarTlis moTxovnebi ar unda ganixilebodes 
ise rom TiTqos maT saxelmwifoebad miiCnevdnen.337 garda amisa, 
dResdReobiT moqmed teroristul Tu sxva saxis dajgufebebs 
zogierT saxelmwifoze gacilebiT maRali donis samxedro 
SesaZleblobebi gaaCniaT, rac maT pasuxismgeblobasac zrdis.338 

saerTaSoriso samarTalSi ar arsebobs Camoyalibebuli azri imis 
Sesaxeb, rom konkretuli NSA-s mier fizikur pirTa kontroli 
imgvarad rom es dajgufeba axorcielebdes garkveuli saxis 
samTavrobo funqciebs, sakmarisia imisaTvis rom dadges am 
organizaciis pasuxismgeblobis sakiTxi.339 Tumca amavdroulad 
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situacia mwifdeba konsensusisaTvis, rom nebismieri saxisa da 
xarisxis kontroli, iqneba es teritoriuli Tu ara, warmoSobs 
Sesabamisi xarisxis pasuxismgeblobasac.340 saqme ufro martivdeba, 
rodesac iseTi arasaxelmwifoebriv warmonaqmnisagan moiTxoven 
adamianis uflebebis pativiscemas, romelic mniSvnelovan kontrols 
axorcielebs konkretul teritoriaze da am teritoriaze mcxovreb 
mosaxleobaze da aqvs mkafiod Camoyalibebuli politikuri 
struqtura.341 Sesabamisad saWiroa ganisazRvros zusti kriteriumebi, 
romelTa dadgenis SemTxvevaSic SeiZleba dadges 
arasaxelmwifoebrivi dajgufebis saerTaSoriso samarTlebrivi 
pasuxismgeblobis sakiTxi adamianis uflebaTa darRvevisaTvis. 
teritoriuli kontrolis kriteriumi maT Soris erT-erTi 
umniSvnelovanesia. 

 

4.4.1. kriteriumebi 

NSA-is mier adamianis uflebebis darRvevisaTvis pasuxismgeblobis 
dakisrebis sakiTxze saubrisas roneni342 gvTavazobs sam elementian 
tests, romlis dadgenis SemTxvevaSi aseTi dajgufebebis 
saerTaSoriso samarTlebrivi pasuxismgebloba realurad 
ganxorcielebadi iqneba. es elementebia:  

(1) teritoriuli kontroli – romelic Zalian mniSvnelovania 
adamianis uflebebis dacvis valdebulebis dakisrebisaTvis ramdenime 
garemoebaTa gamo: pirvel rigSi, es amtkicebs am konkretul 
teritoriaze saxelmwifos kontrolis arqonas riTac gamarTldeba 
situaciis marTva saerTaSoriso samarTlebrivi CarCoTi. garda amisa, 
teritoriuli kontroli aris aucilebeli piroba imisaTvis rom 
adamianis uflebaTa samarTali ara fragmentulad, aramed sruli 
moculobiT gavrceldes am konkretul teritoriaze. adamianis 
uflebaTa samarTlebrivi valdebulebebis, rogorc yovlismomcveli 
samarTlis dargis, sruli moculobiT gavrceleba mizanSewonilia 
mxolod iseT NSA-ebze, romlebic efeqtian teritoriul kontrols 
axorcieleben. 

(2) arasaxelmwifoebriv warmonaqmnebze adamianis uflebaTa dacvis 
valdebulebis gavrcelebis meore rekviziti organizebuli manqanis 
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arsebobaa, romliTac es dajgufeba axorcielebs sajaro funqciebs 
da Sesabamisad aqvs SesaZlebloba rom uzrunvelyos adamianis 
uflebebis dacva. NSA-s, romelic efeqtian teritoriul kontrols 
axorcielebs, didi albaTobiT gaaCnia amgvari organizebuli aparati. 
principSi warmoudgenelicaa romelime dajgufebas daekisros 
adamianis uflebebis dacvis valdebuleba maSin rodesac igi 
moklebulia politikis gansazRvrisa da aRsrulebis SesaZleblobas. 

(3) mesame kriteriumi aris teritoriuli NSA-is damoukidebeli 
moqmedeba. radganac valdebulebebi Zalauflebis ganxoricielebis 
Sedegad warmoiSoba, pasuxismgeblobac mxolod iseT aqtorebs unda 
daekisroT, romlebsac SeuZliaT aRniSnuli Zalaufleba 
damoukideblad ganaxorcielon da romlebsac SeswevT unari 
damoukideblad Secvalon TavianTi qmedebebi sadac saWiroa. NSA-ebis 
SemTxvevaSi damoukideblobis kriteriumi ufro faqtobrivi 
xasiaTisaa vidre normatiuli da am mxriv gansxvavdeba es 
saxelmwifoebriobisagan, romelsac damoukideblobis kriteriumi 
Tandayolilad samarTlebrivad aqvs miniWebuli.343 aqve aRsaniSnavia, 
rom is NSA-ebi, romlebic saxelmwifos konstituciuri wyobilebis 
qveS moqmedeben, mag. rogoricaa avtonomiuri regionebi, prima facie 

ganixilebian, rogorc saxelmwifos kontrolis qveS da Sesabamisad 
maT nebismier qmedebaze pasuxismgebloba ekisreba saxelmwifos.344 
xolo pasuxismgebloba iseTi NSA-ebis qmedebebisTvis, romlebic sxva 
saxelmwifoebis an individebis efeqtiani an zogadi kontrolis qveS 
arian, ekisrebaT swored am saxelmwifoebs/individebs da Sesabamisad 
NSA-ebis pirdapiri pasuxismgebloba gamoiricxeba.345 

samxedro okupaciis dros, okupaciis saerTaSoriso samarTlis 
mixedviT, okupant Zalas ar SeuZlia gamoricxos sakuTari 
pasuxismgebloba Jenevis me-4 konvenciis dacviT mosargeble pirebis 
mimarT okupirebuli teritoriebis adgilobriv xelisuflebasTan 
raime saxis SeTanxmebis dadebis gziT,346 Tumca praqtikaSi, Tuki 
adgilobrivi mmarTvelobis organoebs SeswevT unari ganaxorcielon 
Zalaufleba sakuTari diskreciiT, okupanti Zalisgan Caurevlad, 
maSin am ukanasknelisaTvis adamianis uflebaTa sferoSi 
pasuxismgeblobis dakisreba azrs moklebuli iqneba. efeqtiani 
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kontroli SeiZleba gaziarebuli iyos ramdenime Zalas Soris da 
Sesabamisad am kontrolis Sedegad warmoSobili valdebulebebi da 
Tanmdevi pasuxismgeblobac imgvaradve unda iyos gaziarebuli. ase 
rom, adamianis uflebaTa dacvis valdebuleba okupant Zalas 
avtomaturad ar unda daekisros mxolod da mxolod im faqtis gamo 
rom is axdens samxedro okupacias, aramed mxedvelobaSi unda iqnes 
miRebuli im kontrolis xarisxi, romelsac es Zala axorcielebs 
konkretul teritoriaze da Tuki dadgindeba rom okupanti Zala ver 
axorcielebs samTavrobo funqciur kontrols am teritoriaze, maSin 
iq Cadenil adamianis uflebaTa darRvevebze pasuxismgebloba 
daekisreba okupirebuli teritoriebis adgilobriv xelisuflebas. 

 

4.4.2. palestinis magaliTi 

dasavleT sanapiroze moqmedi palestinuri avtonomia da Razas 
seqtoridan operirebadi hamasi ganekuTvnebian teritoriul NSA–ebs. 
palestinuri avtonomia moqmedebs arasuverenul teritoriaze, 
romelic israelis zogadi okupaciis qveS imyofeba, Tumca ZiriTad 
SemTxvevebSi avtonomiis mmarTveloba israelisagan absoluturad 
gamijnuli da damoukidebelia, xolo hamasi ki efeqtiani 
teritoriuli kontrolis meSveobiT Razas seqtorSi moqmedebs 
avtonomiurad araTu israelisagan aramed PA–gan damoukidebladac 
ki, romelic palestineli xalxis warmomadgenlad miiCneva.347 

palestinel xalxs aqvs TviTgamorkvevis ufleba da isini iRwvian am 
uflebis realizaciis kulminaciisaken, rac saxelmwifoebriobas 
gulisxmobs, palestineli xalxis TviTgamorkvevis uflebis arseboba 
sadavo israelis mxridanac ar gamxdara.348 Tumca mosazreba imis 
Sesaxeb rom TviTgamorkvevis uflebis mqone arasaxelmwifoebrivi 
warmonaqmnebi ar unda izRudebodnen adamianis uflebaTa samarTlis 
valdebulebebiT manam sanam isini ar miaRweven TavianT umTavres 
mizans – saxelmwifoebriobas, gaumarTlebelia, Sesabamisad NSA–is 
mier Tavisi TviTgamorkvevis uflebis sruli realizaciis 
warumatebeli mcdeloba (rac politikur damoukideblobas da 
saxelmwifos SeqmnaSi mdgomareobs) ar niSnavs rom es warmonaqmni 
avtomaturad gaTavisuflebulia adamianis uflebaTa samarTlidan 
momdinare valdebulebebisagan.349 

imisaTvis rom dadgindes arian Tu ara palestinuri avtonomia da 
hamasi pasuxismgebeli adamianis uflebaTa saerTaSoriso samarTlis 
mixedviT, saWiroa am warmonaqmnebis buneba gaanalizebuli iqnes 
zemoT mocemuli kriteriumebis safuZvelze. 
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teritoriuli kontroli: 

 
pirveli intifadas dasrulebis Semdeg oslos SeTanxmebis 
safuZvelze palestinuri ganmanTavisuflebeli organizacia 
(SemdgomSi aseve PLO) aRiarebul iqna palestineli xalxis 
warmomadgenlad da daarsda palestinuri naxevrad avtonomia, 
romelsac samarTavad gadaeca dasavleT sanapiro da Razas seqtori. 
israelma palestinis mmarTvel Zalas, faThis partias, misca ufleba 
rom moexdina palestinis mosaxleobis samoqalaqo cxovrebis marTva 
da administrireba. oslos SeTanxmebiT aseve palestinuri 
tritoriebi daiyo sam qve-arealad, A, B da C.350 meore intifadas 
Semdeg israelis mier teritoriaze kontrolis palestinisaTvis 
gadacemis procesi SeCerda da dResdReobiT A da B areali 
erToblivad Seadgens palestinis teritoriis 38%, xolo danarCeni 
62% ki C areals miekuTvneba.351 dasavleT sanapiros ganapira 
regionebSi mainc igrZnoba IDF-is samxedro yofna am teritoriaze. 

2005 wels israeli calmxrivad gamovida Razas seqtoridan da 
daacariela iq arsebuli yvela ebrauli dasaxlebac. am momentidan 
dRemde israeli irwmuneba rom Razas seqtoris samxedro okupacia 
dasrulda.352 rogorc ganmartebuli aqvs israelis uzenaes 
sasamarTlos: 

“2005 wlis seqtembris Semdeg israels aRar aqvs efeqtiani 
kontroli RazaSi mimdinare movlenebze. samxedro 
mmarTveloba, romelic am teritoriaze arsebobda warsulSi, 
dasrulda mTavrobis gadawyvetilebiT; israelis jariskacebi 
aRar arian Razas teritoriaze ganlagebulni mudmivad da 
isini aRarc ganageben iq mimdinare situacias.”353 

rogorc Cans israelma srulad gadasca palestinur avtonomias 
suvereniteti A arealSi xolo nawilobriv ki B arealSi, israeli 
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aseve mTlianad gamovida Razas seqtoridan354 da aRniSnuli 
teritoriebi samarTavad dautova Sesabamisad PA–sa da hamass. is 
faqti rom zemoT aRniSnul teritoriebze israeli ar axorcielebs 
arc samxedro da arc samoqalaqo samTavrobo funqciebs mianiSnebs 
imaze, rom PA da hamasi, rogorc arasaxelmwifoebrivi warmonaqmnebi, 
namdvilad akmayofileben NSA–Ta pasuxismgeblobis testis pirvel 
kriteriums. (teritoriis efeqtiani kontroli) Tumca aucileblad 
aRsaniSnavia is faqti rom adamianis uflebaTa samarTlis 
darRvevisaTvis PA-s pasuxismgebloba ar SeiZleba gavrceldes mis 
sruli kontrolis qveS myofi teritoriis miRma da Semoifargleba 
mxolod A arealiT, maSin rodesac hamass daekisreba pasuxismgebloba 
Razas seqtoris mTels teritoriaze momxdari adamianis uflebebis 
darRvevebisaTvis. 

 
struqtura da organizebuloba: 
 
palestinur avtonomias hyavs arCeuli prezidenti da sakanonmdeblo 
sabWo. avtonomia dasavleT sanapiros sxvdasxva nawilebSi 
gansxvavebuli xarisxis mmarTvelobas axorcielebs. miuxedavad imisa 
rom palestinuri kanonmdebloba formalurad Razas seqtorSic 
vrceldeba, realurad PA–s ar gaaCnia aranairi kontroli Razaze. 
2006 wels, palestinis sakanonmdeblo sabWos arCevnebSi 
teroristuli organizacia hamasis warmomadgenlebma umravlesoba 
moipoves. es arCevnebi demokratiulad Catarebulad Sefasda. 2007 
wels hamasma Zaladobrivi meTodebiT palestinuri avtonomiis 
mmarTveloba gandevna Razadan da mas Semdeg inarCunebs seqtorSi 
usafrTxoebis Zalebze srul kontrols, xolo palestinuri 
avtonomia ganlagda dasavleT sanapiroSi da mas 2005 wlidan 
moyolebuli prezidenti abu mazeni marTavs.355 

hamassa da palestinur avtonomias Soris orjer iyo erTiani 
mTavrobis formirebis mcdeloba, Tumca orive aseTi mcdeloba 
uSedegod sruldeboda 2006 da 2007 wels. 2006 wels dapirispirebam 
SeiaraRebuli da Zaladobrivi saxec ki miiRo. abu mazenma premier 
ministrad Tavisi partiis warmomadgeneli daniSna, rasac hamasi ar 
daeTanxma radgan saxeze ar iyo PLC-is Tanxmoba, Tumca msofliom 
aRiara abu mazenis es svla da palestinuri avtonomia miiCnia 
palestinis erTaderT legitimur xelisuflebad.356 2014 wels 
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palestinis mmarTvelobaze pretenziis mqone orive Zalas kvlav 
hqonda mcdeloba erTiani mTavroba CamoeyalibebinaT, rasac miesalma 
gaero,357 Tumca sabolood es mcdelobac uSedego aRmoCnda. 

dasavleT sanapiroze PA akontrolebs SezRudul teritorias da am 
teritoriaze arsebul samTavrobo institutebs, rogoricaa 
sasamarTlo, cixeebi, sajaro administraciis samsaxurebi, 
saganmanaTleblo institutebi, jandacvis da socialuri 
momsaxurebis dawesebulebebi da usafrTxoebis Zalebi. daaxloebiT 
120 qveyana PA–s aRiarebs rogorc saxelmwifos, Tumca gaero-s 
farglebSi palestina miiCneva e.w. “kvazi-saxelmwifod” saerTaSoriso 
samarTlis gadmosaxedidan. bolo droindeli mcdelobis 
warumateblad dasrulebis Semdeg, rac gulisxmobda gaero-Si sruli 
wevris statusis miRebas, palestinis prezidentma abu mazenma 
moaxerxa palestinisaTvis “arawevri damkvirvebeli saxelmwifos” 
statusis mopoveba, Tumca am statusis samarTlebrivi mxare 
bundovania, radgan gaero-s wesdeba msgavs statuss ar 
iTvaliswinebs.358 

hamasi warmoadgens teroristul organizacias da amavdroulad 
masobriv socialur, politikur da religiur moZraobasac. 
dajgufebas aqvs sakuTari wesdeba da struqtura, romlis 
safuZvelzec dafuZnebulia organizaciis samxedro da politikuri 
frTa. hamasis samxedro da politikuri liderebi saqmianobas 
ZiriTadad Razadan ewevian, Tumca organizacias warmomadgenlobebi 
aqvs dasavleT sanapiroSi, TeiranSi, damaskosa da amanSi. politikur 
da samxedro frTebs Soris kavSiris xarisxi bundovania.359 

miuxedavad imisa, rom PA–sa da hamasis erToblivi mTavrobis 
formirebis sakiTxi jer kidev bolomde naTeli araa, cal-calke am 
warmonaqmnebis organizebuli struqtura mianiSnebs rom orive NSA-ma 
miaRwia im zRvars, rac saWiroa meore kriteriumisaTvis (funqciuri 
aparatis arseboba) da Sesabamisad SesaZlebelia maTi 
pasuxismgeblobis dayeneba adamianis uflebaTa saerTaSoriso 
samarTlis darRvevisaTvis. 2009 wels e.w. goldstounis komisiam 
daadgina, rom NSA-ebs, romlebic axorcieleben samTavrobo 
funqciebis msgavs mmarTvelobas teritoriul erTeulze, ekisrebaT 
adamianis uflebaTa pativiscemis valdebuleba; es debuleba zustad 
Seesabameba rogorc hamass, ise palestinur avtonomias. komisiam 
Semdeg ufro detaluri ganmarteba gaakeTa da daadgina, rom: 
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“SeiaraRebuli konfliqtis yvela mxares aqvs valdebuleba 
rom uzrunvelyos yvelas mimarT adamianis uflebebis 
moqmedeba. [...] Razas mmarTvelobas aqvs valdebuleba pativi 
sces adamianis uflebebs da uzrunvelyos maTi realizeba 
Razas mosaxleobis mier, imdenad ramdenadac, Razas 
mmarTveloba axorcielebs teritoriis efeqtian kontrols, 
maT Soris aRmasrulebel da marTlmsajulebis 
administrirebis sferoSic.”360 

 
damoukideblad moqmedeba: 
 
Razadan gamosvlis Semdeg, Razas mmarTvelobis israelze 
damokidebuleba Semoifargleba mxolod am ukanasknelis 
valdebulebiT rom miawodos Razas ZiriTadi saWiroebebi. rogorc 
israelis uzenaesi sasamarlos mier dadginda: 

“israelsa da Razas seqtoris teritorias Soris samxedro 
mmarTvelobis wlebis ganmavlobaSi Camoyalibebuli 
urTierTobebobis Sedegad Razas seqtori amJamad srulad 
damokidebulia israelisagan eleqtroenergiis mowodebaze.”361 

Raza arc egvipteze araa damokidebuli. 1967 wlamdec ki, manam sanam 
israeli Razas seqtors daikavebda, egvipte Razas ganixilavda 
rogorc gancalkevebul anklavs da misi aneqsia arasodes 
ganuxorcielebia; Razas mosaxleobisaTvis egvipturi moqalaqeobis 
miRebis SeTavazeba ar momxdara da metic, egviptesa da israels 
Soris miRweuli samSvidobo SeTanxmebiT egvipte israelisagan 
moiTxovda mxolod sinas naxevarkunZulis gaTavisuflebas da ara 
Razas seqtoris, rac arapirdapir mianiSnebda imaze rom egvipte 
Razaze dominantobis pretenzias aRar acxadebda.362 

oslos SeTanxmebis dadebis Semdeg israelma sakmaod farTo 
avtonomia gadasca PA-s riTac gamoricxavda palestinuri 
mmarTvelobis Sida saqmeebSi Tavis samomavlo CarTulobas. amJamadac 
palestinuri avtonomia imarTeba iseTi mTavrobis mier, romelic 
moqmedebs damoukideblad. 1988 wels mosaxleobisadmi mimarTvaSi363 
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iordaniis mefe huseinma ganacxada samefos calmxrivi 
gadawyvetilebis Sesaxeb, rom gaewyvita samarTlebrivi da 
administraciuli kavSiri mdinare iordaniis or sanapiros Soris da 
am gziT eRiarebina palestineli xalxis neba, rom TviTgamorkvevis 
uflebaze miTiTebiT gamoyofodnen iordanias da SeeqmnaT TavianTi 
damoukidebeli saxelmwifo. aRniSnuli ganacxadeba SeiZleba 
moyvanil iqnes imis dasturad, rom mas Semdeg iordania aRar 
axorcielebs palestinis arc efeqtian da arc zogad kontrols da 
rom man uari ganacxada yvela uflebasa da upiratesobaze 
palestineli xalxis TviTgamorkvevis uflebis realizebis 
sasargeblod. 

mas Semdeg rac gaanalizebul iqna israelis, egviptis an iordaniis 
savaraudo Careva hamasis da palestinuri avtonomiis funqciebSi, 
SegviZlia davaskvnaT, rom arc-erTi es qveyana dRevandeli 
mdgomareobiT ar aris arc efeqtianad da arc zogadad CarTuli 
xsenebuli NSA–ebis mmarTvelobaSi, ase rom maTi qmedebebi unda 
ganixilebodes damoukideblad ganxorcielebulad da Sesabamisad 
arasaxelmwifoebrivi warmonaqmnebis pasuxismgeblobis testis es 
bolo kriteriumic dakmayofilebulad SegviZlia miviCnioT. 

mocemul TavSi ganviTarebuli msjelobidan gamomdinare SeiZleba 
davaskvnaT, rom okupirebul teritoriaze adamianis uflebebis 
darRvevaze pasuxismgeblobis sakiTxi pirdapiraa mibmuli 
teritoriis kontrolTan. logikuria, rom pasuxismgebloba 
daekisreba mas, vinc akontrolebs konkretul teritorias da visac 
evaleba am teritoriaze adamianis uflebebis dacva da dacvis 
uzrunvelyofa. im SemTxvevaSi, rodesac okupanti Zala efeqtianad 
akontrolebs mTels okupirebul teritorias pasuxismgeblobis 
sakiTxis dayeneba martivia, rogorc erovnul ise saerTaSoriso 
samarTlis doneze, magram rodesac adgili aqvs arasaxelmwifoebrivi 
warmonaqmnis mier teritoriul kontrols saerTo okupaciis 
konteqstSi, maSin am warmonaqmnis pasuxismgebloba dadgindeba sam 
nawiliani testiT, romelic mocemul TavSia ganxiluli. 
amavdroulad, aRsaniSnavia, rom amgvari pasuxismgeblobis dakisreba 
mxolod Teoriulad aris SesaZlebeli, radgan praqtikaSi ar 
arsebobs forumi, romelic arasaxelmwifoebrivi warmonaqmnis 
(rogorc erTiani instituciis da ara calkeul individTa erTobis) 
saerTaSoriso samarTlebriv pasuxismgeblobas ganixilavs adamianis 
uflebaTa saerTaSoriso samarTlis darRvevisaTvis. miuxedavad amisa, 
Teoriul doneze mainc mniSvnelovania mkafiod iqnas gamijnuli 
pasuxismgebloba, romelic okupant Zalas ekisreba okupirebuli 
teritoriis administrirebisas da pasuxismgebloba, romelic 
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okupirebul teritoriaze moqmed NSA–s ekisreba adamianis uflebebis 
darRvevisaTvis. 

 

5. sakuTrebis uflebis dacva samxedro okupaciis dros 

sakuTrebis dacvam adamianis uflebis statusi miiRo meoce saukunis 
meore naxevridan adamianis uflebaTa dacvis saerTaSoriso 

dokumentebSi asaxvis Sedegad. sakuTrebis uflebam gansakuTrebuli 
mniSvneloba SeiZina rogorc individis Tavisuflebisa da ekonomikuri 

avtonomiis nawilma da, zogadad, pirovnebis Tavisufali ganviTarebis 

erT-erTma ZiriTadma elementma.364 amasTanave, meoce saukunis Sua 
periodamde gacilebiT adre kerZo sakuTreba saerTaSoriso samarTlis 

dacvis obieqti iyo. es dacva gansakuTrebulad warmoCnda samxedro 
moqmedebebisas da mis Semdgom periodSi teritoriis okupaciisas 

sakuTrebis uflebis specialuri garantiebis SemoRebiT. 

Zvelad, saerTaSoriso samarTlis CveulebiTi normebis mixedviT, 
meomar mxares SeeZlo mTeli kerZo sakuTrebis CamorTmeva, rasac ki 
okupirebul teritoriaze naxavda. sakuTrebis uflebis 
xelSeuxeblobis amJamindeli koncefcia ki saxelmwifoTa praqtikis 
nawili ukve mecxramete saukunis dasawyisidan gaxda.365 maSin, 
rodesac okupirebul teritoriebze sakuTrebis uflebis SezRudvis 
blanketurma akrZalvam damkvidrebuli praqtikis saxe miRo, kvlavac 
sadavod rCeboda sakiTxi, Tu ra SemTxvevebSi SeeZlo okupant Zalas, 
gamonaklisis saxiT, kerZo sakuTrebis CamorTmeva.366 okupanti Zalis 
mier sakuTrebis uflebis SezRudvis uflebamosilebasTan 
dakavSirebiT Tanamedrove saerTaSoriso samarTali icnobs or 
ZiriTad princips: a) okupants ar SeuZlia sakuTari gamdidrebis 
mizniT kerZo sakuTrebis CamorTmeva; da b) okupanti Zalis mier 
sakuTrebis uflebis nebismier SezRudvas unda mosdevdes adekvaturi 
kompensireba.367 

winamdebare TavSi ganxilulia saerTaSoriso samarTlebrivi normebi, 
romlebic awesrigebs okupirebul teritoriaze sakuTrebis uflebis 

dacvis garantiebs; aseve ganxilulia im uflebamosilebis farglebi, 
rac okupant Zalas aqvs okupirebul teritoriaze mcxovrebi 

mosaxleobis qonebasTan mopyrobis kuTxiT da, bolos, gaanalizebulia 
adamianis uflebaTa evropuli sasamarTlos praqtika okupirebul 
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teritoriaze konvenciiT daculi sakuTrebis uflebis gavrcelebasTan 
mimarTebiT. 

 

5.1. samxedro okupaciisas sakuTrebis uflebis maregulirebeli 
saerTaSoriso samarTlebrivi baza 

5.1.1.  haagis samarTlis winare periodi 

mecxramete saukunis bolosaken omis samarTalSi ukve ganmtkicebuli 
iyo principi, rom SeuiaraRebeli moqalaqis pirovneba, sakuTreba da 
Rirseba, samxedro aucileblobis gaTvaliswinebiT, SeZlebisdagvarad 
unda yofiliyo daculi.368 es imxanad ukve erTgvari tendencia iyo, 
rasac yvela meomari mxare iziarebda mowinaaRmdege mxaris 
samoqalaqo mosaxleobis pirovnul da qonebriv uflebebTan 
mimarTebiT rogorc okupirebul, ise araokupirebul teritoriebze.369 
aRniSnuli principi Sesabamisad aisaxa liberis kodeqsSic.370 am 

principis realizebis sirTule  „samxedro aucileblobis“ 
gaTvaliswinebaa. garda zemoT dasaxelebuli debulebisa, liberis 
kodeqsSi kidev Svidi sxva muxli exeba pirovnuli da qonebrivi 
uflebebis dacvas. am rva muxlidan oTxi uSualod pirovnul 
uflebebs exeba, sami pirovnulsa da qonebrivs erTdroulad, mxolod 
erTi muxlia, romelic eqskluziurad sakuTrebis uflebas exeba. 
pirovnuli uflebebis konteqstSi kodeqsi ar iTvaliswinebs 
samxedro aucileblobis gamo maTi SezRudvis SesaZleblobas 
okupirebul teritoriebze. sakuTrebis uflebis Sesaxeb dokumenti 
adgens, rom samxedro okupaciis dros mSvidobiani moqalaqeebis 
sakuTrebis ufleba xelSeuxebelia da dauSvebelia sakuTrebis raime 
saxiT ganadgureba, gaZarcva, mitaceba an aoxreba, Tumca kerZo 
sakuTreba SeiZleba CamorTmeul iqnes mesakuTris mier Cadenili 
danaSaulis sasjelis saxiT, an gadasaxadis, iZulebiTi sesxis, 
samxedro miznebisaTvis rekviziciis  formiT, an saokupacio jaris 
kerZo sakuTrebaSi ganTavsebis mizniT.371 

im periodis mecnierebi metwilad iziarebdnen liberis pozicias imis 
Sesaxeb, rom okupanti Zalis mier kerZo sakuTrebis CamorTmeva ar 
unda moxdes, garda gamonaklisi SemTxvevebisa, rogoradac 
saxeldeboda: rekvizicia, kontribucia, gadasaxadebi, jarimebi, kerZo 
sakuTrebaSi arsebuli satransporto da sakomunikacio saSualebebis, 
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370

Lieber Code, supra, n.203, section I. 
371

Graber, D.A. The Development of the Law of Belligerent Occupation 1864-1914 A Historical Survey, New 

York, 1949, p.193. 



121 
 

aseve iaraRisa da sabrZolo masalis CamorTmeva.372 zogierTi 
mecnieris mosazrebiT, imdroindeli saerTaSoriso samarTali 
araorazrovnad aRiarebda okupaciis dros kerZo sakuTrebis 
absolutur xelSeuxeblobas, radgan sakuTrebis ufleba bunebiT 
xelSeuxebeli uflebaa da oms, rogorc faqtobriv mocemulobas, 
misi am xasiaTis Secvla ar SeeZlo. am mosazrebis momxreebi aseve 
asabuTebdnen, rom kerZo sakuTrebis xelyofa gaumarTlebelia, 
radgan kerZo pirebi omze pasuxismgebeli arian ara individualurad, 
aramed koleqtiurad, rogorc sakuTari saxelmwifos moqalaqeebi da, 
Sesabamisad, maTTvis zianis miyenebac mxolod koleqtiurad unda 
moxdes da ara individualurad;373 meore mxriv, zogierTi mecnieri 
miiCnevda, rom okupaciis dros okupanti Zalis mxridan kerZo 
sakuTrebis dacva am ukanasknelis mxridan keTilSobilebis 
gamoxatulebaa, imdenad, ramdenadac mas kerZo sakuTrebis 
CamorTmevis ufleba aqvs rekviziciis, kontribuciis, gadasaxadebis, 
jarimebisa Tu sxva misTvis sasurveli formiT.374 

okupaciis dros sakuTrebis uflebis dacva aseve aisaxa briuselis 
deklaraciaSic, romlis proeqtze muSaobisasac principi - jarebma 
pativi unda scen okupirebul qveyanaSi kerZo sakuTrebas da 
arasodes gaanadguron sakuTreba gadaudebeli saWiroebis gareSe - 
mTavar qvakuTxedad iqca.375 briuselis deklaraciis kritikosebi, 
liberis kodeqsis msgavsad, imeorebdnen imave pozicias, rom okupanti 
Zala ar iZens aranair uflebas okupirebul teritoriaze arsebul 
kerZo sakuTrebaze, Tumca, samxedro aucileblobidan gamomdinare, 
mas SeuZlia kerZo sakuTrebis CamorTmeva, dayadaReba da 
ganadgurebac ki.376 zogierTi mkvlevari miiCnevs, rom amgvari 
gadaudebeli aucileblobis RonisZiebebi unda Sefasdes uSualod 
omis mimdinareobisas arsebuli garemoebebis mxedvelobaSi miRebiT 
da ara mis Semdgom periodSi.377 

liberis kodeqsis msgavsad, oqsfordis samxedro saxelmZRvaneloc378 
awesrigebs okupaciisas sakuTrebis uflebis dacvas. saxelmZRvanelos 
54-e muxli acxadebs, rom individualuri Tu koleqtiuri kerZo 
sakuTreba daculi unda iyos da dauSvebelia misi konfiskacia, 
Tumca am zogadi wesidan gamonakliss exeba Semdgomi muxlebi, 
romlebSic CamoTvlilia kerZo sakuTrebaSi arsebuli satransporto 
da sakomunikacio saSualebebi, iaraRi da sabrZolo masalebi, 
rogorc konfiskacias daqvemdebarebuli qoneba, aseve sakiTxi exeba 
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okupanti Zalis mier rekviziciisa da kontribuciis dakisrebis 
uflebasac.379  

mecxramete saukunis miwuruls ukve aSkarad iyo Camoyalibebuli 
principi, rom okupaciis dros sakuTrebis ufleba daculia, garda 
samxedro aucileblobiT gamowveuli saWiroebisa, amavdroulad ukve 
viTardeboda mosazreba, rom aseTi saWiroebisas sakuTrebis uflebis 
SezRudva unda yofiliyo proporciuli im upiratesobisa, rasac 
saokupacio jari amgvari SezRudviT miiRebda.380 

 

5.1.2. haagis samarTali 

haagis regulaciebi xmeleTze omis kanonebisa da Cveulebebis dacvis 
konvenciis ganuyofeli nawilia.381 regulaciebis mesame seqcia Seicavs 
TxuTmet muxls, romlebic exeba mowinaaRmdegis teritoriis 
samxedro okupacias.382 am  debulebebis mTavari qvakuTxedia 43-e 
muxli, romelic avaldebulebs okupant Zalas, rom mis xelT 
arsebuli yvelanairi saSualebiT maqsimalurad uzrunvelyos 
okupirebul teritoriaze sajaro wesrigisa da usafrTxoebis dacva; 
aseve okupanti mxare valdebulia, dakavebul teritoriaze moqmed 
kanonmdeblobas pativi sces, Tu es absoluturad gamoricxuli ar 
aris samxedro TvalsazrisiT.383 rac Seexeba okupirebul 
teritoriaze sakuTrebis uflebas, haagis regulaciebi 
erTmaneTisagan ganasxvavebs sajaro da kerZo sakuTrebas. pirvelTan 
dakavSirebiT, regulaciebis debulebebi nebas rTavs okupants, 
Tavisuflad isargeblos sajaro sakuTrebiT rogorc 
uzufruqtuarma ise, rom masze sakuTrebis ufleba ar miiRos,384 
xolo kerZo sakuTrebis mopyrobasTan dakavSirebiT, Sesabamisi 
muxlebi avaldebulebs okupant Zalas sakuTrebis uflebis dacvas. am 
uflebiT dacul sferoSi Careva kontribuciis, rekviziciis Tu 
yadaRis formiT mxolod da mxolod daSvebulia Sesabamisi 
winapirobebis arsebobis SemTxvevaSi da amisaTvis dadgenili 
proceduris sruli dacviT. amasTanave, mowinaaRmdege mxaris kerZo 
sakuTrebis konfiskacia, iseve rogorc mitaceba kanongareSedaa 
gamocxadebuli.385 aRsaniSnavia, rom haagis regulaciebis mixedviT, 
religiuri, saqvelmoqmedo, saganmanaTleblo, samxatvro da 
                         
379

Ibid, art.54 et. al.  
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samecniero organizaciebis qoneba, Tundac saxelmwifo sakuTrebaSi 
arsebuli, okupaciis miznebisaTvis kerZo sakuTrebad ganixileba.386 
haagis regulaciebis mesame seqcia mecxramete saukunis miwuruls 
mecnierebis mier ganviTarebuli omisa da ekonomikis 
urTierTmimarTebis ideis gamoZaxilia, romlis mixedviTac omi 
mimarTuli iyo mxolod suveren saxelmwifosa da misi armiis 
winaaRmdeg da ara kerZo pirebisa da moqalaqeebisadmi.387 garda amisa, 
am periodisaTvis ukve naTlad iyo Camoyalibebuli gansxvaveba 
dapyrobasa da okupacias Soris: Tuki adre teritoriis yvelanairi 
dakaveba dapyrobad miiCneoda, rac dampyrobels aZlevda uflebas, 
dakavebul teritorias, masze mcxovreb mosaxleobasa da maT 
sakuTrebas mopyroboda rogorc sakuTars, okupacia ganixileboda 
omis erT-erT fazad, romlis drosac okupanti Zala ar iRebs 
aranair mudmiv uflebas dakavebul teritoriaze, aramed gvevlineba 
rogorc am teritoriis droebiTi administratori.388 Sesabamisad, 
okupirebul teritoriaze moqmedi kanonebis dacvac ukve okupanti 
mxaris samarTlebrivi valdebuleba gaxda da am teritoriaze 
mcxovrebi mosaxleobis sakuTrebis uflebac xelSeuxeblad 
gamocxadda,389 radgan okupaciis dros moqmedi samarTlebrivi reJimis 
mTavari arsi aris sajaro wesrigis SenarCuneba da cxovrebis 
Cveulebrivi ritmis gangrZobiToba,390 raTa teritoriis 
administrirebis cvlileba uaryofiTad ar aisaxos samoqalaqo 
mosaxleobaze da maT uflebebze, maT Soris sakuTrebis uflebaze.  

haagis regulaciebis ZiriTadi principebia okupirebul teritoriaze 
mcxovrebi mosaxleobisa da devnili suverenis interesebis dacva. 
sakuTrebis uflebis uzrunvelyofa ki pirveli principis nawilad 
iTvleba.391 rogorc aRiniSna, haagis regulaciebi mainc uSvebs 
gamonakliss, Tu ra SemTxvevaSi SeuZlia okupant Zalas, Caerios 
kerZo sakuTrebis uflebiT dacul sferoSi. TiToeuli es SemTxveva 
detalurad aris ganxiluli momdevno qveTavSi. zogadad ki, okupants 
okupirebuli teritoriis ekonomikur cxovrebaSi Careva mxolod 
ramdenime mizeziT SeuZlia gaamarTlos: a) rom daikmayofilos 
Tavisi samxedro da usafrTxoebis saWiroebebi; b) rom aanazRauros 
samxedro okupaciasTan dakavSirebuli xarjebi da g) rom daicvas 
okupirebuli teritoriebis mkvidri mosaxleobis interesebi da 
keTildReoba.392 
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pirveli msoflio omis dros okupirebul teritoriebze sakuTrebis 
uflebis dacva met-naklebad jdeboda haagis regulaciebis CarCoSi,393 
Tumca meore msoflio omis dros germaniis jarebis praqtika 
umetesad uxeSad arRvevda haagis regulaciebiT gansazRvrul 
sakuTrebis uflebis dacvis farglebs. niurnbergis tribunalis 
dros gansasjelebis mTavari argumenti iyo, rom haagis regulaciebi 
moZvelebuli iyo gamosayeneblad, miTumetes, sayovelTao omianobis 
periodSi. brladebulebis es argumenti tribunalma ar gaiziara da 
haagis samarTali saerTaSoriso CveulebiTi samarTlis nawilad 
miiCnia, rac vrceldeboda okupirebul teritoriebze.394 

meore msoflio omis Semdgom saerTaSoriso sazogadoebis mcdeloba, 
rom SeevsoT da ganevrcoT haagis samarTali, 1949 wlis omis 
msxverplTa dacvis Sesaxeb Jenevis oTxi konvenciis miRebiT 
dasrulda. maTgan omis dros samoqalaqo mosaxleobis dacvis 
Sesaxeb Jenevis me-4 konvencia gansakuTrebul yuradRebas uTmobs 
okupirebul teritoriebze mcxovrebi mSvidobiani mosaxleobis 
uflebebis dacvas.395 vinaidan konvenciis debulebebi farTod 
awesrigebs ucxoelTa okupaciis reJimis qveS mcxovrebi moqalaqeebis 
pirovnul uflebebs, maTi sakuTrebis uflebis dacvis farglebi 
haagis CarCos ar gascdenia. imaves mtkiceba SeiZleba Jenevis 
konvenciebis 1977 wlis pirvel damatebiT oqmzec, romelic aseve 
vrceldeba okupirebul teritoriebze.396 aqedan gamomdinare, haagis 
regulaciebis mesame seqciis debulebebi dResdReobiTac rCeba 
saerTaSoriso samarTlis erTaderT moqmed wyarod, romelic 
awesrigebs okupirebul teritoriaze sakuTrebis uflebis 
samarTlebriv aspeqtebs da, miuxedavad im faqtisa, rom konvencia 
miRebulia saukuneze meti xnis win, is dResac srulad vrceldeba 
msoflioSi arsebul yvela okupirebul teritoriaze. 

 
5.2. okupanti mxaris mier kerZo sakuTrebis mopyrobasTan 
dakavSirebuli uflebamosilebis farglebi  

okupirebul teritoriaze kerZo sakuTrebis SezRudvisas okupant 
Zalas aqvs sakmaod farTo uflebamosileba, romelsac iRebs im 
faqtis gamo, rom igi droebiT adgilobrivi mmarTvelis rolSi 
anacvlebs legitimur suverens. haagis regulaciebis 43-e muxlis 
mixedviT, mas evaleba adgilobrivi kanonmdeblobis pativiscema, Tu 
es absoluturad gamoricxuli ar aris. adgilobriv kanonmdeblobaSi 
ki igulisxmeba dakavebul teritoriaze okupaciamde moqmedi 
samoqalaqo da sisxlis samarTlis kanonmdebloba, romelic 
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awesrigebs am teritoriaze mcxovrebi mosaxleobis yoveldRiur 
urTierTobas. rogorc wesi, umetesi qveynis kanonmdebloba 
iTvaliswinebs sakuTrebis uflebis SezRudvis SesaZleblobas 
saxelmwifos mxridan konkretul garemoebebSi. ZiriTadad, kerZo 
piris sakuTrebis CamorTmevisas saxelmwifos ekisreba kompensaciis 
valdebuleba, magram Tu okupirebul teritoriaze moqmedi 
kanonmdebloba aseT detalebs ar awesrigebs, maSin okupant Zalas 
eZleva uflebamosileba, Tavad moaxdinos amgvari urTierTobebis 
regulireba.397 

kerZo sakuTrebisadmi mopyroba okupant Zalas ramdenime gziT 
SeuZlia, rogorc es haagis regulaciebSia mocemuli: zogierTi 
maTgani srulad akrZalulia, zogierTi ki daSvebuli konkretul 
garemoebebSi.398 mizanSewonilia TiToeuli maTganis ganxilva. 

 
ganadgureba 
 
qonebis ganadgurebiT  calsaxaa, rom okupanti Zala ki ar iRebs 
qonebas sakuTrebaSi, aramed kerZo piri kargavs sakuTrebas. 
ganadgureba SeiZleba kanonierad moxdes samxedro moqmedebis 
warmarTvisas, mag., rodesac kerZo sakuTreba okupirebul 
teritoriaze mdebareobs, mas okupanti mxaris mowinaaRmdegeebi 
akontroleben da, Sesabamisad, samxedro samiznea.399 kerZo sakuTrebis 
ganadgureba okupirebul teritoriaze SeiZleba mxolod samxedro 
miznebiT gamarTldes.400 amavdroulad, okupant Zalas mainc aqvs 
valdebuleba, daicvas xelovnebis nimuSebi, istoriuli monumentebi 
an artefaqtebi, romlebic am kerZo sakuTrebaSi inaxeba. Tu kerZo 
sakuTreba brZolis xazze aRmoCndeba da gamoiyeneba samxedro 
obieqtad, misi ganadgurebis SemTxvevaSi naklebad savaraudoa, rom 
mesakuTres zarali aunazRaurdes. 

okupirebul teritoriaze kerZo sakuTrebis ganadgureba 
ganpirobebuli unda iyos mxolod ukiduresi samxedro saWiroebiT, 
romlis mtkicebis tvirTi okupant mxares ekisreba. marTlmsajulebis 
saerTaSoriso sasamarTlom kedlis sakonsultacio daskvnaSi miiCnia, 
rom samxedro saWiroeba SeiZleba gamamarTlebeli argumenti iyos 
ara mxolod uSualod samxedro moqmedebebis dros, aramed okupaciis 
periodSic, rodesac aqtiuri samxedro moqmedebebi aRar 
mimdinareobs.401 amasTanave, sasamarTlom gansaxilvel SemTxvevaSi ver 
daadgina samxedro saWiroeba da ganacxada, rom okupanti mxare 
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(israeli) valdebuli iyo, gadaexada kompensacia im pirebisaTvis, 
romlebsac sakuTrebis ufleba ukanonod SeelaxaT okupirebul 
teritoriaze.402 

israelis uzenaesi sasamarTloc iziarebs pozicias, rom okupirebul 
teritoriaze kerZo sakuTrebis ganadgureba SeiZleba ganpirobebuli 
iyos samxedro da usafrTxoebis miznebiT.403 barieris saqmeSi 
gansaxilvel SemTxvevaze sasamarTlom swored rom daadgina amgvari 
miznis arseboba, magram man damatebiT kriteriumad Semoitana 
proporciulobis principi, romelic aseve unda iqnes mxedvelobaSi 
miRebuli okupirebul teritoriaze kerZo sakuTrebis ganadgurebis 
dros. Sesabamisad, Tuki okupirebul teritoriaze mcxovrebi 
mosaxleobis sakuTrebis uflebis (aseve sxva uflebebis) Selaxva 
ufro meti zianis momtania maTTvis, vidre is samxedro upiratesoba, 
rasac maTi qonebis ganadgurebiT saokupacio jari iRebs, maSin 
amgvari praqtika SeuTavsebelia samxedro okupaciis saerTaSoriso 
samarTalTan.404 

 
Zarcva (mitaceba) 
 

haagis 47-e regulaciis mixedviT, „Zarcva formalurad ikrZaleba“.405 

am wesis absolutur xasiaTze miuTiTebs sityva „formalurad“, 
romelic gulisxmobs, rom okupanti jarisaTvis am wesis dacva 
oficialurad unda iyos moTxovnili. saokupacio jaris wevrebma ar 
unda miitacon okupirebul teritoriaze mcxovrebi mosaxleobis 
qoneba, piriqiT, maT prevenciis valdebulebac ki aqvT da, 
marTlmsajulebis saerTaSoriso sasamarTlos precedentuli 
samarTlis mixedviT, okupant Zalas aseve ekisreba pasuxismgebloba, 
Tuki mesame pirebi, rogoricaa, magaliTad, arasaxelmwifoebrivi 
SeiaraRebuli dajgufeba, okupirebul teritoriaze kerZo sakuTrebas 
itaceben da mosaxleobis sakuTrebis uflebas ukanonod laxaven. 
magaliTisaTvis, saqmis - kongos demokratiuli respublika ugandis 
winaaRmdeg - mixedviT, sasamarTlom ugandas, rogorc okupant Zalas, 
daakisra pasuxismgebloba im qmedebebisaTvis, romelTac 
arasaxelmwifoebrivi dajgufeba Cadioda okupirebul teritoriaze, 
maT Soris samoqalaqo mosaxleobis Zarcvisa da qonebis ukanono 
dauflebisaTvis.406  
 
rekvizicia 
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kerZo sakuTreba, romelic rekviziciiT SeiZleba miiRos okupantma 
Zalam, Semoifargleba mxolod iseTi kategoriis qonebiT, rac 
saWiroa saokupacio jaris saWiroebisaTvis. es SeiZleba moicavdes: 
sakvebs, sawvavs, nagebobebs jariskacebis gansaTavseblad, tansacmels 
an qsovils da zogierT SemTxvevaSi Tambaqosa da alkoholur 
sasmelsac ki.407 haagis regulaciebiT gansazRvruli proceduris 
mixedviT, rekviziciis Sesaxeb samxedro brZaneba unda gasces 
saokupacio jaris adgilobrivma meTaurma.408  igi SeiZleba arc iyos 
maRali rangis samxedro piri, magram am debulebis mizania 
pasuxismgeblobis aReba oficialuri piris mier, raTa Tavidan iqnes 
acilebuli  TiToeuli jariskacis mier kerZo sakuTrebis 
TviTneburi mitaceba.  

termin „saokupacio jaris saWiroebis“ ganmartebisas zogierTma 
tribunalma miiCnia, rom rekvizicia unda emsaxurebodes saokupacio 
jaris yoveldRiur saWiroebebs. is ar unda iyos gamouyenebeli, 
arasaWiro, romelic okupanti qveynis gamdidrebis mizniT xdeba an 
okupanti Zalis im sajariso danayofebs xmardeba, romlebic sxva 
adgilas aris dislocirebuli, an gadayidvisa da okupirebuli 
teritoriis da masze mcxovrebi mosaxleobis gaRaribebis mizniTaa 
nakarnaxevi. okupanti Zalis mier rekvizirebuli qonebis sakuTar 
qveyanaSi gatanac ukanonod aris miCneuli.409 

aqve gasaTvaliswinebelia is faqtic, rom rekvizicia SeiZleba Seexos 
mxolod iseT qonebas, romelic proporciulia okupirebuli 
teritoriis resursebisa, ise, rom adgilobrivi samoqalaqo 
mosaxleoba amiTi ar dazaraldes. rekviziciiT qonebis CamorTmevisas 
mesakuTres unda mieces qonebis Sesabamisi safasuri naRdi 
angariSsworebiT, an, Tu es SeuZlebelia, maSin qviTris meSveobiT, 
romlis ganaRdebac rac SeiZleba swrafad unda iyos SesaZlebeli.410 
am debulebis mizania kerZo mesakuTris interesebis dacva, rom mas 
dauyovnebliv mieces anazRaureba, an hqondes raime sabuTi xelT, 
romliTac mogvianebiT SeZlebs kuTvnili Tanxis miRebas. Sesabamisad, 
Tanamedrove epoqaSi mxolod naRdi angariSsworeba an qviTari ar 
unda miviCnioT anazRaurebis ualternativo meTodad, imdenad, 
ramdenadac muxlis mizani miRweuli SeiZleba iyos sxva gziTac (mag. 
sabanko gadaricxva da sxv.).  
 
konfiskacia 
 
haagis regulaciebis 46-e muxli krZalavs kerZo sakuTrebis 
konfiskacias. es muxli icavs sakuTrebis uflebas pirdapiri 
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konfiskaciisagan. debulebis mizania, okupanti Zalis mier ar moxdes 
okupirebul teritoriaze mcxovrebi samoqalaqo pirebisaTvis kerZo 
sakuTrebis CamorTmeva mxolod imitom, rom isini mowinaaRmdege 
mxaris moqalaqeebi arian. Tumca 46-e muxli ar icavs sakuTrebis 
CamorTmevas im formebiT, rac pirdapir daSvebulia haagis 
regulaciebiT. konfiskacia, rogorc sasjeli, jarima an gadasaxadis 
akrebis forma, daSvebulia.411 konfiskaciis amkrZalavi norma 
naklebadaa praqtikuli mniSvnelobis, is imeorebs 
CveulebiTsamarTlebriv normas okupirebul teritoriaze kerZo 
sakuTrebasTan mopyrobis Sesaxeb. 
 
yadaRa 
 
haagis samarTali okupant Zalas nebas rTavs, moaxdinos zogierTi 
kategoriis qonebis dayadaReba, miuxedavad imisa, rom es qoneba 
SeiZleba kerZo sakuTrebaSi iyos. am kategoriis qonebis amomwuravi 
CamonaTvalia 53-e regulaciaSi, romlis mixedviT, kerZo sakuTrebaSi 
arsebuli yvela saxmeleTo, sahaero Tu sazRvao xelsawyo, romlebic 
gamoiyeneba informaciis gadasacemad, pirTa an nivTebis 
transportirebisaTvis, sazRvao samarTliT gaTvaliswinebuli 
SemTxvevebis garda, iaraRis sawyobebi da sadgurebi da, zogadad, 
yvela saxis sabrZolo masala  SeiZleba dayadaRdes okupantis mier. 
amavdroulad, muxli Seicavs daTqmas, rom mSvidobis aRdgenis Semdeg 
es qoneba unda daubrundes kanonier mesakuTres da dadgindes 
kompensacia.412  

am debulebidan naTlad Cans, rom okupant Zalas ufleba aqvs, 
daayadaRos CamoTvlili qoneba yovelgvari samxedro saWiroebebis 
gareSec. mas aseve ar mouwevs imis mtkiceba, rom aseTi kategoriis 
qonebis dayadaReba emsaxureba saokupacio jaris yoveldRiur 
miznebs, rogorc es rekviziciis SemTxvevaSia, da, rac yvelaze 
mTavaria, okupant Zalas ar aqvs valdebuleba, mxedvelobaSi miiRos 
okupirebuli teritoriis ekonomikuri potenciali, rodesac kerZo 
sakuTrebaSi arsebul specialuri kategoriis qonebas daayadaRebs. am 
debulebis mizania, rom saokupacio jaris usafrTxoeba maqsimalurad 
iyos daculi yovelgvari samxedro Semotevisagan, radgan 
CamoTvlili qoneba yovelgvari adaptirebis gareSe SeiZleba 
gamoyenebul iqnes samxedro daniSnulebiT, ramac SeiZleba axali 
sabrZolo moqmedebebis wamowyeba gamoiwvios.413 haagis regulaciebi 
ar ukrZalavs okupants amgvarad dayadaRebuli qonebis gamoyenebas, 
Tumca ra daniSnulebiTac ar unda gamoiyenos saokupacio jarma 
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zemoT CamoTvlili qoneba, okupanti mxare masze sakuTrebis uflebas 
mainc ar iRebs.414 

 
kontribucia 
 
kontribucia ewodeba okupanti Zalis mier mosaxleobisagan akrebil 
arasagadasaxado Tanxas. haagis regulaciebi erTmaneTisagan 
ganasxvavebs kontribuciasa da rekvizicias.  rekviziciisas xdeba 
materialuri qonebis miReba okupantis mier, xolo kontribucia 
mxolod fuladi mosakrebliT SeiZleba gamoixatos. rogorc 
rekvizicia, ise  kontribuciac kanonieria, Tuki is emsaxureba 
saokupacio jaris saWiroebebs, Tumca kontribuciis SemTxvevaSi 
okupirebuli teritoriis administrirebac damatebulia rogorc 
gamamarTlebeli motivi.415 aRsaniSnavia, rom kontribuciis dakisrebis 
ufleba haagis samarTliT ar dawesebula, piriqiT, haagis konvenciam 
garkveulwilad SezRuda kidec CveulebiTsamarTlebrivi norma, 
romelic okupants aniWebda uflebamosilebas, yovelgvari mizezis 
gareSe moeTxova mosaxleobisagan kontribucia. regulaciebis 
mixedviT, kontribucia gansazRvrulia rogorc gadasaxadebis 
dakisrebis Semdgomi RonisZieba, romelic mxolod mimarTuli unda 
iyos an saokupacio jaris saWiroebisaTvis, an okupirebuli 
teritoriis saTanado administrirebisaTvis.416 rekviziciisagan 
gansxvavebiT, kontribucia ar gulisxmobs raime saxis kompensacias. 

vinaidan kontribucia SeiZleba dakisrebul iqnes mxolod jaris an 
teritoriis saWiroebisaTvis, ukanonoa iseTi kontribucia, romelsac 
okupanti Zala awesebs sakuTari warmoebuli omis xarjebis 
dasafaravad, okupirebuli teritoriis an misi mosaxleobis 
ekonomikuri mdgomareobis ganzrax gauaresebisaTvis, sakuTari 
saxelmwifos gamdidrebis an mosaxleobis koleqtiuri dasjisaTvis.417 

 
gadasaxadi 
 
haagis regulaciebis 48-e muxlis mixedviT, Tu okupanti Zala 
okupirebuli teritoriisaTvis saWiro gadasaxadebs agrovebs, man es 
unda ganaxorcielos, ramdenadac SesaZlebelia qveyanaSi arsebuli 
sagadasaxado sistemis Sesabamisad. aseve okupanti mxare valdebulia, 
teritoriis marTvis xarjebic iseve gaiRos, rogorc amas legitimuri 
suvereni akeTebda.418 48-e muxli 49-e muxlisagan imiT gansxvavdeba, 
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rom is gadasaxadis akrebis miznad pirdapir miuTiTebs mxolod 
okupirebuli teritoriis keTildReobasa da saWiroebas. Tavad muxli 
arc avaldebulebs da arc ukrZalavs okupant Zalas gadasaxadebis 
akrebas, aramed awesebs konkretul proceduras, romelic, ramdenadac 
SesaZlebelia, unda daicvas okupantma, Tuki is gadasaxadebis 
dakisrebas gadawyvets.419 

es debuleba ar gamoricxavs samxedro mmarTvelobis mier 
okupirebul teritoriaze arsebuli sagadasaxado ganakveTebis 
gazrdas an sxvanair cvlilebas, miTumetes, Tu aseTi modifikacia 
gamowveulia ekonomikuri cvlilebebiT an saomari mdgomareobiT. 
naTeli araa da gansaxilveli normidanac ar ikveTeba, ramdenad aris 
uflebamosili okupanti Zala, SemoiRos axali saxis gadasaxadi an 
mosakrebeli.420 marTalia, 48-e muxli amgvar praqtikas pirdapir ar 
adgens, magram konkretul SemTxvevebSi es gamarTlebuli SeiZleba 
iyos, radgan axali saWiroebebi axal saxsrebs moiTxovs, 
gansakuTrebiT gangrZobiTi okupaciis dros. aseT SemTxvevaSi 
legitimuri suverenic SeiZleba damdgariyo sagadasaxado 
kanonmdeblobisa da sistemis modificirebis saWiroebis winaSe. 
Sesabamisad, aseTi faqtebis uaryofam da imis mtkicebam, rom, radgan 
okupacia droebiTi xasiaTisaa, amitom okupant Zalas ar aqvs ufleba, 
sagadasaxado sistema Secvalos, SeiZleba xelyos okupirebuli 
teritoriisa da masze mcxovrebi mosaxleobis keTildReobisa da 
sajaro wesrigisa da usafrTxoebis uzrunvelyofis mizani, romlis 
dacvis upirvelesi valdebuleba swored okupant Zalas aqvs, 43-e 
muxlis mixedviT. 

 
5.3. adamianis uflebaTa evropuli sasamarTlos praqtika  

adamianis uflebaTa evropuli konvencia ramdenjerme iqna 
gamoyenebuli okupirebul teritoriaze sakuTrebis uflebis 
gavrcelebis sakiTxTan mimarTebiT. yvela SemTxvevaSi gansaxilveli 
saqmeebi exeboda kviprosel berZenTa uZrav qonebas, romelic 
mdebareobda TurqeTis mier okupirebul CrdiloeT kviprosSi.421 
ganmcxadebelTa ZiriTadi argumenti is iyo, rom maT 1974 wlidan 
SeezRudaT TavianT sakuTrebaze wvdomis, kontrolis, gamoyenebisa da 
sargeblobis SesaZlebloba mopasuxe mTavrobis mier. 

kviprosis mier TurqeTis winaaRmdeg wamowyebuli Tavdapirveli sami 
saxelmwifoTaSorisi dava adamianis uflebaTa evropul komisiaSi 
dasrulda am ukanasknelis mier moxsenebis miRebiT, romlis mixedviT, 
                         
419
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TurqeTs pasuxismgebloba daekisra, inter alia, CrdiloeT kviprosSi 
kviproseli berZnebis sakuTrebis uflebis gaumarTlebeli 
SezRudvisaTvis.422 am periodisaTvis TurqeTs ar hqonda aRiarebuli 
komisiis iurisdiqcia da, Sesabamisad, es procesi araefeqtiani 
aRmoCnda, rac dasrulda mxolod evropis sabWos ministrTa 
komitetis mier politikurad motivirebuli rezoluciis miRebiT, 
romelic mxareebs molaparakebebis ganaxlebisaken mouwodebda.423 

meoTxe saxelmwifoTaSorisi saqme, iseve rogorc individualur 
saqmeTa - loizidus, demadesisa da S.p.s. mikelaidus - 
gadawyvetilebebi sakmaod maRali samarTlebrivi mniSvnelobis 
dokumentebia, radgan isini miRebul iqna sasamarTlos mier, mas 
Semdeg, rac TurqeTma cno sasamarTlos iurisdiqcia. Sesabamisad, 
maTi Sesruleba savaldebuloa mxareTaTvis.424 

loizidus saqmis gadawyvetilebaSi, romelic zemoT CamoTvlili 
saCivrebidan yvelaze adre iqna gamotanili, sasamarTlom Semdegi 
mniSvnelovani sakiTxebi daadgina: 

a) TurqeTi sakuTari samxedroebis meSveobiT axdenda CrdiloeT 
kvirposis teritoriis samxedro okupirebas, sadac mdebareobda 
ganmcxadeblis uZravi qoneba.425 Sesabamisad, TurqeTs hqonda de 
faqto kontroli aRniSnul teritoriaze da konvenciis 1-li muxlis 
mixedviT, adamianis uflebebis darRvevaze pasuxismgeblobac mas 
ekisreboda; 

b) okupirebul teritoriaze dafuZnebuli administracia, e.w. 
CrdiloeT kviprosis Turquli saxelmwifo, ukanono iyo da 
warmoadgenda TurqeTis, rogorc okupanti Zalis, daqvemdebarebul 

organos da am „saxelmwifos“ konstituciis safuZvelze 
ganmcxadeblis qonebis eqspropriacia samarTlebriv Sedegs ar 
warmoSobda. amgvarad, ganmcxadeblis mier qonebaze uflebis 
dakargva de faqto kanonmdeblobis gziT baTili iyo.426 

g) saokupacio jaris mier ganmcxadeblisaTvis sakuTar qonebaze 
wvdomis SezRudvis Sedegad man dakarga yovelgvari kontroli da 
aseve SesaZlebloba, esargebla an ganekarga sakuTari qoneba.427 am 
midgomis mixedviT, okupanti Zalis mier kerZo mesakuTrisaTvis 
qonebis gamoyenebis akrZalva, Tundac am qonebas Tavad saokupacio 
jaric ar iyenebdes, ukve okupirebul teritoriaze sakuTrebis 
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uflebis darRvevaa, rogorc adamianis uflebaTa saerTaSoriso 
samarTlis, ise samxedro okupaciis saerTaSoriso samarTlis 
mixedviT. 

aRniSnulis safuZvelze sasamarTlom daadgina, rom okupirebul 
CrdiloeT kviprosSi saokupacio jaris qmedebebiT dairRva da 
gangrZobiTad irRveva konvenciiT daculi sakuTrebis ufleba.428 

imave midgomas gahyva sasamarTlo meoTxe saxelmwifoTaSoris saqmeSi 

da aseve demadesisa da „mikelaidus“ individualur saCivrebis 
ganxilvisas. yvela SemTxvevaSi sasamarTlom miiCnia, rom samxedro 
saokupacio Zalis mier dairRva sakuTrebis ufleba. saqmis - kviprosi 
TurqeTis winaaRmdeg - mixedviT, sasamarTlom daadgina, rom: 

[...] konvenciis 1-li oqmis 1-li muxli dairRva da gangrZobiTad 
irRveva im faqtis gamo, rom CrdiloeT kviprosSi mdebare qonebis 
berZen kviprosel mesakuTreebs ekrZalebaT sakuTar qonebasTan 
misvla, kontroli, gankargva da sargebloba, aseve raime saxis 
kompensaciis miReba sakuTrebis uflebis xelyofisaTvis.429 

adamianis uflebaTa evropuli sasamarTlos es praqtika srulad 
moicavs okupirebul teritoriaze sakuTrebis uflebis dacvis 
sakiTxs adamianis uflebaTa saerTaSoriso samarTlis 
gadmosaxedidan, romlis mixedviT, sakuTrebis ufleba ar wydeba 
teritoriis okupaciisas. kerZo mesakuTre inarCunebs am uflebas, 
miuxedavad imisa, mas SeuZlia Tu ara am qonebis floba, misiT 
sargebloba da gankargva, miuxedavad im faqtisa, okupanti Zalis mier 
miRebuli samarTlebrivad baTili administraciuli Tu 
sakanonmdeblo RonisZiebebi arTmevs Tu ara mesakuTres am 
uflebas.430 aRsaniSnavia, rom sasamarTlom aseve imsjela okupaciisas 
sakuTrebis uflebidan derogaciis sakiTxzec,431 radgan konvencia 
uSvebs aRniSnuli muxlidan gadaxvevis SesaZleblobas. Sesabamisad, 
Tu konvenciiT gaTvaliswinebuli gadaxvevis safuZvlebi saxezea, 
maSin okupirebul teritoriaze sakuTrebis uflebis SezRudva 
darRvevad ar CaiTvleba. 

okupirebul teritoriaze sakuTrebis uflebis darRveva aseve erT-
erTi sadavo sakiTxia saxelmwifoTaSoris saqmeSi - saqarTvelo 
ruseTis winaaRmdeg (II), romelSic ganmcxadebeli saxelmwifo davobs, 
rom 2008 wlis SeiaraRebuli konfliqtisas da mis Semdeg periodSic 
ruseTis federaciam ver uzrunvelyo, moexdina Zarcvisa da mitacebis 
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gziT sakuTrebis uflebis masobrivi darRvevis faqtebis prevencia, 
romelsac samxreT oseTis teritoriaze Cadiodnen saokupacio jari 
da gasamxedroebuli dajgufebebi.432  

am saqmis arsebiT nawilze sasamarTlos jer ganaCeni ar gamoutania, 
Tumca saqme dasaSvebad gamocxadda.433 

okupirebul teritoriaze sakuTrebis uflebis dacva sakmaod rTuli 
da kompleqsuri sakiTxia. erTi mxriv, dacvis obieqtia okupirebul 
teritoriaze mcxovrebi samoqalaqo mosaxleobis qoneba, xolo, meore 
mxriv, okupanti Zalis samxedro interesi da, zogadad, okupirebuli 
teritoriis jerovani marTvis saWiroeba. saerTaSoriso 
samarTlebrivi normebi, romlebic am sakiTxs awesrigeben, swored am 
or sikeTes Soris balansis moZebnas emsaxureba. 

saokupacio jaris samxedro saWiroeba is garemoebaa, romelsac 
ignorirebas ver gauwevs okupaciis sakiTxebis maregulirebeli 
saerTaSoriso samarTlebrivi normebi. Sesabamisad, ar aris 
marTebuli konkretuli teritoriis okupaciis kanonierebis Sefaseba 
Zalis gamoyenebis saerTaSoriso samarTlis mixedviT. okupacia aris 
faqtobrivi mocemuloba da ara samarTlebrivi Sefasebis kategoria 
da rogorc ki es faqti dgeba, maSinve iwyebs amoqmedebas okupaciis 
wesebi da Cveulebebi, maT Soris sakuTrebis uflebasTan 
dakavSirebiT. 

samxedro okupaciis dros kerZo sakuTreba dacvis sakmaod maRali 
standartiT sargeblobs, rac martivad SeiZleba gamoixatos Semdegi 
formuliT - sakuTrebis ufleba daculia TviTneburi Carevisagan, 
misi SezRudva daiSveba mxolod okupanti Zalis samxedro 
saWiroebebidan gamomdinare da Sesabamisi kompensaciis sanacvlod. 

mowinaaRmdege mxaris kerZo uZravi qonebis umizezod CamorTmeva 
aranair SemTxvevaSi ar daiSveba. Tu okupanti Zala kerZo miwis 
nakveTis an Senoba-nagebobis konfiskacias moaxdens da gayidis mas, 
myidvels am qonebaze sakuTrebis ufleba ar warmoeSoba, radgan 
okupanti Zalis mier sakuTari uflebamosilebis farglebs gareT 
Cadenili qmedebis Sedegad warmoSobili samarTlebrivi 
valdebulebebi baTilia da ar SeiZleba ZalaSi darCes mas Semdeg, 
rac okupirebul teritoriaze kanonieri suverenis mmarTveloba 
aRdgeba.434 

okupirebul teritoriaze sakuTrebis uflebis darRveva imdenad 
gaumarTlebeli qmedebaa, rom niurnbergis tribunalis praqtikaSi is 
omis danaSaulad iqna gamocxadebuli da tribunalma individualuri 
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pasuxismgebloba daakisra germanelebs, romlebic meore msoflio 
omis dros okupirebul teritoriebze sakuTrebis mitacebiT iyvnen 
dakavebulni.435 

saerTaSoriso samarTlis mixedviT, sakuTrebis uflebis SezRudva 
okupirebul teritoriaze SeiZleba gamoixatos ara mxolod 
sakuTrebis dakargviT, aramed mesakuTris mier sakuTari qonebrivi 
uflebebis aRsrulebis xelis SeSliTac.436 es midgoma sakmaod 
progresulia da aris adamianis uflebaTa samarTlidan 
transformirebuli norma. 

okupaciis dros kerZo sakuTrebasTan mimarTebiT okupantis 
Zalaufleba SeiZleba borotadac iqnes gamoyenebuli da arsebuli 
samarTlebrivi safuZveli amis saSualebas iZleva, Tumca, Tu 
okupanti mxare keTilsindisierad moqmedebs dakavebuli teritoriis 
mosaxleobis interesebis gaTvaliswinebiT, da ara sakuTari 
gamdidrebis mizniT da Tu kerZo mesakuTris uflebebi saTanadodaa 
daculi adgilobrivi kanonmdeblobiT, maSin saokupacio jaris 
qmedebebi Tavisuflad SeiZleba moqmed samarTlebriv normebs 
Seesabamebodes da, amavdroulad, jaris samxedro interesebic 
daculi iyos.437 

 

6. okupirebul teritoriaze biznes saqmianobis samarTlebrivi 
regulireba 

okupacia saxezea, rodesac teritoriis konkretuli nawili gadava 
mowinaaRmdege jaris efeqtiani kontrolis qveS. aseT dros 
legitimuri suvereni gandevnilia da samxedro meTaurobis 
mmarTveloba vrceldeba mTels dakavebul teritoriaze.438 
saerTaSoriso sajaro samarTali (kerZod ki misi nawili 
saerTaSoriso humanitaruli samarTali da adamianis uflebaTa 
saerTaSoriso samarTali) aregulirebs samxedro okupantis 
qmedebebsa da okupirebul teritoriaze mcxovrebi samoqalaqo pirTa 
dacvis sakiTxebs,439 Tumca okupaciis saerTaSoriso samarTali ar 
awesrigebs okupirebul teritoriaze biznes saqmianobis sakiTxebs, 
kerZod ucxouri kompaniis qmedebebis kanoniereba, samarTlebriv 
CarCos, romelSic aseTma kompaniebma unda ganaxrcielon Tavisi 
qmedebebi da maT mier samarTlebrivi normebis darRvevebis 
SemTxvevaSi pasuxismgeblobis sakiTxebs. am Tavis mizania dadgindes 
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aregulirebs Tu ara aRniSnul sakiTxs saerTaSoriso kerZo 
samarTali da Tu ki, maSin ra masStabT unda moxdes saerTaSoriso 
kerZo samarTlis wesebis gadmotana okupaciis saerTaSoriso 
samarTalSi. 
 
rogorc wesi, okupaciis damyarebis Semdeg, okupanti Zala cdilobs 
dakavebul teritoriaze moqmedi samarTlebrivi reJimis Secvlas. 
amgvari cvlileba, didi albaTobiT ekonomikur reformaciasac 
gulisxmobs xolme. okupirebuli teritoriis ekonomikis 
struqturuli reformis ZiriTadi sferoebia ucxouri investiciebi, 
finansuri bazari, sagadasaxado sistema, sajaro seqtoris reforma 
da privatizacia.440 ibadeba kiTxva, aris Tu ara SesaZlebeli 
okupanti Zalis mier okupirebuli teritoriis ekonomikis 
reformirebis SeTavseba okupaciis saerTaSoriso samarTlis WrilSi 
misTvis dakisrebul valdebulebebTan. es sakiTxi gansakuTrebul 
mniSvnelobas iZens, rodesac ekonomikuri cvlilebebi mudmivobis 
elements moiazrebs Tavis TavSi, romlis gardaqmna da pirvandeli 
saxis micema ZalauflebaSi dabrunebul gandevnil suverens ukve 
aRar SeeZleba.441 
 
zogierT SemTxvevaSi okupanti Zala droebiT cvlis moqmed 
samarTlebriv CarCos samxedro brZanebebis gamocemis gziT, magram, 
amis paralelurad, legitimuri mTavrobac (saxelmwifos teritoriis 
nawilobrivi okupaciis dros) aseve avrcelebs Tavis kanonebs 
okupirebul teritoriaze, romelzec is defacto kontrols ver 
axorcielebs.442 aseT dros sakiTxavi xdeba komerciuli kompaniebis 
ekonomikuri saqmianoba unda Seesabamebodes okupanti Zalis mier 
dadgenil wesebs Tu devnili suverenis mier miRebul kanonebs. es 
sakiTxi gansakuTrebul mniSvnelobas iZens, rodesac konkretuli 
okupacia farTod aris dagmobili saerTaSoriso doneze da yvela 
saxelmwifos aqvs erga omnes valdebuleba ar aRiaros amgvarad 
Seqmnili ukanono situacia.443 am konkretul sakiTxTan dakavSirebiT 
mocemuli qveTavi adgens okupirebul teritoriaze kerZo kompaniebis 
qmedebebis Sesabamisobas adamianis uflebaTa saerTaSoriso 
samarTalTan da saxelmwifoTa SesaZlo pasuxismgeblobas 
transnacionaluri korporaciebis ukanono qmedebebisaTvis.444 am 

                         
440

McCarthy, C. The Paradox of the International Law of Military Occupation: Sovereignty and the 

Reformation of Iraq in Journal of Conflict and Security Law, no.10, 2005, p.53. 
441imdenad ramdenadac samxedro okupacia droebiTi xasiaTisaa mudmiv Sedegebze 
gaTvlili cvlilebebi okupaciis samarTlis suliskveTebis winaaRmdeg iqneba. (avt.) 
442mag. “okupirebuli teritoriebis Sesaxeb” saqarTvelos kanoni (23.10.2008 – 431 – 
IIs) mux.6, xelmisawvdomia Semdeg bmulze:  
https://matsne.gov.ge/ka/document/view/19132?impose=translateEn [bolos nanaxia 07.04.2016]. 
443

Wall case, supra, n.29, para.159. 
444saxelmwifoTa pasuxismgeblobaze detalurad ix. muxlebi saxelmwifos 
saerTaSoriso samarTlebrivi pasuxismgeblobis Sesaxeb, sqolio 344. 

https://matsne.gov.ge/ka/document/view/19132?impose=translateEn


136 
 

konteqstSi ganxilulia rogorc uSualod okupanti Zalis, aseve 
korporaciis dafuZnebis saxelmwifos SesaZlo pasuxismgeblobac. 
 
saxelmwifoTa saerTaSoriso pasuxismgeblobasTan dakavSirebiT 
moqmedi zogadi principi naTelia da is acxadebs, rom saxelmwifo 
araa pasuxismgebeli im qmedebisaTvis, rasac kerZo piri Caidens 
damoukideblad saxelmwifos kontrolis gareSe.445 aqedan 
gamomdinare, erTi SexedviT, kerZo pirTa qmedebebi saxelmwifos ver 
miewereba da am qmedebebis samarTlebriv Sedegebzec pasuxismgebeli 
Tavad es pirebi iqnebian. Tumca am zogadi wesidan SesaZloa 
arsebobdes gamonaklisi SemTxveva, rodesac saxelmwifo 
pasuxismgebeli iqneba individebis (iuridiuli pirebis) mier mesame 
saxelmwifos teritoriaze ganxorcielebuli ukanono qmedebisaTvis 
radgan man ar miiRo prevenciuli zomebi Tavisi iurisdiqciis 
farglebSi, raTa Tavidan aecilebina aseTi ukanono qmedebebi. 
saxelmwifos pasuxismgebloba aseT SemTxvevebSi dgeba sifrTxilis 
zomebis miuReblobis gamo, romelTa miRebis valdebulebac mas 
saerTaSoriso samarTlis mixedviT aqvs.446  

 

6.1. samxedro okupaciis saerTaSoriso ekonomikuri samarTali 

ekonomikuri aspeqtis mniSvneloba da Sesabamisad ekonomikuri 
samarTlis kavSiri okupaciis samarTalTan gamoixateba im faqtiT, 
rom haagis regulaciebis TxuTmeti muxlidan, romelic samxedro 
okupaciis sakiTxebs awesrigebs, TerTmeti mxolod ekonomikasTan 
dakavSirebul Temebs exeba.447 

radganac okupacia faqtobrivi mdgomareobaa da ara normatiuli 
kategoria, amitom rogorc ki teritoria ucxoelTa samxedro 
kontrolis qveS moeqceva okupacia damyarebulia da okupanti iZens 
samxedro okupaciis saerTaSoriso samarTliT okupanti ZalisaTvis 
gankuTvnil uflebebsa da movaleobebs. am uflebamosilebis 
gamoyeneba moicavs faqtobrivad sazogadoebrivi cxovrebis yvela 
aspeqts, maT Soris ekonomikisa da finansebis dargebsac. faqtobrivad 
okupanti Zalis mier miRebuli kanonebi gavlenas axdens 
sakanonmdeblo sistemis yvela mimarTulebaze, ekonomikuri procesis, 
warmoebis, ganawilebis, finansebisa da moxmarebis sferoebis 
CaTvliT da am sferoebSi moqmedi wesebi avtomaturad eqvemdebareba 
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okupantis mier Tavisi uflebamosilebis farglebSi ganxorcielebul 
SesaZlo sakanonmdeblo cvlilebebs.448 

okupanti Zalis sakanonmdeblo uflebamosileba konkretul 
SezRudvebs eqvemdebareba. zogierTi maTgani gamomdinareobs 
pozitiuri wesebidan, romelic avaldebulebs okupants adgilobrivi 
kanonebis pativiscemas, fundamenturi institutebis gardaqmnis 
dauSveblobas, kerZo sakuTrebis xelyofisagan dacvas da a.S.449 xolo 
sxva saxis SezRudvebi ki negatiuri wesis mixedviT yalibdeba, 
romelic amtkicebs, rom okupanti Zalis zogierTi qmedeba SesaZloa 
ar iyos dakavSirebuli misi legitimuri funqciebis SesrulebasTan. 
okupanti araa dakavebuli teritoriis suvereni, amitomac haagis 
regulaciebis mesame nawili saubrobs okupantis “Zalauflebaze” da 
ara “suverenitetze”.450 es sakiTxi ufro vrclad ganxilulia 
naSromis meore da mesame TavebSi. 

imdenad ramdenadac okupanti Zalis uflebamosileba emyareba mis 
uflebas daicvas sakuTari samxedro interesebi da aseve 
valdebulebas uzrunvelyos sajaro wesrigi da usafrTxoeba, erTi 
SexedviT iqmneba STabeWdileba, rom okupanti ver Caereva wminda 
kerZo xasiaTis samarTlebriv urTierTobebSi.451 Tumca sajaro 
wesrigis, sazogadoebrivi cxovrebisa da adgilobrivi mosaxleobis 
keTildReobis uzrunvelyofis valdebuleba SesaZloa zogierT 
SemTxvevaSi moiazrebdes aseve okupanti Zalis mier ekonomikis 
sferoSi (romelic kerZo samarTlebriv urTierTobebs aregulirebs) 
raime saxis samarTlebrivi regulaciebisa Tu administraciuli 
praqtikis SemoRebas imisaTvis, rom Seasrulos masze dakisrebuli 
valdebuleba.  

haagis regulaciebi pirdapir ar exeba transnacionaluri kompaniebis 
komerciul saqmianobas okupirebul teritoriaze. haagis samarTali 
awesrigebs mxolod okupant Zalasa da okupirebuli teritoriis 
mosaxleobas Soris warmoSobil yvela SesaZlo ekonomikur 
urTierTobis sakiTxs. amitomac saWiro xdeba okupirebul 
teritoriaze komerciuli kompaniebis biznes saqmianobis 
samarTlebrivi regulirebis CarCos dasadgenad saerTaSoriso 
samarTlis sxva dargebis wesebis gamoyeneba. 
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6.1.1. samxedro okupaciis dros ekonomikuri aqtivobis momwesrigebeli 
samarTlebrivi normebi 

saerTaSoriso samarTali mowinaaRmdegis teritoriis dakavebisas 
okupant saxelmwifos aZlevs am teritoriis administrirebis 
uflebas da Sesabamisad aRiarebs, rom okupant Zalas aqvs 
dakavebuli teritoriis marTvisaTvis saWiro uflebamosilebac. 452 
konvenciuri wesebis ararsebobis pirobebSi, arsebuli praqtika da 
samxedro saxelmZRvaneloebic miuTiTebs rom biznes saqmianobis 
regulirebaSi okupant Zalas sakmaod farTomasStabiani roli 
akisria. zogadi wesis Tanaxmad damkvidrebulia Sexeduleba, rom 
okupant Zalas SeuZlia kerZo biznesis sferos xelmZRvaneloba da 
regulireba misTvis sasurveli nebismieri formiT (kanonis 
farglebSi) sakuTari samxedro saWiroebisa da adgilobrivi 
mosaxleobis interesebis sasikeTod. 453 Tuki okupanti romelime 
samewarmeo dawesebulebis saqmianobas saWirod miiCnevs, igi rogorc 
wesi nebas rTavs aseT dawesebulebas gaagrZelos Tavisi aqtivobebi, 
xolo Tuki meores mxriv aseTi aqtivoba mosaxleobis an okupanti 
Zalis interesebis winaaRmdegaa mimarTuli, okupants SeuZlia 
SeaCeros am kompaniis saqmianoba. 454 

Tuki okupirebul teritoriaze arsebuli samrewvelo potenciali ar 
iqna sakmarisi adgilobrivi mosaxleobis an okupanti jaris 
saWiroebebis dasakmayofileblad, am ukanasknels eZleva ufleba 
gazardos warmoeba specialuri zomebis miRebis gziT, rac SesaZloa 
moicavdes adgilobriv bazarze ucxouri kompaniebis Semoyvanis 
nebarTvis gacemasac. aseTi qmedebis kanoniereba dadgindeba okupanti 
Zalis im valdebulebis mxedvelobaSi miRebiT, romlis mixedviTac 
igi movalea aRadginos normaluri cxovrebis pirobebi okupirebul 
teritoriaze da uzrunvelyos sajaro wesrigi da zogadad biznes 
aqtivobebis normalur mdgomareobaSi dabruneba rac SeiZleba 
umokles vadebSi. 

saerTaSoriso samarTali okupanti Zalisagan moiTxovs iseTi 
administraciis dafuZnebas, romelic legitimuri mTavrobis zogierT 
funqcias srulad SeiTavsebs. aqve unda aRiniSnos, rom msgavsi 
administraciis Camoyalibebisas, Jenevis me-4 konvencia da haagis 
regulaciebic okupant Zalas udgenen garkveul SezRudvebs, romelTa 
ZiriTadi mizania okupirebuli teritoriis mosaxleobisaTvis 
minimaluri humanitaruli dacvis garantiebis Seqmna. aqve xazi unda 
gaesvas im garemoebas, rom amgvari minimaluri dacva ar utoldeba 
adamianis uflebaTa saerTaSoriso instrumentebSi mocemul dacvis 
standarts. Jenevis me-4 konvencia da haagis regulaciebic krZalaven 
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okupirebuli teritoriis ekonomikis imgvar gamoyenebas, romelic 
gamiznulia okupanti Zalis qveynis mogebisaken. gacvliTi kursis, 
brunvaSi CasaSvebi fulis odenobis, vaWrobis pirobebis da sxva 
msgavsi sakiTxebis dadgenisas okupanti Zala unda cdilobdes 
okupirebuli teritoriis kargi ekonomikuri mmarTvelobis 
uzrunvelyofas da ara sakuTari “budis moTbobas.“ 455  

zogierT SemTxvevaSi, okupanti Zalis uflebamosileba Secvalos 
arsebuli ekonomikuri sistema ise rom uzrunvelyos ucxouri 
kompaniebis adgilobriv bazarze daSveba, SesaZloa gamomdinareobdes 
gaero-s uSiSroebis sabWos rezoluciidan. magaliTad, erayis 
koaliciuri mTavroba (CPA) acxadebda, rom transformaciuli 
ekonomikuri reformebis uflebamosileba miRebuli hqonda 
uSiSroebis sabWos #1483 rezoluciiT, romelic, inter alia, nebas 
rTavda CPA–s mieRo yvela saWiro zoma, raTa “uzrunveleyo erayis 
xalxis keTildReoba teritoriis efeqturi administrirebis gziT, 
maT Soris usafrTxoebisa da stabilurobis pirobebis gaumjobesebis 
CaTvliT.“456 

dasawyisSive CPA–m gamoacxada rom erayis ekonomikis gardaqmna 
koaliciis upirvelesi prioriteti iyo. 457 gatarebulma cvlilebebma 
marTlac radikalurad Secvala erayis centraluri dagegmarebiTi 
ekonomika. CPA–m miiRo ucxouri investiciebis kanoni, riTac ucxoel 
kompaniebs miecaT ufleba SeeZinaT nebismieri erayuli sawarmos 
100%-mde wili, garda bunebrivi resursebis, sabanko da sadazRveo 
sferoSi moqmedi dawesebulebebisa.458 erayis sakorporacio 
kanonmdebloba safuZvlianad Seicvala, zogierTi debulebis 
moqmedeba saerTod SeCerda da kanons daemata axali normebi.459 amis 
Sedegad ucxoel pirebsa da korporaciebs miecaT eraySi kompaniis 
dafuZnebis, wilis flobisa da partniorad muSaobis ufleba.460 

rac Seexeba saxelmwifosa da kompanias Soris okupaciamde arsebuli 
urTierTobis gangrZobiTobas, okupanti Zala araa movale 
avtomaturad aiRos is valdebulebebi, rac gandevnil suverens 
hqonda konkretul kompaniasTan mimarTebiT. yofili suverenis mier 
kompaniisaTvis micemuli koncesiis (daTmobis) sakiTxTan 
dakavSirebiT, umetesi wyaroebi iSvelieben mniSvnelovan saqmes Sosiete 

Anonime du Canal de Blaton a Ath c. Etat Allemand, romelic germanul-
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belgiurma saarbitraJo tribunalma ganixila 1926 wels. saqme 
exeboda belgiis mier kompaniisaTvis micemul koncesias, romlis 
mixedviTac am kompanias marTvaSi gadaecemoda konkretuli arxi 
specialuri satarifo pirobebiT, romelic mTavrobas unda gadaexada 
am arxis gamoyenebisaTvis. saokupacio reJimma kompanias SeTanxmebuli 
tarifis mxolod 40% gadauxada da tribunalmac uaryo kompaniis 
moTxovna darCenil 60%-ze im motiviT, rom okupanti Zala arc raime 
saxis saxelSekrulebo urTierTobaSi Sesula kompaniasTan, arc 
belgiis mTavroba Caunacvlebia omis winandel xelSekrulebebSi.461 

logikurad, okupant Zalas aqvs ufleba daareguliros okupirebul 
teritoriebsa da gare samyaros Soris mimdinare savaWro 
urTierTobebi. es uflebamosileba aseve moicavs, saWiroebis 
SemTxvevaSi, ucxouri vaWrobis srul SezRudvasac. rogorc wesi, 
okupirebul arealsa da mis mokavSire qveynebTan an saxelmwifos 
nawilobrivi okupaciis SemTxvevaSi, mis darCenil nawilTan 
yvelanairi komerciuli urTierToba wydeba okupaciis dawyebisTanave, 
Tumca es mxolod saxelmwifoTa praqtikis safuZvelze xdeba da 
konkretuli samarTlebrivi wesi, romelic amgvar urTierTobas 
daaregulirebda ar arsebobs. 
 
 
6.1.2. okupirebul teritoriebze moqmed transnacionaluri 
korporaciebis adamianis uflebaTa valdebulebebi 

zogadi wesis mixedviT, okupirebuli teritoriis farTomasStabiani 
socialuri da ekonomikuri transformacia, Tuki es sazogadoebrivi 
usafrTxoebis mizniT araa determinirebuli, haagis regulaciebis 43-
e muxlis miRma rCeba. Tumca, zogjer, masiuri cvlilebebi 
akrZalulia okupirebuli saxelmwifos sruli daSlis Tavidan 
asacileblad, radgan okupacia xom droebiTi xasiaTis faqtobrivi 
mocemulobaa.462 praqtikaSi, Zlieri okupanti saxelmwifoebi 
cdiloben okupirebuli teritoriis gardaqmnas ise rom adgilobriv 
institutebs Tavs moaxvion okupantisTvis sasurveli ekonomikuri da 
politikuri normebi. amgvari qmedebebis gamarTleba, rogorc wesi, 
xdeba humanitarulobis, saerTaSoriso mSvidobisa da usafrTxoebis 
da adamianis uflebaTa dacvis miznebze miTiTebiT.463 Tumca xandaxan 
adamianis uflebaTa dacvis mizniT ganxorcielebuli qmedebebi Tavad 
iqceva xolme adamianis ZiriTad uflebaTa da TavisuflebaTa 
darRvevis wyarod. magaliTisTvis, ra SeiZleba moxdes, rodesac 
okupanti Zala gardaqmnis okupirebuli teritoriis ekonomikas ise 
rom maqsimalurad uzrunvelyos okupirebuli teritoriis bazarze 
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ucxouri transnacionaluri korporaciebis daSveba adgilobrivi 
mosaxleobis keTildReobis motiviT, xolo aRniSnuli kompaniebi ki 
Tavad arRveven adamianis uflebebs, rogoricaa magaliTad 
TviTgamorkveva, ekologiuri uflebebi, SromiTi uflebebi da sxv. 

miuxedavad dokumentebis, angariSebisa Tu akademiuri literaturis 
simravlisa, romelic miuTiTebs rom korporaciebs unda daekisroT 
pirdapiri samarTlebrivi pasuxismgebloba adamianis uflebebis 
darRvevisaTvis, saerTaSoriso samarTalSi msgavsi pasuxismgeblobis 
normebs pirdapir ar vxvdebiT. es garkveulwilad ganpirobebulia 
imiTac, rom adamianis uflebaTa saerTaSoriso samarTali 
ganviTarda pirTa saxelmwifos mxridan SesaZlo Carevisagan 
dasacavad. Sesabamisad, is adamianis uflebaTa dacvas avaldebulebs 
mxolod saxelmwifoebs da korporaciebis Tu sxva 
arasaxelmwifoebrivi aqtorebis eqstrateritoriuli qmedebebiT 
gamowveuli adamianis uflebaTa darRvevis faqtebze 
pasuxismgeblobis daweseba adamianis uflebaTa samarTlis miRma 
rCeba.464 

adamianis uflebebisa da transnacionaluri korporaciebisa da sxva 
biznes erTeulebis dargSi gaerTianebuli erebis organizaciis 
generaluri mdivnis specialurma warmomadgenelma Seadgina 
korporaciebis adamianis uflebaTa valdebulebebis sabaziso wesebi, 
e.w. "gaeros normebi”, romelSic specialurma warmomadgenelma 
daawesa korporaciebis “valdebuleba rom pativi scen” adamianis 
uflebebs.465 am kuTxiT, normebi kompaniebis ekonomikur funqcias 
miiCnevs, rogorc “adamianis uflebaTa pativiscemis valdebulebis” 
sawyis wertilad.466 

SeiaraRebuli konfliqtis dros saerTaSoriso humanitaruli 
samarTlis standarti vrceldeba biznes erTeulebze, iseve rogorc 
sxva yvelaze.467 saerTaSoriso humanitaruli samarTali 
iTvaliswinebs biznes personalis dacvas imdenad, ramdenadac isini 
ar iReben pirdapir da uSualo monawileobas SeiaraRebul 
konfliqtSi, aseve samarTali icavs finansur aqtivebsa da 
investiciebs. amavdroulad is biznes personals akisrebs 
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valdebulebas ar daarRvion saerTaSoriso humanitaruli samarTali 
winaaRmdeg SemTxvevaSi maT mimarT gaTvaliswinebuli iqneba 
samoqalaqo Tu sisxlis samarTlebrivi pasuxismgebloba. am mxriv 
wiTeli jvris saerTaSoriso komitetma SeimuSava saxelmZRvanelo 
principebi biznes kompaniebis saerTaSoriso humanitaruli 
samarTlidan gamomdinare uflebebisa da valdebulebebis Sesaxeb.468 

rogorc dgindeba, konvenciuri normebis ararsebobis pirobebSi, 
okupirebul teritoriaze moqmedi komerciuli kompaniebis qmedebebze 
pasuxismgeblobis dakisrebis sakiTxi SeiZleba gadawydes mxolod 
“rbili samarTlis” normebiT an sxvadasxva farTo interpretaciisa 
da konstruqciebis gziT okupaciis saerTaSoriso samarTlisa da 
adamianis uflebaTa saerTaSoriso samarTalSi moqmed ZiriTad 
principebze dayrdnobiT. 

 

6.2. saxelmwifoTa pasuxismgebloba okupirebul teritoriebze 
moqmedi kompaniebis saqmianobiaTvis 

6.2.1. pirdapiri pasuxismgebloba 

saxelmwifoTa pasuxismgeblobis saerTaSoriso samarTali 
iTvaliswinebs korporaciis mier saerTaSoriso samarTadamrRvevi 
qmedebis saxelmwifosadmi mikuTvnebas or SemTxvevaSi: (1) rodesac 
saxelmwifo gadascems korporacias sajaro xelisuflebis 
ganxorcielebis uflebamosilebas an (2) rodesac korporacia 
moqmedebs saxelmwifos instruqciiT, miTiTebiTa an misi kontrolis 
qveS. orive SemTxvevaSi, korporaciis qmedeba miewereba saxelmwifos, 
Tundac is erovnuli iurisdiqciis teritoriis gareT iyos Cadenili. 

Tumca korporaciis qmedeba saxelmwifos ar miewereba prima facie 

maSinac ki, rodesac es korporacia saxelmwifos srul sakuTrebaSia 
an am saxelmwifos gaaCnia misi kontrolis interesi.469 mxolod iseTi 
korporaciebis qmedeba ganixileba saxelmwifos qmedebad, romelic 
sajaro xelisuflebis uflebamosilebas axorcieleben. 
saerTaSoriso samarTlis komisiis muxlebi saxelmwifoTa 
pasuxismgeblobis Sesaxeb ambobs, rom: 

iseTi fizikuri an iuridiuli piris qmedeba, romelic 
saxelmwifo organo araa me-4 muxlis gagebiT, magram am 
saxelmwifos kanonmdeblobis safuZvelze delegirebuli aqvs 
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samTavrobo xelisuflebis elementebi, saerTaSoriso samarTlis 
mixedviT ganixileba saxelmwifos qmedebad im daTqmiT, rom es 
fizikuri Tu iuridiuli piri konkretul gansaxilvel 
SemTxvevaSi Tavisi uflebamosilebis farglebSi moqmedebda.470 

imisaTvis, rom korporaciis qmedeba saxelmwifos mieweros sadavo 
qmedeba Cadenili unda iyos kompaniis “samTavrobo funqciebis” 
ganxorcielebis farglebSi da ara raime sxva komerciuli aqtivobis 
dros.471 samTavrobo funqciebi moiazrebs farTo wres dawyebuli 
cixeebis, jandacvisa Tu saganmanaTleblo dawesebulebebis 
marTviT,472 damTavrebuli kerZo aviakompaniebiT, romelTac 
gadaecemaT imigraciis an karantinis ganxorcielebis 
uflebamosileba,473 da korporaciebiT, romelTac saxelmwifom 
daavala saeqspropriacio qonebis identificireba.474 qmedebis 
saxelmwifosaTvis mikuTvnebis dasadgenad mTavari ganmapirobebeli 
faqtoria samTavrobo funqciebis Sesruleba kompaniis mier da ara 
saxelmwifos mier am kompaniis sakuTrebis masStabi.475 

zemoT aRwerili situaciis naTel magaliTs warmoadgens 
avstraliuri kompaniis AWB Ltd operireba okupirebul eraySi. 
aRniSnuli korporacia, romelic avstraliis samTavrobo saagento 
iyo, privatizaciis Semdegac inarCunebda samTavrobo funqciebs, 
rogoricaa avstraliuri xorblis marketingi da eqsporti 
sazRvargareT. AWB aqtiurad iyo CarTuli gaero-s mier marTuli 
“erayis navTobi sakvebisaTvis” programaSi,476 rogorc sakvebis 
yvelaze msxvili mommaragebeli. am programis monitoringisas 
Catarebuli gamoZiebiT, inter alia, dgindeboda AWB–s mier erayis 
oficialuri pirebis savaraudo moqrTamvis faqtebi gaero-s 
rezoluciebis sawinaaRmdegod avstraliuri xorblisaTvis 
SesyidvebSi upiratesobis micemis mizniT, rac pirdapir arRvevda 
erayeli xalxis uflebebs, mag. rogoricaa sakvebis ufleba. 
aRniSnuli braldebebi daadastura rogorc samefo komisiam, aseve 
avstraliis sasamarTlomac, magram sakiTxi – miewereboda Tu ara 
korporaciis qmedebebi avstraliis mTavrobas – gadauwyveteli 
darCa.477 
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meore SemTxvevaa, rodesac korporacia ar axorcielebs samTavrobo 
funqciebs, an ver dgindeba mis mier amgvari funqciebis 
ganxorcieleba, magram is moqmedebs saxelmwifos instruqtaJis, 
miTiTebebisa da kontrolis qveS. aseT dros ganxorcielebuli 
nebismieri qmedeba miewereba saxelmwifos Tuki es sadavo qmedeba 
pirdapir saxelmwifos miTiTebiT iyo ganxorcielebuli da ar 
yofila incidenturi xasiaTis.478 sadavo qmedebis saxelmwifosadmi 
mikuTvnebis dasadgenad mxedvelobaSi miiReba saxelmwifos mier 
korporaciis eqstrateritoriul qmedebebze kontrolis xarisxi. am 
mxriv yvelaze mniSvnelovani gadawyvetilebaa ICJ–is mier ganxiluli 
nikaraguas saqme, romelSic sasamarTlom miiCnia, rom mxolod 
efeqtiani kontrolis SemTxvevaSi warmoiSoba saxelmwifos 
pasuxismgebloba arasaxelmwifoebrivi aqtorebis qmedebisaTvis.479 

rodesac korporacia moqmedebs mSobeli saxelmwifos instruqciebis 
mixedviT, saWiro aRaraa es qmedeba samTavrobo funqciebis 
SesrulebasTan iyos dakavSirebuli, radgan nebismier SemTxvevaSi is 
saxelmwifos miewereba. saerTaSoriso samarTlis komisias mohyavs 
magaliTi damxmare da moxaliseobrivi gasamxedroebuli razmebisa, 
romelic igzavneba mezobel saxelmwifoSi raime misiis Sesrulebis 
mizniT da moqmedebs gamgzavni saxelmwifos instruqciebiT da mis 
kontrols qveS.480 es sakiTxi sakmaod TvalsaCinod iqca eraySi 
saokupacio Zalebis ukanono qmedebebis gamJRavnebisas, rodesac 
saokupacio jarebis mier daqiravebuli kerZo kompaniebi sxvadasxva 
saxis momsaxurebis uzrunvelyofas axorcielebdnen.481 abu greibis 
incidentis gaxmaurebis Semdeg ukve naTeli gaxda, rom okupaciis 
samarTliT akrZalul ukanono qmedebebs rig SemTxvevebSi swored 
kerZo kompaniebi axorcielebdnen.482 amgvari korporaciebisaTvis 
humanitaruli samarTlis normebis Sesrulebis davaldebuleba 
erovnuli kanonmdeblobiT araefeqturi aRmoCnda. Tumca adamianis 
uflebaTa samarTlis kuTxiT garkveul SemTxvevebSi SesaZlebelia 
korporaciebis mxridan Cadenili masobrivi darRvevebisaTvis 
saxelmwifos pasuxismgebloba dadges. rogorc sasamarTlom 
ganacxada SeiaraRebuli moqmedebebis saqmeSi, adamianis uflebaTa 
konvenciebis moqmedeba vrceldeba saxelmwifoTa qmedebebze maSinac 
ki, rodesac am saxelmwifos mier arasamTavrobo aqtorebis 
kontrolis xarisxi okupant Zalaze dabalicaa.483 
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zemoT aRniSnul orive SemTxvevaSi saxelmwifos daekisreba 
pirdapiri pasuxismgebloba kerZo korporaciebisa da komerciuli 
kompaniebis qmedebebisaTvis Tuki isini aRWurvilni arian samTavrobo 
funqciebiT an moqmedeben saxelmwifos pirdapiri kontrolis qveS an 
misi instruqciebiTa da miTiTebebiT da maTi qmedebebi arRvevs 
saerTaSoriso humanitarul samarTals an adamianis uflebaTa 
samarTals. saxelmwifos pasuxismgebloba im SemTxvevaSic daekisreba, 
Tuki kerZo korporacia gascda saxelmwifosagan misTvis 
delegirebuli uflebamosilebis farglebs an gansxvavebulad 
Seasrula saxelmwifos instruqciebi.484 

 

6.2.2. iribi pasuxismgebloba, “windaxedulobis” principi 

saerTaSoriso samarTalSi yvela saxelmwifo valdebulia imoqmedos 
ise, rom Tavisi moqmedebiT ar gamoiwvios ziani sakuTari teritoriis 
gareT (Rainbow Warrior-is saqme). arsebobs mosazreba, rom rodesac 
saxelmwifosaTvis cnobilia misi moqalaqeebis (fizikuri da 
iuridiuli pirebis) qmedebebis saziano xasiaTi sxva qveynebisa Tu 
xalxebisaTvis, saxelmwifos aqvs zogadi valdebuleba rom 
moaxdinos amgvari zianis prevencia, rodesac mas SeuZlia sadavo 
qmedebis gakontroleba.485 

windaxedulobis valdebuleba eqstrateritoriuli ganzomilebisacaa. 
saxelmwifo SesaZloa pasuxismgebeli iyos Tavisi organoebis 
qmedebisaTvis, romelic adamianis uflebebs arRvevs Tavisi erovnuli 
teritoriis miRma. korporaciebis eqstrateritoriul qmedebebze 
saxelmwifos mxridan windaxedulobis gamoCena misi zogadi 
valdebulebis ganuyofeli nawilia, radgan dafuZnebis 
saxelmwifosgan erovnul iurisdiqciis miRma ganxorcielebuli 
qmedebebis garkveuli masStabiT regulirebis ararsebobis pirobebSi, 
aseTi korporaciebi advilad aarideben Tavs erovnuli 
kanonmdeblobis moTxovnebs TavianTi biznes aqtivobebis ofSorul an 
konfliqtur zonebSi gadataniT (mag. rogoricaa okupirebuli 
teritoriebi), sadac adamianis uflebaTa valdebulebebi naklebad 
sruldeba. 

garda amisa, yvela saxelmwifo, romelTac ratificirebuli aqvs 
saerTaSoriso paqti ekonomikur, socialur da kulturul uflebaTa 
Sesaxeb, valdebulia garkveul garemoebebSi daareguliros Tavisi 
kerZo korporaciebis eqstrateritoriuli qmedebebi. magaliTad, Tuki 
korporacia arRvevs ICESCR-iT dacul xalxTa TviTgamorkvevis 
uflebas erovnuli teritoriis miRma, am korporaciis dafuZnebis 

                         
484

Articles on State Responsibility, supra, n.344, art.7. 
485

Bianchi, supra, n.464, p.524-25. 



146 
 

saxelmwifo valdebulia daareguliros, gamoiZios da Tu saWiro 
gaxda aRasrulos marTlmsajulebac transnacionaluri kompaniis 
aseTi qmedebisaTvis, gansakuTrebiT maSin, rodesac adamianis 
uflebebis darRvevis simZimis zRvari (threshold of gravity) saxezea. 

marTlac, rogorc zemoT aRiniSna, imdenad ramdenadac kompaniis 
registraciis saxelmwifos aqvs Tavisi korporaciis 
eqstrateritoriuli qmedebebis gakontrolebis garkveuli meqanizmebi 
da saSualebebi, rodesac am saxelmwifos aqvs sakmarisi informacia 
kompaniebis qmedebebiT gamowveuli SesaZlo zianis Sesaxeb, igi 
valdebulia moaxdinos am zianis prevencia da riskis Semcireba mag. 
Sida kanonmdeblobis miRebis gziT. prevenciuli zomebis miuRebloba 
ki CaiTvleba windaxedulobis principis darRvevad, rac saxelmwifos 
saerTaSoriso samarTlebrivi pasuxismgeblobis dayenebis mizezi 
SeiZleba gaxdes.486 

zemoT moyvanili situaciis amsaxveli SemTxveva SeiZleba iyos 
romelime saxelmwifoSi dafuZnebuli korporaciis mier konfliqtur 
zonaSi, Seumdgar saxelmwifoSi, diqtatoruli reJimis qveyanaSi an 
okupirebul teritoriaze investiciis ganxorcieleba da am mizniT 
maspinZeli saxelmwifos an okupant reJimTan biznes da 
saxelSekrulebo urTierTobebSi Sesvla. aseT dros teritoriuli 
saxelmwifo (sadac xorcieldeba biznes aqtivobebi) SesaZloa 
uZluri aRmoCndes an ar surdes adamianis uflebaTa darRvevebis 
prevencia an Tavad iyos amgvar darRvevebze pasuxismgebeli, 
Sesabamisad amgvari darRvevebis ukan moiazreba transnacionaluri 
kompaniis CarTulobac, romelic samTavrobo reJimTan aris 
SeTanxmebuli. 

zogadi wesis mixedviT, saxelmwifoSi dafuZnebuli korporacia 
kvlav rCeba am saxelmwifos iurisdiqciuli kontrolis qveS maSinac 
ki rodesac is Sedis ucxo saxelmwifos an okupirebuli teritoriis 
bazarze, Tumca amavdroulad is eqceva mimRebi saxelmwifos an 
okupanti Zalis iurisdiqciis qveSac. aqedan gamomdinare, rogorc 
minimum jus cogens normebTan mimarTebiT, dafuZnebis saxelmwifom unda 
ganaxorcielos im masStabis kontroli, rac saWiroa misi 
korporaciebis mier saerTaSoriso samarTlis imperatiuli normebis 
darRvevis prevenciisaTvis. Erga omnes valdebulebis mniSvneloba 
swored imaSi mdgomareobs, rom saxelmwifoTa pasuxismgebloba 
warmoiSoba nebismieri iseTi qmedebisaTvis, romelic pirdapir an 
arapirdapir am saxelmwifos qmedebasTan an qmedebisagan Tavis 
SekavebasTan gaigivdeba.487 aqedan gamomdinare korporaciis qmedeba 
ganixileba saxelmwifos qmedebad, Tuki es ukanaskneli ar moaxdens 
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sadavo qmedebis prevencias, maSin rodesac misTvis cnobilia am 
qmedebis saziano xasiaTi. 

transnacionaluri korporaciebis adamianis uflebaTa 
valdebulebebis Sesaxeb zogierTi mecnieri gvTavazobs formulas 
“dacva, pativiscema, anazRaureba”. dacvis elementi ZiriTadad 
moiazrebs saxelmwifoTa upirveles valdebulebas daicvan adamianis 
uflebebi, meore “pativiscemis” komponenti moqmedebs kerZo 
korporaciebze, romelTac evalebaT adamianis uflebaTa pativiscema, 
xolo “anazRaureba” gulisxmobs Selaxuli uflebebisaTvis raime 
samarTlebrivi dakmayofilebis miRebas, es SeiZleba moxdes rogorc 
saxelmwifos, aseve kerZo korporaciis mxridanac.488 

saxelmwifoebs aqvT valdebuleba rom daicvan, Seasrulon da pativi 
scen adamianis uflebebs. dacvis valdebuleba aseve moicavs xalxis 
dacvas kerZo aqtorebis mxridan maTi uflebebis savaraudo 
darRvevisagan. korporaciebis qmedebebisaTvis saxelmwifoebze iribi 
pasuxismgeblobis dakisreba avaldebulebs maT, rom Sesabamisi 
sakanonmdeblo Tu administraciuli zomebis miRebis gziT 
uzrunvelyon TavianT teritoriaze daregistrirebuli kompaniebis 
qmedebebis adamianis uflebaTa saerTaSoriso samarTalTan 
SesabamisobaSi moyvana, maSin rodesac es kompaniebi operireben 
erovnuli teritoriis miRma (mag. sxva saxelmwifos okupirebul 
teritoriebze). swored am gziT Seasrulebs saxelmwifo Tavisze 
dakisrebul dacvis valdebulebas.489 

 

6.3. okupirebul teritoriebze moqmedi komerciuli kompaniebis 
pasuxismgeblobis sakiTxi 

6.3.1. windaxeduloba kompaniebTan mimarTebaSi 

konfliqtur regionebSi biznesis operirebisas uflebamosilebis 
borotad gamoyenebis riski sakmaod maRalia da Sesabamisad 
saxelmwifoebma Tavidanve unda gaafrTxilon kompaniebi biznes 
saqmianobis Sedegad adamianis uflebaTa savaraudo darRvevisa da 
maTi samarTlebrivi Sedegebis Sesaxeb. saxelmwifoebma aseve unda 
Seamowmon aqvT Tu savaraudo darRvevis SemTxvevaSi saTanado 
reagirebis efeqturi politika, kanonmdebloba da aRsrulebis 
meqanizmi, maT Soris biznes aqtorebisaTvis windaxedulobis 
principis gamoyenebis valdebulebis dakisreba imisaTvis rom am 
ukanasknelma Tavad moaxdinos risk-faqtorebis Sefaseba. 
saxelmwifos prevenciuli politika aseve SeiZleba moiazrebdes mis 
iurisdiqciaSi dafuZnebuli kompaniisaTvis samoqalaqo, 
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administraciuli an sisxlis samarTlebrivi pasuxismgeblobis 
dakisrebas erovnul teritorias gareT saerTaSoriso samarTlis 
uxeSi darRvevisa an amgvar darRvevaSi monawileobisaTvis.490 

komaniebis mier saerTaSoriso humanitaruli samarTlis darRvevis 
fasi SeiZleba sakmaod mnSiSvnelovanic ki iyos. es gamoixateba 
kompaniis sajaro imijisaTvis zianis miyenebaSi, kompaniis aqciebis 
fasis klebasa da rig SemTxvevebSi mis TanamSromelTa da 
xelmZRvanel pirTa individualur sisxlis samarTlebriv 
pasuxismgeblobaSi. rogorc ICRC–is kvleva miuTiTebs omis 
danaSaulebis CadenisaTvis unda daisajon ara mxolod uSualod 
Semsruleblebi da maTi xelmZRvaneloba, aramed aseve Tanamonawilec, 
romelic SesaZloa biznes dawesebulebac ki iyos.491 aRniSnuli 
kvlevis Tanaxmad: 

biznes kompaniebma ar unda gamoricxon maT winaaRmdeg 
samarTlebrivi procedurebis ganxorcielebis SesaZlebloba 
mxolod imitom rom qveyanam, romelSic isini operireben 
naklebad savaraudoa an ar ZaluZs sisxlis samarTlebrivi 
devnis ganxorcieleba. aqedan gamomdinare biznes kompaniebis mier 
SeiaraRebuli konfliqtisas ganxorcielebuli saqmianobis 
riskebis Sefasebisas am konfliqtis konteqstSi Cadenili 
danaSaulebisaTvis korporaciuli Tu individualuri 
pasuxismgeblobis riski farTo mniSvnelobis elementia.492 

korporaciebis mier adamianis uflebaTa samarTlisa da 
saerTaSoriso humanitaruli samarTlis darRveviT Selaxuli 
uflebis aRsadgenad samoqalaqo pasuxismgeblobis dakisrebac 
gamoiyeneba.493 sofel bil’inis saqme, romelic kanadis sasamarTlom 
ganixila, am mxriv mniSvnelovania. momCivani davobda, rom kanaduri 
kompania Green Park International CarTuli iyo da axalisebda 
dasaxlebebis mSeneblobas sofel bil’inSi, okupirebul palestinur 
teritoriaze. kanadis sasamarTlom daadgina, rom korporaciebs aqvT 
valdebuleba rom airidon Tundac iribi monawileoba okupanti 
Zalis mier me-4 konvenciis darRvevaSi da rom am konvenciaSi 
mocemuli valdebulebebi mxolod maRal xelSemkvrel mxareebze ar 
vrceldeba.494 
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sadavoa kerZo kompaniebisaTvis adamianis uflebaTa dacvaze 
windaxedulobis normebis savaldebulo xasiaTis aRiareba. 
windaxedulobis principis arsi efuZneba samarTlebrivi da 
finansuri pasuxismgeblobis riskis gamoricxvas, romelic Crdils 
miayenebs biznes saqmianobas.495 analogiurad adamianis uflebaTa 
dacvaze windaxedulobis principis gamoyeneba kompaniis 
saerTaSoriso samarTlis darRvevisaTvis pasuxismgeblobis risks 
amcirebs.496 Tumca saxelmwifosgan gansxvavebiT korporaciebs amgvari 
windaxedulobis normebis gaTvaliswinebis valdebuleba ar gaaCniaT, 
aramed es maT nebazea damokidebuli.  

 

6.3.2. korporaciuli socialuri pasuxismgebloba 

omis danaSaulebisaTvis korporaciuli pasuxismgebloba pirvelad 
meore msoflio omis Semdgom niurnbergis tribunalze iqna 
aRiarebuli. germaniis cnobili korporaciebis direqtorebi, 
mmarTvelebi da gayidvebSi CarTuli pirebi iqnen dasjili omSi maT 
mier Setanili wvlilis gamo. industriis warmomadgenlebis 
gasamarTlebis erT-erTi motivi iyo nacisturi reJimis koleqtiuri 
saxis naTlad warmoCena, radgan holokostic da sxva danaSaulebic 
Cadenili iyo nacisturi liderebis mier miRebuli politikis 
kvaldakval samxedroebis, biurokratiuli aparatisa da sawarmoebis 
mier. tribunalis mier ramdenime aseTi sawarmo da organizacia 
“danaSaulebriv organizaciad” gamocxadda da misi wevrobisaTvis 
gamoyenebul-iqna sasikvdilo ganaCeni.497 tribunalis mier 
gadawyvetilebebSi xSirad gvxvdeba termini “kompaniis mier Cadenili 
danaSauli“, rac miuTiTebs rom individebi (rogorc wesi kompaniebis 
direqtorebi) ganixilebodnen, rogorc “pars pro toto” kompaniisaTvis.498 
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prokurorebi gamiznulad cdilobdnen kompaniebis direqtorebis 
gasamarTlebas raTa naTeli gaexadaT is roli, romelic am 
dawesebulebebma iTamaSes omisa da okupaciis periodSi da 
warmoeCinaT is TanagrZnoba, romelsac es kompaniebi hitleris 
reJimis mimarT amJRavnebdnen. industriebis sasamarTlo procesebma 
(Flick,

499
 IG Farben da Krupp

500) miuTiTa rom korporaciebi da pirebi, 
romlebic am korporaciebis saxeliT moqmedebdnen “omis manqanis” 
nawilad da “nacizmis realur borot Zalad” miiCneodnen. 

IG Farben-is saqmeze tribunalma daadgina rom kompaniam Caidina omis 
danaSaulebi (Zarcva, iZulebiTi Sromis gamoyeneba, agresiul omSi 
monawileoba) da dasaja misi direqtorebi individualurad da 
koleqtiurad. ocdaoTxi direqtori damnaSaved iqna cnobili erT an 
ramdenime Semdgom braldebaSi: okupirebuli teritoriis Zarcvis, 
fabrika qarxnebis dakavebis gziT Cadenili omis danaSaulebi da 
adamianurobis winaaRmdeg mimarTuli danaSaulebi, aseve monobis, 
monuri Sromis mizniT okupirebuli teritoriis samoqalaqo 
mosaxleobis da omis tyveebis sakoncentracio banakebSi 
farTomasStabiani iZulebiTi deportaciis, “damonebuli” pirebis 
arasaTanado mopyrobis, daterorebis, wamebisa da mkvlelobis, SS-is 
danaSaulebriv organizaciis wevrobis gziT Cadenili omis 
danaSaulebi da adamianurobis winaaRmdeg mimarTuli danaSaulebi. 
imave saqmeSi tribunalma daadgina mogebis motivi, rogorc 
sakuTrebis winaaRmdeg mimarTuli danaSaulebis Cadenis mens rea –s 
nawili, rac uxeSad arRvevda haagis 1907 wlis regulaciebs.501 

didi britaneTis samxedro tribunalmac, saqmeSi The Zykion B., 

SeimuSava saerTaSoriso danaSaulebSi korporaciis 
Tanamonawileobis koncefcia. msjavrdebis Sedegad kompaniis 
ramdenime direqtori sikvdiliT dasajes im gazis miwodebisaTvis, 
romliTac nacistur sakoncentracio banakebis gazis kamerebSi 
gudavdnen datyvevebul pirebs. braldeba emyareboda haagis 
regulaciebis 46-e muxls, romelic icavs individis ojaxis, 
Rirsebisa da sicocxlis uflebas, aseve kerZo sakuTrebisa da 
religiuri msaxurebis uflebas. gansaxilvel saqmeSi ki tribunalma 
muxli ganmarta ise, rom misi moqmedeba gavrcelda braldebulTa 

                         
499

IMT, The United States of America v. Friedrich Flick, et al. ('Flick') in Substantive and Procedural Aspects 

of International Criminal Law: The Experience of International and National Courts, vol.2-2, 2000. Flick, 

owner of the Flick KG group of companies, was found guilty of war crimes and crimes against humanity by 

participating in the deportation and enslavement of the civilian populations of countries and territories under 

the belligerent occupation of or otherwise controlled by Germany, and of concentration camp inmates, for use 

in slave labour in Flick mines and factories, crimes and crimes against humanity through the plundering and 

spoliation of occupied territories, and the seizure of plants both in the west (France) and the east (Poland, 

Russia), and membership in the NSDAP and the "Circle of Friends of Himmier”.  
500

IMT, Trial of the Major War Criminals, supra, n.13. 
501

Supra, n.497, p.116. 



151 
 

kompaniebis mier saqonlis (am SemTxvevaSi gazi) miwodebaze, romelic 
gamoiyeneboda datyvevebuli pirebis mosaklavad.502 

bolo aTwleulebis ganmavlobaSi evropasa da SeerTebul StatebSi 
miRebul iqna kanonmdebloba, romelic iTvaliswinebs holokostis 
msxverplTa kompensacias im kompaniebis mxridan, romlebic CarTulni 
iyvnen nacisturi okupaciis dros genocidis, adamianurobis 
winaaRmdeg mimarTuli danaSaulebis, omis danaSaulebisa da 
saerTaSoriso humanitaruli samarTlisa da adamianis uflebaTa 
samarTlis sxva seriozul darRvevebSi. am kanonmdeblobaze 
dayrdnobiT, ramdenime saqmeze holokostis gadarCenilma 
msxverplebma uCivles kompaniebs okupaciis dros monuri Sromis, 
ebraelTa sakuTrebis ukanono CamorTmevisa da iseTi produqciis 
warmoebisaTvis, romlis erTaderTi mizanic ebraelTa fizikuri 
ganadgureba iyo.503 aseTi erovnuli kanonmdebloba cxadyofs, rom 
okupaciis an SeiaraRebuli konfliqtis dros korporaciebis mxridan 
zogierTi adamianis uflebis uxeSi darRveva Tavad am 
kompaniebisTvisaa riskis Semcveli da SeiZleba wamoSvas kompaniisa 
da misi xelmZRvaneli pirebis pasuxismgeblobis sakiTxi.504 aseTi 
riskis Tavidan aridebis mizniT, kompaniebi mowodebulni arian, rom 
daicvan saerTaSoriso standartebi korporaciuli socialuri 
pasuxismgeblobis meSveobiT, romelic korporaciebs avaldebulebs 
socialuri normebis Sesabamisad operirebas, winaaRmdeg SemTxvevaSi 
ki Sesabamisi samarTlebrivi Sedegebis dadgomas.505 

korporaciebi ar arian saerTaSoriso samarTlis subieqtebi, 
Sesabamisad maTze saerTaSoriso samarTlebrivi normebi pirdapir ar 
vrceldeba. aqedan gamomdinare, saxelmwifoebs ekisrebaT kerZo 
kompaniebis qmedebebis regulirebis upirvelesi valdebuleba, Tumca 
bolodroindeli ganviTarebebi cxadyofs amgvari midgomis Secvlis 
SesaZleblobas.506 erT-erTi aseTi mcdelobaa e.w. “gaeros normebis” 
miReba, romelic vrcladaa ganxiluli wina qveTavSi. Tumca aqve unda 
aRiniSnos, rom kerZo kompaniebze adamianis uflebaTa saerTaSoriso 
samarTliT gaTvaliswinebuli pasuxismgeblobis dakisreba ar 
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gulisxmobs am sferoSi mTavrobebis valdebulebebis 
“privatizacias”.507 Tavad “gaeros normebic” acxadebs, rom adamianis 
uflebebis dacvis, Sesrulebis da waxalisebis upirvelesi 
valdebuleba saxelmwifoebs aqvT, romlebmac es valdebuleba 
sxvadasxva gziT unda Seasrulon, inter alia, transnacionaluri 
korporaciebisaTvis adamianis uflebebis Sesrulebis 
uzrunvelyofiT.508 

kororaciuli socialuri pasuxismgeblobis koncefcia unda 
ganvasxvavoT korporaciuli marTvis cnebisagan. pirveli maTgani 
ufro farTo cnebaa da moicavs korporaciis farTo urTierTobebs 
sxvadasxva socialur aqtorebTan.509 CSR aseve moicavs kompaniebis 
pasuxismgeblobas vis-à-vis okupirebuli teritoriebis mosaxleobis 
mimarT. amgvari pasuxismgeblobis suliskveTeba miuTiTebs, rom 
kompaniebma pasuxi unda agon ara mxolod TavianTi finansuri 
valdebulebebisaTvis, aramed sazogadoebaze (sociumze) maTi 
gavleniT gamowveuli Sedegebis gamoc.510 rogorc minimum, es 
miuTiTebs, rom kompaniebis interesSivea mis winaaRmdeg nebismieri 
saxis braldebaze moaxdinos swrafi reagireba. drouli reagireba 
gamoricxavs SemdgomSi kompaniis mier adamianis uflebebis 
darRvevisaTvis pasuxismgeblobis dayenebis risks.511  

transnacionalurma korporaciebma da multierovnulma sawarmoebma 
pativi unda scen adamianis uflebebsa da ZiriTad Tavisuflebebs im 
qveynebsa da teritoriebze, sadac isini operireben, magram vinaidan 
isini arian specializirebuli ekonomikuri organoebi da ara 
demokratiuli saxelmwifo institutebi, maTi valdebulebebi ver 
gautoldeba saxelmwifos mier adamianis uflebaTa dacvis sferoSi 
aRebul valdebulebebs. aqedan gamomdinare kompaniebis 
korporaciuli socialuri pasuxismgeblobis farglebis dasadgenad 
am kompaniebis ekonomikuri funqciebi unda iyos mxedvelobaSi 
miRebuli.512 upirveles yovlisa, es farglebi moicavs dasaqmebul 
pirTa SromiT da socialur ekonomikuri uflebebis pativiscemas, 
garda amisa, transnacionalurma korporaciebma, romlebic operireben 
dafuZnebis saxelmwifos gareT, gansakuTrebiT okupirebul 
teritoriebze, pasuxi unda agon aseve mkvidri mosaxleobis 
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koleqtiuri uflebebis darRvevisaTvis, mag. rogoricaa ekologiuri 
uflebebi, TviTgamorkevis ufleba, ltolvilTa uflebebi da sxv. 

 

6.3.3. samnawiliani pasuxismgeblobis gamoyeneba okupirebul 
teritoriebze moqmed transnacionalur kompaniebTan mimarTebiT 

okupaciis Tanamedrove praqtika cxadyofs,513 rom okupant Zalas 
ufro dominati roli aqvs, vidre es adre iyo, da igi CarTulia 
okupirebuli teritoriis sazogadoebrivi cxovrebis faqtobrivad 
yvela aspeqtSi. misi nebismieri qmedebis kanoniereba unda Sefasdes 
adgilobrivi mosaxleobis keTildReobisa an sakuTari samxedro 
interesebis mizanTan erTobliobaSi.514 samxedro okupaciis 
saeTaSoriso samarTalSi ar moipoveba norma, romelic okupant 
Zalas ukrZalavs okupirebuli teritoriebis ekonomikis 
regulirebas. okupaciis wesebi arc raime saxis SemzRudvel 
debulebebs Seicavs, romelsac daeqvemdebareboda okupirebuli 
teritoriebis ekonomikis regulireba, aqedan gamomdinare erTaderTi 
norma, romelic am sakiTxTan dakavSirebiT gamoiyeneba aris swored 
okupanti Zalis valdebuleba uzrunvelyos adgilobrivi 
mosaxleobis keTildReoba ise rom daikmayofilos sakuTari 
samxedro interesebic. Sesabamisad, rogorc wesi, yovelTvis 
mosalodnelia, rom am miznis misaRwevad okupanti Zala Secvlis 
moqmed ekonomikur sistemas da SemoiRebs axal wesebs, romelsac, 
Tavis mxriv, axali investiciebi da okupirebuli teritoriis bazarze 
axali transnacionaluri korporaciebis Semosvla moyveba. radgan 
okupirebuli teritoria moklebulia legitimuri suverenis mier 
samTavrobo kontrolis ganxorcielebis SesaZleblobas, amitom iq 
ganxorcielebul investirebisa Tu sxva komerciul saqmianobaSi 
miRweuli SeTanxmebis mxareebi yovelTvis iqnebian erTis mxriv 
okupanti Zala, xolo meores mxriv kerZo korporacia. 

efeqtiani samTavrobo kontrolis ararsebobis pirobebSi 
transnacionaluri kompaniebis mier adamianis uflebebis masobrivi 
darRvevebis riski ufro maRalia, radgan samoqalaqo pirTa 
arasakmarisi samarTlebrivi dacvis dros kompaniebisaTvis 
pasuxismgeblobis dakisrebac nakleb savaraudoa. aseTi riski 
gansakuTrebulad izrdeba konfliqtur regionebSi, maT Soris 
okupirebul teritoriebzec.515 

kompaniebis dafuZnebis saxelmwifos mier kontrolis gamoyeneba unda 
moxdes am saxelmwifoze pozitiuri valdebulebis dakisrebiT, rom 
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moaxdinos mis iurisdiqciaSi dafuZnebuli korporaciis mier  
adamianis uflebaTa Tu garemos dacvis sferoSi jus cogens normebis 
darRvevis prevencia erovnuli teritoriis miRma. amgvari normebis 
imperatiuli xasiaTidan gamomdinare, misi dacva savaldebuloa 
saxelmwifosaTvis rogorc negatiurad ise pozitiurad, rac 
gulisxmobs am saxelmwifos mier yvela zomis miRebas, raTa Tavisi 
fizikuri Tu iuridiuli pirebis kontrolis xarisxi gaavrcelos 
aseve maT mier sazRvargareT jus cogens normebis darRvevis 
prevenciazec. am valdebulebis Seusruleblobam unda gamoiwvios 
saxelmwifos saerTaSoriso samarTlebrivi pasuxismgebloba.516 garda 
saxelmwifos aRmasrulebeli institutebisa, aseve dafuZnebis 
saxelmwifos sasamarTlo sistemasac aqvs kontrolis saSualeba, 
kerZod maT unda uzrunvelyon sakuTari iurisdiqciis gavrceleba 
transnacionalur korporaciebze erovnulobis principidan 
gamomdinare da amiT SeZlon am korporaciebis sazRvargareT 
(okupirebul teritoriebze) aqtivobebis Sedegad ufleba darRveul 
pirTaTvis uflebis dacvis samarTlebrivi meqanizmis gamoyeneba. 
winaaRmdeg SemTxvevaSi, saxelmwifos saerTaSoriso samarTlebrivi 
pasuxismgebloba dadgeba.517 

Tanamedrove saerTaSoriso samarTlis mixedviT, saxelmwifoebi ar 
arian valdebuli areguliron TavianT iurisdiqciaSi dafuZnebuli 
korporaciebis eqstrateritoriuli aqtivobebi, Tumca maT amis 
gakeTebas arc araferi ukrZalavT.518 Tumca, amgvari nebayoflobiTi 
midgoma ar gamoiyeneba iseTi kompaniebis mimarT, romlebic 
okupirebul teritoriebze operireben da savaraudod jus cogens 
normebs an erga omnes valdebulebebs arRveven. imdenad ramdenadac es 
ukanaskneli misi darRvevis Sedegebis masStabebidan gamomdinare 
mTeli saerTaSoriso sazogadoebis zrunvis sagania, kompaniis 
dafuZnebis saxelmwifos pasuxismgebloba dadgeba misi pozitiuri 
valdebulebis (prevencia) SeusruleblobisaTvis. 

amas garda, kompaniis pasuxismgeblobac SesaZloa dadges 
korporaciuli socialuri pasuxismgeblobis koncefciiT, romelic 
gulisxmobs kompaniis kerZo samarTlebriv pasuxismgeblobasa da 
aseve misi mmarTvelebis individualur sisxlis samarTlebriv 
pasuxismgeblobas saerTaSoriso sisxlis samarTliT 
gaTvaliswinebuli im danaSaulebisaTvis, rac kompaniam Caidina 
okupirebul teritoriaze saqmianobisas. 

rac Seexeba okupanti Zalis pasuxismgeblobas, pirvel rigSi 
mxedelobaSi unda iyos miRebuli misi valdebuleba rom okupirebul 
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teritoriaze uzrunvelyos sajaro wesrigi da usafrTxoeba da misi 
ufleba miiRos iseTi regulaciebi, rac saWiro iqneba am legitimuri 
miznis misaRwevad.519 okupirebuli teritoriis sazogadoebrivi 
cxovrebis regulirebisas samxedro okupantma ar unda gaataros 
Tavisi qveynis erovnuli, ekonomikuri an socialuri interesebi. 
magaliTisTvis, okupants ar SeuZlia okupirebul teritoriaze 
gzebis imgvari sistemis mowyoba, rac saWiroa Tavisi qveynis 
“momsaxurebis gzis” gasayvanad da ara adgilobrivi mosaxleobis 
interesebisa an sakuTari samxedro saWiroebisaTvis.520 igive wesi 
moqmedebs okupirebul teritoriebze moqmed kompaniebTan mimarTebaSi, 
romlebic dafuZnebulia an sxvagvaradaa afilirebuli okupant 
saxelmwifosTan da rodesac es ukanaskneli axalisebs am kompaniis 
daSvebas okupirebuli teritoriis adgilobriv bazarze mkvidri 
mosaxleobis keTildReobisa da sajaro wesrigis SenarCunebis 
mizanze miTiTebiT. 

Tavisi qveynis administrirebis gavrceleba okupirebul teritoriaze 
ganixileba “mcocav aneqsiad” da aseT SemTxvevaSi safrTxis 
Semcvelia im oficialuri pirebis qmedeba, romelic okupanti Zalis 
administraciaSia dasaqmebuli da pasuxismgebelia, magaliTad, 
okupirebuli teritoriis ekonomikaze da realurad is imoqmedebs 
okupanti Zalis qveynis ekonomikis interesebis sasargeblod da ara 
okupirebuli teritoriis ekonomikis ganviTarebisaTvis.521 

aqedan gamomdinare, okupanti Zala araa uflebamosili okupirebuli 
teritoriis ekonomika imgvarad gardaqmnas, rom is sakuTari qveynis 
ekonomikis nawilad aqcios. Tumca, adgilobrivi mosaxleobis 
keTildReobisa da sajaro wesrigis uzrunvelyofis valdebulebis 
mxedvelobaSi miRebiT, mas SeuZlia axali wesebis SemoReba 
adgilobriv bazarze ucxouri kompaniebis dasaSvebad. okupirebul 
teritoriaze transnacionaluri kompaniebis komerciuli aqtivobebi, 
rogorc aseTi, ar ganixileba samxedro okupaciis saerTaSoriso 
samarTlis darRvevad. Tumca saerTaSoriso humanitaruli samarTlis 
savaraudo darRvevis sakiTxi dgeba, rodesac aseTi kompaniebi 
okupant ZalasTan iseT SeTanxmebebs deben, romelic safrTxes uqmnis 
adgilobrivi mosaxleobis uSiSroebas, adamianis uflebaTa dacvas an 
zogadi saerTaSoriso samarTlis valdebulebebis Sesrulebas. 

okupirebul teritoriaze komerciuli saqmianobisaTvis samnawiliani 
pasuxismgeblobis cneba moicavs rogorc okupanti Zalis, aseve 
kompaniis dafuZnebis saxelmwifos pasuxismgeblobas, amavdroulad 
TviTon kompaniis korporaciul socialur pasuxismgeblobasac. 
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Tuki okupirebul teritoriaze moqmedi kompaniebis mier SromiTi an 
sxva samoqalaqo Tu socialuri uflebebis darRvevis aRmofxvris 
moTxovna SesaZloa adgilobrivi kanonmdeblobis doneze kerZo 
samarTlebrivi davis gziT, erga omnes valdebulebebis savaraudo 
darRvevis Sesaxeb faqtebma SesaZloa warmoSvas saxelmwifos 
saerTaSoriso samarTlebrivi pasuxismgebloba. marTlac, Tuki 
saerTaSoriso korporacia eWvmitanilia amgvari valdebulebis 
darRvevaSi Tavisi dafuZnebis saxelmwifos gareT, sadac legitimuri 
suverenis kontrolic ar xorcieldeba (rogoricaa okupirebuli 
teritoriebi), maSin dafuZnebis saxelmwifos ekisreba prevenciis 
valdebuleba, risi Seusruleblobac mis saerTaSoriso 
samarTlebriv pasuxismgeblobas warmoSobs. 

amas garda, kompaniis pasuxismgeblobac SesaZloa dadges 
korporaciuli socialuri pasuxismgeblobis koncefciiT, romelic 
gulisxmobs kompaniis pasuxismgebel pirTa individualur sisxlis 
samarTlebriv pasuxismgeblobas saerTaSoriso sisxlis samarTliT 
gaTvaliswinebuli im danaSaulebisaTvis, rac kompaniam Caidina 
okupirebul teritoriaze saqmianobisas. 

amavdroulad okupanti Zalis pasuxismgebloba ar wydeba. misi 
upirvelesi valdebulebaa adgilobrivi mosaxleobis keTildReobis 
uzrunvelyofa, rac gamoricxavs kerZo kompaniasTan nebismieri saxis 
SeTanxmebas, rac potenciurad safrTxes Seuqmnis mkvidri samoqalaqo 
mosaxleobis koleqtiur uflebebs. aqedan gamomdinare, okupanti 
Zala, okupaciis samarTlis mixedviT, mainc agebs pasuxs misi 
ZiriTadi movaleobis – adgilobrivi mosaxleobis usafrTxoebisa da 
sajaro wesrigis uzrunvelyofis – SeusruleblobisaTvis. 

Tuki okupirebuli teritoriebis samoqalaqo mosaxleobis 
koleqtiuri uflebebi irRveva, amisaTvis unda dadges saerTaSoriso 
samarTlebrivi pasuxismgebloba yvela SesaZlo alternativiT. 
amitomac, samnawiliani pasuxismgeblobis koncefcia moicavs rogorc 
saxelmwifoebis, aseve uSualod korporaciebis pasuxismgeblobasac 
im SemTxvevaSi, rodesac adgili aqvs saerTaSorio samarTlis 
imperatiuli normebisa an sayovelTao valdebulebebis darRvevas. 
amavdroulad unda aRiniSnos, rom Tuki okupanti da Tavad kompaniac 
keTilsindisierad moqmedeben da kompaniis komerciuli saqmianoba 
realurad mimarTulia okupirebuli teritoriis ekonomikis 
ayvavebisa da adgilobrivi mosaxleobis socialuri 
keTildReobisaken, maSin saerTaSoriso samarTali ar iTvaliswinebs 
kerZo Tu saerTaSoriso pasuxismgeblobis dayenebas mxolod im 
faqtisaTvis, rom romelime transnacionalurma kompaniam daiwyo 
okupirebul teritoriaze operireba da es sanqcirebulia okupanti 
Zalis mier. 
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7. okupirebuli teritoriebis administrirebasTan 
dakavSirebuli sxva problemuri sakiTxebi 

mocemuli Tavi exeba iseT sakiTxebs, romelic pirdapir araa 
dakavSirebuli okupirebuli teritoriebis administrirebis wesebTan, 
magram mniSvnelovania okupirebul teritoriaze moqmedi 
samarTlebrivi reJimis dadgenis kuTxiT. kerZod, pirveli qveTavi 
ganixilavs teritoriis kontrolis sxvadasxva standarts. 
teritoriuli kontrolis sakiTxi okupaciis faqtis dadgenisTvis 
ufro mniSvnelovania, vidre teritoriis administrirebisaTvis, 
magram imdenad, ramdenadac am naSromis mizania okupanti Zalis 
uflebamosilebis farglebis dadgena, saWiroa amave TemaSi 
ganixilebodes teritoriuli kontrolis sakiTxi, radgan mkafiod 
ganisazRvros rodis eZleva okupant Zalas teritoriis 
administrirebis is uflebamosileba, romlis farglebis dadgenac 
mocemuli Temis umTavresi mizania. 

meore qveTavi detalurad mimoixilavs erT konkretul sakiTxs, 
okupirebul teritoriaze Seqmnili samoqalaqo dasaxlebebis 
kanonierebasa da maT momaval beds. qveTavis mizania, zustad iqnes 
gawerili okupirebuli teritoriebis administrirebis es aspeqti, 
kerZod ra akrZalva moqmedebs dasaxlebebTan mimarTebaSi, 
SesaZlebelia Tu ara raime gamonaklisis daSveba, ra bedi SeiZleba 
ewioT am dasaxlebebs okupaciis dasrulebis Semdeg da a.S. 

Temis bolo qveTavi ki calke sakiTxad ganixilavs gaerTianebuli 
erebis farglebSi avtorizebul okupacias da case study–is saxiT 
aanalizebs erayis okupacias, rogorc gaero-s uSiSroebis sabWos 
rezoluciebis, aseve okupaciis saerTaSoriso samarTlisa da 
adamianis uflebaTa saerTaSoriso samarTlis WrilSi. 

 

7.1. teritoriis kontrolis sxvadasxva standarti 

7.1.1. efeqtiani kontrolis testi da distanciuri kontroli 

okupaciis faqtis dadgenisaTvis aucilebelia sadavo teritoria 
moeqces mowinaaRmdege mxaris efeqtiani kontrolis qveS. Tumca meore 
sakiTxia ra xarisxis kontrols unda axorcielebdes okupanti Zala 
dakavebul teritoriaze imisaTvis, rom es kontroli CaiTvalos 
samxedro okupaciad haagis regulaciebis 42-e muxlis gagebiT. 
aRniSnuli muxlis me-2 paragrafi miuTiTebs, rom okupacia mxolod 
vrceldeba im teritoriaze, romelzec aseTi mmarTveloba damyarda 
da SesaZlebelia misi [mmarTvelobis] ganxorcieleba. am debulebidan 
cxadia, rom okupaciis faqtis arsebobisaTvis saWiroa saxeze iyos 
ori kumulatiouri piroba: (1) okupanti Zalis mier mmarTvelobis 
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damyareba, rogorc faqti da (2) okupanti Zalis mier am mmarTvelobis 
ganxorcielebis SesaZlebloba. okupacia vrceldeba mxolod iseT 
teritoriaze, romelzec okupanti Zala axorcielebs efeqtian 
mmarTvelobas da realuradac SeuZlia aseTi mmarTvelobis 
ganxorcieleba.522 imave midgomas mihyva marTlmsajulebis 
saerTaSoriso sasamarTlo SeiaraRebuli moqmedebebis saqmeSi, sadac 
man miiCnia, rom romelime mxaris okupant Zalad miCnevisaTvis 
saWiroa dadgindes daamyara Tu ara am Zalam mmarTveloba 
konkretul teritoriaze da axorcielebs Tu ara am mmarTvelobas.523 

ganixilavda ra, iugoslaviisa da saberZneTis statuss meore 
msoflio omis periodSi, mZevlebis saqmeSi niurnbergis 
saerTaSoriso tribunalma ganacxada rom okupaciis dasadgenad 
sakmarisi iyo imis dadastureba rom okupant Zalas misTvis sasurvel 
nebismier dros SeeZlo sadavo teritoriis nebismier nawilze 
kontrolis damyareba da okupaciis faqti ar icvleba imiT rom 
partizanebma gamoavlines qveynis teritoriis nawilis kontrolis 
SesaZlebloba.524 tribunalma erTmaneTisagan ganasxvava Semoseva da 
okupacia: 

gadaizarda Tu ara Semoseva okupaciad es faqtobriv 
garemoebebzea damokidebuli. termini Semoseva gulisxmobs 
samxedro moqmedebebs, xolo okupacia ki – samTavrobo 
funqciebis Sesrulebasa da arsebuli mTavrobis gandevnas. es win 
uswrebs organizebuli winaaRmdegobis CaxSobasa da 
administraciis damyarebas, raTa uzrunvelyofil iqnes sajaro 
wesrigi da samarTali. imdenad ramdenadac okupanti Zalis 
kontroli SenarCunebulia da adgilobrivi samoqalaqo mTavroba 
ar funqcionirebs, teritoria CaiTvleba okupirebulad.525 

rogorc irkveva, tribunalma miiCnia rom araa aucilebeli okupanti 
Zala absolutur efeqtian kontrols flobdes dakavebuli 
teritoriis yvela nawilze, mTavari amosavali wertilia, rom 
okupanti Zala unda axorcielebdes am teritoriis efeqtian 
administrirebas da miuxedavad im faqtisa, rom organizebulma 
winaaRmdegobrivma moZraobebma SeiZleba periodulad gaakontrolon 
okupirebuli teritoriis nawili es zogad suraTs ar cvlis da 
okupacia amiT ar wydeba, radgan okupaciisTvis saWiro efeqtiani 
kontrolis mTavari ganmsazRvrelia teritoriaze samxedro 
administraciis damyareba da adgilobrivi suverenis gandevna. 

Tuki Semoteva mxolod mowinaaRmdegis teritoriaze SeWriT 
Semoifargleba, okupacia moicavs aseve sadavo teritoriis 
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gansazRvrul kontrolsac. dampyrobeli Zalebi ar arian im 
mdgomareobaSi rom SeZlon SeWril teritoriaze administrirebis 
damyareba da mTavrobis dafuZneba, rac okupaciis dasadgenad 
aucilebelia.526 

zemoT aRniSnuli midgomis sapirispirod arsebobs mosazreba rom 
efeqtiani kontrolis droebiTi xangrZlivoba ar cvlis okupaciis 
iuridiul Sinaarss. es pozicia gaJRerda israelis uzenaesi 
sasamarTlos mier anzaris banakis saqmeSi, romelic exeboda 1982 
wels israelis mier libanSi SeWris dros dafuZnebul samxedro 
banakSi samoqalaqo pirTa internirebas. sasamarTlom daadgina, rom 
aRniSnuli teritoria iyo okupirebuli da masze vrceldeboda omis 
wesebi, kerZod ki Jenevis me-4 konvenciiT dadgenili normebi 
miuxedavad imisa, rom israelis TavdacviT Zalebs banakSi samxedro 
mTavroba ar qonda dafuZnebuli da arc administrireba iyo 
damyarebuli. mosamarTle Samgarma miuTiTa, rom okupaciis 
samarTlis gamoyenebisaTvis saWiro ar iyo gangrZobiTi samxedro 
kontroli an samxedro administracia.527  

okupanti Zalis mier moklevadiani da mcire masStabis kontrolis 
dakargva gavlenas ver iqoniebs okupaciis statusze.528 Tumca Tuki 
SeiaraRebuli moqmedebebis ganaxleba okupant Zalasa da adgilobriv 
Zalebs Soris imdenad farTomasStabiani da gangrZobiTi xasiaTisaa 
rom okupaciis statusis erTiani Secvlas gamoiwvevs, aseT 
SemTxvevaSi SesaZloa okupacia Sewydes. rogorc niurnbergis 
tribunalma ganacxada 

germaniis gasamxedroebuli jgufebis operirebis bevr adgilze 
egred wodebulma partizanebma moaxerxes germaniis saokupacio 
ZalisaTvis mniSvnelovani teritoriis warTmeva ... da garkveuli 
samxedro moqmedebebis xelaxali warmarTva gaxda saWiro am 
teritoriebis axlidan okupaciisaTvis. samxedro okupaciisas, 
okupant Zalas ar ukavia mowinaaRmdegis teritoria raime 
samarTlebrivi uflebis safuZvelze, is mxolod droebiT 
realur kontrols axorcielebs. es naTlad Cans haagis 
regulaciebis 42-e muxlidanac, romelic okupant Zalas aniWebs 
garkveul SezRudul uflebebs mxolod mowinaaRmdegis im 
teritoriaze, romelic “realurad misi kontrolis qveS 
eqceva.”529 
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zogadi wesis mixedviT, okupacia gvaqvs saxeze, rodesac erTi 
saxelmwifos SeiaraRebuli Zalebi SeiWrebian da kontrols 
daamyareben iseT teritoriaze, romelic am saxelmwifos 
saerTaSorisod aRiarebuli sazRvrebis miRmaa.530 amasTanave amgvari 
samxedro kontrolis damyareba ar unda iyos nebadarTuli 
teritoriuli saxelmwifos mier.531 zogierTi mecnieri532 gamoyofs 
oTx damaxasiaTebel niSans, romlis mixedviTac ara mxolod unda 
dadgindes okupaciis faqtis arseboba, aramed ganisazRvros 
okupaciis samarTlis moqmedebis arealic: (i) teritoriaze imyofeba 
ucxoeli samxedro Zala, romlis am teritoriaze ganTavsebac ar 
aris nebadarTuli an regulirebuli moqmedi SeTanxmebiT, an romlis 
qmedebebic aWarbebs SeTanxmebul pirobebs; (ii) aRniSnulma samxedro 
Zalam gandevna teritoriaze arsebuli sajaro marTvisa da 
administrirebis sistema da Caanacvla igi Tavisi samxedro 
mmarTvelobiT;  (iii) saxezea interesTa konfliqti erTis mxriv 
dakavebuli teritoriis mosaxleobasa da meores mxriv im samxedro 
Zalas Soris, romelic akontrolebs am teritorias; (iv) arsebobs 
sagangebo wesrigis SemoRebis aSkara praqtikuli saWiroeba imisaTvis 
rom Semcirdes samxedro Zalasa da adgilobriv mosaxleobas Soris 
konfliqtis eskalaciis safrTxe. 

zemoT CamoTvlili oTxi niSani aris klasikuri okupaciisaTvis 
damaxasiaTebeli, rodesac okupanti Zala axorcielebs efeqtian 
kontrols dakavebul teritoriaze da iq macxovrebel mosaxleobaze. 
Tuki aRniSnuli testis pirobebi kmayofildeba okupaciis faqti 
sadavo aRaraa da okupaciis saerTaSoriso samarTalic srulad 
moqmedebs dakavebul teritoriaze. 

efeqtiani kontrolis sapirispirod arsebobs mosazreba,533 rom 
okupanti Zalis mier dakavebuli teritoriis yvela nawilSi 
samxedro Zalis ganTavseba ararealisturia da “efeqturi 
kontrolis” doqtrina ar moiazrebs okupanti Zalis mier sadavo 
teritoriis yvela kuTxis srulad gakontrolebas. yofili 
iugoslaviisaTvis Seqmnilma sisxlis samarTlis saerTaSoriso 
tribunalis sasamarTlo palatam, naletiliCis saqmeSi, ganixila Tu 
ra SemTxvevaSi miiCneva romelime Zala okupantad da SeimuSava 
pirobebi, romelTa dakmayofilebac saWiroa konkretuli mxaris 
okupant Zalad aRiarebisaTvis. aRniSnuli pirobebi tribunalma 
Camoayaliba Semdegi saxelmZRvanelo principebis saxiT: (1) okupant 
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Zalas unda SeeZlos adgilobrivi mmarTvelobis Canacvleba; (2) 
mowinaaRmdegis Zalebi danebdnen, damarcxdnen an ukan daixies, 
Sesabamisad uSualod brZolis periodSi dakavebuli teritoriebi ar 
CaiTvleba okupirebulad, amasTanave ukve okupirebul teritoriaze 
sporaduli winaaRmdegobrivi moZraobebi gavlenas ar axdens 
okupaciis statusze; (3) okupant Zalas hyavs sakmarisi samxedro Zala 
ganlagebuli okupirebul teritoriaze, an aqvs Sesabamisi 
SesaZlebloba rom am teritoriaze gonivrul vadaSi gagzavnos 
jarebi raTa igrZnobodes okupantis mmarTveloba; (4) teritoriaze 
unda iyos Seqmnili droebiTi administracia; (5) okupantma Zalam 
gamosca da aRasrula specialuri instruqciebi okupirebuli 
teritoriis samoqalaqo mosaxleobasTan mimarTebaSi.534 

tribunalis mier mocemul saxelmZRvanelo principebSi siaxlea 
mesame punqti, romlis mixedviTac okupaciisaTvis aucilebeli araa 
dakavebul teritoriaze ganTavsebuli iyos samxedro Zala, aramed 
okupanti Zalis SesaZlebloba – gonivrul vadaSi ganaTavsos aseTi 
Zala – ukve sakmarisad aris miCneuli imisaTvis, rom okupaciis faqti 
dadgindes. es pozicia eyrdnoba debulebas, romelic ramdenime 
qveynis samxedro saxelmZRvaneloebSia535 gadmocemuli, romelic 
ambobs, rom samxedro okupaciisaTvis fiqsirebuli garnizonis yola 
saWiro araa, Tuki okupants SeuZlia gonivrul vadaSi gagzavnos 
jarebi okupirebul teritoriaze imisaTvis rom iq igrZnobodes 
okupanti Zalis mmarTveloba. Sesabamisad “efeqtiani kontroli” 
SeiZleba konkretul SemTxvevebSi gamoixatebodes e.w. “distanciuri 
kontrolis” gziTac.536 

rogorc Cans, distanciuri kontroli ar gamoricxavs okupanti Zalis 
mier okupirebul teritoriaze administraciis dafuZnebas, piriqiT is 
kumulatiurad moqmedebs okupantis mier “Zalauflebis 
ganxorcielebis” principis paralelurad, Sesabamisad distanciuri 
kontroli moiazrebs iseT situacias, rodesac okupanti Zala 
akontrolebs samoqalaqo mosaxleobas da axdens dakavebuli 
teritoriis administrirebas, magram samxedro Zala ar hyavs 
ganlagebuli teritoriis yvela nawilze, an saerTod arc-erT 
nawilze, Tumca aqvs SesaZlebloba rom nebismieri saWiroebis 
SemTxvevaSi, gonivrul vadaSi ganaTavsos jarebi aRniSnul 
teritoriaze, raTa igrZnobodes okupanti Zalis mmarTveloba. 
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zogierTi mecnieri537 aseve gamoyofs e.w. “potenciuri kontrolis” 
tests, romelic distanciuri kontrolis erT-erTi saxecvlilebaa. am 
midgomis mixedviT, aucilebeli araa okupanti Zala faqtobiv 
kontrols axorcielebdes dakavebul teritoriaze mcxovreb 
samoqalaqo mosaxleobaze, aramed okupaciis faqtis dasadgenad 
sakmarisia isic, rom okupanti Zala teritorias akontrolebs da mas 
aqvs potenciali rom gaakontrolos mosaxleobac nebismier dros. 
magaliTisTvis, evrokavSiris egidiT Seqmnilma saqarTvelosa da 
ruseTs Soris konfliqtis sagamoZiebo komisiam ar miiRo ruseTis 
federaciis mtkiceba, rom is ar iyo saqarTvelos teritoriis 
zogierTi nawilebis okupanti Zala.538 komisiam ukuagdo ruseTis 
argumenti, rom saerTaSoriso samarTlis mixedviT okupaciis 
dasadgenad aucilebeli faqtoria mxare axorcielebs Tu ara 
efeqtian kontrols sadavo teritoriaze da am teritoriis 
mosaxleobaze. komisiam daadgina, rom konkretul SemTxvevebSi 
ruseTis federacias SeeZlo uzrunveleyo sajaro wesrigi da 
usafrTxoeba im teritoriebze, sadac misi jarebi iyo ganlagebuli 
da misi umoqmedoba rom Tavidan aecilebina darRvevebi da daecva 
eTnikuri qarTvelebi ver mouxsnis mas im valdebulebebs, rac 
okupant Zalas ekisreba.539 

okupaciis klasikuri SemTxvevaa, rodesac okupanti mxare samxedro 
ZaliT efeqtian kontrols amyarebs rogorc teritoriaze, ise iq 
macxovrebel samoqalaqo mosaxleobaze, rac gamoixateba am 
teritoriisa da mosaxleobis administrirebaSi. Tumca, bolo 
droindeli praqtikis kvaldakval okupaciis saerTaSoriso 
samarTlis koncefciebic ganviTarda da efeqtiani kontrolis tests 
daemata e.w. distanciuri da potenciuri kontrolis testebi, 
romelTa mixedviTac okupaciis faqtis dasadgenad klasikuri 
orwverovani testi, romelic haagis regulaciebis 42-e muxlSia 
gadmocemuli, aRaraa saWiro da kontrolis standartic dabla 
daiwia. miuxedavad amisa, vinaidan okupaciis faqtis dadgena saWiroa 
imdenad, ramdenadac aucilebelia romelime Zalam aiRos 
pasuxismgebloba sadavo teritoriaze arsebul mdgomareobaze, 
logikas moklebuli iqneboda mxolod distanciuri an mxolod 
potenciuri kontrolis testis safuZvelze gamovleniliyo okupanti 
Zala, radgan Tuki mxare ar axorcielebs teritoriis efeqtian 
administrirebas naklebad savaraudoa mas daekisros pasuxismgebloba 
im valdebulebebis SeusruleblobisaTvis, rac gaTvaliswinebulia 
okupaciis saerTaSoriso samarTliT. Sesabamisad, distanciuri da 
potenciuri kontrolis cnebebi kvlav sadavoa saerTaSoriso 
samarTalSi, xolo efeqtiani kontrolis testi kvlav inarCunebs 
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aqtualobas da gamoiyeneba marTlmsajulebis saerTaSoriso 
sasamarTlos mierac.540 

saerTaSoriso praqtikaSi efeqtiani kontrolis standartis Secvlis 
yvelaze cnobadi mcdelobaa Razas seqtori, amitom mniSvnelovania am 
sakiTxze msjelobisas Razas savaraudo okupacia ganxilul iyos 
rogorc yvelaze TvalsaCino praqtikuli magaliTi. 

 

7.1.2. Razas seqtoridan “gamosvlis gegma” da kontrolis sakiTxi 

okupaciis saerTaSoriso samarTlis mixedviT rodesac erT-erTi 
meomari mxare moipovebs upiratesobas meore mxaresTan SedarebiT, 
saerTaSoriso SeiaraRebulma konfliqtma SesaZloa miiRos okupaciis 
saxe.541 okupaciis dasadgenad saWiroa ori kriteriumi iyos saxeze: (1) 
okupants unda SeeZlos efeqtiani kontrolis ganxorcieleba im 
teritoriaze romelic mas ar ekuTvnis da (2) mis mier teritoriis 
dapyroba ar unda iyos aRiarebuli am teritoriis legitimuri 
suverenis mier.542 teritoriis efeqtiani kontroli okupaciis 
ZiriTadi ganmsazRvreli faqtoria da gulisxmobs imas, rom 
arsebuli xelisufleba Canacvlebuli unda iyos okupanti Zalis 
mier, romelic sakuTar mmarTvelobas unda avrcelebdes dakavebul 
teritoriaze.543 zogierT SemTxvevaSi teritoriis efeqtiani 
kontroli ar xorcieldeba uSualod okupanti Zalis mier, aramed 
marionetuli mTavrobis an adgilobrivi xelisuflebis sxvagvarad 
daqvemdebarebis gziT.544 amgvari midgoma erTgvarad asustebs 
okupaciis dadgenisas manamde arsebul `efeqtiani kontrolis~ tests 
da awesebs e.w. `zogadi kontrolis~ tests, romlis mixedviTac 
okupacia maSinac arsebobs, rodesac okupant Zalas aqvs zogadi 
kontroli adgilobrivi xelisuflebis im warmomadgenlebze, 
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romlebsac aqvT efeqtiani kontroli okupirebul teritoriaze.545 am 
sakiTxs ufro detalurad exeba Semdegi qveTavi. 

2005 wlis 12 seqtembers israelis ukanasknelma SeiaraRebulma 
danayofmac datova Razas seqtori, romelsac israeli 1967 wlis 6-
dRiani omis Semdeg akontrolebda. jarebis gamoyvanis es operacia 
iyo bolo faza e.w. `gamosvlis gegmisa~, romelic israelis 
mTavrobam 2004 wels miiRo da parlamentma imave wels daamtkica.546 am 
gegmis meSveobiT israelis mTavrobis mizani iyo rom saxelmwifos 
moexsna pasuxismgebloba vis-à-vis Razas seqtorSi mcxovrebi 
moqalaqeebis mimarT.547 niSnavda Tu ara es imas, rom aRniSnuli 
zomebis gatarebiT dasrulda Razas regionis okupacia? sxva 
sityvebiT rom vTqvaT, teritoriaze samxedro Zalis fizikuri yofnis 
dasruleba moaswavebda Tu ara imas, rom Razas seqtoris efeqtiani 
kontrolis niSnebi aRar iyo saxeze? arsebobs mosazreba,548 rom es 
ase ar aris, radgan israeli mainc inarCunebs kontrolis meqanizmebs 
Razas seqtorze miuxedavad imisa, rom misi samxedro Zalebi 
fizikurad aRar arian ganlagebulni seqtoris teritoriaze. 
`gamosvlis gegmis~ mixedviT israeli inarCunebs kontrols Razas 
seqtoris sasazRvro zolze, iseve rogorc seqtoris sahaero da 
sazRvao sivrceze. garda amisa, israels aqvs ufleba nebismier dros 
Sevides RazaSi sajaro wesrigis dasamyareblad.549 amitomac miiCneva 
rom RazasTan mimarTebaSi israelis TavdacviTi Zalebis qmedebebi 
cxadyofen, rom Tanamedrove teqnologiebis saSualebiT okupant 
Zalas SeuZlia teritoria ise akontrolos efeqtianad, rom 
fizikurad arc iyos warmodgenili am teritoriaze.550 dugardi 
damatebiT aRniSnavs, rom israelis mier Razas seqtoris SigniT 
mdebare buferuli zonis mudmivi kontroli, Razeli patimrebis 
gaTavisuflebis dayovneba, Razis mosaxleobis dabadebis reestris 
warmoeba da piradobis mowmobis gacema israelis mier, gamSvebi 
punqtebis Caketva da IDF-is gamudmebuli reidebi seqtoris SigniT 
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ufro amyarebs pozicias, rom Razas seqtori rCeba israelis zogadi 
okupaciis qveS.551 

amgvari midgomiT okupaciis saerTaSoriso samarTalSi kidev ufro 
naklebi intensivobis, axali testi Semodis, romlis mixedviTac 
`efeqtiani kontolis~ msgavsi `distanciuri Zalauflebis~ 
ganxorcieleba teritoriis okupaciis kvalifikacias mogvcems.552 
 
Tumca, mkvlevarebis meore jgufi553 ar iziarebs zemoT aRniSnul 
mosazrebas da miiCnevs rom okupantis mier efeqtiani mmarTvelobis 
ganxorcieleba ar SeiZleba gamoiyos misi jarebis mier teritoriaze 
fizikuri yofnisagan. marTlmsajulebis saerTaSoriso sasamarTlos 
mier aRiarebulia, rom okupaciis dadgenisaTvis saWiroa pirvel 
rigSi xelisufleba dafuZndes, romelmac unda Secvalos arsebuli 
mTavroba da Semdeg es xelisufleba unda ganxorcieldes.554 cxadia 
axali testebis SemoRebiT wesdeba axali zRvari okupaciis 
dadgenisaTvis, rac winaaRmdegobaSi modis okupaciis saerTaSoriso 
samarTalSi damkvidrebul midgomasTan, romlis mixedviTac 
teritoriaze samxedro Zalebis yofna aucilebelia am teritoriis 
okupirebulad aRiarebisaTvis. aRsaniSnavia, rom israeli araTu 
efeqtian, aramed zogad kontrolsac ki ar axorcielebs Razas 
seqtoris rogorc teritoriaze, aseve mis mmarTvel Zalaze, xolo 
xelisuflebis Canacvleba da teritoriaze samxedro Zalebis 
ganlageba ki okupaciis aucilebeli Semadgeneli nawilia, 
Sesabamisad mxolod is faqti, rom israels ufleba aqvs Razas 
seqtorSi sajaro wesrigis SenarCunebis mizniT Sevides, klasikuri 
okupaciis samarTlis gagebiT, ar aris sakmarisi imisaTvis rom Raza 
israelis mier okupirebulad CaiTvalos. 

vinaidan hamasi Tavad marTavs policias, cixeebs, sasamarTloebs, 
skolebs, mediasa da socialur samsaxurebs, aregulirebs bankebis 
saqmianobas, miwisa da qonebis registracias, agrovebs gadasaxadebs 
da akontrolebs Tavis Sida sazRvrebs miuTiTebs imaze, rom 
funqcionalurad hamasi akontrolebs Razas seqtors da iq 
dawesebuli aqvs sruli mmarTveloba.555 Jenevis konvenciebis Tu sxva 
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saerTaSoriso dokumentebis mixedviT, israeli veRar CaiTvleba 
Razaze `efeqtiani kontrolis~ ganmaxorcielebel Zalad, radgan mis 
mier konkretuli moqmedebebis ganxorcielebis SesaZlebloba ver 
akmayofilebs im standarts rac dawesebulia okupaciis 
saerTaSoriso samarTliT. igive midgoma aqvs israelis uzenaes 
sasamarTlosac.556 

Tumca, Razaze msjelobisas, koutruli557 davobs, rom samxedro 
okupaciis dasadgenad saWiroa mxolod okupanti Zalis SesaZlebloba 
rom ganaxorcielos xelisufleba okupirebul teritoriaze da ara 
uSualod okupanti Zalis mier adgilobrivi mTavrobis Canacvleba an 
adgilobrivi administraciis dafuZneba per se. amitomac, am 
elementebze dayrdnobiT israelis mier Razas seqtoris okupaciis 
faqti eWvgareSea. 

aqedan gamomdinare, Razas seqtoris okupaciisa da zogadad efeqtiani 
kontrolis testis standartis SecvlasTan dakavSirebiT mecnierebSi 
azrTa sxvadasxvaobaa,558 Sesabamisad okupaciis samarTlis 
ganviTarebis mocemul etapze ver iZebneba gadamwyveti pasuxi am 
sakiTxze, rac erTis mxriv gamowveulia mkafio saerTaSoriso 
samarTlebrivi normebis ararsebobiT, xolo meores mxriv im 
daZabulobiT, romelic am poziciis momxre da mowinaaRmdege 
saxelmwifoebsa Tu sxva aqtorebs Soris arsebobs. 

 

7.1.3. okupacia defacto marionetuli reJimebis meSveobiT 

zogierT SemTxvevaSi, teritoriuli kontroli saokupacio Zalis 
mier uSualod ar xorcieldeba, aramed marionetuli mTavrobis an 
sxvagvarad daqvemdebarebaSi myofi adgilobrivi xelisuflebis 
meSveobiT. Tumca, rTulia imis gansazRvra Tu ra xarisxis kontroli 
unda iyos daqvemdebaruli subieqtis imisaTvis rom dadgindes 

                                                                           
okupirebul teritoriaze. mxolod sahaero kontroli ar aris sakmarisi imisaTvis 
rom teritoria okupirebulad iqnes miCneuli. amis dasamtkiceblad avtorebs 
moyavT gaero-s uSiSroebis sabWos rezolucia 1973 romliTac libiis teritoria 
arasafren zonad gamocxadda. rezoluciis miRebis procesSi iyo mosazreba rom es 
libiis teritoriis okupacia iyo, rac uaryofili iqna, radgan sahaero kontroli 
da ekonomikuri embargo ar iqna miCneuli “efeqtiani kontrolis” testis 
dasakmayofileblad libiaSi, statiis avtorebis azriT igive standartiT israelic 
ver daakmayofilebs Razas seqtorSi “efeqtiani kontrolis” tests da Sesabamisad 
es teritoria aRar unda CaiTvalos israelis mier okupirebulad. 
556
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okupacia, radgan sxva saxelmwifos saqmeebSi nebismieri saxis Careva 
avtomaturad ar gulisxmobs okupacias.559 yofili iugoslaviisaTvis 
Seqmnili tribunali Tavis gadawyvetilebebSi awesebs e.w. “zogadi 
kontrolis” tests okupaciis dasadgenad, kerZod tribunalis 
iurisdiqciis mixedviT, okupacia saxezea maSinac ki, rodesac erTi 
saxelmwifo axorcielebs “zogad” kontrols adgilobriv Zalebze, 
romlebic realurad axorcieleben “efeqtian” kontrols sadavo 
teritoriaze.560 msgavsi situaciis magaliTad iyeneben xolme mTiani 
yarabaRis okupacias, romelic dejure azerbaijanis sazRvrebSi 
iTvleba, magram azerbaijani moklebulia SesaZleblobas gaavrcelos 
saxelmwifo suvereniteti am teritoriaze yarabaRis separatistul 
jarebTan SeiaraRebuli dapirispirebis Semdeg, romelic 
azerbaijanis damarcxebiT dasrulda 1994 wels. mTiani yarabaRis 
teritoria faqtobrivad imarTeba TviTgamocxadebuli separatistuli 
mTavrobis mier, romelic Tavs arwaxis respublikis mTavrobad 
miiCnevs561, anu am teritoriaze efeqtian kontrols axorcielebs 
defacto mTavroba. Tumca ramdenime aspeqtidan ikveTeba, rom mTiani 
yarabaRis mTavroba imyofeba somxeTis saxelmwifos daqvemdebarebaSi, 
anu zogadi kontrolis qveS. regionis samxedro ZalebSi aseve Sedian 
somxeTis saxelmwifo armiis oficrebi, rac miuTiTebs rom somxeTi 
ara mxolod lojistikur mxardaWeras uCens separatistul reJims, 
aramed CarTulia operaciebis dagegmvasa da koordinirebaSi. 
somxeTis centraluri mTavrobis gavlena aseve aRiara gaero-s 
uSiSroebis sabWom Sesabamis rezoluciaSi, romliTac mouwodebda 
somxeTs rom uzrunveleyo mTian yarabaRTan dakavSirebiT sabWos 
wina rezoluciebs Sesruleba.562 aRniSnulze dayrdnobiT, mTiani 
yarabaRis teritoria aris defacto okupirebuli. okupant saxelmwifod 
ki somxeTi miiCneva, rac gaero-s generalurma asambleam da evropis 
sabWos saparlamento asambleam daadastures Sesabamisi 
rezoluciebis miRebiT.563 

rogorc wesi, okupacia mxolod saerTaSoriso SeiaraRebuli 
konfliqtis Sedegi SeiZleba iyos. amas mowmobs Tundac is faqti rom 
saerTaSoriso humanitaruli samarTlis mixedviT teritoriis 
samxedro okupacia gaigivebulia saxelmwifoTa Soris omTan.564 Tumca 
aris SemTxvevebi, rodesac arasaerTaSoriso SeiaraRebuli 
konfliqtis dros romelime SeiaraRebuli dajgufeba moipovebs 
upiratesobas da konkretul teritoriaze daamyarebs efeqtian 
kontrols, Semdeg Camoyalibdeba separatistul mTavrobad da am 
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teritoriaze gaavrcelebs sakuTar defacto sakanonmdeblo sistemas. 
amis naTeli magaliTia, saqarTvelos faqtobrivi kontrolidan 
gasuli teritoriebi afxazeTi da cxinvalis regioni/samxreT 
oseTi.565 Tumca, aseTi SemTxveva mxolod da mxolod maSin SeiZleba 
miCneul iqnes samxedro okupaciad, Tuki aRniSnul defacto reJims 
“zogadad” akontrolebs romelime saxelmwifo. afxazeTisa da 
samxreT oseTis SemTxvevaSi aseT saxelmwifod gvevlineba ruseTis 
federacia. aRsaniSnavia, rom okupant Zalad iTvleba is saxelmwifo, 
romelic zogadi kontrolis ganmaxorcielebelia marionetul 
mTavrobaze, Tumca am ukanasknelis pasuxismgebloba SeiZleba dadges 
adamianis uflebaTa saerTaSoriso samarTlis mixedviT; es situacia 
detalurad Temis meoTxe TavSia ganxiluli.  

zogierT SemTxvevaSi (mag. afxazeTisa da cxinvalis regionis) 
okupanti Zala cdilobs xelovnurad Seqmnili mTavrobebis 
legitimaciiT miiRos maTgan formaluri Tanxmoba teritoriis 
administrirebisaTvis da Semdeg gaTavisufldes okupantis 
valdebulebebisagan. ruseTis federaciam aRiara afxazeTisa da 
cxinvalis regionis calmxrivad gamocxadebuli damoukidebloba566 
da ganixilavs maT rogorc suverenul saxelmwifoebs, romlebmac 
Tanxmoba ganacxades maT teritoriaze ruseTis regularuli jaris 
ganTavsebaze. Tumca am kuTxiT unda aRiniSnos, rom saerTaSoriso 
humanitaruli samarTlis mixedviT, samxedro okupaciis 
maregulirebeli normebis (kerZod Jenevis me-4 konvenciis Sesabamisi 
debulebebis) moqmedeba grZeldeba miuxedavad nebismieri saxis 
cvlilebisa, rac gamowveulia okupant Zalasa da okupirebuli 
teritoriis defacto mmarTvels Soris miRweuli SeTanxmebiT.567 yoveli 
aseTi SemTxvevis ganxilvisas aucilebelia dadgindes mmarTvelsa da 
marTuls Soris arsebuli urTierTobebis xasiaTi da ara 
samarTlebrivi maxasiaTeblebi.568 anu yuradReba unda mieqces 
savaraudo okupanti Zala axorcielebs Tu ara zogad kontrols 
marionetul reJimze, romelic Tavis mxriv efeqtuianad akontrolebs 
mSobeli saxelmwifosagan defacto gamoyofil teritoriis nawils; 
Sesabamisad is faqti, rom am or subieqts Soris raime SeTanxmebiT 
SeiZleba Seicvalos defacto mmarTvelis samarTlebrivi statusi 
ararelevanturia okupaciis samarTlis gavrcelebis mxriv, radgan 
okupanti Zalis ukanono aqtebi baTilia da ar warmoSobs aranair 
samarTlebriv Sedegs saerTaSoriso samarTlis mixedviT. 
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yofili iugoslaviis tribunalma blaskiCis saqmeSi miiCnia, rom 
bosnia da hercegovinaSi dajgufeba “xorvatiis TavdacviTi Zalebis” 
(HVO) mier dakavebuli anklavebi iyo xorvatiis okupaciis qveS “im 
zogadi kontrolis gamo, romelsac xorvatia axorcielebda HVO-ze, 
mxardaWerisa da axlo kavSirebis gziT.”569 Tumca mogvianebiT 
tribunalma gazarda Tavisive dawesebuli standarti da nateliCis 
saqmeSi daadgina, rom: 

SeiaraRebuli konfliqtis dadgena da samxedro okupaciis 
dadgena arsebiTad gansxvavdeba erTmaneTisagan. zogadi 
kontrolis testi gamoiyeneba pirvel SemTxvevaSi, xolo 
okupaciis dasadgenad kontrolis ufro maRali xarisxia 
saWiro.570 

savaraudod sasamarTlo palata kontrolis “ufro maRal xarisxSi” 
efeqtiani kontrolis tests gulisxmobda. swored efeqtiani 
kontrolis testi gamoiyena marTlmsajulebis saerTaSoriso 
sasamarTlom SeiaraRebuli moqmedebebis saqmeSi, romelSic ver 
dadginda ugandis mier kongos teritoriis nawilis okupacia, swored 
imitom rom warmodgenili mtkicebulebebiT dasturdeboda ugandis 
mier ajanyebuli jgufebis mxolod zogadi saxis kontroli, rac 
gamoixateboda iaraRis miwodebasa da gawrTvnaSi.571 

mesame saxelmwifos mier marionetuli reJimis kontrolis xarisxi 
ganmsazRvrelia okupaciis arsebobis dasadgenad, radgan Tuki am 
saxelmwifos samxedro Zala araa warmodgenili sadavo teritoriaze, 
misi oficialuri pirebi ar arian CarTuli am teritoriis 
administrirebaSi da uSualod ar gegmaven samxedro operaciebs, 
maSin logikuria rom marionetuli adgilobrivi dajgufebis 
qmedebebze okupaciis saerTaSoriso samarTlis kuTxiT 
pasuxismgeblobac am saxelmwifos ar daekisreba, radgan 
saxelmwifoTa pasuxismgeblobis Sesaxeb muxlebis mixedviT, kerZo 
pirTa qmedebebisaTvis saxelmwifos pasuxismgeblobis sakiTxis 
dadgenisaTvis saWiroa efeqtiani kontrolis arseboba.572 

erTmaneTisagan unda ganvasxvavoT efeqtiani kontrolisa da 
efeqtiani mmarTvelobis (effective authority) standarti. es ukanaskneli 
gamoyenebul iqna adamianis uflebaTa evropuli sasamarTlos mier 
saxelmwifos mier arasaxelmwifoebrivi warmonaqmnis kontrolis 
xarisxis dasadgenad.573 Tumca, aRniSnuli standarti ganxiluli iyo 
adamianis uflebaTa samarTlis WrilSi da ara okupaciis 
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saerTaSoriso samarTlis kuTxiT,574 Sesabamisad efeqtiani 
mmarTvelobis pirobebSi saxelmwifos SesaZloa daekisros 
pasuxismgebloba sadavo teritoriaze marionetuli reJimis mier 
adamianis uflebebis darRvevisaTvis, magram es sakmarisi araa 
imisaTvis rom aRniSnuli saxelmwifo miviCnioT okupant Zalad da 
masze gavavrceloT okupaciis samarTliT dadgenili valdebulebebi. 

daskvnis saxiT SeiZleba iTqvas, rom okupacia marionetuli 
samTavrobo reJimis meSveobiT ar aris standartuli okupaciis 
magaliTi, Sesabamisad misi dadgena bevr sirTulesTanaa 
dakavSirebuli, amitom yoveli savaraudo okupaciis SemTxveva 
ganxiluli unda iyos konteqstualurad, konkretul garemoebebze 
dayrdnobiT. mxedvelobaSi unda iqnes miRebuli pirvel rigSi 
marionetuli mTavroba efeqtianad akontrolebs Tu ara mSobeli 
saxelmwifos srul an nawilobriv teritorias, Semdeg unda 
dadgindes savaraudo okupanti saxelmwifos mier adgilobrivi defacto 
mTavrobis kontrolis xarisxi. im SemTxvevaSi Tuki saxezea efeqtiani 
kontroli, maSin kontrolis ganmaxorcielebeli saxelmwifo iqneba 
okupanti Zala, romelzec srulad gavrceldeba okupaciis 
samarTliT gaTvaliswinebuli uflebebi da valdebulebebi, xolo 
defacto reJimi ki SeiZleba ganxilul iqnes, rogorc sakupacio 
mmarTvelobis erT-erTi frTa. xolo Tuki dadginda, rom savaraudo 
okupanti saxelmwifo marionetul reJims zogadad akontrolebs, es 
niSnavs, rom aRniSnuli saxelmwifo moklebulia sadavo teritoriaze 
mmarTvelobis ganxorcielebas, rac haagis regulaciebis mixedviT 
okupaciis dadgenis aucilebel pirobas warmoadgens.575 Tumca zogadi 
kontrolis pirobebSic SesaZloa okupacia gvqondes saxeze, Tuki 
sadavo teritoriaze mesame saxelmwifos jari aris ganlagebuli 
adgilobrivi saxelmwifos Tanxmobis gareSe, da am jars aqvs 
saSualeba defacto mTavrobis gverdis avliT ganaxorcielos 
mmarTveloba da kontroli dakavebul teritoriaze. aseT SemTxvevaSi 
saWiro aRaraa imis dadgena adgilobrivi defacto reJimi aris Tu ara 
okupanti saxelmwifos centraluri mTavrobis efeqtiani kontrolis 
qveS, radgan adgilze ganlagebul samxedroebs isedac SeuZliaT 
xelisuflebis ganxorcieleba, Sesabamisad sadavo teritoria 
CaiTvleba okupirebulad, xolo jarebis warmgzavni saxelmwifo ki 
okupantad. 

rogorc gamoCnda, teritoriuli kontrolis sakiTxi pirdapiraa 
mibmuli okupanti Zalis uflebamosilebis farglebTan, radgan xSir 

                         
574efeqtiani mmarTvelobis standarti dadginda moldovis separatistul region 
dnestrispireTTan mimarTebiT, Tumca vinaidan dnestrispireTSi okupaciis niSnebi 
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ar migvaCnia. 
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SemTxvevaSi swored teritoriuli kontrolis uaryofiTa da aqedan 
gamomdinare okupaciis faqtis ararsebobis motiviT, savaraudo 
okupanti Zala cdilobs gavides okupaciis samarTlis farglebidan 
da Sesabamisad Tavisi uflebamosileba ar dauqvemdebaros im 
SezRudvebs, rac gaTvaliswinebulia saerTaSoriso humanitaruli 
samarTliT an gaeqces im valdebulebebsa da pasuxismgeblobas, rac 
mas okupaciis saerTaSoriso samarTliT ekisreba. qveTavSi ganxilul 
aseT nebismier SemTxvevaSi, amosavali wertili unda iyos 
adgilobrivi samoqalaqo mosaxleobis keTildReoba da okupirebuli 
teritoriis jerovani administrireba. amavdroulad, okupanti Zalis 
uflebamosilebisa da pasuxismgeblobis dadgenisas ar aris 
mizanSewonili okupaciis samarTlis normebis farTod ganmarteba da 
axali koncefciebisa da midgomebis SemoReba mkafio samarTlebrivi 
safuZvlis ararsebobis pirobebSi. 

 

7.2. okupanti Zalis mier Seqmnili dasaxlebebi da maTi bedi 

7.2.1. dasaxlebebSi moqmedi samarTlebrivi reJimi 

Jenevis me-4 konvenciis 49(6) muxli okupant Zalas ukrZalavs Tavisi 
samoqalaqo mosaxleobis nawilis Camosaxlebas an transfers 
okupirebul teritoriaze.576 wiTeli jvris saerTaSoriso CveulebiTi 
humanitaruli samarTlis kvlevis mixedviT, okupanti Zalis mier 
Tavisi samoqalaqo mosaxleobis Camosaxlebis akrZalva CveulebiTi 
samarTlis normaa.577 amas garda, Jenevis konvenciebis 1-li damatebiTi 
oqmi amgvar Camosaxlebas oqmis mZime darRvevad miiCnevs.578 xolo 
sisxlis samarTlis saerTaSoriso sasamarTlos wesdeba (romis 
statuti), romelic awesebs individualur sisxlis samarTlebriv 
pasuxismgeblobas, amgvar qmedebas omis danaSaulad acxadebs.579 
aRsaniSnavia, rom okupirebul teritoriaze okupantis samoqalaqo 
mosaxleobis Camosaxlebis amkrZalavi normis Casma romis statutSi 
winaaRmdegobrivi sakiTxi iyo, imdenad ramdenadac arsebobda kiTxvis 
niSnebi am normis saerTaSoriso CveulebiT samarTlebriv xasiaTTan 
dakavSirebiT.580 

aseve sadavoa 49-e muxlis moqmedebis sferoc: aRniSnuli debuleba 
krZalavs mxolod Zalismier transfers, Tu is moicavs samoqalaqo 
pirTa yovelgvar gadmoadgilebas okupirebul teritoriaze, romelic 
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mxardaWerilia, organizebulia an waqezebulia okupanti Zalis mier?! 
muxlis gonivruli ganmartebis mixedviT samoqalaqo mosaxleobis 
gadmosaxlebis blanketuri akrZalva exeba mosaxleTa yvelanair 
(rogorc Zalismiers ise nebayoflobiTs) transfers, romelic 
marTulia an miewereba okupant Zalas.581 

49-e muxlis teqsti garkveul bundovanebas Seicavs, radgan is 
okupants ukrZalavs mxolod mis samoqalaqo mosaxleobis 
gadmosaxlebas da ar exeba okupantis mier TanamebrZoli an mesame 
saxelmwifos moqalaqeTa gadmosaxlebas. wesiT, okupanti Zalis mier 
dakavebuli teritoriis ZiriTadi demografiuli Semadgenlobis 
cvlilebisaken mimarTuli nebismieri mcdeloba, Tavisi Tu sxva 
saxelmwifos moqalaqeebis ZaliT, Tanabrad akrZaluli unda iyos, 
TumcaRa muxlis teqsti amas pirdapir ar miuTiTebs.582 

aqve unda aRiniSnos, rom 49-e muxli ar exeba kerZo macxovreblebs 
okupanti qveynis mosaxleobidan. iseTi situaciebi, rodesac okupanti 
Zalis moqalaqeebi okupirebuli teritoriis adgilobriv 
mosaxleobasTan kanonieri kerZo kontraqtiT iZenen uZrav qonebaze 
sakuTrebas da iq saxldebian ar miiCneva "transferad" 49-e muxlis 
gagebiT da Sesabamisad ar ikrZaleba zemoT aRniSnuli 
instrumentebiT.583 

arc-erTi zemoT CamoTvlili xelSekruleba Tu konvencia ar exeba 
amgvari dasaxlebebis statussa da maT beds okupaciis dasrulebis 
Semdgom. samxedro okupaciis saerTaSoriso samarTalic ar 
awesrigebs mocemul sakiTxs. saerTaSoriso humanitaruli samarTlis 
mixedviT, okupanti Zalis mier Tavisi mosaxleobis gadmosaxleba 
(qmedeba, rogorc aseTi) miiCneva ukanonod da ara Tavad dasaxlebebi 
an masSi mcxovrebi mosaxleebi.584 amgvari midgomis mixedviT im 
SemTxvevaSic ki, rodesac am qmedebis Camdeni pirebi saerTaSoriso 
marTlmsajulebis winaSe SeiZleba warsdgnen da daisajon omis 
danaSaulebisaTvis, es pirdapir ar imoqmedebs saokupacio reJimis 
mier gadmosaxlebuli mosaxleobis statusze. es sicariele, romelic 
arsebobs samxedro okupaciis saerTaSoriso samarTalSi ukanonod 
Seqmnili dasaxlebebis statusisa da maTi momavali bedis kuTxiT 
SesaZloa Seivsos adamianis uflebaTa saerTaSoriso samarTliT, am 

                         
581

Kretzmer, D. The Advisory Opinion: The Light Treatment of International Humanitarian Law in AJIL, 
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ukanasknelis komplementaruli gamoyenebisa da masTan saerTaSoriso 
humanitaruli samarTlis lex specialis xasiaTis mxedvelobaSi miRebiT.585 

miuxedavad imisa, rom saerTaSoriso humanitaruli samarTali wyvets 
moqmedebas, rogorc ki aqtiuri saomari moqmedebebi an samxedro 
okupacia sruldeba,586 dasaxlebebis sakiTxi, rogorc okupaciis 
periodSi aRmocenebuli, SesaZloa kvlav regulirdebodes 
saerTaSoriso humanitaruli samarTliT, imdenad ramdenadac post-
okupaciur gardamaval periods didi albaTobiT SeiaraRebuli 
konfliqtis drosTan aqvs kavSiri. Tumca, Tuki dadgindeba, rom 
amgvar gardamaval periodSi mSvidobianobis dros moqmedi samarTali 
unda gamoiyenebodes, aseT SemTxvevaSic adamianis uflebaTa 
samarTlis gavrceleba Seuqcevadia am ukanasknelis sayovelTao 
gamoyenebis bunebidan gamomdinare. Sesabamisad, bundovaneba Tu 
romeli samarTlebrivi normebi unda gamoiyenebodes okupirebul 
teritoriaze Seqmnili dasaxlebebis sakiTxis ganxilvisas realurad 
arc arsebobs, radgan nebismier SemTxvevaSi adamianis uflebaTa 
saerTaSoriso samarTali sakiTxis maregulirebel pirvelad wyarod 
gvevlineba. 

naSromis mocemuli nawili aanalizebs okupaciisa da mis Semdgom 
periodSi dasaxlebebSi moqmed samarTlebriv reJims. kerZod, is 
ganixilavs dasaxlebebis kanonierebas samxedro okupaciis 
saerTaSoriso samarTlis gadmosaxedidan da aseve exeba deokupaciis 
Semdgom amgvari dasaxlebebis SesaZlo ganadgurebisa da mosaxleebis 
gaZevebis Sesabamisobas adamianis uflebaTa damcav normebTan. 
mocemuli qveTavi fokusirebulia zogad midgomebze, romelic 
gamoiyeneba msoflio masStabiT yvela okupaciisas, Tumca specialuri 
xazgasma keTdeba yvelaze cnobil israelis praqtikaze dasavleT 
sanapiroze. 

 

7.2.1.1. okupaciis samarTali 

muSaTa cxeli xazis mniSvnelovan saqmeSi, israelis uzenaesi 
sasamarTlos midgoma iyo, rom samxedro okupaciis saerTaSoriso 
samarTali zogadad vrceldeba okupantis mier dakavebul mTels 

                         
585saerTaSoriso humanitaruli samarTlisa da adamianis uflebaTa saerTaSoris 
samarTlis urTierTqmedebis Sesaxeb detalurad ix. Arnold, R., Quenivett, N. (eds.) 
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Cambridge, 2006. 
586Tumca okupirebuli teritoriebis SemTxvevaSi saerTaSoriso humanitaruli 
samarTlis moqmedeba gagrZeldeba saomari moqmedebis dasrulebidan erTi wlis 
ganmavlobaSi, ix. GC IV, supra, n.11, art.6. 
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teritoriaze,587 magram israelis dasaxlebebSi moqmed konkretuli 
samarTlebrivi CarCos gansazRvrisas sasamarTlom aRniSna, rom am 
anklavebze mcxovreb mosaxleTa (rogorc israelelTa iseve 
palestinelTa) mimarT gamosayenebeli samarTlebrivi sistema 
marTlac unikaluri da kompleqsuri xasiaTisaa.588 

okupaciis samarTlis mixedviT, okupaciamde moqmedi adgilobrivi 
kanonmdebloba inarCunebs moqmedebis Zalas Tuki is ar Seicvala 
samxedro meTaurobis aqtebiT. aseTi cvlileba ki unda 
daeqvemdebaros absoluturi aucileblobis kriteriums, rom ar 
movides winaaRmdegobaSi saerTaSoriso samarTlis moTxovnebTan.589 

Jenevis me-4 konvenciis, 1-li damatebiTi oqmisa da romis statutis 
garda, arsebobs mosazreba rom haagis regulaciebic arapirdapir 
zRudavs okupanti Zalis uflebamosilebas, rom Camoasaxlos 
sakuTari samoqalaqo mosaxleoba okupirebul teritoriaze. haagis 
samarTlis arc-erTi wesidan ar Cans Tu saidan SeiZleba okupants 
hqondes uflebamosileba rom ganaxorcielos masobrivi dasaxlebebis 
proeqtebi, an Secvalos adgilobrivi kanonmdebloba ise rom Tavis 
samoqalaqo mosaxleobas SeeZlos okupirebul miwaze sakuTrebis 
SeZena, Tuki es manamde ar SeiZleboda. amgvari cvlileba ar 
CaiTvleba "sajaro wesrigisa da sazogado cxovrebis 
uzrunvelyofad" haagis regulaciebis 43-e muxlis gagebiT da amgvari 
proeqtebi prima facie samxedro aucileblobadac ar ganixileba.590 

miuxedavad imisa rom okupaciis samarTlebrivi reJimi mTlianad 
vrceldeba dasaxlebebze, okupaciis samarTlis dacviT mxolod 
okupirebuli teritoriis samoqalaqo mosaxleoba isargeblebs da 
ara dasaxlebebis ukanonod gadmosaxlebuli macxovreblebi, radgan 
Jenevis me-4 konvenciis ZiriTadi motivia pirTa dacva im mTavrobis 
qmedebebisagan, romelic araa maTi mTavroba, Sesabamisad konvenciis 
mizania okupirebuli teritoriis mosaxleobis interesTa dacva da 
ara okupanti Zalis moqalaqeebisa.591 Jenevis me-4 konvenciis me-4 
muxli pirdapir acxadebs rom konvenciis dacviT sargebloben 
mxolod is pirebi, romlebic iseTi okupanti Zalis xelSi 
aRmoCndebian, "romlis moqalaqeebic isini ar arian."592 

samxedro okupaciis saerTaSoriso samarTlis mixedviT, 
gadmosaxlebuli mosaxleebi ar iReben sakuTrebis uflebas im 
miwaze, romelzec isini saxldebian. isini yvela uflebas iReben an 
samxedro meTaurobisagan an okupantis saxeliT moqmedi sxva pirisa 

                         
587

HCJ 5666/03 Kav la Oved and others v. National Labour Court of Jerusalem and others (2007), para.11. 
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an dawesebulebebisagan, Tumca arc okupanti da arc misi saxeliT 
moqmedi sxva piri araa okupirebuli miwis mesakuTre da Sesabamisad 
maT ar SeuZliaT imaze meti uflebis gadacema, rac maT gaaCniaT. 
okupantis Zalaufleba gadmocemulia haagis regulaciebSi, romelic 
saerTaSoriso CveulebiTi samarTalicaa.593 radganac okupant Zalas 
ar SeuZlia imis gadacema, rac mas ar aqvs, amitomac Camosaxlebuli 
mosaxleoba ver miiRebs raime saxis statuss okupirebul 
teritoriaze okupaciis ganmavlobaSi.594 am midgomis arsi okupaciis 
droebiT bunebaSia. droebiTi mdgomareoba gamoricxavs 
gadmosaxlebuli mosaxleobisaTvis raime saxis mudmivi statutis 
miniWebis SesaZleblobas.595 

TumcaRa, gansxvaveba unda davinaxoT okupantis proeqtis farglebSi 
gadmosaxlebuli mosaxleobisaTvis statusis miRebis SeuZleblobasa 
da sakuTari iniciativiT dasaxlebul pirTa statuss Soris. 49-e 
muxlis suliskveTeba mianiSnebs, rom dasaxlebebis is nawili, 
romelic okupantis samoqalaqo mosaxleobis mier iqna Seqmnili 
individualurad im kerZo miwaze, romelic sruli sabazro fasiT 
iqna Sesyiduli am miwis kanonieri mesakuTreebsagan da ar iyo 
waqezebuli an sxvagvarad xelSewyobili okupanti Zalis mier, ar 
moiazreba am muxliT dawesebuli akrZalvis qveS.596 rogorc samxedro 
tribunalma ganacxada I.G. Farben saqmeSi, haagis regulaciebSi ar 
moiZebneba debuleba, romelic "gaamarTlebda farTo ganmartebas rom 
samxedro okupantis mosaxleobis kerZo pirebs ar SeuZliaT dadon 
sakuTrebasTan dakavSirebuli xelSekruleba okupirebul 
teritoriaze, rodesac kanonieri mesakuTris Tavisufali Tanxmoba 
saxezea."597 aqedan gamomdinare, rodesac ganixileba ukanonod 
Seqmnili dasaxlebebis post-okupaciis bedi, kerZo pirebi, romlebic 
TavisiT dasaxldnen kanonierad miRebuli uflebis safuZvelze aramc 
da aramc ar moiazrebian nebismieri saxis SeTanxmebis monawiled, 
romelic Seexeba dasaxlebebis relokacias, radgan maT kanonierad 
aqvT mopovebuli sakuTrebis ufleba da 49-e muxlis miznebisTvis ar 
uTanabrdebian ukanonod gadmosaxlebul dasaxlebebis mkvidrebs. 

 

7.2.1.2. israelis praqtika 

okupirebul palestinur teritoriebze ebrauli dasaxlebebi 
saerTaSoriso sazogadoebaSi mZafri diskusiis sagnad iqca. jer 
kidev 1980 wels gaero-s uSiSroebis sabWom daadgina, rom: 
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israelis mier miRebuli [yvela] zoma, romelic miznad isaxavs 
1967 wlidan okupirebuli palestinuri da sxva arabuli 
teritoriebis, maT Soris ierusalimisa da misi nebismieri 
nawilis fizikuri xasiaTis, demografiuli Semadgenlobis, 
instituciuri struqturisa da statusis cvlilebas moklebulia 
samarTlebriv validurobas da israelis mier Tavisi 
mosaxleobisa da axali imigrantebis am teritoriaze Casaxlebis 
politika da praqtika omis dros samoqalaqo pirTa dacvis 
Sesaxeb Jenevis me-4 konvenciis aRmaSfoTebeli darRvevaa.598 

sabWom aseve mouwoda israelis mTavrobasa da xalxs rom 
gaeuqmebinaT es zomebi, daeSalaT arsebuli dasaxlebebi da 
SeewyvitaT okupirebul teritoriaze dasaxlebebis daarseba, Seneba 
da dagegmva.599 

okupirebul palestinur teritoriebze ebrauli dasaxlebebis 
kanoniereba ramdenimejer ganixila israelis uzenaesma sasamarTlom. 
yvela saqmeSi sasamarTlom Tavi aarida Jenevis me-4 konvenciis 
gamoyenebas dasaxlebebTan mimarTebaSi da sakiTxi mxolod 
saerTaSoriso CveulebiT samarTalze, kerZod ki haagis regulaciebis 
Sesabamisi debulebebze dayrdnobiT gadawyvita. sasamarTlom 
dasaxlebebis kanoniereba ganixila haagis regulaciebiT daSvebul 
miwis kanonieri dayadaRebis principis mxedvelobaSi miRebiT da 
Sesabamisad erTmaneTisagan ganasxvava dasaxlebebi, romelic 
saokupacio jaris samxedro saWiroebebs emsaxureboda600 da wminda 
samoqalaqo dasaxlebebi.601 sasamarTlom daadgina rom samxedro 
saWiroebiT ganpirobebuli dasaxlebebi, romelic Tundac kerZo 
sakuTrebaSi arsebul miwaze iyos aSenebuli, maTi xasiaTisa da 
miznis gamo daSvebulia okupaciis samarTlis mixedviT, Tumca 
samoqalaqo dasaxlebebTan mimarTebaSi sasamarTlom ganacxada rom 
amgvari dasaxlebebis Seqmna miuTiTebda maT mudmiv bunebaze, rac 
saerTaSoriso samarTals ewinaaRmdegeba da amitom unda 
daSliliyo.602 

maalei adumimis saqmeSi israelis uzenaesma sasamarTlom Tavidan 
airida sadavo dasaxlebebis kanonierebis ganxilva da ganacxada, rom 
dasaxlebebis sakiTxi ara samarTlebrivi davis, aramed politikuri 
diskusiis sagania, romelic unda ganixilebodes israelsa da PLO–s 
Soris molaparakebebisas da mogvardes mxareebs Soris saboloo 
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statusis Sesaxeb SeTanxmebis miRwevisas.603 sasamaTlos motivacia 
aRniSnuli peticiis dauSveblad cnobis dros iyo Semdegi, rom 
sadavo miwaze israelis dasaxlebebis statusi unda ganisazRvros 
politikuri SeTanxmebis Sedegad da sasamarTlo ver Caereva im 
diskusiebsa da molaparakebebSi, romelTa warmarTvis upirvelesi 
uflebamosileba mTavrobis sxvadasxva Stozea dakisrebuli. 
marTlac, oslos SeTanxmebis mixedviT, dasaxlebebi, aris erT-erTi 
sakiTxi, romelic saboloo statusis Sesaxeb SeTanxmebiT unda 
mogvardes.604 

zogadad, dasavleT sanapiros samxedro meTauroba dasaxlebebze 
specialur samarTlebriv reJims avrcelebs. aRniSnuli 
samarTlebrivi wesrigi xSirad moixsenieba, rogorc "anklavTa 
samarTali" an "eqsklavTa (anu gare teritoriebis) samarTali" da 
moicavs samarTlebriv normaTa ramdenime fenas.605 erT-erT aseT fenas 
gadmoaqvs israelis konkretuli kanonebi dasaxlebebis 
teritoriaze,606 xolo sxva fenis kanonebi dasaxlebebis 
mosaxleobaze, rogorc israelis moqalaqeebze, vrceldeba 
personaluri iurisdiqciis safuZvelze.607 am specialuri 
samarTlebrivi reJimis mizania israeleli mosaxleebisaTvis iseTi 
samarTlebrivi wesrigis Seqmna, rogoric maT israelis 
kanonmdeblobis qveS eqnebodaT miuxedavad im faqtisa, rom 
formalurad isini sxva samarTlebriv sistemas eqvemdebarebian.608 
israelis kanonmdeblobis es nawili, romelsac municipaluri 
sabWoebis kodeqsis saxeliTac ixsenieben,609 avtomaturad vrceldeba 
mxolod dasaxlebebis macxovreblebze. Sesabamisad samxedro 
brZanebis (romelic awesebs municipaluri sabWoebis kodeqss) 
moqmedeba vrceldeba mxolod israelis moqalaqeebsa da 
dasaxlebebis ebrael macxovreblebs Soris urTierTobebze da ar 
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moicavs dasaxlebebSi ebraelebsa da palestinelebs Soris 
warmoSobil samarTlebriv urTierTobebs. 

garda zemoT mocemuli formaluri safuZvlebisa, israelis 
praqtikaSi vxvdebiT sxvadasxva samarTlebrivi konstruqciebiTa da 
farTo ganmartebiT israelis kanonmdeblobis dasaxlebebze 
gavrcelebis mcdelobebsac. magaliTad, KPA Steel saqmeSi, uzenaesma 
sasamarTlom ganixila sakiTxi ramdenad vrceldeboda israelis 
moqalaqeebze dakisrebuli saSemosavlo gadasaxadi mutatis mutandis 

ebraelebze, romlebic cxovroben dasaxlebebSi. sasamarTlom 
daadgina, rom farTo interpretaciiT gadasaxadis gavrceleba 
dasaxlebebSi kanonieria, radgan iq macxovreblebs aqvT molodini 
rom sagadasaxado kanonmdebloba maTze, rogorc israelis 
moqalaqeebze yvela aspeqtiT gavrceldeba.610 israelis 
kanonmdeblobis dasaxlebebSi eqstrateritoriulad gavrcelebis 
Sesaxeb, ierusalimis saolqo sasamarTlom, inter alia, pirdapir 
ganacxada, rom dasavleT sanapiroze moqmed biznesebze israelis 
kanonmdeblobis gavrceleba TanxvedraSia precedentul samarTalTan, 
romlis mixedviTac sasamarTlo "[...] wlebis ganmavlobaSi yvelafers 
akeTebs rom iudeasa da samariaSi macxovreblebi israelis 
moqalaqeebis mimarT gamoiyenos israelis kanonmdebloba, raTa isini 
yvela ganzraxviTa da mizniT miiCneodnen israelelebad."611 

okupantis Sida kanonmdeblobis pirdapir Tu sxvagvari 
interpretaciiT okupirebul teritoriaze gavrceleba samxedro 
okupaciis saerTaSoriso samarTalTan SeusabamobasTan dakavSirebul 
sakiTxs wamoWris. zogadad, okupirebul teritoriaze okupants 
sakanonmdeblo saqmianoba SezRuduli aqvs, Tuki misi ganxorcieleba 
absoluturad saWiroa da gamarTlebulia okupantis samxedro 
saWiroebebis an adgilobrivi mosaxleobis keTildReobis miznidan 
gamomdinare. israelis kanonebis dasaxlebebze gadmotana SesaZloa 
ganixilebodes calmxriv aneqsiad, Tumca KPA Steel saqmeSi sasamarTlo 
miuTiTebda rom israelis kanonmdeblobis eqstrateritoriuli 
gamoyeneba dasaxlebebSi mcxovreb israelis moqalaqeebze 
aucileblad ar ewinaaRmdegeba samxedro okupaciis saerTaSoriso 
samarTals. marTlac, haagis regulaciebis obieqti da mizania 
adgilobrivi samoqalaqo mosaxleobisaTvis konkretuli dacvis 
uzrunvelyofa. 43-e muxlis mixedviT, aseTi dacva moicavs 
adgilobrivi kanonmdeblobis moqmedebis SenarCunebas raTa 
SeizRudos okupaciis gavlena adgilobriv mosaxleobaze, romelic 
mowinaaRmdege mxaris samxedro meTaurobis qveS aRmoCnda. dasavleT 
sanapiroze arsebul ebraul dasaxlebebSi mcxovrebi pirebi 
realurad ar moxvedrilan "mowinaaRmdege armiis" xelSi, Sesabamisad 
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isini okupantis mier okupirebul teritoriaze sakanonmdeblo 
saqmianobis SemzRudavi debulebis moqmedebis miRma arian. 

 

7.2.2. dasaxlebebis daSlis SesaZlebloba deokupaciis Semdgom 
periodSi 

7.2.2.1. namibiis gamonaklisis testis gamoyeneba 

ukanono qmedebebis gamo saxelmwifoTa pasuxismgeblobis Sesaxeb 
muxlebis612 mixedviT yvela saxelmwifo valdebulia ar aRiaros 
kanonierad situacia, romelic Seiqmna saerTaSoriso samarTlis 
imperatiuli normis seriozuli darRvevis Sedegad da ar gawios 
raime saxis mxardaWera an daxmareba am situaciis SesanarCuneblad.613 
maSin rodesac okupantis mier Tavisi samoqalaqo mosaxleobis 
gadmosaxlebis akrZalvis jus cogens xasiaTi614 da Sesabamisad misi ar 
aRiarebis valdebulebis erga omnes gavrceleba SeiZleba sakamaTo 
iyos, marTlmsajulebis saerTaSoriso sasamarTlom daadgina, rom 
[palestinis] gamyofi kedeli da misi Tanmdevi reJimi (romelic 
moicavs dasaxlebebsac) okupirebul teritoriaze qmnida ukanono 
situacias da mTeli saerTaSoriso sazogadoeba valdebuli iyo ar 
eRiarebina es zomebi kanonierad da ar daeWira mxari an ar gaewia 
sxvagvari daxmareba israelisaTvis am zomebis Semdgom gatarebaSi.615 

zogadad, samxedro okupaciis saerTaSoriso samarTlis mixedviT 
okupanti Zalis yvela qmedeba a fortiori ukanonod ar miiCneva. Tuki 
okupanti moqmedebs haagis regulaciebisa da Jenevis me-4 konvenciiT 
misTvis miniWebuli uflebamosilebis farglebSi, amgvari qmedeba 
namdvilia da misi Sedegebis aRiareba saerTaSoriso samarTals ar 
ewinaaRmdegeba. Ex injuria ius non oritur principis mixedviT reJimis 
ukanono qmedebebi baTilia da aranair samarTlebriv Sedegs ar 
warmoSobs. Tumca, ex factis ius ortiut principis mixedviT ukanono reJimis 
zogierT qmedebas SeiZleba mieces samarTlebrivi Zala miuxedavad am 
reJimis statusisa.616 magaliTisTvis, Tuki samxedro okupacia 
ukanonoa da saerTaSoriso sazogadoebis mier mkveTradaa dagmobili, 
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saxelmwifoebi valdebulni arian ar aRiaron okupantis ukanono 
qmedebebi garda im SemTxvevisa, Tuki amgvari aRiareba saWiroa 
okupaciis qveS mcxovrebi adgilobrivi mosaxleobis 
keTildReobisaTvis. es midgoma vrclad ganixila marTlmsajulebis 
saerTaSoriso sasamarTlom namibiis sakonsultacio daskvnaSi, 
romelSic ganacxada, rom: 

zogadad, samxreT afrikis mier ganxorcielebuli teritoriis 
administrirebis araRiarebam namibiis xalxs ar unda SeuzRudos 
is upiratesobebi, rac gamomdinareobs saerTaSoriso 
TanamSromlobisgan. kerZod, miuxedavad imisa, rom mandatis 
dasrulebis Semdeg samxreT afrikis mTavrobis mier namibiis 
saxeliT an namibiasTan dakavSirebiT ganxorcielebuli yvela 
oficialuri qmedeba ukanono da baTilia, es baTiloba ar 
SeiZleba gavrceldes iseT qmedebebze, magaliTad rogoricaa 
dabadebis, gardacvalebis da qorwinebis registracia, romlis 
Sedegebis ignorirebac mxolod zianis momtani iqneba teritoriis 
mosaxleobisaTvis.617 

es gadawyvetileba cnobilia namibiis gamonaklisis saxiT, romlis 
mixedviTac ukanono saokupacio reJimis mier ganxorcielebuli 
ukanono qmedeba SeiZleba namdvili iyos Tuki is ar iwvevs mkvidri 
mosaxleobis dazaralebas. sasamarTlos mier amgvari qmedebebis 
CamonTvali amomwuravi araa da mxolod saxelmZRvanelo principad 
SeiZleba iqnas gamoyenebuli; Tumca aSkaraa, rom okupantis mier 
ganxorcielebuli qmedeba, romelic arRvevs jus cogens normas arc-erT 
SemTxvevaSi ar iqneba namdvili, maSinac ki rodesac is ar vnebs 
adgilobriv mosaxleobas. "teritoriis mosaxleobaze" miTiTeba 
calsaxad namibiis mkvidr mosaxleobas moicavs, radgan im dros 
namibiaSi ar iyo Camosaxlebuli mosaxleoba, romelzec SeiZleba 
sasamarTlos emsjela.618  

namibiis gamonaklisis testis gamoyeneba okupanti Zalis mier Seqmnil 
dasaxlebebTan mimarTebiT Seusabamoa, radgan pirvel rigSi 
gamonaklisidan gamomdinare upiratesobis mimRebi samizne jgufi 
sruliad gansxvavebulia sasamarTlos mier ganxiluli saqmisa da 
amas garda dasaxlebebis Seqmna saerTaSoriso humanitaruli 
samarTlis mZime darRvevaa, rac gamoricxavs namibiis gamonaklisis 
wesis gamoyenebas. am gamonaklisis mizania adgilobrivi 
mosaxleobisaTvis dacvis ufro maRali xarisxis uzrunvelyofa, 
Tuki isini cdiloben saerTaSoriso doneze samarTlebriv 
urTierTobaSi Sesvlas. imdenad ramdenadac, gadmosaxlebuli 
mosaxleebi ar Seadgenen “adgilobriv mosaxleobas” da rCebian 
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samxedro okupaciis saerTaSoriso samarTlis dacvis miRma, 
gamonaklisi maTze ver gavrceldeba. garda amisa, okupirebul 
teritoriaze msxvili dasaxlebebis Seqmna iwvevs teritoriaze 
demografiuli mdgomareobis Secvlas, rac zustad rom “zianis 
momtani iqneba teritoriis mosaxleobisaTvis” da Sesabamisad 
baTilad unda miiCneodes. 

 

7.2.2.2. arsebiTi SeuZleblobis gamonaklisis testi 

zogadi saerTaSoriso samarTlis mixedviT, ukanono qmedebaze 
pasuxismgebeli saxelmwifo valdebulia moaxdinos restitucia, anu 
aRadginos pirvandeli mdgomareoba, rac ukanono qmedebis Cadenamde 
arsebobda.619 Tumca am zogadi wesidan gamonaklisic arsebobs, 
kerZod, restitucia savaldeblo araa rodesac pirvandeli 
mdgomareobis aRdgena “arsebiTad SeuZlebelia.” es wesi gamoiyeneba 
rodesac, magaliTad sakuTreba, romelic unda dabrundes, samudamod 
daikarga an ganadgurda an imgvarad dazianda rom Rirebuleba 
daekarga. materialuri SeuZlebloba ar moicavs mxolod iseT 
SemTxvevebs, rodesac sadavo nivTi ganadgurda an dazianda, aramed 
ufro kompleqsur situaciasac. zogierT SemTxvevaSi, mesame mxareTa 
poziciac SeiZleba iqnes mxedvelobaSi miRebuli imis dadgenisas 
restitucia materialurad SesaZlebelia Tu ara.620 amas hqvia 
“arsebiTi SeuZleblobis gamonaklisi”. 

am sagamonakliso wesis dasaxlebebTan misadagebisas SesaZloa 
dadgindes, rom rodesac okupacia aTwleulebis ganmavlobaSi 
grZeldeba da gadmosaxlebuli macxovreblebi ukve adgilobrivi 
sazogadoebis nawili gaxdnen, okupaciis dasrulebisas maTi 
gasaxleba da sacxovrebeli adgilebis daSla SesaZloa arsebiTad 
SeuZlebeli iyos. es sakiTxi ganixila adamianis uflebaTa 
evropulma sasamarTlom demopulos saqmeSi, romelSic sasamarTlom 
imsjela okupirebul CrdiloeT kviprosSi Turqi mosaxleebis Temaze 
da ganacxada, rom: 

sasamarTlo Sorsaa im mosazrebisgan, rom samxedro okupacia 
ganixilebodes mowinaaRmdege mxaris mier mflobelobis formad, 
romlis drosac ufleba kanonierad gadaecema dampyrob Zalas. 
magram, ararealisturi iqneboda molodini, rom warmodgenili 
saqmeebis Sedegad sasamarTlo pirdapir daavalebs TurqeTis 
mTavrobas rom es ganmcxadeblebi Sevidnen da sruli 
mflobeloba miiRon TavianT sakuTrebaze imisda miuxedavad Tu 
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vin cxovrobs iq amJamad da ramdenad gamoiyeneba es sakuTreba 
samxedro Tu wminda sajaro miznebisaTvis.621 

sasamarTlom gaixsena, rom ganmcxadeblebis mier CrdiloeT 
kviprosSi sakuTrebis dakargvidan ocdaTxutmeti welia gasuli da 
rom Taobebi Seicvalnen, adgilobrivi mosaxleoba statikurad 
ucvleli ar darCenila da Turqi xalxi dasaxlda CrdiloeTiT da 
rom maT aaSenes sakuTari saxlebi.622 am relobis gaTvaliswinebiT 
sasamarTlom “ararealisturad” miiCnia is molodini, rom mas 
daevalebina TurqeTisTvis uzrunveleyo ganmcxadeblebisaTvis 
TavianTi sakuTrebis xelaxla mflobelobaSi miReba miuxedavad imisa 
Tu vin cxovrobs iq amJamad.623 

garda amisa, sasamarTlom aseve aRniSna, rom: 

ganmcxadeblebis mier TavianTi qonebis dakargvidan 
ocdaTxutmeti wlis gasvlis Semdeg, sarisko da dausabuTebeli 
iqneboda [sasamarTlos] mcdeloba TurqeTisaTvis yvela saqmeze 
restituciis ganxorcielebis valdebulebis dakisrebis Sesaxeb, 
Tundac mxolod im saqmeebze, romelzec arsebiTad SesaZlebelia 
restitucia. [sasamarTlo] ver daeTanxmeba mosazrebas rom 
mopasuxe mxares unda aekrZalos sxva garemoebebis mxedvelobaSi 
miReba, kerZod ki mesame mxareTa poziciebis. konvenciis 
debulebaTa gamoyenebisa da ganmartebisas sasamarTlos funqcia 
ver iqneba mTavrobisaTvis upirobo valdebulebis dakisreba, rom 
man Zalismierad gamoasaxlos da sxvagan Caasaxlos potenciurad 
didi raodenobis mamakacebi, qalebi da bavSvebi konvenciis 
darRvevis msxverplTa Selaxuli uflebebis aRdgenis mizniT.624 

ECtHR-is gadawyvetileba miuTiTebs, rom Tuki darRvevamde arsebuli 
status quo–s restitucia sxvaTa cxovrebas uSlis xels, amgvari 
darRvevis samarTlebrivi Sedegebi unda daeqvemdebaros restituciis 
ganxorcielebis sagamonakliso wess, kerZod ki “arsebiTi 
SeuZleblobis gamonakliss.”625 

aRsaniSnavia, rom kedlis sakonsultacio daskvnaSi ICJ-is ar 
ganuxilavs israelis dasaxlebebis daSlis arsebiTi SesaZleblobis 
sakiTxi, man mxolod okupirebul teritoriaze mdebare kedlis 
struqturis daSlis valdebuleba daadgina.626 gaero-s uSiSroebis 
sabWos rezolucia ki, romelic israels pirdapir mouwodebs 
dasaxlebebis mobinadreTa gamosaxlebisaken daTariRebulia 1980 
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wliT,627 xolo sakonsultacio daskvna gamotanilia 2004 wels, zemoT 
aRniSnuli rezoluciis miRebidan ocdasami wlis Semdeg. ramdenad 
aris SesaZlebeli rom drois gasvla miiCneodes okupirebul 
teritoriaze Seqmnili dasaxlebebis SesaZlo daSlis ganxilvisas 
erT-erT faqtorad, romelic mxedvelobaSi unda iqnes miRebuli?! 
calsaxaa, rom ECtHR-is mier ocdaTxumet wlian periodze apelireba 
demopulos saqmeSi SemTxveviTi ar yofila. sasamarTlom daadgina 
mizezobrivi kavSiri drois svlasa da okupirebul miwaze momxdar 
demografiul cvlilebas Soris, ramac TurqeTisaTvis sruli 
restituciis moTxovna “arsebiTad SeuZlebeli” gaxada. Tumca aqve 
unda aRiniSnos, rom Tuki restitucia da pirvandeli status quo–s 
aRdgena arsebiTad SeuZlebelia, pasuxismgebel saxelmwifos mainc 
aqvs valdebuleba moaxdinos sxva saxis reparacia saerTaSoriso 
valdebulebis darRvevisaTvis.628 

 

7.2.3. dasaxlebebis daSlis adamianis uflebebze dafuZnebuli 
SezRudva 

naSromis es nawili mimoixilavs im savaraudo samarTlebriv 
Sedegebs, rac SeiZleba warmoiSvas post-okupaciis periodSi, Tuki 
gardamavali mTavroba, romelic Secvlis samxedro mmarTvelobas, 
gadawyvets rom daSalos arsebuli dasaxlebebi da iq mcxovrebi 
mosaxleoba gaaZevos. okupirebul teritoriaze mosaxleobis 
gadmosaxlebis ukanono xasiaTis miuxedavad, maTi saxlebis 
dangrevisa da gamoZevebisas adamianis sxvadasxva saerTaSoriso 
uflebaTa savaraudo darRvevam SeiZleba iCinos Tavi. es uflebebi, 
inter alia, SeiZleba iyos piradi cxovrebis xelSeuxebloba, 
diskriminaciis akrZalva, araadamianuri mopyrobis akrZalva da 
SeiZleba ufro metic, magram ara sakuTrebis ufleba, radgan 
okupirebul teritoriaze ukanonod Seqmnili dasaxlebebis 
macxovreblebi ar iReben sakuTrebis uflebas im qonebaze, romelSic 
isini cxovroben.629 ukanonod Casaxlebuli macxovreblebis mimarT 
SeiZleba sxvadasxvagvari midgoma iqnes gamoyenebuli adamianis 
uflebaTa sxvadasxva samarTlebriv sistemaSi. qvemoT ganxilulia 
dasaxlebebis momavali bedi deokupaciis Semdeg gaero-s adamianis 
uflebaTa dacvis sistemis qveS arsebuli instrumentebis mixedviT, 
romelTac sayovelTao gamoyeneba aqvs, aseve adamianis uflebaTa 
evropuli konvenciaSi mocemuli samarTlebrivi CarCoc. 
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7.2.3.1. gaero-s adamianis uflebaTa dacvis sistemis qveS arsebuli 
SezRudva 

dasaxlebebis sakiTxTan dakavSirebuli upirvelesi adamianis 
uflebaTa instrumentia saerTaSoriso paqti samoqalaqo da 
politikur uflebaTa Sesaxeb, romlis me-12(4) muxli acxadebs, rom 
“ukanonod aravis ar unda SeezRudos sakuTar qveyanaSi Sesvlis 
ufleba”630. ramdenadac es debuleba erTi SexedviT konkretuli 
saxelmwifos moqalaqeebs exeba, adamianis uflebaTa komitetma 
gaafarTova “sakuTari qveynis” cneba saqmeSi nistromi avstraliis 
winaaRmdeg da ganacxada, rom: 

es [koncefcia] ufro farToa vidre “Tavisi moqalaqeobis 
saxelmwifos” cneba. is SezRuduli araa moqalaqeobis 
formaluri gagebiT. is moicavs, rogorc minimum, individs, 
romelic mocemul saxelmwifosTan Tavisi specialuri kavSirebiT 
an moTxovnebiT ar SeiZleba ubralo ucxoelad ganixilebodes. 
termini “sakuTari qveyana” moicavs iseT SemTxvevebsac, 
rogoricaa xangrZlivi binadroba am qveyanaSi, axlo piradi Tu 
ojaxuri kavSirebi da am qveyanaSi darCenis ganzraxva.631 

garda amisa, HRC iTxovs aseve imigrantis mniSvnelovani masStabis 
integracias im sazogadoebaSi, romelSic is Casaxlda. sadavo 
saxelmwifosTan namdvili kavSiri (genuine link) imdenad damarwmunebeli 
unda iyos rom moqalaqeobis formaluri safuZvlis ararseboba 
Caanacvlos.632 zogierT SemTxvevaSi moqalaqeobis garda sxva 
faqtorebmac SeiZleba warmoSvas pirisa da saxelmwifos siaxlove da 
mtkice kavSirebi.633 ZiriTadi idea imaSi mdgomareobs, rom pirTa 
zogierTi kategoria, romelic formalurad ar arian saxelmwifo 
moqalaqeebi arc “ucxoelebad” ar ganixilebian me-13 muxlis 
gagebiT.634 ase rom, Tuki okupaciis dasrulebis Semdeg, dasaxlebebis 
macxovreblebi gadawyveten rom surT axali droSis qveS cxovreba 
da darCebian TavianT defacto sacxovrebel adgilze, gandevnili 
suvereni, romelic dabrundeba xelisuflebaSi SesaZloa 
valdebulic iyos rom ganixilos maTi kavSirebi im sazogadoebasTan 
romelSic cxovroben, sanam miiRebdes maT gaZevebis Sesaxeb 
gadawyvetilebas. Tuki dadgindeba, rom ukanonod gadmosaxlebuli 
macxovreblebi okupaciis mimdinareobis periodSi ukve Seerwynen 
adgilobriv Tems da yofil okupirebul teritorias sakuTar qveynad 
miiCneven, mxolod is faqti rom maT ar eqnebaT moqalaqeoba ar iqneba 

                         
630

ICCPR, supra, n.317, art.12(4). 
631

Human Rights Committee, Nystrom v. Australia, comm. No. 1557/2007, para.7.4. UN Doc. 

CCPR/C/102/D/1557/2007 (2011). 
632

Ibid, para.7.5. 
633

HRC General Comment 27: Freedom of Movement (Article 12), UN Doc. CCPR/C/21/Rev.1/Add.9 

(1999), para.20. 
634

Stewart v. Canada, communication No. 538/1993 UN Doc. CCPR/C/58/D/538/1993 (1996), para.12.3. 



185 
 

sakmarisi safuZveli imisaTvis, rom gamarTldes maTi am qveyanaSi 
Semosvlis uflebis uaryofa. 

paqtis me-17 muxli, romelic krZalavs individis pirad da ojaxur 
cxovrebSi, saxlsa da korespondenciaSi ukanono Carevas635 SesaZloa 
aseve relevanturi iyos dasaxlebebis sakiTxis ganxilvisas, kerZod, 
ojaxuri cxovrebis konteqstSi. termini “ojaxi” yovelTvis viwrod 
ganimarteboda da moicavs myisier formalur urTierTobebs da ara 
socialur kavSirs.636 Tumca HRC-ma gaafarTova amgvari ganmarteba da 
ganacxada, rom “xangrZliv Tanacxovrebis Sedegad Seqmnil ojaxSi 
arsebiTi cvlilebebi, romelic moyveba[...]” aralegali imigrantebis 
gaZevebas ganixileba, rogorc ojaxur cxovrebaSi ukanono “Careva”637. 

gardamavali an mis Semdgomi samTavrobo reJimis mier dasaxlebebSi 
mcxovreb pirTa koleqtiuri da aradiskriminaciuli gaZeveba aseve 
warmoSobs jgufuri kuTvnilebis safuZvelze diskriminaciuli 
midgomis sakiTxs. ICCPR–is mixedviT pirTa gansxvavebuli mopyroba 
gamarTlebulia Tuki gamoyenebuli kriteriumebi gonivruli da 
obieqturia da maTi Sedegi legitimuri miznis proporciuli.638 
amasTanave rasobrivi, eTnikuri an erovnuli diskriminaciis akrZalva 
absoluturi xasiaTisaa da misi gamarTleba nebismieri safuZvliT 
SeuZlebelia. am saxis diskriminaciis akrZalva erga omnes 

valdebulebaa da vrceldeba ara mxolod vis-a-vis konkretuli 
xelSekrulebis mxareebs Soris, aramed zogadad yvelaze.639 aqedan 
gamomdinare, post-okupaciur mTavrobas, romelic ukanonod 
Camosaxlebuli macxovreblebis ganurCeveli gaZevebis mizniT raime 
zomas miiRebs, daekisreba mtkicebis tvirTi, rom amgvari zomebi ar 
aris sadavo jgufis eTnikuri, rasobrivi an erovnuli kuTvnilebiT 
nakarnaxevi. Tuki ukanonod Casaxlebuli pirebi okupanti 
saxelmwifos moqalaqeebad darCebian, maSin isini unda 
ganixilebodnen, rogorc erovnuli umciresoba gaTavisuflebul 
qveyanaSi da Sesabamisad maTi gaZeveba warmoSobs erovnulobaze 
dafuZnebul savaraudo diskriminaciuli midgomis Sesaxeb 
pretenziebs. magram, Tuki aseTi mosaxleoba miiRebs okupaciisagan 
gamoxsnili saxelmwifos moqalaqeobas moqmedi kanonmdeblobis 
mixedviT,640 isini ukve moqalaqeebad ganixilebian da maTi gaZeveba an 
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qonebis ganadgureba warmoSobs braldebebs eTnikurobaze 
dafuZnebuli diskriminaciuli midgomis Sesaxeb da SesaZloa eTnikur 
wmendasac ki gauTanabrdes, Tumca es damokidebulia aRdgenili 
suverenis samomavlo qmedebebis simZimis xarisxze. nebismier 
SemTxvevaSi erTmaneTis sapirwoned iqneba ori samarTlebrivi 
Rirebuleba: dasaxlebebSi mcxovreb pirTa ukanonod Camosaxlebis 
faqtis araRiareba kanonierad da adamianis uflebebi, romliTac 
mosaxleoba mainc isargeblebs miuxedavad maTi okupirebul 
teritoriaze dasaxlebis ukanono xasiaTisa. 

 

7.2.3.2. evropis adamianis uflebaTa dacvis sistemis qveS arsebuli 
SezRudva 

ECHR-is me-8 muxli icavs individis pirad da ojaxur cxovrebas, 
saxlsa da korespondencias.641 

“piradi cxovreba“ farTo cnebaa da inter alia, moicavs piris fizikur, 
fsiqologiur da socialur identobas, rogoricaa personaluri 
avtonomia da pirovnuli ganviTareba.642 piradi cxovrebis cnebis 
elementebis amomwuravi CamonaTvali ar arsebobs, amitom es termini 
sakmaod farToa643 da SesaZloa vrceldebodes aseve piris uflebaze 
sxva individebTan an gare samyarosTan daamyaros da ganaviTaros 
urTierTobebi,644 dasaxlebul macxovreblebsa da im Tems Soris 
socialuri kavSirebze, romelSic es pirebi cxovroben645 da 
personalurobis sxva msgavs aspeqtebze. saxlze ufleba aseve piradi 
cxovrebis nawilad ganixileba. saxli avtonomiuri cnebaa da esa Tu 
is sacxovrebeli miiCneodes Tu ara “saxlad“ me-8 muxlis gagebiT, 
damokidebulia faqtobriv garemoebebze, kerZod specifikur adgilTan 
piris sakmarisad mWidro kavSiris arseboba646 da rac yvelaze 
mniSvnelovania saxlis cneba ar Semoifargleba mxolod kanonierad 
Seqmnili sacxovrisiT.647 

miuxedavad imisa, rom ukanonod Casaxlebuli macxovrebelebi ver 
miiReben raime saxis statuss an sacxovrebel qonebaze sakuTrebis 
uflebas, xangrZlivad mcxovrebi mosaxleobisaTvis mainc SesaZloa 

                         
641

Convention for the Protection of Human Rights and Fundamental Freedoms, Rome, 4.XI.1950 (ECHR), 

art.8(1). 
642

ECtHR, Evans v. the United Kingdom [GC], no.6339/05, 2006, para.71; E.B. v. France [GC], no.43546/02, 

2008, para.43. 
643

ECtHR, Peck v. the United Kingdom, no.44647/98, 2003, para.57; Pretty v. the United Kingdom, 

no.2346/02, 2002, para.61. 
644

ECtHR, Niemietz v. Germany, no.13710/88, 1992, para.29. 
645

ECtHR, Üner v. the Netherlands [GC], no.46410/99, 2006, para.59. 
646

ECtHR, Prokopovich v. Russia, no.58255/00, 2005, para.36; Gillow v. the United Kingdom, no.9063/80, 

1986, para.46. 
647

ECtHR, Buckley v. the United Kingdom, no.20348/92, 1996, para.54; Prokopovich v. Russia, ibid. 



187 
 

garkveuli samarTlebrivi Sedegebi dadges. rodesac okupacia 
grZeldeba or aTeul weliwadze met xans, didi albaTobiT 
dasaxlebebSi mcxovreb pirTaTvis maTi sacxovrebeli teritoria 
geografiuli Tu socialuri gagebiT “saxlad“ miiCneva, romelSic 
maT Tavisi cxovrebis umetesi nawili gaatares, xolo meore da 
Semdgomi Taobis SemTxvevaSi mTeli ganvlili cxovrebac ki.648 

es midgoma gamoyenebul iqna ECtHR-is mosamarTle Semeris mier Tavis 
gansxvavebul mosazrebaSi saqmeze kviprosi TurqeTis winaaRmdeg, 
romelSic man ganacxada, rom: 

imdenad ramdenadac me-8 muxli uzrunvelyofs saxlis uflebis 
pativiscemas yvelasaTvis, axali mflobelis uflebebic unda 
iqnes mxedvelobaSi miRebuli, miuxedavad im faqtisa rom 
mflobelobis SeZena ararsebuli uflebis safuZvelze moxda. 
didi xnis gasvlis Semdeg status quo ante–s aRdgena me-8 muxlis 
darRveva iqneba ukve axal mflobelebTan mimarTebiT. rTulia 
imis gansazRvra Tu ra periodis gasvlis Semdeg dadgeba amgvari 
Sedegi, radgan es mimdinare procesia... am saxlebSi bavSvebi 
daibadebian, romelTac sxva adgili ar gaaCniaT, romelsac 
saxlad miiCneven... me ver daveTanxmebi mosazrebas rom, Zveli 
mesakuTreebis dabrunebis mizniT axali mflobelebis saxlebidan 
gamoyra erTaderTi uflebis dacvis efeqturi saSualebaa, 
romlis Sesrulebac TurqeTs unda daekisros.649 

saqmeSi slivenko latviis winaaRmdeg, romelic exeboda sabWoTa 
okupaciis dros latviaSi ukanonod gadmosaxlebuli ruseTis 
moqalaqis gamoZevebis sakiTxs, sasamarTlom farTod ganmarta piradi 
cxovrebis ufleba da miuTiTa rom es ufleba icavs “pirovnuli, 
socialuri da ekonomikuri urTierTobebis mTels qsels, romelic 
yvela adamianis piradi cxovrebis nawilia.“650 am uflebis gamoyeneba 
moicavs dasaxlebul imigrantTa651 da ukanonod Camosaxlebuli 
mosaxleebis iZulebiTi repatriaciis winaaRmdeg moTxovnasac.652 

piradi cxovrebis uflebiT efeqtianad sargeblobis ganuyofeli 
nawilia individis CarTuloba im gadawyvetilebis miRebis procesSi, 
romelic misi piradi cxovrebis uflebiT dacul romelime sikeTeze 
savaraudo gavlenas axdens.653 Sesabamisad okupaciis dros ukanonod 
Seqmnili dasaxlebebis pirdapir ganadgureba da iq macxovrebeli 
xalxis ganzrax gaZeveba yovelgvari garantiisa da maTi CarTulobis 
gareSe, SesaZloa piradi cxovrebis uxeS darRvevad CaiTvalos 
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European Commission of Human Rights, Cyprus v. Turkey, no.8007/77, separate opinion of the Judge 

Schermers. 
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ECtHR, Slivenko v. Latvia, no.48321/99, 2003, para.96. 
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ECtHR, Maslov v. Austria, no.1638/03, 2008, para.63. 
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Slivenko v. Latvia, supra, n.650. 
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ECtHR, Airey v. Ireland, no.6289/73, 1979, para.32; Tysiąc v. Poland, no.5410/03, 2007, paras.107-113. 
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evropis konvenciis mixedviT, miuxedavad imisa, rom Tavis droze es 
pirebi saerTaSoriso samarTlis darRvevis Sedegad Camosaxldnen 
sadavo teritoriaze. mosaxleTa saxlze uflebis SezRudva 
potenciurad SeiZleba gamoixatebodes, rogorc maTi saxlebis 
ganadgurebaSi,654 aseve maTTvis saxlebSi dabrunebis akrZalvaSi.655 

me-8 muxlis mixedviT, individis pirad cxovrebaSi nebismieri saxis 
Careva gamarTlebulia Tuki es “kanonis Sesabamisad“ xdeba da 
“saWiroa demokratiul sazogadoebaSi“ erTi an ramdenime legitimuri 
miznis misaRwevad. aucileblobis kriteriumi gulisxmobs, rom Careva 
gamowveuli unda iyos gadaudebeli sazogadoebrivi saWiroebiT da 
iyos proporciuli im kanonieri miznisa, ris misaRwevadac Carevis 
zoma iqna gamoyenebuli.656 iael roneni CamoTvlis dasaxlebebidan 
pirTa iZulebiTi deportaciis eqvs savaraudo legitimur mizans: (1) 
areulobis prevencia, (2) okupirebuli teritoriebis mkvidri 
mosaxleobis TviTgamorkvevis uflebis pativiscema, (3) erovnuli 
uSiSroeba, romelic safrTxeSi iqneba yofili okupanti Zalis mier 
dasaxlebebSi mcxovrebi pirebis meSveobiT mudmivi wnexis 
ganxorcielebiT, (4) erovnuli interesebi, romelsac SeiZleba 
safrTxe Seeqmnas mosaxleebis, rogorc “mexuTe kolonis“, mier, (5) 
istoriuli usamarTlobis gamosworeba da (6) okupirebuli 
teritoriebidan iZulebiT gadaadgilebul pirTa sakuTrebis 
uflebis dacva.657 

adamianis uflebaTa evropuli sasamarTlos zogierTi mosamarTle658 
miiCnevs, rom xangrZlivi migrantebis ganzrax gaZeveba SeiZleba 
konvenciiT akrZalul araadamianur mopyrobad ganixilebodes.659 maTi 
mtkicebiT, araadamianuri mopyrobaa meore Taobis emigrantTa 
deportacia, romlebic daibadnen da gaizardnen maspinZel qveyanaSi. 
Tumca konvencia ar icavs ukanono reJimis mier Casaxlebuli 
mosaxleobis meore Taobis yvela migrants. maT amgvari dacva 
SeiZleba moexsnas imis gaTvaliswinebiT rom maTi transferi 
ganxorcielda saerTaSoriso humanitaruli samarTlis darRveviT. 
aqedan gamomdinare, sakiTxis gadawyvetisas individualuri 
garemoebebi unda iqnes mxedvelobaSi miRebuli, magaliTad 
rogoricaa: keTilsindisierad moqmedebdnen Tu ara mosaxleebi an 
aqvT Tu ara maT TavianT warmoSobis qveyanaSi dabrunebisas 
Sesabamisi integraciis perspeqtiva. anu yvela aseTi mosaxlis 
garemoebebi cal-calke unda iqnas ganxiluli Sesabamisi 
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655

Practical Guide on Admissibility Criteria, European Court of Human Rights, Council of Europe, 2011, 
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gadawyvetilebis miRebisas, radgan araadamianuri mopyrobis akrZalva 
per se ar gulisxmobs ukanono reJimis dros Camosaxlebul pirTa 
gaZevebis blanketur prevencias.660 aseve sagulisxmoa is zomebi da 
saSualebebi, romelsac potenciuri [axali] suvereni gamoiyenebs 
ukanono dasaxlebebis dasaSlelad da iq mcxovreb pirTa 
gasaZeveblad, amitom winaswar arasaTanado mopyrobis mtkiceba cota 
rTulia, radgan yvela aseTi mosaxlis individualuri garemoebebi 
da maTi deportaciisas gamoyenebuli praqtika erTobliobaSi 
gamoaCens hqonda Tu ara adgili konvenciiT daculi araadamianuri 
mopyrobis akrZalvis darRvevas. 

 

7.2.4. dasaxlebebis deokupaciis Semdgomi bedi 

radganac samxedro okupacia bunebiT droebiTia, okupantis mier 
mudmiv Sedegebze gaTvlili qmedebebi yvela SemTxvevaSi ultra vires 

CaiTvleba. okupirebuli arealis arsebiTi demografiuli cvlilebis 
prevencia Jenevis me-4 konvenciis 49-e muxlis upirvelis mizania,661 
Tumca praqtikaSi, ZalauflebaSi dabrunebuli suverenis mier 
ukanonod Camosaxlebuli mosaxleobis iZulebiTi repatriaciis 
politika xSirad kritikis sagnad qceula da magaliTad 
baltiispireTis qveynebis SemTxvevaSi saokupacio reJimis mier 
miniWebuli statusi avtomaturad gagrZelda da ukanonod 
Camosaxlebuli macxovreblebi deokupaciis Semdeg darCnen dakavebul 
teritoriaze.662 

saerTaSoriso praqtikidan gamomdinare, okupanti, rogorc wesi, 
moiTxovs ukanonod Camosaxlebul pirTa repatriaciis akrZalvas 
okupaciis dasasruleblad mimdinare molaparakebebSi,663 Tumca 
aRsaniSnavia rom arc okupaciis da arc araRiarebis samarTali ar 
avaldebulebs gardamaval mTavrobas rom scnos okupantis mier 
ukanonod Camosaxlebul pirTaTvis miniWebuli statusi da misces 
maT darCenis neba. rig SemTxvevebSi, aseT mosaxleobas mainc mieca 
SesaZlebloba rom darCeniliyvnen dakavebul teritoriebze. amgvari 
politikis gatareba aixsneba adamianis uflebaTa saerTaSoriso 
samarTlis normebis moqmedebiT.664 
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aRsaniSnavia rom dasaxlebebis daSla da pirTa repatriacia 
dasaSvebia uSualod okupaciis periodSi Tavad okupanti Zalis mier 
da amgavri praqtika ar ganixileba adamianis uflebaTa samarTlis 
darRvevad, radgan am mosaxleTa warmoSobis qveyana ukan iRebs 
sakuTar moqalaqeebs da ivaraudeba rom is uzrunvelyofs maTTvis 
dasasaxleblad Sesabamisi pirobebis Seqmnasac.665 aqedan gamomdinare, 
saxelmwifoTa pasuxismgeblobis samarTali iTxovs okupanti 
Zalisagan Casaxlebul pirTa repatriacias, rogorc darRvevis 
Sewyvetis absolutur valdebulebas. magram, raoden paradoqsuladac 
ar unda JRerdes, okupaciis dasrulebis Semdeg okupantis es 
valdebuleba SesaZloa Canacvldes okupirebuli teritoriebis 
aRdgenili suverenis adamianis uflebaTa samarTlidan gamomdinare 
valdebulebiT rom ar gaaZevos es mosaxleoba.666 

zemoT ganxiluli Teoriisa da praqtikis Sesabamisad, zogadi wesis 
mixedviT, ukanonod gadmosaxlebul macxovreblebs arc-erT 
SemTxvevaSi ar SeuZliaT gaamarTlon post-okupaciis periodSi 
Tavisi darCena namibiis gamonaklisze miTiTebiT, radgan maTi 
gadmosaxleba arsodes iqneba kanonierad aRiarebuli, imis gamo, rom 
es okupaciis dros dacul pirTa interesebs ar emsaxureba. Tumca 
maT SeuZliaT TavianTi moTxovna daamyaron “arsebiTi SeuZleblobis“ 
gamonaklisze, gansakuTrebiT iseT SemTxvevebSi, rodesac okupacia 
xangrZliv xasiaTs atarebs, magram arsebiTi SeuZleblobis testic ki 
ver daicavs mosaxleebs repatriaciisgan okupaciis dasrulebis 
Semdeg, Tuki amgvari repatriacia adamianis uflebaTa saerTaSoriso 
samarTliT akrZaluli araa.667 aqedan gamomdinare adamianis 
uflebebis dacva aris erTaderTi Rirebuleba, romelmac SeiZleba 
gadaswonos pirTa Camosaxlebis ukanono xasiaTi da misces maT 
ufleba darCnen dakavebul miwaze miuxedavad maTi gadmosaxlebis 
ukanono bunebisa. Tumca ZalauflebaSi dabrunebulma suverenma 
mxedvelobaSi unda miiRos individualuri faqtorebi imisaTvis rom 
daadginos konkretuli mosaxlis gaZeveba daarRvevs Tu ara maT 
ZiriTad uflebebs. es faqtorebi zemoT detaluradaa ganxiluli. 

rac Seexeba aRniSnuli zogadi wesis gamoyenebas mocemul qveTavSi 
ganxilul magaliTebSi (CrdiloeT kviprosi, palestina, 
baltiispireTi) imdenad ramdenadac TiToeul am SemTxvevaSi 
okupanti Zalis samoqalaqo mosaxleobis transferi gansxvavebul 
garemoebebSi ganxorcielda, Sesabamisad SeuZlebelia zogadi wesis 
unificirebulad gamoyeneba TiToeul maTganze. magaliTisTvis, 
israelis mier okupirebul dasavleT sanapiroze Seqmnili 

                         
665mag. 2005 wels rodesac israelma calmxrivad datova Razas seqtori man moaxdina 
aTasobiT ebraeli mosaxlis iZulebiTi evakuacia ukan israelSi da es qmedeba ar 
yofila dagmobili saerTaSoriso sazogadoebis mier. 
666

Zemach, supra, n.623, p.69. 
667

Ibid, p.95. 



191 
 

dasaxlebebi absoluturad izolirebulia adgilobrivi mkvidri 
mosaxleobisagan da rogorc zemoT aRiniSna, faqtobrivad israelis 
anklavs warmoadgens, Sesabamisad gaumarTlebeli iqneboda am 
dasaxlebebis daSlis akrZalva adamianis piradi cxovrebisa da 
saxlis uflebaze apelirebiT. CrdiloeT kviprosis SemTxvevaSi, 
mkvidri mosaxleoba iZulebiT gadaadgilda kunZulis samxreT 
nawilSi, xolo samxreTis macxovrebeli Turqebi ki gadavidnen 
CrdiloeTSi, ramac SesaZloa arsebiTad SeuZlebeli gaxados status 

quo–s aRdgena. baltiis qveynebSi ki rusi erovnebis mosaxleobis 
gaZeveba adamianis uflebebis dacvis motiviT faqtiurad 
gamoricxulad miiCnia rogorc saerTaSoriso sazogadoebam, aseve 
adamianis uflebaTa evropulma sasamarTlomac. 

da bolos, unda aRiniSnos, rom okupirebuli teritoriebis 
administrirebis es specifikuri aspeqti, rogorc wesi, deokupaciis 
molaparakebebis nawili unda gaxdes da dasaxlebebis momaval bedze 
swored okupantma Zalam da gandevnilma suverenma unda imsjelon, 
magram am qveTavSi moyvanili msjeloba exeba iseT situaciebs, 
rodesac deokupacia myisierad xdeba politikuri Tu samxedro 
cvlilebebis Sedegad da okupanti Zala ise tovebs dakavebul 
teritorias, rom dasaxlebebis sakiTxis molaparakebebze gadaWris 
SesaZlebloba ar eZleva. aqedan gamomdinare, Tu ra bedi SeiZleba 
ewios okupirebul teritoriaze ukanonod Seqmnil dasaxlebebs ufro 
metad ZalauflebaSi dabrunebuli suverenis mier teritoriis 
administrirebis sferoSi eqceva, vidre okupanti Zalis mier 
okupirebuli teritoriebis administrirebis, albaT amitomac aris 
rom samxedro okupaciis saerTaSoriso samarTali ar awesrigebs 
dasaxlebebis momavali bedis sakiTxs da Riad tovebs mas, rac 
adamianis uflebaTa saerTaSoriso samarTliT “Sevsebas“ saWiroebs. 

 

7.3. okupacia gaero-s mandatis qveS 

bolo dros SeiaraRebuli konfliqtis dasrulebis an aRkveTis 
mizniT gaero-s Careva xSirad sruldeboda gaero-s mier 
sanqcirebuli teritoriuli kontroliT. zog SemTxvevaSi aseTi 
kontroli maspinZeli saxelmwifos mTavrobis nebarTviT moxda da 
Sesabamisad scdeba okupaciis saerTaSoriso samarTlis farglebs, 
magram rodesac gaero-s uSiSroebis sabWo teritoriuli kontrolisa 
da administrirebis mandats adgilsamyofeli saxelmwifos nebarTvis 
gareSe wesdebis meSvide Tavis safuZvelze awesebs,668 ibadeba kiTxva, 
gaero-s mier teritoriis administrireba eqceva Tu ara okupaciis 
saerTaSoriso samarTlis moqmedebis arealSi? zogierTi mecnieri669 
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miiCnevs, rom amgvari teritoriul kontrolis dros unda imoqmedos 
okupaciis saerTaSoriso samarTalma, radgan gaero-s Careva igivdeba 
konfliqtTan vis-à-vis adgilobriv mosaxleobasa an gandevnil 
mTavrobasTan. Tumca, aucilebelia aRiniSnos rom gaero, rogorc 
saerTaSoriso samarTlis subieqti, araa wevri saerTaSoriso 
humanitaruli samarTlis konvenciebisa Sesabamisad masze, rogorc 
saerTaSoriso organizaciaze, ver gavrceldeba okupaciis 
saxelSekrulebo Tu CveulebiTi samarTlis normebi.670 aseve Tavad 
uSiSroebis sabWo ganasxvavebs erTmaneTisagan teritoriis 
administrirebas, rogorc mSvidobis uzrunvelyofis RonisZiebas da 
teritoriis okupacias.671 gaero-s Seqmnidan dRemde uSiSroebis sabWom 
okupaciis sanqcireba672 mxolod erayis SemTxvevaSi moaxdina 2003 
wels da es pirdapir miuTiTa Sesabamis rezoluciaSi da imave 
rezoluciiT gaiwera rom okupanti Zala SezRuduli iqneboda 
saerTaSoriso samarTliTa da CveulebebiT, xolo sxva teritoriuli 
administrirebis Sesaxeb rezoluciebSi es ar iyo miTiTebuli. aqedan 
gamomdinare savaraudoa, rom rodesac uSiSroebis sabWo konkretul 
operacias miiCnevs okupaciad amas is pirdapir gansazRvravs Sesabamis 
rezoluciaSi, xolo Tu es mandatis sadamfuZneblo rezoluciaSi ar 
ikiTxeba, maSin saxeze iqneba gaero-s mier teritoriis administrireba 
da ara mandatis monawile saxelmwifoebis mier gansaxilveli 
teritoriis samxedro okupacia. vinaidan samSvidobo misiis mier 
teritoriis administrirebis saerTaSoriso samarTali jer 
saerTaSoriso samarTlis ganviTarebuli dargi ar aris, unda 
vivaraudoT rom aseT dros imoqmedebs adamianis uflebaTa 
samarTali, Tuki sxva raime specifikuri samarTlebrivi reJimi ar 
daadgina Tavad uSiSroebis sabWom. aqedan gamomdinare, am qveTavSi 
ganxilulia mxolod erayis okupacia, rogorc uSiSroebis sabWos 
mier sanqcirebuli da Tema ar moicavs gaero-s mier teritoriebis 
administrirebas.673 

 

7.3.1. gaero-s uSiSroebis sabWos uflebamosilebis farglebi 

2003 wels aSS-isa da didi britaneTis mier erayis okupacia manamde 
arsebuli okupaciebisagan arsebiTad imiT gansxvavdeboda, rom is 
gaero-s uSiSroebis sabWos mier iyo sanqcirebuli. sabWos 1483 
rezolucia aSS-sa da did britaneTs pirdapir acxadebda okupant 
Zalad, romelTa mandatic SesabamisobaSi unda yofiliyo okupaciis 
                         
670
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672arsebobs mosazreba, rom uSiSroebis sabWom okupaciis sanqcireba ki ar moaxdina, 
aramed okupacia ukve momxdari iyo da uSiSroebis sabWom es faqti cnobad miiRo 
da Sesabamisad asaxa Tavis rezoluciaSi. 
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n.26, Chapter 10, pp.276-298. 
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saerTaSoriso samarTalTan.674 rezoluciam okupaciis samarTali wina 
planze wamoswia da gaero-s samSvidobo mandatis aTwleulebis 
manZilze pirvelad uSiSroebis sabWom okupaciis cneba pirdapir 
rezoluciaSi gamoiyena.675 rezoluciis teqstSi am ori qveynis 
okupant Zalad moxseniebam warmoSva bundovaneba, radgan cxadad ar 
Canda aRniSnuli debuleba ubralod faqtobriv mocemulobas 
asaxavda Tu okupaciis legitimacias axdenda.676 zogierTi mecnieri 
miiCnevs rom uSiSroebis sabWos mier okupaciis samarTlis 
gamoyenebis aRiarebiT gabaTilda yvelanairi argumenti imis Sesaxeb, 
rom okupacia, rogorc aseTi, ukanonoa da Sesabamisad okupaciis 
doqtrinas neitraluri mniSvneloba mieca, rogorc minimum 
samarTlebrivi gadmosaxedidan.677 

uSiSroebis sabWos am uprecedento gadawyvetilebiT eraySi dawesda 
specialuri saokupacio reJimi. erTis mxriv, rezolucia okupanti 
Zalis uflebamosilebis farglebs moqmed saerTaSoriso 
samarTlebriv normebSi aqcevda, rac moicavda okupaciis 
saerTaSoriso samarTlis saxelSekrulebo da CveulebiT normebs,678 
xolo meores mxriv rezolucia farTo diskrecias iZleoda 
saokupacio mmarTvelobisTvis delegirebul uflebamosilebis 
kuTxiT, rac aSkarad scdeboda okupanti Zalis kompetencias, rogorc 
es mocemulia okupaciis samarTlis normebSi.679 rezoluciis 
proeqtis momzadebis etapze zogierTi momlaparakebeli cdilobda 
iseTi formulirebis SeTavazebas, romelic okupanti Zalis 
uflebamosilebas SezRudavda okupaciis samarTlis normebiT, aseT 
SemTxvevaSi okupanti Zala valdebuli iqneboda eraySi moqmedi 
kanonmdebloba SeenarCunebina, rac transformaciis periodisaTvis 
miuRebeli iqneboda, amitom sabWom ufro orazrovani teqsti miiRo, 
romlis ZaliTac gardamaval koaliciur mmarTvelobas moqmedebis 
farTo areali eZleoda.680 Tumca zogierTi avtori681 miiCnevs, rom 
koaliciuri mTavrobisaTvis gadacemuli uflebamosilebebi ar iyo 
SeuzRudavi da am uflebamosilebis Sesrulebisas okupanti Zala 
mainc SezRuduli rCeboda Jenevis konvenciebiTa da haagis 
regulaciebiT. uSualod koaliciis mier miRebuli pirveli samxedro 
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regulacia acxadebda, rom CPA-s Zalaufleba momdinareobs 
uSiSroebis sabWos Sesabamisi rezoluciebisa da omis samarTlisa da 
Cveulebebisagan.682 cxadia rom koaliciuri mmarTveloba mxlod 
okupaciis samarTals ver daeyrdnoboda Tavis qmedebebSi, radgan is 
gegmavda erayis transformacias da am misiisaTvis mas gaero-s 
mandati sWirdeboda, swored amitom zemoT naxsenebi samxedro 
regulacia calke moixseniebda gaero-s uSiSroebis sabWos 
rezoluciebs omis samarTalsa da Cveulebebisagan damoukideblad, 
rac ukve mianiSnebda imaze, rom rezolucia, romlis miRebasac 
uSiSroebis sabWo apirebda ar iqneboda absolutur TanxvedraSi 
okupaciis samarTliT dadgenil reJimTan. garda am bundovanebisa, 
rezolucia aseve davas iwvevda imis Sesaxeb, Tu ra statusi 
eqnebodaT sxva mokavSire saxelmwifoebs, romelTac jarebi 
ganalages erayis teritoriaze. radgan uSiSroebis sabWom mxolod 
aSS da didi britaneTi miiCnia okupant Zalad, sxva “araokupanti” 
saxelmwifoebi rezoluciis mixedviT erTiani mmarTvelobis qveS 
Semaval mokavSireebad gvevlinebodnen.683 faqtobrivi realoba ki sxva 
iyo, radgan erayis zogierT regions mTlianad akontrolebda ara 
aSS an didi britaneTis saokupacio jari, aramed sxva mesame 
mokavSire saxelmwifo.684  

amgvarad, uSiSroebis sabWos mier miRebuli rezoluciiT moxda 
arsebiTi gadaxveva okupaciis saerTaSoriso samarTlidan or 
ZiriTad aspeqtSi. pirvel rigSi rezoluciiT CPA-s mieniWa ufro 
meti uflebamosileba, vidre es okupaciis samarTlis normebiT iyo 
gaTvaliswinebuli da Sesabamisad koaliciurma mmarTvelobam 
gamoiyena es mandati erayis instituciuri, socialuri, ekonomikuri 
da politikuri transformaciisaTvis, maSin rodesac zogadad 
okupaciis samarTali efuZneba dakavebul teritoriaze status quo-s 
SenarCunebas, manam sanam masze ar aRdgeba legitimuri suverenis 
mmarTveloba.685 garda amisa, uSiSroebis sabWom xelovnurad Secvala 
okupanti Zalis zogadi statusi da rezoluciaSi pirdapir gawera 
Tu romel qveynebs eqnebodaT okupantis statusi, xolo sxva 
saxelmwifoebi, romlebic erTian mmarTvelobaSi Seitandnen wvlils 
“araokupant” saxelmwifoebad moixsenia imis miuxedavad 
daakmayofilebdnen Tu ara es qveynebi okupant Zalad cnobis 
kriteriums, kerZod eqnebodaT Tu ara teritoriaze efeqtiani 
kontroli da ganaxorcielebdnen Tu ara dakavebuli teritoriis 

                         
682

CPA Regulation #1, May 16, 2003. 
683

UN SC res. 1483, preambular para.14. 
684erayis okupaciis dros mokavSire saxelmwifoebis statusis Sesaxeb detalurad 
ix. Lijnzaad, supra, n.676. 
685

Kolb, R. Occupation in Iraq Since 2003 and the Powers of the UN Security Council in IRRC, vol.90, 

no.869, 2008, p.29. 



195 
 

administrirebas okupaciis samarTlisa da 1483 rezoluciis 
farglebSi.686 

uSiSroebis sabWos aRniSnuli rezolucia SeiZleba ganixilebodes, 
rogorc okupaciis samarTlis ramdenime Zireuli principis 
ganmtkicebis an zogierTi axali principis SemoRebis safuZveli. es 
principebia: okupacia, rogorc aseTi avtomaturad ar gulisxmobs 
ucxoelTa ukanono batonobas, rac adgilobriv mosaxleobas mis 
winaaRmdeg brZolis uflebas aZlevs; suverenitetis mflobelia 
xalxi da Sesabamisad mmarTvelobis CamoSla ar gulisxmobs 
suverenitetis gaqrobas; okupantma Zalam unda imoqmedos “efeqtianad” 
rom moaxdinos okupirebuli teritoriis mosaxleobis 
keTildReobisa da adamianis uflebebis dacvis waxaliseba da 
uzrunvelyos iseTi pirobebis Seqmna, rogorSic xalxs SeeZleba 
sakuTari nebis Tavisuflad gamovlena yovelgvari diskriminaciis 
gareSe da am gziT axali politikuri institutebis Seqmna. am 
miznebis misaRwevad ki okupants SeuZlia Tavisuflad gamoiyenos 
adgilobrivi sajaro resursi, Tumca misi qmedebebi SeiZleba 
daeqvemdebaros periodul kontrolsa da Semowmebas.687 rezoluciis 
mixedviT aseve Camoyalibda principi rom transformaciuli 
okupaciisas reformebi unda gatardes procesSi adgilobrivi 
mosaxleobis maqsimalurad CarTviT.688 

erayis okupaciam im formiTa da safuZvliT, rac uSiSroebis sabWos 
rezoluciam daadgina, saerTaSoriso samarTlis gadmosaxedidan 
Semdegi sakiTxebi daayena dRis wesrigSi: aris Tu ara SesaZlebeli 
okupaciis samarTliT moTxovnili okupirebuli teritoriis status quo-

s darRveva uSiSroebis sabWos gadawyvetilebiT da zogadad, SeuZlia 
Tu ara uSiSroebis sabWos gadauxvios okupaciis samarTliT 
dadgenili normebisagan srulad an nawilobriv da daawesos 
okupaciis gansxvavebuli samarTlebrivi reJimi.689 

gaero-s wesdebis obieqtisa da miznebidan gamomdinare, aseve 
saerTaSoriso humanitaruli samarTlis suliskveTebis mxedvelobaSi 
miRebiT zogierTi avtori690 amtkicebs, rom (1) uSiSroebis sabWos 
SeuZlia gadauxvios saerTaSoriso humanitaruli samarTlis da 
okupaciis saerTaSoriso samarTlis zogierTi normidan, magram ar 
SeuZlia gadauxvios samarTlis am sistemidan mTlianad da (2) 
normebi, romlidanac uSiSroebis sabWos gadaxveva SeuZlia ar unda 
iyos fundamenturi humanitaruli xasiaTis.  

                         
686

Scheffer, supra, n.678, p.846. 
687

Benvenisti, supra, n.675, p.37-38. 
688

Benvenisti, supra, n.26, p.272. 
689am Temaze aseve ix. mocemuli naSromis 1.3.2. qveTavi. 
690

Kolb, supra, n.685, p.33. 



196 
 

naxsenebi ZiriTadi humanitaruli normebi zogadi saerTaSoriso 
samarTlis nawilicaa, amitom zemoT dasmuli SekiTxvis ufro 
farTod formulirebac SesaZlebelia – SeuZlia Tu ara uSiSroebis 
sabWos gadauxvios zogadi saerTaSoriso samarTlisagan, maT Soris 
jus cogens normebisganac? praqtika cxadyofs rom rodesac uSiSroebis 
sabWo moqmedebs gaero-s wesdebis meSvide Tavis safuZvelze is 
mTlianad zogadi saerTaSoriso samarTliT araa SezRuduli. Tumca 
sabWos mier saerTaSoriso samarTlisagan gadaxveva dasaSvebi unda 
iyos mxolod maSin, rodesac amas moiTxovs saerTaSoriso mSvidobisa 
da usafrTxoebis SenarCuneba; amavdroulad, sabWos ar SeuZlia 
gadauxvios iseTi saxelSekrulebo Tu CveulebiTi samarTlebrivi 
normisagan, romelic  jus cogens-ia, radgan am normebTan mimarTebiT 
imoqmedebs “gadaxvevis dauSveblobis” barieri, romelsac TviT 
uSiSroebis sabWomac ar unda gadaabijos.691 Tumca, zogierTi 
mecnieri692 ar axdens kategorizacias im saerTaSoriso 
samarTlebrivi normebisa, romelTaganac uSiSroebis sabWo SeuZlia 
gadauxvios. am midgomis mqone avtorebi miiCneven, rom sabWos 
sagangebo mdgomareobisas Tavad SeuZlia gansazRvros romeli 
normisagan gadauxvios, mTavaria rom es gadawyvetileba miRebuli 
iyos meSvide Tavis safuZvelze da gadaxveva iyos droebiTi xasiaTis 
mxolod konkretuli situaciis gansamuxtavad, magram am mosazrebis 
mimdevari mecnierebic miiCneven rom fundamenturi garantiis 
Semcveli normebisagan (mag. rogoricaa Jenevis konvenciebis saerTo 
me-3 muxli) gadaxveva uSiSroebis sabWosac ki ar SeuZlia. 

sxva mosazrebiT,693 uSiSroebis sabWos SeuZlia damarcxebul 
saxelmwifos daakisros garkveuli mkacri zomebi da am procesSi 
gadauxvios kidec saerTaSoriso samarTlisagan, magram misi 
gadawyvetilebebi yvela SemTxvevaSi unda Seesabamebodes gaero-s 
wesdebis principebsa da miznebs, rac moicavs saerTaSoriso 
samarTlis imperatiul normebs mag. rogoricaa teritoriis 
Zalismieri meTodiT SeZenis akrZalva da saxelmwifoTa 
teritoriuli mTlianobis principi. aqedan gamomdinare uSiSroebis 
sabWo Tavisi uflebamosilebis ganxorcielebisas mainc eqceva 
garkveul SezRudvaSi, rac gulisxmobs jus cogens normebis 
pativiscemas. winaaRmdeg SemTxvevaSi misi gadawyvetilebebi baTili 
iqneba.694 
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marTalia, gaero-s wesdebis 103-e mulis mixedviT, gaero-s farglebSi 
aRebuli/dakisrebuli valdebuleba upiratesia saxelmwifos sxva 
saxelSekrulebo valdebulebebisagan, Tumca, es ar unda ganimartos 
TiTqos vrceldebodes valdebulebze, romelic uSiSroebis sabWom 
daadgina jus cogens normis darRveviT.695 

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom uSiSroebis sabWos 
SeuZlia daadginos okupaciis samarTalSi mocemuli wesebisagan 
gansxvavebuli samarTlebrivi reJimi da gadauxvios okupaciis 
samarTlis im normebisagan, romelic ar aris damcavi xasiaTis da 
dakavSirebulia mag. okupirebuli teritoriis administrirebasTan, 
magram amavdroulad sabWo ver gadauxvevs okupaciis samarTlis im 
humanitaruli debulebebisagan, romelic mocemulia mag. Jenevis me-4 
konvenciaSi da iTvaliswinebs samoqalaqo mosaxleobisa da 
individualurad samoqalaqo piris dacvas okupaciis uaryofiTi 
efeqtisagan. 

davas iwvevs sakiTxi okupaciis samarTlis romeli konkretuli 
debulebebia jus cogens normebi. kedlis sakonsultacio daskvnaSi 
marTlmsajulebis saerTaSoriso sasamarTlom ganacxada rom 
saerTaSoriso humanitaruli samarTlis ZiriTadi humanitaruli 
debulebebisagan warmoSobili valdebulebebi arsebiTad erga omnes 
xasiaTisaa696 da maTi darRvevis aRmofxvris valdebuleba yvela 
saxelmwifos aqvs.697 zogierTi mecnieri698 miiCnevs, rom sasamarTlos 
aseTi midgoma arapirdapir mianiSnebs, rom humanitaruli samarTlis 
yvelaze mniSvnelovani principebi swored jus cogens normebia. yofili 
iugoslaviisTvis Seqmnilma saerTaSoriso tribunalma ki kupreSkiCis 
saqmeSi ganacxada, rom saerTaSoriso humanitaruli samarTlis 
ZiriTadi normebi, kerZod omis danaSaulebis, adamianurobis 
winaaRmdeg mimarTuli danaSaulebisa da genocidis Cadenis 
amkrZalavi debulebebi saerTaSoriso samarTlis imperatiuli 
normebia, romelTagan gadaxveva dauSvebelia.699 Tumca arc ICJ–is da 
arc ICTY–is ar dausaxelebia saerTaSoriso humanitaruli 
samarTlis detaluri normebi romlebic jus cogens xasiaTisaa. es 
sakiTxi problematuria aseve okupaciis samarTlis konteqstSi, 
radgan rogorc haagis regulaciebi aseve Jenevis me-4 konvenciac 
Seicavs detalur muxlebs, romelic awesrigebs mag. sazogado 
jandacvis zomebs, sxvadasxva teqnikuri xasiaTis wesebs, romlebic 
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nakleb savaraudoa rom saerTaSoriso samarTlis imperatiul 
normebad miiCneodes.700 amitom amosavali wertili unda iyos 
konkretuli wesis humanitaruli xasiaTi, Tuki okupaciis samarTlis 
raime debuleba teqnikuri xasiaTisaa da ar ukavSirdeba individis 
dacvas didi albaTobiT am normidan gadaxveva daiSveba uSiSroebis 
sabWos rezoluciiT, xolo fundamenturad humanitaruli xasiaTis 
wesebidan gadaxveva sabWos gadawyvetilebiTac miuRebeli iqneba. 

okupaciis saerTaSoriso samarTlis imperatiuli normebis arsebobis 
dadgenis SemTxvevaSic, Tanamedrove saerTaSoriso samarTlis sistema 
ar iTvaliswinebs raime saxis forumis arsebobas, romelzec 
potenciurad ganixileba uSiSroebis sabWos qmedebis kanoniereba da 
imis gansazRvra gadauxvia Tu ara sabWom jus cogens normebidan an 
zogadi saerTaSoriso samarTlidan.701 

uSiSroebis sabWos uflebamosilebis farglebis sakiTxi wamoiWra 
marTlmsajulebis saerTaSoriso sasamarTloSi lokerbis saqmis 
ganxilvisas, sadac sasamarTlom gverdi auara uSiSroebis sabWos 
Sesabamisi rezoluciebis kanonierebis Sefasebis sakiTxs, Tumca 
mosamarTleebma saqmes daurTes gansxvavebuli mosazrebebi, 
romlebSic sakmaod farTod ganixiles es sakiTxi. mag. mosamarTle 
veramantrim Tavis gansxvavebul azrSi daafiqsira, rom uSiSroebis 
sabWo erTaderTi organoa, romelsac SeuZlia miiRos gadawyvetileba 
gaero-s wesdebis meSvide Tavis safuZvelze da sasamarTlo amaSi 
veranairad ver Caereva. amavdroulad, Tuki, uSiSroebis sabWo 
gadawyvets meSvide Tavis safuZvelze moqmedebas mas eZleva 
absoluturi diskrecia Tu ra zomebsa da saSualebebs miiRebs 
dasaxuli miznebis misaRwevad. sasamarTlo am sakiTxSic ver 
ganixilavs sabWos gadawyvetilebebis kanonierebas.702 prezident 
Svebelis gansxvavebuli azri ki albaT yvelaze sayuradReboa, radgan 
man pirdapir aRniSna, rom  

gaero-s wesdebis mosamzadebeli samuSaoebi da masSi 
gamoyenebuli terminebi cxadyofs, rom uSiSroebis sabWo 
samarTlis uzenaesobis nawilia da amavdroulad is 
uflebamosilicaa gadauxvios saerTaSoriso samarTals, Tu 
saerTaSoriso mSvidobis SenarCuneba amas moiTxovs. sabWom Tavad 
unda Seafasos aris Tu ara saxeze mSvidobis muqara da miiRos 
adeqvaturi zomebi, sasamarTlo amaSi ver Caereva, radgan es imas 
niSnavs rom sasamarTlom unda Seamowmos moqmedebda Tu ara 
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uSiSroebis sabWo ultra vires, romlis Semowmebac Tavis mxriv aCens 
kiTxvas sasamarTlos ultra vires qmedebis Sesaxeb.703 

uSiSroebis sabWos rezoluciis kanonierebis Semowmebis mcdeloba 
hqonda aseve evrokavSiris marTlmsajulebis sasamarTlos kadis 
saqmeSi, romelSic mosarCele davobda, rom uSiSroebis sabWos mier 
miRebuli rezoluciis evrokavSiris kanonmdeblobaSi gadmotaniT mas 
daerRva sakuTrebisa da sasamarTlosadmi mimarTvis ufleba, radgan 
mas yovelgvari procedurebis gareSe gauyines sabanko angariSebi 
mxolod imitom rom uSiSroebis sabWom igi Seiyvana terorizmTan 
dakavSirebul pirTa siaSi.704 sasamarTlom sakmaod Wkvianuri 
meTodiT SeZlo Tavi aeridebina uSiSroebis sabWos gadawyvetilebis 
kanonierebis Sefasebisagan da ganixila mxolod evrokavSiris is 
regulacia, romelic miRebuli iyo sabWos rezoluciis 
implimentaciisaTvis. amavdroulad sasamarTlom ganacxada, rom: 

gadawyvetilebis kanonierebis ganxilva Seexeba mxolod 
gaerTianebis [evrokavSiris] samarTlebriv aqts, romelic 
miRebul iqna saerTaSoriso SeTanxmebis [rezoluciis] 
gansaxorcieleblad da aramc da aramc ar ganixilavs am 
ukanasknelis [rezoluciis] kanonierebis sakiTxs. 

[...] sasamarTlos eqskluziuri iurisdiqcia ar moicavs gaero-s 
wesdebis meSvide Tavis safuZvelze uSiSroebis sabWos mier 
miRebuli rezoluciis kanonierebis Semowmebas, im SemTxvevaSic 
ki Tuki aseTi Semowmeba Semoifargleboda mxolod rezoluciis 
jus cogens–Tan Sesabamisobis sakiTxis dadgeniT. 

[...] sasamarTlos mier miRebuli nebismieri gadawyvetileba, 
romlis mixedviTac dadgindeba rom [evro] gaerTianebis mier 
aseTi [uSiSroebis sabWos] rezoluciis gansaxorcieleblad 
miRebuli zoma ewinaaRmdegeba gaerTianebis samarTlebrivi 
wesrigSi arsebul kanonis uzenaesobas ar gulisxmobs am 
rezoluciis upiratesobis sakiTxis kiTxvis niSnis qveS dayenebas 
saerTaSoriso samarTalSi.705 

ECJ-is gadawyvetilebac cxadyofs, rom arc-erTi saerTaSoriso 
sasamarTlo araa uflebamosili ganixilos uSiSroebis sabWos mier 
miRebuli rezoluciebis kanonierebis sakiTxi, Sesabamisad is 
principi rom sabWo SeuzRudavia Tavisi uflebamosilebis farglebSi 
da erTaderTi winaRoba, romelsac is ver gadaabijebs saerTaSoriso 
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samarTlis imperatiuli normebia, mxolod doqtrinalur midgomad 
rCeba, radgan praqtikaSi ar arsebobs forumi/organo, romelic am 
sakiTxs ganixilavda samarTlebrivi kuTxiT. 

aqedan gamomdinare erayis okupaciis rezoluciis miRebisas 
SeuZlebelia dadgeniliyo sabWos mier okupaciis samarTlisagan 
gadaxveva arRvevda Tu ara jus cogens normebs. cxadia, rom is 
sainvesticio da ekonomikuri reformebi, romelic CPA–m gaatara 
swored sabWosagan miRebuli mandatiT, ar iyo arc saokupacio jaris 
saWiroebebiT, arc adgilobrivi mosaxleobis keTildReobis maRali 
mizniT gamowveuli da winaaRmdegobaSi modioda haagis 
regulaciebTan, magram imdenad ramdenadac koaliciur mTavrobas 
nebarTva uSiSroebis sabWosgan hqonda miRebuli, okupaciis 
samarTlisagan amgvari gadaxveva darRvevad ar CaiTvala.706 

aqve aRsaniSnavia, rom reformebi adamianis uflebaTa sferoSi, 
romelic fundamentur cvlilebebs iTvaliswinebda erayis 
kanonmdeblobaSi, rac aseve ar iyo gamowveuli saokupacio jaris 
saWiroebis, samxedro aucileblobis an adgilobrivi mosaxleobis 
keTildReobiT, ar CaiTvleba darRvevad, radgan meore msoflio 
omidan moyolebuli Camoyalibda doqtrona, rom okupantma Zalam ar 
unda datovos ucvlelad Semaviwroebeli da mCagvreli 
kanondmdebloba.707 amitomac uSiSroebis sabWos mier CPA–saTvis 
amgvari mandatis gadacema ar ganixileba okupaciis samarTlidan 
gadaxvevad. 

 

7.3.2. transformaciuli okupacia 

aSS-isa da didi britaneTis xelmZRvanelobiT warmarTuli samxedro 
intervenciis – “operacia erayis mSvidoba” – Sedegad sadam huseinis 
reJimis damxobis Semdgom okupaciis periodSi dadga sakiTxi Tu 
rogor mowesrigebuliyo erayis rekonstruqciisa da teritoriis 
administrirebis problema.708 erayis okupacia imiTac aris unikaluri, 
rom is gaero-s uSiSroebis sabWos avtorizaciiT daiwyo da 
dasrulda.709 okupacia imTaviTve droebiTad miiCneoda, miuxedavad 
imisa, rom okupant Zalas erayis gardaqmnis mandati hqonda 
dakisrebuli, uSiSroebis sabWo calsaxad miuTiTebda rom 
saokupacio mTavroba mxolod gardamavali da droebiTia da mas 
niadagi unda moemzadebina erayeli xalxis nebis Tavisufali 
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gamovlinebisaTvis, raTa maT SesZlebodaT sakuTari suverenitetis 
daubrkoleblad ganxorcieleba da mTavrobis formireba.710 

erayis okupaciis magaliTze SeiZleba gamovyoT transformaciuli 
okupaciis Semdegi maxasiaTebeli niSnebi: (1) okupanti Zala arsebul 
politikur da samxedro institutebs srulad auqmebs; (2) 
transformaciuli okupaciisas gardauvalia moqmed sisxlis 
samarTlis materialur da saproceso kanonmdeblobaSi cvlilebebis 
Setana, Tundac es ar iyos gamowveuli Jenevis me-4 konvenciis 64-e 
muxlSi CamoTvlili winapirobebiT; (3) mTlianad icvleba 
sasamarTlo sistema, rac okupaciis samarTlis mixedviT, rogorc 
wesi, ar aris daSvebuli; (4) farTomasStabiani reforma adamianis 
uflebaTa sferoSi raTa moxdes mCagvreli da diskriminaciuli 
kanonmdeblobis gauqmeba; (5) ekonomikis sruli reformacia da Ria 
bazris principebis SemoReba, ucxouri pirdapiri investiciebis 
waxaliseba; (6) sajaro samsaxuris reforma da korufciis winaaRmdeg 
brZola; (7) bunebrivi resursebis marTva ise rom maTi gamoyenebisagan 
miRebuli sargebeli okupirebuli teritoriis mosaxleobam miiRos; 
(8) saarCevno sistemis demokratizacia ise rom uzrunvelyofili iyos 
okupirebuli teritoriis mosaxleobis nebis Tavisufali gamovlineba 
da maT mier axali mmarTvelobis arCeva.711 

okupanti Zalis samarTlebriv bunebasa da statusis Sesaxeb 
aucilebelia iTqvas, rom CPA ar yofila uSiSroebis sabWos 
rezoluciiT Seqmnili organo. rezolucia miuTiTebda erTiani 
mmarTvelobis dafuZnebaze, xolo uSualod CPA ki aSS-sa da did 
britaneTs Soris xelSekrulebiT Seiqmna da uSiSroebis sabWom 
ubralod cnobad miiRo amgvari mmarTveli organos Seqmna. okupanti 
Zalis mier dakavebul teritoriaze mmarTvelobis dafuZneba 
gaTvaliswinebulia haagis regulaciebiT, Sesabamisad CPA–s Seqmnis 
samarTlebrivi safuZveli haagis 43-e regulaciaa da ara uSiSroebis 
sabWos 1483 rezolucia.712 

CPA-s mier realurad moxda erayis socialistur-centristuli 
sistemidan Tavisufal bazarze orientirebul sistemaze gadayvana.713 
amgvari cvlilebebis xasiaTidan gamomdinare momavali 
demokratiulad arCeuli mTavrobisTvis faqtobrivad SeuZlebeli 
iqneboda transformirebuli sistemis modifikacia. amitom okupaciam 
warmoSva erTgvari fait accompli.

714aseTi ekonomikuri da socialuri 
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reformebi sakmaod farTod scdeboda haagis regulaciebiTa da 
Jenevis me-4 konvenciiT dadgenil sajaro wesrigisa da 
sazogadoebrivi cxovrebis aRdgenisa da SenarCunebis valdebulebis 
SesrulebisaTvis saWiro gonivrul zomebs.715 Tumca meores mxriv 
Tuki CavTvliT rom erayis demokratiuli da ekonomikuri 
transformacia saWiro iyo adgilobrivi mosaxleobis 
keTildReobisaTvis da es iyo erayis ekonomikuri da socialuri 
cxovrebis normalurad gagrZelebis erTaderTi saSualeba, maSin 
CPA–s transformaciuli reformebi okupaciis samarTlis CarCoebSi 
moeqceva. 

CPA–s qmedebebis okupaciis saerTaSoriso samarTlis WrilSi 
Sefasebisas saWiroa iTqvas rom erayis transformaciuli 
okupaciisas moqmedebda saerTaSoriso samarTlis sami reJimi: (1) 
okupaciis saerTaSoriso samarTali; (2) adamianis uflebaTa 
saerTaSoriso samarTali da (3) uSiSroebis sabWos 1483 rezoluciiT 
dadgenili reJimi.716 aqedan gamomdinare, okupanti Zalis mier 
miRebuli TiToeuli sakanonmdeblo aqtis kanoniereba unda Sefasdes 
zemoT CamoTvlili sami samarTlebrivi Sris safuZvelze. zogierTi 
mecnieri717 miiCnevs rom CPA-s qmedebebi gamarTlebulia okupaciis 
samarTliT, xolo is qmedebebi, romlebic scdeboda okupaciis 
samarTliT gaTvalswinebul mandats, saWiro iyo im principebisa da 
miznebis miRwevisaTvis, rac mocemulia adamianis uflebaTa 
saerTaSoriso samarTalSi. arsebobs aseve mosazreba, rom CPA-s 
reformebi mTlianad eqceva saerTaSoriso samarTlis CarCoSi, 
kerZod zogierTi reforma (mag. rogoricaa mmarTvelobiTi da 
sakuTrebasTan dakavSirebuli) Seesabameba okupaciis samarTlis 
standarts, usafrTxoebasTan dakavSirebuli reformebi TanxvedraSia 
okupaciis samarTlisa da adamianis uflebaTa samarTlis 
moTxovnebTan, xolo ekonomikuri reformacia ki gamarTlebulia 
uSiSroebis sabWos 1483 rezoluciiT dawesebuli samarTlebrivi 
reJimiT.718 

zogadad, Tuki okupanti Zalis qmedebebi sazogadoebrivi cxovrebisa 
da usafrTxoebis sferoSi metnaklebad Seesabameboda okupaciis 
saerTaSoriso samarTlis suliskveTebas, yvelaze problemurad 
miiCneva CPA-s mier gatarebuli demokratiuli da ekonomikuri 
reformebi radgan (1) am orive sferoSi moxda instituciuri 
cvlilebebi, rac okupaciis samarTliT aRiarebul status quo-s 
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SenarCunebis princips ewinaaRmdegeba719 da (2) orive sferoSi 
gatarebuli reformebi gaTvlili iyo mudmiv da gangrZobad 
Sedegebze, riTac okupaciis droebiTi xasiaTis principTan 
Seusabamobis sakiTxi wamoiWra.720 amitom, erayis politikuri da 
ekonomikuri transformaciis kanoniereba mxolod da mxolod 
uSiSroebis sabWos rezoluciaze dayrdnobiT SeiZleba dadgindes. 
amavdroulad aRsaniSnavia is faqtic, rom uSiSroebis sabWos 1483 
rezolucia aris konteqstualuri xasiaTis, rac gulisxmobs misi 
debulebebis gavrcelebas mxolod konkretul SemTxvevaze – erayis 
okupaciaze da avtomaturad gamoricxavs am debulebebis 
ganzogadebas, Sesabamisad CPA-s transformaciuli reformebis 
gamarTleba uSiSroebis sabWos rezoluciis safuZvelze ar unda 
aRiqmebodes imgvarad, rom uSiSroebis sabWos rezoluciiT moxda 
okupaciis saerTaSoriso samarTlis modifikacia da yvela okupant 
Zalas SeuZlia amgvari transformaciuli reformebis gatareba da 
maTi gamarTleba ukve “modificirebul” okupaciis samarTalze 
miTiTebiT. 

arsebobs mosazreba,721 rom rodesac SeiaraRebuli konfliqti 
politikuri reJimis Secvlis mizniT mimdinareobs (mag. rogoric iyo 
meore msoflio omi) samxedro okupants ar ekisreba im reJimis 
politikuri status quo-s SenarCunebis valdebuleba, romlis 
winaaRmdegac ibrZoda. es debuleba ufro damajerebelia maSin, 
rodesac okupirebul teritoriaze moqmedi mCagvreli politikuri 
reJimis Secvla mSvidobisa da usafrTxoebis uzrunvelyofis 
erTaderTi saSualebaa. amgvari midgoma SeiZleba gamarTldes haagis 
43-e regulaciis farTo ganmartebis safuZvelze. Tumca am mosazrebis 
paralelurad, zogierTi avtori722 miiCnevs, rom meore msoflio omis 
Semdgom periodSi, Jenevis me-4 konvenciam aamaRla haagis samarTliT 
dadgenili standarti da Tanamedrove okupaciis samarTlis aranairi 
ganmarteba ar uSvebs okupanti Zalis mier calmxrivad okupirebuli 
qveynis struqturisa da politikuri sistemis Secvlas, Tundac es 
post-konfliqturi mSvidobis Senebis procesisaTvis iyos saWiro. 

miuxedavad imisa, rom Tanamedrove praqtika da sasamarTlos 
gadawyvetilebebic miuTiTeben okupaciis samarTlis axali 
Cveulebebis Camoyalibebaze, amgvari axali Cveulebebi mainc ar 
amarTleben transformaciuli okupaciis ideas okupaciis samarTlis 
WrilSi, radgan saerTaSoriso samarTlis es dargi metwilad 
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konservatistuli midgomebis gavlenis qveSaa, romlis Secvla an 
modificireba SeuZlebelia. aqedan gamomdinare, transformaciuli 
okupacia SeiZleba kanonieri iyos mxolod da mxolod ad hoc 

SemTxvevaSi, rodesac is sanqcirebulia gaero-s uSiSroebis sabWos 
mier.723 arsebobs meore mosazrebac, romlis mixedviTac adamianis 
uflebaTa dacvis mizniT SeiZleba transformaciuli okupaciis 
gamarTleba okupaciis saerTaSoriso samarTlis WrilSi,724 Tumca 
calsaxaa rom arc haagis da arc Jenevis samarTlebrivi sistema 
amgvari okupaciis dasaSvebobas ar iTvaliswinebs, Sesabamisad 
konvenciebSi cvlilebebis Setanis gareSe am ideis doqtrinaluri 
ganviTareba azrs moklebuli iqneba. 

 

7.3.3. adamianis uflebaTa reJimi gaero-s mier sanqcirebuli 
okupaciisas 

adamianis uflebaTa dacva erayis okupaciis erT-erT miznad iyo 
dasaxuli gaero-s uSiSroebis sabWos orive rezoluciiT, romelic 
erayis transformacias exeboda.725 magram okupaciis periodSi 
wamoiWra sadavo sakiTxi Tu ra masStabiT unda yofiliyo Tavad 
koaliciuri mmarTveloba adamianis uflebaTa saerTaSoriso 
samarTlis standartebiT SezRuduli da amavdroulad moqceuliyo 
samxedro okupaciis samarTlis farglebSic.726 aseve wamoiWra 
pasuxismgeblobis sakiTxic, kerZod, ramdenadac erayis 
transformaciuli okupacia gaero-s uSiSroebis sabWos mier iyo 
sanqcirebuli, adamianis uflebebis darRvevisaTvis pasuxismgebeli 
gaero iqneboda Tu okupanti Zala, anu didi britaneTi da aSS. erTi 
ram cxadia, adamianis uflebaTa saerTaSoriso samarTlis 
sayovelTao gamoyenebidan da saerTaSoriso humanitaruli samarTlis 
lex specialis wesiT gamoyenebidan gamomdinare, adamianis uflebebi 
SezRuduli masStabiT, magram mainc vrceldeba okupirebul 
teritoriaze,727 Tundac okupacia transformaciuli xasiaTisa iyos 
da gaero-s nebarTviT xorcieldebodes. 

sakiTxi imis Sesaxeb Tu adamianis uflebaTa dacvis romeli reJimi 
vrceldeboda erayis okupaciisas, wamoiWra saqmeSi al-skeini da 
sxvebi didi britaneTis winaaRmdeg. saqme exeboda eqvsi erayis 
moqalaqis sikvdils erayis im zonaSi, sadac didi britaneTi, 
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rogorc okupanti Zala, axorcielebda mmarTvelobas. xuTi maTgani 
mokluli iqna britaneTis sapatrulo Zalebis mier ganxorcielebuli 
reidisas, xolo meeqvse ki britaneTis samxedro bazaze dakavebidan 
sam dReSi daiRupa. ganmcxadeblebi davobdnen, rom maT naTesavebs 
daerRvaT sicocxlis ufleba, rac garantirebulia adamianis 
uflebaTa evropuli konvenciiT.728 erTi SexedviT ucnauri dava imis 
Sesaxeb vrceldeboda Tu ara evropuli konvencia eraySi didi 
britaneTis Sida sasamarTlosa da lordTa palatis gansaxilveli 
gaxda. saapelacio ganxilvaSi dadginda, rom: 

[...] SeuZlebelia dadgindes, rom didi britaneTi, rogorc 
okupanti Zala haagis regulaciebisa da Jenevis me-4 konvenciis 
mniSvnelobiT, axorcielebda efeqtian kontrols qalaq basraze 
ECHR–is gagebiT.729 

xolo lordTa palatis gadawyvetilebis mixedviT, ki britaneTis 
bazaze daRupuli piris sikvdili xvdeboda gaerTianebuli samefos 
iurisdiqciis qveS, xolo danarCeni xuTi piris mkvlelobaze ar 
dadginda didi britaneTis iurisdiqcia, radgan bankoviCis730 saqmeSi 
SemuSavebuli standartis safuZvelze patrulirebis operaciebis 
dros britaneTis samarTaldamcavebi ar iyvnen am zonaze efeqtiani 
kontrolis ganxorcielebis pirobebSi.731 

erovnuli sasamarTlo ganxilvis Semdeg saqme aseve ganixila 
adamianis uflebaTa evropuli sasamarTlos didma palatam. ECtHR-Si 
ganxilvebis dros didma britaneTma wamoayena axali argumenti, rom 
eqvsidan ori piris mkvleloba miewereboda ara did britaneTs, 
aramed gaero-s, radgan es mkvlelobebi moxda uSiSroebis sabWos 
mier 1511 rezoluciis miRebis Semdeg, romliTac gaero-s wesdebis 
meSvide Tavis safuZvelze moxda mravalmxrivi Zalebis mier eraySi 
usafrTxoebisa da stabilurobis SenarCunebisaTvis yvela saWiro 
zomis miRebis avtorizacia.732 britaneTis mTavroba miiCnevda rom, 
aRniSnuli rezoluciis Semdeg sapolicio operaciebis Catarebisas, 
romlis drosac ori piri iqna mokluli, saokupacio jari ar 
axorcielebda didi britaneTis suverenul Zalauflebas, aramed 
mravalmxrivi Zalebis saerTaSoriso mandats, romelic dawesda 
gaero-s uSiSroebis sabWos savaldebulo Zalis mqone 
gadawyvetilebis safuZvelze.733 sasamarTlos mier am argumentis 
ganxilva sakmaod mniSvnelovani iqneboda da TavisTavad es wamoWrida 
gaero-s uSiSroebis sabWos kompetenciisa da pasuxismgeblobis 
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sakiTxs, kerZod vis ekisreba pasuxismgebloba adamianis uflebaTa 
darRvevisaTvis transformaciuli okupaciisas maSin, rodesac 
saokupacio jarebi moqmedeben uSiSroebis sabWos mier miRebuli 
rezoluciis mandatiT. Tumca, ra Tqma unda sasamarTlo yvelanairad 
ecdeboda am sakiTxis ganxilva Tavidan aeridebina da marTlac im 
motiviT, rom did britaneTs es sakiTxi erovnul sasamarTloebSi 
saqmis ganxilvis etapze ar dauyenebia, argumenti dauSveblad 
gamoacxada misi Semdgomi ganxilvis gareSe.734 

amis Semdeg sasamarTlom, arsebuli precedentuli samarTlis 
kvaldakval, imsjela ECHR–is eqstrateritoriul gamoyenebaze735 da 
daadgina, rom: 

[...] didi britaneTi gansaxilveli periodis ganmavlobaSi, qalaq 
basraSi Catarebuli usafrTxoebis operaciebSi CarTuli Tavisi 
jariskacebis meSveobiT, axorcielebda mmarTvelobasa da 
kontrols im pirebze, romlebic moklul iqnen aseTi 
operaciebisas; riTac dgindeba iurisdiqciuli kavSiri 
gardacvlil pirTa da did britaneTs Soris konvenciis 1-li 
muxlis gagebiT.736 

aRsaniSnavia, rom sasamarTlos rom ar daedgina didi britaneTis 
mier eraySi sajaro Zalauflebis ganxorcielebis faqti, samotivacio 
nawilidan Cans, rom maSin is [sasamarTlo] ver daadgenda konvenciis 
eqstrateritoriul gamoyenebasac. Sesabamisad al-skeinis saqmis 
mixedviT iurisdiqciuli kavSiris dadgena gamoiricxeba iseT 
situaciebSi, rodesac saxelmwifo sadavo teritoriaze CarTulia 
samxedro moqmedebebSi raime masStabis sajaro Zalauflebis 
ganxorcielebis gareSe.737 
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adamianis uflebaTa evropul sasamarTloSi al-skeinis saqmes moyva 
al-jedas saqmis ganxilva, romelSic ukve didma palatam veRar auara 
gverdi sadavo qmedebis gaero-s uSiSroebis sabWosadmi savaraudo 
mikuTvnebis sakiTxs. ganmcxadebeli, romelic aragonivruli vadiT 
iqna internirebuli eraySi, didi britaneTis samxedro bazaze, 
davobda rom mas daerRva ECHR–is me-5 muxliT738 garantirebuli 
ufleba. saqmem gaiara igive instanciebi, rac al-skeinis saqmem da 
sabolood ECtHR–is did palatamde mivida.739 didma britaneTma 
wamoayena Semdegi argumentebi, rom: (1) ganmcxadeblis internireba 
avtorizebuli iyo uSiSroebis sabWos 1546 rezoluciiT,740 romelsac 
upiratesi moqmedebis Zala hqonda vidre adamianis uflebaTa 
evropul konvencias, gaero-s wesdebis 103-e muxlis safuZvelze; (2) 
ganmcxadeblis dakavebis faqtze pasuxismgebeli iyo gaero da ara 
didi britaneTi, radgan es ukanaskneli mxolod gaero-s mandatis 
qveS moqmedebda uSiSroebis sabWos Sesabamisi rezoluciebis 
safuZvelze.741 Sesabamisad sasamarTlos winaSe idga sakiTxi – 
vrceldeboda Tu ara adamianis uflebaTa evropuli konvenciis 
reJimi okupirebul erayze, Tu aRniSnuli reJimis moqmedeba SeCerda 
uSiSroebis sabWos rezoluciiT, aseve sasamarTlos unda gadaewyvita 
Tu vis miekuTvneboda sadavo qmedebis Cadena, did britaneTs, rogorc 
okupant Zalas, Tu gaero-s, romelmac mravalmxriv Zalebze 
arapirdapiri nebarTva gasca aRniSnuli qmedebis Casadenad. 
sasamarTlom vrclad imsjela uSiSroebis sabWos rezoluciis 
ganmartebis sakiTxze da daadgina, rom: 

[...] sasamarTlom mxedvelobaSi unda miiRos gaero-s Seqmnis 
mizani. [...] gaero-s wesdebis 1(3) muxli iTvaliswinebs, rom gaero 
Seiqmna [inter alia] “adamianis uflebebisa da ZiriTadi 
Tavisuflebebis waxalisebisa da dacvis sferoSi saerTaSoriso 
TanamSromlobis misaRwevad.” amavdroulad wesdebis 24(2) muxli 
uSiSroebis sabWos, Tavisi upirvelesi movaleobis – mSvidobisa 
da usafrTxoebis SenarCunebis – Sesrulebisas avaldebulebs, 
rom “imoqmedos gaero-s miznebisa da principebis Sesabamisad.” am 
samarTlebrivi CarCos fonze, sasamarTlo miiCnevs, rom sabWos 
rezoluciebis ganmartebisas moqmedebs prezumfcia, rom 
uSiSroebis sabWos ganzraxva araa daakisros wevr-saxelmwifoebs 
iseTi valdebuleba, romelic daarRvevs adamianis uflebaTa 
ZiriTad principebs. uSiSroebis sabWos rezoluciis terminebSi 
raime bundovanebis arsebobisas, sasamarTlom unda SearCios 
iseTi ganmarteba, romelic yvelaze ufro Seesabameba konvenciis 
moTxovnebsa da Tavidan icilebs valdebulebebs Soris 
konfliqts. adamianis uflebebis waxalisebisa da pativiscemis 
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sakiTxSi gaero-s mniSvnelovani rolis fonze, mosalodnelia 
rom naTeli da pirdapiri teqsti iqneba gamoyenebuli maSin, Tuki 
uSiSroebis sabWo ganizraxavs rom saxelmwifoebma miiRon 
specifikuri zomebi, rac winaaRmdegobaSia adamianis uflebaTa 
saerTaSoriso samarTlis safuZvelze maT mier aRebul 
valdebulebebTan.742 

sasamarTlos motivaciis samnawiliani logika sakmaod sainteresoa, 
kerZod (i) miTiTeba imaze, rom uSiSroebis sabWom Tavisi 
uflebamosileba unda ganaxorcielos gaero-s miznebisa da 
principebis Sesabamisad; (ii) rom es principebi da miznebi ar moicavs 
mxolod saerTaSoriso mSvidobisa da usafrTxoebis SenarCunebas, 
aramed adamianis uflebebisa da ZiriTad TavisuflebaTa 
pativiscemasac da (iii) CamoTvlili ori elementis kombinaciis 
safuZvelze sabWos rezoluciebi unda ganimartos adamianis 
uflebaTa saerTaSoriso samarTalTan maqsimaluri Sesabamisobis 
midgomiT. am meTodiT sasamarTlom moxerxebulad auara gverdi 
gaero-s wesdebis 103-e muxlis gamoyenebis sakiTxs, imdenad 
ramdenadac man ar daadgina winaaRmdegoba uSiSroebis sabWos 1546 
rezoluciasa da adamianis uflebaTa evropul konvenciaSi 
gadmocemul valdebulebebs Soris.743 

radgan, sasamarTlom ar daadgina zogadad valdebulebaTa Soris 
konfliqti, amitom mas aRar umsjelia im Zireul sakiTxze eqneboda 
Tu ara upiratesi Zala 1546 rezolucias ECHR–Tan mimarTebiT, Tuki 
is daakmayofilebda prezumfcias da pirdapir da Riad miuTiTebda 
specifikuri zomebis gamoyenebaze. sasamarTlom aseve Tavidan airida 
msjeloba im sakiTxze, ramdenad aris SesaZlebeli uSiSroebis 
sabWos mier raime qmedebaze gacemuli nebarTva CaiTvalos 
“valdebulebad” gaero-s wesdebis 103-e muxlis mniSvnelobiT.744  

zemoT moyvanili precedentebis safuZvelze SeiZleba iTqvas, rom 
adamianis uflebaTa reJimi ar icvleba okupaciis xasiaTTan erTad. 
zogadi wesi, rom okupanti Zala aris iurisdiqciis 
ganmaxorcielebeli mmarTveli okupirebul teritoriaze da adamianis 
uflebaTa darRvevaze pasuxismgebelic swored isaa, ucvlelia 
maSinac ki, rodesac okupacia gaero-s mieraa sanqcirebuli da 
transformaciuli miznebiT xdeba. Tavis mxriv, al-skeinisa da al-
jedas gadawyvetilebebi progresulia im TvalsazrisiTac, rom 
samomavlod, gaero-s sanqcirebuli okupaciis SemTxvevaSi, 
uflebaSelaxul individs SeuZlia saqmis aRZvra regionul an 
saerTaSoriso sasamarTloebSi745 okupanti saxelmwifos winaaRmdeg 

                         
742

ECtHR, Al-Jedda v. United Kingdom, no.27021/08, 2011, para.102. 
743

Conte, A. Human Rights Beyond Borders: a New Era in Human Rights Accountability for Transnational 

Counter-Terrorism Operations? in Journal of Conflict and Security Law, vol.18, no.2, 2013, p.253. 
744

Milanovich, supra, n.739, p.138. 
745

Roberts, supra, n.723, p.491. 
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da ara gaero-s winaaRmdeg. Tumca aRsaniSnavia, rom msoflios 
zogierT mxareSi ar arsebobs adamianis uflebaTa dacvis regionuli 
sistema, an is ar miyveba imave iurisprudencias, rasac adamianis 
uflebaTa evropuli sasamarTlo gahyva zemoT aRniSnul saqmeebze 
msjelobisas. nebismier SemTxvevaSi amosavali wertili unda iyos 
pasuxismgeblobis mikuTvneba okupanti ZalisaTvis – 
saxelmwifosaTvis da ara gaerosaTvis. aqve erTmaneTisagan unda 
ganvasxvavoT gaero-s mier teritoriis administrireba da okupacia, 
radgan teritoriuli administrirebisas SesaZloa ar iyos 
konkretuli saxelmwifo, romelic efeqtian kontrols 
ganaxorcielebs dakavebul teritoriaze, Sesabamisad koaliciuri 
Zalebis mier ganxorcielebuli yvela qmedeba gaero-s saxeliT 
xdebodes, aseT dros adamianis uflebebis darRvevisaTvis 
saxelmwifo pasuxismgeblobis dadgena aqamde sakmaod 
winaaRmdegobrivi da rTuli aRmoCnda.746 Tumca, rodesac saqme gaero-
s mier sanqcirebul okupacias exeba, romlis TvalsaCino magaliTic 
erayia, okupanti Zala mkafiod aris gamokveTili, Sesabamisad is 
moqmedebs damoukideblad omis samarTlis farglebSi da adamianis 
uflebebis darRvevisaTvisac pasuxismgebloba mas daekisreba. 

 

daskvna 

daskvniTi debulebebisa da Sesabamisi Sefasebebis gakeTebamde 
upriania, erT mniSvnelovan faqts kidev erTxel gaesvas xazi. es 
faqti ki aseTa: okupaciis saerTaSoriso samarTali, rogorc 
saerTaSoriso humanitaruli samarTlis qvedargi, miuxedavad misi 
ganviTarebis xangrZlivi etapebisa, kvlav araa srulyofili da 
saWiroebs Semdgom kvlevasa da ganviTarebas. Sesabamisad, misi 
regulirebis sagansa Tu mis farglebSi ganviTarebuli movlenebis 
analizisas ibadeba bevri kiTxva, romelze calsaxa pasuxis gacema 
SeuZlebelia. es, erTi mxriv, xels uwyobs saerTaSoriso samarTlis, 
zogadad da, konkretulad ki okupaciis saerTaSoriso samarTlis 
Semdgom daxvewas, ganviTarebas da adaptirebas Tanamedrove 
realobaze, xolo meore mxriv, mravali praqtikuli uzustobisa da 
Seusabamobis gamCenia. 

naSromSi gamovlenili sakiTxebis analizisas gadakveTis wertili 
erTia: okupirebuli teriotirebis administrirebasTan dakavSirebuli 
samarTlebrivi normebi amomwuravad ar awesrigebs administrirebis 
yvela aspeqts da mkafiod ar gansazRvravs okupanti Zalis 
uflebamosilebis farglebs. 

                         
746ix. mag. Bankovic v. Belgium, supra, n.321; ECtHR, Behrami and Behrami v. France, no.71412/01 and 

Saramati v. France, Germany and Norway, no.78166/01, 2007, decision on admissibility. 
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okupaciis saerTaSoriso samarTlis, saerTaSoriso humanitaruli 
samarTlis, adamianis uflebaTa saerTaSoriso samarTlisa da sxva 
momijnave dargebis Sesabamisi normebis analizi gviCvenebs, rom: 

1.  garda tradiciuli saxelSekrulebo da CveulebiTi samarTlis 
normebisa, okupirebuli teritoriebis administrirebisas 
gamosayenebeli samarTali SeiZleba iyos aseve samarTlis 
zogadi principebi da saerTaSoriso samarTlis meoradi 
wyaroebi, rogoricaa mag. sasamarTlo gadawyvetilebebi. 
damatebiT, gaerTianebuli erebis uSiSroebis sabWos 
rezoluciebi aseve ganixileba okupaciis saerTaSoriso 
samarTlis wyarod, Tuki is awesrigebs konkretul 
okupaciasTan da okupirebuli teritoriebis 
administrirebasTan dakavSirebul sakiTxebs; 

2.  saerTaSoriso samarTali ar axdens gansxvavebas kanonier da 
ukanono okupants Soris da okupaciis samarTliT 
gaTvaliswinebuli teritoriis administrirebis 
uflebamosileba srulad gadaecema okupant Zalas miuxedavad 
imisa okupacia kanonieri Zalis gamoyenebis Sedegad moxda Tu 
ukanono agresiis aqtis Sedegad; 

3.  haagis regulaciebSi gamoyenebuli termin “sajaro wesrigsa da 
usafrTxoebas” aqvs farTo ganmarteba da okupant Zalas 
ekisreba ara mxolod sajaro wesrigisa da usafrTxoebis 
uzrunvelyofis valdebuleba, aramed igi movalea  
ganaxorcielos okupirebuli teritoriebis imgvari 
administrireba, romliTac uzrunvelyofs dakavebul 
teritoriaze normalur sazogadoebriv cxovrebas; 

4.  amavdroulad okupanti Zalis valdebuleba moicavs mis mier 
yvela SesaZlo da saWiro zomis miRebas, raTa uzrunvelyos 
okupirebul teritoriaze gamarTuli sazogadoebrivi cxovreba 
da ara uSualod amgvari cxovrebis uzrunvelyofas, 
Sesabamisad teritoriis administrirebisas momxdari 
areulobisas, okupantma unda daamtkicos rom man yvela 
SesaZlo Rone ixmara raTa daecva da SeenarCunebina sajaro 
wesrigi okupirebul teritoriaze; 

5.  okupirebuli teritoriebis administrirebisas, teritoriaze 
sajaro wesirgisa da usafrTxoebis SenarCunebis motiviT 
okupanti Zalis mier status quo-s Secvla SeiZleba gamarTldes 
mxolod ori mizniT: (1) adgilobrivi mosaxleobis 
interesebisaTvis da (2) saokupacio jaris saWiroebidan 
gamomdinare, Sesabamisad okupanti Zalis qmedebis kanonierebis 
Semowmebisas mxolod es ori mizezi unda iqnas mxedvelobaSi 
miRebuli; 

6.  okupanti Zalis mier Zireuli cvlilebebis ganxorcieleba, 
romelic araa nakarnaxevi wina abzacSi mocemuli mizezebiT, 
SeiZleba gamarTldes mxolod im SemTxvevaSi, rodesac amgvari 
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cvlilebebi mimarTulia okupirebul teritoriaze adamianis 
uflebebis dasacavad da demokratiuli institutebis 
ganviTarebisaTvis; 

7.  okupanti Zala araviTar SemTxvevaSi ar axorcielebs mis mier 
dakavebuli teritoriis “suverenul” kontrols, aramed misi 
Zalaufleba aris droebiTi da am drois ganmavlobaSi is aseve 
valdebulia uzrunvelyos wesrigi okupirebul teritoriaze, 
maT Soris iq arsebuli qonebis dacvis kuTxiTac. amavdroulad, 
okupant Zalas SeuZlia saxelmwifo sakuTrebaSi arsebuli 
bunebrivi resursebisa Tu sasoflo sameurneo mosavlis 
gonivrul farglebSi gamoyeneba, ise rom amgvar resurss 
ganadgurebis safrTxe ar daemuqros; 

8.  sajaro wesrigis aRsadgenad miRebuli sapolicio zomebi ar 
regulirdeba saerTaSoriso humanitaruli samarTliT 
dadgenili samxedro moqmedebebis warmoebis wesebiT, aramed 
Sida kanonmdeblobiT da adamianis uflebaTa saerTaSoriso 
samarTliT, radgan saomari moqmedebebi mimarTulia 
mowinaaRmdegis samxedro SesaZleblobebis dasustebisaken, 
xolo sapolicio operaciebis mizania kanonis aRsruleba da 
sajaro wesrigis SenarCuneba. sapolicio zomebis miRebisas 
ufro meti SezRudvebi moqmedebs, vidre omis warmoebisas; 

9.  okupirebul teritoriaze okupantsa da adgilobriv 
winaaRmdegobriv moZraobebs Soris yvelanairi dapirispireba, 
romelic sistematiur xasiaTs miiRebs dakvalificirdeba 
saerTaSoriso SeiaraRebul konfliqtad; 

10.  okupirebuli teritoriis macxovreblebs aqvT ufleba 
gaaproteston okupacia da es SesaZlebelia SeiaraRebuli 
meTodiTac moxdes. amas mowmobs Jenevis konvenciebis 1-li 
damatebiTi oqmi, romelic uSvebs saerTaSoriso SeiaraRebuli 
konfliqtis qveS erT-erTi qvekategoriis konfliqtis 
SesaZleblobas, romlis drosac xalxi ibrZvis ucxoelTa 
okupaciis winaaRmdeg sakuTari TviTgamorkvevis uflebis 
realizebisaTvis. magram meores mxriv, okupacia radgan 
SeiaraRebuli konfliqtis Sedegia (Tumca SeiZleba 
SeiaraRebuli winaaRmdegobis gareSec ganxorcieldes) 
naklebad sasurvelia rom okupaciis periodSi kvlav adgili 
hqondes SeiaraRebul dapirispirebas. okupaciis saerTaSoriso 
samarTlis mizania okupirebul teritoriaze cxovrebis 
metnaklebad Cveulebrivi ritmis SenarCuneba da am teritoriis 
administrireba, ise rom adgilobriv mosaxleobas ar hqondes 
imis SegrZneba rom Seviwrovebuli an devnilia ucxoeli 
droebiTi mmarTvelis xelSi; Sesabamisad, savaraudoa, rom 
okupaciis samarTlis suliskveTeba ar gadaixreba okupirebul 
teritoriaze SeiaraRebuli winaaRmdegobis dasaSvebobis 
SesaZleblobisken, piriqiT, okupaciis samarTali 
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ganmsWvalulia mSvidobianobis dros moqmedi samarTlis msgavsi 
normebiT; 

11.  okupanti Zalis qmedebebis kanonierebis Sefasebisas 
ganmsazRvreli roli eniWeba samxedro aucileblobisa da 
proporciulobis princips. aRsaniSnavia, rom okupaciis 
saerTaSoriso samarTali proporciulobis princips calke ar 
aregulirebs, Sesabamisad okupaciis drosac moqmedebs igive 
standarti, rac zogadad saerTaSoriso humanitarul 
samarTalSia mocemuli; 

12.  okupaciis samarTliT daculi samoqalaqo mosaxleoba unda 
ganisazRvros ara misi erovnulobis (genuine link of nationality) 
aramed kuTvnilebis (allegience) mixedviT, aqedan gamomdinare, 
gasaTvaliswinebelia piris loialuroba da mikuTvneba 
konfliqtis mxaris Tu okupanti Zalisadmi. Sesabamisad, dacul 
pirTa kategoriidan pirvel rigSi gamoiricxebian okupanti 
saxelmwifos moqalaqeebi, romlebic okupirebul teritoriaze 
cxovroben okupaciis dros, aqedan gamomdinare okupanti Zalis 
mier ukanonod Seqmnili samoqalaqo dasaxlebebis 
macxovreblebi ver isargebleben Jenevis me-4 konvenciis dacviT. 
garda amisa, dacul pirebad ar CaiTvlebian is individebi, 
romlebic Tumca formalurad floben okupirebuli 
saxelmwifos moqalaqeobas, magram eTnikuri Tu sxva 
socialuri niSniT loialurebi arian okupanti 
saxelmwifosadmi da Tavs miakuTvneben okupanti saxelmwifos 
moqalaqeebs; 

13.  okupanti Zalis valdebulebebi or ganzomilebiania: (1) 
valdebulebebi, romelic dakavSirebuli dakavebuli 
teritoriis statusTan da (2) okupantis valdebulebebi 
dakavebuli teritoriis macxovreblebis mimarT, amitom dacul 
pirTa aryofna teritoriaze ar amcirebs okupanti Zalis 
valdebulebas moaxdinos teritoriis administrireba okupaciis 
samarTliT dadgenili wesebis Sesabamisad da 
keTilsindisierad Seasrulos masze, rogorc okupantze, 
saerTaSoriso samarTliT dakisrebuli valdebulebebi; 

14.  okupirebul teritoriaze moqmedi adgilobrivi sakanonmdeblo 
sistemis nebismieri cvlilebis kanoniereba unda Semowmdes 
swored im testis mixedviT, riTac mowmdeba okupantis qmedeba 
samoqalaqo mosaxleobasTan mopyrobis TvalsazrisiT, radgan 
orive SemTxvevaSi okupantis uflebamosileba momdinareobs 
erTi da imave saerTaSoriso samarTlebrivi normidan, kerZod 
haagis 43-e regulaciidan da Jenevis me-4 konvenciis 64-e 
muxlidan, Sesabamisad Sefasebis zRvari, romelic okupants 
aqvs adgilobrivi kanonmdeblobis SecvlasTan dakavSirebiT 
identuria im diskreciisa, rasac is flobs samoqalaqo 
mosaxleobasTan mopyrobis kuTxiT qmedebebis TavisuflebaSi. 
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orive SemTxvevaSi okupant Zalas aqvs moqmedebis sakmaod 
farTo areali da misi nebismieri nabijis kanoniereba efuZneba 
ramdenad keTilsindisierad moqmedebs igi da ra mizani 
amoZravebs – okupirebuli teritoriis jerovani administrireba 
da adgilobrivi mosaxleobis keTildReoba Tu Tavisi qveynis 
piradi politikuri miswrafebebi; 

15.  okupaciis dros marTlmsajulebis administrirebisas SesaZloa 
gamoikveTos ramdenime paralelurad moqmedi sasamarTlo 
sistemebi, romlebic iurisdiqciulad sxvadasxva sakiTxebs 
ganixilaven da mTlianobaSi avseben erTmaneTs, raTa moicvan 
okupirebuli teritoriebis administrirebasTan dakavSirebuli 
yvela aspeqti; 

16.  okupirebul teritoriaze arasaxelmwifoebrivi warmonaqmnebis 
pasuxismgebloba adamianis uflebebis darRvevisaTvis unda 
dadges mxolod maSin, rodesac ama Tu im warmonaqmns aqvs 
saTanado SesaZlebloba uzrunvelyos Tavis kontrols 
daqvemdebarebul sazRvrebSi moqceuli mosaxleobisaTvis 
uflebebis garantireba da dacva. es SesaZlebloba saxezea 
maSin, rodesac arasaxelmwifoebrivi dajgufeba efeqtianad 
akontrolebs teritoriis garkveul nawils, aqvs organizebuli 
aparati da struqtura da moqmedebs damoukideblad; 

17.  iseTi okupaciis, dros, rodesac dakavebul teritoriis 
efeqtiani kontroli “gaziarebulia” okupant Zalasa da 
adgilobriv xelisuflebas Soris, okupirebul teritoriaze 
vrceldeba specialuri samarTlebrivi reJimi, romlis 
mixedviTac okupanti saxelmwifo mTels teritoriaze 
axorcielebs samxedro okupacias efeqtiani da zog SemTxvevaSi 
zogadi kontrolis meSveobiT. teritoriis im nawilSi, 
romelSic okupanti efeqtian kontrols axorcielebs mas, 
rogorc okupant Zalas, ekisreba okupaciis saerTaSoriso 
samarTliT da aseve adamianis uflebaTa saerTaSoriso 
samarTliT gaTvaliswinebuli valdebulebebi, xolo im 
zonebSi, sadac okupanti Zalis kontroli mxolod zogadi 
xasiaTisaa, mas okupaciis samarTlis normebis dacva evaleba, 
xolo adamianis uflebaTa samarTlis moqmedebaze 
pasuxismgebloba adgilobriv xelisuflebaze gadadis; 

18.  samxedro okupaciis dros kerZo sakuTreba dacvis sakmaod 
maRali standartiT sargeblobs, rac martivad SeiZleba 
gamoixatos Semdegi formuliT - sakuTrebis ufleba daculia 
TviTneburi Carevisagan, misi SezRudva daiSveba mxolod 
okupanti Zalis samxedro saWiroebebidan gamomdinare da 
Sesabamisi kompensaciis sanacvlod; 

19.  saerTaSoriso samarTlis mixedviT, sakuTrebis uflebis 
SezRudva okupirebul teritoriaze SeiZleba gamoixatos ara 
mxolod sakuTrebis dakargviT, aramed mesakuTris mier 
sakuTari qonebrivi uflebebis aRsrulebis xelis SeSliTac; 
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20.  okupirebul teritoriebze komerciuli kompaniebis saqmianoba 
ar ganixileba okupaciis saerTaSoriso samarTlis darRvevad 
per se, imdenad ramdenadac aseTi saqmianoba ar arRvevs 
adgilobrivi samoqalaqo mosaxleobis koleqtiur uflebebs, 
rac Camoyalibebulia erga omnes valdebulebebis saxiT; 

21.  im SemTxvevaSi Tuki okupirebul teritoriaze kerZo kompaniebis 
mier ganxorcielebuli aqtivobebiT irRveva saerTaSoriso 
samarTlis imperatiuli normebi an saxelmwifoTa erga omnes 
valdebulebebi, sarTaSoriso samarTali iTvaliswinebs 
samnawiliani pasuxismgeblobis dakisrebas, romlis drosac 
aRniSnuli darRvevisTvis pasuxs agebs, rogorc okupanti Zala, 
aseve kompaniis dafuZnebis saxelmwifo da Tavad kompaniac, misi 
mmarTvel pirTa korporaciuli socialuri pasuxismgeblobis 
koncefciaze dayrdnobiT; 

22.  okupaciis klasikuri gageba moiazrebs okupanti Zalis mier 
teritoriis efeqtiani kontrols, Tumca Tanamedrove 
praqtikidan gamomdinare SesaZlebelia okupacia ganxorcieldes 
distanciuri kontrolis meSveobiTac, magram vinaidan es 
midgoma pirdapir araa gaziarebuli okupaciis saerTaSoriso 
samarTlis wyaroebSi, Sesabamisad gadaWriT imis mtkiceba rom 
okupaciis dasadgenad saWiro teritoriuli kontrolis testis 
standarti Seicvala ara logikuri iqneba; 

23.  okupacia SesaZloa ganxorcieldes marionetuli reJimebis 
meSveobiT, rodesac okupanti Zala fizikurad araa 
warmodgenili okupirebul teritoriaze, magram is zogadad 
akontrolebs reJims, romelic efeqtianad akontrolebs 
okupirebul teritorias. im SemTxvevaSic ki, rodesac ver 
dgindeba okupanti Zalis mier sxva saxelmwifoSi marionetuli 
reJimis zogadi kontrolis sakiTxi, magram okupanti 
saxelmwifos jarebi ganlagebulni arian sadavo teritoriaze 
marionetuli reJimis TanxmobiT da am jarebs aqvT 
SesaZlebloba nebismier dros ganaxorcielon teritoriis 
efeqtiani kontroli, teritoria mainc CaiTvleba 
okupirebulad, xolo jarebis warmgzavni saxelmwifo ki 
okupant Zalad (mag. afxazeTi da samxreT oseTi); 

24.  okupirebul teritoriebze Seqmnili samoqalaqo dasaxlebebis 
kanonierebis aRiarebis SesaZleblobas ar iTvaliswinebs arc 
okupaciis saerTaSoriso samarTali, arc adamianis uflebaTa 
saerTaSoriso samarTali, Tumca am ukanasknelze dayrdnobiT 
SesaZloa SeizRudos de-okupaciis periodSi amgvari ukanonod 
Seqmnili samoqalaqo dasaxlebebis daSla da iq macxovrebeli 
mosaxleobis gaZeveba, magram amgvari akrZalva damokidebulia 
bevr garemoebaze, upirvelesad ki, okupantis mier 
Camosaxlebuli samoqalaqo mosaxleobis adgilobriv 
mosaxleobasTan integraciasa da asimilaciaze, Sesabamisad 
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TiToeuli aseTi dava unda gadawydes individualur 
konteqstze dafuZnebuli midgomiT, radgan am sakiTxSi 
saerTaSoriso samarTali ar gvTavazobs erTian da zogad 
midgomas; 

25.  okupaciis faqti SeiZleba aRiarebul iqnes gaerTianebuli 
erebis organizaciis uSiSroebis sabWos mier Sesabamisi 
savaldebulo rezoluciis miRebiT, rac Tavis mxriv SesaZloa 
gulisxmobdes sabWos mier am okupaciis “avtorizaciasac”. aseT 
SemTxvevas adgili hqonda 2003-2004 wels erayis okupaciisas. 
gaero-s mier mandatirebuli okupaciisas dasaSvebia okupaciis 
saerTaSoriso samarTliT dadgenili normebisagan gadaxveva da 
gansxvavebuli saokupacio reJimis dafuZneba, Tuki uSiSroebis 
sabWo amas saWirod miiCnevs, magram amgvari gadawyvetilebis 
miRebisas misi uflebamosileba izRudeba jus cogens normebiT. 
aqve, aRsaniSnavia, rom transformaciuli miznebisaTvis gaero-s 
uSiSroebis sabWos mier neba darTuli erayis okupacia ar 
SeiZleba ganixilebodes zogad precedentad, romlis 
gameorebac potenciurad SesaZlebelia saxelmwifoTa 
praqtikaSi. piriqiT, erayis SemTxveva iyo sui generis, romlis 
msgavsi okupaciac dasaSvebia isev da isev uSiSroebis sabWos 
mandatis qveS da ara calmxrivad romelime saxelmwifos 
praqtikaSi; 

26.  gaerTianebuli erebis mier avtorizebuli okupaciis pirobebSi, 
okupirebul teritoriaze adamianis uflebebis darRvevaze 
sruli pasuxismgebloba ekisreba okupant Zalas (saxelmwifos) 
da ara gaero-s, Sesabamisad okupirebul teritoriaze 
mcxovrebi mosaxleobis uflebis darRvevis SemTxvevaSi 
nebismieri pretenzia unda waeyenos okupant saxelmwifos da 
ara gaero-s uSiSroebis sabWos. 

dabolos, pasuxs gavcemT naSromisaTvis umTavres SekiTxvebs: 
dResdReobiT arsebuli okupaciis saerTaSoriso samarTlebrivi baza 
awesrigebs Tu ara okupirebuli teritoriebis administrirebasTan 
dakavSirebul yvela aspeqts da am mxriv detalurad gansazRvravs Tu 
ara okupanti Zalis uflebamosilebis farglebs? ramdenad 
adekvaturad asaxavs okupaciis saerTaSoriso samarTali Tanamedrove 
saokupacio praqtikas da saWiroebs Tu ara modifikacias? 

okupaciis samarTali ar awesrigebs okupirebuli teritoriebis 
administrirebasTan dakavSirebul yvela aspeqts, Sesabamisad is 
sakiTxebi, romelic araa dafaruli okupaciis samarTliT unda 
daregulirdes saerTaSoriso samarTlis sxva dargebisa da 
okupaciis samarTlis urTierTqmedebiT. amgvari dargebia: adamianis 
uflebaTa saerTaSoriso samarTali, saerTaSoriso kerZo samarTali 
da saerTaSoriso sisxlis samarTali. 
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okupirebuli teritoriebis administrirebis saerTaSoriso 
samarTlebrivi reJimi mkafiod ar gansazRvravs okupanti Zalis 
uflebamosilebis farglebs, metic, okupaciis samarTali okupants 
sakmaod farTo diskrecias sTavazobs, rac am ukanasknels moqmedebis 
Tavisuflebas aZlevs da principSi, okupanti Zalis bevri qmedeba, 
romelic SeiZleba moralurad gaumarTleblad miiCneodes, okupaciis 
samarTliT SesaZloa kanonieradac ki CaiTvalos. amrigad, okupaciis 
samarTlis suliskveTeba ufro metad “damTmobi” da “neba 
damrTvelia” (permissive) okupanti Zalisadmi, vidre piriqiT, okupanti 
Zala aris “morCili” (submissive) okupaciis samarTlisa. es metwilad 
gamowveulia im epoqiT, ra epoqaSic okupaciis samarTali 
Camoyalibda da im konteqstiT, ra konteqstSic is ganviTarda.  

rac Seexeba, okupaciis samarTlis adekvaturobas, miuxedavad misi 
Camoyalibebis adrindeli periodisa, ar gvaqvs safuZveli davuSvaT 
rom Tanamedrove okupaciis samarTali adekvaturad ar asaxavs 
realobas. mxolod is faqti, rom okupirebuli teritoriebis 
administrirebis konkretuli aspeqtebi (mag. rogoricaa okupirebul 
teritoriaze biznes saqmianobis regulireba) araa mowesrigebuli 
okupaciis samarTliT, arasakmarisi safuZvelia imisaTvis, rom 
davadginoT okupaciis samarTlis araadekvaturi xasiaTi Tanamedrove 
saokupacio praqtikasTan mimarTebiT. okupaciis samarTlis normebi 
imdenad moqnilia, rom farTo interpretaciis saSualebas iZleva, 
rac rogorc mTavrobebs, aseve saerTaSoriso organizaciebsa Tu 
sasamarTlo organoebs am normebis ganmartebisa da SefardebisaTvis 
moqmedebis Tavisuflebas aZlevs, ris Sedegadac Tanamedrove 
praqtikaze xdeba saukunis win miRebuli debulebebis adekvaturi 
morgeba. 

okupaciis samarTlis modifikacia calmxrivi qmedebiT yovlad 
dauSvebelia da saerTaSoriso samarTlis borotad gamoyenebas 
uwyobs xels. saxelmwifoebis mier okupaciis samarTalSi arsebuli 
yvela konvenciuri, CveulebiTi Tu sxva wyarodan gamomdinare 
valdebulebebi keTilsindisierad unda Sesruldes. mxolod 
gaerTianebuli erebis uSiSroebis sabWos aqvs imis uflebamosileba, 
rom Tuki saWirod CaTvlis, ad hoc safuZvelze, Secvalos okupaciis 
samarTliT dadgenili wesrigi da gaero-s wesdebis me-7 Tavis 
safuZvelze Sesasruleblad savaldebulo rezoluciebis miRebis 
gziT moaxdinos okupaciis samarTlis modifikacia da gansxvavebuli 
saokupacio reJimis dadgena, rac moicavs rogorc okupirebuli 
teritoriebis administrirebis gansxvavebul wesebs, aseve okupanti 
Zalis uflebamosilebis gafarToebul farglebsac. Tumca 
uSiSroebis sabWos mier okupaciis samarTlis debulebebis Secvlis 
yoveli amgvari mcdeloba unda ganixilebodes, rogorc konkretul 
situacias morgebuli erTjeradi misadageba, romelmac aramc da 
aramc ar SeiZleba safuZveli Cauyaros zogadi midgomis 
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Camoyalibebas da okupaciis samarTlis globalur doneze 
modifikacias. 

yovelive zemoT Tqmulidan gamomdinare, daskvnis saxiT SegviZlia 
aRvniSnoT, rom okupirebuli teritoriebis administrireba unda 
ganxorcieldes okupaciis arsebuli samarTlebrivi wesrigis 
mixedviT, romelic okupant Zalas aZlevs farTo uflebamosilebas, 
magram amavdroulad uwesebs garkveul SezRudvebsac. teritoriis 
administrirebasTan dakavSirebuli is sakiTxebi, romelic pirdapir 
araa daregulirebuli samxedro okupaciis saerTaSoriso samarTliT 
unda mowesrigdes iseTi momijnave dargebiT, rogoricaa adamianis 
uflebaTa saerTaSoriso samarTali, saerTaSoriso kerZo samarTali 
da saerTaSoriso sisxlis samarTali. rac Seexeba okupaciis 
samarTlis modifikacias da mis morgebas Tanamedrove realobaze, 
msgavsi ganviTareba sayovelTao doneze gamoricxulia, dasaSvebia 
mxolod konkretul okupaciis konteqstze gaero-s uSiSroebis 
sabWos mier arsebuli sistemisgan gadaxvevisa da gansxvavebuli 
saokupacio reJimis dadgenis SesaZlebloba, romelic imoqmedebs 
mxolod im konkretul situaciaSi, romelic safuZvlad daedo 
uSiSroebis sabWos Sesabamis gadawyvetilebas da arc erT 
SemTxvevaSi ar imoqmedebs vis-à-vis sxva okupaciebTan. 

 

Conclusion 

Before making concluding remarks and relevant findings, one important fact should be 

underlined once more: International law of belligerent occupation, as a branch of 

international humanitarian law, notwithstanding the long stages of its development, is yet 

not thorough and comprehensive and requires further research and advancement. 

Consequently, many contentious questions arise within its [occupation law] regulatory 

framework and explicit answers to these questions are not found. From the one hand this 

holds up development, improvement and adaptation of international law generally and more 

particularly international law of belligerent occupation, but from the other hand creates 

many controversies and practical inaccuracies.   

Intersection between the points analyzed though the Dissertation is that norms regulating 

administration of occupied territories do not cover comprehensively every aspects of 

administration and do not set out clear scope of authority of occupying power. 

Analysis of the relevant norms of international law of belligerent occupation, international 

humanitarian law, international human rights law and other related fields demonstrates that: 

1. Besides traditional treaty and customary law, additionally general principles of law and 

secondary sources of international law, such as e.g. case law, may also be applicable during 

administration of occupied territories. Moreover, UN Security Council resolutions are also 



218 
 

deemed as an independent source of occupation law if they regulate issues relating to the 

certain occupation and its associated administration; 

2. International law does not differentiate legitimate and illegitimate occupant and the 

authority of administration of occupied territory is fully conferred to the occupying power 

regardless of the legality of use of force, which preceded the establishment of occupation; 

3. The term “public order and security” as applied in The Hague Regulations has wider 

meaning and obliges occupant power not only to ensure public order and safety but  to 

administer occupied territory in a way which provides maintenance of normal civil life in 

the captured land; 

4. Notably, the occupant is under obligation to take all necessary measures in order to 

ensure normal civil life in the occupied territory, therefore in case of any disturbances or 

tensions happening during the administration of concerned territory, occupant power shall 

be under the duty to prove that it took all necessary steps to protect and maintain public 

order in the occupied territories;  

5. During administration of occupied territories, alteration of status quo by the occupying 

power based on security reasons may be justified only for serving these following two 

legitimate objectives: (1) interests of local inhabitants and/or (2) need of the army of 

occupation, therefore in assessing legality of the actions taken by the occupying power, 

only these named objectives should have been taken into consideration;  

6. Introducing fundamental changes by the occupying power, which is not dictated by the 

reasons enumerated in the previous paragraph, may be justified only in case if such changes 

are targeted to enhance protection of human rights in the occupied territory and develop 

democratic institutions;  

7. Occupying power is not exercising “sovereign control”, its authority is temporal and for 

this temporal duration occupant is under the obligation to ensure public order in the 

occupied territory, including providing adequate protection for the property presented in the 

occupied territories. At the same time, occupant is entitled to utilize state owned natural 

resources and agriculture production within reasonable limits, as to ensure sustainable use 

of such resources; 

8. Police operations carried out to restore public order are not regulated by rules of 

hostilities established under the international humanitarian law, but by the domestic 

legislation and international human rights law, as far as military operations are targeted at 

reducing military capabilities of the hostile army, whereas police operations aim at 

enforcing law and maintaining public order. Police measures fall under stricter restrictions 

than military operations;  

9. All kind of hostilities occurred systematically between the occupying power and local 

resistance movements would be qualified as an international armed conflict;  

10. Inhabitants of the occupied territories have the right to oppose occupation, even with 

armed resistance. This is affirmed by the Additional Protocol I of the Geneva Conventions, 

which considers people’s fight against alien occupation as one of the sub-categories of 
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international armed conflict. But from the other hand, as long as occupation is a result of 

armed conflict (however it may occur without meeting armed resistance) it is less likely 

that active hostilities are consistent with the nature of occupation. The objective of the 

occupation law is to maintain as far as possible normal civil life in the occupied territory 

and to administer this territory in a way that deters the feeling among local population on 

suppression or persecution by alien governor; Therefore, more likely the spirit of the 

occupation law would not suggest admissibility of armed resistance, but contrary, 

occupation law is inspired by the norms similar to those applicable in the peace times; 

11. In assessing legality of measures taken by the occupant, principles of proportionality 

and military necessity should be given a due regard. Remarkably, occupation law does not 

regulate principle of proportionality separately; therefore proportionality is applied under 

the same standard during occupation as it is applicable in international humanitarian law; 

12. Persons granted protection under the international law of belligerent occupation, should 

be determined taking into account not their genuine link of nationality but their allegiance 

to the party to the conflict. Therefore person’s allegiance and attribution to the particular 

party to the conflict or occupying power should be given proper weight. First and foremost, 

nationals of the occupying power, residing in the occupied territories throughout the period 

of occupation, are excluded from the categories of protected persons, consequently, 

inhabitants of civilian settlements implanted by the occupying power would not avail 

protection stemming from the Fourth Geneva Convention. Moreover, persons holding 

nationality of the occupied state but being loyal to the occupying power for ethnic or other 

social reasons, are also precluded from “protected persons” under international law of 

belligerent occupation;   

13. Obligations of the occupying power are two-folded: (1) obligations related to the status 

of the captured territory and (2) occupant’s obligations towards inhabitants of the occupied 

territories, therefore absence of protected persons in the occupied territory does not 

dissuade occupant’s obligation to administer occupied territories pursuant to the established 

rules of occupation law and to undertake in a good faith all commitments imposed on it by 

international law; 

14. Legality of any legislative changes carried out by the occupying power should be 

assessed in light of the test, which is applied to measures taken by occupant in relation to 

the treatment of civilian population, as far as in both instances, the authority of occupying 

power is derived from the same international legal provision, namely Article 43 of The 

Hague Regulation and Article 64 of the Fourth Geneva Convention, therefore margin of 

appreciation which occupant should take into consideration while altering local legislation 

is identical to the discretion, which it [occupant] possesses in decision making related to the 

treatment of the civilian population. In both circumstances, occupying power enjoys wide 

margin of maneuver, and legality of each and every measures taken by it is based on the 

objective this measure serves for – whether it is dictated by the due administration of 

occupied territories and wellbeing of local population or is motivated by political agenda of 

occupant’s own country;  
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15. Administration of justice in the occupied territories may include several concurrent 

judicial systems, which would have dissimilar subject-matter jurisdictions but complement 

each other to cover all aspects related to the administration of occupied territories;  

16. Non-state actors operating within occupied territory may be held accountable for human 

rights violations of local inhabitants only in cases, when such entity possesses sufficient 

degree of control in order to secure and protect fundamental human rights of population 

living under its control. This scenario is usually at place when particular non-state actor has 

effective control over the faction of occupied territory, has organizational structure and 

operates independently; 

17. Whereas, control over the occupied territory is “shared” between the occupying power 

and local authorities, occupied territories are subjected to special legal regime, under 

which, the occupant power is considered to exercise overall and in some instances effective 

control of the territory. Occupant shall undertake to observe norms of international law of 

belligerent occupation and international human rights law in parts of the territory, which it 

holds under effective control, while in zones of occupied territories, where occupant’s 

control has overall character, it [occupant] shall be obliged to apply only norms of 

occupation law, and the obligations originating from international human rights law are 

entirely imposed on local authorities;  

18. Private property enjoys high standard of protection which may described in a plain 

formula – the right of property is protected against arbitrary interference, restriction of this 

right is permissible only for needs of army of occupation and upon rendering corresponding 

compensation; 

19. Under international law, restriction of property rights may be manifested not only 

through actual deprivation of property, but through hindering the owner to enjoy his/her 

property rights;  

20. Activities of commercial companies per se are not considered as breach of international 

law unless such activities violate collective rights of local inhabitants, protection of which 

constitutes obligation erga omnes;  

21. In case of breach of peremptory norms of international law or obligations erga omnes 

through the activities of commercial companies operating in the occupied territory, 

international law provides imposition of three-fold responsibility, which implies holding 

liable occupying power, domiciled state of the concerned company and the company itself 

via corporate social responsibility of its managers;  

22. The classical meaning of occupation implies effective control of the territory by 

occupying power, but pursuant to contemporary practice, occupation may happen through 

the remote control, but as far as this approach is not explicitly provided in the sources of 

occupation law, holding that the standard of control test required to establish the fact of 

occupation has been changed, would serve a little purpose;  

23. Occupation may happen through proxy regimes, whereas occupying power is not 

physically presented in the occupied territories, but it generally controls the regime, which 

effectively controls the territory. Even in case, there is not sufficient ground to find overall 
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control of proxy regimes by allegedly occupying power, but the latter’s troops are stationed 

in the occupied territories with the consent of concerned proxies, and having capability to 

exercise effective control over the entire territory upon necessity, the territory would still be 

deemed as occupied and the troops sending state occupant power (e.g. Abkhazia and South 

Ossetia);  

24. Neither international law of belligerent occupation, nor international human rights law 

provide recognition of legality of the settlements implanted by the occupying power; 

However, based on human rights law, removal of such illegal settlements and expulsion of 

populations living thereto in the post-occupation transition, may be precluded; Prohibition 

of expulsion may be influenced by various circumstances, primarily by degree of 

integration and assimilation of transferred population to the local indigenous community, 

therefore every single dispute on this matter should be decided on case by case bases, as 

international law does not provide unified and general approach on this matter; 

25. The fact of occupation may be recognized by the UN Security Council via adopting 

binding resolution under the Chapter VII of the UN Charter, which may be deemed as an 

implied “authorization” of particular occupation by the Council. Such occupation happened 

in Iraq in 2003-2004. If the Security Council considers it appropriate, it even may divert 

from the rules established under the international law of belligerent occupation and create 

different occupation regime during its “mandated” occupations; however, in taking such 

decisions, the power of the Security Council is limited to the jus cogens norms. Hence, it 

should be noted that transformative occupation of Iraq affirmed by the UN Security 

Council ought not to be admitted as a valid precedent for generalizing occupation with 

transformative objectives. Contrary, the case of Iraq is sui generis; establishing the similar 

regime of occupation is allowed only under the Security Council mandate and not through 

the unilateral practice by states;  

26. During the UN authorized occupation, responsibility for human rights violations in the 

occupied territories is entirely compelled to the occupying power (state) and not to the UN, 

therefore claims on allegation of abuses occurred within the occupied territories should be 

lodged against the troops contributing states (occupying power) and not against the UN 

Security Council. 

Finally, we can conclude that occupation law does not regulate all aspects related to the 

administration of occupied territories, therefore issues, which are not covered by the 

occupation law, should be regulated through convergence of occupation law and other 

branches of law, namely international human rights law, private international law and 

international criminal law. 

International legal regime of administration of occupied territories does not clearly define 

the scope of authority of occupying power, in addition, occupation law grants occupant 

with wide margin of discretion, which allows the latter to act within the vague restraints 

and basically, many measures taken by the occupant may be legally justified but morally 

unacceptable. Therefore the spirit of the occupation law is more permissive to the 

occupying power, than the latter is submissive to the occupation law. This approach is 

largely influenced by the period in which occupation law was established and by the 

context, in which it has been developed.  
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Despite the early period of development of occupation law, there is no sufficient ground to 

hold that occupation law is inadequate and does not properly reflect existing reality. Mere 

fact, that certain aspects of administration of occupied territories (e.g. running business in 

occupied territories) are not regulated under the occupation law, is not sufficient ground to 

establish inadequacy of occupation law in relation to recent practice. Norms of occupation 

law are so flexible that they give a way for wide interpretation; consequentially, 

governments, international organizations and judicial organs have broad room for 

interpretation and application of these norms, which allows them to adjust provisions, 

adopted more than century ago to the contemporary practice.  

Modification of occupation law through unilateral measures is absolutely inadmissible and 

amounts to abuse of power. Occupation-related obligations deriving from conventional, 

customary or other sources of law should be observed by states in a good faith. Only UN 

Security Council shall be entitled if it deems it necessary, to modify legal order established 

under occupation law and pursuant to the Chapter VII of the UN Charter adopt binding 

resolutions altering occupation law on ad hoc basis and establishing different occupation 

regime, which entails special rules for administration of occupied territories as well as 

unusual scope of authority of occupying power. However, every attempt of the Security 

Council to alter applicable provisions of occupation law should be considered as single-

time accommodation adjusted to the particular situation. Such ad hoc arrangements should 

nevertheless cause emergence of common approach and should not be perceived as efforts 

to amend occupation law on international level.   

To conclude, administration of occupied territories should be carried out within the 

framework of applicable legal order related to the occupation, which grants wide discretion 

to the occupying power, but at the same time subjects it [occupant] to certain limitations. 

Matters, which are not explicitly set out under the occupation law, should be regulated via 

related fields of law, such as: international human rights law, private international law and 

international criminal law. Modification of occupation law and its adjustment to modernity 

is absolutely excluded on a global level; only UN Security Council shall be authorized to 

divert from the existing legal order and create special occupation regime fitting to concrete 

context and applicable only to this context and not vis-à-vis other occupations. 
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