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I. Sesavali

saqarTveloSi Tanamedrove sakorporacio samarTlis
Camoyalibeba da ganviTareba rogorc samarTlebrivi, ise
ekonomikuri TvalsazrisiT, axali aTaswleulis pirmSoa.
kapitalizmis ideis praqtikuli gamoyeneba samewarmeo saqmianobis
ganmaxorcielebeli subieqtis samarTlebrivi formis arCevisa da
gansazRvris avtonomiuri reJimis farglebSi utilizirdeba.
sakorporacio samarTlis ekonomikuri da samarTlebrivi,
praqtikuli da dogmaturi aspeqtebis kombinireba, didi xania,
iuridiul mecnierebaTa farglebs gascda da interdisciplinur
ganzomilebaSi hiperbolas warmosaxavs.1

sakorporacio samarTlis principuli mizania, optimaluri
organizaciuli normatiuli wesrigis SeqmniT mmarTvelobiTi
xarjebis2 Semcireba.3 samewarmeo an arasamewarmeo saqmianobis
ganxorcielebis esa Tu is samarTlebrivi forma mis wevrebs
(partniorebs) SesaZleblobas aZlevs, rom ukve Camoyalibebuli
samarTlebrivi formis restruqturizaciiT da saqmianobis
speqtris eqspansiiT ekonomikuri sargeblianobis maqsimalizeba
damoukideblad dagegmon da ganaxorcielon. restruqturizaciis
Sesrulebis forma mravalgvaria.4 naSromis mizans korporaciis
finansuri da operaciuli restruqturizaciis konkretuli
segmentebis gaanalizeba warmoadgens. korporaciis struqturis
kvlevis sagnad gansazRvra mis substanciaSia: bazari, sadac
korporacia operirebs, produqcia, menejmenti da kapitali `Ria~
saaqcio sazogadoebis struqturisa da funqcionirebis ZiriTadi
determinatebia.5

disertaciis kvlevis mizani da sagani
sakorporaciosamarTlebriv kombinaciaTa SeZena-Serwymis
safuZvelze ganxorcielebuli struqturuli cvlilebebia.
sawarmoTa struqturuli restruqturizacia ara mxolod Tavisi
mniSvnelobiT, aramed misi sirTuliTa da, Sesabamisad,
moculobiTac gamoirCeva. misi yvela aspeqtis erT naSromSi
ganxilva araTu mizanSeuwoneli, aramed SeuZlebelicaa. amitom
korporaciis restruqturizaciis sakiTxi mxolod sawarmoTa
SeZena/Serwymis prizmaSi iqneba gaazrebuli. kvleva exeba
sawarmoTa reorganizaciis procesSi aRmocenebul da arsebul
sazogadoebis samarTlebriv statussa da bunebas, partniorebis
(aqcionerebis) tranzaqciis Semsrulebel an/da mesame pirebTan

1 samarTlis ekonomikuri analizi, korporaciis finansuri struqturis
kapitalis bazris samarTlis regulatoruli moTxovnebi da maTi
kombinirebuli mecnieruli naSromebi amis naTeli dadasturebaa. ix. Posner, The
Economic  Analysis  of   Law, 2007; The Economic Nature of the Firm, edit. Luois Putterman, Randy
Kroszner, 1986; Klein, Coffee, Business Organization and Finance, 11th ed., 2011 da a.S.
2 e.w. agency costs.
3 Goshen, Ovsky, The Essential Role of Securities Regulation, Duke L. J., No. 4, Vol. 55, 2006, P. 751.
4 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 18-
21.
5 Gilson, A Structural Approach To Corporations: The Case Against Defensive Tactics in Tender Offers,
33 Stan.L.Rev., 1981, P. 933.
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urTierTobebs, sazogadoebis qonebis post-tranzaqciul
samarTlebriv mdgomareobas, tranzaqciis integrirebul Sedegebs,
wilebis ganawilebas, sazogadoebis wevrTa funqciur rols
adekvaturi wilis gansazRvris procesSi, maTi uflebebis
darRvevis Sedegad warmoSobili urTierTobis samarTlebriv
bunebas, darRveul uflebaTa dacvis de lege lata da de lege ferenda
meqanizmebsa da a.S. maTi Taviseburebani mecnierul-Teoriuli
TvalTaxedviT gamokvleuli da gaanalizebulia pirdapir
konteqstsa da eqspresemebad SedarebiTsamarTlebriv WrilSi.
SedarebiTi kvlevis meToduri gaazreba aSS-sa da qarTul
sakanonmdeblo realizmze  vrceldeba. aSS-is sakorporacio
samarTali ar warmoadgens erTian federalur samarTals. misi
moqmedeba deduqciuria federaluridan Statebis donemde.6

Sesabamisad, naCvenebia qarTuli sakorporacio samarTlis
mimarTeba aSS-is modeluri kanonebisa da mowinave sakorporacio
regulaciebTan SedarebiTi analizis konteqstSi.7

naSromis amocanaa sawarmoTa Soris kombinaciaTa bazisze
korporaciis struqturul elementTa analitikuri deskrifcia,
misi proceduruli mxaris momwesrigebeli normebis siRrmiseuli
gaanalizeba, Camoyalibebuli urTierTobis Teoriuli damuSaveba,
partniorTa wilobriv-uflebrivi reklasifikacia  da
posttranzaqciuli ekonomikur-socialuri da samarTlebrivi
Sedegebis kvleva.

naSromis aqtualoba Tavad sawarmoTa restruqturizaciis
procesSi sakorporacio-samarTlebriv kombinaciaTa
mniSvnelobidan momdinareobs, ramdenadac sawarmoTa
restruqturizaciis safuZvlebis, procesisa da Sedegebis
samarTlebriv-ekonomikuri faqtorebis gamoyofa, analizi da am
analizis safuZvelze garkveuli rekomendaciebis warmodgena
gansakuTrebiT mniSvnelovania ekonomikuri ganviTarebisTvis swori
samarTlebrivi fundamentis (urTierTobis maregulirebeli
normatiuli aqtebis) arsebobisTvis.

disertaciaSi warmodgenili sakiTxebi gamokvleulia
SedarebiT-samarTlebrivi da logikuri analizis safuZvelze,
raTa naTlad warmoCindes sakorporaciosamarTlebriv
kombinaciaTa, sawarmoTa SeZena/Serwymis Taviseburebebi
korporaciaTa restruqturizaciisTvis. SedarebiT-samarTlebrivi
meTodi uzrunvelyofs aSS-is samarTlisa da saqarTvelos
`mewarmeTa Sesaxeb~ kanonis dogmatur-Teoriuli da samosamarTlo
praqtikis SedarebiTsamarTlebriv analizs, kapitalis bazarze
arsebuli tendenciebis ganxilvasa da maT safuZvelze
korporaciaTa restruqturizaciis iuridiuli bunebis
gansazRvras.

naSromSi gamoyenebuli meTodologiuri analizi namuSevars
interdisciplinur xasiaTs sZens. saaqcio sazogadoebis

6 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.1, 2006, P. 10-12.
7 korporaciaTa Serwymis procesSi anglo-amerikuli midgoma ganxilul iqneba
imdenad, ramdenadac saqarTvelos `mewarmeTa Sesaxeb~ kanonSi ukanaskneli –
2008-2010 cvlilebebiT gadmotanil iqna amerikuli TviTregulirebadi normebi.
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struqturul elementebSi cvlilebebi, samarTlebrivi speqtris
fonze, gaanalizebulia ekonomikur-marketingul WrilSi,
risTvisac gamoyenebulia samarTlis ekonomikuri analizis
fundamenturi aspeqtebi. SeZena/Serwymis unificirebuli saxis
arqonam da kapitalis bazarze funqcionirebis damkvidrebuli
wesebis samarTlebriv-ekonomikurma dualisturma xasiaTma
naSromSi ekonomikuri postulatebis integrirebuli implementacia
ganapiroba. Sedegad, SeZena/Serwymis ekonomikur aspeqtTa
seqciurad gancalkevebuli analizi naSromis miznis miRwevis
saSualebaTa miRma darCa. miuxedavad amisa, rekonstruirebuli
sawarmos tranzaqciis postintegraciul SedegTa ekonomikuri
sargeblis koncefcia, rogorc mTliani Sedegis Semajamebeli
Teza, ganxilvis arealSi moeqca.

disertacia Sedgeba eqvsi nawilisgan. pirveli ori nawili
kapitalur sazogadoebaTa ZiriTadi saxeebis mokle analizs
daeTmoba. momdevno, mesame nawilSi SemoTavazebulia saaqcio
sazogadoebis struqturuli elementebis dogmaturi segmentebis
mecnieruli analizi, ramdenadac sawarmoTa Soris korporaciuli
kombinaciebis swored struqturul elementTa cvalebadobaze
axdens gavlenas.

meoTxe TavSi ganixileba sazogadoebaTa Soris korporaciul
kombinaciaTa is saxeebi, romelic M&A-dan generirdeba. M&A
gaanalizdeba, rogorc korporaciuli restruqturizaciis
Sesrulebis strategiuli mxare. aq ganixileba sawarmoTa Soris
SesaZlo Zireuli kombinaciebi. ZiriTadi konstruqciebis
saSualebiT xorcieldeba fundamenturi tranzaqciebi. am
nawilSive gaanalizdeba Tanamedrove qarTuli sakorporacio
samarTlis is problemebi, romelic sawarmoTa
restruqturizaciasa da procesis maregulirebel normebs
ukavSirdeba.

mexuTe nawili daTmobili aqvs ss-is struqturul elementTa
posttranzaqciuli mdgomareobis analizs, partniorTa uflebriv
reklasifikacias, sawarmos tipologiur da substanciur
reorganizaciasa da menejmentis rotacias, romelic ss-is
struqturul erTeulTa mimarT, ekonomikuri kuTxiT, epilogiuri
xasiaTis matarebelia. mexuTe nawilis bolo paragrafi eTmoba
restruqtuirebuli kompaniis sinergetikul-ekonomikur
prognozirebul da realurad miRebul SedegTa magnitudas,
romelic struqturuli cvlilebis dawyebis motivTa Soris
gansakuTrebuli mniSvelobiT kvalificirdeba.

naSromis bolo (daskvniT) nawilSi Tezisebis saxiT
warmoCenilia is problemebi, siaxleebi, sakiTxebi, romelicMmTels
naSroms niSansvetad sdevs. dabolos, disertaciaSi warmodgenilia
sxvadasxva mecnier-iuristTa praqtikuli magaliTebiT gamyarebuli
mosazrebebi. praqtika ki, ZiriTadad, moxmobilia aSS-Si
Camoyalibebuli da damkvidrebuli samosamarTlo samarTlidan.
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II. kapitalur sazogadoebaTa heterogenia

Tanamedrove ekonomikis aRmavlobisa da stabilurobis
SenarCunebis erT-erTi safuZveli sakorporaciosamarTlebrivi
regulaciebia. korporaciuli `marTlwesrigi~ aerTianebs
kapitalur da amxanagur sazogadoebaTa tipologiur formebs.8

sakorporacio samarTlis principuli funqcia samewarmeo
ekonomikuri saqmianobis ganmaxorcielebeli subieqtebis
samarTlebriv-organizaciuli formiT uzrunvelyofaa
(`momaragebaa~).9 msxvili kapitalis, zogadad ki, materialuri
dovlaTis, efeqturi marTvis garxorcielebis instrumentaluri
meqanizmi kapitalur sazogadoebaTa procesualuri
funqcionirebaa.10 Tavis mxriv, kapitalis koncentraciis ori
ZiriTadi organizaciul-samarTlebrivi formidan,11 kvlevis sagans
mxolod erTi, saaqcio sazogadoeba,12 Seadgens. pirTa implicitur
Tu eqsplicitur saxelSekrulebo gaerTianebis13 bazisze Seqmnili
organizacia,14 istoriul perspeqtivaSi,15 aqcionerTa interesebisa16

8 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 1-53.
9 ix. Armour, Hansmann., Kraakman, What is Corporate Law? in: The Anatomy of Corporate Law, 2nd

edition, 2009, P. 2. samewarmeo ekonomikur saqmianobasTan dakavSirebiT, ix.
maxarobliSvili, mewarme subieqtTa dogmatur-Teoriuli gamijvna kapitalur
sazogadoebaTa sawyisebze, `samarTlis Jurnali~, #2, 2011, gv. 101; Cox, Hazen,
O'Neal, Corporations, 1998,chap. 2, P. 1; Berle, Means, The Modern Corporation and Private Property,
rev. ed., 1968, P. 3-46; Lindahl,, Carter, Corporate Concentracion and Public Police, 1959, P. 12-14, 42-
44.
10 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 2.
11 igulisxmeba SezRuduli pasuxismgebloba (Sps) da saaqcio sazogadoeba (ss).
12 naSromSi ss-is urTierTCanacvlebad terminad gamoiyeneba `korporacia~. amis
SesaZleblobas saqarTvelos `mewarmeTa Sexaeb~ kanoni iZleoda. ix. burduli,
saaqcio samarTlis safuZvlebi, 2010, gv. 117. aseve, ix. saqarTvelos `mewarmeTa
Sesaxeb~ kanoni, me-6 muxlis me-4 punqtis 2012 wlis 25 maisamde mdgomareobiT.
qarTvel kanonmdebels ss-Tan mimarTebiT, amerikuli modeli hqonda SerCeuli.
2012 wlis 25 maisi cvlilebiT qarTvelma kanonmdebelma isev Seicvala midgoma
da samewarmeo saqmianobis moculobasa da masStabebs Soris mewarme subieqtTa
terminologiuri diferencirebiT gavlebuli demarkaciuli xazi, sruliad
gaurkveveli safuZvliT, kvlav yuradRebis miRma datova. Tumca, aRniSnuli
sakanonmdeblo cvlileba xels ver SeuSlis dogmatikaSi mewarme subieqtTa
terminologiuri gamijvnis praqtikulad damkvidrebul saxelwodebaTa
gadmotanas. korporaciis analogs inglisSi ~Company~ warmoadgens, romelic
qarTuli Sps-s mimarT SeiZleba iqnes gamoyenebuli. etimologiuri sxvaobisTvis,
ix. Conald, Corporations in Perspective, 1976, P. 136-138; Freund, The Legal Nature of Corporations,
2000 (1897), P. 7. korporaciis Camoyalibebis genezisi aqciisa da saaqcio kompaniis
terminologias ukavSirdeba. maTi sinonimebad gamoyeneba, istoriul
peerspeqtivaSic, adekvaturia. ix. Gevurtz, Corporation Law, 2th ed., 2010, P. 113-114.
13 Easterbrook, Fischel, The Corporate Contract, in: Corporate Law and Economic analysis, (edit.
Bebchuk), 1990, P. 194-200. Sead. Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 34-38.
14 Hasnmann, Ownership of Enterprise, 1996, P. 18-20.
15 ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.1, 2006, P. 2-27.
16 e.w. Shareholders value, shareholder primacy da shareholders democracy-is zrdisa da
realur kapitalistur urTierTobebSi ganviTareba-daxvewas moicavda. ix. Blair,
Shareholder Value, Corporate Governance and Corporate Performance: A Post-Enron Reassessment of
the Conventional Wisdom, in: Corporate governance and capital flows in a global economy, 2003, P. 56-
65; Bratton, Wachter, Shareholder Primacy's Corporatist Origins: Adolf Berle and The Modern
Corporation, Journal of Corporation Law, Vol. 34, 2008, P. 99-152; Smythe, Shareholder Democracy and
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da dainteresebul pirTa17 socialuri sargeblianobis (da maT
mimarT socialuri pasuxismgeblobis)18 kuTxiT Camoyalibebuli
subieqtis samarTlebrivi formaa.19

sakorporaciosamarTlebrivi sakanonmdeblo regulacia
(farTo gagebiT) da doqtrinaluri analizi mewarme subieqtebs
amxanaguri20 da kapitaluri tipis sazogogadoebebad yofs.21 maT
Soris samarTlebrivi zRvari arsebobs. demarkaciuli xazis
maformirebeli mTavari postulatebi sagadasaxado regulaciebi,
biznesis mesakuTreTa pasuxismgeblobis masStabi, samewarmeo
saqmianobis menejmenti (marTva), fuladi saxsrebis mozidvis
SesaZleblobaTa speqtri da sazogadoebis datovebis
(sazogadoebidan gasvlis)22 strategiebia.23

sakorporacio samarTlis (viwro gagebiT) subieqtTa Soris
interestTa solidaroba24 ss-is taqsonomiis arsis srulfasovani
gagebiT miiRweva.25 ss-is, rogorc mewarme subieqtis, erTiani
suraTis Seqmna, ori gansxvavebuli, magram, konkretul pirobebsa
da gansazRvrul segmentebSi, urTierTmfaravi mimarTulebis
analiziTaa SesaZlebeli. pirveli mimarTulebis mocemuloba ss-is
sruqturuli elementebis organizaciul WrilSi analiziT
yalibdeba, xolo meore – ss-is struqturuli elementebis
organuli niSnebis strategiul konteqstSi ganxilviT. orive
mimarTulebis sinTezi ss-is ZiriTadi struqturuli erTeulebis
naTel kontrasts qmnis. Tavis mxriv, ss-is Sinaarsobrivi
struqturis TiToeuli elementis detaluri aRwera korporaciaTa
restruqturizaciis safuZvelTa26 analitikuri kvlevis Sedegebis
sazogadoebis struqturul erTeulebze pirdapir Tu
arapirdapirproporciulad asaxvis hipoteTur winapirobas
warmoadgens. Sedegad, dasaxuli miznis misaRwevad korporaciaTa
struqturuli elementebis gansazRvra strategiulad
mniSvnelovani funqciuri datvirTvis matarebelia.

kapitalis gaerTianebis Sedegad formirebuli mewarme
subieqtebi subtipebad diferencirdeba. gamijvnis safuZveli

the Economic Purpose of the Corporation, Lee L. Rev., 2006, P. 2-18; Pinto, Branson, Understanding
Corporate Law, 3rd ed., 2009, P. 123-126; Falaschetti, Shareholder Democracy and Corporate
Governance, Law, Business & Economics Paper No. 08-14, 2008, P. 1-24; Fairfax, Shareholder
Democracy, 2011, P. 7-161.
17 Stout, Bad and not-so-bad arguments for shareholder primacy, Southern California L. Rev., vol. 75,
2002,  P. 1189-1209; Carney, From Stakeholders to Stockholders: A View from Organizational Theory,
1997, P. 1-41.
18 Hamilton, The law of Corporations, 2000, P. 69-72; Barnea,  Rubin, Corporate social responsibility as
a conflict between shareholders, 2006, P. 1-33; Pinto, Branson, Understanding Corporate Law, 3rd ed.,
2009, P. 18-19.
19 Conald, Corporations in Perspective, 1976, P. 126-139.
20 Hood, Closely Held Businesses In Estate Planing, 2007, P. 6-19.
21 Hamilton, Freer, The Law of Corporations, 6th ed., 2011, P. 1-31.
22 Gevurtz,Corporation Law, 2th ed., 2010, P. 8-11.
23 Shade, Epstein, Business Structures, 2003, P. 14.
24 Easterbrook, Fischel, The Corporate Contract, 1990, P. 200-211.
25 Conald, Corporations in Perspective, 1976, P. 124-126. zogadad: Drucker, Concept of the
Corporation, 1946.
26 Gaughan, Mergers, Aqcuisitions and  Corporate Restructurings, 5th ed. 2011, P. 21.



15

biznessaqmianobis ganxorcielebis areali, subieqtebi da
investirebad kapitalTan wvdomis sirTule-simartivea.27 mewarme
subieqtTa divergensuli xasiaTi or msxvil kategorias ayalibebs.
pirveli, es aris `daxuruli~ samewarmeo saqmianoba. misi ZiriTadi
Teza, rogorc wesi, kapitalis bazarTan wvdomis arqonasa da
pasuxismgeblobis segmentebSi mdgomareobs.28 zogjer, fuladi
saxsrebis kapitalis bazris saSualebiT mozidva samarTlebrivi
koniunqturiT aris SeboWili.29 meore, es aris `sajaro~ samewarmeo
saqmianoba,30 rodesac mewarme subieqtis organizaciuli da
samarTlebrivi mowyoba farTo ekonomikuri aqtivobisTvis31 aris
gamiznuli da eqvemdebareba antimonopoliur, specifikur
sagadasaxado da fasiani qaRaldebis samarTlis regulaciebs.32

kapitaluri tipis organizacia, romelic samarTalsubieqtobis
ZaliT mewileTagan gamijnuli da gancalkevebulia,33 or
heterogenul qvekategoriad klasificirdeba - SezRuduli
pasuxismgeblobisa da saaqcio sazogadoebis kuTxiT.

1. SezRuduli pasuxismgeblobis sazogadoeba

kapitalis koncentrirebis, misi organizebuli marTvisa da
operaciuli saqmianobis Sedegad warmoSobili valdebulebisTvis
pasuxismgeblobis SezRudva, kapitaluri tipis sazogadoebis
substanciuri niSnebia.34 wamyvani sakorporaciosamarTlebrivi
regulaciebis mqone qveynebi mewarme subieqtTa klasificirebas
swori, arakoliziuri sistemuri normebis SemuSavebiT aRweven.35

27 Cox, Hazen, O'Neal, Corporations, 1998, P. 51.
28 Shade, Business Associations, 2010, P. 58.
29 magaliTad, `saqarTvelos fasiani qaRaldebis bazris Sesaxeb~ kanonis me-9
muxlis pirveli punqti pirdapir SezRudvas awesebda 2011 wlamde da safondo
birJaze fasiani qaRaldebiT vaWrobis upiratesobas saaqcio sazogadoebebs
aniWebda.
30 Sead. Cox, Hazen, O'Neal, Corporations, 1998, P. 43-45.
31 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 5.
32 Cox, Hazen, O'Neal, Corporations, 1998, P. 15,16.
33 Levin, Corporations, 1972, P. 14,15.
34 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 2.
35 magaliTad, aSS-Si arsebobs ori erTmaneTisgan gansxvavebuli mewarme
subieqti: SezRuduli pasuxismgeblobis kompania (Limited Liablility Company) da
daxuruli korporacia (Closely Held Corporation). ix. Mancuzo, LLC or Corporation? How To
Choose the Right Form for Your Business , 2006, P. 14-18. maT Soris sxvaoba iuridiuli
piris SinaarsSia (qarTul iuridiul literaturaSi arsebobs mosazreba, rom
gansxvaveba iuridiuli piris statusSia, radgan is araiuridiul gaerTianebad
aRiqmeba. mag. ix. Wanturia, korporaciuli marTva, Tbilisi, 2006, gv. 78. Sead.
Kleinberger, Agency, Partnerships and LLCs, 2th Edit., 2002, P. 436-437.), ramdenadac LLC ar
aqvs inkorporirebuli korporaciis identuri yvel niSani, Tumca korporaciis
msgavsi formirebisa da Camoyalibebis proceduras gadis. ix. Kleinberger, Agency,
Partnerships and LLCs, 2th Edit., 2002, P. 197, 436-437. mas ar aqvs korporaciisTvis
damaxasiaTebeli 5 ZiriTadi elementidan ori umniSvnelovanesi – arsebobis
uwyveti xasiaTi da wilis Tavisufali gadacemis/gasxvisebis komponenti. ix.
Bishop, Unincorporated Limited Liability Organizations: Limited Liability Companies and Partnerships,
29 Suffolk U. L. Rev., 2006, P. 993-1000. aseve ix. Rosin, Closen, Agency, Partnerships And Limited
Liability Companies, Selected Statutes, 2003, P. 170. LLC-s ar aqvs fasiani qaRaldebi, Tumca
misi wili konkretul garemoebaSi fasian qaRaldad miCneva (es praqtikulad
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qarTveli kanonmdeblis mier SemoTavazebuli SezRuduli
pasuxismgeblobis sazogadoeba sistemur-regulaciuri
gaumarTaobis klasikuri nimuSia, romelic samewarmeo saqmianobis
swori organizaciuli formis determinaciaSi daxmarebis nacvlad,
kapitalur sazogadoebaTa difuziur variants qmnis. is,
gamiznulad Camoyalibebuli samarTlebrivi formisTvis saxasiaTo
niSnebs ar Seicavs. mas, konkretulad, arc amxanaguri tipis
sazogadoebis da arc kapitaluri tipis sazogadoebis
makvalificirebeli (damaxasiaTebeli) subtanciuri elementebi ar
aqvs.36 Sps-is formireba erT pirsac SeuZlia, romlis
pasuxismgebloba SezRudulia. dafuZneba sakanonmdeblo doneze
iuridiuli piris statusis miniWebiT sruldeba,37 magram is amiT
ar `xdeba~ korporaciulad mowyobili organizacia.38 kapitalur
sazogadoebaTa Soris tipologiuri zRvari, damatebiT,
sagadasaxado mosakreblis gadaxdis reJimis (rac, magaliTad, aSS-
is samarTlebrivi sivrcisTvis aris damaxasiaTebeli),
sakorporaciosamarTlebriv mowesrigebasa da kapitalis bazris
samarTlis  normaTa divergensuli midgomiT unda wesdebodes. es
biZgs miscemda ekonomikur-savaWro urTierTobebs praqtikuli
realizebis kuTxiT da mewarme subieqtTa urTierTgamijnulobas.39

logikurad, Sps-is samarTlebrivad dausrulebeli,
arasrulyofili organizaciuli qarTuli modeliT
biznessaqmianobis ekonomikuri efeqturobis miRwevis Sansebis
maCvenebeli nulisken miiswrafvis. es aris normatiulad

ganxorcielebula. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P.
61-85.). ix. Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P.  12-13. amasTan, Tu
pirs LLC-is interesi (wili) aqvs da is emTxveva `hoveis~ sainvesticio
xelSekrulebis tests (The Howey Test), wili CaiTvleba fasian qaRaldad. mis
sapirwoned, `daxuruli~ korporacia iuridiuli piris statusis matarebeli,
ormagi dabegvris mqone, antimonopoliuri regulirebis obieqts warmoadgens,
romelsac kapitali aqciebad aqvs dayofili da, umetesad, sakanonmdeblo
doneze imperatiulad mowesrigebulia. ukanasknelTan SedarebiT, Sps moiazreba
saxelSekrulebo qmnilebad da misi organizaciuli marTvis normebis arsebobis
miuxedavad, menejmentis yvela detali, xelSekrulebis sruli Tavisuflebis
gancdiT, operaciul SeTanxmebaSia (operational agreement) dawvrilebiT gawerili.
aRniSnuli sxvaoba qarTul Sps-sa da ss-s Soris, miTumetes, ss-is iseT subtips,
rogoric `daxuruli~ ss-aa, praqtikulad ar arsebobs. maT Soris zRvris
sakanonmdeblo doneze sworad gansazRvra funqcionalur mizanTa
diferencirebas uwyobs xels, rac dublirebuli regulirebisa da funqciuri
gaumijnaobis doqtrinaluri da praqtikuli sirTuleebis ex ante prevencias
axorcielebs. ix. Hamilton, Freer, The Law of Corporations, 6th ed., 2011, P. 21-23; Shade,
Business Associations, 2010, P. 9; O’Neals, Thompson, Close Corporations and LLCs: Law and Practice,
3th ed., 2011, P. 15-17; Balotti, Finkelstein, The Delaware Law of Corporations & Business
Organizations, 3th ed., 1997 (2010), P. 2-22; Gevurtz,Corporation Law, 2th ed., 2010, P. 4,5; Steinberg,
Understanding Securities Law, 5th ed., 2009, P. 11-30; Hazen, The Law of Securities Regulation, 6th ed.,
2009, P. 40,41.
36 Sead. Shade, Business Associations, 2010, P. 82-85.
37 `mewarmeTa Sesaxeb~ kanonis 42-e muxli.
38 Sead. O’Neals, Thompson, Close Corporations and LLCs: Law and Practice, 3th ed., 2011, P. 15-20.
39 `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-9 muxlSi Sesuli
bolodroindeli cvlileba Sps-s kapitalis bazarze pirdapiri wvdomis
normatiul safuZvels usazRvravs.
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`dawesebul~ kapitalur sazogadoebaTa stagnaciuri heterogeniis
xelovnurad Seqmnis Sedegi. korporaciul kombinaciaTa samizne
obieqti ki msxvili kapitalis samarTlebrivad `sworad~
deklarirebuli organizaciuli formaa. msgavis tipis, qarTul
samewarmeo samarTlebriv-ekonomikur realobaSi, saaqcio
sazogadoebaa. Sesabamisad, kvlevis sagani maqsimalurad
konkretizirebulia da is mxolod saaqcio sazogadoebis
struqturul elementebsa da maTi rekonstruqciis safuZvlebs
ukavSirdeba.

2. saaqcio sazogadoeba

kapitalur sazogadoebaTa Soris, Sps-s kontrasti saaqcio
sazogadoebaa. Tanamedrove samewarmeo saqmianobis organizaciulad
uzrunvelyofa korporaciis samarTlebrivi formis praqtikuli
utilizirebiT xdeba.40 ekonomikuri resursebis koncentrirebiT
Seqmnili gaerTianebebis41 samarTlebrivi kontroli mecxramete
saukunis umniSvnelovanes movlenas warmoadgenda. teqnologiuri
bumi ekonomikuri aqtivobis masStaburi zrdis kauzad iqca.
ekonomikis aRmavlobam muSaxelis, kapitalisa da mowyobilobebis
raodenobrivi zrda gamoiwvia, romelic moiTxovda maTi
kombinaciiT miRebuli organizaciuli agregatis erTi
samarTlebrivi formiT efeqtur marTvas. misaRebi forma
korporacia aRmoCnda.42

organizebuli ekonomikuri agregatis samarTlebriv CarCoebSi
moqcevis miuxedavad, nacionaluri kanonmdeblobebi kreativizms ar
kargavdnen da masStaburi materialuri dovlaTiT
kapitalazirebul sawarmos samarTlebrivi kontrolis damatebiT
postulatebs udgendnen. kontrolis meqanizmebi droTa
Tanmimdevrobasa da erovnul-samarTlebriv sistemaTa sxvaobasTan
erTad icvleboda. kapitalis msxvili koncentraciebis Seqmnis43 ex
ante wesebiT prevencireba korporaciaTa zomis, organizaciuli
formis xangrZlivobisa da samewarmeo saqmianobis sawesdebo
SeTanxmebaSi arsebuli sagnobrivi danawesis mkacri saxelmwifo
kontroliT realizdeboda.44 kontrolis gamkacreba korporaciaTa
ekonomikuri Zalauflebis mkveTrma zrdam ganapiroba.45

korporaciuli forma investorTa rentabelobis margi qmedebis
koeficients kapitalis gaerTianebisa da misi centralizebuli
menejmentis marTvis SesaZleblobis praqtikuli gamoyenebiT

40 Gevurtz,Corporation Law, 2th ed., 2010, P. 1.
41 Lindahl,, Carter, Corporate Concentracion and Public Police, 1959, P. 13, 43.
42 aSS-is sasamarTlom me-20 saukunis dasawyisSi es debuleba erT-erT
gadawyvetilebaSi moixsenia da ganmarta, rom `korporaciebi Tanamedrove biznes
aqtivobebis aucilebeli saxasiaToa da  maT mier agregatirebuli kapitali
TiTqmis yvela didi sawarmos Seqmnis wyaro gaxda.~ ix. Hale v. Henkel, 201 U.S., 1906,
P. 43, 76.
43 Clark, Corporate Law, 1986, P. 1-4.
44 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 145-150;
Gevurtz,Corporation Law, 2th ed., 2010, P. 20-25.
45 McCluskey, The Substantive Politics of Formal Corporate Power, 53 Buff. L. Rev., 2006, P. 1453.
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zrdida, sadac pasuxismgebloba mxolod SenatanebiT
Semoifargleboda.46 ekonomikuri mniSvnelobidan gamomdinare,
saukuneze metia, rac misi (korporaciis) maformirebeli
struqturuli elementebi da strategiuli niSnebi sakorporacio
samarTlis kvlevis obieqtivSia moqceuli.47

III. saaqcio sazogadoebis ZiriTadi struqturuli elementebi da
misi mniSvneloba restruqturizaciis procesisTvis

1. saaqcio sazogadoeba, rogorc koncentrirebuli kapitalis48

organizebuli marTvis samarTlebrivi konstruqcia

pirTa gaerTianeba Tu `organizaciuli warmonaqmni~ individTa
interesebis erToblivad gansaxorcieleblad iqmneba.49

organizaciuli warmonaqmnis safuZvlad miCneulia, erTi mxriv,
savaWro urTierTobebis ganviTareba50 da meore mxriv, socialuri
moTxovnilebebi, romelTa realizacia socialuri wesrigisa da
instituciuri formis mqone gansakuTrebuli warmonaqmnebis
transformaciiT miiRweva.51 is (organizacia) konkretuli sferos
momwesrigebeli instrumentia.52 korporacia organizaciuli
gaerTianebis subtips warmoadgens, romelic marTlwesrigis
koniunqturul CarCoebSi iuridiuli piris sakanonmdeblo
konstruqciis gamoyenebiT eqceva.53 korporacia yalibdeba ori an
meti piris mier konkretuli qonebrivi sikeTis saxelSekrulebo
urTierTobaTa54 gamoyenebiT akumulaciis safuZvelze saxelmwifos
legitimaciis (registraciis) Sedegad.55 warmoiSoba specifikuri
gaerTianeba, romelsac, faqtobrivad, ormagi buneba aqvs: is, erTi

46 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 129-137.
47 mag. ix. Stenson, Byrne, Cravath,Wickersham, Montague, Coleman, Guthrie, Some Legal Phases of
Corporate Financing, Reorganization and Regulation, 1917, P. 1-375; Berle, Means, The Modern
Corporation and Private Property, 1932.
48 mimdinare Tavis miznebisTvis `kapitali~ gamoyenebulia ekonomikuri gagebiT
da is utoldeba sazogadoebis qonebas.
49 kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 160.
50 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 31-44.
51 bregvaZe, organizaciis Teoriis safuZvlebi: sociologiuri moZRvreba
korporaciuli sistemebis Sesaxeb wignSi: Tanamedrove sakorporacio samarTlis
Teoriuli da praqtikuli sakiTxebi, 2009, gv. 9-12.
52 bregvaZe, organizaciis Teoriis safuZvlebi, 2009, gv. 13.
53 ix. Gevurtz, Corporation Law, 2000, P. 19; Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,
Vol. 1, 2010, P. 145-150. Sead: kereseliZe, kerZo samarTlis uzogadesi sistemuri
cnebebi, 2009, gv. 163.
54 iuridiul doqtrinaSi arsebobs sakorporacio samarTlisa da korporaciis
Sesaxeb saxelSekrulebo urTierTobaTa Teoria (“The Contractarian Theory”). ix.
Klausner, The Contractarian Theory of Corporate Law: A Generation Later, The Journal of Corporate
Law, 2006, P. 782-786. amasTan, sakorporacio samarTali, droTa ganmavlobaSi, ufro
da ufro kompleqsuri xdeba, magram korporaciuli kolafsi da misgan
gamowveuli ekonomikuri krizisebis Tavidan acileba, faqtobrivad, ar xdeba,
ris gamoc is gakritikebulia. mag. ix. Didadj, Delayering Corporate Law, 34 Hofstra L. Rev.,
2005-2006, P. 469-516.
55 Hamilton, The Law of Corporations, 2000, P. 46; Phillips, Reapraising the Real Entity Theory of the
Corporation, 21 Fla. St. U.L. Rev., 1994, P. 1062. Sead. kereseliZe, kerZo samarTlis
uzogadesi sistemuri cnebebi, 2009, gv. 166-167.
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da imave dros, aris rogorc wevrTa gaerTianeba, ise – wevrebisgan
damoukidebeli samarTlis subieqti.56

samarTalmcodneTa paralelurad, ekonomistebi Tanamedrove
korporacias socialur gaerTianebad da ekonomikuri aqtivobebis
koleqtiuri marTvis bunebis mqone subieqtad Tvlian.57 am mxriv,
firmis finansuri ekonomikis arsis,58 rogorc korporaciis
kvalitaturi da kvantituri segmentebis deskrifciuli analizi,59

samarTlebrivi konstruqciis gareSe, gamoricxulia.60

samarTlebrivi formis aucileblobas ekonomikuri stabilurobis
moTxovna ganapirobebs. ekonomikuri urTierTobebi
TviTregulirebad sistemas warmoadgens, magram es ar niSnavs, rom
gansaxorcielebeli qmedebebi individTa mier winaswar ar
igegmeba.61 am kuTxiT, kapitalisturi urTierTobebis
konkurentunarianobasa da ganviTarebas martivi marketinguli
formula udevs safuZvlad: saWiroa ekonomikuri aqtivobis
samarTlebriv wesrigSi moqceva, anu `kapitalisturi
uwesrigobisTvis~ normatiuli regulirebis `miwodeba~ -
sakorporacio samarTlis ZiriTadi funqcia xom samewarmeo
saqmianobis ganmaxorcielebeli subieqtebis organizaciul-
samarTlebrivi formiT uzrunvelyofaa.62 mokled, sxva sityvebiT
rom iTqvas, `Teoria~63 unda emsaxurebodes `praqtikas~64.65

korporacia, rogorc samarTlebrivi kategoria, iuridiul
doqtrinaSi sxvadasxva Teoriisa66 Tu sasamarTlo

56 French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 152.
57 Schrader, The Corporation as Anomaly, 1993, P. 1.
58 xaraiSvili, CavleiSvili, firmis finansuri ekonomika, 2009, gv. 5-11.
59 Posner, The  Economic  Analysis  of   Law, 2007, P. 429-453.
60 Posner, The  Economic  Analysis  of   Law, 2007, P. 391-397.
61 Coase, The Nature of the Firm, Economica, New Series, Vol. 4, No. 16. 1937, P. 387.
62 Armour, Hansmann., Kraakman, What is Corporate Law? 2nd ed., 2009, P. 2.
63 mocemuli SemTxvevisTvis igulisxmeba samarTlebrivi regulireba.®
64 anu, ekonomikuri aqtivobis Sedegad miRebul procesebs. Sead. gulaSvili,
korporaciuli safarvelis gaWolva, rogorc kreditorTa dacvis
gansakuTrebuli RonisZieba mSobel-Svilobil kompaniaTa urTierTobis
konteqstSi (aSS-sa da qarTuli sakorporacio samarTlis mixedviT), wignSi:
sakorporacio samarTli krebuli, tomi I, red. burduli, 2011, gv. 78-80.
65 Schrader, The Corporation as Anomaly, 1993, P. 9.
66 The Concession Theory, Fiction Theory, The License Theory, The Agreggate Theory, Entity Theory,
Nexus-of-Contracts Theory. ix. Coase, The Nature of the Firm, Economica, New Series, Vol. 4, No. 16.
1937, P. 386-405; Jensen, Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and
Ownership Structure, 3 J. Fin. Econ., 1976; Bainbridge, The Board Of Directors as Nexus-of-Contracts,
A Critique of Gulati, Klein & Zolt’s “Connected Contracts” model, School of Law, Research paper No.

02-05, 2002, P. 16-25; Hamilton, The Law of Corporations, 5th ed, 2000, P. 50-62. Eisenberg, The
Conception that the Corporation is a Nexus of Contracts, and the Dual Nature of the Firm, 24 J. Corp. L.,
1998-1999, P. 822-823; French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 153-160; Radin,
The endless problem of corporate personality, 32 Colum L Rev, 1932, P. 665, miTiTebulia: French,
Mayson, Ryan, Company Law, 26th ed., 2009-2010; Backer, Comparative Corporate Law, 2002, P. 323;
Presser, Piercing the Corporate Veil, 2011, P. 12-26; Fletcher, Fletcher Cyclopedia of the Law of
Corporations, rev. ed., vol.1, 2006, P. 45-47. qarTulad: kereseliZe, kerZo samarTlis
uzogadesi sistemuri cnebebi, 2009, gv. 160-166; Wanturia, Sesavali samoqalaqo
kodeqsis zogad nawilSi, 2000, gv. 206-214; maxarobliSvili, mewarme subieqtTa
dogmatur-Teoriuli gamijvna kapitalur sazogadoebaTa sawyisebze, `samarTlis
Jurnali~, #2, 2011, gv. 106-116.
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gadawyvetilebebis67 bazisze Camoyalibebuli, normatiulad
deklarirebuli kapitalis marTvis organizebuli instrumentia.
pirTa da qonebis gaerTianebis organizebuloba samarTlis
wesrigis mier aris SemoTavazebuli. is (organizebuloba),
regulatoruli definiciebiT, ayvanili da ganmtkicebulia
preskrifciul ierarqiaSi ex ante da ex post normebiT. samewarmeo
ekonomikuri saqmianobis organizebul warmarTvas imperatiuli
regulireba udevs safuZvlad. Sesabamisad, `momaval~ mewarme
subieqtTa saqmianobis marTvis struqturul konstruqtirebas
kanoni numerus clausus principis saSualebiT akeTebs.68 Sedegad,
samewarmeo saqmianoba dasaSvebia mxolod mewarmeTa Sesaxeb
kanoniT gansazRvruli samarTlebrivi formebis69 gamoyenebiT.70

mewarmeTa Sesaxeb kanoni gansazRvravs mewarme subieqtTa zRvrul
odenobas, xolo samewarmeo saqmianobis dawyebis iniciators
SemoTavazebul samarTlebriv formebSi arCevanis saSualebas
utovebs. aqedan gamomdinare, korporaciis organizebuloba
SeiZleba ganimartos, rogorc kanoniT gansazRvruli
samarTlebrivi formiT samewarmeo saqmianobis ganxorcielebis
dasaSveboba zogadi uflebaunarianobiT,71 romlis (samarTlebrivi
formis) organizaciuli struqturisa da meqanizmebis
centralizebuli marTvis saSualebas kanoni,72 implicituri Tu
eqsplicituri normebis gamoyenebiT, iZleva an unda iZleodes.73

2. ss-is arsis ganmsazRvreli organuli niSnebi

2.1. ss-is arsis samarTlebrivi mocemuloba

samarTali individTa mier samarTlianobis SegrZnebiT
dadgenili principebi da wesebia.74 is aris zogadsavaldebulo,

67 Trustees of Dartmouth College v. Woodward (1819) 17 US (4 Wheat) 518; Welton v. Saffery (1897)
AC 299.
68 Wanturia, niniZe, mewarmeTa Sesaxeb kanonis komentari, mesame gamocema, 2002, gv.
13.
69 mewarmeTa Sesaxeb kanoni, me-2 muxlis pirveli punqti.
70 Wanturia, niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 13.
71 ix. zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 215-220;
Wanturia, Sesavali, 2000, gv. 224-241; burduli, saaqcio samarTlis safuZvlebi,
2010, gv. 116-117. aseve ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 1, 2010,
P. 221-243.
72 mewarmeTa Sesaxeb kanonis 2008 wlis cvlilebebis ganxorcielebis Semdgomi
redaqciis mixedviT, ZiriTadad, normaTa TiTqmis absoluturi umravlesoba
dispoziciur xasiaTs atarebs da farTo SesaZleblobas tovebs mewarme
subieqtTa kerZo avtonomiis ganxorcielebis kuTxiT, xolo, radgan
partniorTaTvis nebis gamoxatvis saSualebas sazogadoebis wesdeba
warmoadgens, logikuria, rom kanonis gverdiT, Sida organizaciuli
urTierTobebis momwesrigebel `normad~, sazogadoebis wesdebac moiazrebodes.
Sead. O’Neals, Thompson, Close Corporations and LLCs: Law and Practice, 3th ed., 2011, P. 15-19.
73 kapitaluri sazogadoeba warmonaqmnia, romelic sawarmos marTvis
organizaciuli meTodia. ix. Posner, The  Economic  Analysis  of   Law, 2007, P. 409.
organizacias (korporacias) ki, rogorc samarTlis subieqts, implicitur da
eqsplicitur normaTa erToblioba aregulirebs. Sead. bregvaZe, organizaciis
Teoriis safuZvlebi, 2009, gv. 12-17.
74 ix. kereseliZe, kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, gv. 1.
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gansazRvruli wesebis damdgeni, romelsac axasiaTebs moqmedebis
pretenzia.75 samarTali identificirebul dakonkretebas sxvadasxva
mimarTulebaSi ganicdis. misi erT-erTi regulirebis obieqti
korporaciuli urTierTobebia. sakorporacio samarTlis, rogorc
organizaciuli samarTlis nawilis,  wesrigis areali iwyeba
mewarme subieqtTa samarTlebrivi formebis Sida organizaciuli
segmentiT76 da sruldeba dainteresebul pirTa77 farTo speqtriT.78

subieqtTa Sidaorganizaciuloba diferencirdeba dogmaturad
gansazRvrul mewarme subieqtTa samarTlebriv formebs Soris.
maTgan mniSvnelovani, interesis sferodan gamomdinare, ss-is,
rogorc samarTlis jerarsuli movlenis, specifikaciis
gamovlena,  misTvis saxasiaTo niSnebis miniWeba da maTi
urTierTgamijnulobaa, rac xels Seuwyobs ss-is arsis
determinacias. ss kapitalistur urTierTobebSi erTgvari
`ekonomikuri fenomenia~79, romelsac aqvs saxasiaTo Sida
organuli niSnebi.80 es niSnebi, Tavis mxriv, qmnian mis (ss-is)
substanciur cnebas.81

2.2. ss-is substanciis ganmsazRvreli organuli elementebi

TiTqmis yvela iurisdiqciaSi, korporacias aqvs
fundamenturad msgavsi samarTlebrivi niSnebi.82 es niSnebia:
samarTalsubieqtoba anu iuridiul pirad aRiareba, mesame pirTa
winaSe mewileTa pasuxismgeblobis SezRuduloba, wilTa
(Tavisufali) gasxvisebadoba, centralizebuli marTvis sistema da
kapitalis, romelic investoris sakuTrebas warmoadgens, wilebad
dayofa.83 arsebobs mewarme subieqtTa sxva formebi,84 romlesac ar

75 xubua, samarTlis Teoria, 2004, gv. 39.
76 ix. Schneeman, The Law of Corporations and Other Business Organizations, 5th ed., 2008, P. 245-
281, 337-393. Sead. Sengelia, saaqcio sazogadoebis organizaciisa da
funqcionirebis samarTlebrivi safuZvlebi, 2002, gv. 24- 36.
77 Carney, From Stakeholders to Stockholders: A View from Organizational Theory, Working Paper
Series, 1997, P. 1-41; Mallin, Corporate Governance, 2007, P. 49-58.
78 Davies, Introduction to company law, 2010, P. 3-4.
79 `ekonomikuri fenomenis~ saxelwodebiT profesori rolf kniperi axasiaTebs
sawarmos, xolo sawarmosa da mewarme subieqtis pragmatuli diferencirebis
ararsebobis pirobebSi, isini, iuridiul literaturaSi, urTierTCanacvlebad
terminad gamoiyeneba. Sesabamisad, SesaZlebelia ss `ekonomikuri fenomenis~
saxelwodebiTac iqnes moxseniebuli. ix. cercvaZe, sawarmos cneba kerZo
samarTalSi, Jurnali `samarTali, #11-12, 2002, gv. 60; Wanturia, niniZe, mewarmeTa
Sesaxeb kanonis komentari, 2002, gv. 12- 14. Sead. burduli, saaqcio samarTlis
safuZvlebi, 2010, gv. 118-126.
80 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 115-116; Wanturia,
korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio
samarTalSi, 2006, gv. 77-78.
81 Sead. zoiZe, mewarmis cneba da misi Teoriul-praqtikuli mniSvneloba.
sakuTrebis uflebis Taviseburebani korporaciul sazogadoebebSi, wignSi:
Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, 2009,
gv. 67.
82 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 1.
83 Hansmann, Kraakman, The End of History for Corporate Law, Working Paper No. 00-09, 2000, P. 1.
xelmisawvdomia: [ http://www.law.harvard.edu/programs/olin_center/ ]. aseve, ix. Armour,
Hansmann., Kraakman, What is Corporate Law? 2009, P. 1, 5.
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aqvT am elementebidan erTi ar meti niSani.85 ss-is organul arss
swored xuTive elementis erTi subieqtis mimarT Tanadrouli
arseboba ganapirobebs.86 aRsaniSnavia, rom koncentrirebuli
msxvili kapitalis marTva ekonomikur urTierTobebSi, ZiriTadad,
yvela niSnis mqone organizaciuli warmonaqmnis87 safuZvelze88

xorcieldeba.89

2.2.1. samarTlebrivi `pirovnuloba~

pirveli da mniSvnelovani, samarTalsubieqtobaa.90 mas
ganapirobebs organizaciuli gaerTianebis iuridiuli piris
samoselSi moqceva.91 organizaciul gaerTianebas qmnis aqcionerTa
erToblioba,92 romelic iuridiuli piris statusis93 ZaliT
damoukidebel samarTalsubieqtobas iZens.94 is aris gaerTianeba,
romelsac SeuZlia flobdes qonebas, gamovides mesame pirebTn
aqtiur da pasiur rolSi,95 iyos misi wevrebisgan gancalkevebuli
da sakuTari saxeliT moqmedebdes96 nebismier urTierTobaSi.97

korporacia humanoidur saxes moklebuli,98 magram individTa
struqturizebuli erTobis Seqmnis korpusia.99 is aris uflebebisa
da movaleobebis matarebeli gaerTianeba,100 romelic
individualizmis praqtikul demonstrirebas dadgenili
organoebis, ZiriTadad, direqtoratis saSualebiT axorcielebs.101

84 Freer, The law of Corporations, 6th ed., 2011, P. 8-34.
85 Ribstein, Why Corporations?  Berkley Bus. L. J. 183, 2004, P. 3-4.
86 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 13.
87 zemoaRniSnul niSnebSi, kvlevis konteqstualuri miznebidan gamomdinare,
SezRuduli pasuxismgeblobis sazogadoeba ar jdeba kapitaluri sazogadoebis
xuTive saxasiaTo organuli elementiT, ris gamoc misi analitikuri ganxilva,
gansxvavebiT ss-gan, kvlevis sagnis miRma rCeba.
88 Posner, The  Economic  Analysis  of   Law, 2007, P. 393-397.
89 Shade, Business Assosiations, 3th ed., 2010, P. 6. Tumca, es, garkveulwilad,
damokidebulia samewarmeo saqmianobis saxeobaze. rig SemTxvevebSi, sxva
samarTlebrivi formis gamoyenebiT `moqmedeba~ SeiZleba ufro mizanSewonili
iyos. ix. Pinto, Branson, Understanding Corporate Law, 3rd edition, 2009, P. 6-9.
90 ~Legal personality,” “Corporate Entity,” “Personality”. ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 1, 2010, P. 3; Shade, Business Assosiations, 3th ed., 2010, P. 5,6.
91 am SemTxvevaSi saubroben saxelmwifo legitimaciaze. ix: burduli, saaqcio
samarTlis safuZvlebi, 2010, gv. 117; kereseliZe, kerZo samarTlis uzogadesi
sistemuri cnebebi, 2009, gv. 166-167; Pinto, Branson., Understanding Corporate Law, 3rd ed.,
2009, P. 13-14.
92 Sead. Eisenberg, The Conception That the Corporation is a Nexus of Contracts, and the Dual Nature
of the Firm, 24 J. Corp. L. 1998-1999, P. 819-836.
93 `mewarmeTa Sesaxeb~ kanonis me-2 muxlis mesame punqti ss-s iuridiuli
statusis matarebel subieqts uwodebs.
94 Davies, Introduction to company law, 2010, P. 9.
95 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 5.
96 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.1, 2006, P. 2-6.
97 Shade, Business Assosiations, 3th ed., 2010, P. 5.
98 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.1, 2006, P. 45-67.
99 Warren, Corporate Adventages Without Incorporation, 1929, P. 15. Sead. Cox, Hazen, Treatise on
The Law of Corporations, 3th ed., Vol. 1, 2010, P. 7-13.
100 Dewey, The Historic Backgraund of Corporate Legal Personality, 35 Yale L.J., 1926, P. 655,656.
101 ix. Marcum v. Wengert, 40 S.W.3d., ARK. 2001, P. 230-239.



23

iuridiuli piris statusi mis wevrTagan gamijvnis
postulatia.102 aRniSnuli saxasiaTo elementebi normatiulad
deklarirebul subieqts ayalibebs.103 saxelmwifo legitimirebas
akeTebs organizaciisTvis, romelic, Tavis mxriv, Tanxmdeba
sajaro interesebis ganxorcielebaze.104 uflebamosilebaTa
realizebas wesdebaze dayrdnobiT axorcielebs, romelic
partniorTa da sazogadoebis Soris an korporaciasa da
saxelmwifos Soris dadebul xelSekrulebis saxeobas
warmoadgens.105 Sedegad, saaqcio sazogadoebis samarTlis calke
subieqtad aRiareba or Tanmdev Sedegs moicavs. pirveli, ss
emijneba aqcionerebs (mesakuTreebs)106, dainteresebul pirebsa da
kreditorebs.107,108 meore, korporacia xasiaTdeba homogenurobiT,
romelic mas gancalkevebul `patrimoniad~ ganixilavs.109 es
ukanaskneli niSnavs, rom mkveTri demarkaciuli xazi gadis
sazogadoebis qonebasa da sazogadoebis damfuZnebel, wilTa
mesakuTre110 pirebis pirad qonebriv sikeTesTan111 anu xdeba
qonebrivi ufleba-movaleobebis (ga)danawileba.112

2.2.2. pasuxismgeblobis SezRudva

korporaciis samarTalsubieqtobis konceftualuri buneba
pasuxismgeblobis SezRudvaSi povebs gamoxatulebas.113

investorisTvis kapitaluri sazogadoebis formiT samewarmeo
saqmianobis dawyebis motivators114 SezRudul pasuxismgeblobasa
da gancaklevebul `iuridiuli piris~ statuss Soris arsebuli
kavSiri warmoadgens.115 iuridiuli piris statusiT SeZenili
samarTalsubieqtoba SezRuduli pasuxismgeblobis116

fasilitatoris rolSi gamodis.117 is aris sakorporacio
samarTlis ara mxolod `pirvel principad~118 miCneuli elementi,119

102 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 4.
103 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 6.
104 Backer, Comparative Corporate Law, 2002, P. 324.
105 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 211-220.
106 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 7.
107 Davies, Introduction to company law, 2010, P. 9.
108 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.1, 2006, P. 32-35, 64-75.
109 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P.6.
110 `pirvelad~ partniorsa da `Semosul~ partniors Soris samarTlebrvi
sxvaobis Sesaxeb, ix. burduli, qonebrivi urTierToba saaqcio sazogadoebaSi,
2008, gv. 57-58.
111 Hansmann, Kraakman, Squire, Law and Rise of the Firm, 2006, P. 1-7.
112 Hansmann, Kraakman, The Essential Role of Organizational Law, Yale  L. J., 2000, P. 4-14.
113 Wheeler, Corporations & The Third Way, 2002, P. 73.
114 Presser, Piercing the Corporate Veil, 2011, P. 7; gulaSvili, korporaciuli safarvlis
gaWolva, rogorc kreditorTa dacvis gansakuTrebuli RonisZieba mSobel-
Svilobil kompaniaTa urTierTobis konteqstSi, 2011, gv. 75-78.
115 Broughman, Entrepreneur Wealth and the Value of Limited Liability, Maurer School of Law, 2011,
P. 2.
116 Gevurtz, Corporation Law, 2010, P. 26.
117 Davies, Introduction to company law, 2010, P. 10.
118 Sead. Gevurtz, Global Issues in Corporate Law, 2006, P. 23.
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romelic misi arsebobis mTavar koncefcias Seicavs,120 aramed
aRiarebulia kapitalizmis, rogorc disciplinuri urTierTobebis
qvakuTxedad.121

SezRuduli pasuxismgebloba valdebulebis ararsebobas ar
niSnavs.122 pasuxismgeblobis SezRudvis principis gamoyenebiT123

mewarme subieqtis riskebis diversificireba, ufro swored, misi
mTliani transferi sawarmos mesakuTre subieqtidan mesame pirebze
xdeba.124 aqcioneri kapitalis diversificirebuli portfolios
SeqmniT, investiruli qonebis dakargvis riski minimaluramde
dahyavs.125 es SeiZleba iyos deliqtidan warmoSobili an/da
saxelSekrulebo urTierTobis Sedegad damdgari
pasuxismgebloba,126 romlis Seusruleblobis riskis matarebeli,
korporaciis mier valdebulebis an pasuxismgeblobis
SesrulebisTvis arasakmarisi qonebis arsebobis SemTxvevaSi, mesame
piria.127 procesis generirebiT, SezRuduli pasuxismgebloba
niSnavs ara korporaciis pasuxismgeblobis SezRudvas, aramed
mewileTa pasuxismgeblobis SezRudvas128 mesame pirTa winaSe.129

kreditorebis moTxovnis dakmayofilebis diapazoni SezRudulia
korporaciis qonebiT130 da aranairi moTxovnis wayenebis ufleba
sazogadoebis mesakuTreTa winaSe ar aqvs.131 aqcioneri pasiur
investirebas akeTebs: is iRebs investirebuli kapitalidan narCen
sargebels menejmentis mier Sesrulebuli saqmianobisTvis
warmoSobili yovelgvari pasuxismgeblobisgan Tavisufal
reJimSi.132 sxvanairad, ss-is pasuxismgebloba SeuzRudavia.133 is,

119 Dodd, The Evolution of Limited Liability in American Industry: Massachusetts, 61 Harv. L. Rev.,
1948, P. 1351.
120 Ribstein, Limited Liability and Theories of the Corporations, 50 Md. L. Rev., 1991, P. 80.
121 Blumberg, Limited Liability and Corporate Groups, 11 J. Corp. L., 1986, P. 572-611.
122 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 35.
123 pasuxismgeblobis SezRudvis principis normatiuli mocemuloba mewarmeTa
Sesaxeb kanonis me-3 muxlis me-4 punqtSia warmodgenili.
124 Sead. Palmiter, Corporations, 2006, P. 495-498.
125 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 43.
126 `gamWoli pasuxismgeblobis principis~ moqmedebis dawyebis erT-erT aspeqts
aRniSnuli ori SemTxveva warmoadgens. ix. Presser, Piercing the Corporate Veil, 2011, P. 86-
99. Sead. Bainbridge, Abolishing Veil Piercing, 26 J. Corp. L., 2001, P. 479--504.
127 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 375.
128 Broughman, Entrepreneur Wealth and the Value of Limited Liability, Maurer School of Law, 2011,
P. 2, 6-9.
129 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 9-10.
130 Backer, Comparative Corporate Law, 2002, P. 981.
131 es aris sazogadoebis mesakuTreTa piradi qonebis dacvis meqanizmi, e.w. Owner
shielding. amis sapirwoned, arsebobs ss-is qonebis partniorTa piradi
kreditorebis moTxovnisgan  daculobis meqanizmi, romelic cnobilia ~Entity
shielding”-is saxeliT. ix. Hansmann, Kraakman, Squire, Law and Rise of the Firm, 2006, P. 2-19.
aseve, ix. Tröger, Asset Partitioning, Debt-Equity Agency Conflicts, and Choice of Organizational
Form, 2007, P. 12-20; Thompson, Agency Law and Asset Partitioning, 71 U. Cin. L. Rev. 2003, P. 1327-
1330.
132 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 6.
133 ix. Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 40. Tu, ra Tqma
unda, saxeze ar aris gamWoli pasuxismgeblobis doqtrinis gamoyenebis
winapirobebi. ix. Presser, Piercing the Corporate Veil, 2011, P. 6-109; Backer, Comparative
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mesame pirTa winaSe, pasuxs agebs mTeli Tavisi qonebiT,
SeuzRudavad.134,135 pasuxismgeblobis SezRudvis doqtrinaluri
funqcionireba piris mier sazogadoebisTvis gadacemuli qonebis,
Senatanis ganxorcielebiT da, Sesabamisad, korporaciis mier am
qonebis miRebis momentidan iwyeba.136 Sesatanis ganxorcieleba
investors `korporaciuli safarveliT~ aRWurvavs, romelic
(`safarveli~) `korporaciuli fiqciis~, `xelovnuri qmnilebis~
arsiT iqmneba.137

SezRuduli pasuxismgeblobis principis korporaciisTvis
aucilebel saxasiaTo niSnad kvalificireba ekonomistTa da
samarTalmcodneTa Soris mkacri kritikuli debatebis sagania.138

paralelurad, wina planze sisxlissamarTlebrivi aspeqtebic
iwevs. kerZod, korporaciis `pirovnuloba~, romelic
gancalkevebulia mesakuTreTa marTvisa Tu qonebisgan,
pasuxismgebloba SezRudulia. sisxlissamarTlebrivi
pasuxismgeblobis Seracxva mentalur elements moicavs, rac
niSnavs, rom subieqti unda iyos mens rea (danaSaulebrivi
ganzraxvis mqone (guilty mind)).139 logikuria, rom is mimarTulia
naturalur individTa winaSe da misi Seracxva `gonebrivi
mentalitetis~ armqone pirisTvis, sadavoa.140 Sesabamisad, Tu
korporaciis mesakuTreni Caidenen sisxlissamarTlebriv
umarTlobas,141 xdeba sawarmos, mens rea miznebisTvis, misi

Corporate Law, 2002, P. 982-995; ix: burduli, sawesdebo kapitali da misi funqciebi,
wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli
sakiTxebi, 2009, gv. 236-261; gulaSvili, korporaciuli safarvelis gaWolva,
rogorc kreditorTa dacvis gansakuTrebuli RonisZieba mSobel-Svilobil
kompaniaTa urTierTobis konteqstSi, wignSi: sakorporacio samarTlis krebuli,
I, (red. irakli burduli), 2011, gv. 69-109. Sead. French, Mayson, Ryan, Company Law, 26th

ed., 2009-2010,  P. 128-142.
134 ix. mewarmeTa Sesaxeb kanoni, 51-e muxlis pirveli punqti.
135 aqve aRsaniSnavia, rom Serwymis da SeZenis Sedegad ss-is SezRudul
pasuxismgeblobaSi cvlilebebis ganxorcieleba faqtobrivad SeuZlebelia
organizaciul-samarTlebrivi formis Secvlis gareSe. SezRuduli
pasuxismgeblobis Secvlis sxva gzaa gamWoli pasuxismgebloba (piercing the
corporate veil). ix. Schwarez, Collapsing Corporate Structure: Resolving the Tension Between Form
and Substance, 2004, P. 4-5; Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 37-44;
Presser, Piercing the Corporate Veil, 2011, P. 34-99.
136 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 367-371.
137 Bainbrige, Abolishing Veil Pircing,  26 Iowa J. Corp. L., 2001, P. 479-482. aseve: gulaSvili,
korporaciuli safarvlis gaWolva, rogorc kreditorTa dacvis
gansakuTrebuli RonisZieba mSobel-Svilobil kompaniaTa urTierTobis
konteqstSi (aSS-sa da qarTuli sakorporacio samarTlis mixedviT), 2011, gv. 98-
101.
138 Posner, The  Economic  Analysis  of   Law, 2007, §14.3; Bainbrige, Abolishing Veil Pircing,  26 Iowa
J. Corp. L., 2001, P. 479 et seq; Easterbrook, Fischel, Limited Liability and Corporations, 52 U.Chi. L.
Rev., 1985, P. 89 et seq; Gevurtz, Global Issues in Corporate Law, 2006, P. 24-57 da a.S.
139 Smith, Hogan, Criminal Law, 8th ed., London, 1996, P. 56. miTiTebulia: Wheeler, Corporations
& The Third Way, 2002, P. 74.
140 Sead. Gevurtz, Global Issues in Corporate Law, 2006, P. 86-88.
141 kompaniaTa samarTlis doqtrinaSi arsebobs mosazreba, rom pasuxismgeblobis
SezRudvis privilegiiT ara mxolod aqcionerebma, aramed direqtorebmac unda
isargeblon. ix. Grantham, The Limited Liability of Company Directors, Research Paper # 07-03,
2007, P. 1-47. xelmisawvdomia: [ http://ssrn.com/abstract=991248 ].
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maformirebeli humanoiduri komponentebis agregatad gadaqceva,
ris Sedegadac, korporacia, rogorc pirovneba (pirdapiri gagebiT)
danaSaulis obieqturad Seracxvis subieqtia da misi wevrebi,
pasuxismgeblobis SezRudvis principiT korporaciuli safarvelis
qveS veRar isargebleben. pasuxismgeblobisa da individualizmis
urTierTmimarTebiT korporaciis pasuxismgeblobis aspeqtebi
identifikaciis Teoriis (e.w. The Identification Theory) induqciuri
analizis Sedegia.142

2.2.3. marTvis centralizeba

kapitaluri tipis mewarme subieqts mesame pirebTan
samarTlebriv urTierTobaSi Sesvlis individualuri, bunebiTi
warmonaqmnis berketi ar gaaCnia. magram aqvs organuli warmoSobis
marTvis meqanizmebi. maTze korporaciis marTvis uflebamosilebis
delegirebiT iqmneba kidev erTi substanciuri elementi. es  aris
centralizebuli menejmenti.143 korporacia, xelSekrulebaTa
erTobliobis Teoriidan144 gamomdinare, mravalmxrivi garigebis
safuZvelze warmoqnili sazogadoebaa, romelic, erTnebianobis
SemTxvevaSi, awesrigebs xelSemkvrel mxareTa (partniorTa)
Sidaorganizaciul urTierTobebs, Tumca mas rogorc iuridiul
pirs esaWiroeba mesame pirebTan samarTlebriv urTierTobebSi
Sesvla e.i. unda gaaCndes qmedunarianoba.145 qmedunarianobis
aqtiuri gamoyenebis SesaZlebloba warmomadgenlis daniSvnaSia,146

romelsac gawerili an dauwereli uflebamosilebaTa farglebi,
romelSic korporacia unda waradginos mesame pirTa winaSe,
saknonmdeblo/saxelSekrulebo doneze ganesazRvrebaT.147

ukanasknel SemTxvevaSi sazogadoeba gamodis rogorc
xelSemkvreli mxare mesame pirebTan urTierTobaSi,148 romelic
sazogadoebis mesakuTreebisa da menejerebisgan gancalkevebulia.149

sazogadoebis Nexus for contract moqmedebis winapiroba sazogadoebis
saxeliT gamosvlaze uflebamosil pirTa kanoniT dadgenaa.150

sakorporacio samarTali, korporaciebTan dakavSirebiT,
sazogadoebis warmomdgen organod bords miiCnevs, romelsac
delegirebuli aqvs ss-is kapitalis marTvis uflebamosileba.151

marTvis uflebamosilebis delegireba aqcionerebis kompetenciur
arealSia.152 isini investirebuli kapitalis menejeruli unarebisa
da gamocdilebis mqone pirebis saSualebiT marTvis

142 ix. Wheeler, Corporations & The Third Way, 2002, P. 74.
143 Centralized management an Delegated management with a board structure. ix. Cox, Hazen, Treatise
on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 15, 458.
144 Nexus of contract. ix. Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 109.
145 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 114.
146 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.1, 2006, P. 76.
147 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 458-468.
148 am SemTxvevaSi saxezea “Nexus for contract”.
149 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 6.
150 zoiZe, evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, gv. 218.
151 Davies, Introduction to company law, 2010, P. 12- 14.
152 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P.489-503.
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centralizebul modelze gadadian, romelic dabandebuli
kapitalis maqsimaluri optimizirebisken iqneba mimarTuli,153

miuxedavad imisa, rom sazogadoebis marTvis uflebamosilebaTa
delegireba Zalauflebis borotad gamoyenebis SesaZleblobas
qmnis.154 Sesabamisad, korporacia moqmedebs direqtorTa (sabWos)
meSveobiT.155 bordi, Tavis mxriv, aRmasrulebel menejers irCevs,
romelic angariSvaldebuli xdeba bordis winaSe. aRsaniSnavia,
rom aSS-is bordSi Semavali direqtori sazogadoebis mesame
pirebTan warmomdgen default subieqtad ar moiazreba. is aris
samewarmeo saqmianobis `koordinatori~,156 romelic mxolod maSin
aris uflebamosili konkretul urTierTobaSi gamovides
korporaciis saxeliT, Tu am uflebamosilebis delegireba bordis
mier moxdeba.157 am mxriv, qarTul realobaSi, uflebamosilebis
delegireba da delegantis etimologia158 nebis kerZo avtonomiis
farglebSia moqceuli da mxareTa mier ganisazRvreba yovel
konkretul SemTxvevaSi.159

ss-Si menejments, xSirad, ucxo organos uwodeben. yalibdeba
`principal-agentis~ urTierToba,160 ramdenadac sazogadoebis
xelmZRvanelobis ufleba mesame pirebs gadaecema, gansxvavebiT
amxanagobisgan, sadac sawarmos marTvis funqcia TiToeul wevrs
aqvs da, sakuTari organos koncefciidan gamomdinare,  maT es
funqcia, rogorc wesi, ar SeiZleba srulad CamoerTvaT.161 mokled,
am elementis fundamenturi arsi ss-is kapitaldambandeblis mier
misive investirebuli qonebis marTvis uflebis mesame organosTvis
delegirebaSi mdgomareobs.162

2.2.4. wilTa gasxvisebis samarTlebrivi reJimi

`Ria~ korporaciebSi wilTa Tavisufali mimoqceva163 mas
biznesis keTebis sasurvel samarTlebriv formad aqcevs.164 wilTa
gasxvisebis SesaZlebloba da aqciis gankargvis meTodologiur-

153 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 16.
154 Bratton, Wachter, Shareholder Primacy’s Corporatist Origins: Adolf Berle and The Modern
Corporation, The Journal of Corporation Law, 2008, P. 99.
155 Schneeman, The Law of Corporations and Other Business Organizations, 5th ed., 2008, P. 338.
156 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 5.
157 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 469,470.
158 saqarTveloSi sawarmos aRmasrulebel/warmomadgenlobaze uflebamosil
pirs gansxvavebuli saxelwodebebi aqvs: generaluri direqtori, aRmasrulebeli
direqtori, menejeri, prezidenti da a.S.
159 ix. mewarmeTa Sesaxeb kanoni, me-9 muxlis pirveli punqti.
160 Cox, Hazen, Business Organizations Law, 2011, P. 48.
161 ix. burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 112-113.
162 Jensen, Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership
Structure, Journal of Financial Economics, October, 1976, Vol. 3, No. 4, P. 305-360. korporaciaSi
sakuTrebisa da kontrolis gamijvnis safuZvlad aRiarebulia berlisa da
minsis naSromi. ix. Berle, Means, The Modern Corporation and Private Property, 1932; Armour,

Gordon, The Berle-Means Corporation in the 21st Century, 2008, P. 1-35; Pinto, Branson, Understanding
Corporate Law, 3rd ed., 2009, P. 97-99.
163 Transferability  of  shares. ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed.,
vol.11, 2011, P. 34,35.
164 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 16.



28

proceduruli specifika sazogadoebis kidev erTi fundamenturi
niSania, rac ss-s sxva samewarmeo saqmianobis ganmaxorcielebeli
subieqtebisgan ganasxvavebs.165 korporaciuli sistemis, rogorc
kapitalis mozidvis meqanizmis, upirvelesi funqcionaluri
koncefcia investiciis likvidurobis xarisxobrivi maCvenebelia.
pasuxismgeblobis SezRudvis arsebobis miuxedavad, investoris
marketinguli xedva da korporaciis stagnaciuri ekonomikuri
mdgomareobis Secnoba deinvestirebisa da sxva kompaniaSi
kapitalis reinvestirebis basizs warmoadgens.166 misi Tavidan
acilebis berketi aqciis, rogorc fasiani qaRaldis kapitalis
bazarze brunvaunarian samarTlebriv bunebaSi, mdgomareobs.167

wilTa samarTlebrivi reJimi irib kavSirSia korporaciis
moqnil finansur instrumentebTan. wili gamoixateba aqciiT,
romelic fasiani qaRaldia.168 korporaciulad mowyobili
organizacia uflebamosilia (power)169 sxvadasxva saxisa da klasis
fasiani qaRaldis gamoSvebaze.170 fasiani qaRaldis saxis
gansazRvris unari, korporaciis ekonomikur aqtivobas moqnils
xdis. mas SeuZlia sabazro mdgomareobis analizis, konkretuli
investoris moTxovnilebisa da sawarmos kapitalizaciis
urTierTmimarTebiTi Tanafardobis gamoTvlis Sedegad miiRos
gadawyvetileba optimaluri Sinaarsobrivi postulatebis
Semcveli fasiani qaRaldis gamoSvebis Sesaxeb, anu fasiani
qaRaldi saWiroebisamebr `moargos~ arsebul mdgomareobas.171

Tu korporaciis uflebamosileba, awarmoos gansxvavebuli
saxisa da klasis aqcia, zrdis mis finansur moqnilobas, Tavis
mxriv, aqcionerisTvis miniWebuli wilTa gasxvisebis SesaZlebloba
gadamwyveti strategiuli mniSvnelobisaa, romelic investors
sainvesticio portfolios cvalebad sabazro pirobebTan morgebis
saSualebas aZlevs.172

wilTa Tavisufali gasxvisebis samarTlebrivi reJimi173

pirdapirproporciulad aisaxeba korporaciis funqcionirebis
xangZlivobaze.174 wilTa gasxviseba korporaciis, rogorc

165 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P.11.
166 Manne, Our Two Corporation Systems: Law and Economics, 53 Va. L. Rev., 1967, P. 257-264.
167 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.11, 2011, P. 37,38.
168 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 55,56.
169 ix. Parkinson, Corporate Power and Responsibility, 1993, P. 3-50; Cox, Hazen, Treatise on The Law
of Corporations, 3th ed., Vol. 1, 2010, P. 221-227.
170 magaliTad, “scotch whiskey”, “cosmetics”,  “earthworms”, “beavers”, “muskrats”, “rabbits”,
“chinchillas”, “cattle embryos”, “fishing boats”, “vacuum cleaners”, “cemetery lots”, “coin operated
telephones”, “master recording contracts”, “pooled litigation funds”,  “fruit trees” da sxva. ix.
Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 38-40.
171 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 16.
172 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P.11.
173 ix. Palmiter, Corporations, 2006, P. 345-346.
174 wilTa Tavisufali gasxviseba da uwyveti arseboba korporaciis saxasiaTo
elementebia. ix. Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 7-9. maTi
erTmaneTisgan gamijnulad ganxilva mecnierTa `gemovnebazea~ damokidebuli.
isini, garkveul pirobebSi erT konteqstSi, zogjer ki, gancalkevebiT
ganixilebian. mocemul SemTxvevaSi upiratesoba wilTa Tavisufal
gasxvisebadobis reJims mieniWa.
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iuridiuli kategoriis konstruqciaze gavlenas ar axdens.175

wilis gasxviseba aqcioneris Secvlas gulisxmobs. ss-is arseboba
ki ar aris damokidebuli wevrTa cvlilebaze. Sesabamisad,
aqcioneris mier aqciaTa (wilTa) nawilobrivi Tu sruli
gasxviseba ar axdens gavlenas sazogadoebis arsebobaze,176 magram
ganapirobebs kapitalis an aqcionerTa struqturis cvlilebas.177

ss-is wilTa gasxviseba, romelic sazogadoebis SeZena-Serwymis
dros xdeba, aris is erT-erTi elementi, romelic arsebiT
gavlenas axdens korporaciis struqturaze, upiratesad ki,
kapitalisa da aqcionerTa struqturaze. amitom, ss-Si wilTa
gadacemaunarianoba kvlevis konkretul samizne segments
warmoadgens. amasTan, wilTa gasxviseba ss-is marTvis kuTxiTac
momgebiania:178 korporaciuli marTvis sinergiuli efeqtisa179 da
`aqcionerTa sikeTis~ (~shareholders value”) zrdis xelSemwyobi
faqtoria arasasurveli Tu menejmentis gadawyvetilebiT
ukmayofilo aqcioneris mier sazogadoebis datovebis
SesaZlebloba.180 mokled, korporaciis aqciaTa gasxvisebis
samarTlebrivi reJimi, rogorc wesi, gansazRvrulia
sakanonmdeblo doneze,181 xolo misi gankargva xorcieldeba
saxasiaTo proceduris dacviT da Tvisebrivi specifikurobiT182

gamoirCeva.183

2.2.5. kapitalis aqciebad dayofa

dabolos, kapitalis wilebad (aqciebad) dayofa
korporaciulad mowyobili samewarmeo sazogadoebis endogenuri

175 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 6,7.
176 ix. burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 116.
177 Parsnos, Titman, Capital Structure and Corporate Strategy, 2007, P. 2-50; Ferran, Principles of
Corporate Finance Law, 2008, P. 24.
178 Davies, Introduction to company law, 2010, P. 19.
179 ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 387-400; Frensch, The Social
Side of Mergers and Acquisitions, 2007, P. 32-42.
180 Appraisal Remedy. ix. Palmiter, Corporations, 2006, P. 623-637. mewarmeTa Sesaxeb kanonis
531 muxlis pirveli punqti aqcioneris aRniSnul uflebas pirdapir
iTvaliswinebs.
181 French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 222. mewarmeTa Sesaxeb
kanonis 52-e muxlis meore punqti.
182 arsebobs aqciaTa gasxvisebis pirveladi da meoradi bazari, romelTac
funqcionirebis Taviseburebani gaaCniaT. ix. svanaZe, sanaZe, xizaniSvili,
mZinariSvili, lorTqifaniZe, axobaZe, gogiSvili, sabirJo saqme da fasiani
qaRaldebis bazari, 1998, gv. 180-252; French, Mayson, Ryan, Company Law, 26th ed., 2009-
2010,  P. 225-232. Sead. Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 67,68.
183 aqciis (wilis) gadacema jer kidev ar niSnavs mis Tavisufal gankargvas.
sazogadoebis wesdeba SesaZlebelia sazogadoebis aqciaTa gasxvisebis mimarT
konkretul winapirebebs adgendes. korporaciis tipologiuri funqcia kidev
erTi niuansia, romelic aqciaTa gankargvis proceduras, ss-is tipis mixedviT,
gansxvavebuli samarTlebrivi regulirebis arealSi aqcevs. wilis Tavisufali
gankargvis SezRudva `daxuruli~ korporaciis saxasiaTo elementia, ramdenadac
aqtiuri mewilis Tavisufali gasvla arasasurveli Sedegebis gamomwvevi
SeiZleba gaxdes. ix. O’Neals, Thompson, Close Corporations and LLCs: Law and Practice, 3th ed.,
2006, ch.7, P. 4-43.
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warmonaqmnia.184 kapitalis, iqneba is saaqcio Tu sasesxo fasiani
qaRaldebiT moziduli,185 Sesatanebis Setanis186 an kontribuciis
gadaxdis gziT formirebis187 Semdgom mdgomareobas misi wilebad,
kerZod, nominaluri Rirebulebis mqone aqciebad188 dayofa
warmoadgens. Senatanis xelSekruleba
korporaciulsamarTalebrivi garigebaa, romelic sazogadoebis
wevrobasa da piris korporaciuli `mosasxamiT Semosvas~189

ganapirobebs.190 sazogadoebis wevris statusi ki partniors
uflebas191 aniWebs sazogadoebisgan miiRos sawarmos mogebidan
kuTvnili aqciebis proporciuli wili.192 zogadad, wilze
uflebamosileba, romelic investoris mier ganxorcielebuli
investiciis Sedegs warmoadgens, SeiZleba ori mimarTulebiT
ganimartos. pirveli, partniors SeiZleba mieniWos korporaciis
kontrolis ufleba, rac damokidebuli iqneba aqciaTa
moculobaze193 da meore, miiRos mogeba dividendis saxiT.194

gamoikveTa Sedegi: kapitalis wilebad dayofa substanciuri
determinantia korporaciulad mowyobili mewarme subieqtis
Sinaarsobriv-funqciuri niSnebis ganmartebisa da sazogadoebasTan
partnioris statusiT dakavSirebuli piris ufleba-movaleobaTa
farglebis dadgenisTvis.

ss-is, rogorc samarTlebrivi formis organuli niSnebis
ganxilva restruqturizaciis arsis, misi ganxorcielebisa da
Sedegebis analizisTvis proceduruli jaWvis Semadgenel
aucilebel rgols warmoadgens. Tumca, korporaciaTa
struqturuli cvlilebis adresati  obieqtur dakonkretebas
moiTxovs, raTa naTeli gaxdes Tu rogori tipis kapitaluri

184 qarTuli kanonmdebloba ss-is aRniSnul organul Semadgenel elements
pirdapir iTvaliswinebs mewarmeTa Sesaxeb kanonis 51-e muxlis pirveli punqtis
pirvel winadadebaSi.
185 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 7.
186 Sesatanis xelSekrulebisa da misi ganuxorcieleblobis SedegebTan
dakavSirebiT, ix. burduli, Senatanis ganuxorcieleblobis samarTlebrivi
Sedegi: utopiuri Sexeduleba ss-dan partnioris garicxvis Sesaxeb, samarTlis
Jurnali, #1-2, 2010, gv. 18-53.
187 Ferran, Principles of Corporate Finance Law, 2008, P. 85-116.
188 juReli, kapitalis dacva saaqcio sazogadoebaSi, 2010, gv. 21-24.
189 burduli, Senatanis ganuxorcieleblobis samarTlebrivi Sedegi, 2010, gv. 23.
190 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 180-185.
191 French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 166-171.
192 Davies, Introduction to company law, 2010, P. 79-80.
193 imis mixedviT, es aqcia iqneba xmis uflebis mqone Tu aseTi uflebis gareSe.
aqciis, rogorc fasiani qaRaldis saxesTan dakavSirebiT, ix. svanaZe, sanaZe,
xizaniSvili, mZinariSvili, lorTqifaniZe, axobaZe, gogiSvili, sabirJo saqme da
fasiani qaRaldebis bazari, 1998, gv. 59-62; aseve, ix. Hazen, The Law of Securities
Regulation, 6th ed., 2009, P. 55,56. aqciis samarTlebriv bunebasTan dakavSirebiT, ix.
Ferran, Principles of Corporate Finance Law, 2008, P. 147-179;
194 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 14. sakiTxi exeba
dividendis gacemis Sesaxeb menejmentis mier miRebul gadawyvetilebas, radgan
wminda mogebis arsebobis SemTxvevaSic ki misi partniorTa Soris ganawileba
menejmentis gadawyvetilebazea damokidebuli (mewarmeTa Sesaxeb kanonis me-8
muxli). amasTan, mewarmeTa Sesaxeb kanonis 52-e muxlis pirveli punqtis bolo
winadadebis mixedviT, dividendis uciloblad gacemis Sepireba baTilia.
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sazogadoebis struqturaSi ganxorcielebuli cvlilebebis
ganxilvas isaxavs naSromi miznad. logikuri gagrZeleba ss-is
tipologiaTa funqciuri niSniT klasifikaciaSi mdgomareobs.

3. saaqcio sazogadoebaTa tipologiuri gamijvna

3.1. ss-is tipologiuri klasificirebis safuZveli

msxvili ekonomikuri Rirebulebisa da maRali likvidurobis
Semcveli kapitalis organizebuli marTvis yvelaze xelsayrel
samarTlebriv formad, Tanamedrove msoflioSi, ss (korporacia)
miiCneva. ekonomikuri stabiluroba da kapitalis marTvis
strategia moiTxovs ss-is, rogorc erTi organizaciuli formis
Sida subtipebad `daSlas~. maT tipologiur sxvaobas ori
urTierTgansxvavebuli  safuZveli aqvs,195 romelic, sistemaTa
pragmatuli diferencirebis pirobebSi, aseve, gansxvavebulia.196

pirvel safuZvlad aRiarebulia aqciaTa gansxvisebis
samarTlebrivi reJimi, romelic konkretdeba wilis (aqciis)
Tavisufali197 Tu SezRuduli gasxvisebis SesaZleblobamde.198

aqciaTa Tavisufali gankargva, erT-erT SemTxvevaSi, gasxvisebis
organizebuli marTvis regulirebadi proceduruli moTxovnebis
dacviT, safondo birJis199 saSualebiT200 xorcieldeba.201 amasTan,
aqciaTa gasxvisebadoba202 sazogadoebis menejmentis nebisgan an/da
sazogadoebis Sida dokumentebis (wesdebis, Sinaganawesis)

195 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 105-106.
196 magaliTad, aSS-Si korporaciebis diferencirebas kapitalis da partniorTa
raodenobrivi maCvenebeli udevs safuZvlad. ix. Wanturia, korporaciuli marTva,
2006, gv. 77-81; Pinto, Branson, Understanding Corporate Law, 3rd edition, 2009, P. 105-106; O’Neals,
Thompson, O’Neals Close Corporations, 1998, ch.1, P. 4-6; O’Neals, Thompson, Close Corporations and
LLCs, 3th ed., 2004, ch.1, P. 5,6. aSS-sgan gasxvavebiT, germanuli saaqcio samarTali
pirdapir gansazRvravs ss-is daxurul da Ria saaqcio sazogadoebad
klasifikaciis niSnebs. ix. Hommelhoff, AG 1995, 529 ff; Claussen, AG 1995, 163 ff,
miTiTebulia: qiria, sakorporacio samarTlis sistema saqarTveloSi, wignSi:
sakorporacio samarTlis krebuli, 2011.
197 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.11, 2011, P. 34,35.
198 ix. O’Neals, Thompson, Close Corporations and LLCs, 3th ed., 2004, ch.1, P. 5; Conard, Corporation
in Perspective, 1976, P. 161,162. Sead. Ribstein, Why Corporations?  Berkley Bus. L. J. 183, 2004, P.
1 et seq.
199 safondo birJa standartuli finansuri instrumentebiT savaWro
regulirebad funqcionirebadi organizebuli bazaria, romelic Seqmnilia
fasiani qaRaldebis bazris profesionali monawileebis mier. ix. svanaZe, sanaZe,
xizaniSvili, mZinariSvili, lorTqifaniZe, axobaZe, gogiSvili, sabirJo saqme da
fasiani qaRaldebis bazari, 1998, gv. 198. aseve, ix. Hazen, Broker-Dealer Regulation, 2th

ed., 2011, P. 1-63; Steinberg, Understandin Security Law, 5th ed., 2009, P. 115-173, 389-405.
200 saqarTveloSi safondo birJis regulirebas `fasiani qaRaldebis bazris
Sesaxeb~ kanoni moicavs.
201 Tumca, SesaZloa sazogadoeba ar iyos safondo birJaze registrirebuli da
aqciaTa bona fide gankargvis SemzRudveli normebi, partniorTa SeTanxmebiT,
wesdebiT an SinaganawesiT ar iqnes dadgenili. ix. Cox, Hazen, O'Neal, Corporations,
1998, ch.14, P. 30-33; Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010, P. 30-34.
202 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 11.
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danawesisgan203 Tavisufal an maTze damokidebul gankargvaSic
moiazreba.204 rogorc wesi, rodesac saqme safondo birJaze
registrirebul anu listingSi gatarebul ss-is fasian qaRalds
exeba, kotirebuli sazogadoebis205 aqciebis gasxviseba aranair
SezRudvas ar moicavs,206 garda kapitalis bazarze wilebis
organizebuli brunvisTvis saxasiaTo proceduruli
SezRudvebisa.207 proceduruli sakiTxebi ki fasiani qaRaldebis
samarTlis regulirebis obieqtia, romelic cnobilia `lurji
cis~ (“Blue Sky” Law) samarTlis saxeliT.208 paralelurad, aqciaTa
xelmisawvdomoba, ufro swored, aqciaze wvdomis samarTlebrivi
meqanizmi, romelic safondo birJasa da arasafondo brunvis
sferos Soris lavirebs, aqciaTa gankargvis Tavisuflebis
xarisxTan erTad, kapitalur sazogadoebebs tipologiurad
mijnavs erTmaneTisgan.209 amitom, gamijvnis principis substanciuri
elementi normatiul abstraqciaSi unda aisaxos.

meore safuZvlad aRiarebuli ss-is raodenobrivi maCvenebeli.
raodenobrioba ki or kategorias moicavs: partniorTa ricxobriv
da kapitalis ekonomikur maCvenebels.210 qarTul sinamdvileSi,
kanonismieri minimaluri sawesdebo kapitalis gauqmebam

203 magaliTad, aqciebis gasxvisebaze sazogadoebis Tanxmobis daweseba an/da
upiratesi Sesyidvis uflebis gansazRva. ix. Ferran, Principles of Corporate Finance Law,
2008, P. 24, 157; Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010, P. 34-36.
paralelurad, arsebobs samosamarTlo praqtikaSi Tavisufali gasxvisebis
rogorc  SezRudvis, ise gaxvisebis namdvilobis  SemTxvevebic. SezRudvis
SemTxvevisTvis, ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010, P. 36-
46. gasxvisebis namdvilobis sasamarTlo dadasturebis SemTxvevisTvis, ix.
O’Neals, Thompson, Close Corporations and LLCs, 3th ed., 2004, ch.7, P. 31-40.
204 ix. O’Neals, Thompson, O’Neals Close Corporations, 1998, ch.7, P. 18-52. Sead. Davies,
Introduction to company law, 2010, P. 19-21.
205 Sead. French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 201-202.
206 mewarmeTa Sesaxeb kanonis 52-e muxlis me-2 punqti safondo birJaze
daregistrirebul yovel konkretul aqciaTa klasze, romelic iTvleba sajaro
fasian qaRaldad da misi gasxvisebis Tavisuflebis SezRudvis SeuZleblobaze
imperatiulad miuTiTebs.
207 ix. svanaZe, sanaZe, xizaniSvili, mZinariSvili, lorTqmifaniZe, axobaZe,
gogiSvili, sabirJo saqme da fasiani qaRaldebis bazari, 1998, gv. 46-56, 180 da
momdevnoni. aseve, ix. Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 66-107, 309-343.
208 ix. Palmiter, Corporations, 2006, P. 81-82. `lurji cis~ regulireba 1911 wels aSS-Si,
kanzasis StatSi sakanonmdeblo doneze iqna SemoRebuli, romelic fasiani
qaRaldebiT vaWrobisa daregulirebas isaxavda miznad. terminologiuri
genezisi aqcionerTa ekonomikur-samarTlebrivi mdgomareobidan momdinareobs,
romelic safondo birJaze spekulaciuri garigebebiT dazarebuli aqcionerebis
dacvis meqanizmebis gaZlierebas isaxavda miznad, ramdenac, mewileebs TavianTi
fasiani qaRaldebis garda, araferi gaaCndaT: maT ukan iyo mxolod `wyali~ da
`lurji ca~. ix. Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 732; Hazen, The Law of
Securities Regulation, 6th ed., 2009, P. 305-308; Fletcher, Fletcher Cyclopedia of the Law of
Corporations, rev. ed., vol.11, 2011, P. 168-172.
209 ix. Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 55,56.
210 ix. O’Neals, Thompson, Close Corporations and LLCs, 3th ed., 2004, ch.1, P. 4,5. aseve, ix.
Wanturia, korporaciuli marTva, 2006, gv. 77 da momdevno.



33

aralicenzirebadi211 samewarmeo saqmianobis samarTlebriv formas
kapitalis savaldebulod arsebobis kriteriumi safuZvelTa
katalogidan `gamoacala~. Sesabamisad, ss-is  tipologiur
klasificirebas kapitalis moculobis stigma, saqarTvelos
magaliTze, ver daedeba safuZvlad.212 gansxvavebiT kapitalis
raodenobrivi maCveneblisa, partniorTa ricxvi (raodenoba),
saqarTveloSi daregistrirebuli ss-is organizaciulobis da,
Sesabamisad, tipologiur qvesaxeebad dayofis substanciuri
funqciis matarebelia. kerZod, mewarmeTa Sesaxeb kanoni ss-is
marTvis monistur da dualistur sistemaTa Soris arCevanis
gakeTebis saSualebas iZleva.213 amasTan, imperatiulad
gansazRvravs dualisturi modelis savaldebulo `arCevis~
winapirobebs, romelTagan erT-erTi swored partniorTa
raodenobaa: Tu partniorTa raodenoba aRemateba 100-s, maSin
sameTvalyureo sabWos Seqmna savaldebuloa.214 aqcionerTa
raodenoba ara marto ss-is marTvis modelis SerCevis
`Tavisuflebis~ diapazons gansazRvravs,215 aramed ss-is
tipologiaSi konkretul subtips gamoyofs, aqcevs ra aseT
sazogadoebas `angariSvaldebuli sawarmos~ dogmatur cnebaSi.
angariSvaldebuli sawarmos cnebaSi partniorTa raodenobrivi
maCvenebliT ss-is determinacia mxolod erT pirobazea
damokidebuli – ss-s aqciaTa ganTavseba, minimum, sajaro
SeTavazebis216 gziT217 unda hqondes ganxorcielebuli, romlis
SesaZleblobasac ganamtkicebs `fasiani qaRaldebis bazris
Sesaxeb~ kanoni.218 mewarmeTa da fasiani qaRaldebis bazris Sesaxeb
kanonebis kombinirebuli ganmarteba ss-is tipologiuri
klasifikaciis safuZvlad aqcionerTa raodenobriv maCvenebelsac
moicavs.219 mokled, partniorTa raodenoba gansazRvravs ss-is
marTvis sistemur models, sistemuri midgoma – marTvis
struqturas, marTvis struqtura (am SemTxvevaSi) - tipologiur
diferencirebas, tipologiuri klasifikacia – mis funqcionalur

211 xazgasma ganapiroba saqarTveloSi arsebuli licenzirebadi samewarmeo
saqmianobis ganmaxorcielebel subieqtTa, ZiriTadad, sabanko seqtoris
warmomadgenelTaTvis minimaluri sawesdebo kapitalis moTxovnis arsebobam.
212 gansxvavebiT aSS-is samarTlebrivi sistemisgan. magaliTad, delaveris
sakorporacio samarTlis mixedviT, partniorTa zRvruli odenoba, aqciaTa
Tavisufali gankargvis SezRudva da safondo firJaze sajaro vaWrobisgan
Tavis aridebis debulebebs wesdeba unda Seicavdes. es pirdapir sakanonmdeblo
donezea gansazRvruli, rogorc korporaciaTa diferencirebis safuZveli. ix.
Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 3-5.
213 mewarmeTa Sesaxeb kanonis 55-e muxlis pirveli punqti.
214 ss-is tipologiuri analizi kritikul WrilSi, ix. qiria, sakorporacio
samarTlis sistema saqarTveloSi, 2011, gv. 50-51.
215 Sead. O’Neals, Thompson, O’Neals Close Corporations, 1998, ch. 1, P. 12.
216 sajaro SeTavazebis ganmarteba, ix. jibuti, yoranaSvili, `fasiani qaRaldebis
bazris Sesaxeb~ saqarTvelos kanonis komentari, 2004, gv. 76.
217 sajaro SeTavazebis ganxorcielebis dasaSvebobis sakanonmdeblo
regulireba mewarmeTa Sesaxeb kanonis 52-e muxlis 11 da fasiani qaRaldebis
bazris Sesaxeb kanonis me-9 muxlis pirvel punqtSia mocemuli.
218 `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-9 muxlis pirveli punqti.
219 Sead. qiria, sakorporacio samarTlis sistema saqarTveloSi, 2011, gv. 43,50,51.
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datvirTvas, romelic ss-is partniorTaTvis kapitalis mozidvis
meTodebsa da Rirebulebaze (fasze) aisaxeba.

zemoaRniSnuli ori elementi220 ss-is tipologiuri sxvaobis
ZiriTad safuZvlad moiazreba, romlis mixedviT ganasxvaveben
`daxurul~221 da `Ria~ (sajaro) saaqcio sazogadoebebs.222

tipologiuri zRvris damdgeni kriteriumebis detaluri analizi
ss-is ori sxvadasxva ekonomikur-funqciuri datvirTvis matarebel
saxeobaTa ganxilvisas dasruldeba.

3.2. `daxuruli~ ss

saaqcio sazogadoebaTa or ZiriTad subtipad klasifikaciis
pirvel da umniSvnelovanes safuZvlad aqciaTa gasxvisebis
proceduruli meqanizmi gvevlineba. aqciaTa gadacemis (gankargvis)
unari jer kidev ar niSnavs misi Tavisufali gasxvisebis
SesaZleblobas.223 is SeiZleba damokidebuli iyos sazogadoebis
Tanxmobaze (e.w. vinkulireba),224 Tumca, SezRudva gonivruli da
safuZvliani unda iyos.225 aqcioneris likviduri ufleba ss-is
aqciebis Sesyidvasa da mis Semdgom, aseve, Tavisufal gankargvaSi,
mdgomareobs, xolo gasxvisebis SemzRudveli normebis226

ararseboba aqcioneris likviduri uflebis maqsimalizebis
indikatoria,227 rac, Tavis mxriv, sazogadoebis kapitalis mozidvis
simartives uwyobs xels, radgan aqcia sawarmos dafinansebis
instrumentaluri funqciis materebelicaa.228 `daxurul~ ss-Si,
kapitalis bazris wvdomis SezRudvis gamo,229 aqcioneri
investirebuli portfolios Secvlis unars, faqtobrivad,

220 aRsaniSnavia, rom qarTuli realobis gaTvaliswinebiT, SesaZlebelia mesame
tipologiuri elementis gamoyofa, romelic komerciuli saqmianobis saxeSi
gamoixateba, anu komerciuli bankebis saqmianoba, rac finansuri resursebis
mozidvis specifikasa da mis marTvaSi realizdeba.
221 aSS-Si ganasxvaveben “closed” da “closely held” korporaciebs. pirvelis
Sinaarsobrivi determinacia moicavs im Sesacnob elementebs, romlis
mixedviTac, sazogadoeba `daxurulia~ mesame pirTaTvis wilobrivi SeZenis an
samewarmeo saqmianobis biznes mimarTulebis dauflebisTvis, xolo `Sesasvleli
karis Caketva~ aqcionerTa SeTanxmebiT an dafuZnebis dokumentSia
gaTvaliswinebuli. rac Seexeba “closely held” korporacias, etimologiuri
definicia mesame pirTa mimarT imis mauwyebelia, rom korporacia mocemul
periodSi  aqcionerTa konkretul raodenobazea fokusirebuli da gansazRvravs,
rom raodenobrivad mcire aqcionerebi hyavs. ix. O’Neals, Thompson, Close Corporations
and LLCs, 3th ed., 2004, ch.1, P. 14.
222 ss-is istoriuli genezisis Sesaxeb, ix. burduli, saaqcio samarTlis
safuZvlebi, 2010, gv. 31-109. aseve, ix. Conard, Corporation in Perspective, 1976, P. 132-152;
Cox, Hazen, O'Neal, Corporations, 1998,ch. 2, P. 1-33.
223 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 11.
224 Davies, Introduction to company law, 2010, P. 21; Ferran, Principles of Corporate Finance Law,
2008, P. 157-158.
225 Shade, Business Assosiations, 3th ed., 2010, P. 148.
226 Pinto, Branson., Understanding Corporate Law, 3rd edition, 2009, P. 233-234. Sead. Palmiter,
Corporations, 2006, P. 346.
227 Palmiter, Corporations, 2006, P. 345-346.
228 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 265.
229 ix. Posner, The  Economic  Analysis  of   Law, 2007, P. 423-425.
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moklebulia.230 meore mxriv, sensitiuria partniorTa raodenoba.
`daxuruli~ saaqcio sazogadoeba aqcionerTa mcire ricxovnobiT
gamoirCeva.231 mas gaaCnia aqcionerTa mier menejmentis kontrolis
Zlieri struqtura,232 gansxvavebiT Ria ss-is `centralizebuli
menejmentisgan~.233 aSS-is sakanonmdeblo sivrceSi `daxurul~
saaqcio sazogadoebas amxanaguri tipis sazogadobas uTanabreben
partniorTa simciris234 gamo.235 Tumca misi ZiriTadi saxasiaTo
niSani aqcionerTa survilsa  (akontrolon sazogadoebis
partniorTa identoba sazogadoebaSi Semosvla-gasvlis meqanizmis
saSualebiT) da sakuTrebis ucxo `xelisgan~ gancalkevebiT
`SenaxvaSi~ mdgomareobs.236 am dros saxezea agency problem, Tumca
misi gadaWris samarTlebrivi strategia, partnioris exit right-is237

ex post238 regulirebiT, SezRudulia.239

`daxuruli~ ss-is saxasiaTo atributebs Soris,240 aRsaniSnavia
korporaciuli marTvis sakiTxebi.241 aqcionerTa simciresa da
wilTa Tavisufali gankargvis SemzRudvel normebTan erTad,
kompaniis menejmentis SemadgenlobiTi formireba substanciur
rols TamaSobs. `daxurul~ korporaciaSi menejmentSi
monawileobas aqcionerebic Rebuloben. isini direqtoratis
ZiriTad personals warmoadgenen.242 aqcionerTa/mesakuTreTa da
direqtor-menejerTa Soris gamyofi zRvari, faqtobrivad ar
arsebobs.243 korporaciis menejmenti da mesakuTreni substanciurad

230 ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 354.
231 Hamilton, The Law of Corporations, 2000, P. 2, 343.
232 Sead. Moll, Shareholder Oppression & Dividend Policy in the Close Corporation, 60 WASH. &
LEE L. REV.  2003, P. 841-924.
233 Moll, Ragazzo, The Law of Closely Held Corporation, 2009, P. 1-2.
234 magaliTad, delaveris sakorporacio samarTali `daxurul~ korporaciad
Tvlis sazogadoebas, romelsac 30  aqcionerze naklebi mewile hyavs. ix. Del.
Code §342(a)(1)(3).
235 ix. Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 313-315. daxuruli ss-is
amxanagobasTan GgaTanabrebis kriteriumad sazogadoebaSi partnioris Sesvlaze
sazogadoebis Tanxmobaze damokidebulebas miiCneven ss-gan erTi gansxvavebiT:
daxurul ss-Si aqciaTa gasxviseba anu sazogadoebis datovebis strategiis
gamoyenebiT uflebis likviduroba SeuzRudavia (Tavisufali) Default Rule-is
(igive Back-up Rule) mixedviT, Tu sazogadoebis `kontsituciaSi~ sxva ram ar aris
gansazRvruli. mas, xSirad, `daregistrirebul amxanagobas~ uwodeben (incorporated
partnership). ix. Pinto, Branson., Understanding Corporate Law, 3rd ed., 2009, P. 313; Easterbrook,
Fischel, The Economic Structure of Corporate Law, 1991, P. 249-252; Clark, Corporate law, 1986, P. 25;
Balotti, Finkelstein, The Delaware Law of Corporations & Business Organizations, 3th ed., 1997 (2007),
ch. 14, P. 7. Sead.. Moll, Ragazzo, The Law of Closely Held Corporation, 2009, P. 2-4.
236 Pinto, Branson., Understanding Corporate Law, 3rd edition, 2009, P. 313.
237 Hamilton, The Law of Corporations, 2000, P. 343-344.
238 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, in: The Anatomy of
Corporate Law, 2nd edition, 2009, P. 44-45.
239 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, 2009, P. 44-45.
240 ix. Clark, Corporate law, 1986, P. 24-30.
241 ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 353.
242 Balotti, Finkelstein, The Delaware Law of Corporations & Business Organizations, 3th ed., 1997
(2007), ch. 14, P. 6.
243 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 228.
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identurni arian.244 aqcionerebi an Tavad arian direqtorebi an/da
kompaniis menejments iseTi xarisxiT akontroleben, rom isini
ufro meti uflebamosilebiTa da direqtivebis micemiT
gamoirCevian, vidre aRmasrulebeli menejerebi an direqtorebi.245

xSirad aqcionerebi kontrolis maqsimaluri maCveneblis
utilizirebas TanamdebobaTa kombinirebuli variantiT aRweven:
isini direqtorad yofnis paralelurad, aRmasrulebeli menejeris
Tanamdebobasac iTavseben.246

`daxuruli~ korporaciisTvis dadebiTi aspeqtia is, rom
wevrTa cvalebadoba maqsimalurad kontroldeba. `Caketili~
tipologiuri xasiaTi `mtruli~ satendero SeTavazebis
ganxorcielebas SeuZlebels xdis.247 Tumca, dadebiTi postulatebi
uaryofiT Sedegebsac warmoSobs.248

kapitalis mozidva safondo birJidan an kapitalis meoradi
bazris sxva segmentidan `daxurul~ sazogadoebaSi ar xdeba. es,
garkveulwilad, dadebiTia. magram investoris ganzraxvis,
investirebuli fuladi saxsrebis diversificirebis Sesaxeb,
sisruleSi moyvana Zalian garTulebulia ori mizeziT.249 pirveli,
korporaciis aqciaTa realuri Rirebuleba da misi gadafasebaa.
kapitalis bazari aqciis Rirebulebis dadgenis saukeTeso
saSualebaa, romlis ararseboba potenciuri tranzaqciis dadebis
Rirebulebas zrdis. investoris deinvestirebis ganzraxvaze
sazogadoebis Tanxmobis arsebobis SemTxvevaSi, mas Zvirad
Rirebuli molaparakebis (vaWrobis) warmoeba uwevs, ramac,
SesaZloa, wilis Rirebulebis fluqtuacia gamoiwvios. kapitalis
bazarze wvdomis arqonis diqotomiis meore nawili, dividendis
gankargvisa da anazRaurebis sakiTxTa konfliqtis warmoqmnaSi
mdgomareobs. magaliTad, Tu investors mocemul momentSi naRdi
fulis miReba surs da menejmenti Seayovnebs dividendis gacemis
gadawyvetilebis miRebas, aman, SesaZloa, investoris interess
mniSvnelovani zarali miayenos, warmoiSoba `principal-agentis~
konfliqti, rac, saboloo jamSi, sazogadoebis keTildReobaze
sauaresod aisaxeba.250

saqarTvelos kanonmdebloba251 ss-is tipologiuri sxvaobis
ganmsazRvrel calkeul elementebs ramdenime adgilas iZleva.252

sakanonmdeblo doneze misi pirdapiri regulireba, gansxvavebiT
aSS-is sakanonmdeblo sivrcisa,253 ar arsebobs. Tumca mewarmeTa
Sesaxeb kanonSi arsebuli ss-is momwesrigebeli normebis default

244 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 1, 2010, P. 112.
245 ix. Cox, Hazen, O’Neals, Corporations, 1999, ch. 14, P. 17-23.
246 ix. O’Neals, Thompson, Close Corporations and LLCs, 3th ed., 2004, ch.1, P. 35-42.
247 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 56.
248 `daxuruli~ korporaciis problemuri sakiTxebis Sesaxeb, ix. Gevurtz, Corporate
Law, 2010, P. 471-551.
249 Gevurtz, Corporation Law, 2010, P. 541.
250 ix. Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P.230-234.
251 igulisxmeba mewarmeTa da fasiani qaRaldebis bazris Sesaxeb kanonebi.
252 mewarmeTa Sesaxeb kanonis 51-e muxlis me-2, me-3, me-4, 52-e muxlis me-2 da 55-e
muxlis pirveli punqtebi.
253 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010, P. 5-11.
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miznobriv-teleologiuri ganmarteba swored rom `daxuruli~
tipis ss-s Seesabameba.254 sakanonmdeblo realizmi Teoriul
analizs arTulebs, rom aRaraferi iTqvas mis praqtikul
Sedegebze. 2008 wlis cvlilebebis255 `amerikuli suliskveTebis~
fonze, sadac kapitalur sazogadoebaTa, ZiriTadad, ori
gamovlineba arsebobs,256 qarTvelma kanonmdebelma SeinarCuna
germanul sakorporacio sivrceSi arsebuli SezRuduli
pasuxismgeblobis sazogadoeba. amasTan, wina planze wamoswia
`daxuruli~ tipis ss-is struqturuli elementebi.257 Seiqmna erTi
funqciur-ekonomikuri substanciis matarebeli kapitalis
organizebuli marTvis ori arsobrivad gansxvavebuli
samarTlebrivi forma.258 kanonmdeblis dualisturi
damokidebuleba kapitaluri tipis sazogadoebis or ZiriTad
formasa da maT Soris subtipebad CaSlaSi gamoixateba, rac,
rogorc dogmatur-Teoriul, ise praqtikul daniSnulebiT arss,
bundovans xdis. es ukanaskneli ki kapitalur sazogadoebaTa
struqturaSi cvlilebebis ganxorcielebis miznobrivi obieqtis
dakonkretebis valdebulebas warmoSobs.

paralelurad, struqturuli cvlilebebis ganxorcielebas,
ZiriTadad, sazogadoebis kapitalis bazriT dafinanseba259

ganapirobebs, romelic aqcionerTa investiciis ganxorcielebis

254 Sead. qiria, sakorporacio samarTlis sistema saqarTveloSi, 2011, gv. 52.
255 mewarmeTa Sesaxeb kanonSi 2008 wlis 14 martis cvlilebebi da damatebebi.
256 “Closely Held” da “Publicly Held” Corporation. Tumca ganasxvaveben `daxurul~ biznes
saqmianobas, romlis ganxorcieleba LLC-is formiTac aris SesaZlebeli. ix.
O’Neals, Thompson, Close Corporations and LLCs, 3th ed., 2004, ch.1, P. 15-34. daxuruli biznes
saqmianobis arsi `sajarod movaWre~ firmisgan gamijvniT unda ganisazRvros.
misi gamijvna, upirvelesad, sagadasaxado politikas ukavSirdeba. magaliTad,
aSS-is ALI-is erT-erT moxsenebaSi aqcenti gakeTebulia daxurul (kerZo)
samewarmeo saqmianobasa da sajaro mewarmeobas Soris gamijvnis kriteriumebze.
demarkaciul xazs ramdenime kriteriumi qmnida. maT Soris aRsaniSnavia
pasuxismgeblobis SezRudvis saxasiaTo elementi da korporaciuli marTvis
specifika: samewarmeo saqmianobis sajaroobis xasiaTs sawarmos mesakuTreTa da
menejmentis gancalkevebis xarisxobrivi maCvenebeli udevs safuZvlad. ix. Yin,
Publicly Traded Partnerships, Closely Held Corporations and Entity Classification for Tax Purposes,
Public Law and Legal Theory Research Paper Series No. 2010-05, 2010, P. 3-5.
257 Sead. Palmiter, Corporations, 2006, P. 441 et seq.
258 aSS-is sakanonmdeblo realobaSi arsebuli “Closely Held” korporacia qarTuli
Sps mimarT did msgavsebas iCens. ix. Wanturia, korporaciuli marTva, 2006, gv. 78.
Tumca, Sps samarTlebriv bunebas, romelic kapitalis wilebad da ara aqciebad
dayofaSi mdgomareobs, gverdi ver aevleba. maT Soris fundamenturi mijna
swored safondo birJaze Sps wilisa da ss-is aqciis brunvaunarianobaSi
mdgomareobs (miuxedavad imisa, rom fasiani qaRaldebis bazris Sesaxeb kanonis
me-9 muxlis pirveli punqti Sps-s, rogorc iuridiul pirs safondo birJaze
wilebiT vaWrobis Teoriul SesaZleblobas aZlevs, es Sps-is, rogorc
kanonmdeblis xelovnuri qmnilebis (Sina)arsobriv datvirTvas mainc ver
Secvlis). ix. burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 266-268; aseve, ix.
O’Neals, Thompson, Close Corporations and LLCs, 3th ed., 2004, ch.1, P. 35; Posner, The Economic
Analysis  of   Law, 2007, P. 423.
259 ar gamoiricxeba kerZo molaparakebis gziT dadebuli tranzaqciebi, rodesac
Semsyidveli molaparakebas uSualod aqcionerTan (ZiriTadad sakontrolo
paketis mqonesTan) awarmoebs da Tanxmdeba Sesyidvis fasze. ix. Schuster, Efficiency
in Private Control Sales – The Case of Mandatory Bids, 2010, P. 2.
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martivi da swrafi saSualebaa. aseT SemTxvevaSi xdeba aqcionerTa
pirovnuli Tu raodenobrivi cvalebadoba ganusazRvreli
xarisxiT, rac pirdapir aisaxeba, rogorc sazogadoebis
struqturaze, ise kapitalis struqturasa da menejmentze. Sedegad,
naSromis mizani kapitalur sazogadoebaTa samwevrovani
miznobrivi jgufidan (Sps, `daxuruli~ ss da `Ria~ ss) mxolod
erT, `Ria~ (sajaro) ss-ze konkretdeba.

3.3. `sajaro~ (angariSvaldebuli) ss

saaqcio sazogadoebis meore qvesaxeoba, rogorc kapitalis
mozidvis yvelaze gavrcelebuli klasikuri tipi e.w. `sajaro~260

saaqcio sazogadoebaa. zogadi, Sesabamisad, martivi ganmartebis
Tanaxmad, sajaroa ss, romlis aqciebic, kapitalis bazarze

260 aSS-Si damkvidrebuli kapitalis bazris dogmatika sajaro korporacias
ganmartavs, rogorc sawarmos, romelsac aqciebi ganTavsebuli aqvs fasiani
qaRaldebis bazarze an romelic regularulad vaWrobs nacionaluri fasiani
qaRaldebis asociaciis mier dadgenil bazarze (igulisxmeba arasafondo birJa).
ix. Schneeman, The Law of Corporations and Other Business Organizations, 5th ed., 2008, P. 480. ss-
is `Ria~ (sajaro) da `daxurulis~ ganmartebas saqarTvelos kanonmdebloba
pirdapir ar moicavs. Tumca misi jeradi subtipologiuri mocemuloba
samewarmeo normatiuli bazis dogmaturi interpretirebiT aisaxeba. es aris
anglo-amerikuli da, nawilobriv, kontinenturi evropis sakanonmdeblo da
doqtrinalur doneze gansazRvruli gamovlineba, sadac ss klasificirdeba
zemoaRniSnul or subtipad. ix. Balotti, Finkelstein, The Delaware Law of Corporations &
Business Organizations, 3th ed., 1997 (2007), ch. 14, P. 2-4; Conald, Corporations in Perspective, 1976, P.
161-165; Cox, Hazen, O’Neals, Corporations, 1999, vol. I. ch.1, P. 50-52. amis sapirwoned,
qarTuli kanonmdebloba, mewarmeTa Sesaxeb kanonis me-13 muxlis me-2 da 55-e
muxlis pirvel punqtebSi `Ria~ sazogadoebas, potenciurad, angariSvaldebul
sazogadoebasTan aTanabrebs, xolo angariSvaldebuli sawarmos ganmartebas
fasiani qaRaldebis Sesaxeb kanonis me-9 muxlis pirvel punqtze
gadamisamarTebiT iZleva. naSromis miznebisTvis, ZiriTadad, gamoyenebul iqneba
angariSvaldebuli sazogadoeba, rogorc `sajaro~ sazogadoebis qarTuli
Sesatyvisi. amasTan, gasaTvaliswinebelia, rom mewarmeTa Sesaxeb kanoniT
daregistrirebuli iuridiuli piri SesaZloa ar iyos daregistrirebuli
safondo birJaze, magram eqceodes fasiani qaRaldebis samarTlis regulirebis
qveS. aRniSnuli generirdeba `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-2
muxlis 36 da 37 punqtebis, me-10 muxlis me-7 punqtis, me-11 muxlis me-6 punqtis,
me-12 muxli me-2 punqtisa da saqarTvelos erovnuli bankis prezidentis 2010
wlis 22 Tebrvlis #21/01 brZanebis me-5 da me-6 muxlis me-3 punqtebis
interaqciaTa deduqciuri analizis Sedegebidan. agreTve, safondo birJa
meoradi bazris erT segments warmoadgens, ramdenadac meoradi safondo bazari
or – safondo birJa (stock exchange) da arasabirJo bazrad (over-the-counter market)
iyofa.  Sesabamisad, is unda akmayofilebdes regulatorul moTxovnebs, rac mis
`angariSvaldebulebas~ ganapirobebs. Sead. ix. jibuti, yoranaSvili, `fasiani
qaRaldebis bazris Sesaxeb~ saqarTvelos kanonis komentari, 2004, gv. 115. e.i.
`sajaro~ sazogadoeba, nebismier kombinaciaSi, aris angariSvaldebuli, romlis
fasiani qaRaldebis Ria (sajaro) ganTavseba xdeba SeuzRudavi wris potenciur
investorTa Soris sajaro gancxadebiT, sareklamo kampaniis gaweviT da emisiis
prospeqtis registraciT. ix. svanaZe, sanaZe, xizaniSvili, mZinariSvili,
lorTqifaniZe, axobaZe, gogiSvili, sabirJo saqme da fasiani qaRaldebis bazari,
1998, gv. 180-182; Pinto, Branson., Understanding Corporate Law, 3rd edition, 2009, P. 92-95; Palmiter,
Corporations, 2006, P. 346-348; Ferran, Principles of Corporate Finance Law, 2008, P. 432-443.
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ganTavsebis261 (IPO)262 meTodiT,263 pirTa ganusazRvreli wris
mimarT sajaro vaWrobisTvis aris SeTavazebuli,264 rac nebismier
dainteresebul pirs265 saSualebas aZlevs aqciebis Ria bazarze
SeZenis gziT miaRwios  investirebadi kapitalis diversificirebas
da gaxdes sazogadoebis aqcioneri.266 ss-is `daxurul~ da `sajaro~
sazogadoebad dayofis umniSvnelovanes elements aqciaTa
gankargvis `Tavisufleba~267 da regulirebad bazarze
organizebuli mimoqceva gansazRvravs. Tu ss-s aqciebi safondo
birJaze sajaro vaWrobisTvis aqvs gatanili, an listed kompaniad an
`sajaro~ kompaniad iwodeba,268 xolo sazogadoeba, romlis
sakuTari kapitali aqciebis saxiT safondo birJis savaWro
sistemaSi savaWrod gatanil fasian qaRaldTa kategoriaSia269

Setanili (listed securities)270,271 – kotirebul kompaniad.272 pirobiTad,

261 ix. jibuti, yoranaSvili, `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos
kanonis komentari, 2004, gv. 112.
262 Schneeman, The Law of the Corporations and Other Business Organizations, 5th ed., 2010, P. 474-
263 ix. Booth, Financing the Corporation, 2010, P. 708-796; Macey, Corporate Governance, 2008, P.
127-130. aseve, ix. jibuti, yoranaSvili, `fasiani qaRaldebis bazris Sesaxeb~
saqarTvelos kanonis komentari, 2004, gv. 76.
264 fasiani qaRaldebis bazris Sesaxeb kanoni, me-3 muxlis pirveli punqti.
265 rogorc wesi, es pirebi safondo birJaze registrirebuli licenzirebuli
sabrokero kompanebi arian, romlebic garigebis monawilis (anu dileris)
interesebisTvis moqmedeben. ix. Hazen, Securities Regulation, 6th ed., 2009, P. 103-107, 553-
638. saqarTveloSi sabrokero kompaniaTa licenzirebas axorcielebs erovnuli
banki. ix. `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-20 muxlis pirveli
punqtis a) qvepunqti.
266 Pinto, Branson., Understanding Corporate Law, 3rd edition, 2009, P. 92; Armour, Hansmann.,
Kraakman, What is Corporate Law? 2009, P. 12; Bevans, Business Organizations and Corporate Law,
2007, P. 249-250; French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 195 et seq. ix.
burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 126-127.
267 `Tavisuflad gankargvaSi~ moiazreba mewarme subieqtis Sida organizaciuli
SezRudvebisgan (magaliTad, aqciaTa vinkulireba) `gaTavisufleba~, ramdenadac
yvela `Ria~ ss unda emorCilebodes fasiani qaRaldebis kanonmdeblobisa da
safondo birJis mier dadgenil wesebs (Tu daSvebulia safondo birJis savaWro
sistemaSi). mag. ix. fasiani qaRaldebis bazris Sesaxeb kanoni, me-18 da 341

muxlebi.
268 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 12.
269 fasiani qaRaldebis klasebsa da kategoriebTan dakavSirebiT, ix. burduli,
saaqcio samarTlis safuZvlebi, 2010, gv. 332-355; janjalia, aqciaTa klasebi,
korporaciuli marTva, yovelkvartaluri biuleteni, (IFC), #14, 2008, gv. 22-25.
aseve, ix. Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 38-40.
270 mag. Sead. finansTa ministris #74, 09.02.2010 brZanebas, romelic safondo
birJaze savaWrod nebadarTul fasian qaRaldTa sias listings uwodebda
(aRniSnuli brZaneba, amJamad, gauqmebulia). miTiTebulia: nadaraia, rogava,
ruxaZe, bolqvaZe, saqarTvelos sagadasaxado kodeqsis komentari, §§1-155, gv. 73-74.
271 amas ganapirobebs preambula, rom safondo birJis savaWro sistemaSi
daSvebuli fasiani qaRaldebi arasalistingo da salistingo fasian qaRaldebad
iyofa. ix. saqarvelos safondo birJis debuleba `saqarTvelos safondo
birJaze~ fasiani qaRaldebis savaWro sistemasa da listingSi daSvebis Sesaxeb,
me-2 muxlis me-4, me-5 da me-6 punqtebi.
272 French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 201-202. Sead. svanaZe, sanaZe,
xizaniSvili, mZinariSvili, lorTqifaniZe, axobaZe, gogiSvili, sabirJo saqme da
fasiani qaRaldebis bazari, 1998, gv. 209, 213-214. ufro konkretulad, listed
kompaniis SemTxvevaSi Tavad firma, rogorc iuridiuli piri, registrirebulia
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mesame kategoriis gamoyofac aris SesaZlebeli. es Seexeba ss-s,
romlis aqciebic Tavisuflad xelmisawvdomia yvela
investorisTvis, magram ar aris safondo birJaze
daregistrirebuli, Tumca meoradi bazris iseT segmentSi
funqcionirebs, rogoric arasabirJo bazaria (OTC martket).273 mas,
SeiZleba, `sajaro~ ss-Tan funqcionaluri identobis pirobebSi,
`Ria~ ss ewodos.274 amitom, `Ria~ da `sajaro~, faqtobrivad,
urTierTCanacvlebad terminad gamoiyeneba. es aris Tanamedrove
sakorporacio275 da fasiani qaRaldebis bazris samarTlis276

dogmaturi aqsioma.277

`Ria~ korporacia aqcionerTa simravliT gamoirCeva, ris
gamoc,  danawevrebuli aqcionerebi TavianT xmis uflebas
warmomadgenlis (e.w. proxy)278 saSualebiT axorcieleben.279 misi
investicia fasiani qaRaldebia, romelic investoris an mesame
piris sakuTrebaSia.280 maTi sajaro vaWroba kapitalis
organizebuli bazris gavliT xorcieldeba.281 korporaciis
`Riaoba~ xom kapitalis bazarze daregistrirebuli kompaniis
aqciaTa brokeris/dileris saSualebiT SeZenas niSnavs.282 `sajaro~
korporaciis homogenurobis xazgasmaa, rom is, bazris
stabilurobis, monawileTa usafrTxoebisa da ekonomikuri
mdgomareobis simyarisTvis, mkacr regulatorul mowesrigebas
eqvemdebareba.283 gansakuTrebiT axali aTaswleulis dasawyisSi

safondo birJaze, gansxvavebiT meore, anu kotirebis SemTxvevisgan, rodesac,
rogorc wesi, korporacias fasiani qaRaldebi (ZiriTadad, aqciebi) Suamavlis,
magaliTad, sabrokero kompaniis meSveobiT kapitalis bazarze sajaro
vaWrobisTvis gatanil fasian qaRaldTa kategoriaSi aqvs `ganTavsebuli~.
miuxedavad amisa, zemoaRniSnuli gansxvaveba pirobiTia da is ss-is kidev erT
tipologiur qvesaxeobad `CaSlas~ ar iwvevs. am dros, saubari SeiZleba,
maqsimum, firmis finansebis kapitalis bazarze gatanisa da marTvis meqanizmebs
Soris sxvaobaze iyos.
273 Schneeman, The Law of the Corporations and Other Business Organizations, 5th ed., 2010, P. 437.
274 yyvelaze cnobili arasabirJo bazris magaliTia NASDAQ (National Assosiation of
Securities Dealers Automated Quotations) – fasian qaRaldTa dilerebis avtomaturi
kotirebis erovnuli asociacia. ix. Pinto, Branson., Understanding Corporate Law, 3rd

edition, 2009, P. 93.
275 ix. M.B.C.A. §1.40(18A).
276 Tumca, fasiani qaRaldebis samarTalSi, safondo birJaze Tavisuflad
mimoqcevadi fasiani qaRaldis `kotireba~ misi Rirebulebis dadgenas
gulisxmobs. kerZod, es aris safondo birJis mier fasiani qaRaldis
oficialuri fasis an fasTa intervalis dadgena garkveuli droisaTvis,
gaangariSebuli dadebuli garigebebisa an/da gakeTebuli savaWro gancxadebis
safuZvelze birJis mier damtkicebuli meTodikis Sesabamisad. ix. fasiani
qaRaldebis bazris Sesaxeb kanonis me-2 muxlis 63-e punqti.
277 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 517-518.
278 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 530-544.
279 Hamilton, Freer, The Law of Corporations, 6th ed., 2011, P. 235.
280 Hamilton, Freer, The Law of Corporations, 6th ed., 2011, P. 236.
281 Booth, Financing the Corporation, 2010, P. 684-707.
282 Conard, Corporation in Perspective, 1976, P. Cona-rd, Corporation in Perspective, 1976, P. 163.
fasiani qaRaldebis bazris Sesaxeb kanonis me-18 muxlis me-4 punqti sajaro
fasiani qaRaldebis garigebaTa sabrokero kompaniis monawileobis gareSe
dadebis SesaZleblobas imperatiulad adgens.
283 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 255-271.
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enronis, adelfiasa da uordkomis kolafsis284 Semdgom,285 romlis
gamoZaxili sarbanes-oqsleis aqtia.286 simkacre finansuri
angariSgebis gayalbebis (Semosavlebis maCveneblis, sabalanso
monacemebis araswori gadanawileba, pasivebis aqtivebis balansze
aRricxva da a.S.) praqtikuli Sedegebis adekvaturi reaqcia iyo.287

finansuri monacemebis gayalbeba yvela gakotrebuli kompaniis
identuri saxasiaTo niSniT gamoirCeva: isini ganicdian e.w. ~nova
effect”-s (masiur zrdas). es aris safinanso angariSgebisa da
monacemebis prima facie, romlis realobasTan Serwymis Sedegad,
korporacia kotrdeba.288 msxvili korporaciis uaryofiTi mxare,
uecari destruqciis safrTxesTan erTad, gamkacrebuli, kapitalis
bazarze yvela qmedebis rudinuli, detaluri gaTvlis,
gaxsnilobis savaldebulo moTxovnisa da maTi daucveloba-
darRvevis represiuli regulaciebia,289 rasac ver vityviT
qarTuli fasiani qaRaldebis regulaciebTan mimarTebiT. es
ukanaskneli, liberalizmis konceptualuri principidan
gamomdinare, mwir da `Semwynareblur~ sanqciebs awesebs fasiani
qaRaldebis kanonmdeblobis darRvevisTvis.290

qarTul sakorporacio samarTalSi `sajaro~ ss mniSvnelovan
adgils jerjerobiT  ver ikavebs.291 ekonomikuri funqciis
realizebis Skalis maCvenebels gansazRvravs kapitalis bazris
funqcionirebadi evolucia da ara – stagnacia. Tanamedrove
birJebze damkvidrebuli Teoriuli Tu praqtikuli codna,
organizebuli bazris mravalsaukunovani ganviTarebis Sedegia.292

ganviTareba Tanamedrove samewarmeo samarTalSi sakanonmdeblo
regulaciebsa Tu regulirebad normativebSi povebs asaxvas.
kapitalis bazarze `qcevis wesebis~ regulirebis fundamenti
`wesebis~ Semsrulebel subieqtTa293 ufleba-movaleobaTa

284 Skeel, Icarus and American Corporate Regulation, in: After Enron, (edit. Armour, McCahey), 2006, P.
129-154.
285 Hamilton, Freer, The Law of Corporations, 6th ed., 2011, P. 242-244.
286 Moeller, Sarbanes-Oxley Internal Controls, 2008, P. 14-53; Sheppey, McGill, Sarbanes-Oxley, 2007,
P. 3-19.
287 Bratton, Rules, Principles, and the Accounting Crisis in the United States, in: After Enron, (edit.
Armour, McCahey), 2006, P. 265-291.
288 amis kidev erTi klasikuri magaliTi parmalatis saqmea, romelmac 2003 wlis
27 dekembers mcdari finansuri monacemebis gamomJRavnebis Semdgom
valdebulebis Sesrulebis SeuZleblobis Sedegad, bankrotad gamoacxada
korporacia. ix. Ferrarini, Giudici, Financial Scandals and the Role of Private Enforcement: The
Parmalat Case, in: After Enron, (edit. Armour, McCahey), 2006, P. 162-174.
289 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 271-303.
290 ix. fasiani qaRaldebis bazris Sesaxeb kanoni, 55-e da 551 muxlebi.
291 2012 wlis 1 dekembris mdgomareobiT, ssb-is savaWro sistemaSi 133 kompaniis
fasiani qaRaldia daSvebuli, romelTa srulma sabazro kapitalizaciam 0.94
miliards miaRwia, xolo dRiurma brunvam 1.09 aTas lars. aRniSnuli
informacia xelmisawvdomia Semdeg internet misamarTze: [ www.gse.ge ] [mopovebis
TariRi: 12.12.2012]. Seadare aSS-Si arsebul viTarebas. Pinto, Branson, Understanding
Corporate Law, 3rd ed., 2009, P. 92.
292 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 92-93.
293 esenia: investori, emitenti, fasiani qaRaldebis bazris regulirebadi
monawile, auditori. ix. fasiani qaRaldebis bazris Sesaxeb kanonis meore
muxlis me-40 punqti.



42

determinaciaa. es ukanaskneli sakorporacio samarTlisa da
kapitalis bazris samarTlis kombinirebuli regulirebis sferos
ganekuTvneba.

qarTul samarTlebriv sivrceSi `angariSvaldebuli sawarmos~
cneba sakanonmdeblo donezea ganmartebuli.294 angariSvaldebuli
sawarmo, fasiani qaRaldebis bazris Sesaxeb kanonis Tanaxmad,
fasiani qaRaldebis sajaro SeTavazebis savaldebulo
procedurebis Sesrulebisa da ganxorcielebul qmedebaTa Sesaxeb
maregulireblisTvis (erovnuli banki, safondo birJa) ad hoc
Setyobinebis valdebulebiT,295 utoldeba `Ria~, sajaro~ ss-s
anglo-amerikuli gagebiT.296 safondo birJaze daregistrirebuli
ss eqceva fasiani qaRaldebis samarTlis regulirebis qveS.297

aseTi tipis ss-m unda gadalaxos organizaciuli, samarTlebrivi
da regulirebad bazarze arsebuli moTxovnadi dabrkoleba,298

raTa kompaniam moipovos fasiani qaRaldebis potenciuri
investorisTvis SeTavazebis ufleba.299 is unda Seesabamebodes
fasiani qaRaldebis brunvasTan dakavSirebul maregulirebel
wesebs. man unda uzrunvelyos gamWvirvalobis saTanado done da
sajarooba yvela mniSvnelovani movlenis Sesaxeb informaciis
drouli gamJRavnebiT.300 informaciis gamJRavnebis valdebuleba

294 fasiani qaRaldebis bazris Sesaxeb kanonis me-9 muxlis pirveli punqti.
295 Wanturia, korporaciuli marTva, 2006, gv. 287-293. aseT savaldebulod
gasagzavni Setyobinebis magaliTad SeiZleba moyvanil iqnes angariSvaldebuli
sawarmos fasiani qaRaldebis mniSvnelovani SenaZenis gansajaroebis
valdebuleba. ix. fasiani qaRaldebis bazris Sesaxeb kanonis me-14 muxli. Sead.
jibuti, yoranaSvili, `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos kanonis
komentari, 2004, gv. 115.
296 inglisurTan dakavSirebiT, ix. French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,
P. 195 et seq., xolo amerikulTan mimarTebiT, ix. Hamilton, The Law of Corporations, 2000,
P. 376 et seq.
297 Palmiter, Corporations, 2006, P. 345-351; Ferran, Principles of Corporate Finance Law, 2008, P. 409
et seq.
298 ix. jibuti, yoranaSvili, `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos
kanonis komentari, 2004, gv. 112-113.
299 moTxovnaTa katalogi klasificirebulia saqarTvelos safondo birJaze
`saqarTvelos safondo birJis~ fasiani qaRaldebis savaWro sistemasa da
listingSi daSvebis Sesaxeb~ debulebaSi.
300 fasiani qaRaldebis kanonmdeblobis gverdiT, romelic uzrunvelyofs
momxmareblisTvis informaciis xelmisawvdomobasa da xarisxs, arsebobs
korporaciulsamarTlebrivi xasiaTis regulatoruli daTqmebi, romelic
kompaniis saqmianobis Riaobas uzrunvelyofs. magaliTad, sazogadoebis
saqmianobis gamWvirvalobis, sajaroobisa da gaxsnilobis erT-erTi pirveli
unificirebuli regulatori evropis sabWos pirveli sakorporacio
samarTlebrivi direqtivaa. ix. First Council Directive 68/151/EEC of 9 March 1968 on co-
ordination of safeguards which, for the protection of the interests of members and others, are required by
Member States of companies within the meaning of the second paragraph of Article 58 of the Treaty, with
a view to making such safeguards equivalent throughout the Community, OJ L 65, 14.3.1968.
direqtivis qarTul enaze mimoxilvisTvis, ix. Wanturia, evropis sakorporacio
samarTlebrivi direqtivebisa da dadgenilebebis mniSvneloba qarTuli
sakorporacio samarTlis kodifikaciisTvis, wignSi: Tanamedrove sakorporacio
samarTlis Teoriuli da praqtikuli sakiTxebi, 2009, gv. 453-463.
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moicavs kompaniis biznesangariSs, finansur angariSgebebs, auditis
daskvnebs da sxva informacias.301

ss-is angariSvaldebuli sawarmos katalogis kategoriuli
kuTvnileba misi marTvis sistemis dispoziciur regulirebas
emijneba. mewarmeTa Sesaxeb kanoni sawarmos angariSvaldebulebas
monisturi sistemis `arCevis alternativad~ ganixilavs. mewarmeTa
Sesaxeb kanoni angariSvaldebulebas `sajaro~ ss-Tan
terminologiurad aaxlovebs.302 Sedegad, Tu sazogadoeba
angariSvaldebulia, is marTvis orsafexuriani sistemis303

`mimdevaria~, rac aqcionerTa dasacavad Seqmnil konkretul
standartebs moicavs.304 magram Sebrunebuli varianti ar
moqmedebs. mewarmeTa Sesaxeb kanoniT ss-is korporaciuli marTvis
sistemis SerCevis SemTxvevaSi, magaliTad, Tu aqcionerTa
raodenoba 100-s aRemateba,305 ss-is marTva dualisturi modeliT

301 Sheppey, McGill, Sarbanes-Oxley, 2007, P. 65-93.
302 mewarmeTa Sesaxeb kanonis 55-e muxlis pirveli punqti.
303 erTsafexurian da orsafexurian sistemasTan dakavSirebiT, ix. Wanturia,
korporaciuli marTva, 2006, gv. 107 da momdevnoni. aseve, ix. Hopt, Modern Company
and Capital Market Problems: Improving European Corporate Governance after Enron, 2007, P. 1-58;
Hopt, The German Two-Tier Board: Experience, Theories, Reforms, 1998, P. 227-258; Ghezzi, Malberti,
Corporate Law Reforms in Europe: The Two-Tier Model and the One-Tier Model of Corporate
Governance in the Italian Reform of Corporate Law, 2007, P. 2-69; Gevurtz, Global Issues in Corporate
Law, 2006, P. 58-72.
304 Rock, Shareholder Eugenics in the Public Corporation, Res. pap. No.11-26, 2011, P. 3 et seq.
305 aqcionerTa raodenoba kidev erT SemTxvevaSia gadamwyveti mniSvnelobis
mqone: rodesac ss-is aqcionerTa raodenoba aRemateba 50-s, ss valdebulia
aqciaTa reestri awarmoos damoukidebeli registratoris meSveobiT. ix.
mewarmeTa Sesaxeb kanonis 51-e muxlis mesame punqti. aseT SemTxvevaSic
saubroben ss-is `sajaroobaze~. mag. ix. Wanturia, korporaciuli marTva, 2006, gv.
104-105. Tumca, iseve rogorc korporaciuli marTvis dualisturi modelis
arCevis 100 aqcioneriani hipoteTuri zRvari ver gansazRvravs ss-is
klasificirebas `Ria~ ss-ad, ise damoukidebeli registratoris savaldebulo
arsebobis 50 partnioriani winapiroba ar unda iyos sakmarisi korporaciis
angariSvaldebul sawarmod SeracxvisaTvis, radgan damoukidebeli
registratori, rogorc segmenti, ar Sedis angariSvaldebuli sawarmos
definiciaSi. ss-is angariSvaldebul sawarmod SeracxvisTvis aucilebelia mis
mier sajaro fasiani qaRaldebis gamoSveba. ismis kiTxva: ra aris sajaro
fasiani qaRaldi? sajaro fasiani qaRaldis definicia fasiani qaRaldebis
bazris kanonis me-2 muxlis 36-e punqtSia, romelic mas ganmartavs im klasis
fasian qaRaldad, romelic ganTavsda sajaro SeTavazebis gziT an/da
daSvebulia savaWrod safondo birJaze. logikurad, unda ganimartos Tu ra
aris sajaro SeTavazeba. sajaro SeTavazebas amave kanonis mesame muxlis
pirveli punqti ganmartavs – es aris winadadeba emitentis saxeliT fasiani
qaRaldebis pirdapiri an arapirdapiri miyidvis Sesaxeb aranakleb 100 pirisTvis
an pirTa dauzustebeli raodenobisTvis. martivad deduqtabeluria, rom
angariSvaldebul sawarmod kvalificirebis safuZveli sami kumulaciuri
winapirobis logikuri bmaa. sajaro SeTavazebis mocemuloba formalurad
gansaxorcielebelia da misi realizirebuli Sedegi ar moicavs ss-Si 100-ze
meti investoris (aqcioneris) ucilobel mozidvas. Tavis mxriv, SesaZlebelia
dafuZnebis etapze 100-ze met damfuZnebel pirs Soris iqnes SeTanxmeba
miRweuli, rac ar ganapirobebs ss-s angariSvaldebulebas erovnuli bankisa Tu
safondo birJis mimarT. Sesabamisad, SesaZlebelia ss iyos angariSvaldebuli,
magram mas ar hyavdes 100 aqcioneri, an hyavdes 100-ze meti partniori (ra
SemTxveveaSic, bunebrivia, eyoleba damoukidebeli registratoric) da ar iyos
angariSvaldebuli. orive SemTxvevaSi ss menejmenti valdebulia dualisturi
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unda gagrZeldes, rac, Tavis mxriv, ar niSnavs mis
angariSvaldebul sawarmod gardaqmnas. amisTvis, ss-m garkveuli
winapirobebi unda daakmayofilos. saxezea ss-is funqciur-
Sinaarsobrivi da kvantituri ganmarteba: fasiani qaRaldebis
bazrisa da mewarmeTa Sesaxeb kanoniT ganmartebuli
angariSvaldebuli ss, `sajaro~ ss-Tan mimarTebaSi, maTi
funqciuri datvirTvidan gamomdinare, urTierTCanacvlebad
terminad SeiZleba iqnes gamoyenebuli. qarTuli kanonmdebloba
arc mewarmeTa da arc fasiani qaRaldebis kanonSi ss-is `Ria~ an
`sajaro~ sazogadoebis paradigmas pirdapir ar moixseniebs. ss-is
subtipTa etimologiuri semantika misi funqciuri daniSnulebis
analizidan gamomdinareobs. amitom, saaqcio sazogadoebis
tipologiuri sxvaobis SesamCnevi kontrastis Sesaqmnelad,
umjobesia, zemoT ganviTarebuli ZiriTadi Tezis gaTvaliswinebiT,
maT Soris etimologiuri kavSiris pirobebSi, gamoyenebul iqnes
`angariSvaldebuli~ ss. rac Seexeba marTvis sistemur models, is
ver gaxdeba ss-is rogorc `Ria~ ss-is unitaruli determinanti.
winaaRmdeg SemTxvevaSi, `daxuruli~ ss dogmatur, funqciur da
ekonomikur aspeqtebSi gautoldeboda `sajaro~ ss-s. es mewarme
subieqtTa organizebuli formebisTvis saxasiaTo Tvisebriv
sxvaobas waSlida, rac igivea abscisa da ordinati erTmaneTs rom
daemTxvas. es ki nonsesia.

mokled, ss fasiani qaRaldebis gamoSvebis da misi kapitalis
bazarze brunvis normatiulad daSvebuli samarTlebrivi
formaa.306 fasiani qaRaldebis gamoSvebas, finansur bazarTan
advili wvdomis garda, mravali mizezi aqvs. maTgan aRsaniSnavia

modelis Seqmnaze, magram pirvel SemTxvevaSi iqneba angariSvaldebuli sawarmo
marTvis orsafexuriani sistemiT, xolo meore SemTxvevaSi `daxuruli~ ss, aseve,
marTvis dualisturi modeliT. Sead. qiria, sakorporacio samarTlis sistema
saqarTveloSi, 2011, gv. 50. ufro metic: mewarmeTa Sesaxeb kanoniT
damoukidebeli registratoris mocemuli regulireba absoluturi ar aris. mis
alternatiul mowesrigebas fasiani qaRaldebis bazris Sesaxeb kanoni Seicavs.
kerZod, Tu mewarmeTa Sesaxeb kanoni minimalur (50 aqcioneri) raodenobas
adgens, fasiani qaRaldebis bazris Sesaxeb kanons naklebi raodenobis
aqcionerTa arsebobis drosac damoukidebeli registratoris gamweseba
savaldebulo moTxovnaTa kategoriaSi Sehyavs. 50 aqcionerze naklebi aqcioneri
ki mxolod maSin xdeba damoukidebel registratorTan xelSekrulebis dadebis
aucilebel winapirobad, rodesac emitenti miiCneva angariSvaldebul sawarmod.
ix. fasiani qaRaldebis bazris Sesaxeb kanoni, me-10 muxlis me-3 punqti. es ki
niSnavs, rom SesaZlebelia ss-s ar hyavdes 50-ze meti aqcioneri, magram hqondes
sajaro fasiani qaRaldebi gamoSvebuli, ris Semdegac is valdebulebiT iboWeba
aqciaTa reestri awarmoos damoukidebeli registratoris meSveobiT. amiT xdeba
mewarmeTa Sesaxeb kanoniT dadgenili minimaluri standartis fasiani
qaRaldebis kanonmdeblobiT minimalizirebis mimarTulebiT restandartireba,
romlis SesaZleblobasac mewarmeTa Sesaxeb kanonis 51-e muxlis me-3 punqtic
iZleva. zemoaRniSnuli gamoricxavs damoukidebeli registratoris mier aqciaTa
reestris faqtobrivi warmoeba an/da aqcionerTa kvota ss-is `Ria~ da
`daxurul~ sawarmod klasifikatoris ampluaSi gamosvlas.
306 miuxedavad fasiani qaRaldebis bazris Sesaxeb kanonis me-9 muxlis pirvel
punqtSi 2012 wlis 30 aprils Sesuli cvlilebisa, ss safondo birJaze vaWrobis
ganmaxorcielebel mTavar samarTlebriv formad unda iqnes miCneuli. Sead. ix.
jibuti, yoranaSvili, `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos kanonis
komentari, 2004, gv. 111-112.
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korporaciaTa swrafi Serwyma, SeZena (STanTqma) kontrolis
mopovebis mizniT da kompaniis erToblivi kapitalis moculobaSi
sasesxo wilis Semcireba,307 investiciebis dabandeba sawarmoo
saqmianobaSi, kapitalis riskebis diversificireba da a.S. es
yvelaferi ki korporaciis struqturuli restruqturizaciis
safuZvelia. naSromis kvlevis samizne obieqti swored
angariSvaldebuli (`sajaro~) saaqcio sazogadoeba, misi
struqturuli elementebi da masSi cvlilebebis ganxorcielebaa.

4. saaaqcio sazogadoebis struqturuli elementebi

4.1. ss-is struqturuli elementebi organizaciuli marTvis
konteqstSi

erTia ss-is arsis ganmsazRvreli substanciuri niSnebi, misi
subtipebad klasificireba, am klasifikaciis ekonomikur-
funqciuri datvirTva da, meore, aseTi  tipis sazogadoebaTa
Sidaorganizaciuli saqmianobis struqturuli elementebis
diferencireba uflebamosilebaTa vertikalur Tu
horizontalur308 WrilSi ganxilviT. struqturuli elementebis
ganzomilebaTa lavireba damokidebulia misi ganxilvis
orientirebze. vertikalur konteqstSi, rogorc wesi, moiazreba ss-
is marTvis is ZiriTadi organoebi, romlebic sawarmos
strategiuli mimarTulebebis uSualo samewarmeo `cxovrebaSi~
ganxorcielebas uzrunvelyofen. ss-is analizi horizontalur
Semxeblobas misi, rogorc kapitalis koncentraciis, kapitalis
formirebis wyarosa da misi formirebis struqturuli
elementebis Sinaarsobriv segmentSi iCens Tavs. organizaciuli
gaerTianebis korporaciulad mowyobis strategiuli
Sinaarsobrivi elementi sakuTrebis, misi marTvisa da kontrolis
gancalkevebaSi moiazreba, rac `Ria~ ss-is umniSvnelovanesi
stigmaa.

angariSvaldebuli ss-is organizaciuli struqturuli
elementebis formirebis kuTxiT, Tanamedrove sakorporacio
samarTlebriv sistemebSi, marTvis organizaciuli uzrunvelyofa
sami divergensuli modeliT xorcieldeba.309 arsebul sistemaTagan

307 svanaZe, sanaZe, xizaniSvili, mZinariSvili, lorTqifaniZe, axobaZe, gogiSvili,
sabirJo saqme da fasiani qaRaldebis bazari, 1998, gv. 190-195.
308 organizaciuli marTvis kuTxiT uflebamosilebaTa `horizontalur~ da
`vertikalur~ konteqtsSi ganxilva pirobiTi zRvris damdgeni ganzomilebiTi
sxvaobaa. orive mimarTuleba, konkretuli segmentebiT, masStabur
konvergenciaSi poulobs gamoxatulebas. gansakuTrebiT aRsaniSnavia
`vertikaluri~ urTierToba, radgan dualisturi sistemis dros funqcionirebad
organoebs Soris ar arsebobs ierarqiuli urTierTdaqvemdebareba, isini
warmoadgenen Tanasworuflebian, urTierTdamokidebul organoebs. ix. Wanturia,
korporaciuli marTva, 2006, gv. 126. urTierTdaqvemdebarebul kavSirs
kontrolis meqnizmi, magaliTad, direqtoratis Semadgenlobis gadarCeva da
xelSekrulebis Sewyveta, ar warmoSobs. ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 2, 2010, P. 2, 86-94.
309 anglo-amerikuli samarTlis sistemisTvis damaxasiaTebelia e.w. unitaruli
anu marTvis erTsafexuriani modeli; kontinenturi evropisTvis, ZiriTadad,
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aqcenti, ZiriTadad, dualistur sistemaze gakeTdeba.310

dualisturi sistemis, organizaciuli kuTxiT, struqturuli
elementebis samwevrovani organuli dayofa311 aqcionerTa saerTo
krebis, sameTvalyureo sabWosa da aRmasrulebeli (direqtorTa)
sabWos kuTxiT diferencirdeba.312

4.1.1. `zemdgomi~ organo

organizaciuli marTvis vertikalur WrilSi, Sida
struqturuli elementebis pirvel rgols, ss-is kapitaliT
uzrunvelmyof pirTa313 gaerTianebis Sedegad Camoyalibebuli
organo warmoadgens. korporaciuli marTvis struqturaSi am
safexurs aqcionerTa saerTo kreba ikavebs. is kompaniis marTvis

miRebulia dualisturi anu marTvis orsafexuriani modeli. arsebobs marTvis
mesame, e.w. hibriduli sistema, romlis arCevanis SesaZleblobas evropis rigi
qveynebi iZlevian, aseve, evropis kavSiris samaraTlebriv sivrceSi arsebuli
evropis saaqcio sazogadoebis marTvis modelic iTvaliswinebs arCevanis
SesaZleblobas, iseve rogorc saqarTvelos mewarmeTa Sesaxeb kanoni (garda
mewarmeTa Sesaxeb kanonis 55-e muxlis pirveli punqtis sagamonakliso
SemTxvevisa). ix. Wanturia, korporaciuli marTva, 2006, gv. 109-110, 146-150;
Wanturia, evropis saaqcio sazogadoeba (Societas Europea) – universaluri modeli
Tu sakanonmdeblo kompilacia, Jurnali `adamiani da konstitucia~ #4, 2004, gv.
90-100.
310 qarTuli kanonmdebloba dualisturi modelis `gayolas~, imperatiulad,
yvela angariSvaldebul ss-s sTxovs. ix. mewrmeTa Sesaxeb kanoni, 55-e muxlis
pirveli punqti.
311 iuridiul doqtrinaSi arsebuli korporaciuli marTvis modelur midgomaTa
diferencireba SeiZleba fiqtiurad CaiTvalos. am mosazrebas Semdegi
safuZvlis gamo aqvs arsebobis ufleba: unitaruli sistemis mqone marTvis
modelis dros, aqcionerTa mier formirebuli bordi kidev iSleba subtipebad:
is, Tavisi kompetenciis farglebSi, irCevs menejers (aRmasrulebel oficers,
prezidents), romelic yoveldRiur saqmianobas warmarTavs mesame pirebTan
urTierTobaSi da angariSvaldebulia bordis winaSe. xolo bordi biznes
saqmianobis ZiriTad strategiebsa da politikas gansazRvravs da
angariSvaldebulia aqcionerTa saerTo krebis winaSe. maT Soris erTgvari
dabalansebuli urTierToba yalibdeba. ix. Calder, Corporate Governance, 2008, P. 70,71.
struqturul organoTa kompetenturi balansi, faqtobrivad, dualisturi
modelis identuria. Sesabamisad, unitaruli sistemis marTvis samweevrovani
organizaciuli struqtura, kontinenturi evropis orsafexuriani modelis
modeluri niSnebis gansxvavebul praqtikul interpretacias warmoadgens. Sead.
Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 2,3; Fletcher, Fletcher
Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 576-637. miuxedavad
ganviTarebuli msjelobisa, marTvis modelTa Soris sxvaoba samarTlebriv
sistemaTa divergensuli bunebis Sedegia. amitom, maT Soris pragmatul sxvaobas
gverdi verc am ganmartebiT aevleba.
312 Wanturia, korporaciuli marTva, 2006, gv. 126-140. mmarTvelobis organoebTan
dakavSirebiT, ix. janjalia, mmarTvelobis organoebi saaqcio sazogadoebaSi –
ukanaskneli sakanonmdeblo cvlilebebis mimoxilva, (IFC), #13, 2008, gv. 16-18.
aseve ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 2-4.
313 aqcioneri an mewile (stockholder an shareholder). isini urTierTCanacvlebadi
terminebia, Tumca maT Soris niuansirebuli sxvaoba arsebobs. ix. Fletcher, Fletcher
Cyclopedia of the Law of Corporations, rev. ed., vol.11, 2011, P. 40-47. Sead. Fairfax, Shareholder
Democracy, 2011, P. 156-158.
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`umaRlesi~ organoa.314 misi kompetencia kanoniT zustad aris
gawerili,315 romlis Sevseba an/da gadanawileba sawesdebo
SeTanxmebis Tavisuflebis CarCoSi eqceva.

sawarmos `konstituciis~ debulebebis xelmowerisas316 iwyeba
individisTvis aqcioneris statusis miniWebis procesi. mocemul
etapze, aqcioneri korporaciis `umaRlesi~ organos
damakompleqtebeli funqciiT Semoifargleba. saerTo kreba
formirdeba317 aqcioneris (wevris) statusis mopovebisTanave.318

sazogadoebis wevrad gaxdomas wilTa sawesdebo gadanawileba da
aqciis miReba319 (SeZeniT)320 ganapirobebs,321 riTic piri
sazogadoebasTan gansazRvrul samarTlebriv urTierTobaSi
eqceva.322 samarTlebrivi urTierToba warmoiSoba aqciaTa
gansazRvruli wilis miRebaze SeTanxmebis Sedegad. wilis miReba
sazogadoebasa da aqcioners Soris aqciis gacemis xelSekrulebis
safuZvelze xdeba,323 romelic sanacvlod, aqcioneris mxridan
sazogadoebis winaSe garkveul Setanaunariani obieqtebiT
kontribucias324 moiTxovs.325 wilis mesakuTre subieqts warmoeSoba
sami klasis ufleba, rogorc sazogadoebasTan
korporaciulsamarTlebrivi kavSiris Sedegi.326 wevris statusis

314 amitom, mas `zemdgom~ organosac uwodeben. ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., vol. 2, 2010, P. 2. Sead. Gevurtz, Corporate Law, 2010, P. 195.
315 mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqti. Sead. Wanturia,
korporaciuli marTva, 2006, gv. 112.
316 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.11, 2011, P. 166.
317 SeiZleba am etaps saerTo krebis `de faqto~ formireba ewodos. mis
determinacias ganapirobebs organizaciuli erTobis samewarmeo reestrSi
daregistrirebamde winare sazogadoebis etapis arseboba, rodesac wesdebaze
xelmomwer pirTa organizaciul krebaze xdeba wesdebis formireba,
xelmZRvanelobiTi da warmomadgenlobiTi uflebamosilebiT aRWurvil pirTa
gansazRvra, saaqcio kapitalis aqciebad dayofa da sxva sakiTxebis gadawyveta.
ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 1, 2010, P. 185-198; Fletcher, Fletcher
Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 5-8.
318 samarTlebrivi (mo)qmedeba, romlis saSualebiTac piri aqcioneris wevris
srul statuss moipovebs, Senatanis xelSekrulebis Sesruleba, anu daTqmuli
Sesatanis Setanaa. kapitalur sazogadoebaSi Sesatanis Setanas Semtani
pirisTvis ori Tanmdevi Sedegi mosdevs: wevris statusis mopoveba da
SezRuduli pasuxismgeblobis SeZena. ix. burduli, Senatanis
ganuxorcieleblobis samarTlebrivi Sedegi, samarTlis Jurnali, #1-2, 2010, gv.
22 da momdevno, 36 da momdevno. Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th

ed., vol. 2, 2010, P. 311-313.
319 aqciis (wilis) miReba korporaciasa da aqcioners Soris dadebuli
saxelSekrulebo bunebis Semcvelia, romlis debulebebi kompaniis wesdebaSi an
SinaganawesSia gansazRvruli. ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations,
rev. ed., vol.11, 2011, P. 35-37.
320 ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.11, 2011, P. 165.
321 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 311,312.
322 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 355-359.
323 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 312.
324 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.11, 2011, P. 321-326.
325 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 322-327.
326 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 452. Sead. burduli,
saaqcio samarTlis safuZvlebi, 2010, gv. 359-369.
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mqone piri, aqcioneri327 uflebebis ganxorcielebas328 marTvis
umaRlesi organos meSveobiT axorcielebs,329 romelic
korporaciul marTvaSi mniSvnelovan funqciur rols asrulebs.330

ganasxvaveben aqcioneris mmarTvelobiT da qonebriv
uflebebs.331 aqcioneris uflebaTa klasis taqsonomia or ZiriTad
kategoriaSi klasificirdeba: individualuri da erToblivi
qmedebiT uflebaTa praqtikul realizebad. pirveli jgufis
magaliTad, SesaZlebelia, informaciis gamoTxovis ufleba332 da
misi gamoyenebis dasaxeleba.333 aq saxezea aqcioneris
individualizmi. uflebaTa klasis demonstrirebis meore jgufs
aqcionerTa erToblivi, konsesualuri gadawyvetilebis miReba
ganekuTvneba, romelic xmis uflebis aqtiuri gamoyenebis334 Sedegs
warmoadgens.335 `umaRlesi~ organos arsi aqcioneris
uflebamosilebaTa    kolaboraciul gamoyenebasa da korporaciis
struqturuli organos (saerTo krebis) saxeliT gadawyvetilebis
miRebaSi gamoixateba.336

erToblivi qmedebiT gansaxorcielebel kompetenciaTa Soris337

gansakuTrebul uflebamosilebas sameTvalyureo sabWos wevrTa
arCeva/daniSvna da direqtoratis formireba338 miekuTvneba.339

aqcionerTa saerTo kreba amtkicebs wliur angariSs da  finansur
angariSgebebs, gare auditors, mogebisa da zaralis ganawilebas.
Tumca, aqcionerTa saerTo krebis umTavres kompetencias, rogorc
e.w. Shareholder democracy-is gamovlinebas,340 sameTvalyureo sabWos
Seqmna,341 misi wevrebis daniSnva-gamowveva, sazogadoebis wesdebaSi
cvlilebebis Setana da iseT mniSvnelovan sakiTxebze
gadawyvetilebis miReba ganekuTvneba, rogoricaa sazogadoebis
likvidacia, reorganizacia, Serwyma da SeZenaa.342 yvela sakiTxi

327 ix. Bevans, Business Organizations and Corporate Law, 2007, P. 210-212.
328 Gevurtz, Corporate Law, 2000, P. 210-220; Schneeman, The Law of Corporations and Other Business
Organizations, 5th ed., 2008, P. 364-366; Bevans, Business Organizations and Corporate Law, 2007, P.
214.
329 zogadad, ix. Velasco, The Fundamental Rights of the Shareholder, 40 U.C. Davis L. Rev., 2006,
P. 407 et seq.
330 Montagnon, The Role of Shareholder, in: The Business Case of Corporate Governance, (edit.
Rushton), 2008, P. 85-99.
331 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 359-369. Sead. Cox, Hazen,
Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 452-454.
332 Gevurtz, Corporation Law, 2010, P. 212-221; Pinto, Branson, Understanding Corporate Law, 3rd ed.,
2009, P. 127-130.
333 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 454-456.
334 Fairfax, Shareholder Democracy, 2011, P. 17-26.
335 Gevurtz, Corporation Law, 2010, P. 200.
336 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 478-482.
337 ix. Calder, Corporate Governance, 2008, P. 126.
338 Fairfax, Shareholder Democracy, 2011, P. 12-15.
339 mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis v) qvepunqti. Sead. Cox,
Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 2.
340 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 483.
341 Hamilton, The law of Corporations,  2000, P. 231-232.
342 ix. Wanturia, korporaciuli marTva, 2006, gv. 112; Fairfax, Shareholder Democracy,
2011, P. 15-17.
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aqciidan gamomdinare xmis uflebis343 realizebas ukavSirdeba344 da
mimarTulia (an unda iyos mimarTuli) sargeblis
maqsimalizebisken.345

mokled, aqcionerTa saerTo kreba, rogorc unitaruli ise
dualisturi sistemisTvis, saxasiaTo marTvis umniSvnelovanesi
organizaciuli elementia, romlis formireba, garkveulwilad,
kapitalis struqturazea346 damokidebuli. kapitalis struqturas
kapitalizirebis wyaro gansazRvravs,347 romelic pirdapir asaxvas
povebs mesakuTreTa struqturaze. kompaniasTan dakavSirebul
pirTa348 diferencirebuli panorama uflebriv kategoriaTa
cvalebadobas iwvevs, rac, `Ria~ ss-Si – aqcionerTa da kapitalis
struqturis cvlilebas ganapirobebs.349 ukanasknelis erT-erT
safuZvels mesame piris (momavali aqcioneris) sazogadoebaSi
korporaciulsamarTlebrivi qmedebis – SeZena-Serwymis gziT
Sesvla warmoadgens.350 SeZenis tranzaqciis TiTqmis yvela
strategia aqcionerTa nebis avtonomiis farglebSi realizdeba.351

Sesabamisad, TiToeulis cal-calke da mTlianad, yvela
aqcioneris erToblivi neba352 da korporaciuli gadawyvetilebis
miReba SeZena/Serwymis substanciur elements da sawarmoSi
fundamenturi cvlilebis ganxorcielebis bazisur qmedebas
warmoadgens.353 struqturuli cvlileba, romelsac SeZenis
tranzaqcia iwvevs, aqcionerTa mmarTvelbiTi uflebamosilebisa da
sazogadoebis kontrolis korporaciuli uflebis praqtikuli
utilizirebidan gamomdinareobs.

4.1.2. `nebis aRmsrulebeli~ organo

`zemdgom organos~ investirebuli kapitalis maqsimalizebis
miRweva kvalificiuri marketinguli da samarTlebrivi

343 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 149-168.
344 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 63-70.
345 investirebuli qonebis ekonomikuri brunvidan maqsimaluri sargeblis
miRebis kuTxiT Shareholder democracy-is gamoyenebis sakiTxi samecniero wreebSi
skepticizms warmoSobs. ix. Fairfax, Shareholder Democracy, 2011, P. 35-45. problema
mdgomareobs aqcionerTa uflebamosilebis farTo ganzomilebaSi. menejmentSi
monawilebis an zegavlenis moxdenis potenciuri SesaZlebloba aqcioners Sanss
aZlevs, rom upiratesad piradi sargeblis maqsimizirebisken mimarTos
Zalaufleba da ar gamoiyenos korporaciis saerTo Semosavlebis zrdis
kondiciebis Sesaqmnelad. ix. Bratton, Wachter, The Case Against Shareholder Epowerment, 158
U. Pa. L. Rev. , 2010, P. 663-725.
346 French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 414.
347 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 385-388.
348 Fairfax, Shareholder Democracy, 2011, P. 156-158.
349 Sead. burduli, qonebrivi urTierToba saaqcio sazogadoebaSi, 2007, gv. 186-
192.
350 maxarobliSvili, sakorporacio-samarTlebriv kombinaciaTa Taviseburebani
sawarmoTa Serwymis procesSi, wignSi: sakorporacio samarTlis krebuli, (red.
burduli), 2011, gv. 287-319.
351 Gevurtz, Corporation Law, 2010, P. 195.
352 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 483-511.
353 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 9-11.
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Tvalsawieris mqone individebiT dakompleqtebuli organo
sWirdeba. misi arCeva/daniSnva `umaRlesi~ organos dauwerel
kompetencias ganekuTvneba.354 `zemdgomi~ organos wevrTa xmis
umravlesobis mxardaWeriT, rogorc wesi, formirdeba samewarmeo
saqmianobis marTvis ganmaxorcielebeli savaldebulo organo
direqtoratis saxiT.355

direqtorTa sabWo korporaciuli marTvis sistemaSi
centralur rols asrulebs.356 is aris korporaciis
makontrolebeli mTavari organo.357 iqidan gamomdinare, rom
dualisturi modelisTvis damaxasiaTebelia zedamxedvelobiTi da
menejmentis ganmaxorcielebeli organoebis gancalkevebuloba,
direqtorTa sabWo gansakuTrebuli kompteneciiT358 aris
aRWurvili.359 uflebamosilebaTa saxeobaTa deklarireba ramdenime
saSualebiT aris SesaZlebeli. pirveli, direqtoratis gamoxatuli
(gawerili) kompetenciis wyaro sakanonmdeblo regulacia an
sawesdebo Canaweria.360 gawerili kompetenciis meore saxis
deklarirebis wyaro konkretul direqtorTan dadebuli
xelSekrulebaa, romlis kompetencia `zemdgom~ organosTan erTad,
sazedamxedvelo organosac gaaCnia.361 kompetenciis mesame
kategoriaSi iseT uflebamosilebaTa katalogi moiazreba,
romelic avtorizirebuli kompetenciis Tanxmleb uflebaTa mTel
rig wyebas Seicavs.362 rac Seexeba meoTxe kategorias, misi
formireba SesaZlebelia iseTi uflebamosilebaTa kaskadiT,
romelic xelmZRvaneli piris sazogadoebasTan
korporaciulsamarTlebrivi kavSiridan uciloblad

354 ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2006, P. 58.
355 Wanturia, niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 423-424.
qarTuli realobisgan gansxvavebiT, aSS-Si, korporaciis nebis aRmsrulebel
organod (aRmasrulebeli) menejerebi (CEO) arian. ix. Fletcher, Fletcher Cyclopedia of
the Law of Corporations, rev. ed., vol.2, 2006, P. 302-313.
356 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 131-136.
357 Macey, Corporate Governance, 2008, P. 51; Tirole, The Theory of Corporate Finance, Princeton
University Press, 2006, P. 29-30.
358 kompetenciis swored aseTi masStabi Seiqmna e.w. Principal–Agent–is problemis
safuZveli. ix. Fama, Jensen, Agency Problems and Residual claims, Journal of Law &Economics,
Vol. XXVI, 1983, P. 2-27; Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, 2009,
P. 35-55; Bhuiyan, Biswas, Agency Problem and the Role of Corporate Governance Revisited, The
Bangladesh Accountant, Vol. 52, No. 25, 2008, P. 1-19; Thompson, Agency Law and Asset Partitioning,
71 U. Cin. L. Rev., 2003, P. 1324-1349.
359 Tumca, mewarmeTa Sesaxeb kanoni direqtoris uflebamosilebaTa katalogs ar
gansazRvravs. Sesabamisad, induqciis principiT, rac sameTvalyureo sabWos da
aqcionerTa saerTo krebis eqskluziur kompetenciaSi ar Sedis, misi
erTpirovnuli gadawyvetis uflebamosileba direqtrorTa sabWos aqvs, Tumca
2008 wlis 14 martis cvlilebebis Semdeg, direqtorTa uflebamosilebaTa
farglebis gansazRvra sameTvalyureo sabWos diskreciul kompetenciaSi Sevida.
mewarmeTa Sesaxeb kanonis 56-e muxlis me-2 punqti. ix. `mewarmeTa Sesaxeb~
kanonis Taobaze mosamarTleTa samuSao Sexvedris Sedegad miRebuli
rekomendaciebi da masalebi, saqarTvelos uzenaesi sasamarTlo, IFC, Tbilisi,
2009, gv. 60-68. Sead. Davies, Introduction to company law, 2010, P. 108-110.
360 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2011, P. 360-362.
361 mewarmeTa Sesaxeb kanoni, 55-e muxlis  me-7 punqtis v) qvepunqti.
362 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2011, P. 362-366.
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gamomdinareobs (apperent power).363 mas SeiZleba
nagulisxmebi/dauwereli (implied) kompetenciac ewodos.364 namdvili
kompetencia (actual) principalis mier gacemuli avtorizirebuli
mandatia. gamoxatuli uflebamosileba namdvili, avtorizirebuli
kompetenciis saxea, romelic samarTlebrivi Zalis matarebel
normatiul Tu saxelSekrulebo dokumentebSia gawerili. saerTo
jamSi, namdvili kompetencia aerTianebs rogorc gaweril
kompetencias, ise nagulisxmev uflebamosilebas. dawerili
kompetencia principalis mier gacemuli instruqcia/direqtividan
pirdapir momdinareobs. implicituri kompetencia avtorizirebuli
uflebamosilebis samarTlebrivi garemoebebiT gamyarebuli
(dadasturebuli) uflebamosilebaa, romelic principalma
xelmZRvanel pirs samewarmeo saqmianobasTan pirdapir
dakavSirebul substanciuri sakiTxebis gadasawyvetad
impliciturad ganusazRvra.365

es uflebamosileba, rogorc wesi, sxva organoTa
kompetenciaTagan mkveTrad gamijnulia.366 miuxedavad direqtorTa
sabWos uSualo mmarTvelobiTi funqciuri datvirTvisa, is mainc
ar aris marTvis sxva organoTa miTiTebebis367 Semsrulebeli Tu
maTi aRmasrulebeli.368,369 xelmZRvaneli organo uflebamosilebas
damoukideblad da sakuTari pasuxismgeblobiT axorcielebs.
Sesabamisad, aRmasrulebeli sabWo aris ara `nebis
aRmasrulebeli~ organo, aramed `nebis aRmsrulebeli~ organo,370

rogorc es qarTul iuridiul literaturaSia gaanalizebuli.371,372

korporaciaTa SeZena (Serwyma) direqtors Tu direqtorTa
sabWos gansakuTrebul mniSvnelobas sZens. iseTi SeZenis
tranzaqciis dasadebad, romelic aqcionerTa xmis uflebis susti
koncentraciebis Seqmnas ar ganapirobebs, rogorc post-

363 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2011, P. 368,369.
364 analogiuri Sinaarsis niSansvetis matarebelia Semdegi sasamarTlo
gadawyvetileba: Max v. Allright Corp., 930 P2d 1010 (Azir App 1997).
365 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2011, P. 357-359.
366 Tumca, mewarmeTa Sesaxeb kanonis 55-e muxlis 72 sapirispiros
SesaZleblobasac iZleva. uflebamosilebaTa aRrevasTan e.w. `kompetenciis
kompetenciasTan” da mis kritikul analizTan dakavSirebiT, ix. janjalia,
mmarTvelobis organoebi saaqcio sazogadoebaSi – ukanaskneli sakanonmdeblo
cvlilebebis mimoxilva, yovelkvartaluri biuleteni `korporaciuli marTva,
(IFC), #13, 2008, gv. 16-18.
367 Wanturia, korporaciuli marva, 2006, gv. 113.
368 es direqtorTan dadebuli sasamsaxure xelSekrulebis samarTlebrivi
bunebidanac gamomdinareobs. ix. lazaraSvili, sasamsaxure xelSekruleba
sawarmos direqtorTan, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli
da praqtikuli sakiTxebi, 2009, gv. 309-328.
369 aSS-is korporaciaTa bordi or mniSvnelovani funqciiT gamoirCeva. pirveli
-es aris menejerTa monitoringis funqcia. meore kategriaSi korporaciis
saqmianobis ZiriTadi tendenciebisa da mimarTulebis gansazRvra da dagegmareba
Sedis. ix. Macey, Corporate Governance, 2008, P. 53-68.
370 Sead. Hamilton, The law of Corporations, 2000, P.232-235; Gevurtz, Corporate Law, 2000, P. 186-
195.
371 ix. burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 138; Wanturia,
korporaciuli marTva, 2006, gv. 170.
372 Sead. Dravis, Independent Director’s Guidebook, 2007, P. 8,9.



52

tranzaqciul Sedegs da Serwyma aqciebis gacvliT, ar moiTxovs
aqcionerTa krebis gadawyvetilebis arsebobas. is direqtorTa
sabWos e.w. default (uflebamosilebaSi dispoziciuri upiratesoba,
Tu SeTanxmebiT, wesdebiT sxva ram ar aris gaTvaliswinebuli)
kompetencias miekuTvneba.373 aseTi tipis SeZena/Serwymis
tranzaqciis finansuri uzrunvelyofa direqtoratis kompetencias
ganekuTvneba.374 sxva SemTxvevaSi, aqcionerTa krebis Tanxmobis
gareSe korporaciis qonebrivi gansxviseba an aqciebis Sesaxeb
dadebuli tranzaqcia, uflebamosilebis gadametebiT dadebul
garigebad CaiTvleba.375 aseTi garigebis ratificireba, Tu is
kompaniis interesebSi jdeba da kanonieria, rogorc wesi,
aqcionerTa saerTo krebis kompetenciaSi Sedis.376

nebismier SemTxvevaSi, eqsplicitur Tu implicitur
kompetenciaTa erToblivi masStabi imdenad didia,377 rom
korporaciis struqturul elementTa modificirebis
mimarTulebis ganmsazRvrel erT-erT mniSvnelovan struqturul
elements direqtorati warmoadgens. direqtorats, M&A-is
tranzaqciuli miznebisTvis, SeuZlia avtorizirebuli
(nebadarTuli) aqciebis gacema.378 es mas kompaniis fundamentur
struqturul elementebSi cvlilebis Setanis irib kompetencias
ganekuTvneba.379 Sesabamisad, is ss-is organizaciuli marTvis
fundamentur subieqts warmoadgens. erTi sawarmos mier meores
mierTebam an SeZenam, albaTobis maRali xarisxiT, SesaZloa, Tavad
direqtorTa sabWos struqturuli cvlileba gamoiwvios.

dasasrul, korporaciul kombinaciaSi direqtoratis
CarTuloba gardauvalia. tranzaqciaSi monawileoba
korporaciuli qmedebebis ganxorcielebis gareSe gamoricxulia.
dagegmil an gansaxorcielebel qmedebaTa Sesaxeb marTvis
organoTa Soris asimetruli informacia direqtoratis kognitur
gavlenaze miuTiTebs.380 qmedebisa da informaciis disbalanis
prevencirebas principal-agentis urTierTobis klasobrioba
axdens: es urTierToba fiduciuria. Sesabamisad, struqturul
cvlilebaTa dagegmareba-ganxorcielebis dros, wina planze,
direqtorTa fiduciuri movaleobebi381 da maTi qcevis masStabi
wamoiwevs.382 fiduciuri movaleobis darRveva interesTa

373 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2006, P. 642.
374 M.B.C.A. §11.04, Official Comment, 2009. magram, is korporaciis qonebrivi
gasxvisebis kompetenciaSi SezRudulia. ix. Fletcher, Fletcher Cyclopedia of the Law of
Corporations, rev. ed., vol.2, 2006, P. 643,644.
375 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 3A, 2011, P.161-166.
376 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 1, 2010, P. 499-501.
377 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 2, 2010, P. 43-48.
378 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2011, P. 620-623. Sead.
Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 406-408.
379 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.2, 2006, P. 638-642.
380 ix. Macey, Corporate Governance, 2008, P. 69-89.
381 magaliTad, sawarmos, e.w. mtruli SeZenis dros direqtorTa mier TavdacviTi
RonisZiebebis gatarebis movaleoba. ix. Wanturia, korporaciuli marTva, 2006, gv.
231-233.
382 French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 467 et seq.
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konfliqtis warmoSobis bazisia, garda im SemTxvevisa, rodesac
e.w. arm’s length (molaparakebadaqvemdebarebuli tranzaqcia) SeZenas
aqvs adgili, rodesac direqtori korporaciis saukeTeso
interesebidan gamomdinare moqmedebs.383

Tavis mxriv, farTo uflebamosilebiT aRWurvil direqtorTa
sabWos mizanmimarTulad zomieri kontroli sWirdeba disbalansis
ex ante regulirebisa da kompetenciaTa balansis SesanarCuneblad.
am mxriv, `xelisuflebis danawilebis~ principidan gamomdinare,
`nebis aRmsrulebeli~ organos makontrolebeli funqcia de lege
ferenda, dualisturi sistemis monisturi sistemisgan gammijnavi
zedamxedvelobis organos, anu sameTvalyureo sabWos kompetencias
miekuTvneba.384

4.1.3. sazedamxedvelo organo

Tu aqcionerTa saerTo krebis `umTavres~ funqcias
sameTvalyureo sabWos wevrebis formireba Seadgens,
zedamxedvelobis organos ZiriTad mizans direqtorTa sabWos
wevrTa arCeva,385 maTTan xelSekrulebis dadeba-Sewyveta da
saqmianobis kontroli warmoadgens.386 sameTvalyureo sabWo ss-is
struqturaSi erTgvari damakavSirebeli rgolia
angariSvaldebulebisa da zedamxedvelobis funqciidan
gamomdinare. aRmasrulebeli organos anu bordis struqtura
anglo-amerikuli da kontinenturi evropis samarTlis qveynebSi
gansxvavebulia.387 saqarTveloSi dafuZnebuli angariSvaldebuli
sawarmo kontinenturi evropis dualisturi marTvis dogmaturi
elementebis matarebelia.388 sameTvalyureo sabWo pasuxismgebelia
kompaniis strategiis, biznesprioritetebis warmarTvisa da
dadgenisTvis, wliuri finansuri angariSebis momzadebasa da
damowmebaze.389,390 makontrolebeli organo moqmedebs kompaniis
interesebidan gamomdinare, akontrolebs sazogadoebis marTvas,

383 Steinberg, Enhancing Corporate Governance In The Mergers and Acquisitions Context, in: Corporate
Governance Post-Enron, (edit. Norton, Rickford), 2006, P. 152-154.
384 saubaria sawarmos xelmZRvaneli organos saqmianobis kontrolze da ara
sazogadoebis saqmianobis kontrolze. ix. Wanturia, korporaciuli marTva, 2006,
gv. 130.
385 amasTan, sabWos wevrebi, orsafexuriani marTvis sistemis Sinaarsidan
gamomdinare, ar SeiZleba iyvnen direqtorebi, gansxvavebiT aSS-s sakanonmdeblo
realobisa, sadac bordi aRmasrulebeli menejerebiTa da direqtorebiT aris
dakompleqtebuli. qarTuli realoba sapirispiro SesaZleblobasac
iTvaliswinebs. mewarmeTa Sesaxeb kanonis 55-e muxlis me-2 punqti. Sead. Wanturia,
korporaciuli marTva, 2006, gv. 131.
386 mewarmeTa Sesaxeb kanonis 55-e muxlis me-7 da me-8 punqtebi.
387 Davies, Board Structure in the UK and Germany: Convergence or Continuing Divergence?, 2001, P.
1-24.
388 Hopt, The German Two-Tier Board: Experience, Theories, Reforms in: Comparative Corporate
Governance (eds. Hopt, Kanda, Roe, Wymeersch and Prigge), 1998, P. 227-258. Sead. Gevurtz,
Corporate Law, 2000, P. 178-194.
389 mewarmeTa Sesaxeb kanonis 55-e muxlis me-7 punqti.
390 analogiuria, rac direqtoratis funqciaa aSS-Si. Sead. Macey, Corporate
Governance, 2008, P. 51-68.
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finansuri kontrolis sistemebsa da e.w. Shareholder Value-s zrdis391

kondiciebs. sawarmos marTva-gamgeobis kontrolis efeqturi
organizaciuli marTva damoukidebeli da profesionali
sameTvalyureo sabWos392 Tanmdevia, romelic korporaciuli
marTvis xarisxobriv maCvenebelze aisaxeba.393 sameTvalyureo sabWo,
rogorc ss-is struqturuli organo,394 damokidebulia aqcionerTa
struqturaze e.i. ss-is SeZena da Serwyma, arapirdapir,
sameTvalyureo sabWos sistematizaciazec (Semadgenlobaze) axdens
gavlenas. Tavis mxriv, sameTvalyureo sabWos funqcia
sazogadoebis mier dasadeb tranzaqciaTa dadasturebaSi
gamoixateba. is, Tu wesdebiT sxva ram ar aris gaTvaliswinebuli,
aqcionerTa saerTo krebasTan erTad, fundamentur korporaciul
cvlilebaze Tanxmobis/dadasturebis gamcemi organoa.

sazedamxdvelo organos hibriduli saxe aqvs. is
formirebulia aqcionerTa da direqorTa sabWos damoukidebeli
wevrebiT, romelic erTmaneTs abalanseben.395 misi funqciuri
datvirTva gansakuTrebiT izrdeba angariSvaldebuli ss-is mimarT,
radgan is aseTi sawarmos savaldebulo organod imperatiulad
aris dadgenili.

miuxedavad normatiulad dadgenili gancalkevebuli
struqturuli erTeulobisa, zedamxedvelobis organos
kompetenciis delegireba sawesdebo doneze xdeba. wesdebis
Sedgena an masSi cvlilebebis Setana aqcionerTa saerTo krebis
uflebamosilebaa. Sesabamisad, nebismieri struqturuli
cvlilebis ex ante gansazRvra da mowesrigeba `zemdgomi~ organos
eqskluziur uflebamosilebad rCeba. ss-is struqturuli
cvlileba sameTvalyureo sabWoze garkveul pirobebSi axdens
gavlenas. ss-is tipologiuri modificireba (angariSvaldebuli ss-
is delistingi) pirveli safuZvelia. mis paralelurad,
korporaciuli kontrolis Secvla396 sameTvalyureo sabWos
subieqtTa da, SesaZlebelia, kompetenciaTa restruqturizacias
daedos safuZvlad. is ss-is organizaciuli struqturuli
erTeulia, romelic qarTuli angariSvaldebuli sawarmos
savaldebulo organos warmoadgens. logikuria, kompaniaSi

391 ix. hopti, korporaciuli marTva evropaSi: regulirebis axali modeli da
`rbili samarTali~, `samarTlis Jurnali~ #1, 2009, gv. 230.
392 amisaTvis arsebobs Sefaseba, rogorc sameTvalyureo sabWos idealtipur
organod Camoyalibebis ganmsazRvreli qmedeba. ix. bakli, Sefaseba – pirveli
nabiji sameTvalyureo sabWos dasaxvewad, yovelkvartaluri biuleteni #5, IFC,
2004, gv. 9-11.
393 hopti, korporaciuli marTva evropaSi: regulirebis axali modeli da
`rbili samarTali~, `samarTlis Jurnali~ #1, 2009, gv. 229-232.
394 Wanturia, niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 399-403.
395 mewarmeTa Sesaxeb kanonSi arsebuli Canaweri pirdapir miuTiTebs, rom
sameTvalyureo sabWoSi SesaZlebelia iyvnen direqtorebi, magram ara
umravlesobaSi. ix. mewarmeTa Sesaxeb kanonis, 55-e muxlis me-2 punqti.
396 kontrols ganmartavs qarTuli kanonmdebloba mniSvnelovan wilad,
SenaZenad, rodesac piri an urTierTdakavSirebul pirTa wre sawarmoSi flobs
xmebis 10%-ze mets an sxvagvarad SeuZlia gaakontrolos sawarmo. ix.
saqarTvelos kanoni `fasiani qaRaldebis bazris Sesaxeb~, me-2 muxlis me-20
punqti.
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ganxorcielebuli nebismieri cvlileba, cvlilebis xarisxobrivi
da tipologiuri maCveneblis mixedviT, saTanado asaxvas povebs
sazedamxedvelo organoze.

4.1.4. auditi – institucionaluri organo ?!

mewarme subieqtis organizaciuli marTva da mmarTvelobiTi
saqmianobis kontroli (rogorc farTo, ise viwro gagebiT) da misi
ganxorcielebis meqanizmebi organizaciuli samarTlis
regulirebis erT-erTi obieqtia. `nebis aRmsrulebel~ organos,
kompleqsuri korporaciuli marTvis meqanizmis srulfasovani
ganxorcielebis, perspeqtiuli rCevebisa da samewarmeo
saqmianobasTan dakavSirebuli problemuri sakiTxebis
gadawyvetisTvis, qvestruqturuli organoebi esaWiroeba.397

korporaciuli marTvis gaumjobesebis, finansuri monitoringisa
da riskebis menejmentis erTgvari `analitikuri~ struqturuli
elementi, aRmasrulebeli organos komitetebia.398

ss-s struqturis sistemuri analizi sazogadoebis safinanso
da ekonomikuri saqmianobis zedamxedveloba-kontrolsac
moicavs.399 safinanso kontroli teqnikurad ori mimarTulebiT
SeiZleba ganxorcieldes. pirveli, Sida auditoris400 da meore,
gare auditoris daniSvna-mowveviT.401 maTi Sesruleba rTul da
xangrZliv procedurul jaWvs moicavs.402 amasTan, auditis saxe da
subieqtebi erTmaneTisgan gansxvavebulia.

Sida auditi amowmebs korporaciis menejmentis finansur
sakiTxebs, kontrolis gadanawilebas da balanss. mis sapirwoned,
gare auditori, aanalizebs da ganixilavs Sida auditis mier
Catarebul Semowmebas da adgens mis Sesabamisobas korporaciis
mimdinare da arsebul realur mdgomareobasTan.403 Sida auditis
Catarebis xelSewyoba sazogadoebis auditis komitetis

397 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 133-136.
398 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 2A,  2009, P. 7-22.
399 miuxedavad imisa, rom korporaciuli marTvis saukeTeso praqtika `Ria~ ss-Si
sabWos komitetebisa da korporaciuli mdivnis (corporate secretary) arsebobas
moicavs, is, ZiriTadad, sabanko seqtorSi funqcionirebad ss-s exeba (magram
aramxolod). sabanko saqmianoba ki naSromis Sinaarsobriv konteqstTan
konvergencias ar ganicdis. Sesabamisad, sabanko saqmianobis ganmaxorcielebel
mewarme subieqtTaTvis marTvis damxmare institucionaluri organoebisa da
maTi (qarTuli) korporaciuli marTvis kodeqsis analitikuri midgoma ar iqneba
SemoTavazebuli. dResdReobiT, arasabanko seqtorSi moqmed ss-s ar gaaCniaT
korporaciuli marTvis kodeqsi. komitetebis arsebobasTan mimarTebiT, Sead.
Wanturia, korporaciuli marTva, 2006, gv. 116-117.
400 Sida kontrolis sistemis Sesaxeb debulebebis moZieba sabanko seqtoris
maregulirebel kanonqvemdebare aqtebsa da korporaciuli marTvis kodeqsSia
SesaZlebelia. magaliTad, korporaciuli marTvis kodeqsi komerciuli
bankebisaTvis, $6., saqarTvelos erovnuli bankis prezidentis 2001 wlis 28
dekembris 318 brZaneba `komerciul bankebSi Sida auditis moTxovnebis Sesaxeb
wesis damtkicebis Taobaze~.
401 gare auditori, rogorc wesi, finansuri angariSgebisa da sabuRaltro
aRricxvis auditoruli kompaniebia. ix. Sheppey, McGill, Sarbanes-Oxley, 2007, P.127.
402 Hamilton, Rasmussen, Guide To Internal Controls, 2007, P. 75-87.
403 Sheppey, McGill, Sarbanes-Oxley, 2007, P. 114-145.
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kompetenciaa.404 rac Seexeba gare auditors, is damoukidebeli
iuridiuli piris statusis matarebeli kompaniaa. korporaciis
finansuri moxsenebis/angariSis Sesrulebis procesis,  Sida
kontrolisa da gare auditorTa damoukideblobis
sazedamxedvelo funqciis matarebeli, korporaciis
institucionaluri elementi, auditis komitetia.405

auditis komiteti, kapitalis bazris standartebiT,
korporaciis savaldebulo struqturuli erTeulia.406 is
axorcielebs sazogadoebis Sida kontrols,407 mimoixilavs
finansuri da operaciuli informaciis integrirebulobis
maCvenebels, romelic riskis menejmentis institucionalur
berketad aris Camoyalibebuli.408 auditis savaldebulo
Sesruleba sakanonmdeblo donezea dawesebuli aSS-Si
funqcionirebadi `Ria~ korporaciebisTvis.409,410

sakanonmdeblo regulaciebis paralelurad, auditis komiteti
korporaciuli marTvis saukeTeso praqtikasa da korporaciuli
marTvis kodeqsebis samarTlebrivi mowesrigebis arealSia
moqceuli,411 romelic damoukideblobis maRali xarisxis mqone
komiteti unda iyos.412 korporaciuli marTvis kodeqsebi
angariSvaldebuli sazogadoebisTvis auditis komitetis
nebayoflobiT Seqmnas sasurvel qmedebad akvalificireben.413

auditis komitetis ZiriTadi funqciebi, rogorc
sakanonmdeblo doneze, ise korporaciuli marTvis kodeqsiTa da
sazogadoebis wesdebiT (SinaganawesiT)414 aris gawerili.415 auditis
komiteti unda (a) uwevdes ss-s gare auditis Catarebis Sesaxeb

404 `komerciuli bankebis saqmianobis Sesaxeb~ kanonis me-14 muxlis me-3 punqti.
405 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 2A,  2009, P. 12.
406 ix. NYSE Listed Co. Manuals §303.01., SEC Rule 10A-3. qarTul realobaSi kapitalis
bazris mniSvnelovan monawile subieqtebs komerciuli bankebi warmoadgenen.
Sesabamisad, `Ria~ ss-is struqturuli erTeulis praqtikuli demonstrirebis
paradigma komerciul bankebze gadis. saqarTvelos kanoni `komerciuli bankebis
saqmianobis Sesaxeb~ kanonis me-14 muxlis pirveli punqti auditis komitetis
Seqmnis valdebulebas gansazRvravs, romelsac qmnis sameTvalyureo sabWo.
407 Hamilton, Rasmussen, Guide To Internal Controls, 2007, P. 15.
408 Sheppey, McGill, Sarbanes-Oxley, 2007, P. 114.
409 ix. Moeller, Sarbanes-Oxley Internal Controls, 2008, P. 152-154; Hamilton, Freer, The law of
Corporations, 6th ed., 2011, P. 243.
410 msgavsad qarTuli kanonmdeblobisa, sadac fasiani qaRaldebis bazris
Sesaxeb kanoni (muxli 4.2 b.g), 11.2, 24.1 d), 27.1. d1), 28.2 d1)) auditis daskvnis
arsebobas iTxovs, xolo `komerciuli bankebis saqmianobis Sesaxeb~ kanonis 27-e
muxli gare auditis Catarebis moTxovnas awesebs da gansxvavebiT inglisuri
Company Act-gan. ix. Calder, Corporate Governance, 2008, P. 122.
411 saqarTvelos korporaciuli marTvis kodeqsi komerciuli bankebisaTvis, $6.
The American Law Institute’s Principles of Corporate Governance (ALI Principles), §3.05.
412 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 2A,  2009, P. 13.
413 mag. ix. ALI Principles of Corporate Governance, §3A.02.
414 magaliTad, komerciuli bankis SinaganwesiT, romelic wesdebasTan
SesabamisobaSi unda iyos, isazRvreba auditis komitetis funqciebi. ix.
komerciuli bankebis saqmianobis Sesaxeb~ kanonis me-12 muxlis meore punqtis g)
qvepunqti.
415 aSS-is ALI Principles analogiur mowesrigebas Seicavs inglisuri kompaniaTa
samarTali. ix. Calder, Corporate Governance, 2008, P. 123-125.
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rekomendacias; (b)  zedamxedvelobdes gare auditoruli kompaniis
anazRaurebis, auditis Catarebis/mowvevis xelSekrulebis
debulebebsa da mis (gare auditis) damoukideblobis sakiTxebs; (g)
Tvalyurs adevnebdes da amowmebdes korporaciis marTvis sistemis
aRmasrulebel pirTa daniSvna/gaTavisuflebas; (d) asrulebdes
auditorsa da direqtorats Soris damakavSirebel funqcias; (e)
amowmebdes yvela auditis Sedegebs da menejmentis reagirebas
ganxorcielebuli auditis Sedegebze; (v) amowmebdes gare
auditoris mier Sesrulebul nebismier finansur dokumentaciasa
da mis Tanxmleb masalas da (z) Sida da gare auditorebTan erTad
detalurad mimoixilavdes korporaciis Sida kontrolis
balansisa da adekvaturobis sakiTxebs.416,417

aSS-is msgavsad da inglisisgan gansxvavebiT,418 qarTul
samarTlebriv sivrceSi, angariSvaldebul ss-s auditis
ganxorcieleba, sakanonmdeblo doneze, imperatiul moTxovnaTa
siaSia Setanili.419 ss-Si, romelsac 100-ze meti aqcioneri hyavs,
gare auditis Catareba aucilebelia.420 qarTveli kanonmdebeli
auditis damoukideblobis postulatebsac awesebs. mewarmeTa
Sesaxeb kanonis Tanaxmad, safinanso da ekonomikuri saqmianobis
kontroli mxolod sazogadoebisa da misi partniorebisgan
samarTlebrivad da ekonomikurad damoukidebel auditors
SeiZleba miendos.421

rac Seexeba auditoris mowvevas, amis Sesaxeb mewarmeTa
Sesaxeb kanonSi ori bundovani daTqma arsebobs. kerZod, zogad
nawilSi kanonmdebeli auditoris mowvevas sameTvalyureo sabWos
kompetencias miakuTvnebs, Tumca ss-is maregulirebel kerZo
nawilSi mis, auditoris arCevis uflebamosilebas aqcionerTa
saerTo krebas aniWebs.422 Seqmnili koliziuri samarTlebrivi
mdgomareoba kerZo nawilSi mocemuli regulirebis sasargeblod
unda gadawydes. Sedegad, auditoris daniSvnis eqskluziuri da e.w.

416 ALI Principles of Corporate Governance, §3A.03.
417 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 2A,  2009, P. 14.
418 Calder, Corporate Governance, 2008, P. 122.
419 samwuxarod, es mxolod gare auditis Catarebas exeba. ss-is arc erTi
tipologiisTvis (Tu ar CavTvliT komerciul bankebs) mewarmeTa Sesaxeb kanoniT
auditis komitetis savaldebulooba ar aris dawesebuli. albaT es sworic
aris, radgan auditis komiteti kargi korporaciuli marTvisTvis aucilebeli
erT-erTi komitetia, romelic korporaciuli marTvis kodeqsis saregulacio
areals ganekuTvneba. saqarTveloSi korporaciuli marTvis kodeqsi mxolod
sabanko, anu specializirebul mewarme subieqtTa seqtorisTvis aris miRebuli.
korporaciuli marTvis kodeqsis garda, auditis komiteti, rogorc zemoT
aRiniSna, unda Seqmnas komerciulma bankma. rac Seexeba gare audits, mis mier
finansuri angariSgebis an konsolidirebuli angariSgebis Sesaxeb auditis
safuZvelze gamoTqmuli damowmebuli mosazrebebis saWiroeba fasiani
qaRaldebis samarTlis regulaciebSia mimofantuli, rasac, garkveuli doziT,
misi fasiani qaRaldebis bazris monawile subieqtad yofna ganapirobebs. ix.
fasiani qaRaldebis bazris Sesaxeb kanoni, me-2 muxlis me-40 punqti, me-4 muxlis
me-2 punqtis b.g) da me-12 punqtis g) qvepunqtebi,  me-11 muxlis me-2 punqti da
`komerciuli bankebis saqmianobis Sesaxeb~ kanonis 27-e muxli.
420 ix. mewarmeTa Sesaxeb kanonis me-13 muxlis me-2 punqti.
421 mewarmeTa Sesaxeb kanonis me-13 muxlis me-2 punqtis meore winadadeba.
422 mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis i) qvepunqti.
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default uflebamosileba aqcionerTa krebas gaaCnia.423 es ki gare
auditoris, rogorc kompaniis organizaciul marTvaSi monawile
erT-erT Semadgenel organod424 ganxilvis myar safuZvels
warmoadgens.425 mas niSnavs/iwvevs aqcionerTa saerTo kreba.426

analizs srulyofs komerciul bankebSi auditis maregulirebeli
wesebis mimoxilva.427 rogorc ukve aRiniSna, komerciul bankebSi
auditis komitetis Seqmna savaldebuloa. misi kompetenciis
ZiriTadi segmenti Sida da gare auditis funqcionirebis
xelSewyobaSi mdgomareobs. e.i. Tu ss-Si auditis Seqmna
savaldebuloa, auditis mowveva da Catareba, auditis komitetis
uflebamosilebaTa katalogidan Tu amovalT, am komitetis
qmedunarianobaSi Sedis. vinaidan komerciuli bankebis saqmianoba
specifikuri sferoa, `Ria~ ss-is arsebobis SemTxvevaSi auditis
komitetis formirebasTan da auditoruli Semowmebis
uzrunvelmyof organosTan dakavSirebuli sakiTxebi aRniSnuli
specializirebul normativebze dayrdnobiT unda ganxorcieldes.

zemoaRniSnulidan gamomdinare, auditoruli organo, rogorc
angariSvaldebuli ss-is organizaciuli struqturis Semadgeneli
subieqturi elementis cvlileba, SesaZloa, ss-is SeZenis an
Serwymis korporaciuli qmedebis ganxorcielebaze, rogorc
Sedegze, iyos damokidebuli. auditis komitetis, rogorc organos
daniSvnadsavaldebulo da kompetenciaTa funqciuri mxare, mis
institucionalur organod formirebas ganpirobebs.

SeZena-Serwymis posttranzaqciul efeqtsa da sinergizmis
warmoSobas `Ria~ ss-is auditi mniSvnelovanwilad uwyobs xels.
ufro metic, auditi (rogorc gare, ise Sida) korporaciuli
kombinaciis Sesrulebis umniSvnelovanesi rgolia. is tranzaqciis
warmatebis, riskis Sefasebisa da perspeqtivis kompetentur
analitikur xedvas warudgens sazogadoebis menejments.
wardgenili daskvna direqtoratsa da aqcionerTa saerTo krebas
informirebuli gadawyvetilebis miRebis erT-erT prekondicias
warmoadgens. es ki niSnavs, rom safinanso kontrolis
ganmaxorcielebeli auditoris saqmianoba ss-is sturuqturul
organizaciul konteqstSi jdeba da is institucionalurad
mniSvnelovani funqciis matarebeli erTeulia.

423 gansxvavebiT aSS-gan, sadac auditis komitetis Seqmna bordis kompetencias
ganekuTvneba, Tu wesdebiT sxva ram ar aris gaTvaliswinebuli. M.B.C.A. §8.25(a),
Official Comment, 2009.
424 is (gare auditori) SesaZlebelia, finansuri monitoringis konteqstSi,
ganxilul iqnes garigebiTsamarTlebrivi safuZvliT warmoSobil (Semdgar)
`ucxo organod~. Sead. Tirole, The Theory of Corporate Finance, 2006, P. 27-28.
425 sameTvalyureo sabWosgan gansxvavebiT, romelic xelmZRvaneli organos
saqmianobis makontrolebeli funqciis matarebelia, gare auditori mTlianad
sazogadoebis safinanso da ekonomikuri saqmianobis `zedamxedvelobiTi
funqciiT~ aRWurvili piria.
426 auditoris arCevasTan mimarTebiT detalur regulirebas Seicavda mewarmeTa
Sesaxeb kanonis 2005-2008 wlamde redaqcia. Sead. Wanturia, niniZe, mewarmeTa
Sesaxeb kanonis komentari, 2002, gv. 227, 384-387, 441-444.
427 masze gadamisamarTebas mewarmeTa Sesaxeb kanonis me-13 muxlis pirveli
punqti axdens.
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4.2. ss-is struqturuli elementebi Sinaarsobrivi genezisis
strategiul konteqstSi

ss-is organizaciulobis maformirebeli substanciuri
niSnebis, romlebic ss-is organoebis saxiT yalibdeba,
strategiuli ganviTareba misi Sinaarsobrivi struqturuli
elementebis deskrifciuli analiziT miiRweva. mmarTvelobis
organoTa Camoyalibebis determinantad ss-is arsis ganmsazRvrel
niSnebs Soris kavSirebis korporaciulsamarTlebriv
urTierTobebad Seracxva unda iqnes miCneuli. erTi SexedviT,
aseTi urTierTgamijnuloba pirobiTi Cans, Tumca, Camoyalibebis,
sakuTrebisa da kontrolis gamijvnis specifika mis calke
ganxilvas argumentirebul saxes sZens. sakiTxi exeba sakuTrebis
struqturas, mis strategiul Camoyalibebas, Seqmnis ekonomikur
safuZvlebs; kompetenciaTa danawilebasa da kontrols; kontrolis
meqanizmebsa da subieqtebs.

korporaciis restruqturizaciis dros ganasxvaveben
portfolios restruqturizaciasa428 da finansur
restruqturizacias,429 romelTagan ukanaskneli kapitalis
struqturis cvlilebas exeba. mimdinare TavSi, swored kapitalis
struqturuli elementebis Semadgenloba da maTi korelacia
ganixileba. kapitalis struqturis klasificireba finansur
saSualebaTa divergensul bunebasa da maT (am saSualebaTa)
safuZvelze formirebuli kapitalidan warmoSobil samarTlebriv
statuss qvemdebare ufleba-movaleobaTa katalogidan
momdinareobs. finansur saSualebaTa kuTxiT gamoiyofa kapitalis
struqturis formirebis sakuTari da `ucxo~ (nasesxebi)430

saSualebebi, xolo maTgan gamomdinare ufleba-movaleobaTa
kuTxiT – valdebulebis Sesrulebis431 moTxovnis (rigiTobis)
`upiratesi~ da `Cveulebrivi~ ufleba.432 gaerTianebuli
materialuri sikeTis marTvisa da kontrolis funqciuri gamijvna,

428 portfolios restruqturizacia cvlis aqcionerebsa da kreditorebs Soris
arsebul saxelSekrulebo urTierTobas firmis ZiriTadi fardobiTi da
salikvidacio Rirebulebis Secvlis saSualebiT. ix. Renneboog, Szilagyi, Corporate
Restructuring and Bondholder Wealth, 2006, P. 7.
429 gansxvavebiT portfolios cvlilebisgan, finansuri restruqturizacia
pirdapir aisaxeba kapitalis struqturaze. am dros saubroben, korporaciis
sakontrolo paketis SeZenis umetesi nawilis sesxiT dafinansebaze e.w. Leveraged
Buy out (LBO) da msgavs meTodebze. ix. Renneboog, Szilagyi, Corporate Restructuring and
Bondholder Wealth, 2006, P. 11. aseve: Vigari, Conflict of Interest of Target Company’s Directors and
Shareholders in Leveraged Buy-outs, ECFR, Vol. 4 No. 3, 2007, P. 347-369.
430 qarTul iuridiul literaturaSi damkvidrebulia `ucxo~ kapitalis cneba,
romelic nasesxebi kapitalis identuri srulad ar aris: ucxo kapitali ufro
farTo cnebiTi kategoriaa, romelic ara marto nasesxeb kapitals, aramed mesame
piris sakuTrebaSi arsebul wilobriv (ara sasesxo) sakuTrebasac moicavs. ix.
Jensen, Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership
Structure, 3 J. Fin. Econ., 1976, P. 53. Sead. burduli, saaqcio samarTlis safuZvlebi,
2010, gv. 243-244. naSromis miznebisTvis, isini SeiZleba urTirTCanacvlebad
terminebad iqnes gamoyenebuli.
431 iqneba es Cveulebrivi samoqalaqo-saxelSekrulebo urTierTobidan
gamomdinare Tu korporaciuli, likvidaciis etapze arsebuli moTxovna.
432 Hamilton, The Law of Corporations, 2000, P. 211.
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kapitalis saxeobaTa da arsis wvdomis gareSe, atipur Sedegs
gamoiRebda. kapitalis, rogorc korporaciis strategiuli niSnis
ganxilva, kontrolis meqanizmisa da saSualebis samarTlebriv
safuZvelTa epilogiT dasruldeba.

4.2.1. kapitali

4.2.1.1. kapitalis klasobrivi determinacia433

ss-is finansuri warmatebis magnituda kapitalis bazris
xelsayreli koniunqturis pirobebSi firmis restrospeqtuli434 da
perspeqtiuli (prognozirebadi) analizis safuZvelze
warmoCindeba. kapitalis struqturuli elementebisa da misi
gansazRvris samarTlebriv-ekonomikuri aspeqtebis ganxilvamde,
mizanSewonilia, kapitalis saxeobaTa samarTlebrivi mimoxilva,
romelic ss-is kapitalis arsis srulfasovani wvdomis siRrmes
gansazRvravs.

zogadi ganmartebiT, kapitali korporaciis mier mogebis
misaRebad qonebis ekonomikuri marTvaa.435 `kapitali~
korporaciulad mowyobili organizaciuli gaerTianebis mimarT
gamoyenebadi terminia, romelic aqcionerTa mxridan gaRebuli
fulis, qonebisa da materialuri dovlaTis akumulirebas
gamoxatavs da samewarmeo saqmianobis ganxorcielebis im miznobriv
fonds warmoadgens, risTvisac korporacia iqna formirebuli.436

kapitalis kontribuciis implicituri sapasuxo qmedeba
sazogadoebis mier aqciaTa gacemaa.437

miuxedavad imisa, rom ekonomistebi kapitals biznesis qonebas
uTanabreben, `kapitalis~ samarTlebrivi dedaarsi438 samewarmeo
saqmianobis mesakuTreTa erTsulovani TanxmobiT gaerTianebuli
investiciis maCvenebelSia (raodenobaSia).439

kapitalis Sesaxeb arsebul koncefciaTa rangireba myar da
`TviTregulirebad~ koncefciad SeiZleba ganxorcieldes. pirveli
SemTxvevis mocemuloba sakanonmdeblo doneze440 gansazRvrul
minimalur sawesdebo kapitalis441 koncefcias exeba, xolo meore
SemTxveva – sazogadoebis kapitalis gansazRvris SemzRudavi
normebis442 ararsebobas.443,444 sawesdebo kapitalis arsi, rogorc

433 ramdenadac naSromis mizans kapitalis klasificirebul saxeobaTa detaluri
kvleva da analizi ar warmoadgens, mimdinare paragrafSi mocemulia
sakorporacio samarTalSi damkvidrebuli kapitalis saxeobaTa zogadi
mimoxilva, rac, Tavis mxriv, naSromis miznis miRwevis damxmare saSualebaa.
434 ganvlil periodSi sameurneo saqmianobis Sedegebis analizi.
435 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 11, 2011, P. 10. Sead. Cox,
Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 354.
436 Booth, Financing the Corporation, 2010, P. 6-7.
437 ix. United Grocers, Ltd. v. United States, 186 F Supp 724.
438 kapitali mravali sasamarTlos ganmartebis sagnad iqca. ix. mag. Randall v.
Bailey, 23 N.Y.S.2d. 173, 179 (Sup. Ct. 1940).
439 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 351.
440 Booth, Financing the Corporation, 2010, P. 288-294.
441 Wanturia, niniZe, mewarmeTa Sesaxeb kanonis komentari, 2002, gv. 59-60.
442 Pinto, Branson., Understanding Corporate Law, 3rd ed., 2009, P. 74.
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wesi, wilis nominaluri Rirebulebis mqone aqciebad dayofaSi
mdgomareobs.  nominalis dadgenas ori ZiriTadi funqciuri mxare
aqvs. pirveli, is aucilebelia aqcionerTa mier korporaciisTvis
gadasaxdeli minimaluri Tanxis gansazRvrisTvis.445 garda amisa,
aqciis minimaluri nominaluri Rirebulebis gansazRvra,
romliTac formirebulia sawesdebo kapitali, korporaciis
dividendis politikis erTgvari direqtivis mimcemia.446 dividendis
ganawilebis447 wyaros korporaciis saSemosavlo namati
warmoadgens.448 namati es aris is ekonomikuri maCvenebeli,
romliTac qonebis wminda Rirebuleba aRemateba kapitals.449

qonebis wminda Rirebulebaa is, riTic aqtivi aRemateba
valdebulebebs.450 dividendis gacemis winapirobaTa Semowmeba
finansur dokumentTa analizSi mdgomareobs.451 misi dadgena
sabalanso monacemTa bazisze xdeba: Tu valdebulebaTa jami
aRemateba fiqsirebul da arafiqsirebul aqtivebs damatebuli
sawesdebo kapitalis jams, saxeze ar aris namati. Sesabamisad,
dividendis gacemis wyaro sazogadoebas ar gaaCnia.452 kapitalis
namatis, sawesdebo kapitalis, nominaluri Rirebulebisa da
dividendis gacemis SezRudvas Soris kavSiri kapitalis
mniSvnelobas naTlad warmoaCens.453

koncefciaTa cvalebadoba kapitalis struqturis, aqedan
gamomdinare ki, kapitalis saxeobaTa cvlilebaze aisaxeba.454

kapitalis saxeobaTa klasificirebaze misi formirebis finansur
instrumentTa cvalebadobac axdens gavlenas. Tu sazogadoebis
kapitali yalibdeba Sida saxsrebis akumulirebis safuZvelze,
iqmneba sakuTari kapitalis mocemuloba455,456 Tu saxezea sasesxo
saSualebiT kapitalis formireba, iqmneba ucxo kapitali,457 xolo

443 burduli, sawesdebo kapitali da misi funqciebi, 2009, gv. 209 da momdevnoni.
444 saqarTveloSi sawesdebo kapitalis evoluciis Sesaxeb, ix. burduli, saaqcio
samarTli safuZvlebi, 2010, gv. 93 da momdevnoni.
445 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 350-352.
446 Booth, Financing the Corporation, 2010, P. 300-302.
447 dividendis aqciebiT gacemis an aqciaTa gayofisTvis utilizireba
specifikur movlenas warmoadgens. misi ganxorcieleba, sazogadoebis menejments
pirdapir namati Semosavlidan ar SeuZlia. direqtorma unda ganaxorcielos
namatis, iqneba es gamomuSavebuli Tu kapitalnamati, kapitalizacia, anu namatis
saangariSo gadacema koproraciis sakuTari kapitalis balansze. kompaniis
balansSi kapitalis momateba direqtorats samarTlebriv SesaZleblobas aZlevs
aqciebis saxiT dividendis gacemaze. sapirispiro qmedebas (arakapitalizirebuli
namatis aqciebis dividendad gacemas) kapitalis bazarze arsebuli regulaciebi
krZalavs. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 548-541.
448 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 520-522.
449 ix. Del. Code Ann. tit. 8, §154.
450 Booth, Financing the Corporation, 2010, P. 303.
451 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 352-353.
452 Booth, Financing the Corporation, 2010, P. 303-305.
453 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 507-561.
454 juReli, kapitalis dacva saaqcio sazogadoebaSi, 2010, gv. 151.
455 Sead. nadaraia, rogava, ruxaZe, bolqvaZe, saqarTvelos sagadasaxado kodeqsis
komentari, 2012, §§1-155, gv. 117-118.
456 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 11, 2011, P. 11.
457 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 237, 243.
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Tu hibridul variantze gamaxvildeba yuradReba, warmodgeba
sakuTari kapitalis Semcveli sesxis safuZvelze formirebuli
kapitali.458

ukve formirebuli (gansazRvruli) kapitalis saxelwodebiTi
sxvaoba misi raodenobrivi da faqtobrivad ganxorcielebuli
niSnidan momdinareobs. partniorTa mier SeTanxmebiT459 dadgenili
kapitalis raodenoba460 sawesdebo, wesdebismieri kapitalia. mas
sxvagvarad Tavdapirveli kapitali,461 naCvenebi kapitalic
ewodeba.462 Tavis mxriv, sakuTari (da ara saaqcio)463 kapitalis
mTel dasaSveb odenobas `nebadarTul kapitals~ uwodeben.464

Tumca es ar niSnavs, rom mocemuli sidide Sevsebulia partniorTa
mier, anu xelmowerili kapitali465 ar niSnavs mis upirobod
Sesrulebas.466 xelmowerili (gacxadebuli) kapitalis aqciebze
aqcioneris uflebis mopovebisTvis gadaxdili Tanxis Sedegad
formirebul kapitals ganaRdebuli, gadaxdili kapitali (paid up
share capital) ewodeba.467 gadaxdis sanacvlod miRebul aqciebs
`ganTavsebuli aqciebi~, xolo gamoSvebul, magram jer srulad an
nawilobriv daufaravi (gadauxdeli, gaunaRdebeli) aqciebis468

Semcvel kapitals - `pirobadebuli~, called up share capital ewodeba,469

romelic sawarmos potenciur kapitals Seadgens.470,471

naTelia, rom kapitalis Tavdapirveli raodenobrivi
maCvenebeli, realurad ganxorcielebuli Tu potenciurad,
konkretul garemoebebze damokidebuli kapitalis Sesruleba
(formireba) kapitalis saxeobaTa Soris terminologiur
marginalur diferencirebas iwvevs, romlis arsic, Teoriul-
praqtikuli kuTxiT, xSir SemTxvevaSi, arsebiTi mniSvnelobis
Semcvelia. maTi homogenizmis ganmapirobebli ki `kapitalis~,

458 juReli, kapitalis dacva saaqcio sazogadoebaSi, 2010, gv. 80-82.
459 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 11, 2011, P. 35-37.
460 Sead. Gevurtz, Corporation Law, 2th ed., 2010, P. 113.
461 burduli, sawesdebo kapitali da misi funqciebi, 2009, gv. 221 da momdevnoni.
462 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 238. Sead. burduli,
sawesdebo kapitali da misi funqciebi, 2009, gv. 226-228.
463 saaqcio kapitalis ganmartebas qarTuli kanonmdebloba iZleva. ix.
saqarTvelos kanoni `komerciuli bankebis Sesaxeb~, pirveli muxlis R)
qvepunqti.
464 mas sxvagvarad gacxadebuli kapitalic ewodeba.
465 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 354-358.
466 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 239.
467 Ferran, Principles of Corporate Finance Law, 2008, P. 101.
468 saubaria iseT aqciebze, romelic gamoSvebulia, anu sazogadoebis mier
miRebul iqna gadawyvetileba aqciaTa konkretuli raodenobis gamoSvebaze
(issued shares), magram misi miRebis sanacvlo Sesruleba, magaliTad, gadaxda,
partnioris mier, jer ar Sesrulebula, anu aqciaze ufleba warmoSobilia
(outstanding  shares), magram misi mesakuTris mier srulad ar aris gadaxdili
aqciis Rirebuleba. Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.
11, 2011, P. 38-40.
469 Ferran, Principles of Corporate Finance Law, 2008, P. 102.
470 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 239.
471 zemoaRniSnuli ori saxeobis gamoxatuleba `mewarmeTa Sesaxeb~ kanonis 59-e
muxlis pirvel punqtSia gatarebuli.
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rogorc sistemuri cnebis qveS gaerTianebaa.472 nebismieri saxiT
investirebuli materialuri dovlaTi, aramaterialuri da
materialuri qonebrivi sikeTe, romelic ss-is samewarmeo
saqmianobis seriozulobisa da ganxorcielebis ekonomikuri
SesaZleblobis determinantia, kapitali ewodeba.473 kapitalis
niuansirebuli klasifikacia Sesrulebis meqanizmebis, Senatanis
ganxorcielebis etapisa da akumulirebuli Tanxmebis warmoSobis
wyaros mixedviT klasificirdeba. msgavsi dayofa kapitalis zogad
determinaciaze, terminologiuri diferencirebis miuxedavad,
arsebiT gavlenas ar axdens.474

4.2.1.2. kapitalis struqtura

korporaciis kapitalizacia, finansuri struqtura da
permanentuli dafinanseba, fasiani qaRaldebis gamoSvebazea
damokidebuli.475 permanentuli dafinanseba moicavs rogorc
Cveulebirv aqciebs, ise privilegirebul aqciebsa da obligaciebs,
romelic grZelvadiani sesxis kategorias ganekuTvneba.476

sazogadoebis samewarmeo saqmianobisTvis saWiro kapitalis
mozidvis gansxvavebuli proceduruli meqanizmebi kapitalis
struqturis formirebis mimarTulebis mimcemia. korporaciis
saqmianobis Seqmnis pirobebi damokidebulia kapitalis
struqturaze.477 kapitalis struqtura, rogorc ekonomikuri, ise
samarTlebrivi gagebiT, aris korporaciis mier biznesis
warmarTvisTvis moziduli saxsrebis erToblioba, romelic
damokidebulia formirebis saSualebebze da wyaroebze.478

korporaciis mier gamoyenebuli kapitalis struqtura
gansazRvravs misi saqmianobis ara mxolod finansur, aramed
operatiul, investiciur aspeqts da gavlenas misi saqmianobis

472 Sead. Booth, Financing the Corporation, 2010, P. 7.
473 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 11, 2011, P. Sead. Booth,
Financing the Corporation, 2010, P. 7.
474 Booth, Financing the Corporation, 2010, P. 6-7.
475 korporaciis kapitalizaciis istoriuli eqskursis Sesaxeb, ix. Baskin, Miranti,
A History of Corporate Finance, 1997, P. 29-213.
476 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 385.
477 kapitalis struqtura, rogorc wesi, gamoiyeneba ekonomikur samecniero
literaturaSi, mis erTgvar samarTlebriv `analogad~ moiazreba sakuTrebis
struqtura e.w. Ownership Structure an finansuri struqtura, e.w. Financial Structure.
Tumca maT Soris substanciuri Sinaarsobrivi sxvaobac arsebobs. ix. Jensen,
Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership Structure, 3 J.
Fin. Econ., 1976, P. 53. Sead. Hansmann, Ownership of the Firm, in: Corporate Law and Economic
analysis, (edit. Bebchuk), 1991, P. 283-288; Armour, Hansmann., Kraakman, What is Corporate Law?
2009, P. 14-15. kapitalis struqtura, ekonomistTa gagebiT, gansxvavebulia
finansuri struqturisgan. es ukanaskneli moicavs mewarme subieqtSi yvela
moTxovnas/valdebulebas, romelic moklevadian procentian sesxebsa da
gadasaxdel finansur angariSebs moicavs (account payable), im fonze, rodesac
ekonomistebi kapitals industriul ekonomikur cirkulaciaSi myof mTel
qonebas uwodeben. ix. Klein, Coffee, Business Organization and Finance, 2007, 10th ed., P. 352.
Sead. Gevurtz, Corporation Law, 2000, P. 112-116.
478 Baker, Martin, Capital Structure and Corporate Financing Decitions: Valuation, Strategy and Risk
Analysis for Creating Long-Term Shareholder Value, 2011, P. 1.
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Sedegebze axdens.479 igi, aseve, gansazRvravs finansuri
mdgradobisa da gadaxdisunarianobis dones, rac, saboloo jamSi,
ayalibebs momgebianobisa da riskebis sasurvel Tanafardobas
korporaciis ganviTarebis procesSi.480 amisaTvis, aucilebelia,
optimaluri kapitalis struqturis uzrunvelyofa. ukanasknelis
Seqmnis safuZveli ki materialuri dovlaTis mozidvis
gansxvavebul meqanizmebSi481 mdgomareobs.482

kapitalis struqtura, korporaciis mikuTvnebis formis
mixedviT, warmoadgens sakuTari da nasesxebi finansuri
instrumentebis Tanafardobas,483 romelic samewarmeo saqmianobis
procesSi gamoiyeneba.484 wminda samarTlebrivi gagebiT, kapitalis
formireba investoris investiciis ekonomikuri realizaciis
Sedegia. kapitalis struqturis determinanti ki misi formirebis
saSualebaTa (investiciebis) wyaroa. korporaciis finansuri
struqtura damyarebulia saqmianobisTvis saWiro kapitalis
mozidvasa da moziduli kapitalis ekonomikuri cirkulirebis
Sedegad miRebuli Semosavlebis mewileTa Soris ganawilebaze.485

dividendis ganawilebaze uflebis damdgeni investoris sakuTrebis
struqturaa.486 Tumca, kapitalis struqtura gansazRvravs ra
korporaciis strategiasa da masTan dakavSirebul pirebTan
urTierTobas,487 arapirdapir zegavlenas mewiles sakuTrebis
struqturazec axdens.488 kapitalis struqturis korporaciuli
strategia489 sazogadoebis sicocxlisunarianobis anu saqmianobis
xangrZlivobis indikatoria.490

kapitalis struqturasa da korporaciaTa dauflebas Soris
pirdapiri kavSiri arsebobs, romelic korporaciuli kontrolis
Teoriidan (~Corporate Control Theory~) gamomdinareobs. korporaciuli

479 Moradoglu, Sivaprazad, Capital Structure and Returns, 2011, P. 75-90.
480 kakulia, baxtaZe, TuTberiZe, korporaciis finansebi, 2006, gv. 274.
481 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 234.
482 Bessler, Drobetz, Kazemieh, Factors Affecting Capital Structure Decision, 2011, P. 17-37.
483 Booth, Financing the Corporation, 2010, P. 7.
484 Sead. juReli, kapitalis dacva saaqcio sazogadoebaSi, 2010, gv. 233.
485 Gevurtz, Corporate Law, 2000, P. 112. gasacemi dividendi kombinirebul
damokidebulebas iCens ss-is wminda mogebis maCvenebelsa da menejmentis
gadawyvetilebaze, anu ekonomikur-samarTlebriv faqtorebze. samarTlerivi
diskreciis damdgeni `mewarmeTa Sesaxeb~ kanonis me-8 muxlia. rac Seexeba wminda
mogebas, is pirdapirproporciuladaa damokidebuli kapitalis struqturaze. ix.
Frank, Goyal, Profits and Capital Structure, 2009, P. 1-16.
486 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 14-15.
487 Parsons, Titman, Capital Structure and Corporate Strategy, 2007, P. 3.
488 magaliTad, ss-m Secvala kapitalis nominaluri Rirebulebis mqone aqciaTa
klasobrivi politika strategiuli mimarTulebis cvlilebis safuZvelze da
moaxdina aqciaTa konversia, konsolidacia an misgan gamomdinare sxva
uflebrivi restruqturizacia. Sead. La Rocca, Capital Structure and Corporate Strategy,
2011, P. 44-49.
489 La Rocca, Capital Structure and Corporate Strategy, 2011, P. 41-56. am dros saubari
SesaZlebelia korporaciis mxridan kapitalis dacvisken mimarTul an misi
dacvisTvis Sesrulebul strategiul sakanonmdeblo Tu TviTregulirebad
qmedebaTa erTobliobaze. ix. juReli, kapitalis dacva saaqcio sazogadoebaSi,
2010, gv. 21 da momdevnoni, 118 da momdevnoni.
490 Parsons, Titman, Capital Structure and Corporate Strategy, 2007, P. 2-10.
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kontrolis Teoriis mixedviT, korporaciuli dauflebis etapze,
kapitalis struqtura posttranzaqciul Sedegebze arsebiT
gavlenas axdens. mas pirdapiri efeqti aqvs menejmentsa da gare
investorTa Soris xmis uflebaTa gadanawilebaze.491

Tavis mxriv, kapitalis formirebis heterogenuli wyaroebi
misi struqturis or gansxvavebul aspeqts ayalibebs. pirveli, es
aris kapitalis struqturis samarTlebrivi mocemuloba, romelic
korporaciis finansuri struqturis tolfasia da logikur
ganviTarebas kapitalis provaiderTa sakuTrebis struqturaze
povebs. meore, es aris kapitalis struqturuli elementebis (da
misi Camoyalibebis) ekonomikuri aspeqtebi, romelic samarTlis
ekonomikuri analizis Sesaxeb arsebul samecniero literaturaSi
or ZiriTad Teoriamde492 konkretdeba.

4.2.1.2.1. kapitalis struqturisa da misi formirebis samarTlebrivi

aspeqtebi

kapitalis struqturis formireba warmoebs misi TiToeuli
Semadgeneli nawilis TaviseburebaTa gaTvaliswinebiT. ss-Si aseT
Taviseburebas sargeblisa da Zalauflebis ganawileba
warmoadgens, romelic sazogadoebis finansuri struqturidan
gamomdinareobs.493 kapitaluri tipis sazogadoebis finansuri mxare
aqcionerTa SeTanxmebis sagania. SeTanxmebis miRweva, romliTac
aqcionerebi sazogadoebis angariSze TavianTi Senatanebis
gadacemas isaxaven miznad, korporaciul samarTlebriv aqtSi,
kerZod, wesdebaSi formirdeba.494 wesdebiT gaTvaliswinebuli
kapitalis formirebis ZiriTadi sazrisi misi eqvivalenturi
sakuTrebis struqturis Seqmnaa.495 kapitalis formirebis procesSi
monawile piri wilis SeZeniT xdeba sazogadoebis partniori.496

partniorTa sawesdebo SeTanxmebis etapze xdeba (a) ss-is
dafinansebis saSualebebsa da (b) moziduli kapitalis saTanado
Rirebulebisa da uflebebis mqone sxvadasxva klasis aqciaze
(fasian qaRaldze) Sejereba.497

pirvel SemTxvevaSi, korporacia  statikurad gansazRvravs
ori saxis `fasiani qaRaldis~498 meSveobiT sazogadoebis
dawyebiTi, Tavdapirveli499 kapitalis mozidvas. am ukanasknelidan
pirveli, ss-is Sidaorganuli, anu damfuZnebel partniorTagan
sazogadoebis dafinansebis meqanizmSi mdgomareobs, rac,
samarTlebrivad, wevris statusis mopovebiT sruldeba.
dafinansebis aseT saxes `sakuTari, Sida saxsrebiT~ finansuri
struqturis Seqmnas uwodeben, xolo mis safuZvelze mozidul

491 Moradoglu, Sivaprazad, Capital Structure and Returns, 2011, P. 82.
492 e.w. The Pecking Order Theory da The Static Trade off Theory.
493 Gevurtz, Corporate Law, 2000, P. 113.
494 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 180 da momdevnoni.
495 Gevurtz, Corporate Law, 2000, P.114.
496 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 235.
497 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 114.
498 e.w. equity securities da “debt” securities.
499 Sead. burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 151.
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kapitals – sakuTar kapitals.500 wesdebis mixedviT,501 sakuTari
kapitali502 xarisxdeba or ZiriTad fasian qaRaldad: Cveulebriv
da privilegirebul aqciad.503 am etapze ikveTeba dafinansebis
saSualebis pirvel meqanizmsa (equity financing) da moziduli
kapitalis gansazRvruli Rirebulebisa da uflebebis mqone
aqciebad dayofas Soris kavSiri: equity financing mimwodebeli
pirisTvis uzrunvelyofs mewarme subieqtTan
korporaciulsamarTlebriv urTierTobas da misgan (wevrobidan)
gamomdinare ufleba-movaleobebs,504 romelic iwyeba wevris
statusis SeZeniT da mTavrdeba misi SewyvetisTanave.505 kapitalis
struqturuli formirebis aRniSnuli meToduri strategia
qonebrivi sikeTis riskian investicias warmoadgens.506

sazogadoebisa da misi wevris kavSiris korporaciul-
samarTlebriv urTierTobad Seracxva an arSeracxva ss-is
kapitalis struqturis formirebis meqanizmTa klasifikatoris
rolsac TamaSobs. yvela angariSvaldebuli ss-is mdgradi
kapitalis struqturis Semadgeneli nawilia sesxi.507 kerZod, meore
SemTxvevaSi, rodesac saubaria kapitalis struqturirebis
arakorporaciulsamarTlebrivi saxsrebis gamoyenebiT
ganxorcielebaze, korporaciasa da kapitalis mimwodebels Soris
korporaciulsamarTlebrivi urTierTobis nacvlad, rogorc wesi,
samoqalaqosamarTlebrivi, ufro konkretulad, valdebulebiT-
samarTlebrivi kavSiria saxeze.508 mxedvelobaSia sasesxo
valdebulebiTi urTierToba sazogadoebasa da mesame pirs Soris
ucxo kapitalis mozidvis Taobaze.509

mesame pirebTan valdebulebiT mboWav samarTlebriv
urTierTobaSi SesvliT kapitalis mozidvas, zogadad, aqcionerTa
krebis gadawyvetileba ar sWirdeba.510 mocemul SemTxvevas
kapitalis struqturis `sesxis~ saSualebiT formireba ewodeba.511

Debt financing-is dros,512 korporaciasa da kapitalis mimwodebel
mesame pirebs (ZiriTadad sabanko da sadazRvevo seqtors) Soris513

500 equity capital. magaliTad, debt-sa da equity-is gamijvnisTvis, ix. Booth, Financing the
Corporation, 2010, P. 10-14, 602-605; Hariton, Distinguishing Between Equity and Debt in the Financial
Environment, 49 Tax L. Rev., 1994, P. 499-501.
501 Gevurtz, Corporate Law, 2000, P. 117.
502 ix. burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 237-243.
503 Hamilton, The Law of Corporations, 2000, P. 211.
504 Gevurtz, Corporate Law, 2000, P. 118-120.
505 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 357-359.
506 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 121.
507 Booth, Financing the Corporation, 2010, P. 589.
508 Sead. French, Mayson, Ryan, Company Law, 26th ed., 2009-2010,  P. 342-347.
509 burduli, saaqcio samarTlis safuZvlebi, 2010, gv. 243-244.
510 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 386.
511 debt financing. ix. Ferran, Principles of Corporate Finance Law, 2008, P. 313 et seq.
512 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 388-391.
513 am dros sabanko seqtori erTgvari Suamavlis rols TamaSobs fuladi
nakadis provaidersa da korporacias Soris. ix. Ferran, Principles of Corporate Finance
Law, 2008, P. 54.
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yalibdeba valdebulebiTi514 da ara korporaciulsamarTlebrivi
urTierToba.515 Tu korporaciis kapitalis Sida saxsrebiT
dafinansebas partniorisTvis SezRuduli pasuxismgeblobis
mopovebis dadebiTi Tavisebureba axasiaTebs,516 sasesxo dafinanseba
obligaciis517 mflobelisTvis, privilegirebuli aqciis
mflobelis msgavsad, korporaciis likvidaciis an valdebulebis
Sesrulebis etapze,518 upiratesi uflebaaRmWurveli finansuri
instrumentia.519 Sedegad, meore etapze520 ikveTeba dafinansebis
saSualebis meore meqanizmsa (debt financing) da moziduli kapitalis
gansazRvruli Rirebulebisa da uflebebis mqone aqciebad dayofas
Soris kavSiri: es, ZiriTadad, sasesxo valdebulebiT
urTierTobaSi gamoixateba,521 romelic, upiratesad, korporaciasa
da mesame pirs Soris arsebobs.522

investoris kapitalis formirebis finansur instrumentTa
xelmisawvdomi speqtri profilirebulia. korporacias SeuZlia
SesTavazos investors nebismieri wyobis, uflebrivi struqturisa
da pirobis matarebeli fasiani qaRaldi.523 finansur instruments
Sinaarsobrivi determinaciis avtonomiuri gansazRvris
SesaZlebloba finansebis mozidvis saSualebebs elastiur saxes
aniWebs. misi klasikuri gamovlineba hibriduli dafinansebis

514 saqme exeba sasesxo  dafinansebis iseT saxeobas, rogoric aris obligacia,
romelic SesaZloa sesxis xelSekrulebiT aqciebSi konvertirebadi fasian
qaRaldad gardaqmnis perspeqtiviT sargeblobdes. ix. Renneboog, Szilagyi, Corporate
Restructuring and Bondholder Wealth, 2006, P. 1-17; Hamilton, The Law of Corporations, 2000, P. 215-
219; Gevurtz, Corporate Law, 2000, P. 142-146; Bevans, Business Organizations and Corporate Law,
2007, P. 254; Ferran, Principles of Corporate Finance Law, 2008, P. 511 et seq.
515 Ferran, Principles of Corporate Finance Law, 2008, P. 54-56.
516 Pinto, Branson., Understanding Corporate Law, 3rd ed., 2009, P. 73.
517 obligaciaTa saxeebisTvis, ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,
vol. 3, 2010, P. 391-401; Quindry, Bonds and Bondholders, vol. 1, 2002, P. 2-76.
518 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 121-135.
519 ix. Renneboog, Szilagyi, Corporate Restructuring and Bondholder Wealth, TILEC Discussion Paper,
DP 2006-007,  2006, P. 6; Gevurtz, Corporate Law, 2000, P. 139-142.
520 arsebobs ss-is kapitalis struqturis formirebis mesame, hibriduli
variantic: rodesac sazogadoebis dafinanseba xdeba sesxis xelSekrulebis
safuZvelze, xolo am sesxis gamcemi korporaciis aqcioneri piria.
sakorporacio samarTalSi mas hibridul safinanso instruments uwodeben,
romelic zemoaRniSnuli orive dafinansebis saSualebaTa Semadgenel elementTa
kombinirebul variants warmoadgens. es aris e.w. shareholder loans. ix. Gevurtz,
Corporate Law, 2000, P. 147-152. qarTulad: burduli, saaqcio samarTlis safuZvlebi,
2010, gv. 235-236; 244-245. Sead. juReli, kapitalis dacva saaqcio sazogadoebaSi,
2010, gv. 80-83.
521 Tu sesxis xelSekrulebiT sasesxo fasiani qaRaldi aqciebSi konvertirebadi
ar aris. aRniSnuli meqanizmiT, aseve saaqcio ofcionis gziT gazrdil kapitals
pirobiT kapitals uwodeben. ix. juReli, kapitalis dacva saaqcio
sazogadoebaSi, 2010, gv. 95-96.
522 samarTlis komentaturul literaturaSi gatarebulia azri, rom
korporaciis sasesxo da sakuTari kapitaliT dafinansebas Soris iuridiuli
zRvari, faqtobrivad, ar arsebobs da msjelobis sagnad qceuli demarkaciuli
xazi da mis Sedegad Camoyalibebuli samarTlebrivi sxvaoba, gamijvnis
bundovani standartebis gamoyenebis Sedegs warmoadgens. ix. Lind, Schwarz, Lathrope,
Rosenberg, Fundamentals of Business Enterprise Taxation, 3th ed., 2005, P. 474.
523 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 387.
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instrumentis praqtikuli realizebaa, romelsac ori
kombinirebuli saxasiaTo debuleba ganapirobebs. pirveli, sasesxo
kapitalis mozidva sagadasaxado miznebisTvis, romelsac ormagi
dabegvris Tavidan aridebis motivi aqvs,524 xolo meore, sakuTari
kapitalis mozidviT samewarmeo saqmianobis ganxorcielebis
ekonomikuri berketis Seqmna, romelic regulatoruli, finansuri
reitingebisa da safinanso angariSgebis miznebisTvis optimalur
strategiul saSualebas warmoadgens.525 hibriduli dafinansebis
instrumentis praqtikuli gamoyeneba, rogorc wesi, msxvili
korporaciis safinanso arsenalSia. aRsaniSnavia, rom
privilegirebuli aqcia, xSirad, sasesxo da sakuTari kapitalis
hibridul526 variantad ganixileba.527

sakorporacio samarTlebriv WrilSi, kapitalis struqtura
sazogadoebis finansuri struqturis eqvivalentia,528 romelic
samarTlebriv perspeqtivaSi, kapitalis mozidvis saSualebebSi
diferencirdeba, rac, Tavis mxriv, kapitalis saxeobaTa
mravalferovnebas ganapirobebs.529 ss-is kapitalis struqturis
samarTlebrivi aspeqtebi fasian qaRaldTa klasobriv da maTi
sxvaobis safuZvelze gamijnul aqciaTa saxeebamde daiyvaneba.530

ss-is kapitalis struqturis samarTlebrivi bazisis
paralelurad, aranakleb mniSvnelovania kapitalis struqturis
Seqmnis ekonomikuri elementebi, ramdenadac ukanasknels bazrisa
da bazarze funqcionirebadi korporaciis ganviTarebis
strategiuli midgoma  da am midgomis realizebadi Sedegi
gansazRvravs.

4.2.1.2.2. kapitalis struqturisa da misi formirebis ekonomikuri
aspeqtebi

kapitalis struqturis Sinaarsobrivi elementebis gansazRvra,
ekonomikuri kuTxiT,531 sakvanZo sakiTxia. kapitalis optimaluri
struqtura532 warmoadgens korporaciis sakuTari da ucxo
finansuri instrumentebis iseT Tanafardobas, romlis drosac
uzrunvelyofilia korporaciis sabazro Rirebulebis
maqsimalizacia.533 amis sapirwoned,534 arsebobs azri, rom

524 Booth, Financing the Corporation, 2010, P. 8; Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of
Corporate Taxation, 8th ed., 2012, P. 115.
525 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 135.
526 Haas, Corporate Finance, 2011, P. 416-419.
527 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 3, 2010, P. 387; Booth, Financing
the Corporation, 2010, P. 9.
528 Sead. Klein, Coffee, Business Organization and Finance, 2007, 10th ed., P. 352-354.
529 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 73-74.
530 juReli, kapitalis dacva saaqcio sazogadoebaSi, 2010, gv. 233-235.
531 kapitalis struqturis analizi iuridiul doqtrinaSi, rogorc wesi,
ekonomikur dogmatur-Teoriul codnazea damyarebuli. Sead. Ferran, Principles of
Corporate Finance Law, 2008, P. 62-65. Sesabamisad, mimdinare paragrafSi, swored, aseTi
analizia SemoTavazebuli. Sead. Ferran, Principles of Corporate Finance Law, 2008, P. 62-65.
532 Frydenberg, Capital Structure Theories and Empirical Tests: An Overwiev, 2011, P. 129-139.
533 Mao, Interaction of the Debt Agency Problems and Optimal Capital Structure: Theory and Evidence,
2002, P. 1-3, 11-21.
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gamarTulad funqcionirebadi bazris monawile firma da misi
Rirebulebis zrda kapitalis struqturaze ar aris damokidebuli,
e.w. Modigliani-Miller Teoria.535 maT gansazRvres ramdenime
Sinaarsobrivi elementi kapitalis struqturis ararelevanturi
bunebis Sesaxeb536 misi Rirebulebis zrdis etapze.537 magram, Tu
kapitalis struqtura ararelevanturia modiliani-mileris
Teoriis mixedviT,538 maSin realur sabazro urTierTobebSi unda
arsebobdes misi relevanturobis539 dadgenis kriteriumebic.540 am
kriteriumebis Semajamebel meTodad, ekonomistebis mier,
gamoyenebul iqna kapitalis struqturis gansazRvris The Pecking
Order Teoria541 da The Static Trade off Teoria542, romelic,
Sinaarsobrivad,543 modiliani-mileris Teoremidan momdinareobs.544

Trade off Teoriis amosavali debuleba545 mdgomareobs imaSi, rom
korporacia wyvets sazogadoebis kapitalis ra nawili unda iqnes
sasesxo finansuri instrumentebiT moziduli da ra nawili –
sakuTari (Sida) kapitalis gziT momatebuli. aRniSnuli Teoriis
mixedviT, firmis optimaluri kapitalis struqturis Seqmna
aucileblad moicavs sasesxo dafinansebas.546 gansxvavebiT Trade off
Theory-gan,547 Pecking Order Theory548 korporaciis kapitalis mozidvis
upirates saSualebad Sida resursebsa da finansebs moiazrebs.549

`uaryofiTi Tanafardobis~ Teoriis midevnebisas, sazogadoeba
amjobinebs Sida dafinansebas gare saxsrebis mozidvas, Tu is
fasiani qaRaldebis emisias awarmoebs.550

kapitalis struqturis formirebis ekonomikuri determinanti,
iseve rogorc samarTlebrivis dros, kapitalis mozidvis
saSualebebi551 da am saSualebaTa ganmsazRvrel kriteriumebze

534 Frydenberg, Capital Structure Theories and Empirical Tests: An Overwiev, 2011, P. 139-141.
535 Modigliani-Miller Theorem. Modigliani, Miller, The Cost of Capital, Corporation Finance and The
Theory of  investments, 1958, P. 261-297.
536 ekonomikuri aspeqtebis Sesaxeb, ix. Tirole, The Theory of Corporate Finance, Princeton
University Press, 2006, P. 77-80.
537 Frydenberg, Theory of Capital Structure – A Review, 2004, P. 3.
538 Cheremushkin, Capital Structure Irrelevance: The Modigliani-Miller Model, 2011, P. 151-169.
539 Frydenberg, Theory of Capital Structure – A Review, 2004, P. 3.
540 Welch, The Determinant of Capital Structure, 2002, P. 7-10; Parsons, Titman, Capital Structure and
Corporate Strategy, 2007, P. 8-10.
541 e.w. uaryofiTi Tanafardobis Teoria.
542 e.w. statikuri kompromisis Teoria.
543 Sead. Timmer, Undesrtanding The Fed Model, Capital Structure, and Then Some, 2012, P. 1, 4-10.
544 Frydenberg, Theory of Capital Structure – A Review, 2004, P. 9-25.
545 Moradoglu, Sivaprazad, Capital Structure and Returns, 2011, P. 78-79.
546 Frydenberg, Theory of Capital Structure – A Review, 2004, P. 7.
547 Frank, Goyal, Profits and Capital Structure, 2009, P. 3-5.
548 Moradoglu, Sivaprazad, Capital Structure and Returns, 2011, P. 79-80.
549 Frank, Goyal, Testing The pecking Order Theory of Capital Structure, 2000, P. 1-10.
550 Frydenberg, Theory of Capital Structure – A Review, 2004, P. 23-24.
551 rogorc wesi, damkvidrebulia sxvadasxva kompaniaSi kapitalis struqturis
gansxvavebis ganmapirobebeli sami mTavari hipoTeza: tranzaqciaTa Rirebulebis,
asimetruli informaciisa da sagadasaxado reJimis hipoTeza. ix. Frydenberg, Theory
of Capital Structure – A Review, 2004, P. 8-12; Klein, Coffee, Business Organization and Finance, 2007,
10th ed., P. 380-382.
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dafuZnebuli Teoriebia.552 amasTan, myarad argumentirebul
pozicias warmoadgens, rom kapitalis struqturis formirebis
mZlavri ganmapirobebeli faqtori korporaciis finansuri gasaWiri
da aramyari sabazro mdgomareobaa,553 romelic pirdapir kavSirSia
firmis masStabebTan.554 finansuri sirTule gadaWras moiTxovs.555

es ki sazogadoebas gare kapitalis mozidvisken ubiZgebs sasesxo
dafinansebis (mag., Leveraged Buy Out-is dros) saSualebis556 da ceteris
paribus557 meTodis gamoyenebis gziT,558 rac, Tavis mxriv,
korporaciis dasaqmebulTa doneze,  saxelfaso ganakveTebze,
gayidvebis donesa da, rac MmTavaria, firmis saqonlis sabazro
Rirebulebaze, korporaciis ekonomikur miznebze559 aisaxeba.560

kapitalis struqtuirebis saSualebebi garkveuli
TaviseburebebiTac xasiaTdeba. korporaciis sakuTari kapitalis
buneba gamoixateba misi mozidvis simartiveSi, ramdenadac
gadawyvetileba miiReba mxolod mesakuTreebisa da menejerebis
mier; mogebis warmoqmnis maRali SesaZleblobiT, ramdenadac misi
gamoyenebisas saWiro ar aris sasesxo procentis gadaxda; aseve,
korporaciis finansuri mdgradobisa da gadaxdisunarianobis
uzrunvelyofiT grZelvadian periodSi.561 rac Seexeba ucxo,
nasesxebi kapitalis Taviseburebebs, giraos an Tavdebobis
arsebobisas is gamoirCeva mozidvis sakmaod farTo
SesaZleblobebiT da korporaciis finansuri potencialis zrdis
uzrunvelmyofi xasiaTiT. dabolos, nasesxebi kapitali gamoirCeva
finansuri rentabelobis matebis unariT, romelic miiRweva
`sagadasaxado efeqtis~562 gamoyenebis xarjze.563

sabolood, korporaciis kapitalis struqturis gansazRvris
sxvadasxva faqtobrivi Tu Sinaarsobrivi elementis detaluri
analizis miuxedavad, `kapitalis struqtura jer kidev gamoucnob,
enigmatikur movlenad rCeba~ (Capital Structure Remains Enigmatic).564

552 ekonomikur literaturaSi arsebobs sasesxo dafinansebis TeoriaTa erTgvari
ierarqiuli klasifikacia. magaliTad, kapitalis struqturis Teoriis qve
Teoriad statikuri kompromisis Teoria ganixileba, xolo am ukanasknelis
subtipad - e.w. `sasesxo dafinansebis pozitiuri Teoria~ (Positive Theory of Debt
Financing), anu saxezea Teoria-TeoriaSi. ix. Frydenberg, Theory of Capital Structure – A
Review, 2004, P. 8.
553 Miglo, Trade-Off, Pecking Order, Signaling and Market Timing Models, 2011, P. 171-185.
554 Parsons, Titman, Capital Structure and Corporate Strategy, 2007, P. 8-18.
555 Sanyal, Economic, Regulatory and  Industry Effects on Capital Structure, 2011, P. 211-228.
556 Parsons, Titman, Capital Structure and Corporate Strategy, 2007, P. 3.
557 Renneboog, Szilagyi, Corporate Restructuring and Bondholder Wealth, 2006, P. 11.
558 magaliTad, korporaciuli obligaciebis gamoSvebis gziT. ix. Ferran, Principles
of Corporate Finance Law, 2008, P. 511 et seq.
559 Smythe, Shareholder Democracy and The Economic Purpose of The Corporation, 2006, P. 2-18.
560 Parsons, Titman, Capital Structure and Corporate Strategy, 2007, P. 4.
561 sakuTari kapitali xom kreditorTa winaSe pasuxismgeblobis moculobis
masStabia.
562 rac sruldeba mogebaze gadasaxadis gadaxdisas dasabegri bazidan mis
momsaxurebaze gaweuli danaxarjebis amoRebiT.
563 kakulia, baxtaZe, TuTberiZe, korporaciis finansebi, 2006, gv. 274-277.
564 Chiriniko, Anuja R. Singha, 2000, miTiTebulia: Frydenberg, Theory of Capital Structure – A
Review, 2004.
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gamoikveTa kapitalis, rogorc ss-is strategiuli
maxasiTeblebidan ori mniSvnelovani elementi: kapitalis
struqtura da misi dagegmarebis strategiul kriteriumTa
rangireba samarTlebriv da ekonomikur aspeqtTa kuTxiT da meore,
kapitalis formirebis sxvadasxva saSualebaTa gamoyenebiT
raodenobrivi Tu faqtobrivi ganxorcielebis kriteriumTa
bazisze kapitalis saxeobaTa klasificireba.

ss-is Sinaarsobrivad meore strategiul elements, kapitalTan
erTad, warmoadgens kontroli, romelic aqcionerTa sakuTrebasa
da menejmentis,  ucxo organosTvis gadacemuli qonebis marTvis
process Soris balansis SemanarCunebeli umTavresi meqanizmia.

4.2.2. kontroli, rogorc ss-is aqcioneris sakuTrebis
struqturidan gamomdinare ufleba

4.2.2.1. kontrolisa da sakuTrebis gamijvna

Tanamedrove korporaciis centraluri saxasiaTo elementi
sakuTrebisa da kontrolis gamijvna565 anu sakuTrebisa da
kontrolis korporaciul urTierTobaSi monawile sxvadasxva
subieqtis xelSi moqcevaa.566 is damaxasiaTebelia `Ria~
korporaciebisTvis, sadac sakuTreba (aqcionerTa) da kontroli
(menejmenti) erTmaneTisgan gancalkevebulia.567 sakuTrebisa da
kontrolis568 gamijvnas569 adolf berlisa da gardian minsis
fundamenturi naSromi570 udevs safuZvlad,571 romelic dodisa da
berlis debatebis bazisze Seiqmna.572 korporaciisTvis
damaxasiaTebeli sakuTrebisa da kontrolis kapitalisturi
fundamenti or subtipad iyofa: sakuTrebisa da kontrolis
funqcionaluri573 da intrinsikuli gamijvna.574

kontrolis uflebas korporaciis mesakuTreTa struqtura
warmoSobs.575 paralelurad, korporaciuli kontrolis
urTierToba aris menejments, aqcionersa da korporacias Soris

565 Tirole, The Theory of Corporate Finance, 2006, P. 15-20.
566 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 481.
567 ix. Posner, The  Economic  Analysis  of   Law, 2007, P. 409.
568 kontrolis definicia mocemulia aSS-s fasiani qaRaldebis federalur
kanonSi: “ The term control (including icontrolling, controlled by and under common control with)
means a possession, direct or indirect, of the power to direct  or cause the direction of the management
and policies of a person, whether through the ownership of voting securities, by contract, or
otherwise”).ix. SEC Rule 405.
569 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 97-98.
570 Berle,  Means, The Modern Corporation and Private Property, 1932.
571 Armour, Gordon, The Berle-Means Corporation in 21st Century, 2008, P. 6.
572 Bratton, Wachter, Shareholder Primacy’s Corporatist Origins: Adolf Berle and The Modern
Corporation, The Journal of Corporation Law, 2008, P. 100 et seq., 122-135.
573 sakuTrebisa da kontrolis funqcionalur diferencireba adam smitidan
iRebs saTaves. ix. Smith, An investigation into the Wealth of Nations, Bantam, 2003 reprint, at 941,
miTiTebulia: Eugenio S. de Nardis, Financial Derivatives and the Intrinsic Separation of Ownership
and Control, Studi e Note di Economia, 2009.
574 Eugenio S. de Nardis, Financial Derivatives and the Intrinsic Separation of Ownership and Control,
Studi e Note di Economia, 2009, P. 3-11, 15.
575 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 14.
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fiduciuri kavSiri.576 korporaciis sakuTrebis struqtura
SeiZleba iyos koncentrirebuli577 an danawilebuli,578

mimofantuli,579 romelic ramdenime urTierTgansxvavebuli
monawilis interess aerTianebs.580 mcire aqcioners msxvili
korporaciis menejmentSi monawileobis interesi wilis
proporciulad mcire aqvs. mis sakuTrebaSi arsebuli sainvesticio
portfolio imdenad diversificirebulia sxvadasxva kompaniaSi
investirebis meSveobiT, rom mas romelime konkretuli sawarmos
marTvaSi pirdapiri monawileobis sakmarisi interesi ar gaaCnia.
aqcioneri aris pasiuri investori,581 romelsac, kreditoris
msgavsad, kompaniis mimarT aqvs finansuri interesi da ara
menejeruli interesi.582 es aris aqcionerTa aqtivizmis sapirispiro
– menejerialisturi apaTea.583 Sesabamisad, aqcioneri `qiraobs~
warmomadgenels aRmasrulebeli organos saxiT, romelic mis mier
dabandebul kapitals yoveldRiur operaciul organizebasa da
kontrols gauwevs.584 menejmentis mier marTuli korporacia
sargeblis maqsimalizebisken mimarTul samarTalsubieqts
warmoadgens, sadac sakuTrebisa da kontrolis gamijvnas erTi
mTavari problematika axasiaTebs. es aris mesakuTreTa darwmuneba,
rom misi warmomadgeneli (menejmenti) yvelafers akeTebs
sargeblis maqsimalizaciisTvis.585 am etapze pasiur investors
safrTxe or ganzomilebaSi emuqreba. pirveli, araswori
menejmentis Sedegad sargeblis miuRebloba da investiciisTvis
safrTxis Seqmnaa. aRniSnuli safrTxe nakleb seriozuli
ekonomikuri Sedegis matarebelia. mas ar axasiaTebs piradi
daintereseba, Tumca mcdarma menejerulma gadawyvetilebam,
SesaZloa, korporacia gakotrebamde miiyvanos. gansakuTrebiT
uaryofiTi Sedegebis matarebelia, rodesac menejmenti
kompetenturia, magram piradi dainteresebis farglebSi marTavs
korporacias.586 am dros dgeba principal-agents Soris
warmoSobili fiduciur urTierTobaTa587 darRvevis safrTze.588

farTo kompetenciiT aRWurvili `nebis aRmsrulebeli~ organo,589

576 Bayne, The Philosophy of Corporate Control, 1986, P. 99.
577 makontrolebeli aqcioner(eb)is (Blockholder an Controling shareholders) arsebobis
SemTxvevaSi. ix. Armour, Gordon, The Berle-Means Corporation in 21st Century, 2008, P. 8-13.
578 mcire aqcionerTa simravlis (Dispersed Ownership) SemTxvevaSi, rodesac
koncentrirebulad makontrolebeli piri ar arsebobs, rasac ganapirobebs
firmis sidide. ix. Demsetz, Lehn, The Structure of Corporate Ownership: Causes and
Consequences, Journal of Political Economy, 1985, P. 1155 et seq.
579 Bebchuk, Roe, A Theory of Path Dependence in Corporate Ownership and Governance, 1999, P. 1.
580 Easterbrook, Fischel, The Corporate Contract, in: Corporate Law and Economic analysis, Edit.
Lucian Arye Bebchuk, 1991, P. 188.
581 Parkinson, Corporate Power and Responsibility, 1993, P. 54.
582 Posner, The  Economic  Analysis  of   Law, 2007, P. 410.
583 Fairfax, Shareholder Democracy, 2011, P. 148.
584 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 482.
585 Sead. Parkinson, Corporate Power and Responsibility, 1993, P. 56.
586 Posner, The  Economic  Analysis  of   Law, 2007, P. 410-411.
587 Sead. Bayne, The Philosophy of Corporate Control, 1986, P. 109, 125-154.
588 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 481-483.
589 Bayne, The Philosophy of Corporate Control, 1986, P. 110.
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droTa ganmavlobaSi, sxvadasxva normatiuli regulaciebiT
dabalansda da metnakleb kontrols daeqvemdebara. miuxedavad
sakontrolo regulaciebisa da korporaciuli marTvis normebis
gamkacrebisa, aRmasrulebeli organos makontrolebel da
mesakuTreTa `rwmenis gasamyarebel~  mTavar strategiad, rom is
(menejmenti) moqmedebs sargeblis gaumjobesebis miznebidan
gamomdinare, korporaciuli kontrolis bazari da aqcionerTa
aqtivizmi rCeba.590

kontroli korporaciaSi finansuri monawileobis
tipologiidan gamomdinareobs. misi warmoSoba sazogadoebis
kapitalizaciis saSualebazea damokidebuli. kapitali
investirebuli unda iyos sakuTari kapitalis jgufidan, romelic
wevris statusis mopovebas ganapirobebs. korporaciisTvis
gaRebuli kontribucia subieqts sawarmoSi finansuri
monawileobisa da kontrolis meqanizms warmouSobs, gansxvavebiT
sasesxo dafinansebisgan, sadac finansuri da sakontrolo
monawileoba erTmaneTisgan substanciurad gamijnulia.591 nebismier
SemTxvevaSi, firmis sakuTreba ori ZiriTadi segmentisgan Sedgeba:
kontrolis (menejmentis saSualebiT) realizebisa da darCenili
(saldirebuli) mogebis miRebisgan.592

4.2.2.2. `kontrolis kontroli~: aqcionerTa aqtivizmis593

strategiuli postulatebi

sazogadoebis struqtura aris path dependence594, rasac
sxvadasxva qyveynaSi funqcionirebad sazogadoebaTa
industrialur-teqnologiuri landSafti da sakorporacio
samarTlebrivi regulaciebi595 gansazRvraven.596 sakorporacio
samarTali investoris sakuTrebaSi arsebuli sazogadoebis
organizebuli marTvisa da misi (investoris) aqtivizmis597

fasilitatoria.598

sakuTrebiTi urTierTobis dedaarsi mesakuTris mier qonebis
kontrolsa da mflobelobaSi mdgomareobs.599 mesakuTreTa
sakuTrebis uflebis praqticireba, korporaciis samarTlebrivi
formiT ekonomikuri saqmianobis ganxorcielebis miznisTvis, ucxo
organosTvis investirebuli qonebis marTvisa da gankargvis

590 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 485-513.
591 Booth, Financing the Corporation, 2010, P. 592.
592 Hasnmann, Ownership of Enterprise, 1996, P. 35.
593 aqtivizmi, misi klasikuri ganmartebiT, aqcioneris survilsa da qmedebas
niSnavs, hqondes gansakuTrebuli funqciuri da strategiuli datvirTva
korporaciuli marTvis procesSi. mimdinare paragrafSi is kontrolis
meqanizmTa gamoyenebis WrilSia ganxiluli. ix. Fairfax, Shareholder Democracy, 2011,
P.146-149.
594 ~Path Dependence” qarTulad SeiZleba ganimartos rogorc `Taviseburi gza~.
595 Bebchuk, Roe, A Theory of Path Dependence in Corporate Ownership and Governance, 1999, P. 3 et
seq.
596 Armour, Gordon, The Berle-Means Corporation in 21st Century, 2008, P. 8-10.
597 Tirole, The Theory of Corporate Finance, Princeton University Press, 2006, P. 36-38.
598 Armour, Hansmann., Kraakman, What is Corporate Law? 2009, P. 14.
599 ix. Bayne, The Philosophy of Corporate Control, 1986, P. 103.
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uflebamosilebis gadacemas niSnavs.600 sxva sityvebiT, xdeba
sakuTrebaze kontrolis, romelic mis gankargvasac moicavs, mesame
pirisTvis gadacema.601 sazogadoebis kontrolis kompetencia
fiduciuria da misi piradi interesebisTvis gamoyenebisa da
menejmentis oportunistuli qmedebis Sansebs zrdis.602 logikuria,
rom aqcionerTa sakuTrebis makontrolebel organos kontrolis
korporaciuli berketebi da uflebamosileba unda gaaCndes.
suraTis ganzogadebiT, saxezea `kontrolis kontroli~.

marTvis organizebuloba kapitaldambandeblis kontrolis
uflebis603 meqanizmTa simravles ganapirobebs.604 kontrolis
sakuTrebisgan gancalkeveba `principal605-agentis~606 interestTa
potenciur konfliqts warmoSobs, romelic, Tavis mxriv,
mesakuTreTa (aqcionerTa) kapitalis uSualo makontrolebelze
(menejtmentze)607 zedamxedvelobis Rirebulebaze608 axdens
gavlenas.609 arsebobs menejmentis diskreciis kontrolis
saxelSekrulebo da sakanonmdeblo meqanizmebi.610

pirveli, kontrolis meqanizmTa dadgena SesaZlebelia
aqcionerebsa da menejments Soris Sida saxelSekrulebo (bylaw)
doneze ganxorcieldes. aqcionerTa kompetencia Sida
samarTlebrivi urTierTobis momwesrigebel dokumentSi
cvlilebis Setanaze vrceldeba, romelic, SesaZloa, gamoyenebul
iqnes direqtorTa kontrolis meqanizmad. SinaganawesiT, romelsac
iRebs aqcionerTa saerTo kreba, dadgindeba is kompetenciebi,
anazRaurebis saxe/raodenoba, aRmasrulebel pirTa daniSvnisa da
gaTavisuflebis winapirobebi da maTi kvalifikacia, romlis
mixedviTac unda ixelmZRvanelos direqtorma. kontrolis
aRniSnuli meqanizmi direqtoratisTvis Sinaganawesis
savaldebulo xasiaTis arsebobidan gamomdinareobs.611

600 Posner, The  Economic  Analysis  of   Law, 2007, P. 409.
601 Parkinson, Corporate Power and Responsibility, 1993, P. 56.
602 Hasnmann, Ownership of Enterprise, 1996, P. 37-38.
603 investoris sakuTrebis struqtura or: kontrolisa da `darCenili~
moTxovnis (residual claims) realizebis uflebas iZleva. ix. Hansmann, Ownership of the
Firm, in: Corporate Law and Economic analysis, Edit. Lucian Arye Bebchuk, 1991, P. 283; Fama, Jensen,
Agency Problems and Residual Claims, 1998, P. 1-27; La Porta, Lopez-de-Silanes, Shleifer, Vishny,
Agency Problems and Dividend Policies Around the World, 1997, P. 1-22. mimdinare TavSi
mxolod pirveli maTgania ganxiluli.
604 magaliTad, ix. Fairfax, Shareholder Democracy, 2011, P. 29-114.
605 Hansmann, Kraakman, The Essential Role of Organizational Law, 2000, P. 21-24.
606 Principal–Agent Problem.
607 Posner, The  Economic  Analysis  of   Law, 2007, P. 409.
608 Agency Cost, romelic sakuTrebis Rirebulebis erT-erTi Semadgeneli nawilia.
ix. Hansmann, Ownership of Enterprise, 1996, P. 36-49. Agency Cost-is Semadgenloba
formirebul iqna da momdinareobs jensenidan da meklingidan da is moicavs
principalis mier sakuTrebis monitoringis xarjebs, warmomadgenlis mTlian
danaxarjebsa da naSTobriv danakargebs. ix. Jensen, Meckling, The Theory of the Firm:
Managerial Behavior, Agency Costs, and Ownership Structure, 3 J. Fin. Econ., 1976, P. 310-312.
609 Jensen, Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership
Structure, 3 J. Fin. Econ., 1976, P. 305 et seq.
610 Parkinson, Corporate Power and Responsibility, 1993, P. 73-96.
611 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Volume 2, 2010, P. 581-583.
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TeoriaSi kontrolis uflebis612 realizeba narCeni
Semosavlebis maqsimalizaciisken aris mimarTuli.613

strategiulad, misi praqtikuli transplantacia korporaciuli
marTvis tipologiuri strategiis gamoyenebiT miiRweva.614

kapitalis organizebuli marTvis procesis kontrolis yvela
aspeqtis partniorTa SeTanxmebiT ex ante gaTvaliswineba kontrolis
miznobrivi Sedegebis dadgomas xels ar SeuSlis.615 menejmentis
kontrolis efeqturi realizaciis samarTlebrivi aspeqtebi ki
ramdenime segmentSi gamoixateba.616

pirveli, es aris mesakuTreTa mier monitoringis
ganxorcieleba informirebulobis safuZvelze, romelic
konkretul danaxarjebTan aris dakavSirebuli.617 centralizebuli
menejmentidan gamomdinare, aqcioneri amjobinebs misi sakuTrebis
(kapitalis) kvalificiuri menejerisgan marTvas, xolo marTvis
procesze zedamxedveloba firmis, ufro swored, menejmentis
saqmianobis Sesaxeb informaciis gamoTxovaSi618 mdgomareobs.619

sakuTrebis operaciuli marTvis, biznesgegmebisa da strategiebis
Sesaxeb informaciis miRebis ufleba aqcionerTa umniSvnelovanes
sakontrolo berkets warmoadgens.

kontrolis meore segmenti aris marTvis strategia,620

romelic aqcionerisTvis iZleva menejmentis saqmianobis
kontrolis baziss da centralizebuli menejmentis formirebis
korporaciul uflebas warmoadgens. formirebis uflebis
gamoyeneba sameTvalyureo sabWos an/da direqtoratis wevrTa
arCeva-daniSvnisa da maTi gaTavisuflebis meqanizmis saSualebiT

612 kontrolis mopoveba da masSi gadaxdili premium Tanxa gansxvavebuli da
gansakuTrebuli mniSnvelobis sakiTxia. ix. Booth, Financing the Corporation, 2010, P. 115-
121. arsebobs berlis mier ganviTarebuli kontrolis `korporaciuli qonebis~
Teoria, romlis mixedviTac, yovelgvari premium Rirebuleba, romelic
myidvelis mier TiToeul aqciaze iqneba gadaxdili sabazro fasTan mimarTebiT
aris korporaciis aqtivi. Sesabamisad, `Tu sadme unda iqnes ganTavsebuli aseTi
premium Rirebuleba, maSin is unda wavides korporaciis qonebaSi. ix. Cox, Hazen,
Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 326-334. aseve, ix. Schuster, Efficiency
in Private Control Sales – The Case of Mandatory Bids, 2010, P. 2-42; Sepe, Rogers, Private Sale of
Corporate Control: Why The European Mandatory Bid Rule is Inefficient, 2010, P. 3-54; Cox, Hazen,
Business Organizations Law, 3th ed., 2011, P. 288-294; Easterbrook, Fischel, The Economic Structure of
Corporate Law, 1991, P. 126-129; Bayne, The Philosophy of Corporate Control, 1986, P. 157-289.
sakontrolo paketis premium Rirebulebis ganawilebis mravali sasamarTlo
gadawyvetilebidan erT-erTi yvelaze cnobilia Perlman v. Feldemann 219 F. 2d 173 (2d
Cir. 1955). ix. Hurst, William, Cases and Materials on Corporations, 1999, P. 773-779. aseve,
SegiZliaT ixiloT korporaciuli kontrolis Sesaxeb berlis originaluri
naSromebi: Berle, Price of Power: Sale of Corporate Control, 50 Cornell L. Q. 628 (1965); Berle,
Control in Corporate Law, 58 Colum. L. Rev. 1212 (1958).
613 Hansmann, Ownership of the Firm, 1991, P. 284.
614 Davies, Introduction to company law, 2010, P. 112-115.
615 Hansmann, Ownership of the Firm, 1991, P. 284 et seq. Sead. Armour, Hansmann, Kraakman,
Agency Problems and Legal Strategies, 2009, P. 44-45.
616 Parkinson, Corporate Power and Responsibility, 1993, P. 58-63.
617 Hansmann, Ownership of the Firm, 1991, P. 290.
618 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Volume 2, 2010, P. 454-462.
619 Davies, Introduction to company law, 2010, P. 271-273.
620 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 378-392.
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xorcieldeba.621 es aris ZalauflebiTi urTierTqmedeba, romelsac
ormxrivi xasiaTi aqvs: erT monawile pirs meore monawilis
qcevaze zegavlenis moxdena mxolod arapirdapir SeuZlia.622

swored kontrolis arapirdapiri meqanizmis amoqmedebaa
relevanturi `aqcionerTa demokratiisTvis~.

kontrolTan dakavSirebuli mesame strategiuli midgoma misi
praqtikuli ganxorcielebis pirdapir meqanizmSi mdgomareobs.
sakiTxi exeba partniorTa krebis mier gadawyvetilebis miRebis,623

inicirebisa da `vetos~ uflebas.624 aqcionerTa mxridan
gadawyvetilebis miRebaSi pirdapiri monawileobis ufleba an
gadasawyveti sakiTxis dablokva korporaciis fundamenturi
struqturuli cvlilebebis ganxorcielebis SemzRudveli da,
Sesabamisad, kontrolirebadi faqtoria.625 fundamenturi
korporaciuli cvlileba SeiZleba iyos iseTi Sida cvlileba,
rogoricaa wesdebaSi cvlilebebis Setana da likvidacia-
reorganizacia da `gare~ cvlileba, rogoric aris erTi ss-is mier
meores SeZena an maTi  Serwyma.626 interesis sferos, korporaciis
struqturul cvlilebaTa kategoriidan, ganekuTvneba
korporaciaTa Serwyma da SeZena, ramdenadac aqcionerTa
struqtura ganapirobebs kontrolis uflebriv realizacias,
xolo aqcionerTa struqturis modifikacia pirdapiraa
damokidebuli korporaciul kombinaciebze.627 es ukanaskneli ki
kapitalur sazogadoebaTa struqturuli cvlilebebis dawyebis
safuZvelia.

kontrolis mesame strategiasTan mimarTebiT, gancalkevebiT
aRsaniSnavia, xmis micemis saSualebiT manipulireba kontrolis
praqtikuli realizebisTvis.628 is ukavSirdeba principalis
kontrolis saSualebebs, romelic xmis uflebaTa sxvadasxva
kombinaciiT miiRweva. maTgan gamosayofia, e.w. sindikaturi
SeTanxmeba aqcionerebs Soris maTi sakontrolo xmis uflebis
uzrunvelsayofad;629 xmis micemis piramiduli strategia, rodesac
xdeba erTi an ramdenime holdinguri kompaniis630 gamoyeneba

621 Armour, Gordon, The Berle-Means Corporation in 21st Century, 2008, P. 10-11.
622 Bratton, Wachter, Shareholder Primacy’s Corporatist Origins: Adolf Berle and The Modern
Corporation, 2008, P. 119.
623 kontrolis es segmenti iuridiul doqtrinaSi savsebiT samarTlianad aris
aRiarebuli formalur kontrolad, rodesac xmis micema xdeba direqtorTa
sabWos asarCevad an fundamenturi cvlilebebis gansaxorcieleblad aqcionerTa
saerTo krebaze. ix. Hansmann, Ownership of Enterprise, 1996, P. 11.
624 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, 2009, P. 38 et seq.
625 Hansmann, Ownership of the Firm, 1991, P. 290.
626 Palmiter, Corporations, 2006, P. 595-614.
627 aqcionerTa struqtura damokidebulia maT sakuTrebaSi arsebul aqciaTa
saxeobasa da am aqciebidan gamomdinare uflebebze, romelTagan, upiratesad,
xmis uflebis arsebobaa mniSvnelovani – kontrolis ufleba xom ss-Si xmis
uflebis mqone aqciaTa wilobrivi sakuTrebis procentulobaSi gamoixateba.
magaliTisTvis, Sead. Pinto, Branson., Understanding Corporate Law, 3rd ed., 2009, P. 279-283.
628 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 438-440.
629 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 378-381.
630 holdingur kompaniad, rogorc wesi, miCneulia iseTi korporacia, romelic
Seqmnilia specialurad imisTvis, rom SeiZinos da flobdes wilebs (aqciebs)
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Svilobili sawarmos sakontrolo aqciebis flobisTvis;
Cveulebrivi aqciebis klasificireba xmis uflebis mqone da xmis
uflebis armqone aqciebad, romelTagan xmis uflebis mqone
aqciaTa ZiriTadi nawili `menejmentis aqciaTa~ mcire saxeobaSia
ganTavsebuli; menejmentis saxelSekrulebo urTierToba mSobel
an afilirebul631 korporaciasTan; dabolos, direqtorTa
klasificireba yovelwliuri aramdgradi (saeWvo) arCevnebis
saSualebiT.632

5. saaqcio sazogadoebis struqturuli elementebis mniSvneloba
restruqturizaciis procesSi

5.1. zogad perspeqtivaSi

saaqcio sazogadoebis Sida Tu gare samarTlebriv
urTierTobaTa realizacia mis struqturul elementebze axdens
gavlenas. gare samarTlebriv urTierTobaTa (qmedebaTa) Soris
aRsaniSnavia Serwymisa da SeZenis institutebi,633 rogorc
kompaniis Sida struqturuli elementebis cvlilebis
ganmapirobebeli. konversias Sida, e.w. menejeruli gadawyvetileba
iwvevs, romelsac safuZvlad marTvis organoTa gadawyvetileba
udevs. es ukanaskneli ss-is struqturuli cvlilebis yovelgvari
mesame organizaciis Tu piris Carevisa Tu Semosvlis gareSe
demontaJisa Tu reklasificirebis direqtivaa.634 aRniSnuli
safuZvlebis praqtikuli ganxorcieleba ss-is aqtivebisa da
pasivebis struqturuli cvlilebebis sabaziso qmedebaa. Amis
sapirwoned, gasaTvaliswinebelia ss-is struqturuli elementebis
cvlilebis gansxvaveba ss-is restruqturizaciisgan, ufro swored,

sxva korporaciaSi sainvesticio miznebisTvis am wilTa realuri gankargvis,
kontrolis uflebiT Tu mis gareSe. ix. Cox, Hazen, Treatise on The Law of Corporations,
3th ed., vol. 1, 2010, P. 413.
631 korporaciebi, romlebic xmis uflebis mqone aqciaTa saerTo kontrolis
meqanizmiT arian dakavSirebulni erTmaneTTan da funqcionireben rogorc erTi
sistemis an sawarmos Semadgeneli nawili, afilirebuli korporaciebi ewodeba.
ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., vol. 1, 2010, P.414. amasTan, aSS-is
fasiani qaRaldebis federaluri kanoni pirdapir ganmartavs, rom `afilirebuli
an subieqti afilirebuli konkretul pirTan (subieqtTan) niSnavs pirs,
romelic erTi an ramdenime Suamavlis saSualebiT pirdapir an arapirdapir
akontrolebs an kontroldeba specialurad gansazRvruli piris mier an
saerTo kontrols eqvemdebareba aRniSnul konkretul subieqtTan erTad (“An
affilitate of, or person affilitate with, a specified person shall mean a person that directly, or indirectly
through one or more intermediaries, controls or is controlled by, or is under common control with, the
specified person”). ix. SEC Rule 501 (b), 17 C.F.R. §230.501 (b) (2008).
632 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Volume 2, 2010, P. 570-580.
633 Serwymisa da SeZenis gare samarTlebriv urTierTobad Seracxvas masSi
monawile pirTa simravle udevs safuZvlad. Serwymis Tu SeZenis dros
samarTlebriv Semxeblobas ori an meti sazogadoeba iCens, romelic Sida
menejeruli gadawyvetilebis safuZvelze gare samarTlebriv kavSirad
yalibdeba.
634 Sida struqturuli cvlilebis safuZvlebidan aRsaniSnavia spin-off, carve-out,
divestiture meqanizmebi. ix. Vishwahath, Krishnamurti, Spin-Offs, Equity Carve-Outs and Targeted
Stocks in: Mergers, Acquisitions and Corporate Restructuring, (edit. Chandrashekar Krishnamurti,
Vishwanath S.R.), 2008, P. 275 – 329.
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misi viwro gagebisgan.635 es ukanaskneli sazogadoebis daSlis an
gakotrebis winare periods ukavSirdeba, rodesac xdeba ss-is
finansuri an/da operaciuli reabilitireba. orive SemTxvevis
kombinirebuli varianti korporaciis restruqturizaciis
konkretul segments qmnis. korporaciuli restruqturizaciis
procesi sxvadasxva mimarTulebisgan Sedgeba. rogorc ekonomikur,
ise samarTlebriv doqtrinalur sivrceSi, korporaciis
restruqturizaciis ganviTarebis ori ZiriTadi mimarTuleba
arsebobs: operaciuli636 da finansuri restruqturizacia.
TiToeuli maTganis cvlileba korporaciis struqturul
elementTa mocemulobas cvlis. operaciuli restruqturizacia,
Sinaarsobrivad, kompaniis srul an nawilobriv gayidvas an misi
samewarmeo saqmianobis (busines/product line) gasxvisebas, an biznesis
konkretuli sferos aramomgebiani da arastrategiuli
mimarTulebis daxurviT Semcirebas an gauqmebas moicavs.
operaciuli restruqturizacia mesame pirTa monawileobas,
TiTqmis yovelTvis, savaldebulo prekondiciad Seicavs.
gansxvavebiT operaciulisgan, finansuri restruqturizacia
kompaniis mier ganxorcielebul im qmedebaTa nusxas aRwers,
romelic kapitalis struqturis maformirebel elementTa, sasesxo
da Sida dafinansebis urTierTmimarTebaTa dadgenas emsaxureba.637

qvemoT mocemuli sqematuri diagrama korporaciis
restruqturizaciis safuZvelTa Sesaxeb naTel suraTs qmnis.638

zemoaRniSnulis garda, arsebobs korporaciis
restruqturizaciis safuZvelTa da motivTa sxvagvari
determinacia.639 korporaciis restruqturizaciis ganxorcieleba
ori - finansuri restruqturizaciisa da operaciuli
restruqturizaciis saSualebiT,640 ekonomikur-samarTlebriv
safuZvelTa divergensuli bunebidan gamomdinareobs. pirveli
maTgani  arsebuli gaufasurebuli aqciebis gamoTxoviTa da axali
aqciebis SeZeniT xorcieldeba (the dilution of equity and sale of new equity),
xolo meore – menejmentis cvlilebiTa da ZiriTadi aqtivebis
gayidviT (changes in management and major assets sales).641 Tavis mxriv,
korporaciis restruqturizaciis dawyebas sxvadasxva safuZvlebi

635 ix. Claessens, Policy Approaches to Corporate Restructuring around the World, in: Corporate
Restructuring, (edit. Pomerleano, Shaw), 2005, P. 12.
636 Sinaarsobrivad is korporaciuli marTvis strategiebisa da korporaciis
struqturuli elementebis cvlilebaTa safuZvlebs aerTianebs.
637 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
18.
638 ix. diagrama I.
639 Renneboog, Szilagyi, Corporate Restructuring and Bondholder Wealth, TILEC Discussion Paper, DP
2006-007,  2006, P. 3.
640 orive saxeoba korporaciaSi sinergizmis zrdas ukavSirdeba maSin, rodesac
saxezea korporaciuli kombinaciebidan erT-erTi: Serwyma an SeZena. ix. V, 6.
641 Pomerleano, Introduction: Toward Better Practices in Systemic Corporate Restructuring, in:
Corporate Restructuring, Lessons from Experience, (edit. Pomerleano, Shaw), USA, 2005, P. Xliii.
zogadad, ix. Fragen, Financial Restructuring: Techniques and Negotiating Dynamics, in: Corporate
Restructuring, Lessons from Experience, (edit. Pomerleano, Shaw), USA, 2005, P. 331-382.
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ganapirobebs,642 romelTa Soris Serwyma da SeZenac moiazreba.
Tumca, mocemul SemTxvevaSi restruqturizacia ganmartebul unda
iqnes ara kompaniis reabilitaciad gakotrebis dawyebis
safuZvlebis arsebobisas, aramed korporaciul kombinaciaTa
Sedegad Camoyalibebul sazogadoebaTa struqturuli elementebis
Sida organul cvlilebad. amdenad, ss-is restruqturizacia aris
gansxvavebuli samarTlebrivi mocemulobis da is utoldeba
sazogadoebis  rekonstruqcias finansuri Tu sxva saxis
problemebis gadasaWrelad.643

mokled, Serwymis da SeZenis Sedegebi Tvisebrivad
gansxvavebulia korporaciis restruqturizaciis da misi
Sesrulebis iseTi saSualebebisgan, rogoric aris equity carve-out,
divestiture, spin-off da split-off, romelic, ZiriTadad, gamoiyeneba
warumatebeli M&A-is Sedegebis anulirebis an metnaklebad
gamosworebisTvis.644 swored zemoT ganxiluli struqturuli
elementebi da maTSi ganxorcielebuli cvlilebebia kvlevis
obieqtivSi, ramdenadac ss-is menejmenti, kapitalis struqtura,
aqcionerTa struqtura, aqciaTa saxeebi da, zogadad, sazogadoebis
kontroli korporaciis, rogorc `samarTlebrivad
arqiteqturuli~ qmnilebis mTavar sakadastro monaxazs Seadgens.

642 magaliTad, aqcionerTa aqtivizmi, rodesac kompaniis menejmenti ZiriTad
aqcents shareholders wealth-is zrdisken mimarTavs; Sida kontrolis sistemis
CamoSla, rogorc Serwymis an SeZenis Sedegi, rodesac samizne sazogadoebis
aqcionerTa Semosavali izrdeba (Mergers and acquisitions enable transfer of assets to owners
who value  them most.); kapitalis struqturis cvlileba, rodesac kompania
moklevadian sesxebs gascems finansuri moqnilobis SesanarCuneblad da
msesxeblis dasacavad kompaniis moulodneli kolapsisgan. Tumca, amas
korporacia, xSirad, mihyavs operaciuli (saeqsploatacio) da finansuri
berketebis gaerTianebisken, rac, Tavis mxriv, zrdis biznesis riskebsa
(operaciuli) da finansur riskebs; aseve, menejerTa `axlomxedveloba~ da
`sibece~, rodesac warmoiSoba interestTa konfliqti: menejerebi aqcionerTa
xarjze cdiloben gamdidrebas; e.w. undervaluation, romelic ganpirobebulia
RirebulebaTa Soris sxvaobiT (“value gap”): is aris aqciis mimdinare
Rirebulebasa da mis potenciur Rirebulebas Soris sxvaobis Sedegi (the
difference between current stock price and the potential price that would result from various
improvements). ix. Vishwahath, Krishnamurti, Spin-Offs, Equity Carve-Outs and Targeted Stocks in:
Mergers, Acquisitions and Corporate Restructuring, (edit. Chandrashekar Krishnamurti, Vishwanath
S.R.), 2008, P. 277-284.
643 Sead. Vishwahath, Krishnamurti, Spin-Offs, Equity Carve-Outs and Targeted Stocks in: Mergers,
Acquisitions and Corporate Restructuring, (edit. Chandrashekar Krishnamurti, Vishwanath S.R.), 2008,
P.286-298.
644 Gaughan, Mergers, Aqcuisitions and  Corporate Restructurings, 5th ed. 2011, P. 389-391.
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diagrama I. korporaciis restruqturizaciis meToduri gamovlinebebi
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5.2. ss, rogorc kapitalur sazogadoebaTa Soris korporaciul
kombinaciaTa subieqti da obieqti

korporaciul kombinaciaSi ss-is samarTlebrivad
egzistencialuri bunebis aRqmisaTvis aucilebelia misi
struqturuli cvlilebis safuZvlebisa da Semsruleblebis
diferencireba. ss-is struqturuli elementebis deskrifciuli
analizis Semdeg, logikuri ganviTareba, gansaxorcielebeli
cvlilebebis safuZvlebis analitikuri mimoxilva iqneboda, Tumca
safuZvelTa ganxilvamde, gamarTlebulia im subieqtTa Tu
obieqtTa gansazRvra, sadac pirveli maTgani (subieqti) meore
maTganSi (obieqti) axorcielebs strategiul cvlilebas. Tu ris
safuZvelze SeiZleba msgavsi Sedegis miReba, es qvemoT ganixileba
(igulisxmeba Serwyma da SeZena, rogorc cvlilebebis safuZvlebi).

Tanamedrove ekonomikur urTierTobaSi korporaciaTa
gamarTulad funqcionirebis ganmapirobebeli faqtori sawarmoTa
Soris  ukve ganxorcielebuli, mimdinare da samomavlo
urTierToba da maTi samarTlebrivi regulirebaa.645 es
urTierToba moicavs korporaciis gare urTierTobas sxva
korporaciasTan da ara korporaciis SigniT mimdinare iseT
urTierTobebs, rogoricaa aqcionerTa saerTo kreba,  aqcionerTa
da menejerTa, aqcionerTa da direqtorTa urTierToba da sxva.
gansaxilvel Temas arsobrivi specifikacia axasiaTebs: ss-is gare
samarTlebrivi aqtivoba Sida struqturul aqtivobas (cvlilebas)
iwvevs. rogorc yvela urTierTobas, am urTierTobisTvisac
aucilebelia minimum ori mxare. maT Soris samarTlebrivi kavSiri
saxelSekrulebo urTierTobaTa safuZvelze warmoiSoba.646 magram
korporacia647ganxilul unda iqnes rogorc ama Tu im kombinaciis
ganxorcielebis arsebiTi Semadgeneli nawili, romlis
(tranzaqciis, kombinaciis) samarTlebrivi da ekonomikuri Sedegi
mis organizaciul formasa648 da struqturaze aisaxeba.
Sesabamisad, korporacia warmoadgens dadebul Tu dasadeb
garigebaTa subieqts, xolo Sesrulebis mTavari obieqti SeiZleba

645 samarTlebrivi regulirebis kuTxiT unda gamoiyos nacionaluri da
multinacionaluri aqtebi. magaliTisTvis, aSS-is bizness korporaciaTa
modeluri kanonis modificirebuli varianti (R.M.B.C.A.), romelic or an met
korporaciaTa Soris ganxorcielebul tranzaqciebs nacionalur doneze
aregulirebs da Sherman Act, Clayton Act da sxva, romelic saerTaSoriso
tranzaqciebsac exeba, sadac aSS dafuZnebuli (daregistrirebuli) korporaciaa
CarTuli, rogorc mxare. ix. ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed.,
2008, P. 493-540.
646 Serwymis da SeZenis xelSekruleba saxelSekrulebo Tavisuflebis nayofia
erTi gansxvavebiT: mas Semdeg, rac ori an meti korporacia gadawyvets Serwymas
an erTi meoris SeZenas da daiwyeben strategiebis SemuSavebas, isini
saxelSekrulebo Tavisuflebis paralelurad sakanonmdeblo normebis erTgvari
zedamxedvelobis qveS eqcevian, romelTa darRveva zianis anazRaurebis
valdebulebas iwvevs. ix. Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 622-623.
647 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 1-13.
648 moiazreba kanonSi numeraus clauses–is principiT dadgenili samarTlebrivi
formis cvlileba.



82

iyos rogorc Tavad sawarmo,649 ise misi menejmenti da mewileebi,
romlis mimarTac garkveuli valdebulebis Sesrulebis an
uflebamosilebis ganxorcielebis aucileblobis sakiTxi dgeba.
SeTanxmebis Semsrulebeli  korporacia gare samarTlebriv
urTierTobebSi, rogorc wesi, subieqtad gamodis, rasac am
urTierTobebSi misi, rogorc samarTalsubieqtis,650 marTvis
organoebis, kerZod, direqtoratis saSualebiT adaptireba
adasturebs, xolo korporaciul kombinaciaTa Sedegebi ss-is
substanciur struqturul erTeulebs, rogorc obieqts, ise
Seewoneba.

5.3. ss-is Sida struqtura, rogorc restruqturizaciis
safuZvlis (M&A) Sedegebis Seracxvis samizne obieqti

firma, rogorc organizaciuli mowyobis erTeuli, erTgvari
mudmivaa, romelic yovelTvis moZraobaSia. is qmnis axal gegmebs,
iTvisebs axal sferoebs, ikavebs axal da tovebs Zvel bazars. is,
aseve, cvlis sakuTar struqturas, ayalibebs damatebiT
organoebs,651 ierTebs an uerTdeba sxva sawarmos, zrdis an
amcirebs sasesxo dafinansebas, xdeba angariSvaldebuli (going
public)652 an gardaiqmneba daxurul sawarmod (going private)653, yidis an
yidulobs aqciebs investorisgan.654 korporaciis mier nebismieri
saxis qmedeba, romelic eventualur Sedegebs struqturul
erTeulebze ganavrcobs, fundamenturi cvlilebebis safuZvelia.
es iwvevs korporaciis maformirebel Sida struqturuli
organoebis rekonstruqcias, rac sakontrolo paketis Secvlis
gardauvali Sedegia.655 zemoaRniSnuli yvela SesaZlo qmedeba
kontrolirebadi tranzaqciebis Sinaarsobrivi segmentis
Semcvelia656 maT Soris marginaluri zRvris ararsebobis

649 kapitalis struqtura, organizaciuli forma.
650 korporaciis samarTalsubieqturoba mis kombinaciis obieqtad yofnasTan
mimarTebiT gamoikveTeba samewarmeo saqmianobis ganmaxorcielebeli subieqtis
samarTlebrivi normebis regulirebis farglebSi moqcevis dros, roca sawarmo
xdeba kanonis normebis regulirebis subieqti, xolo misi obieqtad yofna
warmoCindeba uSualod korporaciaTa Soris kombinaciis ganxorcilebis
procesSi, sadac ori an meti sawarmos mmarTveli organos Tu piris mier xdeba
garkveuli tranzaqciis pirobebze SeTanxmeba, romlis mTavar obieqtad
sazogadoebaa gansazRvruli. ix. maxarobliSvili, korporaciul kombinaciaTa
Taviseburebani sawarmoTa Serwymis procesSi, wignSi: sakorporacio samarTlis
krebuli (red. i. burduli), 2011, gv. 276-279.
651 maTSi SeiZleba moazrebul iqnes komitetebi, korporaciuli mdivani, mowveul
direqtorTa instituti da sxva.
652 Booth, Financing the Corporation, 2010, P. 684-830.
653 korporaciis delistingi urTulesi sakiTxia, romelic safondo birJaze
daregistrirebis procedurul mxareebTan bevr saerTo fragments avlens, Tumca
mas gansakuTrebuli Taviseburebebi axasiaTebs. vrclad, ix. Borden, Arthur, Going
Private, Law Journals Seminars-Press, 1982.
654 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 109.
655 korporaciuli kontrolis gayidvasTan mimarTebiT, ix. Cox, Hazen, Business
Organizations Law, 2011, P. 288-295; Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P.
302-310.
656 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 109.



83

pirobebSi. Tumca, isini, saboloo jamSi, korporaciuli marTvis
ganmaxorcielebel organoTa/pirTa organizaciulad mowyobil
erTeulTa Soris ukve damkvidrebul sistemurad balansirebul
urTierTTanamSromlobas, marTvis sxvadasxva aspeqtSi,  organoTa
Soris axali mimarTebebis damkvidrebis mcdelobiT,
disbalansirebul xarvezebs aCens. swored `axal mimarTebaTa
damkvidrebis mcdelobaa~ korporaciis struqturuli
restruqturizaciis safuZveli. Tavad es `mcdeloba~ ki
korporaciul qmedebaTa (anu is, rac sakanonmdeblo relulirebas
samewarmeo kanonmdeblobiT ganicdis), mocemul SemTxvevaSi,
Serwymis da SeZenis praqtikul utilizaciazea damyarebuli.657

M&A-is gamoyeneba SemZenis an mimaerTebeli (ekvaieri)
korporaciisTvis substanciuri mogebis momtania. magaliTad,
sakontrolo paketis SeZena, myidvels saSualebas aZlevs
Secvalos ss-is menejmenti da daagegmaros Sida struqtura
maqsimaluri mogebis misaRebad.658 myidvels swams, rom is ukeT
marTavs firmis aqtivebs da mzad aris kontrolis mosapoveblad
gadaixados premiumRirebuleba sabazro RirebulebasTan
mimarTebiT.659 nebismier SemTxvevaSi, sakontrolo paketis
(kontrolis) SeZena, iqneba es satendero SeTavazebiT Tu Serwymis
safuZvelze miRweuli, konvergensulad aisaxeba aqcionerTa
struqturaze,660 rameTu icvleba firmis ZiriTadi paketis
mesakuTre piri;661 maT ufleba-movaleobebze, kapitalis
struqturaze, gamomdinare SemZenis/mimaerTeblis miznebidan Tu ra
saxis finansuri struqtura unda Seqmnas, rogor moizidavs
kapitals –sasesxo dafinansebiT Tu korporaciuli TanxebiT;662 ra
saxis korporaciuli marTvis organoTa663 struqturas Seqmnis da
rogor gansazRvravs mis saeqsploatacio xarjebs da a.S.; moaxdens
sazogadoebis delistings Tu sxva kapitalis bazars aiTvisebs
(romelic xarjebTan aris dakavSirebuli); dabolos, TiTqmis

657 calsaxad imis Tqma, rom aRniSnuli korporaciuli qmedeba upirobod iwvevs
Sida struqturul, maT Soris, sakuTrebis cvlilebas, dauSvebelia. yvela
qmedeba `kontrolirebadia~ minimum masSi monawile pirTa mier saxelSekrulebo
doneze. Sedegad, ramdenad dadgeba cvlilebaTa etapi ama Tu im kompaniaSi, es
mxolod fiduciuri standartis sakiTxia. ix. Easterbrook, Fischel, The Economic
Structure of Corporate Law, 1991, P. 109-111.
658 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 112.
659 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 326-332; Easterbrook,
Fischel, The Economic Structure of Corporate Law, 1991, P. 126-129. sawarmos kontrolis
piradi sargeblianobisa da misi gayidvis Sedegebis Sesaxeb, ix. Schuster, Efficiency
in Private Control Sales – The Case of Mandatory Bids, 2010, P. 2-42; Sepe, Rogers, Private Sale of
Corporate Control: Why The European Mandatory Bid Rule is Inefficient, 2010, P. 3-54.
660 aqcionerTa struqturis cvalebadoba, SesaZloa, korporaciis mesakuTreTa
struqturis cvlilebasTan iqnes gaTanabrebuli, miuxedavad imisa, aqcionerTa
struqtura ganixileba Tu ara, erTi mxriv, rogorc msxvil da wvril (e.w.
`mimofantul~) aqcionerebad, Tu, meore mxriv, makontrelebel da mcire
aqcionerTa erTobliobad. firmis diferencirebul mesakuTreTa Sesaxeb, ix.
Hasnmann, Ownership of Enterprise, 1996, P.53-227.
661 Booth, Financing the Corporation, 2010, P. 116.
662 Booth, Financing the Corporation, 2010, P. 79-80.
663 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P.162.
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mTliani qonebisa da aqciebis yidvis Semdeg daiwyebs Tu ara
samizne sazogadoebis likvidaciis process. aRniSnuli SesaZlo
qmedebebi im sakiTxTa areals ganekuTvneba, romelic M&A-is
Sedegad korporaciuli uflebamosilebiT aRWurvili piris
Zalauflebis miznobrivi realizaciis Tanmdevia.

6. I Sualeduri daskvna

saaqcio sazogadoebis struqturuli elementebi gadamwyveti
mniSvnelobis funqciuri datvirTvis matarebeli komponentebia
restruqturizaciis procesis Sedegebis srulfasovnad warmoCenis,
kompetenturi analizisa da obieqturi SefasebisTvis. misi
Sinaarsobrivi mxaris maformirebel strategiul elementTa
ZiriTadi areali moicavs samewarmeo ekonomikuri saqmianobis
dawyebadaucilebel kapitals664 misive struqturuli elementebiTa
da ss-is kapitalis provaiderTa mxridan kontrols, misive
ganxorcielebis meqanizmebiT. am kuTxiT, ss-is struqturaSi
fundamenturi cvlilebebis ganxorcielebis obieqtis
identificireba misi elementebis klasifikaciis aucileblobas
gansazRvravs. kvlevis Sedegebis mixedviT, ss-is struqturuli
elementebi erTmaneTisgan imijneba organizaciuli marTvisa da
Sinaarsoobrivad strategiul aspeqtTa or sxvadasxva
mimarTulebaSi. pirveli, es aris ss-is organizebuli marTvis
organuli mocemuloba, romelic warmodgenilia aqcionerTa
saerTo krebis, sameTvalyureo sabWosa da direqtoratis saxiT.
pirvelisgan gansxvavebiT, meore mimarTulebis mocemulobas, ss-
Tvis strategiulad saxasiaTo ori TanabarmniSvnelovani elementi
- kapitali da kontroli qmnis. mimdinare kvlevis Sedegebsa da
kapitalur sazogadoebaTa struqturul cvlilebaTa
ganxorcielebas Soris damakavSirebeli xazi ss-is
restruqturizaciis ganxorcielebis meTodur SeZena-Serwymis665

sarealizacio efeqtis samizne obieqtze gadis. sxva sityvebiT,
aRniSnuli kvlevis mizani korporaciaTa SeZena-Serwymis
samarTlebriv-ekonomikuri Sedegebis asaxvis samizne elementebis
moniSvnaSi mdgomareobda. ss-is ZiriTadi struqturuli
elementebis deskrifciuli analizis Semdgom, miznis miRwevisTvis
aucilebelia SeZena/Serwymis strategiuli Sesrulebis, misi
gamovlenis taqtikuri aspeqtebisa da arasasurveli efeqtis
Tavidan acilebis meTodTa portaluri urTierTSepirispireba da
SedarebiTsamarTlebriv konteqstSi warmoCenili dogmatur-
Teoriuli gaazreba.

664 Booth, Financing the Corporation, 2010, P. 17-19.
665 am SemTxvevaSi ara mxolod korporaciis, rogorc sawarmos SeZenaze
SeiZleba yuradRebis gamaxvileba, aramed sazogadoebaSi kontrolis, igive
sakontrolo monawileobis SeZenazec. ix. Dyck, Zingales, Private Benefits of Control: An
International Comparision, 2001, P. 1-39; Schuster, Efficiency in Private Control Sales – The Case of
Mandatory Bids, 2010, P. 2-42; Sepe, Rogers, Private Sale of Corporate Control: Why The European
Mandatory Bid Rule is Inefficient, 2010, P. 3-54.
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IV. M&A, rogorc ss-is struqturuli restruqturizaciis
strategiuli safuZveli, misi saxeebi da Sesrulebis

meTodebi

1. M&A, rogorc sawarmoSi fundamenturi struqturuli
cvlilebebis ganxorcielebis safuZveli

yvela korporaciuli cvlileba mizezobriv kavSirSia ama Tu
im korporaciulsamarTlebriv da valdebulebiTsamarTlebriv
qmedebasTan. sawarmoTa SeZena an maTi daufleba kapitalis
bazarze ekonomikur urTierTobaTa globalizaciis simptomuri
maxasiaTebeli niSania. tranzaqciaTa farTo speqtri masSi
monawile pirTa mimarT valdebulebaTa diapazons zrdis, xolo
maTi SeuTavsebeli Tanxvedra an warmomadgenlis (agent)
oportunistuli qmedeba666 aqcionerebsa da menejerebs Soris
interestTa konfliqts warmoSobs.667 interesTa konfliqti
SeuTanxmebeli struqturuli cvlilebisa Tu qmedebis668 Sedegia,669

ris gamoc mcirdeba korporaciis marTvis sinergiuli efeqtis
miRwevis Sansebi.

korporaciuli kombinacia, rogorc fundamenturi cvlilebis
meTodi, kapitalis bazris saSualebiT samizne sazogadoebis
struqturaSi SeRwevas uzrunvelyofs.670 kombinaciaTa Soris
SeZenis wina planze wamowevas misi farTo cnebiTi kategoria
gansazRvravs,671 ramdenadac, rogorc wesi, arsebobs erTi
sazogadoebis mier meore sazogadoebis SeZena an daufleba (farTo
gagebiT), xolo misi saboloo likviduri Sedegebis miRwevis
uamravi meqanizmi - dawyebuli kotrolis saxelSekrulebo SeZeniT,
gagrZelebuli kontrolis satendero SeTavazebiT mopovebiT da

666 Williamson, The Economic Institutions of Capitalism, 1985, P. 47-49. miTiTebulia: Kraakman,
Armour, Davies, Enriques, Hansmann, Hertig, Hopt, Kanda, Rock, Edward, The Anatomy of Corporate
Law, A Comparative and Funqcional Approach, 2th ed., 2009.
667 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, in: The Anatomy of
Corporate Law, 2nd edition, 2009, P. 21.
668 magaliTad, araxelsayreli tranzaqciis dadeba an interesTa konfliqtis
arsebobis ganucxadebloba (umoqmedoba).
669 Clark, Corporate Law, 1986, P. 401.
670 SesaZlebelia sagamonakliso SemTxvevad kerZo molaparakebiT aqciaTa
SeZenis gamoyofa, Tumca `kerZo molaparakeba~ Sinaarsobrivad sulac ar niSnavs
safondo birJisgan Tavis aridebiT aqciaTa SeZenas, is Sinaarsobrivad
kapitalis bazarze, aqciaTa SeZenas sxvadasxva aqcionerTa mxridan moicavs (misi
viwro gagebiT). aqciaTa SeZena uSualod aqcionerTa xelidan SesaZlebelia ori
meTodiT: pirveli, Semsyidvelis mier erTjeradi satendero SeTavazebiT samizne
sazogadoebis nebismieri aqcioneris aqciaTa SesaZenad (klasikuri satendero
SeTavazeba), Tumca misi acileba samizne sazogadoebis menejments SeuZlia da
meore, aqcionerTa mimarT gansxvavebul adgilas da dros, pirdapiri
molaparakebis warmoeba aqciaTa SesaZenad, rodesac ukve SesaZlebelia
sazogadoebaSi kontrolis Secvla menejmentisgan damoukideblad. ix. Clark,
Corporate Law, 1986, P. 420. sajaro fasian qaRaldebTan mimarTebiT identur
danawess Seicavs `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-18 muxlis
pirveli punqti.
671 ramac ganapiroba ss-is struqturaSi cvlilebis safuZvlad SeZenis
dominirebul determinatad wamoweva.
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damTavrebuli samizne sazogadoebis SerwymiT an likvidaciiT.672

aRniSnuli meqanizmebi SeZenis detaluri analizis
instrumentaluri berketebia da maTi analitikuri momoxilva
qvemoT iqneba warmodgenili.

erTi sazogadoebis mier meoreze kontrolis mopovebis
Semdgom etaps SemZenis Tavdapirveli `Canafiqris~ gacxadeba
mosdevs. mas SesaZlebelia ganzraxuli hqondes meore sawarmos
SeZeniT konkretuli sabazro segmentis ukeT aTviseba da
sinergiuli efeqtis miRweva.673 Tu SemZeni sinergizmis miRwevas
cdilobs, mas ss-Si cvlilebaTa paketis SemuSaveba mouwevs.
ekvaieris wminda Semosavlebis maqsimirebis mizani, Tu aseT
Semosavals elodeba, realurad, daniSnulebas korporaciul
struqturaSi substanciuri cvlilebebis ganxorcielebiT,
menejmentis SecvliTa da sasurveli marTvis instalirebiT aRwevs.
SemZenis mier perspeqtiuli sruqturuli cvlileba ori
mniSvnelovani faqtoriT izomeba: samizne sazogadoebis arsebuli
menejmenti umweo aRmoCnda da gauSva kompaniis Rirebulebis
gazrdis SesaZlebloba an SemZens miaCnia, rom man icis is
meTodebi da saSualebebi, rogor gaaumjobesos sakuTari biznesi
samizne sazogadoebis xarjze.674 amas dinamikuri sabazro pirobebi
ganapirobebs, ramdenadac aqcia, Tavisi brunvaunariani xasiaTiT,
samewarmeo saqmianobaSi TiToeuli firmis Sida
biznesstrategiebisa da warmodgenebis Secvlas emsaxureba.675

korporaciul kombinaciaTa Tu romel meTods airCevs SemZeni
sazogadoeba, kombinirebulad aris damokidebuli
biznessaqmianobis normatiul regulaciebsa da finansur
realobaze.676

gasaTvaliswinebelia yoveli kombinaciuri meqanizmisTvis
damaxasiaTebeli dadebiTi da uaryofiTi mxareebis analizi, iqneba
es tranzaqciis finansuri uzrunvelyofa Tu sagadasaxado
sakiTxebi,677 rac naTel suraTs Seqmnis im gamosayenebel meTodTa

672 Clark, Corporate Law, 1986, P. 418 et seq.
673 sinergiis miRebis klasikur magaliTad aris miCneuli ori kompaniis
kooperacia, rodesac damatebiTi Rirebulebis Seqmnis meqanizmi korporaciis
gaumjobesebuli perfomansia, romelsac `2X2=5~ induqciuri magaliTi udevs
safuZvlad. ix. Sankaran, Vishwanath, Diversification via Acquisition in: Mergers, Acquisitions and
Corporate Restructuring, (edit. Chandrashekar Krishnamurti, Vishwanath S.R.), 2008, P. 6.
674 aRniSnul faqtorTa analizi SemZenis mier SeZenaze SeTavazebis gakeTebamde
xorcieldeba. ix. Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 163.
675 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 9.
676 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 8.
677 sagadasaxado kuTxiT mniSvnelovania dasabegri da sagadasaxado
gadasaxadisgan Tavisufali tranzaqciisa Tu kombinaciis erTmaneTisgan
gamijvna. optimaluri sagadasaxado aspeqtebis Semcveli korporaciuli
kombinaciis  konstruqtireba praqtikosi iuristis saukeTeso kautelaruli
praqtikis maformirebelia. aSS-Si korporaciul kombinaciaTa nawili,
magaliTad, sakanonmdeblo Serwyma Tavisufldeba aseTi gadasaxadisgan, maSin
roca SeZena aqciaTa SesyidviT (cash-for-stock acquisition) dabegvradi tranzaqciaa.
Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, A Transactional Analysis of the Governing Tax,
Legal and Accounting Considerations, Vol. 2, 2003, chap. 6, P. 16; Freund, Anatomy of Merger, 1975, P.
82-87; Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 690-695. qarTul
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Sesaxeb, romliTac or an met korporacias Soris yvelaze
warmatebuli tranzaqciuli transferi Sedgeba. Sedegebis
warmatebuloba struqturul cvlilebaTa diversificirebuli
analizis obieqts warmoadgens. maT (SeZenasa da struqturul
cvlilebas) Soris  damakavSirebeli horizontaluri veli am
meqanizmTa dogmaturi da praqtikuli prizmis deskrifciul-
retrospeqtrul kvlevas moicavs. logikuri jaWvis momdevno
rgoli SeZenisa da misi gamoyenebis saSualebaTa samarTlebriv
kvlevaSi mdgomareobs.

2. korporaciaTa Serwymisa da SeZenis genezisi

cxovrebis pirveli wesi biznesis pirveli wesicaa – Seewyve an
mokvdi.

Alan M. Weber

sakorporacio samarTlis postmodernistuli saxe kapitalis
bazris ganviTarebis afirmatuli procesebis difuziur kompleqs
warmoadgens. meoce saukuneSi is gascda intranacionalur CarCoebs
da kapitalis bazris gavliT moicva supranacionalur
korporaciaTa Soris urTierTobebi, romlebic Tanamedrove
globalur ekonomikur aminds qmnian.678

samewarmeo industriaSi M&A ar aris axali fenomeni. misi
ganviTareba aSS-Si me-19 saukunis dasasrulsa da me-20 saukunis
adreul periodSi daiwyo. am periodSi, merjerisa da SeZenis
instrumentalur meTodTa gamoyenebiT, aSS-Si funqcionirebadi
3000-mde korporacia gaqra. industriuli bumi navTobproduqtebis,
transportirebis teqnologiuri daxvewis, rkinisa da rkinigzis da
sxva msgavsi mZime warmoebis  ganviTarebam Camoayaliba.679

amerikuli kompaniebi cdiloben Serwymis an SeZenis gziT
monopoliuri mdgomareoba daikavon bazarze.680 manufaqturuli

realobaSi TiTqmis identuri danawesis Semotanis mcdelobaa warmodgenili
sagadasaxado kodeqsis 152-e muxlSi, romlis me-2 da me-3 nawili qonebis an
wilis gadacemas reorganizaciis mxareTa Soris qonebis realizaciad ar Tvlis,
anu amave kodeqsis me-80 muxlis me-5 nawiliT ganmartebul qonebis
realizaciidan miRebul Semosavals, romelic dabegvradia, sagadasaxado
valdebulebisgan aTavisuflebs. gadasaxadisgan gaTavisuflebis safuZvlad
reorganizaciis faqtis arsebobaa aRebuli. sxva sityvebiT, reorganizaciis
procesSi warmoSobili nebismieri saxis dabegvris obieqts, romelic
sagadasaxado kodeqsis zogadi wesebiT dabegvradia, reorganizaciis procesis
specialuri muxli (152m.) gadasaxadisgan aTavisuflebs nametis
daufiqsireblobis bazisze. Sead. nadaraia, rogava, ruxaZe, bolqvaZe,
saqarTvelos sagadasaxado kodeqsis komentari, §§ 1-155, gv. 730-742. rac Seexeba
wilobriv da qonebriv SeZenas naRdi fuliT, is sagadasaxado dabegvris
Cveulebriv reJimSi eqceva. ix. sagadasaxado kodeqsis 152-e muxlis me-7 nawilis
b) da g) punqtebi.
678 msoflio sainvesticio garemos Sesaxeb 2012 wlis UNCTAD (vaWrobisa da
ganviTarebis gaerTianebuli erebis konferencia) moxsenebis Tanaxmad, 2011 wels
saerTaSoriso merjerTa raodenoba gaizarda 53%-iT da Seadgina 526 miliardi
dolari. ix. World Investment Report 2012, P. 16.
679 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 22.
680 sabazro dafarvis arealis gafarToebis dros, gaerTianebuli kompaniebi
awarmoeben erTnair saqonels, Tumca isini mis realizacias geografiulad



88

mrewveloba gamoirCeoda vertikaluri681 da produqtiuli
kavSirebis gafarToebis682 mcdelobiT, aseve, horizontaluri
aqtivobebiT,683 romelsac ekonomikuri garemo monopoliur an
dipoliur mdgomareobamde mihyavda.684 Tumca isini, ZiriTadad,
kraxs ganicdidnen, radgan ver aRwevdnen efeqturobasa da
operaciuli (saeqsploatacio) xarjebis Semcirebas anu sinergiuli
efeqtis zrdas. korporaciul kombinaciaTa warumateblobas 1903
wels aSS-is ekonomikurma recesiamac Seuwyo xeli, ramac 1904
wlis kapitalis bazris ngreva gamoiwvia.685 paralelurad, aSS-is
uzenaesma sasamarTlom kongresis mier 1890 wels miRebuli
Sermanis aqtis (Sherman Act)686 antimonopoliuri merjerebis
winaaRmdeg sabrZolvelad gamoyeneba daiwyo,687 ramac 1911 wels
iseTi didi korporaciis destruqciuli kolapsi gamoiwvia,
rogoric, magaliTad, Standard Oil Company iyo.688 momdevno wlebSi
merjerisa da SeZenis axal-axali talRa parabolis principiT
viTardeboda – 1929 wlis aSS-is ekonomikuri krizisidan vidre 1999
wlamde689 ramdenime aRmasvla da Semdeg mniSvnelovani Seneleba690

SeiniSneba.691 gansxvavebiT me-19 saukunis dasawyisSi arsebuli

gansxvavebul adgilas mdebare bazarze axdenen. Ravenscraft, Scheler, Mergers, Sell-offs,
& Economic Efficiency, 1987, P. 23.
681 vertikaluri gaerTianebis Sinaarsobrivi datvirTva mdgomareobs ori iseTi
kompaniis gaerTianebaSi, romelTac merjeramde potenciuri myidvel-gamyidvelis
urTierToba hqondaT. ix. Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987,
P. 22.
682 produqtiuli gafarToebis dros SemZeni da SeZenili kompaniebi
funqcionalurad dakavSirebul produqcias an sadistribucio saqmianobas
ewevian, magram isini pirdapir SemxeblobaSi ar arian erTmaneTTan. Ravenscraft,
Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 23.
683 horizontaluri aqtivobis dros, gasaerTianebeli kompaniebi erTi da igive
erT an ramdenime produqts awarmoeben da operireben geografiulad erTi da
igive adgilas mdebare bazarze. Ravenscraft, Scheler, Mergers, Sell-offs, & Economic
Efficiency, 1987, P. 22.
684 `dipolia~ mewarme subieqtTa Soris homogenuri produqtis fasebiT
konkurencias niSnavs. Church, Conglomerate Mergers, in 2 Issues in Competition Law and Policy,
ABA Section of Antitrust Law, 2008, P. 1533; Langenfeld, Non-Horizontal Merger Guidelines in the
United States and the European Commission: Time for the United States to Catch up?, 16 Geo. Mason L.
Rev., 2009, P. 862-863.
685 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 2-4.
686 `Sermanis aqtis~ miRebisTanave aSS-is sakanonmdeblo sivrceSi is mravali
diskusiisa da debatis safuZveli gaxda. Sermanis aqti pirdapir iyo mimarTuli
marTlsawinaaRmdego korporaciuli kombinaciebis winaaRmdeg. ix. Wickersham, The
Sherman Anti-Trust Law, in: Some Legal Phases of Corporate Financing, Reorganization and Regulation,
1917, P. 235-274.
687 Sead. qiria, qeraSvili, Mergers & Acquisitions – sawarmoTa Serwyma da SeZena
(samarTlebrivi safuZvlebi), `samarTlis Jurnali, #1, 2012, gv. 163-164.
688 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 23.
689 1990-dan 1999 wlamde aSS-Si Sesrulebul merjerTa statistika, ix. Halibozek,
Kovacich, Mergers and Acquisition Security, 2005, P. 29.
690 aSS-Si M&A-is mimdinareobis  meoce saukunis panoramisTvis, ix. Halibozek,
Kovacich, Mergers and Acquisition Security, 2005, P. 22-30.
691 1990-ian wlebSi aSS-Si SeZeniTi tranzaqciebis Rirebulebam 1.3 miliard
dolars gadaaWarba, xolo 1999 wlisTvis saerTaSoriso Serwymis da SeZenis
saerTo Rirebulebam 720.1 miliards. ix. Sankaran, Vishwanath, Diversification via
Acquisition, 2008, P. 1.
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monopoliuri gaerTianebebisa, 20-ian wlebSi SeiniSneboda
oligopoluri692 merjerebi.693 momdevno etapi amerikul
ekonomikur-samarTlebriv realobaSi aisaxa 1968 wels, romelmac
Sebrunebuli saxe miiRo wina wlebTan mimarTebiT. aRniSnul
periodSi694 iwyeba konglomerirebuli gaerTianebebis era.695 es
ukanaskneli gansakuTrebuli zegavleniT gamoirCeva ekonomikaze,
politikasa da socialur urTierTobebze.

arsebobs mravali hopoTeza konglomeratis fundamentur
ekonomikur maxasiaTeblebze, romelTagan bazris koncentracia,696

misi moculoba  da geografiuli dispersia697 arsebiT gavlenas
axdens socialur garemoze.698 msgavsma faqtorebma ganapiroba
amerikul ekonomikur-iuridiul literaturasa da garemoSi masze
yuradRebis gadatana.699 nebismier SemTxvevaSi, merjeris istoriul
gamovlinebaTa700 Soris arsebobs ramdenime saerTo niSani, ramac
misi aqtiuri gamoyeneba ganapiroba. pirveli, es ekonomikuri
uwvetad mzardi, dabali an `xandazmuli~ koeficientia, romelic
axali teqnologiebisa Tu mZime industriul ganviTarebas an
stagnacias  ukavSirdeba. meore, es aris mzardi kapitalis bazari,
romlis ganviTareba upirobo safuZvlad iqca korporaciaTa Soris
tranzaqciuli bumis gamosawvevad.701

`merjeruli talRis~ istoriul-analitikuri kvleva mas
agregatul ekonomikur fenomenTa kategoriaSi moiazrebs, romelic
gavlenas axdens, farTo gagebiT, mTlian ekonomikaze, qveynebsa da
industriul struqturaze. misi, SedarebiT viwro definicia,
korporaciis mesakuTreTa da korporaciuli struqturis

692 termini momdinareobs George J. Stigler-sgan, romelic aRniSnavs bazris
struqturas, sadac marketinguli da industriuli garemo dominirebulad mcire
gamyidvelTa xelSia moqceuli. ix. Stigler, Monopoly and Oligopoly by Merger, American
Economic Rev., Vol. 40, 1950, P. 23-34.
693 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 22.
694 Golbe, White, Mergers and Acquisitions in the U.S. Economy: An Aggregate and Historical
Overview, in: Mergers and Acquisitions, (edit. Alan Auerbach), 1988, P. 25-47.
695 konglomerati iseT gaerTianebas AaRniSnavs, romelSic monawile anu
gasaerTianebel kompaniebs samewarmeo saqmianobis sagani da bazari
erTamaneTisgan gansxvavebuli aqvT. Ravenscraft, Scheler, Mergers, Sell-offs, & Economic
Efficiency, 1987, P. 22-23, 36-45. konglomeraciul gaerTianebaTa aTwleulad
moxseniebulia 1960-1970 wlebi. ix. Frensch, The Social Side of Mergers and Acquisitions, 2007,
P. 15.
696 Siegfried, Sweeney, The Social and Political Consequences of Conglomerate Mergers, in: Mergers
and Acquisitions, (edit. Keenan, White), 1982, P. 70-72.
697 Siegfried, Sweeney, The Social and Political Consequences of Conglomerate Mergers, in: Mergers
and Acquisitions, (edit. Keenan, White), 1982, P. 73-74.
698 Siegfried, Sweeney, The Social and Political Consequences of Conglomerate Mergers, in: Mergers
and Acquisitions, (edit. Keenan, White), 1982, P. 67-97.
699 Mergers and Acquisitions, (edit. Alan Auerbach), 1988; Mergers and Acquisitions, (edit. Keenan,
White), 1982; Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987; Halibozek,
Kovacich, Mergers and Acquisition Security, 2005.
700 1897 wlidan 2008 wlamde M&A-is gamovlenaTa statistikisTvis, ix. Depamphilis,
Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 13-17.
701 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
16.
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cvlilebaSi poulobs Sinaarsobriv ganvrcobas.702 naSromis
arsebiTi datvirTva ukanasknel, korporaciul struqturaSi,
Serwymis da SeZenis panoramul fonze, fundamenturi cvlilebis
substanciurad mniSvnelovan segmentTa kvlevaSi mdgomareobs.703

3. saaqcio sazogadoebis SeZenis tranzaqciis ZiriTadi
struqturuli meqanizmebi

3.1. zogadi paradigma

fluqtuaciuri ekonomikuri garemos moulodneli recesiis
Sedegebisgan Tavdacvis Tanamedrove saSualebaTagan
biznessaqmianobis diversificireba gamoirCeva. samewarmeo
saqmianobis diversificerebis saWiroebis epoqaSi sul ufro met
mniSvnelobas iZens korporaciul tranzaqciaTa saxeobebi,
romelTa bazisze kapitalis bazarze funqcionirebadi kompaniebi
TavianTi saqmianobis riskebis gadanawilebas umtkivneulod
axerxeben. ufro metic, SemZeni da mierTebuli sazogadoebis
sabazro da sabalanso RirebulebaTa jami tranzaqciis daxurvis
Semdeg, rogorc wesi, izrdeba.704 korporaciis SeZena an masTan
koaliciuri korporaciuli gaerTianebis Seqmna sainvesticio
portfolios diversificirebis saSualebad iqca.705 M&A SeiZleba
mraval faqtorze damokidebuli Tvisebrivad gansxvavebuli
mizeziT iyos ganpirobebuli. is SeiZleba iyos mcire, didi an mega
moculobis, misi (moculobis) gansazRvris im saSualebebidan
gamomdinare, rogoricaa kompaniis sabazro da sabalanso
Rirebuleba, tranzaqciis Rirebuleba, dasaqmebulTa da sawarmoTa
(ekonomikuri gagebiT) raodenoba da maTi Tanafardoba.706

dResdReobiT, nacionaluri da globaluri samewarmeo saqmianobis
ganviTarebis Sedegad, M&A–is samizne obieqtad, ZiriTadad, ori
konkurenti kompania gamodis.707 maTi mizani ori mTavari segmentiT,
moklevadiani da grZelvadiani finansuri poziciebis gamyarebiT
Semoifargleba. samomavlo perspeqtivaTa sinTezuri gamovlinebis
instrumentalur modelTa Soris korporaciaTa SeZenis ramdenime
kombinacia liderobs.

pirveli, yvelaze martivi da bazisuri myidvel-gamyidvelis
ormxrivi SeTanxmebaa, rodesac erTi korporacia meoris qonebas
yidulobs. magram, Tu sakiTxi kompaniis mTliani an TiTqmis

702 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 16.
703 aRsaniSnavia, rom me-19 da me-20 saukunis qarTul samarTlebriv-ekonomikur
realobaSi kapitalisturi urTierTobebis ararsebobis gamo msgavsi istoriuli
eqskursis SemoTavazeba SeuZlebeli iyo. miuxedavad imisa, rom XXI saukuneSi
ukve SeiniSneba msxvil kompaniaTa gaerTianebebi, SeZena an daufleba,
saqarTveloSi korporaciuli kulturis ganuviTareblobis gamo, faqtobrivad,
xelmiuwvdomelia msgavsi kombinaciebis Sesaxeb, Tundac samecniero
miznebisTvis, informaciis mopoveba. aqedan gamomdinare, sawarmoTa SeZenisa da
gaerTianebis genezisi mxolod aSS-is magaliTzea warmodgenili.
704 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 65-71.
705 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 33.
706 ix. Flom, Mergers & Acquisitions: The Decade in Review, 54 U. Miami L.Rev., 2000, P. 753-772.
707 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 4.



91

mTliani qonebis Sesyidvas exeba, maSin maT Soris
samoqalaqosamarTlebriv urTierTobas korporaciul-
samarTlebrivi saxe miecema da struqtuirdeba qonebrivi SeZena.708

tranzaqciaTa struqturul modelTa Soris meore adgilze
aqciaTa SeZenaa. saxezea kompaniis wilobrivi SeZena, rodesac
aqcionerTa an aqcionerTa jgufis mier xdeba aqciaTa
SemZenisaTvis miyidva.709 mesame poziciaze SeiZleba warmodgenil
iqnes Serwyma, rogorc SeZenis saxe.710 am sami zogadi
tranzaqciuli modelis praqtikuli orbita pragmatulad
gansxvavebulia. maTi erTmaneTisgan gancalkevebuli ganxilva ki
mizanSeuwoneli. amitom, analitikuri kvleva korporaciul
kombinaciaTa sinTezur variantad unda iqnes warmodgenili, radgan
yvela maTgani erTad da TiToeuli cal-calke, gansazRvruli
speqtriT, urTierTmfarav sferoebs warmoadgenen.

3.2. M&A-is homogenuri safuZvlebi

korporaciaTa Soris tranzaqciaTa dadebisa da Sesrulebis
specifikuri ekonomikur-samarTlebrivi safuZvlebi arsebobs.
ekonomikuri kuTxiT M&A-is upirvelesi mizani Rirebulebis
zrdaa.711 Rirebulebis maqsimireba tranzaqciis mxare sawarmos
potencialze swori warmodgenis SeqmniTa da misi swrafi
realizebis SesaZleblobaTa danaxvaSi mdgomareobs. mewarme
subieqtis mimdinare da realuri (potenciuri) Rirebulebis
Sefaseba M&A-is tranzaqciis prioritetuli ekonomikuri
amocanaa.712 sazogadoeba sabazro maCveneblebis kuTxiT unda
Sefasdes. kompaniis Sefaseba, Tavis mxriv, emsaxureba
aqcionerebisTvis momavali sargeblis dRevandeli Rirebulebis
magnitudis miaxloebul gamoangariSebas tranzaqciis
RirebulebasTan TanafardobiT.713 amitom, Serwymis dawyebis
safuZvelTa Soris pirvel adgils ikavebs imis gansazRvra, Tu ra
ekonomikuri sargebelia mosalodneli tranzaqciidan. ekonomikuri
sargeblis misaRebad SeZenis pedanturi finansuri714 da
strategiuli dagegmarebaa715 saWiro.716 winaaRmdeg SemTxvevaSi,
ganxorcielebul kombinaciaTa kvalificiuri nawili kraxiT

708 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P.7.
709 Oesterle, Mergers and Acquisitions,  2006, P. 16.
710 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P.8.
711 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 1.
712 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 58-61.
713 Vishwanath,Krishnamurti, Value Drivers and Target Valuation, in: Mergers, Acquisitions, and other
Corporate Restructuring, 2008, P. 63.
714 Frensch, The Social Side of Mergers and Acquisitions, 2007, P.48-50.
715 strategiul dagegmarebas esaWiroeba finansebi, xolo korporaciis arsebuli
realuri Rirebuleba strategiuli dagegmarebis Semowmebis meqanizmad
gamoiyeneba (aseve moqmedia Sebrunebuli variantic). ix. Vishwanath,Krishnamurti,Real
Options Analysis in Mergers and Acquisitions, in: Mergers, Acquisitions, and other Corporate Restructuring,
2008, P. 116.
716 finansur da strategiul dagegmarebas Soris sxvaobisTvis, ix. Frensch, The
Social Side of Mergers and Acquisitions, 2007, P. 48-49.
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sruldeba. empiriuli kvlevebi cxadyofs, rom SeZenil
sazogadoebaTa 74% xelaxla iyideba.717

momgebiani tranzaqciis ekonomikuri mxare martivi formuliT
gamoiTvleba: sazogadoebaTa kombinirebuli Rirebuleba718

undaAaRematebodes gaerTianebul kompaniaTa (TiToeulis
gamijnulad) RirebulebaTa jams.719 Tu es analizi simetriuli
informaciis baziszea Sesrulebuli, tranzaqciis integrirebuli
Sedegebi warmatebulobis dadebiTi koeficientis maCvenebelia.
SeZenis warumatebloba anu Cavardna realuri ekonomikuri
sargeblis ararsebobaSi mdgomareobs.720

M&A-is pirveli da mTavari safuZveli, zemoaRniSnulidan
gamomdinare, ekonomikur industriul zonaSi arsebuli (an
samomavlo) resursebis akumulirebaa kombinirebuli menejmentis an
ekvairis korporaciuli marTvis samarTlebrivi teqnikis
gamoyenebiT, ramdenadac korporaciuli marTvis swori sistemuri
xedva pirdapiraa dakavSirebuli korporaciis ekonomikur
aqtivobebSi warmodgenasTan (Corporate Performance).721

ekonomikurad mravalganzomilebiani safuZvlis garda,
arsebobs samarTlebrivi safuZvlebi, rac M&A-is konstruqtirebas
uwyobs xels. misi upirvelesi saxasiaTo elementia is, rom M&A
samarTlis qmnilebas722 warmoadgens.723 es mis normatiul
regulirebas daqvemdebarebul mxares gamijnavs misive ekonomikuri
mxarisgan.

rodesac saubaria samarTlebriv safuZvlebze, unda
ganimartos maTi gamoyenebis winapirobebi, anu ra aris is, rac
M&A-s samarTlebrivad dadebiT an uaryofiT Sefasebas miscems. am
kuTxiT diferencirdeba sami substanciuri mimarTeba. pirveli, es
M&A-is tranzaqciebis sakanonmdeblo regulirebaa, romelTa
Soris aRsaniSnavia misi mimarTebis dadgena sagadasaxado
regulaciebTan. meore mimarTulebis mTavari RerZi, M&A-is
Sedegebs ukavSirdeba.724 Sedegebi, Tavis mxriv, aisaxeba ori
diferencirebuli kuTxiT: korporaciuli kontrolis mopovebiT
korporaciis Sida struqturuli elementebis Secvlis
SesaZleblobasa da Secvlil korporaciul marTvaze, rogorc

717 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 19.
718 kombinirebuli Rirebuleba meti unda iyos SemZeni kompaniis Rirebulebisa da
samizne sazogadoebis gancalkevebul RirebulebaTa jamze.
719 Vishwanath,Krishnamurti, Value Drivers and Target Valuation, in: Mergers, Acquisitions, and other
Corporate Restructuring, 2008, P. 63.
720 ix. Frensch, The Social Side of Mergers and Acquisitions, 2007, P.15-17.
721 Gilson, Corporate Governance and Economic Efficiency, in: Aspects of Corporate Governance, (edit.
Isaksson, Skog), 1993, P. 131.
722 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P.8.
723 am SemTxvevaSi mcire dakonkretebaa saWiro: igulisxmeba Serwyma, rogorc
samarTlis qmnileba, radgan SeZenis martivi formebi valdebulebiTi samarTlis
pirmSoa da is uZvelesi droidan gamoiyeneba.
724 mecnierTa nawili Tvlis, rom Serwymisa da SeZenis safuZvlebsa da motivebze
saubari maTi Sedegebis deduqciuri analizis safuZvelzec aris miRwevadi. am
Tezas statistikuri analizis saSualebiT asabuTeben. ix. Ravenscraft, Scheler,
Mergers, Sell-offs, & Economic Efficiency, 1987, P.3-5.
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sazogadoebis gare samarTlebriv-ekonomikur urTierTobebSi
warmodgenis (gamosvlis) Sida kontrolis  fasilitatorze.725 rac
Seexeba mesames, is ekvaieri kompaniis investorTa sainvesticio
portfoliosa da samewarmeo saqmianobis riskebis
diversificirebas ukavSirdeba, gansakuTrebiT maSin, rodesac saqme
konglomerirebul gaerTianebas exeba726 da mimarTulia kompaniis
likvidurobis zrdisken.727

sagadasaxado regulirebis samarTlebriv safuZvlad
arsebobas ramdenime niuansi akvalificirebs. M&A SeiZleba iyos
dabegvradi an aseTi gadasaxadisgan Tavisufali.728 aSS-is
samarTlebriv sivrceSi,729 amisaTvis aucilebelia, rom
korporaciaTa Soris ganxorcielebuli kombinacia, sqematurad,
reorganizacias gautoldes.730 Sesabamisad, kontrolirebad
tranzaqciaTa731 Soris maTi klasificireba aadvilebs im mraval
samarTlebriv meqanizms Soris arCevanis gakeTebas, romelic SemZen
an samizne sazogadoebas SeiZleba ufro met sargebels
usaxavdes.732 amitom, sagadasaxado dabegvrisgan gaTavisuflebis an
racionalizebis733 perspeqtiva erT-erT mniSvnelovan motivators
warmoadgens tranzaqciis, magaliTad, Serwymis formiT
dasrulebisTvis.734

rac Seexeba tranzaqciis Sedegad menejmentis Secvlis
SesaZleblobas, rogorc M&A-is bazisur stigmas, is meore
safuZvelia, romelic, rogorc wesi, kompaniaze kontrolis
mopovebis apriori Tanmdevi Sedegia.735 amitom korporaciuli
struqturis Secvla, rogorc SeZenis motivatori, gansakuTrebuli
xarisxiT ar gamoirCeva.736 is, ZiriTadad, gamoiyeneba ekonomikuri
Rirebulebis zrdis berketad: SemZeni sazogadoebis menejmenti
samizne sazogadoebis sust menejments aTavisuflebs da TviTon
warmarTavs korporaciul marTvas imgvarad, rom samizne
sazogadoebis sabazro Tu sabalanso Rirebuleba izrdeba.737

rogorc wesi, safuZvelTa Soris zemoT ganxiluli ekonomikuri

725 Gilson, Corporate Governance and Economic Efficiency,1993, P. 133.
726 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 48.
727 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 3.
728 Auerbach, Reishus, The Impact of Taxation on Mergers and Acquistions, in: Mergers and
Acquisitions, (edit. Alan Auerbach),1988, P.71-74.
729 ix. Mehrotra, Mergers, Taxes, and Historical Materialism, 83 Ind. L.L., 2008, P. 881-916.
730 Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, A Transactional Analysis of the Governing
Tax, Legal and Accounting Considerations, Vol. 2, 2003, chap. 6, P.7.
731 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 109-145; Davies, Hopt,
Control Transactions, in: The Anatomy of Corporate Law, 2009, P. 225-227.
732 Sead. Burke, Federal Income Taxation of Corporations and Stockholders, 6th ed., 2007, P. 425-428.
733 aSS-is sagadasaxado sistemis racionalizebuli utilizirebis
ganzogadebuli mecnieruli xedvisTvis, ix. Schlunk, Rationalizing The Taxation of
Reorganization and Other Corporate Acquisitions, 27 Va. Tax Rev., 2007, P. 23-52.
734 Frensch, The Social Side of Mergers and Acquisitions, 2007, P.48.
735 SesaZlebelia menejmenti ar Seicvalos, Tumca es iSviaT SemTxvevaSia
mosalodneli da, rogorc wesi, ar xdeba.
736 im SemTxvevis garda, Tu mtrul dauflebas ar exeba sakiTxi.
737 Raghvendra Rau, The Empirical Evidence on Mergers, in: Mergers, Acquisitions, and other Corporate
Restructuring, 2008, P. 229.
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da samarTlebrivi safuZvlebi dominireben. isini SeZenisa da
Serwymis sakvanZo sakiTxTa konunqciur Tu dizunqciur diapazons
gansazRvraven.

M&A-is safuZvelTa Semdeg, logikuri balansis
SesanarCuneblad, misi Sinaarsobrivi mxare, ganxorcielebis
meqanizmebi da saxeebi dogmatur-Teoriulad unda gaanalizdes.

3.3. M&A-is konceftualuri arsi

korporaciul tranzaqciaTa konceftualuri datvirTva
fundamenturi mniSvnelobis konstruqciuli mocemulobaa.
mocemulobis Sesacnobad aucilebelia de lege ferenda ganimartos
Serwyma da SeZena. sistemurad da gasagebad ganmartebuli
terminebi saWiroa iseTi kompleqsuri fenomenis analizisTvis,
rogoricaa M&A. misi arsis stigmatizirebuli koncefciis
Tanaxmad, is aris erTi kompaniis mier meore kompaniis sruli an
nawilobrivi SeZena,738 an mTlianis an nawilis739 Sesyidva.740 erTi
kompaniis mier meoris SeZena, etimologiurad, SeiZleba ganimartos
rogorc daufleba (Take-over). klasikurad, dauflebiT SeZenas
adgili aqvs maSin, rodesac samizne sazogadoeba kotirebulia
safondo birJaze da mis aqcionerebTan wvdoma SemTavazebels
SeZenis Sesaxeb sajaro SeTavazebis meqanizmiT aqvs, rodesac
samizne sazogadoebis aqcionerebis erTgvar waqezebas akeTebs,
raTa maT (mewileebma) SemTavazebels miyidon TavianTi aqciebi.741

TiToeuli tranzaqcia gamoirCeva sididiTa da kompleqsurobiT.
garda amisa, arsebobs uamravi ganmarteba. magaliTad, ori firmis
gaerTianeba aris nebayoflobiTi gaerTianeba ekonomikurad
msxvili kompaniis Camosayalibeblad maTi dafarvis zonaSi
arsebul742 samewarmeo saqmianobis mTlian seqtorsa Tu mis
romelime nawilSi.743 sxva ganmartebis Tanaxmad, or sazogadoebas
Soris kombinacia aris SemZenis mier sakuTrebis uflebis sruli
an nawilobrivi SeZena samizne sazogadoebaSi samizne
sazogadoebis qonebis gadacemiT (asset deal) Tu aqciaTa gadacemis
meqanizmis gamoyenebiT (share deal).744,745

738 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 18.
739 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 4.
740 aSS-Si SEC oficialurad ganmartavs nasyidobas, romelic moicavs nebismier
nasyidobis xelSekrulebas an fasiani qaRaldis an fasian qaRaldSi wilis
ganawilebas, romelsac gaaCnia ekonomikuri Rirebuleba. ix. Hazen, The Law of
Securities Regulation, 6th ed., 2009, P. 241.
741 Horn, Cross-Border Mergers and Acquisitions and the Law: An Introdiuction, in: Cross-Border
Mergers and Acquisitions and the Law, (edit. Horn), 2001, P. 4.
742 saubaria TiToeuli kompaniis moqmedebis dafarvis geografiul arealze.
743 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 23.
744 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 23-24.
745 aqve aRsaniSnavia, rom share deal wilobriv anu aqciidan gamomdinare ufleba-
movaleobaTa gadasvlas moicavs, xolo asset deal qonebriv SeZenaTa kategoriaSi
jdeba. es ukanaskneli SesaZlebelia iyos rogorc nebismieri materialuri
qonebrivi sikeTe, magaliTad, danadgarebi, uZravi qoneba, mowyobiloba da a.S.,
ise, aramaterialuri qonebrivi sikeTe, magaliTad, inteleqtualuri sakuTreba,
korporaciis saxelwodeba, gudvili da sxva, romelsac ekonomikuri Rirebuleba
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zogadad, termini `Serwyma~ SesaZlebelia ganimartos farTo
da viwro gagebiT. farTo gagebiT, is aris nebismieri biznes
tranzaqcia, romlis saSualebiTac ramdenime erTmaneTisgan
damoukidebeli kompania erTi da igive pirdapir Tu arapirdapir
kontrols eqvemdebareba.746 saerTo kontroli mimaerTebeli
kompaniis aqcionerTa xelSia. is SeiZleba miRweul iqnes SeZeniT
an dauflebiT, rogorc zemoT aRiniSna. tranzaqciis Sesaxeb
gadawyvetilebis mimRebi (menejmenti, aqcionerebi) organo/pirebi
aqcionerebze dayrdnobiT kontrolirebad sazogadoebaSi yofniT
kmayofilni arian da surT SeZenil sazogadoebaSi darCena.
tranzaqciis Sedegad, iqmneba kompaniaTa gafarToebuli jgufi.747

misi viwro gagebiT, Serwyma aris tranzaqcia, sadac erTi an
ramdenime monawile kompania wyvets arsebobas, rogorc samarTlis
damoukidebeli subieqti. am SemTxvevaSi Sedegebi dgeba mxolod
`gadarCenili~ sazogadoebis mimarT. yvela sxva sazogadoeba
mimaerTebel sazogadoebas Seerwymeba.748

arsebobs `Serwyma TanasworTa Soris~.749 misi arsi teqnikur
mxareSi mdgomareobs: tranzaqciaSi monawile orive korporacia,
Teoriulad, ganixileba Tanasworuflebian mxared da orive mxaris
aqcionerebis mimarT Tanabrad keTdeba axali kompaniis an
holdinguri kompaniis aqciebis SeTavazeba.750 axali aqciebis
aRniSnuli strategiiT gadanawilebis oficialuri mizania, rom
tranzaqciis dasrulebis Semdeg orive kompaniis aqcionerebs
axladSeqmnili kompaniis an kompaniaTa jgufSi Tanabari
kontrolis ganxorcielebis ufleba da meqanizmebi hqondeT.751

Tumca, `Serwyma TanasworTa Soris~ simptomur msgavsebas iCens
`megobrul dauflebasTan~ da xSirad gaurkvevlobis sababic
gamxdara, rogorc es Deutsche Bank-sa da Dresdner Bank-s Soris moxda
2000 wlis aprilSi.752 mokled, terminTa Tezisuri ganmarteba mis
Sinaarsobrivad ganmaxorcielebel meqanizmTa sqematur ganxilvaze

gaaCnia. ix. Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P.7; Haas,
Corporate Finance, 2011, P. 39-40. Sead. qiria, qeraSvili, Mergers & Acquisitions –
sawarmoTa Serwyma da SeZena (samarTlebrivi safuZvlebi), `samarTlis Jurnali,
#1, 2012, gv. 166-167.
746 germaniaSi kontroli aris korporaciaTa jgufis formirebis ganmsazRvreli
kriteriumi: Tu am jgufis yvela wevris funqcionirebis koordinirebisTvis
centralizebuli samewarmeo politikis qveS gamoiyeneba kontroli, aseT jgufs
koncerns uwodeben (Konzern). ix. germaniis `saaqcio sazogadoebaTa Sesaxeb~
kanoni (Aktiengesetz), muxli 18.
747 Horn, Cross-Border Mergers and Acquisitions and the Law: An Introdiuction,  2001, P. 4.
748 Horn, Cross-Border Mergers and Acquisitions and the Law: An Introdiuction,  2001, P.5.
749 “merger between equals”.
750 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 25.
751 `Serwyma TanasworTa Soris~ ganxorcielda Daimler-sa da Chrysler-s Soris 1998
wels. ix. Ferris, Drake, Accounting and Tax Factors in Mergers and Acquisitions, in: Mergers,
Acquisitions and Corporate Restructuring, (edit. Chandrashekar Krishnamurti, Vishwanath S.R.), 2008,
P.180-182.
752 SeTanxmeba uaryofil iqna Dresdner Bank-is mier 2000 wlis 5 aprils. ix.
Frankfurter Allgemeine, 6 April, 2000, P. 1 (English and German Editions), miTiTebulia: Horn,
Cross-Border Mergers and Acquisitions and the Law: An Introdiuction,  2001, P.5.
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gadasvlis da am meqanizmTa analizis srulfasovan saSualebas
iZleva.

dabolos, xazgasmiT unda aRiniSnos, rom naSromis mizani
Serwymis da SeZenis procesualuri da niuansirebuli analizi ar
aris, anu misi praqtikuli Sesrulebis iseTi meqanizmebi, rogoric
winaswari SeTanxmeba, uzrunvelyofis saSualebaze daTqma,
konfidencialobis memorandumi, auditoruli Semowmebis
ganxorcielebis detaluri meqanizmi da etapebi, xelSekrulebis
Sedgena, saxelSekrulebo kondiciaTa gansazRvra da xelmoweraa.
Serwyma da SeZena ss-is struqturuli cvlilebis safuZvlad aris
aRebuli, romelTa procesualuri ganxorcielebis detalebi
kvlevis arss cdeba. SeZena-Serwymis ideis formirebidan Sedegebis
integrirebamde ramdenime etapi lakonurad SeiZleba ase Sejamdes:
formulireba, anu strategiisa da integraciis procesis
ganviTareba; lokalizeba, anu wina saxelSekrulebo mdgomareoba;
molaparakeba, anu xelSekrulebis arsebiT nawilze SeTanxmeba;
integrireba, anu posttranzaqciuli mdgomareoba – Sedegebis
realizeba. Tumca, M&A-is dawyebis, ganviTarebisa da
implementirebis proceduruli jaWvis sqematur-diagramuli gaSla
misi arsis srulfasovan suraTs Seqmnis.753

753 ix. diagrama II. wyaro: Galpin, Herndon, The Complete Guide to Mergers and Acquisitions,
2007.
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Ddiagrama II. M&A-is tranzaqciuli procesi da ZiriTadi sakiTxebi.
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3.4. korporaciis SeZena, masSi monawile subieqtebi da Sesrulebis
formebi

3.4.1. korporaciaTa SeZena

korporaciaTa Soris SeZenis754 tranzaqciis ganxorcielebis
mravali instrumenti arsebobs masSi monawile subieqtTa
simravlesTan erTad. saerTo jamSi, korporaciaTa Soris
materialuri Tu aramaterialuri qonebrivi sikeTis Sesaxeb
dadebuli yvela tranzaqcia, faqtobrivad sikeTeTa gadasvlis
meqanizmia. maT, zogadad, SeZena SeiZleba ewodos. Sesyidva an
qonebis gayidva SesaZlebelia gamoyenebul iqnes ara marto
samewarmeo saqmianobis gafarToebis an sxva kompaniis SesaZenad,
aramed nebayoflobiTi reorganizaciis an rekapitalizaciis755

meTodad.756 qonebis an aqciebis Sesyidva korporaciul
kombinaciaTa Soris gansxvavebuli diqotomiiT gamoirCeva. misi
Sinaarsobrivi datvirTva korporaciaTa Soris tranzaqciis
struqturirebis imgvar meTodSi mdgomareobs, rodesac ori
gasaerTianebeli757 sazogadoeba SeTanxmebis safuZvelze
fundamentur struqturul cvlilebas axorcielebs ise, rom
TiToeuli maTgani samarTalsubieqtobas inarCunebs.758 meore
mimarTuleba gamoixateba SemZenis mier samizne sazogadoebaSi
Sesasyidi qonebisa da, Sesabamisad, valdebulebaTa kontrolis
saSualebaSi, rac gansxvavebulia sxva tipis tranzaqciaTa
strategiebisgan.759

mokled, Tavad Serwyma SesyidvasTan erTad mierTebis saxeobaa.
Tumca, maT Soris radikaluri sxvaobac arsebobs rogorc
samarTlebrivi, ise teqnikuri TvalsazrisiT.760 isini da maTi
Tanmdevi Sedegebi formaTa ganxilvis paralelurad unda iqnes
ganxiluli. Tavad SeZenis saxeebidan gamosayofia qonebrivi SeZena
fuliT,761 qonebrivi SeZena aqciebiT,762 wilobrivi (aqciuri) SeZena
fuliT763 da wilobrivi SeZena aqciaTa saSualebiT764.765 SeZenisa

754 Mergerstat-is ganmartebiT, korporaciuli SeZena aris kompaniis minimum 10%-is
sajarod gacxadebuli transferi, sadac Sesasyidi fasi minimum 1$ milionia,
xolo monawile mxare aSS-is organizaciaa. es tranzaqciebi ar moicavs gayofas
an gamosyidvas. ix. Flom, Mergers & Acquisitions: The Decade in Review, 54 U. Miami L.Rev.,
2000, P. 769.
755 Gevurtz,Corporation Law, 2th ed., 2010, P. 779-782. rekapitalizaciis meTodad
gamoiyeneba privilegirebuli aqciebis refinanseba, romelic miiRweva mxolod
SeZenisTvis Seqmnili kompaniisTvis samizne sazogadoebis qonebis miyidviT
SemZeni sazogadoebis aqciaTa sanacvlod. ix. Goldberg v. Meridon, 567 F. 2d 209 (2d Cir.
1977); Blumenthal v. Roosevelt Hotel, Inc., 115 N.Y.S.2d 52, 57 (sup. Ct. 1952).
756 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P.9.
757 iqneba es samewarmeo saqmianobis, warmoebisa Tu aqciaTa gaerTianeba.
758 Clark, Corporate Law, 1986, P. 405.
759 Haas, Corporate Finance, 2011, P. 571-572.
760 Clark, Corporate Law, 1986, P. 402-406.
761 cash-for-asset-acquisition.
762 stock-for-asset-acquisition.
763 cash-for-stock-acquisition.
764 stock-for-stock-acquisition.
765 Oesterle, Mergers and Acquisitions,  2006, P. 10-20. Sead. Clark, Corporate Law, 1986, P. 418-420.
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da Serwymis tranzaqciis saxeTa struqturisa da misi Sedegebis
ganxilvamde, aucilebelia korporaciul kombinaciaTa procesSi
monawile subieqtTa diametruli gamijvna.

3.4.2. korporaciul kombinaciaTa procesSi monawile subieqtebi

urTierToba, samarTlebrivi gagebiT, or an met subieqts
Soris Semdgari kavSiri, an subieqtis gamovlenili
damokidebulebaa ama Tu im obieqtTan an obieqtur garemoebasTan.
yvela urTierTobas Tavisi monawile piri hyavs. gamonakliss arc
M&A warmoadgens. Tu gaTvaliswinebul iqneba korporaciul
kombinaciaTa arsi, romelic gulisxmobs ori an meti kompaniis
CarTvas erT samarTlebriv urTierTobaSi masSi monawile
`Suamavlebis~ CaTvliT, maSin martivad Camoyalibdeba is prizma,
romelSic poziciebs ramdenime `moTamaSe~ inawilebs766 saerTo
Sedegis – tranzaqciis daxurvis miRwevamde. maTi anotirebuli
variantis Camoyalibebamde, etimologiuri daxasiaTeba unda iqnes
warmodgenili. tranzaqciaSi monawile subieqtTa Soris pirvel
poziciaze sainvesticio bankebis ganxilva iqneba mizanSewonili;
meore subieqtad SemZeni sazogadoebis menejmenti; logikurad,
mesame poziciaze SeiZleba samizne sazogadoebis menejmentis
ganxilva; meoTxe subieqtad tranzaqciaSi monawile sazogadoebaTa
aqcionerebi; momdevno monawileTa Soris institucionaluri
investorebi da hedge fondebi. dabolos, auditoruli kompaniebi,
rogorc `ormagi gulmodginebis~ ganxorcielebis
institucionaluri organoebi.767

3.4.2.1. sainvesticio bankebi

saqarTveloSi nebadarTulia regulirebadi da
araregulirebadi sainvesticio fondebis768 dafuZneba da
saqmianoba.769 regulirebad bazarze an mis gareT maTi
funqcionaluri gamoyeneba ramdenime gansxvavebuli subieqtis mier
SeiZleba ganxorcieldes. erT-erTi sainvesticio bankia.

sainvesticio bankebi kapitalis bazarze ganxorcielebul
tranzaqciebSi udides rols TamaSoben. maTi aqtivoba ramdenime
sferoTi Semoifargleba. pirvel rigSi, isini gamudmebul
dakvirebasa da kvlevas awarmoeben safondo birJis Sesaferisi
M&A-is `wyvilTa~770 gamosavlenad.771 Semdeg isini kavSirs amyareben

766 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
24-30.
767 aRniSnul monawile subieqtTa klasificireba kapitalis bazarze
funqcionirebad sazogadoebaTa mimarT rangirebul Skalas warmoadgens.
768 sainvesticio fondi aris iuridiuli piri an koleqtiuri sainvesticio sqema,
romelic iqmneba investoris fulis akumulirebisa da ganTavsebis mizniT. ix.
fasiani qaRaldebis bazris Sesaxeb kanoni, me-2 muxlis 55-e punqti.
769 fasiani qaRaldebis bazris Sesaxeb kanoni, 431 muxlis pirveli punqti.
770 kompaniaTa Soris arCevanis gakeTeba erT-erTi urTulesi saqmea. magaliTad,
1974 wlis monacemia rekorduli, rodesac Airwick-is industriis SeZenamde Ciba-
Geigy-m 18 000-mde kompania ganixila, rogorc potenciuri samizne obieqti. ix.
Vishwahath, Krishnamurti, Searching for Acquisitions, 2008, P. 26.



100

Serwymis an SeZenis potenciur kandidatTa Soris da warudgenen
maT tranzaqciis Rirebulebas.772 isini uzrunvelyofen strategiul
da taqtikur rCevebs SeZenis ganxorcielebis SesaZleblobebze;
amowmeben potenciur myidvels (screening) due diligence-is proceduris
mxardaWeriT, sTavazoben maT xelSekrulebas da potenciur
mxareebs tranzaqciis struqtuirebaSi exmarebian.773 sabolood,
isini Suamavlebisa da, zogjer, broker-dileris funqciebsac
iTavseben.774 amasTan, aRniSnuli funqciebis ganxorcielebisTvis
sainvesticio bankebi iReben honorars,775 romelic damokidebulia
tranzaqciis Rirebulebaze, Tumca is, rogorc wesi, dasadebi
xelSekrulebis 1-2%-s udris xolme.776

paralelurad, rac ufro msxvilia mosalodneli tranzaqcia,
miT ufro didi sainvesticio kompaniaa saWiro.777 aseT dros,
xSirad, gamoiyeneba sindikaturi sainvesticio bankebi, romlebic
konkretuli pirobebiT Tanxmdebian SemZeni korporaciisgan axlad
gamoSvebuli fasiani qaRaldebis Sesyidvaze,778 romelic, Tavis
mxriv, SemZens tranzaqciis dasafinanseblad saTanado finansuri
saxsrebiT uzrunvelyofs.

3.4.2.2. auditoruli firmebi

udidesi mniSvneloba eniWebaT auditorul firmebs. isini
amowmeben samizne sazogadoebis yvela ganxorcielebul qmedebas
da finansur monacems, romelic tranzaqciis Rirebulebis
gamoTvlis umTavres wyaros779 warmoadgens.780 auditoruli
kompania, rogorc wesi, iuridiuli piria, romelic operirebs
kapitalis bazarze, axorcielebs saxelSekrulebo nebayoflobiT

771 Horn, Cross-Border Mergers and Acquisitions and the Law: An Introdiuction,  2001, P.6.
772 e.w. Fairness Opinion Letter. es aris mesame piris mier werilobiT Camoyalibebuli
da xelmowerili dokumenti, romelic SeTavazebuli xelSekrulebis
Rirebulebis Sesabamisobas adasturebs iseTi tranzaqciebisTvis, rogoric aris
Serwyma, qonebis SeZena, satendero SeTavazeba da LBO. ix. Depamphilis, Mergers,
Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.25.
773 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
25.
774 Vishwahath, Krishnamurti, Searching for Acquisitions, 2008, P. 26-28.
775 amitom isini aSS-Si cnobilni arian rogorc kapitalis bazris saukeTeso
movaWreebad da gasamrjelos `Semgroveblebad~. ix. Horn, Cross-Border Mergers and
Acquisitions and the Law: An Introdiuction,  2001, P. 6.
776 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
25.
777 Sead. Hopt, Takeover, Secrecy, and Conflict of Interests: Problems for Board and Banks, in:
Takeovers in English and German Law, (edit. J. Payne), 2002, P. 54-56.
778 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
26.
779 nebismieri tranzaqciis Rirebulebis gamoTvlisTvis gamoiyeneba kompaniis
qoneba, industriaSi misi adgili, finansuri pozicia, reputacia, menejmenti,
komerciuli saidumloebani, teqnologiebi, savaWro niSani da a.S. ix. Vishwahath,
Krishnamurti, Searching for Acquisitions, 2008, P. 27.
780 Horn, Cross-Border Mergers and Acquisitions and the Law: An Introdiuction,  2001, P. 7.
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Tu savaldebulo audits781 da warmoadgens finansuri
angariSgebisa da buRaltruli aRicxvis audits.782 nebismieri
SeZena iwyeba due diligence-is procedurebiT, romelsac, rogorc wesi,
gamyidveli korporacia awarmoebs imisTvis, rom gasayidi fasi
dafiqsirdes.783 maT funqciaSi Sedis mravalwaxnagiani
tranzaqciis dadebis SesaZlo variantidan optimaluri
sagadasaxado da finansuri struqturis SeTavazeba da
uzrunvelyofa.784 finansuri Tu samarTlebrivi auditis
ganxorcieleba DD-is zemdgom funqcionalur daniSnulebas
Seadgens. Sesabamisad, auditoris auditorul daskvnaSi
warmodgenili Sedegebi korporaciul kombinaciaTa dagegmarebasa
da dadebis gadawyvetilebis miRebis mTavari motivatoria.

auditoruli firmis pararelurad, M&A-is procesSi
gansakuTrebuli mniSvnelobiT xasiaTdeba samizne sazogadoebisa
da SemZeni/mimaerTebeli kompaniis menejmentisa da aqcionerebis
roli, institucionaluri investorebisa da Hedge fondebis
funqcionaluri mxare.785

3.4.2.3. institucionaluri investorebi, Hedge fondebi da kerZo
fondebi786

gamorCeulia institucionaluri investorebis funqcionaluri
datvirTva M&A-is procesSi.787 isini, kapitalis bazris
saSualebiT, tranzaqciaTa dafinansebasa da momxmarebelTa
profilis Seqmnas uzrunvelyofen,788 romlebic orientirebuli
arian saSualo da msxvili kompaniebis sasesxo Tu sakuTari
kapitaliT dafinansebaze.789 msxvili tranzaqcia
institucionaluri investorisgan msxvil kapitals moiTxovs,
rasac isini erTgvari anazRaurebis kuTxiTac ukeTeben
utilizacias.790 Tu aqciaTa sakontrolo paketis SeZena dgas dRis

781 magaliTad, komerciuli banki valdebulia moiwvios gare auditi da
erovnuli bankis mier dadgenili wesiT Caataros gare auditoruli Semowmeba.
ix. `komerciuli bankebis saqmianobis Sesaxeb~ kanonis 27-e muxli.
782 auditorul firmaTa saqmianobas 2012 wlis 31 dekembramde aregulirebda
`auditoruli saqmianobis Sesaxeb~ saqarTvelos kanoni. 2013 wlis 1 ianvridan
amoqmedda saqarTvelos kanoni `buRaltruli aRricxvisa da finansuri
angariSgebis auditis Sesaxeb~.
783 saubaria finansur due diligence-is proceduraze. ix. Howson, Due Diligence, 2003, P.
45-68. due diligence-is detaluri analizi qvemoT aris SemoTavazebuli. ix. IV 3.4.5.
784 gamonaklisia `mtruli dauflebis~ Sesaxeb SeTavazebis etapi, rodesac,
faqtobrivad, gamoricxulia due diligence-is ganxorcieleba. ix. Horn, Cross-Border
Mergers and Acquisitions and the Law: An Introdiuction,  2001, P. 8.
785 Horn, Cross-Border Mergers and Acquisitions and the Law: An Introdiuction,  2001, P.6-7.
786 private equity funds.
787 magaliTad, aSS-is fasiani qaRaldebis komisiis mier gasul saukuneSi
Catarebuli empiriuli kvlevebi institucionalur investorTa msxvil
kapitalur sakuTrebaze miuTiTebs, romelic mtruli SeZenis dros samizne
sazogadoebis winaaRmdeg gamoiyeneboda. ix. The Office of Economic Analysis, SEC,
Institutional Ownership, Tender Offers and Long-Term Investments, 1985, P. 1-23.
788 Vishwahath, Krishnamurti,Cross-Border acquisitions, 2008, P. 187.
789 Pomerleano, Introduction, 2005, P. XLVII.
790 e.w. offseting effect.
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wesrigSi, maSin institucionaluri investori cdilobs
gamyidvelisgan erTgvari fasdaklebis miRebas gasayid aqciaTa
paketze.791 institucinalur investorTa katalogi Sedgeba sajaro
da kerZo sapensio fondebis, sadazRvevo kompaniebis, bankis
satrasto departamentebisa da e.w. mutual fondebisgan.792 im
SemTxvevaSi, rodesac institucionaluri investorebi xdebian ama
Tu im kompaniis aqcionerebi, isini federaluri regulirebis
gansakuTrebul reJimSi eqcevian: Tu gadawyveten xmis
mindobilobiT gankargvas (proxy) an floben sakontrolo pakets,
valdebulni arian Seavson fasiani qaRaldebis komisiaSi e.w. proxy
statement.793,794

rac Seexeba Hedge fondebsa795 da kerZo seqtors, isini,
ZiriTadad, amxanagobis tipis sazogadoebis an ofSoruli
sainvesticio korporaciebis saxiT gamodian urTierTobebSi.
msgavsi samarTlebrivi konstruqcia komplementars SesaZleblobas
aZlevs korporaciaSi moipovos kontroli da zegavlena moaxdinos
menejmentze yovelgvari samarTlebrivi SezRudvis gareSe. im
kompaniebs, sadac Hedge fondebsa796 da kerZo seqtors797 investicia
aqvT ganxorcielebuli, portfolio kompaniebs uwodeben.798 Tavis
mxriv, sapensio fondebi da sadazRvevo kompaniebi investiciebs im
korporaciebSi aniWeben upiratesobas, sadac hedge fondebs aqvT
kapitali dabandebuli.799 mokled, zemoaRniSnuli subieqtebi

791 Gaughan, Mergers, Aqcuisitions and  Corporate Restructurings, 5th ed., 2011, P. 566.
792 Fairfax, Shareholder Democracy, 2011, P. 53; Depamphilis, Mergers, Acquisitions, and Other
Corporate Restructuring Activities, 5th ed., 2010, P. 27.
793 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
98.
794 saqarTveloSi institucionaluri investorebis saqmianobis momwesrigebeli
regulaciebi `erovnuli bankis Sesaxeb~ organul kanonsa (magaliTad,
sadazRvevo kompania. saregulacio sakiTxi, ZiriTadad, saqmianobaze
zedamxedvelobas exeba, 51-e muxli) da fasiani qaRaldebis bazris Sesaxeb
kanonSia mocemuli (magaliTad, regulirebadi da araregulirebadi
sainvesticio fondebi, 431 muxli). maTi dafuZneba mewarmeTa Sesaxeb kanonis
mixedviT xdeba.
795 Cooper, Ramsey, A Hedge Fund Perspective, in: Swaps & Other Derivatives in 2003, (chair Rosen),
2003, P. 215-221.
796 Fairfax, Shareholder Democracy, 2011, P. 53-58.
797 Macey, Corporate Governance, 2008, P. 241-251.
798 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010,
P.27-28.
799 Hedge fund-is paralelurad unda ganimartos Private Equity fund. Hedge fondi
Private Equity fund-gan gansxvavdeba investirebis strategiiT, e.w. Lock-up periodiT
(anu investiciis ganxorcilebis xangrZlivobiT, romelic mas moeTxoveba) da
misi portfolios likvidurobiT. Hedge fondis strategia iseTi finansuri
instrumentebiT vaWrobas moicavs, rogoric sasesxo fasiani qaRaldi, aqcia,
opcionebi da  fiuCersebia. Hedge fondis maRali riskis Semcveli strategia
moicavs korporaciis restruqturizacias (magaliTad, restruqturizaciis
sasesxo dafinansebas (LBO)) da sakredito derivativebs. Hedge fondis
investorebs gacilebiT xSiri Semxebloba aqvT maT mier investirebul fulTan,
vidre Private Equity fondis investorebs. isini TavianTi investiciis likvidurobis
zrdas sxvadasxva kompaniebSi SedarebiT mcire investiciebis ganxorcielebis
gziT aRweven, romlis konvertireba naRd fulSi martivad aris SesaZlebeli.
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aqtiur rols asruleben Serwymis da SeZenis tranzaqciaTa
formirebaSi. isini specifikuri (sue generis) gaerTianebebia, Tumca,
funqciuri TvalsazrisiT, homogenurobiT gamoirCevian.

3.4.3. koorporaciaTa SeZenis samarTlebrivi formebi, meqanizmebi
da finansuri aspeqtebi

tranzaqciis struqturis heterogenuli xasiaTi mis
samarTlebriv formas ganapirobebs. tranzaqciis SeZeniT
formirebas ramdenime gasxvavebuli winapiroba aqvs. winapirobebi
gansxvavdebian SemZeni sazogadoebisa da samizne sazogadoebis
perspeqtividan. SemZeni sazogadoebis menejments Tu surs
konkurenti sawarmos Sesyidva800 an warmoebis an ekonomikuri
speqtris gafarToeba da ar surs sakanonmdeblo regulaciebis801

qveS moxvedra,802 is axorcielebs samizne sazogadoebis
Sesyidvas.803 Tavis mxriv, samizne sazogadoebas SesaZloa ar
surdes gadaxdisuunarobis saqmis warmoebis da iZulebiTi
likvidaciis dawyeba da iwyebs SemZeni kompaniis moZiebas qonebis

Hedge fondebi TavianT investicias 6 Tvidan 18 Tvemde periodSi yidian, raTa
SeinarCunon sakmarisi likviduroba. zogadad, Lock-up periodi erTi wlidan sam
wlamde meryeobs. Hedge fondisgan gansxvavebiT, Private Equity fondis menejerebi
maRal aralikvidur investiciebs gascemen arakotirebul, daxurul kompaniaTa
fasian qaRaldebSi. investiciis Tavdapirvel periodad ganisazRvreba ori-sami
weli, xolo am vadis gasvlis Semdeg misi xangrZlivoba 5-7 wlis vadiT
SeiZleba ganisazRvros, magram am periodSi axal investiciaTa Semodineba
naklebad xdeba. sabolood, maTi xangrZlivoba 10 wlamde periods Seadgens, ris
Semdegac fondis wevrebs Soris xdeba fulis an wilebis ganawileba
sainvesticio portfolios farglebSi. aseTi fondebi afinanseben fasiani
qaRaldebis sajaro SeTavazebas kapitalis bazarze (IPO), sasesxo dafinansebiT
gamosyidvas (LBO) da korporaciis restruqturizacias. gansxvavebiT Hedge
fondisgan, Private Equity fondi riskebis kontrolis meqanizmad im kompaniis
menejmentSi aqtiur monawileobas iyenebs, romelSic investicia aqvs
ganxorcielebuli. ix. Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring
Activities, 5th ed., 2010, P. 28-29.
800 aSS-is antimonopoliuri kanonmdebloba, kerZod, Clayton Act-is me-7 paragrafi
(originali varianti krZalavda da is moicavda Serwymis kombinaciasac, Tumca
Semdgom wlebSi, 1928, 1950 wlebSi, masSi garkveuli cvlilebebi Seitana
kongresma) pirdapir krZalavs iseTi tipis SeZenas, romelic bazarze
monopoliuri mdgomareobis mopovebisken aris mimarTuli an amcirebs
konkurentunarian garemos. ix. ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed.,
2008, P.2-8.
801 arsebobs erTi gamonaklisi: Tu SemZeni sazogadoeba samizne sazogadoebis
aqciebs naRdi fuliT yidulobs, maSin is ar jdeba gadasaxadisgan Tavisufal
tranzaqciaTa kategoriebSi (IRC, SEC.368 (a)), radgan sagadasaxado
valdebulebisgan gaTavisuflebuli reorganizacia moicavs mxolod aqciebis
SeZenas xmis micemis uflebis mqone aqciebis sanacvlod da ara naRdi fuliT
SeZenas. Sesabamisad, aseTi tranzaqcia  ibegreba aSS-is sagadasaxado
kanonmdeblobis Tanaxmad. ix. Klein, Coffee, Business Organization and Finance, 10th ed., 2007,
P. 223; Burke, Federal Income Taxation of Corporations and Stockholders, 6th ed., 2007, P. 242-244.
802 igulisxmeba tranzaqciis normatiuli regulireba, radgan SeZenis
tranzaqciis regulireba xdeba ara sakanonmdmeblo doneze (by operation of law),
aramed qonebis gadacemis Sesaxeb saxelSekrulebo urTierTobaTa bazisze. ix.
Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 7.
803 Gevurtz,Corporation Law, 2th ed., 2010, P. 692.
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gayidvis xelSekrulebis dasadebad.804 Sesyidvis dros xdeba
samizne sazogadoebis mTliani an TiTqmis mTliani qonebis
SeZena805 ise, rom kombinaciaSi monawile orive korporacia
inarCunebs samarTalsubieqtobas.806 xelSekrulebis sagani samizne
sazogadoebis individualizirebuli qonebaa misi materialuri Tu
aramaterialuri qonebrivi sikeTiT.807 Sesabamisad, SeZenis
xelSekruleba kompleqsuri xasiaTis SeTanxmebas warmoadgens.808

mis kompleqsurobas ganapirobebs kombinaciaSi monawile
sazogadoebaTa mier savaldebulo moTxovnaTa dacva. kerZod,
orive sazogadoebis bordi monawileobs SeTanxmebis miRwevaSi:
fasis gansazRvra, anazRaurebis saxeobaze Sejereba,809 garantiebsa
da sxva garemoebebze SeTanxmeba.810

SeZenis tranzaqciis damtkiceba calke dilemas warmoadgens.
problemis or sxvadasxva poluss xmis micemis procedura da
SeTanxmebis ofciuri xasiaTi ganapirobebs. SeZenis dros, ekvaieri
sazogadoeba moqmedebs direqtorTa sabWos meSveobiT da mas,
rogorc wesi, aqcionerTa Tanxmoba ar sWirdeba samizne
sazogadoebis qonebis SesaZenad.811 SemZenisgan gansxvavebiT, samizne
sazogadoebis bordi gansazRvravs (da amtkicebs aqcionerTa
saerTo krebaze wardgenamde) qonebis gayidvis Sesaxeb tranzaqciis
debulebebs,812 xolo aqcionerTa saerTo kreba iwonebs (kenWs
uyris) mas813 im SemTxvevaSi,814 Tu qonebis gayidva korporaciis

804 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 10.
805 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 611-612. M.B.C.A. §12.01, Official
Comment, 2009.
806 Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, §7044, P. 25.
807 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P.7.
808 Gevurtz,Corporation Law, 2th ed., 2010, P. 693.
809 SeZenis saSualebis gansazRvra – naRdi fulis Tu aqciebis sanacvlod _
ramdenime mniSvnelovan faqtorzea damokidebuli: unda Sefasdes SemZeni
sazogadoebis qoneba; unda Sefasdes samizne sazogadoebis qoneba;
gamoangariSebul unda iqnes im aqciaTa maqsimaluri maCvenebeli, rac SeiZleba
gadaeces samizne sazogadoebis aqcionerebs; unda ganisazRvros tranzaqciis
Sedegebis savaraudo ganviTarebis yvela SesaZlo sqema. magaliTad, Tu A
kompanias surs B kompaniis 100 000 aqciis SeZena, romlis calobrivi Rirebuleba
230 dolaria, maSin tranzaqciis Rirebuleba 23 000 000 dolars Seadgens. Tu A
kompaniis aqciis Rirebuleba 200 dolaria, maSin B kompaniis erTi aqciis
misaRebad A kompanias mouwevs (230/200)=1.15 aqciis micema, anu jamSi 115 000 aqciis
gadaxda. Vishwahath, Krishnamurti,Design of Consideration in Acquisitions: Cash and Stock Offers,
2008, P. 146-148.
810 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P. 7-11; Gevurtz,Corporation
Law, 2th ed., 2010, P. 693.
811 sakmarisia mxolod bordis mier tranzaqciis damtkiceba. ix. Cox, Hazen, Business
Organizations Law, 3th ed., 2011, P. 607-608. Tumca, gansxvavebuli pozicia mdgomareobs
`Tanabari zomis~ kompaniaTa Soris SeZenis formirebisas. arsebobs mosazreba,
rom maTi Tanabarekvivalenturi qonebrivi mdgomareoba SemZeni sazogadoebis
aqcionerTa krebis Tanxmobasac xdis savaldebulos. Sead. Clark, Corporate Law,
1986, P. 416.
812 Sesabamisad, moqmedebas iwyebs direqtorTa fiduciuri movaleobebi. ix. Radin,
The Business Judgment Rule,  6th ed., Vol. III, 2009, P. 457-534; Haas, Corporate Finance, 2011, P. 672-
676.
813 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 13-14.
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saoperacio saqmianobisTvis raodenobrivad mniSvnelovania, scdeba
Cveulebrivi saqmianobis farglebs815 da safrTxes uqmnis
sazogadoebis saqmianobasa da arsebobas.816 paralelurad,
SesaZlebelia tranzaqcia kompaniis Rirebulebis naxevarze mets ar
warmoadgendes, magram Seadgendes mis substanciur nawils da
moiTxovdes aqcionerTa saerTo krebis mier mis mowonebas.817

gansxvavebiT aSS-gan, qarTuli mewarmeTa kanoni, tranzaqciaze
uflebamosilebis erTgvar diferencirebul delegirebas akeTebs.
gansvavebulia tranzaqciaSi monawileTa nebelobiTi gamovlinebebi.
orive maTganis interaqcia garigebis namdvilobas uzrunvelyofs.
mewarmeTa Sesaxeb kanoni, gansxvavebiT aSS-gan, rogorc
gamsxviseblis, ise SemZeni kompaniis saerTo krebis kompetenciaSi
gawers gadawyvetilebis miRebis uflebamosilebas.818

angariSvaldebul sawarmoSi sameTvalyureo sabWos arsebobis
pirobebSi, aseTi gadawyvetilebis miReba (qonebrivi gasxviseba)
mxolod sameTvalyureo sabWos TanxmobiT aris SesaZlebelia.819

kompetenciaTa delegirebis geometriuli sizustis ararseboba
marTvis organoTa Soris kazuistikur viTarebas qmnis. mewarmeTa
Sesaxeb kanoni aqcionerTa saerTo krebisa da sameTvalyureo
sabWos kompetenciaTa gamijvnisas, eventualurad, erTgvar
gadafarvas axdens. saerTo krebis gadasawyvet kategoriaSi
qonebriv SeZena/gasxvisebas (asset deal) aqcevs. saerTo krebis
kompetenciaSi qonebrivi da wilobrivi SeZenis gamijnuli
dakonkreteba ar aris warmodgenili. generaluri prezumfciidan
gamomdinare, saerTo krebis `qonebrivi~ gasxvisebis kompetencia
farTo gagebiT SeiZleba ganimartos da masSi wilobrivi
SeZena/gasxvisebac iqnes moazrebuli. magram hipoteTur
prezumfcias saTaveSive gamoricxavs sameTvalyureo sabWosTvis
kanonmdeblis mier delegirebuli uflebamosileba. generaluri

814 aq im SemTxvevazea saubari, rodesac aqcionerTa krebis gadawyvetileba
aucilebelia sazogadoebis qonebis nasyidobis xelSekrulebis dasadebad.
amasTan, arsebobs  samosamarTlo praqtika, romlis mixedviTac, Tu korporacia
gakotrebis safrTxis winaSe dgas da saWiroa dauyovnebeli gadawyvetilebis
miReba qonebis gayidvis Sesaxeb, maSin is SeiZleba bordma aqcionerTa krebis
gareSec gayidos. ix. Oskalossa Sav. Bank v. Mahaska County State Bank, 219 N.W. 530 (Iowa
1928).
815 analogiuri danawesia mocemuli mewarmeTa Sesaxeb kanonSi, romelic yvela
donisa Tu raodenobis (raodenobis dakonkreteba sameTvalyureo sabWos
SeuZlia, anu im minimumis konstantireba, romlis zRvris gadacdoma
`Cveulebriv~ da `araCveulebriv~ samewarmeo saqmianobis gammijnavi wertili
iqneba. 55-e muxlis me-8 punqtis l) qvepunqti.) qonebriv gasxvisebasa Tu SeZenas,
romelic Cveulebriv samewarmeo saqmianobis farglebs cdeba, saerTo krebis
kompetenciaSi aqcevs. ix. mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis l)
qvepunqti.
816 aRniSnulis konstantireba delaveris uzenaesma sasamarTlom saqmeze Gimberl
v. Signal Co., 316 A.2d 619 1974 wels moaxdina. ix. Gilson, The Law and Finance of Corporate
Acquisitions, 1986, P. 516-521.
817 Katz v. Bregman 431 A.2d 1274 (Del. Ch. 1981). vrclad, ix. Gilson, The Law and Finance of
Corporate Acquisitions, 1986, P. 521-526.
818 mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis l) qvepunqti.
819 mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqtis l) qvepunqti
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daTqma exeba da mijnavs wilobriv820 da qonebriv821 SeZenasa da
gasxvisebas. es niSnavs, rom kanonmdeblis mier saerTo krebis
`qonebrivi~ garigebis dadebis kompetenciis miznobrivi cneba ar
moicavs `wilobriv~ SeZena/gasxviseba. aq ver imoqmedebs, e.w. saerTo
krebis dauwereli kompetenciis doqtrina, radgan misi
praqticireba mxolod maSin aris SesaZlebeli, rodesac sferos
(sakiTxis) maregulirebeli sakanonmdeblo doneze delegirebuli
kompetencia marTvis arc erT struqturul organos ar gaaCnia.822

koliziur viTarebas sameTvalyureo sabWos kompetenciaSi im
sakiTxis gawera qmnis, romelic ar aris mocemuli saerTo krebis
uflebamosilebaTa listingSi. aRwerili SemTxveva
uflebamosilebaTa gadafarvis klasikur modelad ar unda iqnes
ganxiluli. mas `uflebamosilebaTa aRmavali STanTqma~ unda
ewodos. es ki warmoudgeneli cdomilebaa. sameTvalyureo sabWo
direqtoratTan erTad saerTo krebis warmomadgeneli da ZiriTadi
politikis praqtikuli aRmasrulebelia. maT Soris
Camoyalibebuli urTierToba `principal-agentis~ konceftualur
konteqstSia moqceuli, sadac gamoricxulia agentisTvis
principalis sakuTrebaze imaze meti kompetenciis delegireba, rac
Tavad sakuTrebis mimndobs aqvs. metadre, saxezea sakanonmdeblo
xarvezi.823 miuxedavad amisa, xarvezis ganeitraleba nebis kerZo
avtonomiis principuli utilizirebiT sruldeba. kanonmdeblis
normatiuli daTqma dispoziciuri xasiaTisaa, romlis Secvla
sawesdebo debulebebSia ganxorcielebadi. Sesabamisad, nebismieri
tipologiis mewarme subieqts kerZo avtonomiis principiT iseTi
Tavisuflebis diapazoni da masSi lavirebis saSualeba gaaCnia,
rom sawesdebo daTqmiT `uflebamosilebaTa aRmavali STanTqmis~
saSiSroebis prevencireba kiTxvis niSnis qveS dgeba.

rac Seexeba SeZenas, Sesyidvis xelSekrulebis ofciur824

mxares SeTanxmebis sagnis825 damoukideblad gansazRvris

820 mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqtis a) qvepunqti.
821 mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqtis l) qvepunqti.
822 dauwereli kompetenciis Sesaxeb arsebobs cnobili germanuli sasamarTlo
gadawyvetileba, sadac zemoaRniSnuli Tezaa gatarebuli. ix. BGHZ 83, 122 ff
(Hozmüller) = NJW 1982, S. 1703 ff; BGHZ 153, 47=NZG 2003, 280 ff.
823 aRniSnuli kazuisturi sakiTxis sabanko seqtoris regulaciebze dayrdnobiT
SeiZleba gadawyvetiliyo. magram, komerciuli saqmianobis Sesaxeb kanonis me-14
muxlis me-5 punqti sameTvalyureo sabWos kompetenciis mosawesrigeblad
mewarmeTa Sesaxeb kanons uTiTebs sami specifikuri daTqmis damatebiT,
romelTagan arc erTi ar exeba qonebriv Tu wilobriv SeZena/gasxvisebas.
logikurad, amosavali wertili mewarmeTa Sesaxeb kanonSi unda iqnes
moZiebuli.
824 debulebaTa gansazRvris dispoziciuri SesaZlebloba, sadac xelSekrulebis
Tavisuflebis principi sruli datvirTviT realizdeba. ix. Durham, The Fall and Rise
of Freedom of Contract, 1999, P. 281-301. Sead. Bebchuk, Limiting Contractual Freedom in Corporate
Law: The Desirable Constraints on Charter Amendments, 102 Harv. L. Rev.,  1989, P. 1820.
825 SeTanxmebis sagnis mimarTebiT ramdenime mniSvnelovani gansazRvrebaa
gasakeTebeli. is, pirvel rigSi, moicavs im qonebriv, teqnikur Senoba-nagebobebs,
mowyobilobebsa da danadgarebs, romelzec dgas korporaciis, rogorc
samarTlebrivi mocemulobis, Sinaarsobrivi mxare. isini ekonomikuri gagebiT
sawarmos erTianobas qmnian, romelic manufaqturul-teqnikur mxares
uzrunvelyofs momxmareblamde produqtis mitanisTvis. rac Seexeba meore
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SesaZlebloba adgens. zogadad, rodesac korporacia Tavis qonebas
miyidis meore korporacias, am ukanasknelze samizne sazogadoebis
valebi da valdebulebebi, rogorc wesi, ar gadadis.826 aRniSnuli
danawesis gamoyenebas winapirobad qonebis gadacemis
xelSekrulebis samarTliani punqtebis gansazRvra, am qonebis
keTilsindisierad gadacema da samarTliani anazRaurebis miReba
udevs.827 es gamomdinareobs SeZenis xelSekrulebis martivi
valdebulebiTsamarTlebrivi xasiaTidan, sadac mxareebs SeuZliaT
gansazRvron is aqtivebi da pasivebi, Tu ra gadava SemZenze828 da
ra ar gadava.829,830 aRniSnul zogad debulebas ramdenime
konceptualuri gamonaklisi aqvs.831 Semsyidveli korporaciis
valdebulebaTa uflebamonacvled miCnevis generireba832 SeiZleba
Tu xelSekrulebaSi gamoxatuli833 an nagulisxmevi iyo

nawils, aq ukve moiazreba aramaterialuri qonebrivi sikeTe, gudvili,
sazogadoebis saxeli, frenSaizi, sazogadoebis samomavlo gamoTvladi
Rirebuleba; qonebriv da araqonebriv sikeTesTan erTad, saxelSekrulebo
SeTanxmebis sagans arsebuli, warsulSi samizne sazogadoebis mier
ganxorcielebuli qmedebis samomavlo valdebuleba an deliqtidan
warmoSobili valdebulebebi da valebi (sesxebi, kreditebi) warmoadgens,
romelic gadadis SemZenze da romelic SeiZleba, aseve, qonebriv an araqonebriv
urTierTobasac moicavdes. amitom, asset acquisition qonebrivi SeZenis deskrifciul
ekvivalents warmoadgens. ix. Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job,
2007, P.7-8; Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 747-749. Sead. qiria,
qeraSvili, Mergers & Acquisitions – sawarmoTa Serwyma da SeZena (samarTlebrivi
safuZvlebi), `samarTlis Jurnali, #1, 2012, gv. 163, 166-167.
826 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, §7122, P. 172-179,
209.
827 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, §7122, P. 216-217.
828 ekvaier korporacias ramdenime safuZveli SeiZleba gaaCndes. pirveli, mas
SeiZleba ar surdes sakuTari aqcionerebis wilobrivi monawileobis Semcireba
samizne sazogadoebis aqcionerTa Semomatebis xarjze; ar surdes Seufasebel
pasivebze pasuxismgeblobis aReba; an surdes samizne sazogadoebis calke
samarTlebriv subieqtad darCena sagadasaxado miznebisTvis. ix. Gilson, The Law and
Finance of Corporate Acquisitions, 1986, P. 527.
829 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 8.
830 sainteresoa, magram am SemTxvevas Tavisi `gagrZelebac~ aqvs. misi
`gagrZelebis~ mixedviT, Tu myidveli ar ikisrebs gamyidveli sawarmos valebis
sakuTari pasuxismgeblobis qveS aRebas Sesyidvis xelSekrulebiT, amiT is
pasuxismgeblobas `gadaivadebs~. kerZod, Tu substanciurad mTliani qonebis
SeZena ganxorcielda da samizne sazogadoeba daSlas gadawyvets, Cveulebriv,
samizne sazogadoebis aqcionerebisTvis SemZenisgan miRebuli Semosavlis
ganawilebamde, ekvaier sazogadoebas moeTxoveba misi valebis gadaxda. ix.
Gevurtz,Corporation Law, 2th ed., 2010, P. 687. qvemoT ganviTarebuli mosazreba mimdinare
sqolioSi warmodgenil SemTxvevas erTgvari eWvis qveS ayenebs, magram,
sainteresoa, rom deliqturi samarTali SemZen sazogadoebas pasuxismgeblobis
subieqtad aqcevs im valdebulebebisTvis, romelic SeZenili firmis mimarT
warsulSi dadga, an mimdinare saqmianobaSi iqneba an momavalSi dadgeba misi
qonebidan gamomdinare. ix. Klein, Coffee, Business Organization and Finance, 2007, 10th ed., P.
222-223. Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009,
§7114, P. 173.
831 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 7-8.
832 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 1097-1144.
833 Carbelo-Rodriguez v. Clark Equipment Cp., 147 F Supp 2d 63 (D 2001); Knoll Pharmaceutical Co.
v. Automobile Insurance Co., 167F Supp 2d 1004 (ND III 2001).
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valdebulebaTa gadasvla,834 an saxezea korporaciaTa de faqto
Serwyma an konsolidacia,835 an arsebobs TaRliTurad dadebuli
tranzaqciis elementebi,836 an SemZeni korporacia gamyidveli
kompaniis saqmianobis gamgrZeleblad miiCneva.837 yvela danarCen
SemTxvevaSi, SemZeni sazogadoeba ar aris pasuxismgebeli SeZenili
sazogadoebis valebsa da valdebulebebze. valdebulebaTa
gadasvla umniSvnelovanesi sakiTxia, romelic qonebis SeZena-
gadasvlis paralelur reJimSi unda iqnes gaanalizebuli.
magaliTad, qarTuli sagadasaxado kanonmdeblobiT, sagadasaxado
valdebuleba SeZenili qonebis proporciulad gadadis gamyofi
balansiT. qonebis SeZenis da gadasvlis meqanizmTa sinTezuri
deskrifcia SeZenis kombinaciis srulfasovan panoramas Seqmnis
M&A-is labirinTul procesSi.

3.4.3.1. samizne sazogadoebis qonebrivi SeZena da saxeebi

3.4.3.1.1. qonebrivi SeZena838

3.4.3.1.1.1. qonebrivi SeZena naRdi fuliT839

qonebis SeZenis Sesrulebis ori ZiriTadi samarTlebrivi
instrumentaluri midgoma arsebobs. pirveli - samizne
sazogadoebis qonebis naRdi fulis sanacvlod SeZena, xolo meore
SemZeni sazogadoebis aqciaTa sanacvlod Sesyidvaa. arCevanis
Tavisufleba arsebuli regulaciebis sofistikuri
manipulaciebisTvis gamoiyeneba.840 korporaciuli kombinaciis
CAFAA-is saxiT formirebis pirveli etapi savaraudo
tranzaqciisTvis xmis micemis segmentia. samizne sazogadoebis
aqcionerebi saerTo krebaze Rebuloben tranzaqciis Sesrulebis
Sesaxeb gadawyvetilebas. sapirispirod, SemZeni sazogadoebis
aqcionerebs, gansxvavebiT saqarTvelosgan, ar sWirdebaT xmis

834 Richmond, Virginia v. Madison Management Group, 918 F2d 438 (CA4 1990); Keller v. Clark
EquipmentCo., 715 F2d 1280 (CA8 1983); Tracy by Tracy v. Winchester Repeating Arms Co., 745 F
Supp 1099 (Ed Pa 1990).
835 Cargo Partner AG v. Albatrans, Inc., 352 F3d 41 (CA2 2003);  Kaiser Foundation Health Plan of
Mid-Atlantic States v. Clary & Moory, P.C, 123F3d 201 (CA4 1997).
836 Tu tranzaqcia sxva korporaciis aqcionerTa mosatyueblad TaRliTurad
daido, maSin im korporaciis aqcionerebi uflebamosilni arian `gayvnen~ aseT
qonebas mis `mWeramde~ da daikmayofilon moTxovna an SemZeni samizne
sazogadoebis uflebamonacvled iqnen cnobilni. Lessard v. Applied Risk Mgmt., 307 F3d
1020 (CA9 2002); Alcan Aluminum Corp. v. Electronic Metal Products, Inc., 837 P2d 282 (Colo App
1992).
837 saubaria `samewarmeo saqmianobis gangrZobadobis Sesaxeb~ Teoriaze.
ukanasknel SemTxvevaSi Cveulebrivi reorganizaciis procedura moiazreba.
reorganizaciis Tanaxmad ki, qonebasTan erTad yvela vali da valdebuleba
uflebamonacvleze gadadis. ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev.
ed., vol. 15, 2009, §7124.10, P.277-288. mewarmeTa Sesaxeb kanonis 144 muxlis me-4 da me-5
punqtebi adgenen reorganizirebul sawarmoTa uflebamonacvles, xolo
saqarTvelos sagadasaxado kodeqsis 56-e muxli pirdapir miTiTebas akeTebs
reorganizirebuli sazogadoebis uflebamonacvlis mier sagadasaxado
valdebulebaTa Sesrulebis movaleobaze.
838 asset acquisition.
839 e.w. cash-for-asset-acquisition (CAFAA).
840 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 9.



109

micema. meore etapze, ekvaieri kompania naRd fuls ixdis samizne
sazogadoebis yvela an TiTqmis mTliani qonebis sanacvlod,841

xolo samizne sazogadoeba gadascems qonebas da im konkretul
valdebulebebs, rac maT saxelSekrulebo SeTanxmebis sagans
warmoadgenda.842 qonebis fuliT SeZenis Sedegad, samizne
sazogadoebis aqcionerebs rCebaT ubralod `samarTalsubieqti~
korporacia, romlis erTaderT kapitals SeZenis tranzaqciidan
Semosuli fuli warmoadgens.843 isini aRar floben sxva saxis
aqtivs am sazogadoebaSi.844 Sesabamisad, samizne sazogadoebis
aqcionerebs saSualeba eZlevaT pirdapir gainawilon miRebuli
Semosavali845 an ganacxadon sawarmos likvidaciis846 dawyebis
Sesaxeb.847 likvidaciis dawyebas, Tavis mxriv, aqcionerTa krebis
gadawyvetileba esaWiroeba.848 sazogadoebis daSlis Semdeg
aqcionerebi Rebuloben naRd fuls maTi wilebis

841 magaliTad, Tu SemZeni yidulobs samizne sazogadoebis 100 000 dolarad
Rirebul Senobas, maSin SemZeni valdebulia igive raodenobis naRdi fuli
gadaixados. es aris Sefasebis istoriuli meTodi. ix. Gilson, The Law and Finance of
Corporate Acquisitions, 1986, P. 259.
842 Oesterle, Mergers and Acquisitions,  2006, P.11.
843 Haas, Corporate Finance, 2011, P. 574-579.
844 amitom, aseT dros dRis wesrigSi dgeba korporaciis daSlis sakiTxi, radgan
saxeze misi qvekapitalizaciaa da Tu SeZenis Sedegad samizne sazogadoebas
aRar darCeba aRmasrulebeli menejmenti, qoneba (radgan misi erTaderTi
kapitali qonebis gayidviT Semosuli fulia), maSin is formaluri saxis mewarme
subieqtad aRiqmeba da samarTlebrivi regulaciebidan gamomdinare daiSleba, an
misi alternatiuli variant: ganaxorcielon miRebuli fulis reinvesticia, ris
Sedegadac samizne korporacia holdinguri tipis sazogadoebad gardaiqmneba.
ix. Gevurtz,Corporation Law, 2th ed., 2010, P. 695; Fletcher, Fletcher Cyclopedia of the Law of
Corporations, rev. ed., vol. 15, 2009, §7083, P. 106-107; §7046, P. 31-34. Tu reinvestirebas
ganaxorcielebs samizne sazogadoebis aqcioneri fasian qaRaldebSi an aqciebSi,
maSin is Cajdeba reorganizaciis ganmartebaSi da tranzaqcia sagadasaxado
begarisgan gaTavisufldeba. ix. IRC, SEC. 368 (a).
845 aseT SemTxvevaSi samizne sazogadoeba ormagi dabegvris reJimSi moeqceva:
pirvelad daibegreba, rodesac samizne sazogadoeba, rogorc samarTalsubieqti
gayidis qonebas, xolo meored – rodesac Semosuli fuli aqcionerebs Soris
maTi wilebis proporciulad ganawildeba. ix. Haas, Corporate Finance, 2011, P. 575.
846 Gevurtz,Corporation Law, 2th ed., 2010, P. 695. Sead. Clark, Corporate Law, 1986, P. 419.
847 ganasxvaveben sazogadoebis saqmianobis Sewyvetas (dissolution) da sazogadoebis
daSlas (wind-up), romlis saboloo Sedegi likvidacias utoldeba. samewarmeo
saqmianobis nebayoflobiTi Sewyveta saqmianobis SeCerebas niSnavs, romelic
unda miiRos aqcionerTa saerTo krebam, Semdeg ki Seavsos specialuri
Setyobineba Statebis samdivnoSi Sewyvetis Sesaxeb. amis Semdeg iwyeba swored
daSlis procedura, romelic moicavs korporaciis qonebis `Segrovebasa~ da
realizacias, kreditorTa moTxovnebis dakmayofilebas da darCenili nawilis
aqcionerebs Soris ganawilebas. Dissolution-is Semdeg, korporacias mxolod im
garigebaTa dadebis uflebamosileba aqvs, rac daSlis procedurisTvis aris
aucilebelia. daSlis proceduris dasrulebis Semdeg, direqtorati
valdebulia Statebis mdivanTan Seavsos The Article of Dissolution, ris Semdegac
Statebis samdivno gascems saqmianobis Sewyvetis Sesaxeb sertifikats (certificate of
dissolution), da korporacia wyvets arsebobas. ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4, 2010,P. 291-334; Sead. Gevurtz,Corporation Law, 2th ed., 2010, P. 695.
848 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 16. ix. mewarmeTa
Sesaxeb kanonis me-14 muxlis pirveli punqti.
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proporciulad.849 Tu CAFAA Sesruldeba oretapiani
korporaciuli qmedebiT,850 maSin saxeze iqneba iseTive Sedegi,
rogoric Cash-out Merger-is851 dros dgeba.852 magram ra Sedegebi
dgeba CAFAA-is dasrulebis momdevno etapze korporaciaTa
struqturuli erTeulebisTvis?! pasuxi ori mimarTulebiT unda
ganivrcos. pirveli - SemZen sazogadoebasTan, xolo meore samizne
sazogadoebasTan mimarTebiT. Semsyidveli sazogadoebis
struqtura arc organizaciuli da arc strategiuli kontrolis
kuTxiT arsebiT cvlilebas ar ganicdis. is yidulobs samewarmeo
saqmianobis romelime misTvis mniSvnelovan sferoSi
funqcionirebadi sazogadoebis qonebas anu axorcielebs erTgvar
diversificirebul investirebas. aqcionerTa struqtura, kapitalis
struqtura853 da organizaciuli marTvis struqtura (menejmenti)
ucvleli rCeba. erTaderTi cvlileba xdeba korporaciis
sabalanso monacemebSi: xdeba naRdi fulis gadineba da mis adgils
naklebad likviduri qoneba ikavebs anu sabalanso aRricxvis
Semadgeneli sami elementi icvleba.854 buRaltruli aRricxvis
cvalebadoba mniSvnelovan ekonomikur perspeqtivaTa cvlilebis
safuZveli SeiZleba gaxdes,855 magram is arsebiT gavlenas
korporaciis struqturul elementebze, samarTlebrivi gagebiT, ar
axdens.856

rac Seexeba samizne sazogadoebis organizaciul da
strategiul struqturul cvlilebas, masSi cvlilebaTa
ganxorcieleba yovelgvari zegavlenis gareSe mimdinareobs. misi
safuZveli aqcionerTa saerTo krebisa da menejmentis
nebayoflobiTi gadawyvetilebaa qonebis naRdi fulis sanacvlod

849 Clark, Corporate Law, 1986, P. 420. ix. mewarmeTa Sesaxeb kanonis me-14 mxulis me-9
punqtis meore winadadeba.
850 qonebis gayidva da sazogadoebis daSla.
851 Cash-Out Merger-is adabtacia yvela iurisdiqciaSi ar aris ganxorcielebuli.
aRsaniSnavia, rom aSS-Si pirveli Stati florida iyo, romelmac 1925 wels Cash-
Out Merger-is gamoyenebis sakanonmdeblo adabtireba ganicada. ix. Ventoruzzo, Freeze-
Outs: Transcontinental Analysis and Reform Proposal, Working Paper #137, 2009, P. 12.
852 Oesterle, Mergers and Acquisitions,  2006, P. 6-7; Sead. Gevurtz,Corporation Law, 2th ed., 2010, P.
760-764.
853 Sead. Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P.
114-124.
854 mcirdeba balansSi arsebuli naRdi fulis wilobrivi monacemi, izrdeba
qonebrivi maCvenebeli, magram, rac mTavaria, es ar xdeba erTmaneTis
pirdapirproporciulad (Tumca balansi ar irRveva), radgan SemZeni
sazogadoeba, rogorc wesi, samizne sazogadoebis SeZenis dros mis (samizne)
korporaciis qonebis sabazro Rirebulebaze mets ixdis. fuli da qoneba ki
balansis erTi da imave mxares aris ganTavsebuli. ix. Klein, Coffee, Business
Organization and Finance, 2007, 10th ed., P. 225-230; Pinto, Branson., Understanding Corporate Law, 3rd

ed., 2009, P. 78-85; Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 260.
855 Serwymis da SeZenis dafinansebis, misi Rirebulebis da sabalanso aRricxvis
Sesaxeb ekonomikuri formulirebisTvis, ix. Depamphilis, Mergers, Acquisitions, and Other
Corporate Restructuring Activities, 5th ed., 2010, P. 281-396.
856 is ar iwvevs kapitalis struqturis an aqcionerTa struqturis cvlilebas
da rCeba calke samarTlis fiqciad, subieqtad. ix. Fletcher, Fletcher Cyclopedia of the
Law of Corporations, rev. ed., vol. 15, 2009, §7044, P. 25.
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gayidvis Taobaze.857 qonebis gayidva SeiZleba samizne sazogadoebis
sruli organizaciuli restruqturizaciis process daedos
safuZvlad. miuxedavad imisa, rom aqcionerTa struqtura ucvleli
rCeba858 da ar icvleba menejmenti, icvleba sabalanso monacemTa
struqtura – mis srul kapitalizacias (qonebas) qonebis gayidviT
Semosuli savaluto aqtivi warmoadgens, romlis nawilic
sagadasaxado da salikvidacio procesSi kreditorTa
dasakmayofileblad miedineba.859 miuxedavad imisa, rom
korporacias arseboba msgavsi formiTac (qonebis gareSe) SeuZlia
ganagrZos, is, ZiriTadad, an holdingur kompaniad gardaiqmneba860

an likvidacias ganicdis.861 holdinguri sazogadoebis
Camoyalibeba aqcionerTa struqturuli cvlilebebis samomavlo
determinanti SeiZleba gaxdes.862 xolo, sanam qonebis
gamsxvisebeli kompania likvidacias moaxdendes, is Cveulebriv
inarCunebs samarTlebriv identobas, rogorc qonebis gayidvamde.
Tu samizne sazogadoeba likvidacias ganaxorcielebs, aq
korporaciul struqturul erTeulTa cvlilebaze msjeloba
avtomaturad wydeba.

3.4.3.1.1.2. qonebrivi SeZena aqciebis saSualebiT

qonebis SeZena ekvaieri kompaniis aqciebis sanacvlod mewarme
subieqtis qonebrivi Sesyidvis meore instrumentaluri saSualebaa.
qonebrivi SeZenis es saxe faqtobriv identurobas iCens naRdi
fuliT SeZenasTan. mocemul SemTxvevaSic dgeba nasyidobis
xelSekruleba, sadac ganisazRvreba Sesasyidi qonebis, aqtivebisa
da pasivebis raodenoba, romelic SemZeni sazogadoebis
pasuxismgeblobis qveS gadava. magram naRdi fuliT SeZenisgan
gansxvavebiT, aq anazRaurebis saxed aqciebis kosntantireba
xdeba.863 teqnikurad es niSnavs samizne sazogadoebisTvis misive
qonebis sanacvlod SemZeni sazogadoebis xmis uflebis mqone
aqciebis gadacemas,864 anu SemZeni korporacia iyenebs sakuTar
aqciebs sxva kompaniis qonebrivi SeZenisTvis.865 Tu aqciebiT
qonebrivi SeZenis Semdgom samizne korporacia gamoiyenebs SeZenis
meore etapis realizebis samarTlebriv SesaZleblobas, maSin
tranzaqciis sqema Semdegnairad ganviTardeba: samizne sazogadoeba,
romlis qoneba SemZeni sazogadoebis aqciebisgan Sedgeba, miiRebs
likvidaciis Sesaxeb gadawyvetilebas, xolo misi aqcionerebi
likvidaciis dasrulebisas miiReben SemZeni sazogadoebis aqciebs

857 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 526-528.
858 anu ar xdeba aqcionerTa rotacia.
859 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 310-320.
860 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, §7083, P. 106.
861 Oesterle, Mergers and Acquisitions,  2006, P. 12. Sead. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4, 2010,P. 292-293.
862 Tu aseTi holdingis wilebs gaasxviseben da investicias ganaxorcieleben
masSi.
863 Haas, Corporate Finance, 2011, P. 579.
864 IRC SEC. 368 (a)(1)(c).
865 Oesterle, Mergers and Acquisitions,  2006, P. 13.
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pro rata salikvidacio dividendis saxiT.866 sazogadoebis daSlis
garda, samizne sazogadoebas SeuZlia SemZeni korporaciisgan
miRebuli anazRaureba aqcionerebs Soris gaanawilos kapitalis
Semcirebis saSualebiT.867 Sedegi iseTive dadgeba, rogoric
Serwymis Sedegad.868

gansxvavebiT naRdi fuliT qonebrivi SeZenisgan, aqciebiT
SeZena sagadasaxado gadasaxadisgan Tavisufal tranzaqciaTa
ricxvs miekuTvneba.869 TiTqmis msgavsi regulirebaa qonebrivi
SeZenis orive meTodis xmis micemis kuTxiT: samizne korporaciis
aqcionerTa saerTo krebis gadawyvetilebaa orive SemTxvevaSi
saWiro, xolo SemZeni sazogadoebis aqcionerebi xmis micemis gziT
monawileobas ar Rebuloben SeZenis tranzaqciis formirebaSi.870

Tu SemZeni sazogadoeba Tanxmdeba qonebriv SeZenaze aqciaTa

866 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P.  21; Haas, Corporate
Finance, 2011, P. 580.
867 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P.  22.
868 Oesterle, Mergers and Acquisitions,  2006, P. 6.
869 Federal Income Tax, Code and Regulations, (edit. Dickinson), 2012-2013, P. 341-342.
saqarTvelos sagadasaxado kodeqsi, 152-e muxli.
870 Oesterle, Mergers and Acquisitions,  2006, P. 13. aSS-Si mocemuli sakiTxis regulireba
gansxvavebulia Statebis simravlesTan erTad. magaliTad, delaveris
sakorporacio samarTali ar iTxovs SemZeni sazogadoebis aqcionerTa saerTo
krebis gadawyvetilebas maSin, roca biznes korporaciaTa modeluri kanoni aseT
moTxovnas ayenebs, Tu xmis micemis Zalaufleba 1/6-iT mcirdeba aqciebiT
qonebrivi SeZenis SemTxvevaSi. ix. R.M.B.C.A §6.21 (f). mewarmeTa Sesaxeb kanonSi
aseTi regulacia ar aris, Tumca partniorTa sawesdebo SeTanxmebiT
SesaZlebelia xmis uflebis deluciis kvotis dadgena. aSS-is sakanonmdeblo
regulaciasTn mimsgavsebuli normatiulad dadgenili ormagi restriqcia
saqarTveloSi komerciuli bankebis saqmianobis Sesaxeb kanonSia mocemuli.
kerZod,  komerciul banks sxva iuridiuli piris sawesdebo kapitalis 20%-ze
metis floba (`floba~, mimdinare miznebisTvis, unda ganimartos `SeZenad~),
erovnuli bankis nebarTvis gareSe, ar SeuZlia (I restriqcia), romelic,
imavdroulad, ar unda aRematebodes bankis saaqcio kapitalis 15%-s (II
restriqcia). e.i. komerciuli bankis saerTo krebisa da sameTvalyureo sabWos
mier miRebul gadawyvetilebaTa praqticirebas erovnuli bankis Tanxmobac
sWirdeba, Tu zemoaRniSnul zRvars miRma moisurvebs banki tranzaqciis dadebas.
ix. komerciuli bankebis saqmianobis Sesaxeb kanoni, me-10 muxlis pirveli
punqtis a) qvepunqti. R.M.B.C.A-is paralelurad, niu-iorkis safondo birJis
(NYSE) oficialuri moTxovnaa, rom Tu korporacia (qonebrivi) SeZenis dros
sakuTari ganTavsebuli aqciebis 20%-ze mets iyenebs, maSin savaldebuloa
aqcionerTa saerTo krebis mier misi mowoneba. magaliTad, aseTi SemTxveva iyo
Time-Warner-is Serwymis dros. ix. Friedlander,The Delaware General Corporation Law and
Takeovers: Overturn Time-Warner Three Different Ways, 33 Del. J. Corp. L., 2008, P. 639. arsebobs
myidveli sazogadoebis aqcionerTa saerTo krebis gadawyvetilebis
saWiroebisgan Tavis aridebis meqanizmic, romelsac “reverse asset sale” ewodeba. ix.
Haas, Corporate Finance, 2011, P. 580-581. saqarTvelos kapitalis bazarze
funqcionirebad mewarme subieqtTa Soris garigebaTa dadebis zogad wesebs
fasiani qaRaldebis bazris Sesaxeb kanonis IV Tavi adgens, romelic ar moicavs
wilobrivi SeZenis lotur Tu sxva saxis SezRudvas. amave kanonis me-18 muxlis
me-3 punqti sajaro fasiani qaRaldebiT safondo birJaze sajaro vaWrobas
safondo birJis wesebze gadaamisamarTebs. ssb-is wesebi, kerZod, `saqarTvelos
safondo birJis~ vaWrobis wesebi NYSE-is msgavs SezRudvas ar iTvaliswinebs.
Sesabamisad, SeZenis masStabebTan dakavSirebuli korporaciuli
gadawyvetilebaunarianobis strategia wesdebaSi unda iqnes gawerili.
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sanacvlod, magram mas ar gaaCnia sakmarisi nebadarTuli (authorized)
da gamoSvebuli (issued) aqciebi, maSin bordi (direqtorati)
iZulebulia mimarTos aqcionerTa saerTo krebas axali aqciebis
gamoSvebisTvis wesdebaSi nebadarTuli aqciebis raodenobis
gazrdaze cvlilebebis Sesatanad.871 ukanaskneli kompleqsuri
operaciuli qmedeba ex ante Sida organizaciul regulirebas
moiTxovs.

samizne sazogadoebis qonebrivi SeZena aqciebis saSualebiT
SemZeni sazogadoebis aqcionerTaTvis or negatiur Sedegs
warmoSobs.872 pirveli, tranzaqciis warumatebloba, romelic
qonebrivi SeZenis Sedegad dadga, ar xdeba maTTvis protestis
uflebis miniWebis (appraisal right) safuZveli.873 meore, miuxedavad
Statebis mixedviT gansxvavebulobisa, SemZeni sazogadoebis
aqcionerebis aqciebiT qonebrivi SeZenis tranzaqciis formirebaSi
xmis uflebiT, ZiriTadad, ver sargebloben.874

dabolos, qonebrivi SeZena aqciebis sanacvlod konkretul ex
post koreqtirebas iwvevs kombinaciaSi monawile orive
sazogadoebisTvis. samizne sazogadoebisTvis TiTqmis identuri
Sedegi dgeba, rac fuliT qonebrivi SeZenis dros SeZenis pirvel
etapze, likvidaciamde. gansxvaveba mxolod samizne sazogadoebis
qonebriv mdgomareobaSia: am SemTxvevaSi samizne sazogadoebis
qonebas SemZeni kompaniis aqciebi warmoadgens.875 Tu samizne
sazogadoebis wevrebi gadawyveten likvidacias, maSin igive Sedegi
dadgeba gamyidveli korporaciisTvis, rac fuliT SeZenis meore
etapze, magram Seicvleba SemZeni sazogadoebis aqcionerTa
struqtura. ekvaier sazogadoebaSi Sesyiduli sazogadoebis
aqcionerebi Sedian. xdeba `gadarCenili~ korporaciis aqciebis
susti koncetraciebis Seqmna.876 aman ki, SeiZleba, organizaciuli
kuTxiT, menejmentis Secvlis SesaZleblobac misces axlad
Semosul aqcionerebs.877 rac Seexeba kapitalis struqturas,
SemZeni sazogadoebis kapitalis struqtura SeiZleba im
SemTxvevaSi Seicvalos, Tu mas tranzaqciis Sesasruleblad ar

871 Gevurtz,Corporation Law, 2th ed., 2010, P. 695. mewarmeTa Sesaxeb kanonis 54-e muxlis
me-6 punqtis a) qvepunqtisa da 59-e muxlis me-3 punqtis kombinirebuli analizis
mixedviT, saerTo krebis eqskluziur uflebamosilebaSi Sedis.
872 garda amisa, SeZenis ekonomikuri analizis mixedviT, Sesyidvis tranzaqcia
SemZeni sazogadoebis aqcionerTa sakeTildReod ar xdeba da ar aisaxeba is e.w.
shareholder wealth-ze. ix. Magenhem, Mueller, Are Acquiring-Firm Shareholders Better off Afther an
Acquisition?, in: Knights, Raiders, And Targets, (edit. Coffee, Lowensteion, Rose-Ackerman), 1998, P.
171-193.
873 Hariton v. Arco Electronic, Inc., 188 A.2d 123 (Del. 1963).
874 Gevurtz,Corporation Law, 2th ed., 2010, P. 694. aSS-gan diferencirebuli mowesrigebaa
mocemuli qarTul realobaSi, sadac mewarmeTa Sesaxeb kanoni SemZen da samizne
sazogadoebis aqcionerebs dizunqciurad aniWebs tranzaqciis sakiTxis
ganxilvaze xmis uflebas.
875 wina SemTxvevaSi mis adgils naRdi fuli ikavebda.
876 e.w. Dilution of shares.
877 gansakuTrebiT reverse asset sale-is dros, rodesac samizne sazogadoebis yofili
aqcionerebi ufro meti aqciebis mflobelni xdebian SemZen sazogadoebaSi,
vidre SemZeni sazogadoebis `originali~ mewileebi. Haas, Corporate Finance, 2011, P.
580.
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aqvs sakmarisi nebadarTuli da gamoSvebuli aqciebi da gadawyvets
maT gamoSvebas. axali aqciebi da maTi gamoSvebis dafinansebis
gzebi, iqneba es sasesxo Tu Sida dafinanseba, aris
rekapitalizaciis erT-erTi safuZveli,878 pirdapir aisaxeba
kapitalis struqturaze da Secvlis mas.879 imis mixedviT, Tu
rogori proporciulobiT Seva samizne sazogadoebis aqcionerTa
`talRa~ SemZen sazogadoebaSi, SeiZleba kontrolis cvlilebac
gamoiwvios, Tumca es yoveli individualuri tranzaqciis
Rirebulebisa da yvela ganTavsebul aqciaTa raodenobrivi
maCveneblis Tanafardobis Sedegad miRebuli ricxvis tolia,
romlis `ucnobi wevrebi~ cvladi sidideebia da TiToeuli
tranzaqciis mocemulobidan unda dadgindes. es ki mis Semdgom
analizs, naSromis miznebidan gamomdinare, mizanSeuwonels xdis.880

3.4.3.2. samizne sazogadoebis wilobrivi SeZena da saxeebi

3.4.3.2.1. wilobrivi SeZena

3.4.3.2.1.1. wilobrivi  SeZena naRdi fuliT

samizne sazogadoebis wilobrivi Sesyidva SeZenis mesame
specifikuri meToduri meqanizmia. wilobrivi Sesyidva, msgavsad
qonebrivi Sesyidvisa, ori mimarTulebiT SeiZleba ganviTardes.
mimarTulebaTa sxvaobas tranzaqciis finansuri saxesxvaoba
ganapirobebs. Tu anazRaurebis saxed naRdi fulia gansazRvruli,
maSin saxeze iqneba wilobrivi SeZena naRdi fuliT, xolo Tu
anazRaurebis saxe SemZeni sawarmos aqciebia, maSin – wilobrivi
SeZena aqciebiT. SesaZlebelia maTi Sereuli formiT gamoyenebac:
nawili wilTa SeZena aqciebiT, nawilis ki fuliT.

qonebrivi SeZenisgan marginaluri diferencirebis pirobebSi,
aqciebiT wilobrivi SeZena mniSvnelovani TaviseburebiT
xasiaTdeba. wilobrivi SeZenis dros xdeba aqciaTa organizebuli
marTvis bazarze an mis gareT881 an kerZo molaparakebis882

878 Hamilton, Corporations, 2000, P. 627-628, 665.
879 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 121-135;
Klein, Coffee, Business Organization and Finance, 2007, 10th ed., P. 7-8; Cox, Hazen, Treatise on The
Law of Corporations, 3th ed., Vol. 3, 2010, P. 385-391.
880 aqciebiT qonebrivi SeZenis erT-erT bolo elementad unda gamoiyos samizne
sazogadoebis kreditorTa dacvis instituti, rodesac substanciuri qonebis
gayidva xdeba samizne sazogadoebis mier. samosamarTlo praqtikis mixedviT,
magaliTad, American Ry Co. v. Commonwealth, 228 S. W. 433 (Ky. 1920), Everett v. Carolina
Mortgage Cco., 1 S.E.2d 109 (N.C. 1939), aseT SemTxvevaSi, samizne sazogadoebis
aqcionerebis mimarT pirdapir pasuxismgebel pirad Semsyidveli kompania
gamohyavT. Tumca, arsebobs sapirispiro gadawyvetilebac. mag. ix. Lamb v. Leroy
Corp., 454 P.2d 24 (Nev. 1969). samosamarTlo precedentebis garda, arsebobs
doqtrinaluri daculobac, romelic cnobilia “The Trust Fund Theory”-is
saxelwodebiT. es ukanaskneli samosamarTlo praqtikaSic aris gaanalizebuli.
ix. Erchard v. Boone State Bank, 65 F.2d 48, 54 (8th Cir. 1933); Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4, 2010,P.  35-36.
881 e.w. meorad bazarze. ix. svanaZe, sanaZe, xizaniSvili, mZinariSvili,
lorTqifaniZe, axobaZe, gogiSvili, sabirJo saqme da fasiani qaRaldebis bazari,
1998, gv. 198-227. meoradi bazari moicavs rogorc organizebul kapitalis bazars
anu safondo birJas, ise arasabirJo bazars. fasiani qaRaldebis bazris Sesaxeb
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warmoebis Sedegad samizne sazogadoebis ganTavsebul aqciaTa
Sesyidva.883 qonebrivi SeZenisgan wilobrivi SeZenis divergensuli
buneba Sesyidvis samizne subieqtSi vlindeba. kerZod, wilobrivi
SeZenis dros Semsyidveli korporacia pirdapir aqcionerebTan
iwyebs molaparakebas da ara korporaciasTan da menejmentTan.
molaparakeba warmoebs uSualod nasyidobis xelSekrulebis
dasadebad, sadac xdeba TiToeuli klasis884 aqciis Rirebulebaze
SeTanxmeba.885 erT an ramdenime aqcionerTan warmoebuli
molaparakebis Sedegad, ekvaieri TandaTanobiT xdeba sazogadoebis
sakontrolo paketis mflobeli an erTianad, Tu sakontrolo
paketis mflobel aqcionerTan warmatebulad daasrulebs
molaparakebas da yvela sxva aqcioneric mihyidis aqciebs.
tranzaqciis rezultati mSobel-Svilobili kompaniaa.  SemZeni
sazogadoeba xdeba samizne sazogadoebis mTliani (100%) an
nawilobrivi (<100%) mflobeli.886 wilobrivi SeZenisTvis
gamoiyeneba SemZeni sawarmos naRdi fuli, anu samizne
sazogadoebis aqcionerebi TavianTi wilis daTmobis sanacvlod
Rebuloben winaswar SeTanxmebul Tanxas. Sesabamisad, fiqsirdeba
wminda Semosavali da is moeqceva dabegvrad tranzaqciaTa
Soris.887 tranzaqciis dasrulebis Sedegad, SemZeni sazogadoeba
samizne sazogadoebis srul an nawilobriv, magram sakontrolo
pakets flobs.888 aranairi cvlileba ar xdeba
samarTalsubieqtobis kuTxiT. SemZeni sazogadoebac da samizne
sazogadoebac inarCuneben damoukidebeli iuridiuli piris
statuss.889

wilobriv SeZenas ramdenime mniSvnelovani upiratesoba aqvs.
pirveli, Tu samizne sazogadoebas hyavs aqcioneri, romelic
flobs xmis uflebis mqone aqciaTa im raodenobas, rac mas
korporaciaze kontrolis SesaZleblobas aZlevs, maSin
gamartivebulad aris SesaZlebeli miznis miRweva, radgan
molaparakebaSi mxolod erTi piri iqneba CarTuli.

meore, Tu SemZen sazogadoebas ar surs Tundac
saxelSekrulebo safuZvelze samizne korporaciis raime
valdebulebaze pasuxismgeblobis aReba, maSin misTvis wilobrivi
SeZena xelsayrel kombinacias warmoadgens. es niSnavs, rom SemZeni

kanonis me-18 muxlis pirveli punqti sajaro fasiani qaRaldebiT safondo da
arasafondo birJaze vaWrobis SesaZleblobas ganamtkicebs. mniSvnelovania amave
muxlis me-6 punqtis is faqtobrivi regulacia, romelic safondo birJaze
sajaro vaWrobaze daSvebuli fasiani qaRaldebiT garigebis dadebas
organizebuli bazris gareTac iTvaliswinebs.
882 Schuster, Efficiency in Private Control Sales-The Case for Mandatiry Bids,  2010,  P. 2.
883 Haas, Corporate Finance, 2011, P. 589.
884 samizne obieqti, ZiriTadad, xmis uflebis mqone aqcia anu Cveulebrivi aqciaa.
885 Kahan,  Sales of Corporate Control, Jleo, V.9 N.2, 2011, P. 370.
886 Oesterle, Mergers and Acquisitions,  2006, P. 16.
887 Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, A Transactional Analysis of the Governing
Tax, Legal and Accounting Considerations, Vol. 1, 2003, chap. 2, P. 9.
888 Gevurtz,Corporation Law, 2th ed., 2010, P. 701.
889 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., 2009, vol. 15, §7044, P.
25.
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korporacia, miuxedavad imisa, samizne sazogadoebas rogori saxis
kreditori eyoleba, piradad ar agebs pasuxs. misi pasuxismgebloba
mxolod samizne sazogadoebaSi misi wilobrivi maCvenebliT
Semoifargleba.890 aqedan gamomdinare, wilobriv SeZenas qonebrivi
SeZenisa da Serwymis Sualedur movlenad ganixilaven –
qonebrivisgan gansxvavebiT, ar xdeba valdebulebaTa `SerCeva~.
samizne sazogadoebas Tu aRmoaCnda ucnobi valdebulebebis mTeli
rigi wyeba, maSin SemZens mouwevs Svilobili kompaniis
likvidaciiT daakmayofilos kreditorTa moTxovna. es ki misTvis
wamgebiania, radgan dakargavs investirebul Tanxas891.

mesame, Tu sagadasaxado miznebisTvis unda calke subieqtad
datovos samizne sazogadoeba, wilobrivi SeZeniT is calke
samarTalsubieqtad itovebs samizne, anu ukve Svilobil
korporacias. miuxedavad imisa, rom wilobrivi SeZenis dros
samizne sazogadoebis bordis an aqcionerTa krebis
gadawyvetileba ar aris saWiro,892 Tu tranzaqcia moculobiTia an
SemZeni kotirebulia kapitalis bazarze, gansxvavebiT
saqarTvelosgan, sadac aseT tranzaqciaze Tanxmobis gamcemi
organo sameTvalyureo sabWoa, saWiro xdeba SemZeni sazogadoebis
direqtorTa sabWos mier tranzaqciis damtkiceba.893 mokled,
pirveli etapi sruldeba samizne sazogadoebaSi aqciaTa minimum
sakontrolo paketis SeZeniT.

Tu samizne sazogadoebis yvela aqcioneri ar gayidis Tavis
aqcias, magram SemZeni miaRwevs sakontrolo paketis zRvrul
maCvenebels (50%+1 aqcia), mas SeuZlia tranzaqciis meore etapis
realizebis dawyeba. kerZod, is mcire aqcionerebs gandevnis
SeZenili korporaciis likvidacis ganxorcielebiT. mcire
aqcionerebi aqciaTa sanacvlod miiReben fuls.894 situacia
kvalificirdeba rogorc e.w. cash-out-merger895 (freeze-out).896

890 aq moqmedebas “limited Liability” iwyebs. ix. Hansmann, Kraakman, Squire, Law and Rise of
the Firm, 2006, P. 1; Hansmann, Kraakman, The Essential Role of Organizational Law, Yale  Law
Journal, 2000, P. 1-14.
891 es ganasxvavebs Serwymisgan wilobriv SeZenas, radgan Serwymis dros
valdebulebaTa gadasvla avtomaturad xorcieldeba. ix. Gevurtz,Corporation Law, 2th

ed., 2010, P. 703.
892 amitom is xSirad kontrolis arasasurveli Secvlis meqanizmad gamoiyeneba,
magaliTaad `mtruli dauflebisTvis~.
893 Gevurtz,Corporation Law, 2th ed., 2010, P. 702. es antimonopoliuri kanonmdeblobis
moTxovnaa. aSS-Si es aris Williams Act, romelic, imavdroulad, satendero
SeTavazebis sabaziso normebs Seicavs. ix. Ferranini, Miller, A Simple Theory of Takeover
Regulation in the United States and Europe, Law Working Paper #139/2010, 2010, P. 6; Carney,
Mergers and Aqcuisitions, Cases and Materials, 2000, P. 817-825.
894 fulis sanacvlod gaZevebulma aqcionerebma SeiZleba isargeblon protestis
uflebiT (appraisal right), Tu sasamarTlo oretapian wilobriv SeZenas de-faqto
Serwymad daakvalificirebs. ix. Applestein v. United Bd. & Carton Corp., 60 N.J.Super. 333,
159 A.2d 146 (Ch. 1960). Tumca, aqciebis gayidvas aqcionerebi individualurad
axorcieleben, amitom, rogorc wesi, isini ar sargebloben protestis uflebiT.
ix. Orzek v. Englehart, 41 Del. Ch. 361, 195 A.2d 375 (1963).
895 mas xSirad “second step” merger-s an “back-up” merger-s uwodeben. ix. Haas, Corporate
Finance, 2011, P. 590. Sead. Clark, Corporate Law, 1986, P. 467-471.
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rac Seexeba wilobrivi SeZenis Sedegad korporaciaSi
gamowveul struqturul cvlilebebs, faqtobrivad, icvleba
samizne sazogadoebis aqcionerTa struqtura. gamonaklisi arc
SemZeni korporaciis struqturuli cvlilebaa. es ukanaskneli
konkretuli Tavisufali saxsrebis (free-cash-flow) investirebas misi
zrdis perspeqtiviT axorcielebs,897 rac ekvaierisTvis arc
aqcionerTa struqturis, arc menejmentis da arc kapitalis
struqturis Secvlis safuZvels ar warmoadgens, ubralod
balansSi matulobs qoneba. mTavari cvlileba mainc samizne
sazogadoebaSi strategiul cvlilebas exeba. es kontrolis
Secvlaa. samizne sazogadoeba, gansxvavebiT qonebrivi SeZenisgan,
tranzaqciis pirvelive etapis dasrulebisas veRar akontrolebs
sazogadoebas. aman ki SeiZleba menejmentis Secvla, mcire
aqcionerTa gandevna, an sulac, Tu ekvaieri wilobrivi SeZenis
oretapian meqanizms gamoiyenebs, likvidacia gamowvios. wilobrivi
SeZena naRdi fuliT, rogorc wesi, kontrolis SeZenis da gayidvis
umTavres meqanizms warmoadgens.898 sxva struqturuli cvlileba,
rogorc  kombinaciis konkretuli saxeobis kauzaluri Sedegi, ar
aris mosalodneli.

3.4.3.2.1.2. wilobrivi SeZena aqciebis saSualebiT899

wilobirvi SeZena aqciebis saSualebiT, garkveuli
gansxvavebuli Sedegebis miuxedavad, substanciur struqturul
identobas iCens fuliT wilobrivi SeZenis procedurul sqemasTan.
wina tranzaqciuli struqturisgan gasxvavebiT, aqciebiT SeZenis
dros mimaerTebeli sazogadoeba samizne sazogadoebis
aqcionerebTan molaparakebis etapze maTi aqciebis sanacvlod
sTavazobs sakuTar aqciebs, romelsac is tranzaqciis
anazRaurebisTvis uSvebs da gascems.900 kerZo molaparakeba
tranzaqciis am saxiT formirebis SemTxvevaSi, mTavari faqtoria.

896 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 133. `urC~ aqcionerTa
gaZevebas ori ZiriTadi motivatori aqvs. pirveli, SemZeni sazogadoeba mcire
aqcionerTa mocilebiT zrdis sakuTar Semosavals korporaciis samomavlo
SemosavlebSi moTxovnaTa SemcirebiT. Tu amas daemateba mcire aqcionerTaTvis
gaRebuli aqciaTa dabali fasi, maSin mTliani firmis samomavlo Semosavlebi
kidev gaizrdeba da mcire aqcionerTa gaZevebac Rirebuli iqneba. Tavis mxriv,
mcire aqcionerTaTvis arsebobs originalur SeTavazebaze (romelzec uari
Tqves) ufro dabal fasad aqciebis gayidvis Sansi, amitom wilobrivi SeZenis
meore etapze, isini Tanxmdebian Tavdapirveli SeTavazebis pirobebze, rac
tranzaqciis RirebulebiT jams momgebianad aqcevs. gaZevebis mTavari piroba
umravlesobis mier gamosasyidi aqciebis ufro metad Sefasebaa, vidre isini
mcire aqcionerebs uxdian. ix. Gevurtz,Corporation Law, 2th ed., 2010, P. 761; Pinto, Branson,
Understanding Corporate Law, 3rd ed., 2009, P. 283-303.
897 Sepe, Rogers, Private Sale of Corporate Control: Why The European Mandatory Bid Rule is
Inefficient, 2010, P. 4.
898 Stern, The Private Sale of Corporate Control: A Myth Dethroned, 25 J. CORP. L.,  1999-2000, P. 511-
512; Sepe, Rogers, Private Sale of Corporate Control: Why The European Mandatory Bid Rule is
Inefficient, 2010, P. 6-7.
899 e.w. “stock-for-stock-acquisition”.
900 Haas, Corporate Finance, 2011, P. 591. Sead. Dyck, Zingales, Private Benefits of Control: An
International Comparision, 2001, P. 2-5.
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roca sazogadoebas hyavs makontrolebeli aqcioneri (blockholder) an
aqcionerTa jgufi, maTTan individualuri molaparakeba
sakontrolo paketis (kontrolis901) gayidvis Taobaze, samizne
sazogadoebaze kontrolis902 mopovebis efeqturi saSualebaa.903

tranzaqciis dasrulebisas samizne sazogadoebis aqcionerebi
SemZeni sazogadoebis aqcionerebi xdebian, xolo SemZeni mTlian an
TiTqmis mTlian nawils akontrolebs samizne sazogadoebaSi.904

aRniSnuli tranzaqcia, fuliT wilobrivi SeZenisgan gansxvavebiT,
gadasaxadisgan Tavisufal tranzaqciaTa ricxvs miekuTvneba, Tu is
reorganizacias gautoldeba.905 imisaTvis, rom tranzaqcia
reorganizacias gautoldes, saWiroa, rom SemZeni sakuTari
aqciebis minimum 80%-s Tmobdes SesaZeni sazogadoebis xmis
uflebis mqone aqciaTa sanacvlod.906 valdebulebebis gadasvla
tranzaqciis Sedegad ar xdeba. samizne sazogadoeba xdeba
Svilobili sawarmo, xolo SemZeni Svilobili sazogadoebis
qonebiT aris pasuxismgebeli mesame pirTa winaSe.907 Tu SemZeni
moisurvebs samizne sazogadoebis mcire aqcionerTa gandevnas908 an
Svilobilis SemoerTebas, is bordis rezoluciis Semdeg
miierTebs samizne sazogadoebas. mierTebis Sedegad, samizne

901 arsebobs kontrolis gayidva `direqtorobis~ gayidviT (“sale of directorships”).
“sale of directorships”, aqciaTa gayidvaze SeTanxmebis impliciturad an
eqspliciturad gamoxatuli mxarea, rodesac xdeba `direqtoratis gayidva~.
samizne sazogadoebis direqtorebi bordidan wasvlis Taobaze weren
gancxadebas. darCenili direqtorebi ki irCeven myidveli sawarmos kandidat
pirs direqtorad. samizne korporaciis bordis wevrebi ase etapobrivad
`gadadgebian~, xolo maTi rotacia Semsyidveli korporaciis sasurveli
kandidatebiT ganxorcieldeba. yofili direqtorebi am qmedebas anazRaurebis
sanacvlod axorcieleben. sabolood, myidveli sawarmo bordis
uflebamosilebiT aRWurvili subieqti xdeba. es im dros aris gamosayeneblad
sasurveli meTodi, rodesac aqcionerebi kauzaluri kavSiris gareSe ar arian
uflebamosilni gaaTavisuflon direqtori Tanamdebobidan, anu sakontrolo
paketis SeZenis miuxedavad, ekvaieri kompania ver ganaxorcielebda bordis
sasurveli wevrebiT formirebas. ix. Gevurtz,Corporation Law, 2th ed., 2010, P. 666-667.
Seadare “sale of office”-s. Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P.
132-134.
902 gansxvavebiT `mtruli dauflebisgan~, kontrolis gayidva kerZo
molaparakebis safuZvelzea SesaZlebeli. potenciuri myidveli da gamyidveli
molaparakebis warmoebisas awvdian informacias kompaniis Sesaxeb, winaswar
Tanxmdebian (letter of intent), xolo myidvelis damakmayofilebeli due diligence-is
Catarebis Semdeg Tanxmdebian Sesyidvis fasze da deben xelSekrulebas. ix. Sepe,
Rogers, Private Sale of Corporate Control: Why The European Mandatory Bid Rule is Inefficient, 2010,
P. 6. winaswari SeTanxmebis efeqtis Sesaxeb, ix. Carney, Mergers and Aqcuisitions, Cases
and Materials, 2000, P. 567-573.
903 Gevurtz,Corporation Law, 2th ed., 2010, P. 661-662.
904904 Freeman, The Corporate Tax Practice Series: Strategies for Acquisitions, Dispositions, Spin-Offs,
Joint Ventures, Financings, Reorganizations & Restructurings, 2009, P. 286-287.
905 IRC. SEC. 368(a)(1)(B). Freeman, The Corporate Tax Practice Series: Strategies for Acquisitions,
Dispositions, Spin-Offs, Joint Ventures, Financings, Reorganizations & Restructurings, 2011, P. 294-302.
906 Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, A Transactional Analysis of the Governing
Tax, Legal and Accounting Considerations, Vol. 3, 2003, chap. 12, P. 125, 128-129.
907 Oesterle, Mergers and Acquisitions,  2006, P. 17.
908 Brockmeyer, Yerkes, Two-Spet Acquisition – “Freeze-Out” Minority Shareholders, in: Business
Acquisitions, 2th ed., 1983, P. 193-207.
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sazogadoebis danarCeni aqcionerebi SemZenis aqcionerebi
xdebian.909

procesualurad, tranzaqciis Sesruleba TiToeuli kompaniis
marTvis organos mier diferencirebulia. samizne sazogadoebis
aqcionerebi individualurad iReben aqciaTa gayidvis Sesaxeb
gadawyvetilebas da ar aris saWiro aqcionerTa krebis
gadawyvetileba.910 rac Seexeba myidvel korporacias, Tu is
kapitalis organizebul bazarze aqciebiT sajarod vaWrobs da
misi aqciebis 20%-ze metis gacema xdeba tranzaqciis
Sesasruleblad an uSvebs da gascems axal aqciebs tranzaqciis
anazRaurebis uzrunvelsayofad, romelic arsebul aqcionerTa
xmis uflebis wilobriv magnitudas amcirebs, maSin aucilebelia
SemZeni sazogadoebis aqcionerTa mier bordis mier warmodgenili
tranzaqciis mowoneba, raTa garigeba iyos intra vires.911 aseTi tipis
garigeba SemZeni sazogadoebis aqcionerebs protestis uflebiTac
aRWuravs.912

aqciebiT wilobrivi Sesyidva ramdenime saxis struqturul da
organizaciul cvlilebas iwvevs. ekvaieris mier aseTi tipis
tranzaqciis dafinansebis meTodi (aqciebi) kapitalis struqturisa
da aqcionerTa struqturis cvlilebis safuZvelia, Tu wilobrivi
SeZenis meore etaps, samizne sazogadoebis likvidacias
gamoiyenebs.913 kapitalis struqturuli cvlilebis safuZveli
axali aqciebis gamoSveba xdeba, radgan, rogorc wesi, potenciur
myidvels ar aqvs tranzaqciisTvis sakmarisi avtorizebuli da
gamoSvebuli aqciebi. axali aqciebis dafinansebis wyaro ki sesxis
aReba914 an/da Equity dafinanseba iqneba.915 kapitalis struqturis
cvlileba, Tavis mxriv, sagadasaxado, saSemosavlo da
korporaciis samomavlo Rirebulebaze axdens gavlenas.916

strategiuli struqturuli cvlilebis meore elements
ekvaieri korporaciis aqcionerTa struqtura warmoadgens. Tu
samizne sazogadoeba mis sakuTrebaSi arsebuli Svilobili
kompaniis SemoerTebas gadawyvets da miierTebs, maSin samizne
sazogadoebis aqcionerebi gaxdebian myidveli sawarmos
aqcionerebi. es aqcionerTa lotis zrdasa da myidveli aqcioneris
xmis uflebis procentul Semcirebas gamoiwvevs.

magaliTad, SemZen A kompanias hyavs 100 aqcioneri, xolo
samizne B kompanias – 50. A-s sakuTari kapitali Seadgens 100 000
aSS dolars, rogorc dafuZnebis etapze kapitalizaciis Sedegs,
romelic dayofili iyo nebadarTul (100 000), magram nawilobriv

909 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 613.
910 Sead. Oesterle, Mergers and Acquisitions,  2006, P. 19.
911 Gevurtz,Corporation Law, 2th ed., 2010, P. 702; Haas, Corporate Finance, 2011, P. 592; MBCA §
6.21(f); NYSE Listing Manual, Section 312.03 (C)(1). Sead. DGCL §§  203.
912 Cal. Corp. Code §§ 1200(b), 1201(a), 1300. Sead. DGCL §§  122(4)&(11), §§ 123
913 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 22.
914 Hamilton, Corporations, 2000, P. 220; Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol.
3, 2010, P. 388-391.
915 Klein, Coffee, Business Organization and Finance, 2007, 10th ed., P. 251-254.
916 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 116-147.
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ganTavsebul xmis uflebis mqone aqciebad. davuSvaT, nebadarTul
100 000 aqciidan 60 000 aqcia iyo ganTavsebuli (outstanding),
romlebsac myidveli sawarmos originali aqcionerebi flobdnen
1/600 proporciiT, anu erTi aqcioneri 1%-s flobs. Tu SeTanxmebis
xelSekrulebaSi tranzaqciis Rirebuleba myidveli korporaciis
40 000 aqciiT ganisazRvra, maSin SemZeni sazogadoeba samizne
sazogadoebis aqcionerebs gadascems nebadarTul, magram
ganuTavsebel 40 000 aqcias.917 Tu A moaxdens B-s mierTebas, B-s
aqcionerebi Serwymis Sedegad gaxdebian A-s aqcionerebi.
wilobrivi SeZenis tranzaqciis orive etapis Sesrulebis bolos
A-s aqcionerTa struqtura icvleba: 100 000 ganTavsebul aqcias
flobs 150 aqcioneri im fonze, rodesac 40 000 aqciis
kapitalizacia original aqcionerTa mier ganxorcielda918 da ara
Semosul aqcionerTa mier. Sedegad, A-s aqcionerebi Tu
Tavdapirvelad flobdnen xmis uflebis 100%-s (erTi aqcioneri ki
– 1%-s), tranzaqciis dasrulebis Semdeg procentulad maTi
xvedriTi wili, saerTo jamSi, iqneba 60%, xolo TiToeul
aqcioners sazogadoebis marTvis ganxorcielebisas – 0,6%.919

naTelia, rom aqcionerTa da aqciaTa raodenobis zrdam A-s
original aqcionerTa sakuTrebaSi arsebul aqciaTa zrda ar
gamoiwvia (piriqiT, procentulad Semcirda), ramac SemZeni
aqcionerebis poziciebis Sesusteba da aqciaTa susti
koncentraciis Seqmnas Seuwyo xeli. es ki kontrolis Semcirebas
iwvevs, rac, SesaZloa, menejmentis Secvlis bazisad iqnes
gamoyenebuli.920

3.4.3.3. samizne sazogadoebis SeZena kapitalis organizebul
bazarze – daufleba satendero SeTavazebiT da misi

saxeebi

3.4.3.3.1. dauflebis arsis ganmartebisTvis

arsebobs korporaciaTa SeZenis ganxorcielebisTvis ori,
erTmaneTisgan gansxvavebuli, moqmedebis meToduri areali: kerZo
molaparakebis warmoeba droisa da adgilis SeuzRudavad da
aqciaTa organizebul regulirebad bazarze921 saTanado
procedurul moTxovnaTa922 dacviT.923 bazris `organizebuloba~

917 am aqciaT dafinanseba SeiZleba moxdes SemZeni aqcionerebis piradi
SemosavlebiT (equity financing) an/da sasesxo dafinansebiT (debt financing).
magaliTisTvis, equity financing iqneba gamoyenebuli.
918 gansakuTrebiT Tu saxezea equity financing.
919 xolo mierTebuli sazogadoebis yofil TiTo aqcioners 800 aqcia eqneba
sakuTrebaSi. Sesabamisad, 0,8%. Sedegad, 0,2%-iT meti aqcia `Semomatebuli~
aqcioneris sakuTrebaSi SemZeni sazogadoebis aqcionerebTan mimarTebiT.
920 es damokidebulia tranzaqciis Rirebulebaze, aqcionerTa raodenobaze,
aqciaTa Rirebulebaze, raodenobasa da a.S.
921 Hazen, Broker-Dealer Regulation, 2011, P. 3-13.
922 Steinberg, Understanding Securities Law, 5th ed., 2009, P. 115-143.
923 wina TavSi gaanalizebul iqna wilobrivi SeZenis saxeebi rogorc  kerZo
molaparakebis warmoebis egzistencialuri SemTxveva. misi Sebrunebuli
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ori mimarTulebiT unda ganimartos. pirveli, fasiani qaRaldebis
brunvis sakanonmdeblo regulatoruli mowesrigeba, romelic
saerToa organizebul meorad bazarze operirebadi nebismieri
angariSvaldebuli sazogadoebisTvis. meore, organizebuli bazris
subtiptTa Soris regulaciurad mWidro mowesrigeba safondo
birJis organizatori mewarme subieqtis sawesdebo da Sida
debulebebiT moTxovnili standartuli kriteriumebiT. orive
mimarTulebis konunqcia kapitalis organizebuli bazris
saxeobaSi xdeba. kapitalis organizebuli bazris saxeobaTa
subtipuri gamovlineba organizebuli meoradi bazaria, romlis
qvesaxeobaTa CaSla safondo birJad (stock market) da arasabirJo
bazrad (over-the-counter market) iyofa. am kuTxiT, kapitalis bazari
korporaciaze kontrolis mopovebis umniSvnelovanesi segmentia.924

kontrolis mopoveba samizne sazogadoebis sakontrolo aqciaTa
raodenobis SeZenis tranzaqciaSi mdgomareobs. fasiani qaRaldebis
bazari kontrolis mopovebas sawarmoSi xmebis 10%-ze metis
SeZenad ganmartavs.925 dilers kontrolis mopoveba, anu SeZena
orive, kerZo molaparakebisa Tu satendero SeTavazebis gziT
xelewifeba.926

tranzaqciaTa Sesrulebis moqmedebis sferod kapitalis
bazari satendero SeTavazebiT korporaciuli dauflebis
ganmsazRvreli substanciuri niSania. misi winapiroba
erTmaneTisgan gansxvavebuli motivebia. korporaciaTa
dapatroneba927 agregatis928 Rirebulebis momatebas unda
uzrunvelyofdes.929 Rirebulebis stagnacia, romelic
informaciuli vakuumis, anu asimetriulobis, tranzaqciaTa
Rirebulebis, teqnologiuri ganviTarebis saTanado Ddonis
arqonis Tu sxva mizezTa gamo aris gamowveuli, biZgis mimcemia

varianti, sajaro satendero SeTavazeba, SeZenis Tematurad igive, Tumca
gansxvavebuli proceduruli meqanizmia. SeZenis gansajaroebuli saxis analizi
warmodgenilia mimdinare Tavsa da momdevno paragrafebSi.
924 Betton, Eckbo, Torbun, Corporate Takeovers, 2008, P. 1.
925 ix. fasiani qaRaldebis bazris Sesaxeb kanonis me-2 muxlis me-20 punqti.
926 fasiani qaRaldebis bazris Sesaxeb kanonis me-15 muxlis pirveli punqti
kontrolis mopovebas SesaZleblad miiCnevs (`... SeuZlia gaakeTos~) satendero
SeTavazebiT, xolo me-18 muxlis pirveli punqti meoradi garigebis dadebas
safondo birJaze da  mis gareT Cveulebriv saqmianobaTa kategoriaSi moiazrebs.
927 inglisurenovani “takeover” –is qarTul Sesatyvisad SesaZlebelia gamoyenebul
iqnes daufleba, dapatroneba. rac Seexeba “hostile takeover”-s, mis Sesatyvisad,
ufro mizanSewonili iqneba, `STanTqmis~ gamoyeneba.
928 `agregati~ samizne da SemTavazebeli (bidder) aqcionerebis Semosavlebia.
Schuster, Efficiency in Private Control Sales – The Case of Mandatory Bids, 2010, P. 2. aqcionerTa
Rirebulebis zrdis Sesaxeb arsebobs “implicit contract theory”. dauflebis
ekonomikurad sasargeblo Sedegebis miRweva aqcionerTaTvis samizne
sazogadoebis stuqturaSi cvlilebebis ganxorcielebiT miiRweva. cvlileba
moicavs menejmentis Secvlas muSa-mosamsaxuridan dawyebuli aRmasrulebeli
menejeriT damTavrebuli. “Implicit contract theory” Tanaxmad, es SemZens aZlevs
operaciuli xarjebis Semcirebisa da samizne sazogadoebidan misaRebi
Rirebulebis zrdis SesaZleblobas. ix. Klein, Coffee, Business Organization and Finance,
10th ed., 2007, P. 200-201. Sead. Gevurtz,Corporation Law, 2th ed., 2010, P. 667-668.
929 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 259.
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korporaciis Sesasyidad an gasayidad.930 nebismier SemTxvevaSi,
SeTavazebis winadadeba ukve momgebiania samizne sazogadoebis
aqcionerTaTvis.931 SesaZloa, korporaciis dauflebis sxvadasxva
motivi arsebobdes, magram yovel konkretul dapatronebas, erTi
konkretuli motivi daedos safuZvlad. dauflebis fasilitator
prekondiciaTa Soris monopoliuri Tu oligopoluri
mdgomareobis mopovebis mizani, informaciuli upiratesoba anu,
roca funqcionirebadi bazris yvela monawilisTvis ar aris
samizne sazogadoebis Rirebulebisa da perspeqtivebis Sesaxeb
informacia xelmisawvdomi,932 sinergiuli efeqtis miRweva,
menejmentis Secvla, finansuri xedva (sagadasaxado upiratesobani
da Semcirebuli salikvidacio Rirebuleba)933 da menejmentis
piradi daintereseba, mravalsaxovan kategoriebs934 Soris
lideroben.935

paralelurad, dapatronebis heterogenuli niSnebia
SeTavazebis936 Rirebuleba, konkurenciis masStaburoba (single-bid
versus multiple-bid contests),937 warmatebulobis xarisxi, SeTanxmebis saxe
(merger versus tender offer), dafinansebis meTodi (fuli an aqcia),
kombinaciisadmi samizne sazogadoebis damokidebuleba (hostile versus
neutral or  friendly), sabazro produqciis sferoTa kveTa:
horizontaluria Tu vertikaluri938 da sxva.939

satendero SeTavazebiT samizne sazogadoebaSi kontrolis
srulad mopoveba swrafi dauflebis regulatorulad teqnikuri
da aprobirebuli saSualebaa. is SeiZleba ganxorcieldes kanoniT
gansazRvruli sakontrolo zRvris miRwevamde,940 romlis Semdgom
etapze mandatory takeover bid-is Sesrulebis Sesaxeb wesebi iwyeben

930 Hall, Effects of Takeover Activity in Corporate Research and Development, 1988, P. 72.
931 Roll, Empirical Evidence on Takeover Activity and Shareholders Wealth, in: Knights, Raiders, And
Targets, (edit. Coffee, Lowensteion, Rose-Ackerman), 1998, P.   241-242.
932 Sead. Davies, Hopt, Control Transactions, 2009, P. 174.
933 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 200.
934 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 257 et seq.
935 Roll, Empirical Evidence on Takeover Activity and Shareholders Wealth, 1988, P. 243-250.
936 e.w. takeover bid, sadac SemTavazebeli (bidder) aris dauflebis ganxorcielebis
potenciuri subieqti.
937 konkurencia masStaburobaSi SeTavazebul Sesyidvis winadadebaTa simravles
gulisxmobs. rogorc wesi, samizne sazogadoebis aqcionerebi satendero
SeTavazebis moqmedebis iuridiuli Zalis gasvlis bolo wuTamde ar
Tanxmdebian ukeTesi SeTavazebis miRebis molodinis gamo. ix. Tirole, The Theory of
Corporate Finance, Princeton University Press, 2006, P. 45-47. Gevurtz,Corporation Law, 2th ed., 2010,
P. 704. satendero SeTavazebis meqanizmuri berketis arCeva SemTavazebels
konunqciur CarCoSi aqcevs: mas ar SeuZlia nebismieri sxva gziT awarmoos
molaparakeba da SeiZinos satendero SeTavazebaSi ganxiluli fasiani
qaRaldebi. ix. fqbS kanoni, me-15 muxlis me-7 punqtis a) qvepunqti.
938 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 199.
939 Betton, Eckbo, Torbun, Corporate Takeovers, 2008, P. 2.
940 mewarmeTa Sesaxeb kanonis 532 muxlis pirveli punqti xmis uflebis mqone
aqciaTa naxevarze metis SeZenas savaldebulo satendero SeTavazebis gakeTebis
aqtivacias iwvevs.



123

moqmedebas.941,942 aqciaTa sakontrolo paketis mopoveba, rogorc
aRiniSna, kerZo molaparakebis gziT an xmis uflebis mqone aqciaTa
Sesyidvis Sesaxeb sajaro satendero SeTavazebiT aris
SesaZlebeli.943

daufleba aris SemTavazeblis (bidder) mcdeloba moipovos
samizne kompaniaSi (target) kontroli misi ganTavsebuli aqciebis
nawilobrivi an sruli SeZenis saSualebiT.944 aSS-is federalur
regulaciebSi dauflebis procesSi monawile SemTavazebeli da
samizne sazogadoeba Tanasworuflebian subieqtebad arian
warmodgenilni.945

dauflebis winapirobaTa arsebobis praqtikuli gamoyenebis
safuZveli samizne sazogadoebaSi xmis uflebis zRvruli
procentuli maCveneblis miRwevasTan asocirdeba.946 es maCvenebeli
sxvadasxva marTlwesrigSi gansxvavebulad lavirebs. misi arsi ki
ucvlelia:947 samizne sazogadoebis sakontrolo paketis miRweva

941 Hertig, McCahery, Company and Takeover Law Reforms in Europe: Misguided Harmonization
Efforts or Regulatory Competetion?, in: After Enron, (edit. Armour, McCahey), 2006, P. 564-565.
942 arsebobs am wesisgan Tavis aridebis saSualebebi. aseT saSualebaa
sakontrolo maCveneblis zRvars qvemoT aqciaTa pirveladi Sesyidva. am
SemTxvevaSi, investori, romelsac surs korporaciis dapatroneba,
sazogadoebaSi aqciaTa im raodenobas Seisyidis, romelic mas Tavidan aaridebs
savaldebulo satendero SeTavazebis ganxorcielebis samarTlebriv
valdebulebas da saSualebas miscems sazogadoebaSi monawileobis garkveuli
procenti Seisyidos mxolod sabazro Rirebulebad. Sead. Davies, Hopt, Control
Transactions, in: The Anatomy of Corporate Law, 2009, P. 252-256.
943 Brudney, Chirelstein, Corporate Finance, 1979, P. 709-710.
944 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 1., P. 10.
945 Bebchuck, Ferrell, A New Approach to Takeover Law and Regulatory Competition, 87 Va. L. Rev.,
2001, P. 111-164.
946 Bradly, Interfirm Tender Offer and Market For Corporate Control, 1982, P. 268.
947 Tumca, sapirispiro mosazreba ufro argumentirebulia. unda gaimijnos
savaldebulo satendero SeTavazeba (mandatory tender offer) da daufleba (takeover)
erTmaneTisgan: SesaZlebelia dauflebis procesi daiwyos sakontrolo paketis
miRwevamde satendero SeTavazebis gakeTebiT samizne sazogadoebis
mniSvnelovani wilis Sesasyidad, rac SemTavazeblis nebazea damokidebuli da
dapatronebis qmedebaTa saerTo jaWvis pirvel rgols SeiZleba warmoadgendes.
magaliTad, satendero SeTavazebis maregulirebeli aSS-Si aris Williams Act,
romelic samizne sazogadoebis 5%-is SeZenas misi regulirebis qveS aqcevs.
saqarTvelos fasiani qaRaldebis kanoni satendero SeTavazebas dispoziciuri
daTqmiT awesrigebs (15.1 muxli). magram, Tu dispoziciuri daTqma iqneba
gamoyenebuli, is Seexeba xmis uflebis 10%-ze metis mopovebaze gakeTebul
satendero SeTavazebas. ix. Williams Act,  sec. (13)(d). 5% da 10% ar aris
sakorporacio samarTliT gansazRvruli sakontrolo zRvari da savaldebulo
satendero SeTavazebis valdebulebas ar warmoSobs, Tumca, SesaZloa, mtruli
dauflebis winapirobas warmoadgendes an mis ganxorcielebas emsaxurebodes,
anu STanTqmis pirveli rgoli iyos. ix. Cox, Hazen, Treatise on The Law of Corporations,
3th ed., Vol. 4, 2010,P. 197-211; Haas, Corporate Finance, 2011, P. 634-644; ABA Section of Antitrust
Law, The Merger Review Process: A Step-By-Step Guide To U.S. And Foreign Merger Review, 4th ed.,
2012, P. 154-157; Ferranini, Miller, A Simple Theory of Takeover Regulation in the United States and
Europe, Law Working Paper #139/2010, 2010, P. 6-8; Carney, Mergers and Aqcuisitions, Cases and
Materials, 2000, P. 862-864. sagulisxmoa, rom dauflebis dawyeba sakorporacio
samarTliT dadgenili sakontrolo paketis SeZenis etapze ki ar xorcieldeba,
aramed fasiani qaRaldebis samarTalSi gamwesebuli kontrolis mopovebis
pirveli mcdelobis etapze. sakorporacio samarTliT dadgenili sakontrolo
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erTgvarovania da is konkretul normatiul regulirebazea
damokidebuli.948 dauflebis proceduruli ganviTareba mxolod
savaldebulo satendero SeTavazebas949 ar moicavs. is dauflebis
(STanTqmis) dasrulebis bolo, konkretuli pirobebis arsebobisas
regulaciurad imperatiuli da erT-erTi Semadgeneli elementia.950

misi meore mniSvnelovani elementi satendero SeTavazebaa,
romelic korporaciis TviTregulirebad, magram quo warranto
qmedebas warmoadgens.951 aRniSnul elementTagan pirvelis analizi
kvlevis farglebs cdeba, xolo meore – Sesrulebuli kvlevis
gagrZelebasTan  damakavSirebeli rgolia, romlis Semdeg
dauflebis saxeTa klasificirebiTa da misgan DTavdacvis
saSualebaTa kolateruli analiziT kvlevis es segmenti
Sesruldeba.

3.4.3.3.2. satendero SeTavazeba dauflebis konteqstSi

satendero SeTavazeba,952 specifikuri, kapitalis bazarze
organizebuli vaWrobisTvis damaxasiaTebeli samarTlebrivad

zRvris miRweva saSualebas aZlevs SemZens mTlianad STanTqos samizne
sazogadoeba, anu baideri satendero winadadebas akeTebs (valdebuleba) an
iyenebs savaldebulo miyidvis normatiul uflebas (ufleba). Williams Act–is erT-
erTi moTxovnaa, rom SemZenma samizne sazogadoebis aqciaTa SeZenis mizani
gamijnos – unda mas sazogadoebaze kontrolis mopoveba (takeover) Tu aqciebis
Sesyidvas ubralod investirebis meqanizmad iyenebs. ix. Gaughan, Mergers,
Aqcuisitions and  Corporate Restructurings, 5th ed. 2011, P. 76-78; Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4, 2010,P. 207-210. gamijvnisaTvis, Sead. Hertig, McCahery, Company
and Takeover Law Reforms in Europe, 2006, P. 559-565.
948 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 190.
949 ix. burduli, savaldebulo satendero SeTavazeba, aqciaTa savaldebulo
gayidva, Jurnali `marTlmsajuleba~, #2, 2007, gv. 11-29. aseve: Kvintradze, Minority
Shareholder Protection in Georgia and Germany, A Comparative Analysis, Central European University,
2009, P. 25-40.
950 savaldebulo satendero SeTavazeba kontinenturi evropis saxasiaTo
postulatia, romelic dauflebis direqtivaSia asaxuli. zogadad, ix. Ryngaert,
Cross-Border Takeover Regulation: A Transatlantic Perspective, ECFR, 2007, P. 438-450. aSS-is
Williams Act, gansxvavebiT qarTuli midgomisgan, sadac mewarmeTa Sesaxeb kanonis
532 muxli iTvaliswinebs satendero SeTavazebis savaldebulo saxes, msgavs
regulacias ar Seicavs. savaldebulo satendero SeTavazebas ori ZiriTadi
mizani aqvs. pirveli, is nulifikacias ukeTebs sakontrolo paketis mqone
aqcioneris im uflebas, romelic mas sakontrolo paketis flobidan
gamomdinare piradi sargeblis miRebis uflebiT aRWuravda. meore, principuli
mizani umciresobaSi darCenili aqcionerebis savaldebulo sakanonmdeblo
daculobaa. ix. Ferranini, Miller, A Simple Theory of Takeover Regulation in the United States and
Europe, Law Working Paper #139/2010, 2010, P. 16-17.
951 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 243,244.
952 satendero SeTavazeba `mtruli~ dauflebis saukeTeso meqanizmia, rodesac
sawarmos bevri mcire aqcioneri hyavs. Sesabamisad, satendero SeTavazebis
gakeTeba ganTavsebul aqciaTa mimarT xdeba, rac `sajaro~ ss-Tvis saxasiaTo
elementidan (`Riaobidan~) gamomdinareobs. satendero SeTavazeba erTaderTi ar
aris samizne sawarmos dauflebis meqanizmTagan. meqanizmTa formulari kidev
erT meTods, e.w. `xmis uflebiT paeqrobas~ (Proxy fights) moicavs. ~Proxy fights”
dauflebis gavrcelebuli, Zvirad Rirebuli da SedarebiT iSviaTad
gamoyenebadi saSualebaa. misi arsi xmis uflebis swori gamoyenebiT samizne
sazogadoebis dauflebis survilis praqtikul integrirebaSia. kanonmdeblobiT,
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regulirebadi953 movlenaa.954 kanonmdebloba aregulirebs im
satendero SeTavazebebs, romelic kapitalis organizebul meorad
bazarze funqcionirebadi korporaciis xmis uflebis mqone
aqciaTa mimarT aris gakeTebuli.955 ofertis adresati,956 mtruli
dauflebis dros, ss-is aqcionerebi arian.957

misi samarTlebrivad antimonopoliur kanonmdeblobas
daqvemdebarebuli regulirebadi xasiaTidan gamomdinare,
praqtikuli Sesruleba, sakanonmdeblo regulaciebiT

sawarmoSi fundamenturi cvlilebebis ganxorcielebas saerTo krebaze
aRmsrulebeli organos mxridan (direqtorTa sabWos, sameTvalyureo sabWos)
Sesabamisi SeTavazebis gakeTebaa saWiro saerTo krebis mimarT. fundamentur
cvlilebaTa kategoriaSi Sedis Serwymis da substanciurad TiTqmis mTliani
sawarmos gayidva. Sesabamisad, aucilebelia aqcionerTa saerTo krebis mier
aseTi bazisuri cvlilebis damtkiceba. Tu samizne sazogadoebis aRmsrulebeli
organo tranzaqciis winaaRmdegia, maSin ekvaieri iwyebs `mtrul~ dauflebas an
satendero SeTavazebiT an xmis uflebis manipulaciuri utilizirebiT. ix.
Palmiter, Corporations, 2006, P. 582-583; Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009,
P. 361. es ukanaskneli anu proxy fights-is saSualebiT daufleba ekvaieris
dauflebis strategiaa, romlis drosac SemZenis strategia Semdegi sqemiT
viTardeba: SemZeni sawarmo iwyebs samizne sazogadoebis aqciaTa mcire paketis
SeZenas, an mas ukve aqvs garkveuli raodenobis, magram ara sakontrolo paketis
aqciebi. nebismier SemTxvevaSi, ekvaiers dauflebis procesis survilis
gamovlenis dros samizne sawarmoSi ukve aqvs aqciaTa paketi an yavs
aqcionerebi, romelTac Serwymis tranzaqciis Sesruleba ainteresebT. imisTvis,
rom tranzaqciis gamJRavnebuli mizani Sesruldes, ekvaieris interesebis
ganxorcielebas samizne sawarmos bordis sakuTari interesis sferoSi
`gadmoyvana~ esaWiroeba. samizne sazogadoebis bordis `gadmobireba~ bordis
sasurveli wevrebiT dakompleqtebiT unda Sesruldes. Sedegad, samizne
sazogadoebis zemoaRniSnuli aqcionerTa jgufi maqsimalurad cdilobs, rom
bordis arsebul wevrebs Seuwyvitos sasamsaxure xelSekruleba, xolo
gamoTavisuflebuli vakanturi adgilebi daakompleqtos im wevrebiT, romlebic
tranzaqcias dauWeren mxars da saerTo krebas korporaciuli kombinaciis
iniciativiT mimarTavs. menejmentis formirebisas gamarTuli saarCevno procesi
wevrebis gaTavisuflebasa da axali wevrebis nominirebasa da daniSnvas
emsaxureba. ix. Enriques, Hasnmann, Kraakman, The Basic Governance Structure: The Interests of
Shareholders as a Class in: The Anatomy of Corporate Law, 2nd edition, 2009, P.  58-62; Pinto, Branson,
Understanding Corporate Law, 3rd ed., 2009, P. 117-118, 121-122, 362-364. xmis uflebiT
paeqroba samizne sawarmos aqcionerTa saerTo krebaze mimdinareobs, romlis
`organizatori~ am SemTxvevaSi ekvaieri kompaniaa. swored aRniSnul process
ewodeba proxy fights an proxy contest. ix. Carney, Mergers and Aqcuisitions, Cases and Materials,
2000, P. 37-39, 536-563; Pinto, Branson., Understanding Corporate Law, 3rd ed., 2009, P. 179-193.
aseve: sq. 1706.
953 misi samarTlebrivi regulireba sxvadasxva antidauflebiT kanonmdeblobaSia
mocemuli (Williams Act, Security Exchange Act.). ix. Ferranini, Miller, A Simple Theory of
Takeover Regulation in the United States and Europe, Law Working Paper #139/2010, 2010, P. 8-15.
samarTlis kuTxiT, is fasiani qaRaldebis samarTlis sagania. Steinberg,
Understanding Securities Law, 5th ed., 2009, P. 285. qarTul kanonmdeblobaSi satendero
SeTavazebis meSveobiT ss-is aqciaTa Sesyidva daregulirebulia `fasiani
qaRaldebis bazris Sesaxeb~ kanonis me-15 muxlis pirveli punqtiT.
954 miuxedavad misi samarTlebrivad regulirebadi Sinaarsisa, umetes
sakanonmdeblo aqtSi misi pirdapiri definicia ar arsebobs. Cox, Hazen, Treatise on
The Law of Corporations, 3th ed., vol. 4, 2010,P. 211-212.
955 Oesterle, Mergers and Acquisitions,  2006, P. 130.
956 Hurst, William, Cases and Materials on Corporations, 1999, P. 706.
957 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 162.
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monopoliuri mdgomareobis prevenciis gamo, xdeba ara
horizontaluri kombinaciiT, rodesac orive sazogadoeba erTi da
igive samewarmeo saqmianobas axorcielebs, aramed vertikaluri da
konglomerirebuli SeZenis Sesasruleblad.958

samizne kompaniis aqciaTa Sesyidvis mizniT sajaro satendero
SeTavazebis ganxorcieleba gansakuTrebiT efeqturia maSin,
rodesac masSi  wilobrivi monawileoba sagrZnoblad
danawevrebulia (dispersed)959 da ar arsebobs erTi aqcioneri
(blockholder), romelsac gaaCnia xmis uflebis mqone aqciaTa is
raodenoba, rom uSualod ganaxorcielos sazogadoebaze efeqturi
kontroli.960 misi ganxorcielebis winapirobad minimum oferentis
rwmenaa, rom samizne sazogadoebis menejmenti moiwonebs
SeTavazebas an minimum ar SeewinaaRmdegeba mas,961 anu neitraluri
persona iqneba.962,963 satendero SeTavazebis aqtivaciis motivatori
sawarmosTan, rogorc iuridiulad egzistencialur subieqtTan
molaparakebas daqvemdebarebuli tranzaqciis, magaliTad, Serwymis
an qonebrivi SeZenis Sesruleba SeuZlebeli unda iyos.964

satendero SeTavazeba rTuli, kompleqsur movlenaTa Semajamebeli
mocemulobis matarebeli terminia. es ganapirobebs mis diqotomias,
rogorc erTiani definiciis uqonlobis Sedegs. misi arsis
Sinaarsobrivi determinacia sakanonmdeblo965 da doqtrinalur
donezea SesaZlebeli.966 kapitalis bazris maregulirebuli
wesebis mixedviT, satendero SeTavazeba SemTavazeblis sajaro
gancxadebaa mesakuTris mier depozitur bankSi ganTavsebul fasian
qaRaldTa gansazRvrul fasad Sesyidvis Taobaze.967 sxva
sityvebiT, satendero SeTavazeba gulisxmobs samizne korporaciis
yvela aqcioneris mimarT ganxorcielebul sajaro SeTavazebas
maTi sajaro mimoqcevaSi arsebuli aqciebis Sesyidvis mizniT.968

oferti, rogorc wesi, ganxorcielebulia piris an pirTa
(investorTa) jgufis969 mier kompaniis aqciebis klasis an klasebis
nawilis an srulad SeZenis Taobaze.970 satendero SeTavazebiT
SeZenis arsi, Serwymisa da qonebrivi SeZenisgan gasxvavebiT,
sazogadoebis wilobrivi Sesyidva pirdapir aqcionerebisgan,

958 Clark, Corporate Law, 1986, P. 537.
959 Brudney, Chirelstein, Corporate Finance, 1979, P. 709.
960 Sepe, Rogers, Private Sale of Corporate Control: Why The European Mandatory Bid Rule is
Inefficient, 2010, P. 7.
961 Brudney, Chirelstein, Corporate Finance, 1979, P. 710.
962 Hertig, McCahery, Company and Takeover Law Reforms in Europe, 2006, P. 562-564.
963 Fleischer, Mundheim, Corporate Acquisition by Tender Offer, 115 U. of Pa.L.Rev., 1967,  P. 317-
321.
964 Brudney, Chirelstein, Corporate Finance, 1979, P. 709.
965 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 388-393.
966 is SeiZleba moicavdes kerZo molaparakebis elementebsa da aqciebiT sajaro
vaWrobis elementebsac. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4,
2010,P. 212-213.
967 Oesterle, Mergers and Acquisitions,  2006, P. 130.
968 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 148-150.
969 Aranow, Einhorn, Tender Offers For Corporate Control, 1973, P. 83-94.
970 Kanter,Tender Offers Making and Meeting Them, 1979, P. 12.
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menejmentisgan gverdis avliT SesaZlebelobaSia.971 gansxvaveba
tranzaqciis monawile personaTa subieqtivizmSia.

Rirebulebis972 gansazRvra satendero SeTavazebis
kompleqsurobis meore niSania. mas, ZiriTadad, korporaciis
ekonomikurad perspeqtiuli973 xedva gansazRvravs.974 potenciuri
myidveli mzad aris gadaixados premiumTanxa,975 rogorc satendero
SeTavazebisa da kontrolis mopovebis Rirebuleba.976

premiumRirebuleba sabazro Rirebulebaze gacilebiT metia.977

satendero SeTavazeba da masSi gadaxdili premiumTanxis
ekonomikuri prognozireba fasian qaRaldze,978 kapitalis bazarsa
da firmis ekonomikur perspeqtivebzea damyarebuli.979

fasian qaRalds ori ganzomileba aqvs: riski da mosalodneli
Semosavali. riskis diversificirebas SemZeni investirebis
safuZvelze, menejmentis Secvlasa da likviduri bazris aTvisebis
SesaZleblobis gamoyenebiT axdens. magram fasis gansazRvris
mTavari elementi SesaZlo SemosavlebSi mdgomareobs. Tu bidder
SesaZeni aqciidan samomavlod 1%-ian zrdas mainc elodeba, maSin
misi satendero SeTavazebis premiumRirebulebis gadaxda,
SesaZlebelia, momgebiani aRmoCndes.980

satendero SemTavazebeli SeTavazebiT samarTlebrivad
iboWavs Tavs.981 aqceptirebis SemTxvevaSi is Seisyidis
gansazRvrul fasad konkretuli raodenobisa da klasis aqciebs.982

SeTavazebis gakeTeba yvela aqcioneris mimarT xdeba, rac,
Tvisebrivad, pragmatulad, Tavidanve gamoricxavs SesaZenad
SeTavazebuli yvela aqciis yidvas,983 radgan aqciaTa mesakuTre

971 Gevurtz,Corporation Law, 2th ed., 2010, P. 704.
972 Williams Act-is miRebisas kongresSi gamarTuli debatebisas SemuSavebul iqna
satendero SeTavazebis definicia (romelic ar iqna saboloo versiaSi
Setanili), sadac fasi mniSvnelovnad maRali unda yofiliyo sabazro
RirebulebasTan SedarebiT (… price substantially above the current market price ). ix.
Aranow, Einhorn, Tender Offers For Corporate Control, 1973, P. 71-82; Kanter,Tender Offers Making
and Meeting Them, 1979, P. 8-14.
973 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P.162-163.
974 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 190.
975 Betton, Eckbo, Torbun, Corporate Takeovers, 2008, P. 17-18.
976 Haas, Corporate Finance, 2011, P. 637.
977 Sepe, Rogers, Private Sale of Corporate Control: Why The European Mandatory Bid Rule is
Inefficient, 2010, P. 8-34.
978 Booth, Financing the Corporation, 2010, P.  685-692.
979 Sead. Dyck, Zingales, Private Benefits of Control: An International Comparision, 2001, P. 8-9.
980 Posner, Economic Analysis of Law, 4th ed., 1992, P. 429.
981 satendero SeTavazebis savaldebulo Zala sakanonmdeblo donezea
ganmtkicebuli. mas konkretuli SezRudvebi udevs safuZvlad. mas Semdeg, rac
SemZeni sajaro satendero SeTavazebis Sesaxeb gancxadebas akeTebs, satendero
SeTavazebis moqmedebis periodSi mas ekrZaleba samizne sazogadoebis
aqcionerTa mimarT, tenderis gareT, kerZo molaparakebis warmoeba da aqciaTa
SeZena. ix. Security Exchange Act, Rule 14e-5(a). fasiani qaRaldebis bazris Sesaxeb
kanonis me-15 muxlis me-7 punqti.
982 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 213.
983 Gevurtz,Corporation Law, 2th ed., 2010, P. 704. oferentis mier gakeTebuli satendero
ganacxadi savaldebulo aqceptirebis Sesrulebas ar iTvaliswinebs. SemZenis
gaTvla hipoteTuri da potenciuria: is premium Rirebulebis gadaxdis gziT
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racionalurad `moazrovnea~, romlis perspeqtiuli xedva wilis
ufro maRal fasad gayidvaSi warmoCindeba. xolo SemZenis
taqtikuri984 xedva985 Semdegnairia: satendero SeTavazebis pirvel
etapze SeiZinos maqsimalurad meti xmis uflebis mqone aqcia986 da
Tu is miaRwevs sakontrolo maCvenebels, ganaxorcielebs “short-
form” Serwymas mcire aqcionerTa gansadevnad.987 niSandoblivia, rom
aseTi satendero SeTavazeba (aqcionerTa mimarT) mtruli Sesyidvis
dros xorcieldeba.988

doqtrinaluri da sakanonmdeblo Sinaarsobrivi definiciebis
garda, arsebobs samosamarTlo precedentuli praqtika, romelic
satendero SeTavazebis, rogorc arsis, substanciuri elementebis
konkretizebas axdens.989 es elementebi im faqtobriv garemoebaTa
CamonaTvalSia, romelTa arsebobisas aqciebis SeZena satendero
SeTavazebad dakvalificirdeba da daeqvemdebareba specialur
antimonopoliur normatiul regulirebas.990 uelmani dikinsonis
(Wellman v. Dickinson) winaaRmdeg saqmeSi, sasamarTlom satendero
SeTavazebis gansazRvris rva faqtobrivi garemoeba daadgina.
subieqtis korporaciuli qmedeba dakvalificirdeba satendero
SeTavazebad, Tu is (1) aqcionerTa farTo wrisadmia gakeTebuli,
(2) romelic gamoSvebul aqciaTa mniSvnelovani wilis
(kontrolis)991 SeZenis moTxovnisken aris mimarTuli; (3) romlis
Rirebuleba aqciaTa bazarze dadgenil Rirebulebaze metia, (4)
xolo ofertSi SeTavazebuli pirobebi mkacrad gansazRvruli,
romelic ar daeqvemdebareba molaparakebiT Secvlas; (5)
mimarTulia aqciaTa fiqsirebul satendero raodenobaTa
SeZenisken (6) konkretulad dadgenili drois ganmavlobaSi, (7)
sadac aqciebis gasxvisebis gadawyvetilebis misaRebad
SeTavazebuli pirebis (aqceptantis) darwmuneba xdeba da (8)
SeTavazeba gacxadebulia sajarod, rac xels Seuwyobs aqciaTa
swraf akumulirebas.992

mokled, satendero SeTavazeba samizne sazogadoebis aqciaTa
SeZenis proceduruli, instrumentaluri, kapitalis bazarze

samizne sawarmos aqcionerTa aqceptirebis provocirebas axdens. ra Tqma unda,
yvela aqcioneri nebis avtonomiurobiTa da sakuTrebis konstituciuri uflebiT
sargeblobs – gasxviseba maTi nebelobiTi aqtia.
984 zogadad, satendero SeTavazebis ganxorcielebis taqtikisTvis, ix. Brudney,
Chirelstein, Corporate Finance, 1979, P. 712-716.
985 ix. Betton, Eckbo, Torbun, Corporate Takeovers, 2008, P. 20-25.
986 ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 816.
987 Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper #137,
2009, P. 21-26; Haas, Corporate Finance, 2011, P.  682.
988 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
21.
989 Wellman v. Dickinson, 475 F.Supp. 783, 823-824 (S.D.N.Y. 1979); Hurst, William, Cases and
Materials on Corporations, 1999, P. 707-715; Carney, Mergers and Aqcuisitions, Cases and Materials,
2000, P. 864-875; SEC v. Carter Halwey Hale Stores, Inc., 760 F.2d 945 (Cir. 1985).
990 Haas, Corporate Finance, 2011, P. 639-640.
991 saqarTvelos `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-2 muxlis me-20
punqti kontrols ganmartavs rogorc mniSvnelovan wils, mniSvnelovan SenaZens,
rodesac piri an pirTa gaerTianeba sawarmoSi xmebis 10%-ze mets flobs.
992 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 213-215.
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damkvidrebuli, samarTlebrivad regulirebadi meqanizmi993 da
SeZenis praqtikuli demonstrirebis umniSvnelovanesi
interstruqturuli, statikuri elementia.994

3.4.3.3.3. dauflebiTi SeZena: saxeebi da gamovlinebebi

3.4.3.3.3.1. `megobruli~ daufleba995

satendero ofertis mravali saxeoba arsebobs.996 maT Soris
tipologiur sxvaobas997 monawile subieqtTa da SeTavazebis

993 misi mowesrigeba fasiani qaRaldebis bazris Sesaxeb kanonis me-15 muxlSia
mocemuli, romelsac erovnuli bankis sxvadasxva regulacia avsebs.
994 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 189-190.
995 e.w. friendly takeover. ix. Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 1., P. 10-11.
996 satendero SeTavazebis qvemoT axsnili saxeobebi ofertis gansxvavebuli
konfiguraciuli struqturiT diferencirebulia. arsebobs nawilobrivi
satendero SeTavazeba (partially tender offer), rodesac SesaZen aqciaTa maqsimaluri
zRvruli odenobaa dafiqsirebuli ofertSi; arsebobs `nebismieris~ an `yvelas~
SeZenis oferti (any of all tender offer), rodesac gamosasyid aqciaTa ulimito
raodenobaa gansazRvruli; satendero SeTavazeba klasificirdeba dafinansebis
kuTxiT, imis mixedviT, naRdi fuliT (cash tender offer aris satendero SeTavazebiT
dauflebis amerikuli varianti, romlis inglisurenovan sinonims “takeover bid”
warmoadgens) Tu aqciebiT xdeba tranzaqciis dafinanseba; arsebobs, aseve, `TviT-
tenderi~ (self-tender offer), rodesac sazogadoeba sakuTari aqciebis gamosyidvis
Sesaxeb akeTebs oferts. ix Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 56-
58, 778; Haas, Corporate Finance, 2011, P. 637-638. SeTavazebas, romelic mesame piris,
araemitenti korporaciis mier keTdeba, mesame piris mier gakeTebuli satendero
SeTavazeba ewodeba (third party tender offer). ix. Oesterle, Mergers and Acquisitions,  2006, P.
135-136. Tu, e.w. momparavi Semsyidveli (looter) samizne sazogadoebis aqciaTa
SeZenas oretapiani RirebulebiT axorcielebs da amiT fasTa sxvaobiT
manipulirebs, maSin saxeze `koersuli satendero SeTavazebaa~ (coercive tender offer).
`koersiis~ dros, `momparavi~ Semsyidveli SeZenis pirvel etapze samizne
sazogadoebis 51% aqciebis SeZenas maRal fasad axorcielebs. magaliTad, Tu
aqciis sabazro Rirebuleba 50 dolaria, pirvel etapze Semsyidveli
aqcionerebs 51%-Si sTavazobs 80 dolars naRdi fuliT, xolo darCenili 49%-is
Sesyidvas 60 dolarad Rirebuli sasesxo fasiani qaRaldebiT axorcielebs.
jamSi, gayiduli aqciis saSualo Rirebuleba 70.20 dolari gamodis. Tu firmis
namdvili Rirebuleba 75 dolaria, pirvelive etapze yvela Tanxmdeba oferts:
80$ > 75$ principiT. investori `iZulebul~ iqna gaesxvisebina 75 dolarad
Rirebuli aqcia 70 dolarad. ix. Easterbrook, Fischel, The Economic Structure of Corporate
Law, 1991, P. 179,220. aRsaniSnavia, rom msgavsi manipulaciebisgan Tavis aridebis
meqanizms fasiani qaRaldebis kanonmdebloba ar Seicavs (qarTul
kanonmdeblobaSi `manipulaciis~ ganmartebis mcdeloba fasiani qaRaldebis
kanonmdeblobaSia mocemuli, romlis Tanaxmad, manipulaciad CaiTvleba
safondo birJaze fasiani qaRaldebiT iseTi garigebebis dadeba, romelic ar
iwvevs cvlilebas registrirebul monacemebSi da xorcieldeba moCvenebiTi
aqtivobis Seqmnis mizniT. ix. fasiani qaRaldebis bazris Sesaxeb kanoni, 44-e
muxli.). es manipulacia jdeba, magaliTad, aSS-is SEC-is regulirebis
farglebSi, romelic satendero SeTavazebis `saukeTeso fasis~ standarts
mxolod satendero SeTavazebis ganxorcielebis etapze moicavs da ar
aregulirebs samizne sazogadoebis SeZenis ganxorcielebis oretapiani
meqanizmis gamoyenebis dros. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol.
4, 2010, P. 224-226; Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 10-17.
997 satendero SeTavazebis saxeTa klasifikacia satendero winadadebis
ganmaxorcielebeli subieqtis nebelobis formirebis wyaroSia. nebis
formirebis wyaro ori saxis satendero SeTavazebas mijnavs erTmaneTisgan.
nebis kerZo avtonomiis farglebSi formirebuli SeTavazebis winadadeba
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motivTa klasificireba udevs safuZvlad.998 subieqtTa
diferencireba SeZenis motivis makvalificirebelia. SeZenis
motivis mixedviT ki dauflebis xasiaTi gamoiTvleba: Tu
dauflebis mizans konkurenti sawarmos Camocileba, menejmentis
Secvla, riskebis diversificireba an pasuxismgeblobisgan Tavis
arideba udevs safuZvlad, is disciplinur anu `mtrul~ SeZenad
ganixileba. Tu satendero SeTavazebis obieqti samizne
sazogadoeba, rogorc iuridiuli piria, romlis mizani samewarmeo
gaerTianebiT meti sargeblis miReba da sabazro Zalauflebis
zrda, anu sinergetikuli efeqtis miRwevaa, maSin saxeze e.w.
`sinergetikuli~,999 `megobruli~ dauflebis elementebia.1000

dauflebis saxeebad SeZenis klasificirebis meore
klasifikatori tranzaqciisadmi samizne sazogadoebis menejmentis
damokidebulebaa. Tu menejmenti molaparakebis warmoebaze
Tanxmdeba, maSin saxeze `megobruli~ dauflebis elementebia.
amitom, megobrul dauflebas `molaparakebiT~ miRweul~ (“negotiated
takeover transaction”) dauflebasac uwodeben.1001

molaprakebis warmoeba SesaZlebelia or SemTxvevaSi. Tu
samizne sazogadoebis menejments swams, rom ekvairis mier misi
SeZena sasurvelia marketinguli da menejeruli TvalsazrisiT,
maSin samizne sazogadoeba iwyebs tranzaqciaTa debulebebze
SeTanxmebas. meore SemTxvevaSi, dauflebis tranzaqcias kidev erTi
monawile emateba. Tu samizne sazogadoebas ar surs SeZenis
pirveli tranzaqciuli meTodis ganxorcieleba, maSin is eZebs
konkurent SemTavazebels (white knight)1002,1003 romelTanac iwyebs

nebayoflobiT satendero SeTavazebis saxes ayalibebs. misi ganxorcielebis
wesi fasiani qaRaldebis bazris samarTliT aris konstantirebuli. nebis
`formireba~ SesaZlebelia winaswarganzraxulad (oretapiani SeZenis
SemTxvevaSi) an, ubralod, aqciaTa paketis SeZeniT Cveulebrivi sainvesticio
miznebisTvis, romelsac dauflebis eventualuri survili ar udevs qveteqstad.
orive SemTxvevaSi aqciaTa sruli gamosyidvis Sesaxeb satendero SeTavazebis
gakeTebas normatiulad dadgenili imperatiuli moTxovnis aqtivireba, saTanado
kondiciebis miRwevis Semdeg, ganapirobebs da yalibdeba savaldebulo
satendero SeTavazeba, romelic Sesabamisi normatiuli aqtiT nebayoflobiT
satendero SeTavazebisgan, mcire, magram mainc gansxvavebul procedurul wesebs
adgens, magaliTad, kontrolis mopovebidan SeTavazebis gakeTebis vadebSi
SezRudva, satendero SeTavazebis samizne aqciaTa saxeobebi da a.S. qarTuli
samewarmeo kanonmdeblobis erTgvar novatorul midgomas warmoadgens is, rom
nebayoflobiTi satendero SeTavazeba dadgenili da mowesrigebulia fasiani
qaRaldebis bazris (muxli 15) kanoniT, xolo savaldebulo satendero
SeTavazebis regulacia mewarmeTa Sesaxeb kanonSia (muxli 532) warmodgenili.
998 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
21.
999 Morck, Shleifer, Vishny, Characteristics of Tangets of Hostile and Friendly Takeovers, in: Corporate
Takeovers, (edit. Auerbach), 1988, P. 101-102.
1000 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
21.
1001 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 817.
1002 white knight gansxvavebulia white squire-gan. pirvelis SemTxvevaSi, `TeTri
raindi~ aris is subieqti, romelic samizne sazogadoebis mtruli dauflebis
alternatiul SemZenad gamodis da eufleba samizne sazogadoebaSi kontrols.
misgan gansxvavebiT, white squire aris aqciaTa paketis SemZeni Cveulebrivi
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molaparakebas mtruli SeZenis Tavidan asacileblad.1004 Sedegad,
SeZenaze gakeTebuli nebismieri tipologiuri bunebis SeTavazeba
samizne sazogadoebis gasxvisebas ganapirobebs. amasTan,
mniSvneloba ar aqvs es pirveli SemTavazebeli Tu ukeTesi
winadadebis ganmaxorcielebeli konkurenti sawarmo iqneba. Tu
konkurenti sawarmos moZieba SesaZleblobaTa potenciur
diapazonSi lavirebs, fiduciuri movaleoba da `aqcionerTa
Rirebulebis~ zrdis doqtrina ukeTesi winadadebis mozidvisken
menejmentis qmedebaTa mimarTvas savaldebulod Sesasrulebels
xdis.

Serwymis an qonebrivi SeZenis SemTxvevaSi, rodesac
kombinaciaSi monawile orive korporaciis bordi (direqtorati)
SeZenis SeTanxmebis formirebiT urTierTSeTanxmebul
gadawyvetilebas aRwevs, anu samizne sazogadoebis menejmenti
(bordi da aqcionerebi) ar ewinaaRmdegebian tranzaqcias, saxezea
klasikuri, e.w. megobruli daufleba.1005 am dros samizne
sazogadoebis bordis mier, aqcionerTa saerTo krebis gamarTvamde
xdeba tranzaqciis damtkiceba, romelsac iwoneben aqcionerebi.1006

`megobruli daufleba~ antimonopoliurad mkacri regulaciebis
Tavis aridebis meqanizmadac gamoiyeneba, rodesac misi Sesruleba
Serwymis korporaciuli kombinaciiT xorcieldeba.1007

korporaciuli struqturis kuTxiT, megobruli daufleba
iseTive cvlilebis kauzalur pirobas warmoadgens, rogoric
qonebrivi SeZenis dros. megobruli SeZena qonebrivi SeZenisa Tu
Serwymisgan tranzaqciis Sedegobriobis kuTxiT identuria.
gansxvaveba maT Soris kombinaciis proceduruli mxaris
(menejmentis Tanxmobis) teleologiurad gansxvavebuli kuTxiT
analizSi mdgomareobs, rasac, ufro teqnikuri an finansuri
xasiaTi aqvs, vidre Sinaarsobrivad substanciuri.

yovelgvar SeZenas, maT Soris `megobrul SeZenas~, teqnikurad
ganxorcielebis samarTlebrivad swori gamovlineba esaWiroeba.
Tumca, sasamarTlos mier zogierTi korporaciuli kombinacia ar
kvalificirdeba `megobrul~ SeZenad.1008 menejmentis TanxmobiT
ganxorcielebul tranzaqciaTa Sesrulebis strategiul
meqanizmTa Soris gamosayofia leveraged buyout da management buyout.
maTi Teoriul-sinqronuli analizi SeZeniTi kombinaciis sqematuri
suraTis aRqmis kidev erT speqtrs qmnis.

investori, romelic dainteresebulia investiciis gakeTebiT da mis mizans
samizne sazogadoebaSi kontrolis mopoveba ar warmoadgens. ix. Radin, The Business
Judgment Rule, vol. II, 2009, P. 2662.
1003 Davies, Hopt, Control Transactions, in: The Anatomy of Corporate Law, 2009, P. 236-238.
1004 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 817.
1005 Clark, Corporate Law, 1986, P. 532.
1006 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 190-191.
1007 Clark, Corporate Law, 1986, P. 537.
1008 Radin, The Business Judgment Rule, vol. II, 2009, P. 2675-2685.
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3.4.3.3.3.1.1. Leveraged buyout, rogorc `megobruli~ dauflebis
meToduri gamovlineba

sakorporacio samarTalSi, SeZenis mravalferovani
samarTlebrivi saSualebebidan, leveraged buyout (LBO) Tvisebrivi
specifikurobiT gamoirCeva.1009 is kontrolis gadasvlis (Secvlis)
kerZo SemTxvevaa,1010 romlis mTavari aspeqti tranzaqciis
finansuri uzrunvelyofisa da Sesrulebis meTodikaSi
mdgomareobs.1011 LBO ar moicavs sxva kompaniaTa monawileobiT
korporaciul kombinacias. is aris korporaciis investorTa mier
aqciaTa Sesyidva.1012 am dros xdeba wilobrivi SeZena naRdi fulis
sanacvlod, sadac investori an investorTa jgufi naRdi fulis
sanacvlod Yyiduloben samizne sazogadoebis aqcionerTagan
aqciebs satendero SeTavazebis saSualebiT.1013 Sedegad, iuridiul
doqtrinaSi `leverejirebuli gamosyidva~ satendero SeTavazebis
virtualur sinonimad aris gaanalizebuli.1014

SeZenis proceduruli ganxorcielebisTvis, investori,
ZiriTadad, kerZo seqtoridan (private equity firm), romelic
amxanagobis tipis sazogadoebis formiT funqcionireben, qmnis
`fiqtiur~ `SemZen~1015 korporacias, romelsac iyenebs LBO-is
gansaxorcieleblad. Seqmnili korporaciis mTliani
kapitalizacia naRdi fuliT aris ganxorcielebuli. axlad
formirebuli korporacia wilobrivi SesyidvisTvis saWiro
ZiriTad Tanxas, institucionaluri investorisTvis moklevadiani
sasesxo fasiani qaRaldebis miyidviT moizidavs. amasTan,
inarCunebs mcire raodenobis naRd fulsac. dafinansebis
struqtuirebis es forma aris, e.w. leveraged. Sesabamisad, `SemZeni~
korporaciis kapitalis struqtura formirebulia  gazrdili
sasesxo saxsrebis TanafardobiT Sida (equity) dafinansebasTan
mimarTebiT.1016 sasesxo fasian qaRaldad ki gamoiyeneba, e.w. Junk
bond.1017

`SemZeni” korporacia, momdevno etapze, mozidul saxsrebs
samizne sazogadoebis aqcionerTa sajaro aqciebis sakontrolo
paketis SesaZenad iyenebs. sasurveli zRvruli odenobis SeZenis
Semdeg, `fiqtiuri~ korporacia Seerwymeba samizne sazogadoebas.
gamomdinare iqidan, rom sasesxo fasiani qaRaldi
uzrunvelyofili fasiani qaRaldi iyo, Serwymis Sedegad, samizne
sazogadoebis qonebis nawili am valis uzrunvelsayofad

1009 Tirole, The Theory of Corporate Finance, Princeton University Press, 2006, P. 47-48.
1010 Williamson, Mergers, acquisitions, and Leveraged Buyouts: An efficiency assessment, in: Corporate
Law and Economic Analysis, (edit. Bebchuk), 1990, P. 11.
1011 Haas, Corporate Finance, 2011, P. 609.
1012 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 191.
1013 Haas, Corporate Finance, 2011, P. 609.
1014 ix. Hurst, William, Cases and Materials on Corporations, 1999, P. 706.
1015 `fiqtiurobas~ misi samizne sazogadoebis SeZenis erTaderTi sagnobrivi
mizani ganapirobebs.
1016 Oesterle, Mergers and Acquisitions,  2006, P. 27.
1017 igive “high-yield bond”. ix. Taggart, The Growth of the «Junk” Bond Market and Its Role in
Financing Takeovers, in: Mergers and Acquisitions, (edit. Auerbach), 1988, P. 5-24.
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gamoiyeneba, radgan Serwyma valdebulebaTa gaerTianebis
eventualuri SedegiT xasiaTdeba. Tavis mxriv, `fiqtiuri~
korporacia sasesxo valdebulebebis nacvlad samizne
sazogadoebis xmis uflebis mqone aqciaTa mesakuTre xdeba.1018

`fiqtiuri~ korporaciis mier gacemuli moklevadiani sasesxo
fasiani qaRaldidan daricxuli valis gadaxda samizne
sazogadoebis qonebaze mieqceva.1019 es niSnavs, rom investori an
investorTa jgufi samizne sazogadoebas menejmentisgan gverdis
avliT daeufla, romlis Tavdapirveli gacxadebuli `ganzraxva~
STanTqmis ganxorcieleba ar yofila.1020 tranzaqciis Sedegad,
gadarCenili samizne sazogadoebis mier `fiqtiuri~ korporaciis
valdebulebaTa SeTvisebis Sedegebi `Ria~ ss-is `daxurul~ ss-ad
transformirebas, anu delistings Seuwyobs xels,1021 romelsac
kapitalis struqtura gazrdili sassexo kapitalizaciis
formiT1022 eqneba Camoyalibebuli.1023

LBO-is process uaryofiTi Tvisebriobac axasiaTebs. sasesxo
dafinansebiT gamosyidvis dros, erTi mxriv, xdeba arasasurveli
dauflebisgan Tavis arideba, magram, meore mxriv, samizne
sazogadoebis aqcionerebsa da direqtorebs Soris warmoiSoba
interesTa konfliqti.1024 interesTa SeuTavseblobas im SemTxvevaSi
aqvs adgili, roca direqtorati tranzaqciis orive mxares aris da
korporaciuli xelSekrulebis arsebiTi pirobis (SesaZeni
sawarmos an aqciis Rirebulebis) formirebisas misTvis
sasargeblod Semcirebisken miiltvis. aseTi SemTxveva,
tranzaqciaSi monawile aqciaTa Rirebulebis gamoTvlis procesSi
warmoiSoba.1025

zemoaRniSnuli analizi  finansuri `leverijis~ bazazea
Sesrulebuli. `leveriji~ kapitalis struqturis determinantia.
is, terminologiurad, gamoiyeneba sasesxo da Sida kapitalizaciis
finansuri Sedegebis aRwerisTvis.1026 sasesxo fasiani qaRaldi,
romelic dafinansebis am meTodisTvis gamoicema, gamcemi kompaniis
qonebiT aris uzrunvelyofili. aseT sesxs qonebaze
dafuZnebuli1027 an uzrunvelyofili sesxi1028 ewodeba.1029 nasesxebi

1018 Sead. Gevurtz,Corporation Law, 2th ed., 2010, P. 709.
1019 Haas, Corporate Finance, 2011, P. 609.
1020 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 190.
1021 Pay’N Pak Stores v. Court Square Capital LTD (9th Cir.  1998).
1022 Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper #137,
2009, P. 7-9.
1023 Williamson, Mergers, acquisitions, and Leveraged Buyouts: An efficiency assessment, 1990, P. 11-
14.
1024 Vicari, Conflicts of Interest of Target Company’s Directors and Shareholders in Leveraged Buy-
Outs, ECFR, 2007,P. 346-352.
1025 Vicari, Conflicts of Interest of Target Company’s Directors and Shareholders in Leveraged Buy-
Outs, ECFR, 2007, P. 352-362.
1026 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 8.
1027 ew. Asset-based lending.
1028 e.w. Secured lending.
1029 ix. Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010,
P. 499.
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fulis sainvesticio brunva Sida dafinansebis finansur berkets,
`leverijs” warmoadgens, anu misi gamoyeneba kompaniisTvis
sasargeblo Sedegebis dadgomas uwyobs xels.1030 `leverijis~
definicia LBO-is mTavari ganmsazRvrelia. korporaciul
kombinaciaTa finansur-ekonomikuri empiriuli kvlevebi, mis
umTavres saxasiaTo niSnad valdebulebebis Semcveli sasesxo
fasiani qaRaldis aqciaSi gacvlis elements gamoyofen.1031

LBO-is saSualebiT sawarmos dauflebis meore etapis Serwymis
formiT realizirebis garda, arsebobs SeZenili sazogadoebis
qonebrivi gayidva an biznessaqmianobis gasxvisebis samarTlebrivi
SesaZlebloba. Tu leveraged dafinansebuli tranzaqciisTvis
aRebuli valis gadaxda samizne sazogadoebis mxolod
nawilobrivi qonebrivi gasxvisebis nacvlad SemZeni gadawyvets
kompaniis mTlian qonebriv an samewarmeo saqmianobis gayidvas,
radgan miaCnia, rom samizne sazogadoebis biznesi misi
warmatebulobis indikatorad aRar gamodgeba da man amowura
sargeblis miRebis yvela potenciuri SesaZlebloba, formirdeba
tipiuri ganadgurebiTi anu Bust-up LBO.1032 ukanaskneli gamoiyeneba
im dros, rodesac investoris mier samizne sazogadoebis SeZena
investirebuli Tanxis diversificirebisa da misgan, gansazRvruli
periodis Semdeg, mogebis miRebis mizniT xdeba. misi ZiriTadi arsi
tranzaqciis dafinansebis wyarosa da sesxis dakmayofilebis
meTodSia. Tu SemZeni samizne sazogadoebis qonebis mniSvnelovan
nawils aRebuli sesxis dasafarad yidis da qonebrivi gayidva
samizne sazogadoebis saqmianobis dasrulebas iwvevs, maSin saxezea
Bust-up Takeover.1033 paralelurad, SesaZlebelia, SeZenili sawarmos
menejmentis, samewarmeo saqmianobisa da biznesstrategiebis
gaumjobesebis Semdeg, investorma samizne sazogadoeba kapitalis
organizebul bazarze daaregistriros, sadac mis saboloo
realizebas moaxdens.1034

3.4.3.3.3.1.2. Management buyout, rogorc `megobruli~ dauflebis
meToduri gamovlineba

Management buy out sasesxo dafinansebis sapirispiro, SeZenis
panaciisgan gansxvavebuli, lokaluri, magram kompleqsuri
xasiaTis mqone tranzaqciuli korporaciul-menejmenturi
monawileobiT Sesrulebuli dapatronebis sqematurad
idiosinkratuli gamovlinebaa. Management buy out (SemoklebiT -
MBO), rogorc `megobruli~ dauflebis meTodur saSualebad
kvalificirebas, misi mizani ganapirobebs, rasac mravali
sasamarTlo gadawyvetileba amyarebs.1035 Tu samizne sazogadoeba
ewinaaRmdegeba dapatronebis tranzaqcias, menejments SeuZlia

1030 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 9-11.
1031 Williamson, Mergers, acquisitions, and Leveraged Buyouts: An efficiency assessment, 1990, P. 15.
1032 sxvanairad: “breakup”. ix. Haas, Corporate Finance, 2011, P.609, 610.
1033 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 1., P. 25.
1034 Macey, Corporate Governance, 2008, P. 241-244.
1035 Radin, The Business Judgment Rule, vol. II, 2009, P. 2663-2675.
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Tavdacvis meqanizmad1036 aqciebis gamosyidvis es meTodi
gamoiyenos.1037

MBO, Sinaarsobrivad, igive tipis tranzaqciuli sqemaa,
rogorc LBO.1038 is aris samizne sazogadoebis aqciaTa sasesxo
dafinansebiT1039 SeZenis erT-erTi varianti1040 im gansxvavebiT, rom
investorTa jgufis nacvlad, an SemZen investorTa jgufSi
monawiled samizne sazogadoebis menejmenti gamodis.1041

menejmentis gaTvliT, sazogadoebis aqciebis mimdinare Rirebuleba
mis namdvil Rirebulebas ar Seesatyviseba (undervalued) da is
gacilebiT maRali Rirebulebis mqonea.1042 es maT, momavalSi,
Tavisufali fuladi Tanxis Semodinebis perspeqtivas realur
ganzomilebaSi warmosaxavs. misi gamoyenebis mTavar winapirobas,
rogorc wesi, `Ria~ korporaciis `daxurul~ kompaniad gadaqceva
(going private)10431044 warmoadgens,1045 ganTavsebul aqciaTa SemZeni
subieqtebi ki menejerebi arian.1046 sesxiT dafinansebis meqanizmi ar
gamoricxavs delistingis sxva safuZvelTa warmoSobas, ramdenadac
tranzaqciaSi samizne sazogadoebis bordia monawile. kerZod,
SesaZlebelia, samizne sazogadoebam tranzaqciisTvis, bordis

1036 arasasurveli dauflebisgan Tavdacvis saSualebebis analizi qvemoT aris
warmodgenili.
1037 Gevurtz,Corporation Law, 2th ed., 2010, P. 709.
1038 Haas, Corporate Finance, 2011, P. 610.
1039 sasesxo dafinansebiT kapitalis struqturis formirebis saSualebaTa
mimarTeba 6:1-ze an 12:1-ze TanafordobiT xorcieldeba. ix. Shleifer, Vishny,
Management Buyouts as a Response to Market Pressure, 1998, P. 87.
1040 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 913.
1041 Fleischer,Sussman, Takeover Defense, vol. I, chap. 14, 2000, P. 3.
1042 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
498.
1043 going private tranzaqcia, rogorc wesi, sakuTari aqciebis gamosyidviT
formirdeba, rodesac sawarmo Tavis sajaro aqcionerTa aqciebis Sesyidvis
Sesaxeb satendero SeTavazebas akeTebs (self-tender offer). ix. Haas, Corporate Finance,
2011, P.662-664. Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 121.
1044 going private tranzaqcia, romelic menejmentis mier sruldeba, sazogadoebidan
mcire aqcionerTa (freeze-out) gaZevebis qvesaxeobaa. ufro swored, mcire
aqcioneris gaZevebis instituti listingSi gatarebul mewarme subieqtis mimarT
gamoiyeneba, rodesac sakontrolo paketis mqone aqcioneri iyenebs aqciaTa
Sesyidvis samarTlebriv uflebas, romlis Semdgomac safondo birJaze
daregistrirebuli korporaciis delistings anu going private–is axorcielebs.
ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 913-914; Cox, Hazen, Treatise on
The Law of Corporations, 3th ed., Vol. 4, 2010,P. 140; Ventoruzzo, Freeze-Outs: Transcontinental
Analysis and Reform Proposal, Working Paper #137, 2009, P. 2-6.
1045 Oesterle, Mergers and Acquisitions,  2006, P. 254.
1046 aucilebelia erTmaneTisgan gaimijnos menejmentis monawileobiT
Sesrulebuli Sesyidvebis klasebi (MBO da Interfirm (cash) tender offer). MBO-is
SemTxvevaSi, Tavad samizne sazogadoebis menejmentia SemZenis rolSi, rodesac
sajaro sazogadoebis ganTavsebul aqciaTa SeZenas aqcionerebisgan
axorcielebs. misgan sapirispiro tranzaqciul gamovlinebas warmoadgens
Interfirm (cash) tender offer. ukanasknelis SemTxvevaSi, samizne sazogadoebis
aqcionerTa ganTavsebul aqciaTa SeZenaSi monawileobs menejmenti, ufro metic,
SemZeni sazogadoebis menejmenti tranzaqciaSi erTveba sakuTari aqcionerebis
saxeliT da, rac mTavaria, samizne sazogadoeba sxva iuridiuli piria. ix. Bradly,
Interfirm Tender Offer and Market For Corporate Control, 1982, P. 270-271.
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uflebamosilebaTa farglebSi, gamouSvas garkveuli raodenobis
aqciebi aqcionerTa krebis mowonebis gareSe (nebadarTuli
aqciebis kvotidan). Tu msgavs SemTxvevas eqneba adgili, kapitalis
bazarze damkvidrebuli wesebis Tanaxmad, korporacia
eqvemdebareba delistings.1047 mocemuli SemTxvevis demonstrireba
going private-is amxsnel erT-erT magaliTad gamodgeba.1048

tranzaqciis dasrulebis Sedegad, samizne sazogadoebis
menejerebi samizne sazogadoebis aqciaTa pakets, ZiriTadad,
sakontrolo procentul zRurbls zemoT floben.1049

korporaciuli struqturis cvlilebis kuTxiT, garda
kapitalis struqturuli cvlilebisa,1050 aRsaniSnavia iseT
strategiul organizaciul segmentSi cvlileba, rogoric
kontroli da sakuTrebaa. menejmentis mier SeZenis sasesxo
dafinanseba SeZenil sazogadoebaSi sakuTrebisa da kontrolis
gamijvnis berniseul definicias cdeba da klasikur `principal-
agents~ Soris warmoSobil konfliqts qmnis.1051 am dros,
direqtorTa jgufi imave sazogadoebaSi sakontrolo paketis
mesakuTre gvevlineba.1052 menejmentis mier `sakuTar~
sazogadoebaSi, mindobili sakuTrebis keTilsindisierebis eWvqveS
dayenebiT, xdeba sazogadoebaze kontrolis mopoveba, romelic,
rogorc wesi, gazrdili valdebulebebis Semcveli kapitalizaciis
saxiT funqcionirebad (tranzaqciis Sedegad Camoyalibebul)
sazogadoebaSi, mravali problemuri sakiTxis warmoSobasTan
mizez-Sedegobriv kavSirSia.1053

3.4.3.3.3.1.3. sasesxo dafinansebiT SeZenis zogierTi problemuri
sakiTxis ganmartebisTvis

sasesxo dafinansebis orive tipi (LBO da MBO) korporaciis
finansuri restruqtirizaciis saxeobaa.1054 misTvis `megobruli~
xasiaTis miniWeba kontrolis arasasurveli Secvlis Tavidan
aridebaSi mdgomareobs.1055 menejmenti, SeZenamdec, samizne
sawarmos makontrolebel organos warmoadgenda.1056 sanacvlod,
ori sxva problema iCens Tavs.

pirveli, menejmentis mier aqciaTa SeZenis Sesaxeb satendero
SeTavazebis gakeTebis periodSi, romelic sul mcire 20 samuSao

1047 Radin, The Business Judgment Rule, vol. II, 2009, P. 2662-2663.
1048 Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper #137,
2009, P. 4-5.
1049 Fleischer, Sussman,Takeover Defense, vol. I, chap. 14, 2000, P. 5.
1050 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
507-509.
1051 es konfliqti sazogadoebis menejmentsa da aqcionerebs Soris koliziur
urTierTobas moicavs. ix. Armour, Hansmann, Kraakman, Agency Problems and Legal
Strategies, 2009, P. 21.
1052 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 136.
1053 Vicari, Conflicts of Interest of of Target Company’s Directors and Shareholders in Leveraged Buy-
Outs, ECFR, 2007, P. 346-369.
1054 ix. diagrama I.
1055 Gevurtz,Corporation Law, 2th ed., 2010, P. 704-705.
1056 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 192.
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dRes Seadgens,1057 SesaZlebelia konkurenti SemTavazeblis
gamoCena.1058 es SeTavazeba garkveuli gamowvevaa menejmentisTvis,
radgan, Tu konkurentuli oferti ufro kargi pirobiT iqna
gakeTebuli,1059 menejmenti arCevanis winaSe dadgeba.1060 warmoiSoba
`principal-agentis~1061 ex ante/ex post konfliqti,1062 romelic
fiduciur valdebulebaTa dacvis kuTxiT povebs ganviTarebas.1063

satendero SeTavazeba, Tavisi arsiT, saukeTeso fasis SeTavazebas
moicavs.1064 rodesac asparezze konkurenti SemTavazebeli gamodis,
bunebrivia, misi mxridan, aqcioners, ukeTesi SeTavazebis molodini
aqvs.1065 am dros, menejmentma samizne sazogadoebaze kontrolis
meqanizmi, misi mocemuli Rirebulebisa Tu samomavlo
RirebulebiTi perspeqtivebis Sesaxeb informacia, ar unda
gamoiyenos konkurenti SeTavazebis dasablokad.1066 Tumca,
konkurentuli SeTavazebis sazrisi SesaZeni aqciis fasis zrdaSia,
rac momgebiania samizne sazogadoebis mesakuTreTaTvis.1067

paralelurad, aqcionerebis mier menejmentisgan wamosuli
SeTavazebis mowoneba, SeiZleba srulad ar asaxavdes maT realur
Sexedulebas gasayidi aqciis samarTliani fasis Sesaxeb.1068 fasis
samarTliani gansazRvris xelSemSleli faqtori SeZenis
satendero SeTavazebis (ofertis) dafinansebisa da anazRaurebis
saxeze SeTanxmebis miuRwevlobac aris.1069 rTuli warmosadgenia
rogor unda Sedges molaparakeba, rodesac aqcionerTaTvis SeZenis

1057 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 223.
1058 Clark, Corporate Law, 1986, P. 518.
1059 Fleischer, Sussman,Takeover Defense, vol. I, chap. 14, 2000, P. 40.
1060 konkurenti SemTavazeblis ukeeTesi winadadeba MBO-is
ganmaxorcielebelTaTvis xSirad CixSi Semyvani aRmoCenila. ix. Revlon, Inc. v.
MacAndrews & Forbers Holdings, Inc., 506 A.2d 173 (Del. 1986). ix. Hurst, William, Cases and
Materials on Corporations, 1999, P. 722-731; Carney, Mergers and Aqcuisitions, Cases and Materials,
2000, P. 157-166. aseve: Edelmand v. Fruehauf Corp., 798 F.2d 882 (6th Cir. 1986).
1061 biznes-trazaqciul da komerciul samarTalSi princapl-agentis
urTirTmimarTebisTvis, ix. Bradgate, Commercial Law, 2005, P. 176-207.
1062 Fleischer, Sussman, Takeover Defense, vol. I, chap. 14, 2000, P. 9. principal-agentis
problema tranzaqciis konstruqciidan naTlad Cans: xdeba sakorporacio
samarTlisa da korporaciuli marTvis fundamenturi principidan gadaxveva –
sakuTreba da kontroli erTmaneTisgan gamijvnis problemis winaSe aRmoCndeba,
radgan direqtorati, imavdroulad, aqciaTa sakontrolo paketis mfloebeli
SeiZleba gaxdes. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 136.
1063 Radin, The Business Judgment Rule, vol. II, 2009, P. 2315-2319.
1064 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010,P. 224.
1065 Gevurtz,Corporation Law, 2th ed., 2010, P. 704.
1066 rogorc es moxda MBO klasikur saqmeze: Mills Acquisition Company v. Macmillan,
Inc., 559 A.2d 1261 (De. 1989). ix. Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P.
84-103.
1067 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 816.
1068 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 137.
1069 arsebobs precedentuli sasamarTlo gadawyvetileba, sadac delaveris
sasamarTlom daadgina xelSekrulebisa da fasis samarTlianobis
ganmsazRvreli is kriteriumebi, romlis mixedviTac unda ganxorcieldes
menejmentis monawileobiT Sesasrulebeli tranzaqcia. ix. Weinberger v. UOP, Inc.,
457 A.2d 701, 710 (Del. 1983). ix. Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P.
424-437.
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rekomendatori direqtorebi, imave dros, SemZen subieqtebs
warmoadgenen.1070

rac Seexeba meore problemas, am dros warmoiSoba
informaciis1071 asimetriulobis,1072 piradi dainteresebisa1073 da,
Sesabamisad, fiduciur movaleobaTa dacvis problema.1074

informaciis gaxsnilobis valdebuleba da misi piradi
interesisaTvis gamoyenebis akrZalva1075 sakanonmdeblo donezea
mowesrigebuli.1076 Tumca misi regulireba yovelwliuri an
yovelkvartaluri informaciis sajaroobis valdebulebas
emyareba, rac, mocemuli tranzaqciis dadebis momentisaTvis,
moZvelebuli SeiZleba aRmoCndes.1077 piradi daintereseba da
fiduciuri movaleobebi sinqronul urTierTmimarTebaSia. Tu
dasadebi tranzaqciis Sesaxeb yvela informacia1078 arsebuli
mdgomareobs simetriulia, piradi dainteresebis gamoricxva
sirTules ar warmoadgens.1079 magram, SeTavazebuli fasis
adekvaturobis determinacia da aqcionerTaTvis saukeTeso
Rirebulebis mqone SeTavazebis rekomendireba1080, fiduciuri
movaleobis Sesrulebas arTulebs. es ki piradi dainteresebis
arsebobis safuZvlian eWvs iwvevs. sasamarTlo gadawyvetilebam
Revlon   MacAndrews & Forbers Holdings-is winaaRmdeg, direqtorTa
fiduciur movaleobaTa ganmsazRvrelad saukeTeso Rirebulebis
gansazRvra ori mTavari SemTxvevisTvis daadgina. situaciaTa
konstantireba im garemoebaTa mimarT moxda, romelic korporaciis
kontrolis Cveulebriv Secvlas iwvevs an korporacia iseT
kombinaciur tranzaqcias uerTdeba, romelic misi, rogorc

1070 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 137.
1071 Lee, What is An Exchange?, 2000, P. 97-117.
1072 Davies, Hopt, Control Transactions, in: The Anatomy of Corporate Law, 2009, P. 174.
1073 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 137.
1074 Fleischer, Sussman,Takeover Defense, vol. I, chap. 14, 2000, P. 9-14.
1075 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 406-407.
1076 ix. Fleischer, Sussman,Takeover Defense, vol. I, chap. 14, 2000, P. 22-25. Sead. Williams Act,
Sec. 13 (d).
1077 Davies, Hopt, Control Transactions, in: The Anatomy of Corporate Law, 2009, P.175.
1078 infromaciaTa klasificireba SesaZlebelia or ZiriTad saxed. pirveli, es
aris informacia, romelic tranzaqciis dadebis etapisTvis mxareTa Soris
SeiZleba gaicvalos, sazogadoebis saqmianobis retrospeqtuli da prospeqtuli
xedva, Sedegebi da a.S. meore saxe, es aris mewarme subieqtis, rogorc sue generis
ufleba, daicvas informacia, romelic mis Sesaxeb, nebismier konteqstSi,
SeiZleba gamJRavndes. pirvel SemTxvevaSi, informaciis daculoba, ZiriTadad,
saxelSekrulebo SeTanxmebis safuZvelze xdeba da ganisazRvreba misi darRvevis
Sedegebis anazRaurebis moculoba, meore SemTxvevas ki kanonmdebloba ex ante
aregulirebs. aSS-gan gansxvavebiT, kontinentur evropaSi misi maregulirebeli
1996 wlis direqtiva arsebobs, romelic sue generis uflebas informaciuli bazis
daculobaze sagarantio konteqstSi ganixilavs. ix. Lee, What is An Exchange?, 2000, P.
147-149.
1079 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 137.
`dauinteresebeli direqtoris~ definicirebisTvis, ix. Radin, The Business Judgment
Rule, vol. II, 2009, P. 2314-2315.
1080 msgavsi tipis rekomendaciebi erovnuli bankis mier dadgenili wesebis
mixedviT unda iqnes gakeTebuli. ix. fasiani qaRaldebis bazris Sesaxeb kanonis
me-15 muxlis me-3 punqti.
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iuridiuli piris, ganadgurebas gamoiwvevs (break-up of the corporate
entity).1081 Tumca, paralelurad, gamonaklisic dauSva: revlonis
kriteriumebi ar vrceldeba im tranzaqciebze, romelic erTi
makontrolebeli aqcioneris meore makontrolebeli aqcioneriT
Canacvlebaze ideba.1082

gamosasyidi Rirebuleba, rogorc wesi, SesaZeni aqciis
Rirebulebis 30%-dan 50%-mde meryeobs, romelsac aqcioneri
premiumRirebulebas1083 danamatis saxiT Rebulobs.1084 Rirebulebis
samarTlian gansazRvrasTn erTad, kapitalis struqturis
reformirebis sakiTxi, xSirad, SeZenili sazogadoebis kreditorTa
sasarCelo warmoebis dawyebis safuZveli gamxdara.1085

kreditorebi, anu sasesxo fasiani qaRaldis mflobelni
(bondholders), eqstraordinaluri raodenobiT kapitalis nasesxebi
fuliT formirebas aprotesteben.1086 protesti emyareba
mosarCeleTa sakuTrebaSi arsebul obligaciaTa sainvesticio
Rirebulebis spekulaciur Semcirebas SeZenis sasesxo
dafinansebiT ganxorcielebiT.1087 Sesabamisad, sakiTxi TaRliTur
garigebasa1088 da fiduciur movaleobaTa darRvevaze gadis.1089

fiduciuri movaleobebis darRvevis garda, kreditors
sasarCelo warmoeba sxva mimarTulebiTac SeuZlia ganavrcos.1090

kreditors, menejmentis mier  kapitalis struqturis formirebaSi
fiduciuri movaleobis darRvevis nacvlad, SeuZlia sasesxo
dafinansebis meqanizmis TvalTmaqcur/TaRliTur garigebad
kvalificirebis kuTxiT wavides. imisaTvis, rom SeZena TaRliTur
garigebad dakvalificirdes ori principuli gza arsebobs.
pirveli, kreditorTa motyuebis ganzraxvaa. sasarCelo warmoebis
msvlelobisas misi mtkicebis sayrdeni sazogadoebis sesxiT
SeZenis mizanSi iqneba. kerZod, Tu daasabuTebs, rom obligaciuri
dafinanseba SeZenili korporaciis samewarmeo saqmianobis zrdisa
da kreditorTa dakmayofilebis nacvlad gamiznuli iyo
aqcionerTa sakuTrebaSi `gadasasvlelad~, maSin sasamarTlo aseT
SemTxvevas, maRali albaTobiT, TaRliTobad daakvalificirebs.1091

meore, Tu kreditori daasabuTebs, rom bankrotia an misi

1081 Radin, The Business Judgment Rule, vol. II, 2009, P. 2320-2325.
1082 Radin, The Business Judgment Rule, vol. II, 2009, P. 2534.
1083 ekonomikuri analizis Tanaxmad, aqcionerisTvis sasesxo dafinansebis etapze
premium Rirebulebis gadaxda `iluziuria~. ix. Easterbrook, Fischel, The Economic
Structure of Corporate Law, 1991, P. 138,139.
1084 Wright, Renneboog, Simons, Scholes, Leveraged Buyout in U.K. and Continental Europe: Retrospect
and Prospect, Wor.P. #126, 2006, P. 8-10.
1085 Haas, Corporate Finance, 2011, P. 610-611.
1086 Metropolitan Life Insurance Co. v. RJR Nabisco, Inc., 716 F.Supp. 1504 (S.D.N.Y. 1989).
1087 Haas, Corporate Finance, 2011, P. 611. Sead. Klein, Coffee, Business Organization and Finance,
10th ed., 2007, P. 192; Fleischer, Sussman,Takeover Defense, vol. I, chap. 14, 2000, P. 39-4.
1088 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 60-63.
1089 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 137-140.
1090 United States v. Tabour Court Realty Corp., 803 F. 2d. 1288 (3d Cir. 1986).
1091 amis bevri sasamarTlo gadawyvetileba arsebobs mag. ix. Protocomm Corp. v.
Novell Advanced Serv., Inc., 171 F.Supp.2d 459 (E.D.Pa. 2001);  Pay ‘N Pak Stores, Inc., v. Court
Square Capital, Ltd., 141 F.3d 1178 (Cir. 1998).
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gabankroteba, transferis Sedegebidan gamomdinare, gardauvalia
da fasian qaRaldTa gacvlis Sedegad mas ar miuRia samarTliani
ekvivalenti da dairRva keTilsindisierebis principi
transferuli procedurebisas, tranzaqcia TaRliTur garigebad
ganixileba.1092

mcire daskvnis saxiT SeiZleba iTqvas, rom `megobruli~
dauflebis saxeobaTa Soris marginaluri zRvris ararseboba, mis
kompleqsur gamovlinebaTa diskriminacias iwvevs. maTi saerTo
Sedegi, korporaciis struqturuli cvlilebis kuTxiT, saerTo
monaxazs ar cdeba. isini erTi mocemulobis SigniT sxvadasxva
proceudurul-kombinaciuri meqanizmebis dadebiTi Tvisebebis
utilizirebis saSualebiT gansxvavebul mimarTebebs ayalibeben
korporaciis struqturaSi fundamenturi cvlilebebis
ganxorcielebisken mimaval gzaze.1093

3.4.3.3.3.2. `mtruli~ daufleba/STanTqma1094

aqciaTa Sesyidvis Sesaxeb satendero SeTavazeba korporaciaTa
SeZenis alternatiuli da popularuli variantia.1095 misi
ganxorcielebis upiratesoba drois konkretulad mcire periodiT
aixsneba, rac ganpirobebulia imiT, rom tranzaqciaSi samizne1096

sazogadoebis menejmenti monawileobas ar iRebs da arc mcire
aqcionerTa uflebebis dacvis meqanizmebia garantirebuli.

1092 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 630.
1093 MBO-is mravali gasaanalizebeli elementis miuxedavad, am elementTa
Teoriuli ganxilva, kvlevis mizans, ori mimarTulebiT cdeba. pirveli,
sakorporacio samarTlebrivi miznisTvis, MBO-is upirveles sadebato Tematur
gamovlinebas fiduciur movaleobaTa da aqcionerTa, rogorc principalis
interestTa urTierTmimarTeba warmoadgens. meore, insaideruli informaciis
gamoyeneba da ukeTesi SeTavazebis dablokva asimetruli informaciis
safuZvelze, business judgement rule-is moqmedebis farglebis SezRudvis klasikuri
magaliTebia. Sesabamisad, arc erTi maTgani jdeba kvlevis TematikaSi. zogadad,
ix. maisuraZe, samewarmeo gansjis wesi sakorporacio samarTalSi (amerikis
SeerTebuli Statebisa da saqarTvelos magaliTze), wignSi: sakorporacio
samarTlis krebuli, (red. burduli), tomi I, 2011, gv. 123-127.  interesTa
SeuTavseblobasa da informaciis asimetrulobasTan dakavSirebiT, ix. Davies,
Hopt, Control Transactions, in: The Anatomy of Corporate Law, 2009, P. 248-250.
1094 ix. Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 1., P. 25-27.
1095 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 145.
1096 dauflebis ganmartebisas gardauvalia `samizne~ sazogadoebis
Sinaarsobrivad substanciuri elementebis (da ara etimologiuris) ganmarteba.
korporaciis dauflebis `samizned~ `moniSvna~ xdeba, Tu (a) mas `susti~
menejmenti hyavs; (b) aqciebi danawevrebul aqcionerTa xelSia da ar aris erTi
makontrolebeli piri; (g) aqciaTa msxvili paketi institucionaluri
investorebis xelSia; (d) aqcionerebi geografiulad danawevrebulni arian,
magaliTad, sxvadasxva regionidan an qveynidan, rac arTulebs maTi
umravlesobis  saerTo krebaze daswrebas; (e) aqvs Zalian mcire sasesxo
valdebulebebi; (v) sabalanso (book value) an salikvidacio (liquidation value)
Rirebuleba aRemateba mis sabazro Rirebulebas. ix. Troubh, Characteristics of Target
Companies, 32 Bus. Law. Rev., 1977, P. 1301; Sead. Fleischer, Sussman,Takeover Defense, vol. I,
chap. 14, 2000, P. 3-4; Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 21-22.
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arsebobs ramdenime saxis satendero SeTavazebis taqtika,1097

romelic, rogorc wesi, aseve, ramdenime safexuriani SeZenis1098

pirvel an meore etaps warmoadgens,1099 an gamiznulia mcire
aqcionerTa gasaZeveblad an `daxurul~ korporaciad
gardasaqmnelad.1100 is `mtruli~ dauflebis ganxorcielebis
samarTlebrivad mowesrigebuli teqnikuri saSualebaa.

yvela kompania, potenciurad, dauflebis samizne obieqtia.1101

dauflebis saxeTa Soris arsebuli diqotomia or ganzomilebaSi
SeiZleba ganivrcos, romelic mis subtipebs gamoyofs. pirveli,
dasauflebeli subieqtis SeZenis motiviT kvalificirebaa. Tu
dauflebis mizans konkurenti sawarmos Camocileba, menejmentis
Secvla, samizne sawarmos saqmianobis sferos mTliani an
nawilobrivi gasxviseba an valdebulebebze pirdapiri
pasuxismgeblobisgan Tavis arideba udevs safuZvlad, is, motivis
mixedviT, `mtrul~ SeZenad ganixileba.1102 meore elementi, SeZenis
tranzaqciisadmi Sesasyidi korporaciis `kognituri~
damokidebulebaa, rac, samizne sazogadoebas, dauflebis subieqtad

1097 satendero SeTavazebis teqnika mravalferovania. maT Soris aRsaniSnavia: 1.
`SabaTis Ramis gansakuTrebuli~ (Saturday night special) SeTavazeba, romlis drosac
aranairi specialuri Setyobineba ar keTdeba samizne sazogadoebis menejmentis
mimarT da oferti ZalaSi Zalian mcire drois ganmavlobaSia; 2 `daTvis
klasikuri Caxuteba~ (Classic bear hug), rodesac samizne sazogadoebis menejmentis
mimarT Setyobineba gagzavnilia, SeTavazebulia aqciebis fiqsirebul fasad
Sesyidva, magram ar atarebs sajaroobis elementebs; 3. `Zlieri daTvis Caxuteba~
(Strong bear hug), rodesac samizne sazogadoebis menejmentis informirebuloba da
SeTavazebis sajarod gamocxadeba erTdroulad xdeba, xolo oferti moicavs
korporaciasTan an menejmentTan aqciis fasze molaparakebas; 4.
`gansakuTrebulad Zlieri daTvis Caxuteba~ (Super-strong bear hug), romelic
identuria `Zlieri daTvis Caxutebis~, im gansxvavebiT, rom Tu samizne
kompaniisgan SeTavazebis opozireba an uaryofa moxdeba, oferti Seicavs
Tavdapirvelad SeTavazebuli aqciis Sesyidvis fasis Semcirebis debulebas; 5.
`sakontrolo paketis Sesyidvis SeTavazeba~ (Block purchase), romlis drosac
aqciaTa didi nawilis Sesyidva momdevno satendero SeTavazebisTvis safuZvlis
Sesaqmnelad xdeba. ix. Freud, Easton, The Three-Piece Suitor: An Alternative Approach to
Negotiated Corporate Acquisitions, 34 Bus. Law., 1979, P. 1679; Gilson, The Case Against Shark
Repellent Amendments: Structural Limitations on the Enabling Concept, 34 Stan. Law. Rev., 1982, P.
775; Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 379-380; Lipton, Steinberger, Takeovers
& Freezeouts, 2002, chap. 1., P. 36-38.
1098 ramdenime etapiani SeZena, rogorc wesi, sam ZiriTad fazas moicavs. pirveli,
es aqciaTa msxvili paketis SeZenaa aqcionerTa jgufis an msxvili, magram
arasakontrolo paketis mqone institucionaluri investorisgan. meore etapze,
SemZeni samizne sazogadoebis aqcionerebis mimarT, `megobruli~ dauflebis
farglebSi, akeTebs satendero SeTavazebas aqciaTa gamosyidvis Sesaxeb. am
etapze, tranzaqciis `megobruli~ xasiaTidan gamomdinare, samizne sazogadoebis
bordi aqcionerebs aqciaTa gayidvis Sesaxeb rekomendacias uwevs. mesame etapze,
ekvaieri samizne sazogadoebasTan Serwymas axorcielebs, romlis Sedegad,
samizne sazogadoebis aqcionerebi naRd fuls Rebuloben, xolo SemZeni samizne
sazogadoebis 100%-iani wilis mflobeli xdeba. ix. Gilson, The Law and Finance of
Corporate Acquisitions, 1986, P. 820-821.
1099 rogorc es Radol  Tomas-is winaaRmdeg saqmeSi iyo. ix. Radol v. Tomas, 534 F.Supp.
1302 (S.D. Ohio 1982).
1100 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 146.
1101 Fleischer, Sussman,Takeover Defense, vol. I, chap. 14, 2000, P. 3.
1102 Vishny, Characteristics of Tangets of Hostile and Friendly Takeovers, 1988, P. 101.



142

akvalificirebs.1103 aqedan SeiZleba dauflebis konkretuli
subtipis generireba. SeZeniTi tranzaqciis motivTa, mizanTa da
garigebasTan samizne sazogadoebis damokidebulebis saxeTa
kombinirebuli mocemuloba dauflebis subtipTa Camoyalibebis
bazisia. Tu samizne sazogadoebis dauflebis motivi da mizani
konkurentis neitralizeba, misi saqmianobis konkretuli segmentis
an warmoebadi produqtis gayidva, samizne sazogadoebis
geografiulad xelsayreli bazridan mocileba,1104 menejmentis
Secvla, mcire aqcionerTa gaZeveba da, sabolood, misi
ganadgurebaa; Tu samizne sazogadoebis menejmenti Tvlis, rom
SeZenis tranzaqcia arasasurveli Sedegebis momtani iqneba da is
mxars ar uWers da ewinaaRmdegeba, anu uaryofiT damokidebulebas
iCens samizne sazogadoebaSi kontrolis Secvlis mimarT da
aqcionerebs aqciaTa gasxvisebis Taobaze rekomendacias ar uwevs,
maSin, aseTi korporaciuli kombinacia, romelic mimarTulia
samizne sazogadoebaze kontrolis mopovebisken, potenciurad,
`mtrul~ dapatronebad anu STanTqmad ganixileba.1105 sxva
sityvebiT, SemZens sazogadoebaze kontrolis mopoveba samizne
sazogadoebis `STanTqmisTvis~ esaWiroeba, romelic menejmentis
winaaRmdegobis da misgan gverdis avlis pirobebSi xorcieldeba.
`mtruli~ daufleba gansakuTrebiT efeqturia maSin, rodesac
samizne sazogadoebaSi  aqcionerebs Soris wilobrivi
monawileoba sagrZnoblad danawevrebulia.1106 menejmenti aris ab

1103 Betton, Eckbo, Torbun, Corporate Takeovers, 2008, P. 2.
1104 ABA Section of Antitrust Law, Mergers and Acquisitions, 3th ed., 2008, P. 97-101.
1105 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 146.
1106 aqcionerTa danawevrebas, garda mtruli dauflebis xelSemwyobi xasiaTisa,
ekvaierisTvis, uaryofiTi mxarec aqvs. satendero SeTavazebis ganxorcielebis
Semdeg, bunebrivia, yvela aqcia erTi xelSekrulebis farglebSi ar Seisyideba.
mTeli rigi wyeba individualuri tranzaqciebia saWiro SemZen da samizne
sazogadoebis aqcionerebs Soris. misi kompleqsurobis meore gamovlinebas
samizne sazogadoebaSi darCenili mcire aqcionerebi warmoadgenen, rac,
saboloo jamSi, `mtruli~ dauflebis xarjebis gazrdas iwvevs. magaliTad, Tu
SeZenis pirvel etapze ekvaieri Seisyidis aqciaTa sakontrolo pakets da SeZenis
meore etapis realizebaze gadava anu gadawyvets mcire aqcionerTa gaZevebas,
maSin man aqcionerebs imaze meti unda gadauxados, vidre pirvel satendero
SeTavazebaSi aqvs gadaxdili. mcire aqcioneris aqciaTa samarTliani fasi im
umaRles fass moicavs, romelic man gansazRvruli periodis ganmavlobaSi
gadaixada am sazogadoebis aqciebSi. es ki, albaTobis maRali xarisxiT, aris is
fasi, romelic SemZenma dauflebis pirvel or etapze sakontrolo paketis
aqciebSi gadaixada. ix. Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring
Activities, 5th ed., 2010, P. 21. Sead. Massari, Monge, Zanetti, Control Premium in the Presence of
Rules Imposing Mandatory Tender Offers: Can It be Measured? Wor. Pa., 2004. P. 5-8. Tumca,
arsebobs federaluri kanonmdeblobiT dadgenili gamonaklisi. Tu SeZena
Tavidanve xorcieldeboda or etapiani satendero SeTavazebiT, e.w. Two-Tierd Offer
da pirveli etapis ganxorcielebisas misi saerTo ganzraxvisa da gegmis Sesaxeb
informacia xelmisawvdomi iyo, rom is meore etapze apirebda SerwymiT SeZenis
tranzaqciis dasrulebas, maSin, federaluri kanonmdeblobis Tanaxmad, meore
etapze SesaZlebelia imaze nakleb fasad aqciaTa Sesyidva, rac pirvel etapze
aqvs oferents gadaxdili. am etapze ganxorcielebuli SeTavazeba aris, e.w. Two-
Tierd  front-end loaded offer. ix. Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 409.
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initio aqciaTa gayidvis gadawyvetilebis miRebasTan mimarTebiT.1107

magram, menejments moqmedebis korporaciosamarTlebrivad
miniWebuli da arasasurveli SeZenis prevencirebis ex ante
meqanizmebi aqvs, romelic mis fiduciur movaleobaTa
standartebis farglebiT iqneba SeboWili iseve, rogorc
nebismieri kontrolirebadi tranzaqciis dros.1108

mokled, ekonomikuri urTierTobebis `gadawyobis~ nebismieri
mcdeloba, romelic or an met korporacias Soris marketinguli
prospeqtis kolaboraciuli analiziT iwyeba, erTi (samizne)
kompaniis menejmentis perspeqtiuli xedva  potenciur SemZenTan
(ekvaieri) `TanamSromlobis~ winaaRmdeg gamosvlas ganapirobebs.
ekonomikur-finansuri speqtriT Camoyalibebuli urTierTobis
samarTlebrivi regulireba korporaciul-komerciul-sagadasaxado
(samewarmeo) regulaciebze dayrdnobiT miiRweva. swored
regulatoruli definiciebis doqtrinalur ganzomilebaSi
gadataniT aRniSnuli ekonomikur-finansuri urTierTobis
samarTlebriv kvalifikacias `mtruli~ daufleba, igive STanTqma
warmoadgens.1109 misi Sedegebis neitralizaciisa Tu Tavidan
acilebis meqanizmebi, logikurad, sakorporacio da kapitalis
bazris samarTlebriv wesebSi,1110 araformaluri teqnikuri
SesaZleblobebiT, aris ganTavsebuli.1111 Sesabamisad, kontrolis
nebismieri saxiT arasasurvel Secvlas upirispirdeba
normativizmidan deduqtabeluri TavdacviTi berketebi.

3.4.3.3.3.3. dauflebisgan Tavdacvis generaluri strategiebi da
maTi Sedegebis asaxva ss-is struqturul elementebze

sakorporacio samarTali mizanmimarTulad dadgenil
dauflebisgan Tavdacvis sakanonmdeblo meqanizmebs ar Seicavs.1112

is, maqsimum, menejmentis mxridan neitralitetis SenarCunebis
princips emyareba.1113 menejmentis sawinaaRmdego SeZeniTi
xelSekrulebebis Sedgena, sazogadoebis wilobrivi gayidva da
mtruli satendero SeTavazeba neitralizebis meqanizmTa arsebobas
moiTxovs, radgan mmarTveli organos Sepirispireba SeiZleba misi
korporaciuli SesaZleblobebisa da perspeqtivebis
winaswargansazRvrul xedvas emyarebodes,1114 romelic aqcionerTa

1107 Sead. Oesterle, Mergers and Acquisitions,  2006, P. 273.
1108 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 147.
1109 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 378.
1110 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 410.
1111 Gevurtz,Corporation Law, 2th ed., 2010, P. 704.
1112 Tumca, aSS-is zogierTi Statis regulacia eqstraordinalur TavdacviT
meqanizmebs iTvaliswinebs. ix. Magnuson, Takeover Regulation in the United States and Europe:
An Institucional Approachm 21 Pace Int’l L. Rev., 2009, P.  205.
1113 magaliTad, evropis kavSiris dauflebis direqtiva menejments
neitralitetis SenarCunebis princips, anu flustraciis wesebis ararsebobas
adasturebs. ix. Ferranini, Miller, A Simple Theory of Takeover Regulation in the United States and
Europe, Law Working Paper #139/2010, 2010, P. 17.
1114 es aris principi `direqtorebma ukeT ician~ (~management knows best~). ix. Gilson,
The Law and Finance of Corporate Acquisitions, 1986, P. 756-765. aseve, ix. Davies, Hopt, Control
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da sazogadoebis interesebSi ar jdeba. analogiur SemTxvevaSi,
direqtorTa gankargulebaSi sxvadasxva Tavdacvis meqanizmia,
romelTa quo warranto gamoyeneba sakorporacio samarTlSi
implicituri normebiT aris uzrunvelyofili.1115 menejmentis anti-
dauflebis meqanizmTa gamoyenebis uflebamosileba samosamarTlo
praqtikiT aris gamyarebuli, magram mxolod im SemTxvevaSi,
rodesac SeTavazebas fiduciur movaleobaTa farglebSi
ganixilavs da amowmebs jdeba Tu ara is korporaciisa da
aqcionerebis saukeTeso interesebSi.1116

Tavdacvis saSualebaTa arsebiTi gamoyenebis SesaZleblobis
zRvarze ori, urTierTsapirispiro, magram Tematurad erTiani
mocemulobis matarebeli dilema warmoiSoba.1117 Tu sazogadoebis
marTvis organos Sepirispirebis SesaZlebloba mieca, maSin is
SemTavazeblis wminda potenciur Semosavals Seamcirebas.1118

delaveris sakorporacio samarTali direqtoratisTvis pirdapir
mandatirebas akeTebs `tranzaqciaze ubralod uaris Tqmis~1119

nebarTvis dawesebiT, Tu bords swams, rom samizne sazogadoebis
damoukideblobisa da samarTalsubieqtobis SenarCuneba ufro
mizanSewonilia.1120 mis sapirwoned, yvela samizne sazogadoeba
dauflebis procesis saSualebiT farTo monitoringis subieqti
gaxdeba, Tu Tavdacvis ganxorcieleba SeuZlebeli iqneba.1121

paralelurad, direqtorebisTvis Tavdacvis uflebamosilebis
miniWeba maTi Tanamdebobis SenarCunebis meqanizmad SeiZleba iqnes
gamoyenebuli.1122

samarTlebriv mocemulobas bazris ekonomikuri paradigma
upirispirdeba. gamyidveli an misi warmomadgeneli, rogorc
fiduciari, valdebulia gayidvisas umaRles fasze SeTanxmebas
vaWrobis Sedegad miaRwios. gamyidveli ver ivaWrebs Tu mas
romelime SeTavazebuli winadadebis uaryofis ufleba ar eqneba.
es ukanaskneli ki sakorporacio samarTlis sferos gare
mocemulobaSi Semavali postulatia.1123 amitom, ekonomikuri
paradigmisa da samarTlebrivad dadgenil fiduciur movaleobaTa

Transactions, in: The Anatomy of Corporate Law, 2009, P. 233-235; Gevurtz, Global Issues in Corporate
Law, 2006, P. 138-140.
1115 Hazen, The  Law of Securities Regulation, 6th ed., 2009, P. 408-411.
1116 es aris delaveris uzenaesi samarTlos mier 1985 wels miRebuli yvelaze
cnobili sasamarTlo gadawyvetileba: Unocal Corp. v. Mesa Petrolium Co., 493 A.2d 946,
953-954. ix. Hurst, William, Cases and Materials on Corporations, 1999, P. 931-734; Carney, Mergers
and Aqcuisitions, Cases and Materials, 2000, P. 73-83.
1117 Palmiter, Corporations, 2006, P. 651-655.
1118 Easterbrook, Fischel, The Proper Role of Target’s Management in Responding to a Tender Offer,
Harv. L. Rev., 1981, P. 94-1161.
1119 Radin, The Business Judgment Rule,  6th ed., Vol. III, 2009, P. 3244-3258.
1120 Betton, Eckbo, Torbun, Corporate Takeovers, 2008, P. 44-46.
1121 Haddock, Macey, McChesney, Property Rights in assets and Resistance to Tender Offer, in:
Corporate Law an Economic Analysis, (edit. Bebchuk), 1990, P. 118.
1122 Easterbrook, Fischel, The Proper Role of Target’s Management in Responding to a Tender Offer,
Harv. L. Rev., 1981, P. 1175.
1123 Haddock, Macey, McChesney, Property Rights in assets and Resistance to Tender Offer, 1990, P.
119.
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marginaluri diferencirebis pirobebSi unda SeirCes yoveli
konkretuli dauflebisgan Tavdacvis adekvaturi saSualeba.

menejmentis gankargulebaSi, saukeTeso SeTavazebasa da
korporaciis/aqcionerebis saukeTeso interestTa Soris koliziuri
viTarebis fonze, ZiriTadad, dauflebis Tavidan acilebis an
swori arCevanis gakeTebisTvis ramdenime mniSvnelovani berketia.1124

maTi klasificireba ori mimarTulebiT xdeba. pirveli, es aris
qonebaze dafuZnebuli daculobis strategiebi1125 da
valdebulebebze dafuZnebuli dauflebisgan dacvis
(prevencirebis) saSualebebi.11261127 samizne sazogadoebis mtruli
SeZenisgan dacvis saSualebebs Soris, aqcentireba ramdenime
maTganze gakeTdeba. maT Soris aRsaniSnavia1128 qonebaze
dafuZnebuli daculobis iseTi strategiebi, rogoric `zvigenis
mogeriebis~ taqtika (~shark repellant~), `oqros paraSutis~ (~golden
parachute~) taqtika, `mwvane safosto yuTis~ taqtika (~greenmail~) da
`momwamlavi abis~ taqtikaa (~poison pill~).1129

3.4.3.3.3.3.1. `zvigenis mogeriebis~ taqtika (~shark repellant~)

dauflebisgan Tavdacva direqtorTa fiduciur movaleobaTa
sferoSi eqceva, romelic menejments saSualebas aZlevs
korporaciis gamoTavisuflebuli materialuri saxsrebis
gamoyenebiT sazogadoebaSi `wesrigi~ daicvas. Tavdacvis
saSualebebi or generalur kategoriad iyofa:1130 dauflebis
sapasuxo da prevencirebis1131 saSualebad.1132 Tavdacvis orive
kategoriis saerTo saxasiaTo niSani iseTi taqtikuri RonisZiebis
gatarebaa, romelic mxolod bordis kompetenciis farglebSia
SesaZlebeli da ar moiTxovs aqcionerTa saerTo krebis Tanxmobas
an gadawyvetilebas.1133

Tavdacvis mravalferovan taqtikaTa Soris, arsobrivad
gansxvavebuli, prevenciuli dacvis meqanizmia `zvigenis

1124 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 147.
1125 e.w. asset-based  defensive strategies.
1126 e.w. liability-based  defensive strategies.
1127 ix. Haas, Corporate Finance, 2011, P. 709-717.
1128 valdebulebebze daculobis taqtikaTa Soris sazogadoebis sasesxo
kapitalizaciis (leveraged capitalization) SemTxvevaa gamosayofi, rodesac samizne
sazogadoeba mniSvnelovan sesxs iRebs, romlis uzrunvelyofa misive qonebiT
xdeba. maTi konteqsturi analizi zemoT iqna SemoTavazebuli. ix. IV 3.4.3.3.3.1.
1129 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 977.
1130 aRniSnuli Tavdacvis strategiaTa konstantireba samizne sawarmos
menejmentis uflebamosilebis realizaciaze akeTebs, rodesac mewarme subieqtis
moqmedeba aqcionerTa saerTo krebis gadawyvetilebis safuZvelze,
nulificirebulia. mocemul ori saxis Tavdacvis kategoriisgan gansxvavebiT,
`megobruli~ dauflebisas aqcionerTa saerTo krebis Tanxmoba mewarme
subieqtis Tavdacvis ZiriTadi berketia. mimdinare TavSi analizi pirveli saxis
Tavdacvis meqanizmzea Sesrulebuli. Sead. Hannes, Takeover Defenses, in: Mergers,
Acquisitions and Corporate Restructuring, (edit. Vishwahath, Krishnamurti), 2008, P. 274.
1131 Davies, Hopt, Control Transactions, in: The Anatomy of Corporate Law, 2009, P. 245-247.
1132 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 147.
1133 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 148.
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mogeriebis~ taqtika.1134 misi samarTlebrivi mocemulobis Tanaxmad,
es aris dauflebisgan dacvis korporaciulsamarTlebrivi meTodi,
romelic sazogadoebis organizaciulobis maformirebel da
momwesrigebel sadamfuZneblo dokumentSi, wesdebaSi aisaxeba.1135

misi taqtikuri svla korporaciis wesdebaSi iseTi struqturuli
cvlilebebis SetanaSi mdgomareobs, romelic cvlis kompaniis
organizaciulobasa da menejmentis struqturas.1136 rogorc wesi,
TavdacviTi RonisZiebebis wesdebaSi asaxva im etapamde xdeba, sanam
korporacia safondo birJaze gaitans aqciebs sajaro
vaWrobisTvis, an rogorc ki `Ria~ sazogadoebad `gardaiqmneba~ an,
minimum, sanam `mtruli~ satendero SeTavazeba gakeTdeba.1137,1138

wesdebaSi cvlilebis Setanas aqcionerTa krebis gadawyvetileba
sWirdeba, Tumca maT uSualo realizebas – ara.1139 kombinirebuli
gadawyvetileba potenciuri dauflebis prevencirebis etapze,
dauflebis mcdelobisas, agresiuli Tavdacvis xasiaTs
Rebulobs.1140

~shark repellant~ safuZvelze wesdebaSi cvlilebis Setanis sami
tipis gamovlineba arsebobs.1141 pirveli tipis
korporaciulsamarTlebrivi cvlileba wesdebaSi korporaciis
kontrolis uflebis cvalebadobas uSlis xels.1142 es exeba
direqtorTa sabWos Secvlis akrZalvis meqanizmebs.  potenciuri
dauflebis etapze, menejmenti aanalizebs, rom mas Tanamdebobrivi
safrTxe eqmneba (staggering). taqtikuri xedva klasificirebuli
bordis SeqmnaSi mdgomareobs.1143 klasificirebuli bordis
arseboba menejmentis sruli gadarCevis periods zrdis da
arTulebs proceduras. kerZod, pirvel rigSi, direqtoris
gadayenebas samarTlebrivi safuZveli sWirdeba, magram Tu
gadayenebul iqneba, maSin bords unarCundeba vakansiis Sevsebis
uflebamosileba.1144 klasificirebuli bordis deduqciuri
ganmartebis Tanaxmad, arCeuli bordis gadarCeva, romlis arCeva,
rogorc wesi, sam wlamde vadiT xdeba,1145 yovel wels ar SeiZleba
1/3-ze meti proporciiT. swored klasificirebuli bordis

1134 `zvigenis mogeriebis~ taqtikas aseve `maCvzRarbsac~ (“porcupine”) uwodeben.
1135 Haas, Corporate Finance, 2011, P. 702.
1136 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 26-28.
1137 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 26.
1138 aq moqmedebas iwyebs “Breakthrough rule”, romelic kontinentur sakorporacio
samarTalSi, gansxvavebiT aSS-gan, evropis kavSiris samarTlebrivi
reformirebis umaRlesi donis eqspertTa jgufis novatoruli terminia. ix.
Hertig, McCahery, Company and Takeover Law Reforms in Europe: Misguided Harmonization Efforts or
Regulatory Competetion, 2006, P. 565-568; Ferranini, Miller, A Simple Theory of Takeover Regulation
in the United States and Europe, Law Working Paper #139/2010, 2010, P. 18-22.
1139 Haas, Corporate Finance, 2011, P. 702-703.
1140 Fleischer, Sussman, Takeover Defense, vol. I, chap. 6, 2000, P. 9.
1141 Fleischer, Sussman, Takeover Defense, vol. I, chap. 6, 2000, P. 4.
1142 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 633.
1143 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 28-29.
1144 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 149.
1145 saqarTveloSi es vada sawesdebo da saxelSekrulebo avtonomiaSi eqceva da
yovel konkretul SemTxvevaze morgebul Sedegs utoldeba.
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gadarCevaa SeuZlebeli samarTlebrivi safuZvlis gareSe,1146 Tu
wesdebiT sxva ram ar aris gaTvaliswinebuli.1147 agreTve,
mxedvelobaSi miiReba direqtoratis/bordis raodenobrivi gazrdis
SemzRudveli sawesdebo debulebebi.1148 pirveli tipis ~shark
repellant~-is dros, dauflebis procuduruli msvlelobisas xdeba
aqcionerTa krebis mowvevisa da Catarebis proceduraTa
garTuleba. ukanasknelis mizania Tavidan iqnes acilebuli
aqcionerTa umravlesobis mier saerTo krebis mowveva konkretul
vadebSi1149 an aqcionerTa werilobiTi TanxmobiT direqtorTa
Tanamdebobidan gaTavisufleba.1150 menejments, potenciuri
dauflebis prevencirebisa da sakuTar Tanamdebobaze `zrunvis~
pirobebSi, SeuZlia saerTo kreba daiTanxmos zemoaRniSnuli
cvlilebebis Sesaxeb kvalificiuri umravlesobiT1151

gadawyvetilebis miRebis debulebaTa dadgenaze.1152

meore tipis sawesdebo cvlilebaTa paketi aerTianebs iseTi
saxis xelovnuri barierebis Seqmnas, rogoric  oretapiani SeZenis
tranzaqciis meore etapze xmis micemis raodenobrivi maCvenebelia.
kerZod, Tu SemZeni sazogadoeba gadawyvets satendero SeTavazebis
Semdeg posttranzaqciul etapze samizne sazogadoebis nacvlad
Svilobili kompania miiRos, romelsac is Serwymis safuZvelze
ganaxorcielebs, maSin Serwymis adaptirebas kvalificiuri
umravlesobis Tanxmoba dasWirdeba.1153 kvalificiuri xmis
uflebaTa saWiroebis zRvruli odenobis dadgena, rogorc wesi, im
aqcionerebze dayrdnobiT gamoiTvleba, romlebic stabilurad
eswrebian morig Tu riggareSe saerTo krebas.1154 msgavsi danawesis
dadgenis mniSvnelovani safuZveli menejmentis (erToblivad)
sakuTrebaSi arsebuli aqciaTa lotia, romelic sakmarisia
kvalificiuri umravlesobiT Serwymis gadawyvetilebis

1146 Tumca, erT-erT gadawyvetilebaSi delaveris sasamarTlom mxedvelobaSi ar
miiRo klasificirebuli bordis arseboba da aqcionerebi uflebamosil pirebad
CaTvala, romelTac SeeZloT wesdebaSi cvlilebis Setana klasificirebuli
direqtoratis gauqmebis/dasrulebis Sesaxeb da Semdeg direqtorebi
gadaeyenebinaT Tanamdebobidan samarTlebrivi safuZvlis arsebobis gareSe.
amasTan aRniSna, rom klasificirebuli bordis sawesdebo doneze daculoba
SesaZlebelia wesdebaSi cvlilebis Setanaze kvalificiuri umravlesobis
moTxovnis dawesebiT. ix. Roven v. Cotter, 547, A.2d 603 (Del. Ch. 1988). aseve, ix. Fleischer,
Sussman, Takeover Defense, vol. I, chap. 6, 2000, P. 28-30; Thomson, Business Planning For Mergers
and Acquisitions,  2th ed., 2001, P. 1018-1019.
1147 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 29
1148 Haas, Corporate Finance, 2011, P. 703.
1149 dauflebis msvlelobis ganmavlobaSi, SesaZlebelia, saerTo krebis
specialuri anu riggareSe mowveva wesdebaSi cvlilebebis Sesatanad,
konkretuli vadiT izRudebodes. erT-erT sasamarTlo gadawyvetilebaSi
aRiniSna, rom aseTi tipis kreba ar SeiZleba Catarebul iqnes 90-100 dReze
nakleb vadaSi (dauflebis dawyebidan). ix. Mentor Graphics Corp. v. Quickturn Design
Systems, Inc., 728 A.2d 25, 40-41 (Del. Ch. 1988).
1150 Gevurtz,Corporation Law, 2th ed., 2010, P. 705.
1151 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 30-31.
1152 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 1012-1014, 1021-1027.
1153 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 148-149.
1154 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 633-634.
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dasablokad.1155 Serwymis korporaciuli kombinacia, sakanonmdeblo
regulirebidan gamomdinare, aqcionerTa krebis gadawyvetilebis
arsebobas moiTxovs. Sesabamisad, Tu dauflebis meore etapze
SemZeni gadawyvets gandevnos mcire aqcionerebi, xolo menejmentis
xelSi gadawyvetilebis dablokvis SesaZlebloba iqneba,1156 maSin
es taqtikuri svla droebiT xels SeuSlis ekvaiers warmatebuli
satendero SeTavazebiT dasaxuli miznis miRwevaSi.1157

dabolos, mesame tipis sawesdebo cvlilebaTa saxeobaSi Sedis
samarTliani fasis Sesaxeb debulebebi. is wina ori tipisgan
gansxvavebuli gamovlinebaa.1158 samarTliani fasis Sesaxeb
sawesdebo daTqma prevenciuli regulirebis mizniT gansxvavdeba.
Tu zemoT ganxiluli ori subtipis ZiriTad mizans samizne
sazogadoebis bordis interestTa daculoba Seadgenda,
ukanasknelis regulirebis sferoSi, `raideris~1159 SekavebasTan
erTad, aqcionerTaTvis meti sargeblis miReba gamoisaxeba.1160

samarTliani fasis debulebebi SeiZleba oretapiani SeZenis meore
safexurze Serwymis kvalificiuri umravlesobiT damtkicebas
ukavSirdebodes.1161 samarTliani fasis Sesaxeb Sesworebisa da
Serwymis urTierTkveTas adgili aqvs maSin,1162 rodesac Serwymis
ganxorcieleba samizne sazogadoebasa da dakavSirebul pirTan1163

daiwyeba.1164 aseTi Serwyma miRebul unda iqnes kvalificiuri
umravlesobis mier, romelic `gasaZevebel~ aqcionerTa fulad
kompensirebas, minimum, samarTliani fasis debulebiT
gansazRvruli raodenobiT unda axorcielebdes.1165 sawesdebo
debulebiT dadgenili `fasi~, xSirad, sakmaod maRalia. is
miiltvis im umaRlesi fasisken, romelic SemZenma sazogadoebam
samizne sazogadoebis aqcionerTa xmis uflebis mqone aqciaTa
sanacvlod gadaixada an, romelic samizne sazogadoebis aqciebiT
vaWrobis bolo ramdenime welSia dafiqsirebuli, an damyarebulia
momavali potenciuri Semosavlebis gaTvlebze.1166 xmis micemis

1155 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 150.
1156 mxolod im pirobebSi, Tu SemZen sazogadoebas ar eqneba `Zveli~ bordis
Secvlis kompetencia (igive wesdebidan gamomdinare), romelic jer kidev samizne
sazogadoebis satendero SeTavazebamde arsebuli wevrebiT iqneba formirebuli.
1157 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 634.
1158 Sead. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 634.
1159 igive SemZeni subieqti, dauflebis ganmaxorcielebeli kompania. ix. Lipton,
Steinberger, Takeovers & Freezeouts, 2002, chap. 1., P. 10.
1160 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 150.
1161 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 32.
1162 maT, sxvanairad, Lock-in provision-sac uwodeben. ix. Fleischer, Sussman, Takeover
Defense, vol. I, chap. 6, 2000, P. 50.
1163 e.w. related person. misi zogadi ganmartebis Tanaxmad, es aris piri, romelic
kompaniis ganTavsebul aqciaTa gansazRvrul raodenobas flobs. ix.
Gevurtz,Corporation Law, 2th ed., 2010, P. 705. dakavSirebuli piris definicias fasiani
qaRaldebis bazris Sesaxeb kanonis meore muxlis me-11 punqti iZleva, romelic
naTesaur kavSirsa da sakontrolo wilis flobis faqts ukavSirebs mis
definicias.
1164 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 680-681.
1165 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap. 6., P. 34.
1166 Gevurtz,Corporation Law, 2th ed., 2010, P. 705-706.
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kvalificiuri umravlesobisa da samarTliani fasis gansazRvris
debulebaTa amoqmedebis winapirobas ekvaieri korporaciis mier
samizne sazogadoebis aqcionerTa xmis uflebis mqone aqciaTa
umravlesobis an sakontrolo paketis Sesyidva warmoadgens da
misi mizani orsafexuriani dauflebis meore etapis dasruleba
unda iyos.1167 mokled, wesdeba oretapiani SeZenis garTulebis
procedurebs moicavs.

`zvigenis mogeriebis~ mesame tipis sawesdebo cvlilebaTa
katalogis bolo segments aqciaTa gamosyidvis ufleba
warmoadgens.1168 aRniSnuli segmenti satendero SeTavazebis Semdeg
im aqcionerTa interesebs icavs, romlebmac ar mihyides TavianTi
aqciebi ekvaiers. msgavsi tipis debuleba uzrunvelyofs
aqcionerisgan mis sakuTrebaSi arsebuli aqciis SeZenis meore
etapze monawile nebismieri piris valdebulebas samarTlian da
winaswar (wesdebis Sesabamis debulebaSi) gansazRvrul fasad
Seisyidos aqcia, miuxedavad imisa, realurad dawyebulia Tu ara
Serwymis kombinaciis ganxorcieleba.1169,1170 zemoaRniSnuli
debulebebi dauflebisgan Tavdacvis sakanonmdeblo doneze
nebadarTul meqanizmTa kategorias ganekuTvneba.1171

3.4.3.3.3.3.2. `momwamlavi abis~ taqtika (~poison pill~)

`momwamlavi abis~ taqtikis evoluciam is,
dauflebisgan Tavdacvis saSualebaTa Soris, yvelaze
gavrcelebul taqtikur svlad Camoayaliba. miuxedavad Tavdacvis
sxva meqanizmebis ufro Zlieri, ew. sasikvdilo efeqtisa, romelic
garkveuli raodenobis sasamarTlo gadawyvetilebamac1172 gaamyara,
`momwamlavi abi~ dauflebisgan Tavdacvis efeqtur saSualebad
rCeba. is iZulebiTi dauflebis sapasuxo taqtikuri svlaa da
samizne sazogadoebis bords `mtruli~ SeZenis ofertis
adekvaturi pasuxis gacemis berketebs aZlevs.1173 Tumca, is ar
warmoadgens dauflebis SeCerebis panaceas.1174

`momwamlavi abis~ taqtikam xangZlivi ganviTarebiTi periodi
ganvlo, romlis ganmartebiTi diapazoni sakmaod didia. misi
zogadi formularis Sedgena, samosamarTlo Tu doqtrinalur
doneze, mainc ganxorcielda.1175 is dauflebis prevencirebis, anu
regulirebis ex ante saSualebaa. termini `momwamlavi abi~
Sinaarsobrivad bordis mier1176 aqcionerTaTvis iseTi uflebis

1167 Fleischer, Sussman, Takeover Defense, vol. I, chap. 6, 2000, P. 48-52.
1168 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 150-151.
1169 Gevurtz,Corporation Law, 2th ed., 2010, P. 706.
1170 Sead. `mewarmeTa Sesaxeb~ kanoni, 531 muxlis pirveli punqti.
1171 Gevurtz,Corporation Law, 2th ed., 2010, P. 718-725.
1172 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 987-992.
1173 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 5.
1174 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 15.
1175 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P.998-1009.
1176 samizne sazogadoebis direqtorati Tavdacvis saSualebebis gamoyenebisas
moqmedebs, e.w. blank stock-is uflebamosilebaTa farglebSi, romelic wesdebis
implicituri debulebebidan gamomdinareobs, rac direqtorebs aZlevT
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miniWebas aRniSnavs, romelic bordis mier uaryofili SeZenis
specifikuri garemoebebis warmoSobisTanave gansakuTrebul
ekonomikur Rirebulebas sZens kompaniis mesakuTreTa mniSvnelovan
poziciebs,1177 anu is aris Tavdacvis taqtika, romelic dauflebis
tranzaqcias Zvirad Rirebuls xdis. misi siZvire aRniSnuli
taqtikis dauflebis ganmaxorcieleblisgan procesis gadalaxvis
maRal RirebulebaSia.1178

mas Semdeg, rac uflebis ekonomikuri Rirebuleba
Camoyalibdeba, romelic kompaniisgan an `raiderisgan~ qonebis an
fulis miRebas Seicavs, SeZenis dasruleba am meqanizmis amuSavebis
gareSe SeuZlebeli xdeba da `raiders~ ar SeuZlia `STanTqos~
samizne kompania ekonomikuri `abis~ `gadaylapvis~ gareSe, romelic
(ekonomikuri Rirebuleba) aqcioners unda gadaeces, rogorc misi
zemoaRniSnuli uflebis realizebis Sedegi.1179

`aqcionerTa uflebaTa gegma~ `momwamlavi abis~ identuri,1180

samosamarTlo precedentebiT gamyarebuli elementebis
matarebeli1181 saSualebaa.1182 uflebaTa gegma molaparakebas

saSualebas drogamoSvebiT gamouSvan axali klasis privilegirebuli aqciebi an
moaxdinon aseTi tipis aqciaTa uflebrivi restruqtuireba. “blank stock”-is arsi
aqciebis gamoSvebis meqanizmSi mdgomareobs. korporaciis mier aqciebis
ganTavsebamde, iqneba is Cveulebrivi, privilegirebuli Tu hibriduli, misi
avtorizeba unda ganaxorcielos sawesdebo doneze, anu daadginos nebadarTul
gamosaSveb aqciaTa zRvruli odenoba. misi Sesruleba ori mimarTulebiT aris
SesaZlebeli. pirveli, wesdebaSi gaTvaliswinebul iqneba aqciaTa uflebrivi
katalogi. nebismieri damatebiTi aqciis gamoSvebisTvis ki dadgindeba
formaluri proceduris dacvis aucilebeli moTxovna, romelic damatebiTi
aqciebis gamoSvebiT kapitalis gazrdis Sesaxeb aqcionerTa krebis
gadawyvetilebasa da wesdebaSi cvlilebis Setanas moicavs. momdevno etapze
direqtorati kompetenturi xdeba avtorizebuli damatebiTi aqciebi gasces
mesame pirze. meore mimarTulebis Tanaxmad,  wesdebaSi xdeba direqtoratis
kompetenciis specifikuri farglebis dadgena. direqtors uflebamosileba
eZleva unilateral sawyisebze gansazRvros axali aqciebis tipi, uflebebi da
klasi. ukanasknel SemTxvevaSi, direqtorats ar sWirdeba aqcionerTa krebis
moTxovna (gadawyvetileba), rac axali aqciebis gamoSvebas moqnil meqanizmad
aqcevs da korporaciis mobiluri qmedebis amaRlebas uwyobs xels. amitom, is
`momwamlavi abis~ Tavdacvis taqtikis ganxorcielebis erT-erT umniSvnelovanes
meTods warmoadgens. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010,
P. 406-408; Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 11, 2011, P. 466-467.
“blank stock”-is uflebamosilebas mewarmeTa Sesaxeb kanonis 59-e muxlis me-4, me-5
da me-6 punqtebi adgens.
1177 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 6.
1178 Hannes, Takeover Defenses, 2008, P. 250.
1179 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 165-167.
1180 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 262.
1181 Moran v. Household International, Inc., 500 A.2d 1346 (Del. 1985). ix. Carney, Mergers and
Aqcuisitions, Cases and Materials, 2000, P. 267-278. am gadawyvetilebiT `momwamlavi abis~
~flip-over~ delaveris uzanaesma sasamarTlom gaufasurebis sawinaaRmdego
debulebebis analogad ganavrco, romelic Serwymis procesSi fasian qaRaldTa
mflobelebis dasacavad gamoiyeneba. es gadawyvetileba cnobil Unicol-is
gadawyvetilebaSi Camoyalibebul debulebebs/principebs specifikurad amyarebs.
ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 168. Unicol-s
principTa Sesaxeb, ix. Fleischer, Sussman, Takeover Defense, vol. I, chap. 3, 2000, P.6-9.
1182 mag. ix. Carmody v. Toll Bross. Del. Ch. Lexis 131, 1988. ix. Hurst, William, Cases and Materials
on Corporations, 1999, P. 734-740.
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daqvemdebarebul tranzaqcias ar moicavs.1183 is bordis mier
uaryofili Sesyidvis SeTavazebis saboloo Sedegebze axdens
gavlenas. aseve, samizne sazogadoebis bordsa da SemZeni
sazogadoebis menejments Soris SeTanxmebis miRwevas
uzrunvelyofs.1184 Sedegi SemZenis mier samizne sazogadoebis
aqcionerTaTvis imaze maRali fasis gadaxdaa,1185 vidre is
Cveulebriv, kontrolis mopovebis premiumTanxas gadaixdida.1186

`momwamlavi abis~ arsi misi gamoSvebis gamartivebul proceduraSi
mdgomareobs. sakmarisia mxolod direqtorTa mier am gegmis
miReba.1187,1188

SemZeni sazogadoebisTvis is SeZenis tranzaqciis gaZvirebas
samizne sazogadoebis aqcionerTaTvis aqciaTa gaufasurebiT
iwvevs. gaufasureba or segmentze vrceldeba. pirveli, iwvevs
SemZenis kompaniis sakuTrebaSi arsebul samizne sazogadoebis xmis
uflebis Semcirebas, anu xorcieldeba samarTlebrivi kuTxiT
zegavlena. meore, iwvevs ekonomikuri Rirebulebis gaZvirebas
potenciuri myidvelisTvis aqciis Rirebulebis gaZvirebiT.
Sesabamisad, `momwamlavi abis~ struqtura `xmis uflebis
gamoyenebis abad~ (voting pill) da `ekonomikur abad~ iyofa. pirvel
SemTxvevaSi, romelsac konvertirebadi privilegirebuli aqciis
dividendis Sesaxeb gegma ewodeba,1189 aqciidan gamomdinare xmis
micemis ufleba icvleba imgvarad,1190 rom `Tavdamsxmels~ eqmneba
dabrkolebebi aqcionerebis calmxrivi darwmunebisTvis, raTa
moiwonon SeZenis tranzaqcia, romelic bordis mier ar iqna
miRebuli.1191 meore, ekonomikuri abi, romelic `finansur jarimebs~
adgens SeZenisaTvis, Tavis mxriv, or subtipad iyofa.

pirveli, es aris aqciaTa Sesyidvis abi (stock purchase pill an share
purchase rights plan),1192 romelic aqcioners uflebas aZlevs kidev
Seisyidos aqciebi mniSvnelovani fasdaklebiT, mas Semdeg, rac
daufleba gacxaddeba da mas samizne sazogadoebis bordi ar
moiwonebs.1193 ekonimikuri `abis~ meore gamovlinebaa, e.w. put pill an

1183 yovel SemTxvevaSi, tranzaqciisTvis msvlelobis micemis pirvel statiaze
mainc.
1184 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 59.
1185 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 1002-1006.
1186 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 58.
1187 Gevurtz,Corporation Law, 2th ed., 2010, P. 706. Sead. Fleischer, Sussman, Takeover Defense, vol.
I, chap. 6, 2000, P. 33-49; Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 185-189.
1188 direqtorTa kompetencia aqcionerTa uflebaTa gegmis adaptirebasTan
mimarTebiT maT fiduciur movaleobaTa kategoriaSi jdeba, romlis darRvevis
sakiTxi bevrjer gamxdara sasamarTlo davis sagani. ix. Radin, The Business Judgment
Rule,  6th ed., Vol. III, 2009,P. 3125-3203.
1189 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 60.
1190 xmis uflebis abis gamovlinebas warmoadgens axali privilegirebuli
aqciebis gamoSveba da maTi ganawileba aqcionerebs Soris, garda SemZenisa.
ganawileba xorcieldeba pro rata bazisze. axladgamoSvebul pirivilegirebul
aqciebs ki specialuri xmis uflebebi eqneba. Fleischer, Sussman, Takeover Defense, vol. I,
chap. 5, 2000, P. 38-39.
1191 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 38.
1192 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 61.
1193 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 40-41,49-50.
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~back-end pill~,1194 romelic aqcioners aRWurvavs samizne
sazogadoebaSi maT mflobelobaSi arsebuli dovlaTis (equity)
sanacvlod fulis an maRali Rirebulebis mqone fasiani
qaRaldebis miRebis uflebiT, mas Semdeg, rac bordis mier
`dawunebuli~ SeZenis tranzaqcia samizne sazogadoebis aqciis
namdvil Rirebulebas ver asaxavs (failed to meet price goals).1195

amJamad, `momwamlavi abis~ yvelaze gavrcelebuli varianti
aqcioneris uflebaTa katalogis  ~flip-in~ an ~ flip-over~ statusia,1196

romelic gansakuTrebiT oretapiani SeZenis dros gamoiyeneba.1197

miuxedavad imisa, rom am ukanasknelis unificirebuli modeluri
varianti ar arsebobs, konceptualurad is ramdenime saxasiaTo
elementsa1198 da etaps moicavs.

pirvel etapze, vidre raime saxis dauflebis tranzaqciaze
iqneba prognozireba, direqtorTa sabWo iRebs gadawyvetilebas,
dividendis saxiT yovel Cveulebriv ganTavsebul aqciaze erTi
aqciis Sesyidvis uflebis gacemis Taobaze.1199 miniWebul uflebas
aranairi ekonomikuri Rirebuleba ar aqvs manam, sanam `raideri~
samizne sazogadoebis xmis uflebis mqone aqciaTa sakontrolo
maCvenebels1200 ar miaRwevs bordisgan gverdis avliT. am etapze,
`raideri~ iZens `bordis mier uaryofili mesakuTris~ statuss,
rac yvela danarCeni aqcioneris gansakuTrebuli uflebamosilebis
amoqmedebas iwvevs. amoqmedebuli uflebamosilebis farglebSi,
aqcioners SeuZlia damatebiT xmis micemis uflebis mqone aqciaTa
paketi SeiZinos am aqciis sabazro RirebulebasTan mimarTebiT
50%-iani fasdaklebiT.1201 sabolod, Tu ~flip-in~ -is Semdeg samizne
kompania romelime pirTan daiwyebs korporaciul kombinaciaSi an
qonebis substanciuri nawilis gayidvaSi CarTvas, samizne
sazogadoebis yvela aqcioners (garda `raiderisa~) avtomaturad
eniWeba uflebamosileba tranzaqciis Sedegad Camoyalibebul

1194 Sead. Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 96.
1195 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 34, 41-48.
1196 Sead. Radin, The Business Judgment Rule,  6th ed., Vol. III, 2009, P. 3136-3182.
1197 Gevurtz,Corporation Law, 2th ed., 2010, P. 706.
1198 Hurst, William, Cases and Materials on Corporations, 1999, P. 735-737.
1199 qarTul kanonmdeblobaSi gadawyvetilebas aqcionerTa saerTo krebis
Tanxmoba sWirdeba, radgan is dividendis gacemis kuTxiT realizdeba, romlis
gacemas menejmenti axorcielebs. magram sawesdebo gansxvavebuli daTqmiT
mogebis ganawilebis ufleba direqtorTa sabWosac SeiZleba mieniWos. ix.
`mewarmeTa Sesaxeb~ kanoni, me-8 da 54-e muxlis me-6 punqtis d) qvepunqti da
bolo abzaci (winadadeba).
1200 rogorc wesi, es 15% an 20%-ia. saqarTveloSi sakontrolo paketad 10%-iani
minimumis gadalaxva ganixileba.
1201 es aris klasikuri “flip-in”. ix. Hannes, Takeover Defenses, in: Mergers, Acquisitions and
Corporate Restructuring, (edit. Vishwahath, Krishnamurti), 2008, P. 258. sailustraciod, Tu
kompaniis Cveulebrivi aqciis pirveladi fasi iyo 100$, xolo  “flip-in”-is
SemTxvevis dadgomamde 30 savaWro dReSi misi saSualo Rirebuleba Seadgenda
25$, aqcioneris sakuTrebaSi arsebuli ufleba SesaZleblobas iZleva 200
dolarad Rirebuli Cveulebrivi aqciebi SeiZinos 100$, romlis Sedegad is
iqneba 8 aqciis mflobeli (200 : 25), xolo EerTi aqciis Sesasyidi Rirebuleba –
12.50$ (100$ : 8). ix. Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 61; Lipton,
Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 86.
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korporaciaSi aqciis sabazro Rirebulebis 50%-iani fasdaklebiT
SeiZinos yvelaze `Zlieri~ xmis uflebis mqone aqciaTa paketi.1202

flip-over-is gamoyenebis winapiroba flip-in-is realizirebuli
Sedegebia.1203 flip-over moicavs korporaciul kombinacias, rodesac
samizne kompaniis aqciaTa konversia an gadacvla xdeba, an qonebis
mniSvnelovani nawilis (ZiriTadad, 50%) an misi ZiriTadi
Semosavlebis gamomuSavebeli qonebis 50%-mde gayidva.1204

miuxedavad imisa, rom flip-over-is gamoyenebis winapiroba flip-in,
romelic (flip-in) SemZenma kompaniam satendero SeTavazebis
gacxadebiT aamoqmeda, ar aris savaldebulo (iZulebuli) flip-over-
is tranzaqciis mxares warmoadgendes.1205 tranzaqcia `momwamlavi
abis~ gamoyenebis uflebis mqone aqcioners am uflebis darCenili
nawilis gamoyenebisken mimaval gzas uxsnis. aqcioners eZleva 50%-
iani fasdaklebiT1206 mSobel korporaciaSi yvelaze kargi xmis
uflebis mqone fasiani qaRaldis SeZenis ufleba, romelic
tranzaqciis Sedegad iqna formirebuli.1207,1208

aRsaniSnavia `mkvdari xelis~ (~dead hand~)1209 momwamlavi abis
taqtikuri xasiaTic.1210 mas Semdeg, rac ekvaieri samizne
sazogadoebis garkveul procentul maCvenebels miaRwevs, man,
SesaZloa, samizne sazogadoebis bordis etapobrivi Canacvleba
daiwyos da Camoayalibos axali menejmenti.1211 `mkvdari xelis~
taqtikuri debuleba1212 axladCamoyalibebul direqtorTa sabWos
uzRudavs uflebamosilebas,1213 rom gamoisyidos wina bordis mier
aqcionerTa uflebrivi gegma da masSi gansazRvruli fasiani
qaRaldebi.1214 SemZenis mier am taqtikis gamoyeneba gamiznulia
bordis axali wevrebiT formirebaSi (es wevrebi SemZeni
sazogadoebis kandidatebi arian) aqcionerTa darwmunebisken,
romelic, Semdgom, gamoisyidis `momwamlavi abis~ debulebebiT
gansazRvrul aqciebs da satendero SeTavazebis procedurul
warmoebas gaiadvilebs.1215,1216

1202 es ukanaskneli aris, e.w. flip-over.
1203 Gevurtz,Corporation Law, 2th ed., 2010, P. 707.
1204 Hannes, Takeover Defenses, 2008, P. 257.
1205 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 62.
1206 rogorc es flip-in-s etapze iqna gamoTvlili.
1207 saxezea tipiuri `uku-samkuTxa~ Serwyma: xdeba Semsyidvelis mier, e.w.
fiqtiuri (shell) korporaciis formireba, romelic Sesyidvis Suamaval rgols
warmoadgens. Semdgom etapze, `fiqtiuri~ korporacia uerTdeba samizne
korporacias, xolo samizne korporacia xdeba deda sazogadoebis, anu
Semsyidveli sazogadoebis 100%-iani Svilobili kompania. aRniSnuli ufleba
xmis micemis uflebaTa Sesyidvis Sesaxeb, swored tranzaqciis Sedegad
formirebul deda ss-s gulisxmobs. ix. Oesterle, Mergers and Acquisitions,  2006, P. 25-26.
1208 Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 61-62.
1209 Haas, Corporate Finance, 2011, P. 706-708.
1210 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P.92.
1211 Cox,  Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 169.
1212 ix. Hurst, William, Cases and Materials on Corporations, 1999, P. 737-740.
1213 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 308-317.
1214 Gevurtz,Corporation Law, 2th ed., 2010, P. 707.
1215 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 1001-1006.
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miuxedavad imisa, rom `momwamlavi abis~ Tavdacvis taqtikuri
arsenali mravalferovania, maTi konceptualuri gamovlineba
dauflebis procesis prevenciul qmedebebs asaxavs. prevencia
mimarTulia ara dauflebis Tavidan asarideblad, aramed misi
gamovlinebis utilitizireba maqsimalurad maRali Semosavlis
miRebis kuTxiT.1217 is, aseve, gavlenas axdens aqciis sabazro
Rirebulebaze.1218 rac mTavaria, mis adaptirebas aqcionerTa krebis
Tanxmoba ar esaWiroeba1219 da misi implementireba, rogorc wesi,
dauflebis proceduris dawyebis winare periodSi kapitalis
struqturaSi substanciuri cvlilebebis gareSe xorcieldeba.1220

3.4.3.3.3.3.3. `oqros paraSutis~ taqtika (~golden parachute~)

sawarmos dauflebis posttranzaqciuli periodi arsebiT
zegavlenas axdens sazogadoebis mosamsaxureTa1221 samsaxurebriv
mdgomareobaze. dauflebis Sedegad, xSirad, mosalodnelia
mosamsaxureTa maTi siWarbis sababiT gaTavisufleba, an
menejmentSi cvlilebaTa ganxorcielebis Sedegad, an SemZeni
korporaciis xarjebis Semcirebis anu Semosavlebis gazrdis
mizniT. arasasurveli dauflebis potenciuri Sansebis arsebobis
fonze, samizne sazogadoebis menejmenti yovelTvis cdilobs1222

kontrolis Secvlis efeqti mosamsaxureTa anazRaurebis gegmaSi
winaswar gaiTvaliswinos,1223 rac dauflebis gaZvirebas iwvevs.1224

gegmis adaptirebas ar esaWiroeba aqcionerTa krebis
gadawyvetileba im sagamonakliso SemTxvevis garda, Tu
sazogadoebas ar surs fasiani qaRldebis regulirebasa an
safondo birJis moTxovnebs aaridos Tavi.1225

zogadad, sawarmos mosamsaxureTa dacva SesaZlebelia
ganxorcieldes sargeblisa da kompensaciis SeTanxmebis
safuZvelze. swored dagegmili da Sedgenili anazRaurebis dacvis
gegma emsaxureba da icavs aqcionerTa Rirebulebis zrdas
ramdenime aspeqtiT. pirveli, mosamsaxureTa sazogadoebaSi
Tanamdebobebze darCenis waxalisebiTa da xelSeuxeblobiT; meore,
mosamsaxureTa `damSvideba~ maTi Semosavlebis Semcirebisa da
samsaxuridan gaTavisuflebis Taobaze, rac xels uwyobs
samewarmeo saqmianobis Cveul ritmSi warmarTvas; mesame, kompaniis

1216 Sead. Fleischer, Sussman, Takeover Defense, vol. I, chap. 5, 2000, P. 108-125.
1217 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 67.
1218 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 68-69.
1219 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 63-64. Sead. Friedlander,The
Delaware General Corporation Law and Takeovers: Overturn Time-Warner Three Different Ways, 33
Del. J. Corp. L., 2008, P. 636-637.
1220 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 168.
1221 `mosamsaxureTa~ Soris moiazreba ara mxolod sawarmos muSaxeli, aramed
menejmentSi momuSave direqtorebi da aRmasrulebeli oficrebi. ix. Fleischer,
Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 11.
1222 Tu, ra Tqma unda, misi korporaciuli marTva saukeTeso praqtikis
standartebs Seesabameba.
1223 Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 5.
1224 Hannes, Takeover Defenses, 2008, P. 256.
1225 Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 12.
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niWieri menejmentis samomavlo muSaobis perspeqtiviT, an Tu is
dauflebul iqneba Sepirebuli anazRaurebis micemiT; dabolos,
meoTxe, mosamsaxureTaTvis nebadarTulobiT, dauflebis Sesaxeb
ofertis gakeTebis SemTxvevaSi, kompaniis da aqcionerebis
saukeTeso interesTa kuTxiT moqmedebaze, pirovnuli
sargeblianobisken gadaxris gamoricxviT.1226 aRsaniSnavia, rom
msgavsi tipis zogadi sargeblianobis gansazRvra dauflebisgan
Tavdacvis an misi aridebis saSualebas, rogorc aseTs, ar
warmoadgens.1227 is, upiratesad, icavs mosamsaxureTa safuZvlian
gonivrul molodinebs; icavs maTTvis saxelSekrulebo
debulebaTa safuZvelze daTqmul anazRaurebis Sesaxeb dapirebebs;
xels uSlis ekvaiers samizne sazogadoebaSi anazRaurebisa da
Semosavlebis miRebis danergili praqtikis flustraciaSi da
icavs daqiravebul subieqtebs dapatronebis Sedegad
xelSekrulebis daugegmavi Sewyvetis Sedegebisgan.1228,1229

zemoaRniSnuli SemTxvevis konkretul gamovlinebas
menejmentSi momuSave is ZiriTadi Zala warmoadgens, romelTa
qmedebebzec aris damyarebuli samizne sazogadoebis swori
korporaciuli Tu marketinguli marTva1230 da romelTa
interesebis erTgvari dazRveva korporaciasTan (anu
damqiravebelTan) konkretuli SeTanxmebis dadebiT xdeba. es
SeTanxmeba anazRaurebis1231 meTodia, romelic SeiZleba
gaTvaliswinebul iqnes sasamsaxure xelSekrulebaSi an
gancalkevebuli1232 SeTanxmebiT.1233 Sesabamisad, drois konkretul
diapazonSi moqmedebis iuridiuli Zala aqvs.1234 misi mTavari
ganmsazRvreli faqtori SeTanxmebis debulebebia, romlis
Tanaxmad, menejersa Tu aRmasrulebel direqtors dauflebis

1226 Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 5.
1227 aris Tu ara `oqros paraSuti~ TavdacviTi saSualeba, iuridiul doqtrinaSi
sadebato sakiTxia. arsebobs Sexeduleba, rom is, upiratesad, samizne kompaniis
aqcionerTa da menejmentTa Soris dauflebis etapze interestTa konfliqtisgan
Tavis aridebis saSualebas warmoadgens. interestTa konfliqtis acilebis
meTodis sailustraciod sainvesticio portfolios diversificireba
gamoiyeneba. Tu aseTi taqtikis samizne subieqtad sakmao raodenobis
TanamSromelia moniSnuli, es ekvaieri korporaciis dauflebis xarjebs sakmaod
gazrdis. ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 670-671.
1228 Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 6.
1229 CamoTvlil garemoebebs samizne sazogadoebis mosamsaxureTa samsaxurebrivi
poziciebis daTmobis an restruqturizaciis `rbil~ da `umtkivneulo~
ganxorcielebas moicavs, ris gamoc, mas ~parachute~ uwodeben, rac
Sinaarsobrivad paraSutiT usafrTxo daSvebas gulisxmobs.
1230 SemTxvevas, rodesac menejmentis ZiriTadi personalis erTgvari dazRveva
xorcieldeba dauflebis SedegTa mimarT, “golden parachute” ewodeba. ix. Lipton,
Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 13.
1231 anazRaurebis es meTodi, sagadasaxado kuTxiT, dabegvrad saSualebas
warmoadgens. msgavsi tipis kompensacia Cveulebriv Semosavals warmoadgens,
Sesabamisad, jdeba dabegvrad kategoriaTa ricxvSi. ix. Thomson, Business Planning For
Mergers and Acquisitions,  2th ed., 2001, P. 1035.
1232 Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 14.
1233 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 12.
1234 SeTanxmebis debulebaTa moqmedebis tipiuri magaliTi  erTi wlidan sam
wlamde periodia. ix. Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 14-15.
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Sedegad gaTavisuflebis an misi uflebamosilebis specialurad
gansazRvruli drois gasvliT Sewyvetis gamo, debulebiT
dadgenili anazRaureba unda mieces.1235 msgavsi tipis SeTanxmeba
kontrolis Secvlis Sedegebis neitralizirebisTvis sazogadoebis
mosamsaxureTa daculobis erTgvar sagarantio meqanizms
warmoadgens. amitom, mas `sargeblis daculobasac~ an `sargeblis~
gegmas uwodeben.1236 SeTanxmebis debulebaTa amoqmedeba samizne
sazogadoebaSi kontrolis Secvlis Semdgom iwyeba.1237 menejmenti
aseTi SeTanxmebiT im SemTxvevis prevencirebas aRwevs, rodesac mas
SeiZleba aRar undodes sxva mesakuTris/makontroleblis
daqvemdebarebaSi samewarmeo saqmianobis warmarTva, minimum, ndobis
da TanamSromlobiTi staJis ararsebobis gamo, gansxvavebiT wina
mesakuTresTan Camoyalibebuli urTierTobebisgan.1238

dauflebisgan Tavdacvis ukanaskneli saSualeba korporaciis
organizaciul, strategiul da struqturul elementTa, erTi
mxriv, samizne sazogadoebis dauflebis ofcionis gaZvirebiT
cvlilebaTa prevencirebas axorcielebs da misi Tavdapirveli
formiT SenarCunebis sagarantio taqtikur meqanizms ganekuTvneba,
xolo, meore mxriv, samizne sazogadoebis personals (viwro
gagebiT), korporaciis strategiul struqturul elementTa
(kontrolis) cvalebadobis Sedegad gamowveuli organizaciuli
mowyobis (menejmentis, mosamsaxureTa) modificirebis SedegTa
saTanado kompensirebis miRebis SesaZleblobas aniWebs.

3.4.3.3.3.3.4. `mwvane safosto yuTis~ taqtika (~greenmail~)

Tavdacvis meqanizmTa CamonaTvali, teqnikurad mraval
elementiani Semadgenlobis gamo, faqtobrivad, legionia. bordis
kompetenciaSi daweril da dauwerel uflebaTa1239 miznobrivi
definicia Tavdacvis saSualebaTa konkretul meTods ayalibebs.
meTodis Sinaarss direqtoratis mier sazogadoebis
gamoTavisuflebuli fuladi nakadis gankargva da amiT
arasasurveli SeZenisgan TavdacviTi strategiis SemuSaveba
ayalibebs.1240

samizne sazogadoebis aqciaTa sakontrolo paketis Sesaxeb
satendero ofertis gakeTeba `sapasuxo~ qmedebas moiTxovs.1241

arsebobs ori tipis sapasuxo qmedeba: Tavdacvis taqtika anu
dauflebis mcdelobis ganeitraleba da ofertze modificirebuli

1235 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 13.
1236 Fleischer, Sussman, Takeover Defense, vol. I, chap. 7, 2000, P. 9-10.
1237 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 670.
1238 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 671.
1239 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010, P. 406-407.
1240 Haas, Corporate Finance, 2011, P. 709.
1241 aRsaniSnavia, rom samizne kompanias SeuZlia sawesdebo doneze `mwvane
safosto yuTis~ taqtikis anti-taqtika SeimuSaos. kerZod, SesaZlebelia, rom
samizne sazogadoebis wesdebaSi gansazRvros, rom ekvaieris sakuTrebaSi
arsebul xmis uflebis mqone aqciaTa Sesyidvis uflebamosileba direqtorats
mxolod aqcionerTa krebis gadawyvetilebis SemTxvevaSi eqneba. ix. Fleischer,
Sussman, Takeover Defense, vol. I, chap.6, 2000, P. 52-54.
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aqceptis gakeTeba.1242 `mwvane safosto yuTis~ taqtika pirvel
kategorias ganekuTvneba da is postSeTavazebis TavdacviTi
taqtikaa.1243 mas Semdeg, rac samizne sazogadoebis mimarT
dafiqsirdeba dauflebis Sesaxeb SeTavazeba, samizne sazogadoebis
direqtorats SesaZlebloba aqvs sapasuxo `dartyma~ miayenos
`raiders~. bordis gadawyvetilebiT, Tavdacvis meqanizmad, ekvaieri
korporaciis im aqciaTa premiumfasad SeZena xdeba, romelsac
samizne sazogadoebaSi `mtruli~ dauflebis potenciuri
ganmaxorcielebeli kompania flobs.1244 taqtikis realizeba
korporaciis Tavisufali saxsrebiT formirebuli fondidan
xorcieldeba. aqciaTa gamosyidvis Sedegad, samizne sazogadoeba
aRar dgas potenciuri SemZenis arasasurveli dauflebis safrTxis
winaSi, radgan is sazogadoebaSi aqciaTa pakets aRar flobs.1245

mocemul pirobaTa Tanwyobis problemuri sakiTxi1246 direqtorTa
fiduciuri movaleobebis daculobasa da tranzaqciis dasrulebis
Semdeg samizne sazogadoebis aqciaTa Rirebulebis mkveTri
dacemaa.1247 direqtorati valdebulia daamtkicos, rom gamosyidva
ganxorcielda korporaciis saukeTeso interesebidan
gamomdinare.1248 winaaRmdeg SemTxvevaSi, maT business judgement rule ar
daicavT.1249 agreTve, mis uaryofiT mxares warmoadgens
sagadasaxado dabegvris reJimSi moqceva.1250 aSS-is sagadasaxado

1242 `oqros paraSuti~, momwamlavi abi~ da, nawilobriv, `zvigenis mogeriebis~
taqtika, ZiriTadad, modificirebuli aqceptia gaumjobesebuli pirobebiT.
1243 Hannes, Takeover Defenses,  2008, P. 264-265.
1244 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 175.
1245 Tumca, potenciuri SemZenis aqciaTa SeZeniT `gaZevebam~, SeiZleba, sxva
korporaciebSi dauflebis cduneba warmoSos. ix. Gevurtz,Corporation Law, 2th ed., 2010,
P. 708.
1246 mocemuli taqtikis zogierT problemur sakiTxTan dakavSirebiT, ix. Gilson,
The Law and Finance of Corporate Acquisitions, 1986, P.736-738.
1247 Fleischer, Sussman, Takeover Defense, vol. I, chap. 8, 2000, P. 19-20.
1248 Polk Good-is winaaRmdeg saqmeSi, sasamarTlom direqtorTa mier
ganxorcielebuli ~greenmail~-is gadaxda business judgement rule-iT dacul sferod
ganixila. ix. Polk v. Good, 507, A.2d 531 (Del. 1986).
1249 `mwvane safosto yuTis~ tranzaqciis Sesaxeb erT-erT yvelaze cnobil
gadawyvetilebaSi, sasamarTlom, korporaciis kapitaliT sakuTari aqciebis
gamosyidva sazogadoebis makontrolebel Tanamdebobaze darCenis `SiSveli
survilis~ Sedegad cno, rameTu is ar emsaxureboda korporaciis saukeTeso
interesebs. ix. Heckman v. Ahmanson, 214 Cal. Rptr. 177 (Ct. App. 1985).
1250 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 1038-1039.
saqarTvelos sagadasaxado kodeqsi sakuTari aqciebis Sesyidvis regulaciebs
ar awesebs. imisaTvis, rom msgavsi tipis transferi dabegvris reJimSi moeqces,
aucilebelia dasabegri mogebis arseboba. dasabegri mogeba gamoiTvleba
erTobliv Semosavalsa da sagadasaxado gamoqviTvebs Soris sxvaobiT.
erToblivi Semosavali gamoiTvleba saqarTveloSi arsebuli wyarodan da mis
farglebs gareT arsebuli Semosavlebis jamisgan. erToblivi Semosavlis erT
segments ekonomikuri saqmianobiT miRebuli Semosavali warmoadgens.
ekonomikuri saqmianobiT miRebul SemosavalTa Soris aRsaniSnavia aqtivebis
realizaciidan miRebuli Semosavali. vinaidan `mwvane safosto yuTis~ taqtikis
dafinanseba korporaciis Tavisufali saxsrebiT formirebuli fondidan
xorcieldeba, xolo msgavsi fondi materialuri aqtivis kategoriaSi Sedis,
logikuria, rom sakuTari aqciebis gamosyidviT, risTvisac kompania aqtivs
iyenebs, fiqsirdeba ekonomikuri Semosavali aqciebis saxiT. miuxedavad imisa,
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kanonmdeblobaSi 1986 wels Sesuli cvlilebiT, aikrZala
nebismieri raodenobis Tanxis gankargva, romelic sakuTari
aqciebis gamosyidvas ukavSirdeba1251 (ra Tqma unda mtruli SeZenis
dros), xolo 1987 wels kongresis mier dawesebul iqna 50%-iani
mogebis an sxva Semosavlos sagadasaxado valdebuleba, romelic
ar aris yvela aqcionerTa mimarT igive pirobebiT gadaxdili anu,
Tu gamosyidvis samizne obieqts yvela aqcioneri ar
warmoadgens.1252 miuxedavad zemoaRniSnulisa, doqtrinaSi arsebobs
Sexeduleba, rom ~greenmail~ aris socialurad sasargeblo movlena,
romelic, saboloo jamSi, korporaciis Rirebulebas zrdis.

`grinmeilis~ gamoyenebis Sedegad korporaciis organizaciul
struqturul erTeulebSi cvlileba ar xorcieldeba. is, rogorc
wesi, swored aseTi mosalodneli organizaciuli struqturuli
cvlilebebis sawinaaRmdegod aris mimarTuli.  mis sapirispirod,
korporaciis strategiul elementebSi, kapitalis struqturisa da
qonebis urTierTmimarTebiT balansSi garkveuli koreqtivebi
Sedis. xdeba korporaciis mier mesame pirze gacemuli aqciebis
SeZena GTavad sazogadoebis mier (kapitalis struqturuli
cvlilebis gareSe). sazogadoeba aqciaTa SesaZenad iyenebs
korporaciis specialur fonds, romelic gamoTavisuflebuli
fuladi saxsrebiT aris formirebuli. anu, SeZena sazogadoebis
qonebrivi erTeulis Semcirebis xarjze xdeba, radgan SenaZeniT,
faqtobrivad, kapitalis struqtura da ganTavsebul aqciaTa
raodenoba ucvleli rCeba, magram kompaniidan xdeba substanciuri
fuladi saxsrebis gadineba, rac, sabolood, aqciaTa Rirebulebis
Semcirebas iwvevs.

3.4.3.3.3.3.5. kapitalis restruqturizacia, rogorc
arasasurveli SeZenisgan dacvis strategia

dauflebisgan Tavdacvis taqtikaTa urTierTmimarTeba
cxadyofs, rom zogierTi maTganis Sinaarsobrivi elementebi
urTierTdamxmare, urTierTmkveTi an urTierTSemavsebeli xasiaTis
matarebelni arian. msgavsi fenomenia kapitalis struqtura.1253

arasasurveli SemZenisgan Tavdacvas samizne sazogadoeba, xSirad,
sakuTari SesaZleblobebiT cdilobs, risTvisac is Tavad gamodis

rom sawarmos arsobrivad araferi emateba, radgan is xdeba sakuTari Tavis
movale, saxezea erToblivi Semosavlis maformirebeli segmentis Sinaarsobrivi
mocemuloba, anu tranzaqcia xdeba dabegvris obieqti. Sesabamisad, qarTuli
kanonmdeblobis mixedviT, Tavdacvis RonisZiebad ~greenmail~-is gamoyeneba
sagadasaxado kuTxiTac wamgebiani iqneba. ix. saqarTvelos sagadasaxado kodeqsi,
me-8 muxlis me-2 da me-15 nawili, 97-e muxlis pirveli nawili, me-100 muxli da
102-e muxlis pirveli nawilis b) punqti.
1251 ix. juReli, kapitalis dacva saaqcio sazogadoebaSi, 2010, gv. 38-43.
1252 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 176.
1253 dauflebisgan Tavdacvis kidev erTi radikaluri zoma samizne sazogadoebis
reinkorporirebaa. reinkorporacia xdeba iseTi samarTlebrivi regulirebis
qveyanaSi (StatSi), romelsac dauflebis sawinaaRmdegod mkacri sakanonmdeblo
normebi aqvT. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 251-
258. reinkorporirebasTan dakavSirebiT, ix. Rock, Davies, Kanda, Kraakman, Fundamental
Changes, in: The Anatomy of Corporate Law, 2nd edition, 2009, P. 214-218.
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~white knight~-is rolSi. is cdilobs Tavi daicvas da gazardos
aqcionerTa da kompaniis Rirebuleba biznes strategiebis
efeqturi realizirebis saSualebiT. restruqturizacia1254 da
rekapitalizacia miznis miRwevis SesaZlo variantTagan erT-erTi
yvelaze realuria.1255,1256 maTi ganxorcielebis realuroba
sawarmos mocemul mdgomareobaze, mis struqturaze, wesdebasa da
maregulirebel sakanonmdeblo normebzea damokidebuli.1257 amis
mixedviT keTdeba arCevani rogori struqturuli cvlilebis
ganxorcielebaa sasurveli:  aqcionerTa gadawyvetilebis
saWiroebis daweseba; konkretuli raodenobis Tanxebis
akumulirebis SesaZlebloba an nameti Tanxis reinvestireba;
saangariSgebo Sedegebze gaTvlili struqturuli cvlileba;
valdebulebebis aRebis arsebuli sakanonmdeblo SezRudvebis
mxedvelobaSi miReba; aqcionerTa protestis uflebis
sakanonmdeblo arseboba Tu sagadasaxado faqtor-garemoebebze
gadamisamarTeba.1258

korporaciis strategiuli elementis, kapitalis Secvla anu
rekapitalizaciis ganxorcieleba, gavrcelebul saSualebas
warmoadgens, romlis realizebisTvis Serwymis an
reklasificirebis struqtura gamoiyeneba.1259 SerwymiT
rekapitalizaciis dros, xdeba samizne sazogadoebis Cveulebriv
aqciaTa konvertireba fulSi (an kombinirebulad fulsa da
sesxSi) da axali (`gadarCenili~) kompaniis Cveulebriv aqciebSi.
misi Sebrunebuli varianti reklasificirebaa. kapitalis
restruqturizeba reklasificirebiT niSnavs, rom samizne
sazogadoebis wesdebaSi cvlilebebis SetaniT, xdeba Cveulebriv
aqciaTa reklasificireba privilegirebul aqciebSi, romelic,

1254 restruqturizaciaSi igulisxmeba sazogadoebis gayofa, misi romelime
samewarmeo saqmianobis mimarTulebis gayidva an Svilobili sawarmosTvis
gadacema, mTliani an nawilobrivi likvidacia, aqciaTa gamosyidva da
rekapitalizacia. ix. Fleischer, Sussman, Takeover Defense, vol. I, chap.13, 2000, P. 3.
1255 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 174.
1256 magram, rekapitalizaciis Tavdacvis meqanizmad miCneva yvela SemTxvevaSi ar
xorcieldeba. magaliTad, 1996 wels, delaveris uzenaesma sasamarTlom samizne
sazogadoebis aqcionerTa 50%-iani mxardaWeriT miRebuli rekapitalizaciis
gadawyvetileba, romelic korporaciaze maT kontrols amyarebda, ar
daakvalificira TavdacviT qmedebad. ix. Williams v. Geier, 671, A.2d 1368, (Del. 1996).
1257 magaliTad, kapitalis restruqturizacia, e.w. Dual-Class-is saxiT aSS-is
fasiani qaRaldebis bazris kanonmdeblobiT akrZalulia. ix. Hannes, Takeover
Defenses, in: Mergers, Acquisitions and Corporate Restructuring, (edit. Vishwahath, Krishnamurti),
2008, P. 255. msgavsi regulaciaa qarTul kanonmdeblobaSi, aSS-sgan gansxvavebiT,
sakorporacio kanonmdeblobaSia mocemuli. kerZod, mewarmeTa Sesaxeb kanonis
52-e muxlis 11 punqti `sajaro~ ss-is aqciaTa reklasificirebasa da uflebriv
restruqtuirebas krZalavs.
1258 Fleischer, Sussman, Takeover Defense, vol. I, chap.13, 2000, P. 4.
1259 `mokle Serwymisa~ da korporaciaTa reklasificirebis dros SezRudulad
gamoiyeneba aqcionerTa protestis ufleba. ufro swored, pirvelis SemTxvevaSi
SezRudulad, xolo meores SemTxvevaSi saerTod ar xdeba am uflebebze
apelireba. igive mdgomareobaa samizne sazogadoebis mier sakuTari aqciebis
Sesyidvis satendero SeTavazebisas, radgan, misi perspeqtividan, aseTi oferti
ar aris tranzaqcia. Sesabamisad, ar xdeba aqcionerTa uflebebis daculoba. ix.
Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 4,72-76.



160

etapobrivad, gamoisyideba naRdi fuliTa (an misi ekvivalentiT e.i.
sesxiT an qonebiT) da axali Cveulebrivi aqciebiT. menejmenti
xSirad Tavs ikavebs sasesxo fuladi nakadebis an naRdi fulis
miRebisgan da axali aqciebis miRebas amjobinebs. amasTan, aqciaTa
gacvlis kursi, romelic axal aqciaTa Sefasebul sabazro
Rirebulebazea dafuZnebuli, gamoiTvleba ise, rom samizne
sazogadoebis menejmentis mier miRebuli saerTo anazRaureba
(consideration) amave sazogadoebis (sajaro) aqcionerTa mier
miRebuli Semosavlis ekvivalenturia. es struqturuli
cvlilebebi, rogorc wesi, aqcionerTa saerTo krebis
gadawyvetilebas moiTxovs,1260 ZiriTadad, kvalificiuri
umravlesobiT.1261

rekapitalizaciis dafinansebis wyaro `leverijia.~
Sesabamisad, axali kompania, romelic Serwymis Sedegad yalibdeba,
upiratesad, sasesxo1262 kapitalizaciis formis matarebelia. Tavis
mxriv, sesxis aReba kapitalis struqturis Secvlis saukeTeso
saSualebas warmoadgens.1263

kapitalis restruqturizacia dauflebisgan dacvis
mniSvnelovani berketia im SemTxvevaSi, Tu sasesxo dafinansebiT
formirebuli kapitalis mesakuTre aqcionerTa profili
Seicvleba. kerZod, Tu samizne sazogadoeba xmis uflebis mqone
aqciaTa ZiriTad nawils rekapitalizaciis dasafinanseblad mesame,
e.w. megobrul pirs (~white square~) mihyidis, maSin es potenciur
`mtrul~ SeZenas gaaneitralebs.1264

dasasrul, rekapitalizaciis Sedegad, samizne sazogadoebas
ezrdeba sasesxo valdebulebebi da gardaiqmneba maRali
`leverijis~ mqone kompaniad. es ki mizezobriobis myari jaWviT
aris dakavSirebuli fuladi nakadis sasesxo valdebulebebis
dasakmayofileblad gadinebasTan. fuladi saxsrebis moZieba
operaciuli da kapitalis xarjebis SemcirebiTa da, zogjer,
qonebis gasxvisebis safuZvelze xorcieldeba. agreTve,
rekapitalizebuli sazogadoebis menejmentis wilobrivi
maCvenebelis ramdenjerme gazrdis Sansi realuri xdeba.1265

1260 aqcionerTa krebis gadawyvetilebis miRebisgan Tavis aridebis saSualebaa,
Tu samizne sazogadoebis aqcionerebi eqstraordinalur dividends fuliT an
debetiT miiReben. isini SedarebiT dabali Rirebulebis mqone Cveulebrivi
aqciis mflobelebi xdebian axal, `leverejirebul~ kompaniaSi. aRniSnuli
restruqturizacia emsaxureba aqcionerTa Rirebulebis zrdas maTi wliuri
Semosavlebis zRvruli maCveneblis zrdiT, romelic debetis aqciaSi (equity)
gadacvlis Sedegad miiRweva. wilTa Semcirebis bazisze izrdeba erTi aqciidan
gamomuSavebuli Semosavali. ix. Fleischer, Sussman, Takeover Defense, vol. I, chap.13, 2000, P.
5, 13-14.
1261 Fleischer, Sussman, Takeover Defense, vol. I, chap.13, 2000, P. 5.
1262 sesxis aRebis saWiroeba axali aqciebis gamoSvebis dafinansebisTvis
xorcieldeba. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 176-
178.
1263 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 174.
1264 Fleischer, Sussman, Takeover Defense, vol. I, chap.13, 2000, P. 25-36.
1265 Fleischer, Sussman, Takeover Defense, vol. I, chap. 13, 2000, P. 6-7. es miiRweva maSin, Tu
rekapitalizaciis Sedegad menejmentis anazRaurebis saxed, fulis nacvlad,
axali aqciebi ganisazRvreba. mag., A kompanias aqvs 1000 ganTavsebuli aqcia,
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3.4.3.3.3.3.6. dauflebisgan dacvis sxva saSualebaTa
ganmartebisTvis

ZiriTadi TavdacviTi strategiebis garda, romelTa Soris
arCevanis gakeTeba direqtorTa kompetenciaSi Sedis, rasac isini
fiduciur movaleobaTa da Tavdacvis meqanizmis adekvaturobis
sinTezuri analiziT unda axorcielebdnen, arsebobs arasasurveli
dauflebisgan dacvisa Tu prevenciis kidev ramdenime saSualeba.

Tavdacvis taqtikaTa Soris erT-erTi yvelaze tendenciuri
gamovlinebaa ~Pac man~-is taqtika.1266 misi gamoyenebis
Sinaarsobrivi datvirTva SemZeni sazogadoebis aqciaTa imaze adre
SesyidvaSi mdgomareobs, vidre Tavad ekvaieri kompania samizne
sazogadoebis ganTavsebul aqciaTa `mtrul~ SeZenas
daasrulebdes.1267 sapasuxo SeZenis ganxorcieleba, aseve, `mtruli~
SeTavazebiT xdeba.1268 Tu orive sazogadoeba warmatebiT
daasrulebs TiToeulis sakontrolo paketis SeZenas, maSin arc
erT maTgans ar eqneba xmis micemis gamoyeneba im aqciebis mimarT,
romelTac isini meore sawarmoSi floben. misi ritorika aseTia:
`patara Tevzi did Tevzs Semoutrialdeba da cdilobs mis
gadaylapvas, sanam didi Tevzi gadaylapavs mas~.1269

`mtruli~ satendero SeTavazebis miRebis Semdeg, Tu
direqtoratis gankargulebaSi efeqturi Tavdacvis saSualeba ar
aris da aSkaraa, rom samizne sazogadoeba Tavs ver daicavs
arasasurveli SeZenisgan, maSin samizne sazogadoebis menejmenti
konkurenti SemZenis, e.w. White knight moZebnas iwyebs. Ges ukanaskneli
samizne sazogadoebasTan aqciaTa SeZenis Sesaxeb molaparakebas
awarmoebs, anu xdeba `mtruli~ SemZenis Canacvleba `megobruli~
mesame piris mier.1270 Tavdacvis am meTodis mizani samizne
sazogadoebis damoukidebeli arsebobis SenarCuneba ar aris.
miuxedavad imisa, rom Sedegi erTi da igive dgeba – samizne
sazogadoeba wyvets arsebobas, realurad, korporaciis Sesyidva
arasasurveli mesame pirisgan aRar xdeba.1271

saidanac 75 menejmentis sakuTrebaSia. rekapitalizaciis pirobebis Tanaxmad,
sajaro aqcionerebi, romelTa sakuTrebaSi 925 aqciaa, uflebamosilni arian
TiToeuli aqcia gadacvalon 8$ naRd fulze, 2$ debetze da erT axal aqciaze,
romlis dagegmili sabazro Rirebuleba 2.50$ Seadgens. Sedegad, erTi aqciis
saerTo Rirebuleba 12.50$. menejments, romelic flobs 75 aqcias, SeuZlia, TiTo
aqciaSi miiRos 5 axali aqcia (erTi Zveli aqciis Rirebuleba 12.50$, xolo axali
aqciis - 2.50$, 12.50:5=2.50) ), im pirobiT, rom aqcionerebis anazRaurebis saxed
naRdi fuli an debetia gankuTvnili, xolo menejmenti Rebulobs mxolod axal
aqciebs. Sedegad, rekapitalizirebuli korporaciis aqciaTa raodenoba 1300-mde
aRwevs, saidanac menejmentis sakuTrebaSi 375 aqciaa. aqciaTa raodenobrivi
maCveneblis cvalebadoba wilobriv maCvenebelze 21.5%-is matebiT aisaxa:
rekapitalizaciamde periodSi menejmentis sakuTrebaSi 7.5% iyo, xolo post-
rekapitalizaciis etapze misi wilobrivi maCvenebeli 29%-s aRwevs.
1266 Hannes, Takeover Defenses, 2008, P. 252.
1267 Gevurtz,Corporation Law, 2th ed., 2010, P. 708.
1268 Lipton, Steinberger, Takeovers & Freezeouts, 2002, chap.6., P. 239-245.
1269 Haas, Corporate Finance, 2011, P. 711.
1270 Hannes, Takeover Defenses, 2008, P. 253.
1271 Haas, Corporate Finance, 2011, P. 710.
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samizne sazogadoebas SeuZlia gamouSvas sakmaod didi
raodenobis aqciebi, riTic ekvaieris procentul monawileobas
Seamcirebs. amasTan, gamoSvebul aqciebs gadascems SedarebiT
`megobrul~ mesame pirs, e.w. White square-is. mesame pirTan ideba
`umoqmedobis xelSekruleba~ (~standstill agreement~), romlis mTavar
pirobaa, rom (a) Semsyidveli piri SezRudulia aqciaTa samomavlo
realizirebis SesaZleblobiT; (b) SeTanxmeba krZalavs
sakontrolo uflebis samizne sazogadoebis samewarmeo
saqmianobaze zegavlenis kuTxiT gamoyenebas; (g) samizne
sazogadoebas itovebs xelSekrulebis Seewyvetis calmxriv
SesaZleblobas, Tu SemZeni gadawyvets aqciaTa gayidvas; (d)
SeTanxmebiT, SemZeni valdebulia mis sakuTrebaSi arsebuli
aqciebis xmis ufleba imgvarad gamoiyenos, rogorc samizne
sazogadoeba miuTiTebs. sanacvlod, SemZeni samizne sazogadoebis
bordSi warmomadgenlobiT uflebas iRebs.1272

dacvis prevenciuli kombinaciuri meTodia, e.w. lock-up taqtika.
misi yvelaze gavrcelebuli gamovlinebaa ~crown jewel~.1273 samizne
sazogadoebis menejmentma SesaZlebelia, arasasurveli SeZenis
prevencirebis mizniT, mesame pirs SesTavazos ZiriTadi qonebis an
biznesis saqmianobis mimarTulebis SeZena morigebaze dafuZnebul
fasad im SemTxvevaSi, Tu samizne sazogadoebas mouwevs `mtruli~
SeZenisgan `gaqceva~.1274 `Camketi~ SeTanxmebis miRweva SesaZlebelia
~White knight~-Tan, romelsac mTliani kompaniis SeZenas SesTavazebs
samizne sazogadoeba. Sedegad, samizne sazogadoeba ekvaierisTvis
naklebad mimzidvel obieqtad gardaiqmneba. amitom, aseT
SeTanxmebas ~lock-up~ xelSekruleba ewodeba.1275

dabolos, `raideris~ konkurenti SemZeni kompaniis moZebnis
sanacvlod, SesaZlebelia samizne sazogadoebam kapitalis bazarze
ganTavsebuli sakuTari aqciebis gamosyidvis Sesaxeb satendero
SeTavazeba gaakeTos.1276 es taqtika dauflebis srulad Tavidan
acilebis meTodur midgomas ar warmoadgens, Tumca SemZenisTvis
dauflebis Sedegad warmoSobil sinergizmis efeqts ekonomikur
Rirebulebas ukargavs. ekvaiers kidev SeuZlia gaakeTos satendero
SeTavazeba im aqciaTa Sesyidvis Sesaxeb, romelic samizne
sazogadoebas darCa.1277 misi gamoyenebiT, samizne sazogadoebis
menejmenti imedovnebs `raiderisTvis~ konkurentuli garemoebis
Seqmnas da darCenili aqciebis maRal fasad gayidvas. miuxedavad
amisa, samizne sazogadoebis ganTavsebul aqciaTa raodenoba

1272 Gilson, The  Law and Finance of Corporate Acquisitions, 1986, P. 672.
1273 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 178-180.
1274 Haas, Corporate Finance, 2011, P. 709.
1275 Gevurtz,Corporation Law, 2th ed., 2010, P. 710. Sead. Fleischer, Sussman, Takeover Defense, vol.
I, chap. 13, 2000, P. 23-24.
1276 samizne sazogadoebis mier `raideris~ sakuTrebaSi arsebul aqciaTa
gamosyidvas racionaluri samewarmeo mizani unda gaaCndes. ix. Unocal Corp. v. Mesa
Petrolium Co., 493 A.2d 946, (Del. 1985).
1277 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 173.
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minimalur maCveneblamdea dayvanili sakuTari aqciebis gamosyidvis
Sedegad.1278

3.4.4. SeZenis finansuri aspeqtebi: finansuri angariSi da
anazRaurebis saSualebebi

3.4.4.1. finansuri angariSis adgili korporaciul kombinaciaTa
procesSi

damkvidrebuli wesia, rom ekvaieri kompaniis mier sxva
sazogadoebis gacemuli aqciebis substanciuri SeZenis SemTxvevaSi
man (ekvaierma) unda waradginos finansuri angariSi, romelic
dafuZnebulia sazogadoebis sabalanso monacemebze, fuladi
nakadebisa da Semosavlebis Sesaxeb dokumentebze.1279 `Ria~
korporacias sakanonmdeblo doneze moeTxoveba afirmatuli
informaciis gaxsniloba angariSvaldebulebis koordinirebuli
meqanizmebis saSualebiT.1280 finansuri angariSgeba Sida
kontrolis ganxorcielebis samarTlebrivi saSualebaa.1281

finansuri aRricxvisa da angariSgebis1282 dokumentTa
safuZvelze tranzaqciis Rirebulebis finansuri aspeqtebis
gamoTvla M&A-is Semadgeneli nawilia. finansuri aRricxva
sawarmos finansuri mdgomareobis Sesaxeb monacemebs konkretuli
(wliuri an kvartaluri) periodisTvis  asaxavs.1283 finansuri
angariSgebis ekonomikuri gavlena posttranzaqciuli xasiaTis
matarebelia.1284 misi mTavari daniSnuleba ekvaieri sazogadoebis
finansur mdgomareobaze tranzaqciis samomavlo gavlenis
determinaciaa. korporaciis Rirebuleba gamoiTvleba misi
sididisa da samomavlo SemosavalTa realur perspeqtiulobaze
dayrdnobiT.1285 misi gamoTvlis umniSvnelovanes segments mimdinare
Semosavlebis Sesaxeb swori informaciis1286 xelmisawvdomoba

1278 Fleischer, Sussman, Takeover Defense, vol. I, chap. 13, 2000, P. 36-41. korporaciaTa
dauflebisgan dacvis kidev bevri saxeoba arsebobs dawyebuli `mosamsaxureTa
sakuTrebaSi arsebuli aqciaTa gegmidan~ (Esop) damTavrebuli `Camketi
ofcioniT~ (lock-up option), romelTa sruli amowurva SeuZlebelia. ix. Carney,
Mergers and Aqcuisitions, Cases and Materials, 2000, P. 613-615. maTi Semdgomi analizi
naSromis struqturas arasolidur saxes miscemda.
1279 Ferris, Drake, Accounting and Tax factors in Mergers and Acquisitions, 2008, P. 160-161.
1280 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 510-520.
1281 Hamilton, Rasmussen, Guide To Internal Controls, 2007, P. 41-46.
1282 aRsaniSnavia, rom finansuri angariSis Sedgenis kriteriumebis gamkacreba
aSS_Si enronisa da uordkomis fatalurma Sedegebma gamoiwvia, romelic,
zogadad, yvela `Ria~ korporaciis mimarT wardgenil moTxovnad iqca. ix. Bratton,
Rules, Principles, and the Accounting Crisis in the United States, in: After Enron, (edit. Armour,
McCahey), 2006, P. 265-295.
1283 Oesterle, Mergers and Acquisitions,  2006, P. 173.
1284 miuxedavad imisa, rom finansuri sakiTxebis gansazRvra da SeTanxmeba
SeZenis tranzaqciis Semadgeneli nawilia, misi upirvelesi daniSnuleba,
tranzaqciis Rirebulebisa da samomavlo Sedegebis savaraudo gamoTvlaa,
romelic saTanado principebze dayrdnobiT unda ganxorcieldes. ix. Earl,
Relationship of Financial Statement to Valuation, in: Financial and Accounting Provisions in
Acquistiions Agreements, ABA, 1999, P. 1-2.
1285 Haas, Corporate Finance, 2011, P. 119-147.
1286 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 257.
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warmoadgens.1287 Tavis mxriv, finansuri angariSgeba saerTo
principebze dayrdnobiT unda Sesruldes.1288

rac ufro maRalia mimdinare Semosavlebis maCvenebeli, miT
metia samomavlo Semosavlebi da kompaniis Rirebuleba. mimdinare
Semosavlebisa da samomavlo Rirebulebis urTierTmimarTebis
dadgena potenciuri tranzaqciis warmatebuli dagegmarebis
umniSvnelovanesi faqtoria.1289

1287 Oesterle, Mergers and Acquisitions,  2006, P. 173.
1288 principebi finansuri angariSgebis Sesrulebis wyaros warmoadgenen. aSS-Si
aseTi principebis ZiriTad wyaros `zogadi saangariSebo principebi~  (~Generally
accepted accounting principles” (“GAAP”)) warmoadgens. misi praqtikul seqtoramde
`mitana~ zogadi seqtoris iseTi umsxvilesi organizaciebis mier xdeba,
rogoricaa `finansuri angariSgebis standartebis bordi~ (~Financial Accounting
Standards Board” (“FASB”)), romelic SEC-is ufros BbuRalterTan erTad, sajaro
korporaciebis finansuri angariSgebis damatebiTi standartebis praqtikul
gamoyenebas uwyoben xels. ix. Oesterle, Mergers and Acquisitions,  2006, P. 174. FASB aris
damoukidebeli arasamewarmeo organizacia, romelic mTlianad kerZo
seqtoridan gaRebuli fuladi saxsrebiT aris dafinansebuli. ix. Depamphilis,
Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 470.
1289 korporacias aqvs mimdinare da samomavlo Rirebuleba, romelic erTi
obieqtis or sxvadasxva periodSi Sefasebas moicavs. is gamomdinareobs, e.w.
fulis Rirebulebis (~time value of money~) koncefciidan. momavali Rirebuleba
aris mocemuli periodisTvis arsebuli qonebis/fulis fasi momavalSi
konkretuli TariRisTvis. is aris ganxorcielebuli investiciis mier
gamomuSavebuli Semosavali mocemul drosa da momaval konkretul TariRs
Soris. samomavlo Rirebulis gansazRvrisTvis oTxi saxis informaciaa saWiro:
investirebuli Tanxis raodenoba; samomavlo konkretuli TariRi;
koeficienturi maCvenebeli, romliTac gamoiTvleba amJamindel da samomavlod,
SerCeul TariRs Soris misaRebi Semosavali; sixSire/perioduloba, rodesac
miRebuli Semosavlebis gaerTianeba moxdeba. magaliTad, Tu investors aqvs 10
000 lari da is erTi wliT mis anabarze Setanas gadawyvets,  romlis wliuri
nixri 5% iqneba, maSin investirebuli Tanxis samomavlo Rirebuleba 10 500 lars
Seadgens. rac Seexeba mimdinare (present value (PV)) Rirebulebas, is samomavlo
Rirebulebis meore mxares, Sebrunebul variants warmoadgens. mimdinare
Rirebuleba samomavlod erTianad misaRebi an gadasaxdeli fuladi saxsrebis
Rirebulebis dRevandeli Sefasebaa. magaliTad, ra Rirs is mTliani samomavlod
misaRebi an gadasaxdeli valuta dRevandeli kursiT?! anu, Tu investireba unda
ganaxorcieloT da samomavlod gsurT miiRoT 65 000 lari, ramdeni unda
daabandoT, rom miiRoT momavalSi 65 000 lari, anu ra aris misaRebi Semosavlis
dRevandeli Rirebuleba. Tu samomavlod, magaliTad, 13 wlis Semdeg misaReb
Tanxad aviRebT 65 000 lars, romlidanac investori 11% wliur Semosavals
elodeba, es ukanaskneli (11%) iqneba im fasdaklebis maCvenebeli, romliTac
momavalSi misaRebi Semosavali iklebs da daiyvanebaDdRevandel Rirebulebamde.
Sesabamisad, samomavlod misaRebi 65 000 laris dRevandeli Rirebuleba
gamoiTvleba PV=Xn : (1+k)n formuliT, sadac n aris is periodi, romlis
ganmavlobaSic unda moxdes investireba, Sesabamisad is aris (1+k)-is xarisxi da
ara namravli; k aris wliurad misaRebi Semosavali, xolo x –samomavlod
misaRebi fuladi saxsrebis jami. Sesabamisad, 65 000 laris dRevandeli
Rirebuleba iqneba 16 737. ix. Haas, Corporate Finance, 2011, P. 89-104; Klein, Coffee, Business
Organization and Finance, 10th ed., 2007, P. 322-326; Pinto, Branson., Understanding Corporate Law, 3rd

ed., 2009, P. 81-85. Sead. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 85-156;
Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 21-31. kompaniis RirebulebiTi
Sefaseba ki, qvemoT ganxiluli finansuri angariSgebis safuZvelze
xorcieldeba, romlis sizuste, sandooba da adekvaturoba investirebuli
kapitalis samomavlo Rirebulebis zusti gansazRvris SesaZleblobas iZleva.
informaciis Rirebulebis Sesaxeb, ix. Gilson, The Law and Finance of Corporate
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logikuria, rom Tu SemZen sazogadoebas finansuri segmentis
gamoTvla SeuZlia, mas amis ganxorcielebis meToduri midgomac
dasWirdeba.  korporaciul kombinaciaTa saangariSgebo meTodebi
klasificirdeba ramdenime mimarTulebiT. maTgan ori ZiriTadi
meTodia gamosayofi.

pirveli, tranzaqciis Sefaseba/angariSgeba `Sesyidvis
meTodiT~, e.w. purchase method da meore, `pulingis meTodiT~, e.w.
pooling method.1290 meToduri midgomis paralelurad, finansuri
aRricxvianobis gamoxatvis sabaziso dokumentTa saxeebi
konkretuli tranzaqciis mimarT maTi relevanturobis mixedviT
gamoiyeneba.1291 rac Seexeba meTodur midgomebs, maTi ori ZiriTadi
saxeobidan, amJamad, mxolod erTi, `Sesyidvis meTodi~ gamoiyeneba,
ramdenadac 2001 wels finansuri saangariSgebo standartebis
bordma1292 Serwymisa da SeZenis finansur saangariSo meTodad
mxolod ~purchase method~1293 datova.1294 amiT, FASB aTwleulebis
ganmavlobaSi arsebuli sadavo sakiTxi, Tu romeli meTodis
gamoyeneba iqneboda kombinaciaTa finansuri angariSis Sesadgenad
ufro perspeqtiuli da mizanSewonili, regulatoruli daTqmiT
gadaWra.1295

mokled, finansuri angariSgebis ganxorcielebis
proceduruli adgili pretranzaqciul qmedebaTa Soris dgas,
romelic, Sedegianobis mxriv, ekvaieri korporaciis finansur
maCveneblebze posttranzaqciuli efeqtis gaTvlis meTodur
midgomas warmoadgens.

3.4.4.2. `SeZenis meTodi~ – korporaciul kombinaciaTa fasis da
tranzaqciis Sedegebis angariSgebis meTodi

korporaciul kombinaciaTa Rirebulebis gamoangariSebis
daniSnuleba Sesrulebuli tranzaqciis Sedegad formirebuli an
rekonstruqtirebuli sawarmos ekonomikuri magnitudis

Acquisitions, 1986, P. 205-239. samomavlo da mimdinare Rirebulebis ekonomikuri
gamoTvlebis Sesaxeb, ix. Schanz, D., Schanz, S., Business Taxation and Financial Decition, 2011,
P. 13-36.
1290 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 63.
1291 sawarmos finansuri aRricxvis ZiriTadi dokumenturi gamovlinebis saxeebia:
(a) saSemosavlo dokumetni (earning statement), romelic mTliani Semosavlebis an
mogebis da danakargebis Sesaxeb informacias Seicavs; (b) sabalanso aRricxva
(balance sheet), romelic sawarmos aqtivebis, pasivebisa da mesakuTreTa wilis
koeficients Seicavs drois konkretuli periodisTvis da (g) fuladi nakadebis
Sesaxeb (statement of cash flows), romelic asaxavs sazogadoebidan fuladi saxsrebis
gadinebisa da Semodinebis tendencias mocemuli periodisTvis. ix. Oesterle, Mergers
and Acquisitions,  2006, P. 175-177.
1292 Financial Accounting Standards Board (“FASB”).
1293 cnobilia, aseve, rogorc “acquisition method.”.
1294 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 64.
1295 meTodTa Soris arCevanis gakeTeba garTulebuli iyo SedegTa uciloblad
swori gansazRvris SeuZleblobis gamo, rac akademiur wreSi sadiskusio
sakiTxs warmoadgenda. ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P.257-
259.
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gansazRvraSi mdgomareobs.1296 miznis miRwevis meTodTa
sxvadasxvaoba tranzaqciis struqturasa1297 da finansuri
angariSgebis Sesrulebis dadgenil standartebzea
damokidebuli.1298 im tranzaqciaTa mimarT, romlis drosac samizne
sazogadoebis aqciaTa 50%-ze metis SeZena xdeba, mxolod `SeZenis
meTodi~ unda iqnes gamoyenebuli.1299,1300

`pulingis meTodisgan~1301 gansxvavebiT,1302 romelic
kombinaciaSi monawile ori korporaciis buRaltruli aRricxvis
dokumentis, kerZod, sabalanso monacemebis (balance sheet) ubralo
konsolidirebul variants warmoadgens da ar moicavs
aramaterialuri qonebrivi sikeTis sabalanso monacemebSi
dafiqsirebis meqanizmebs, `SeZenis meTodi~ moiTxovs SeZenili
sazogadoebis qonebis revalvacias (gadafasebas)1303 gamosyidvis
fasis bazisze.1304 dasrulebuli tranzaqciis Sedegad SeZenili
qonebisa da gamoSvebuli aqciebis Sesaxeb arsebuli Canawerebis
SeZenis meTodiT gamoTvlas istoriuli Rirebulebis1305 ZiriTadi
principebi udevs safuZvlad. principTa diferencirebas

1296 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 258.
1297 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 696-700.
1298 SeZenis tranzaqciis RirebulebiTi gamoangariSebis sxvadasxva meTodis
gamoyeneba tranzaqciis sididesa da moculobazea damokidebuli. magaliTad, Tu
tranzaqcia samizne sazogadoebis ganTavsebul aqciaTa 20%>-is Sesyidvis
Taobaze ideba, maSin gamoiyeneba finansuri gamoangariSebis `Rirebulebis
meTodi~ (~Cost method~); Tu tranzaqcia samizne sazogadoebis aqciaTa 20%-dan
50%-mde meryeobs, maSin gamoiyeneba `aqciuri meTodi~ (~equity method~). ix. Oesterle,
Mergers and Acquisitions,  2006, P. 177-180.
1299 Oesterle, Mergers and Acquisitions,  2006, P. 181.
1300 gamonaklisia LBO, ramdenadac tranzaqciaSi monawile subieqtebi samizne
sazogadoebis substanciur, aqciaTa sakontrolo pakets an mniSvnelovan wils
floben sasesxo dafinansebiT SeZenamde. ix. Depamphilis, Mergers, Acquisitions, and Other
Corporate Restructuring Activities, 5th ed., 2010, P. 479-480.
1301 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 695-699.
1302 ix. Flom, Mergers & Acquisitions: The Decade in Review, 54 U. Miami L.Rev., 2000, P. 760-761.
1303 FASB 2001 wlamde uSvebda aramaterialuri qonebis asaxvas, ubralod SemZens
misi etapobrivi amortizaciis SesaZleblobas aZlevda. 2001 wlis Semdgom
korporacia veRar daqviTavs da is ubralod unda gadaafasos.
1304 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 64, 68.
1305 istoriuli Rirebuleba moicavs qonebis im fass, romelic SeiZleba
Semcirdes, Tu am qonebis ekonomikuri koncentracia Sesustdeba, anu is
eqvemdebareba amortizirebas. ix. Haas, Corporate Finance, 2011, P. 123. amitom,
istoriuli Rirebuleba zustad ver asaxavs iseT aramaterialur qonebriv
sikeTes, rogoric gudvilia, radgan, rogorc wesi, is amortizirebas ar
eqvemdebareba. ix. Oesterle, Mergers and Acquisitions,  2006, P. 182-183. gudvilis
amortizireba SesaZlebelia Semdeg SemTxvevaSi: Tu ekvaieri kompania samizne
sazogadoebis qonebriv monacemebs sabazro RirebulebasTan mimarTebiT ver
Seafasebs saTanadod, anu aRmoCndeba imaze naklebi Rirebulebis, vidre
tranzaqciis winaswar gaTvlas daedo safuZvlad, saxeze iqneba, e.w. zedmeti
gadaxda, gadafaseba (overpaid), maSin SemZen kompanias yovelwliuri ekonomikuri
Rirebulebis Sesustebis winaSe mouwevs gamklaveba, radgan mosalodnelia
gudvilis Rirebulebis Semcireba. gudvilis zarali saxezea, rodesac
korporaciuli kombinacia mosalodnen sinergizmis efeqts ar warmoSobs ix.
Haas, Corporate Finance, 2011, P. 126. Sead. Kraakman, Discounted prices as a reason for Acquisition,
in: Corporate Law and Economic Analysis, 1990, P. 39-64.
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tranzaqciis kompleqsuroba ganapirobebs.1306 Tu samizne
sazogadoebis qonebis SeZenis sanacvlod SemZeni fuls ixdis,
maSin, istoriuli Rirebulebis safuZvelze, SemZenis finansur
uwyisSi pirdapiri (gadaxdili) Rirebuleba dafiqsirdeba.1307

miuxedavad zemoaRniSnulisa, SeZenis meTodis arsi SeZenis
fasis gansazRvrasa da posttranzaqciuli kombinirebuli
sabalanso monacemebis zust gaTvlaSia. kerZod, SeZenis meTodis
Tanaxmad, ganisazRvreba samizne sazogadoebis Sesyidvis fasi an
mTliani SeZenis Rirebuleba. SeZenis meTodiT fasis
gansazRvrisTvis gamoiyeneba `Rirebulebis ganawilebis~1308 midgoma.
`ganawilebis~ midgomis gamoyenebiT, SeZenis meTodiT, xdeba jer
materialuri da Semdeg aramaterialuri wminda qonebrivi sikeTis
(net assets) gadacema SemZeni kompaniisTvis im fasad,1309 rac mas
nasyidobis xelSekrulebiT tranzaqciis Sesrulebis dRes
hqonda.1310 SesaZeni qonebisa da valdebulebebis erTiani Sefasebis

1306 kompleqsurobas ganapirobebs Sesasyid saganTa/qonebaTa simravle da
gadaxdis saSualebaTa kombinirebuli saxe (magaliTad, fuli da aqcia
erTdroulad).
1307 samizne sazogadoebam gadasca 100 000 laris Rirebulebis Senoba, ris
sanacvlodac, ekvaierma gadaixada 100 000 lari. mas sxvagvarad, konvencionalur
angariSgebasac uwodeben. ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4.,
2010, P. 65.
1308 cost allocation approach.
1309 es aris, e.w. fair value, romelic qvemoT iqneba ganmartebuli.
1310 Statement of Financing Accounting Standards–is 141-e wesiT regulirdeboda aRniSnuli
sakiTxi. am wesma modificireba ganicada 2008 wlis 15 dekembers, romlis
Sedegad miRebul iqna SFAS 141R. SFAS-is 141-e da 141R-s Soris mniSvnelovani
gansxvaveba gaCnda aRniSnuli cvlilebis Sedegad. gadasinjuli varianti
moiTxovs, rom SemZenma sazogadoebam cnos SeZenili qoneba, valdebulebebi da
arasakontrolo interesebi (arasakontrolo interesebSi samizne sazogadoebis
is mcire aqcionerebi moazrebian, romlebmac SemZen sazogadoebas ar mihyides
TavianTi wili) ekvaier sazogadoebaSi im samarTlian fasad, romelic
tranzaqciis dasrulebis dRes hqonda maT. am danawesiT Seicvala SFAS-is 141-Si
manamde arsebuli daTqma `RirebulebiTi ganawilebis procesze~, romelic
moiTxovda tranzaqciis mTliani Rirebulebis SeZenil qonebasa da aRebul
valdebulebebze individualur gadanawilebas im `samarTlian fasad~, romelic
SesaZen qonebas tranzaqciis gamocxadebis dRes hqonda (on the announcement date).
gacxadebis dRe, ZiriTadad, emTxveoda SeTanxmebaze xelmoweris dros, rac
Semdgom Seicvala SeZenis dasrulebis droiT. orive wesis arsebiT moTxovnad
darCa, rom korporaciul kombinaciebs Soris angariSgebis meTodad mxolod
`SeZenis meTodi~ unda iqnes gamoyenebuli. amasTan, SFAS-is 141-e wesi SeZenis
iseT xarjebs, rogoric samarTlebrivi momsaxurebis gadasaxadi, auditoruli
Tu saangariSo warmoebis Sesasruleblad gaRebuli an sainvesticio bankebis
honoraria  (deal expenses), kapitalizirebas axdens da anawilebs SeZenil qonebasa
da aRebul valdebulebebze. axali standartis Tanaxmad, xarjebis
kapitalizacia Zveli wesis mixedviT xdeba im gansxvavebiT, rom am xarjTa
gamoTvla tranzaqciis dasrulebis dRes mTlianad xdeba da ara cal-calke.
Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 65. SFAS-is 141-e
da 141R-s Soris arsebiTi gansxvaveba angariSis SedgenisTvis saWiro monacemTa
mopovebis TariRebSia. modificirebuli varianti ganmartavs ekvaier
sazogadoebas rogorc gaerTianebas, romelic korporaciuli kombinaciis
safuZvelze erT an met samewarmeo saqmianobas iZens da SeZenis TariRad adgens
samizne sazogadoebaze kontrolis mopovebis moments. swored, SeZenis es
TariRi Seesabameba tranzaqciis dasrulebis TariRs, vidre gamocxadebisa Tu
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Semdeg,1311 maTi gadacemis samarTlebrivi aRricxva ekvaieri
kompaniis balansze xdeba (recording in the book of the acquiring company),1312

sadac wminda qonebrivi sikeTe (net assets) SeZenili qonebisa da
nakisri valdebulebebis sxvaobis tolia. SeZenis fasi, mocemuli
SemTxvevisTvis, udris SeZenis tranzaqciaSi SemZenis mier
gadaxdili kompensaciis saerTo Rirebulebisa da nakisr
valdebulebaTa jams.1313,1314 nebismieri raodenobis TanafardobiTi
sxvaoba, romelic SeZenis dasrulebis (closing-date) momentisaTvis
SesaZen qonebas hqonda da aRemateba ekvaieri sazogadoebis mier
gadaxdil kompensacias, aris gudvili (Goodwill).1315 sxva sityvebiT:
SeZenis SeTanxmebis arsebiTi sagani samizne sazogadoebis qonebaa,
romlis gadacemis winapirobas SeTanxmebis Sedegebis iuridiuli
amoqmedebis dRes arsebuli samizne sazogadoebis qonebis sabazro
Rirebuleba warmoadgens. Tu sabazro Rirebulebasa (fair market value)
da SemZeni sazogadoebis mier realurad gadaxdil anazRaurebas
Soris sxvaoba warmoiSoba, maSin saxezea gudvili.1316 es im
SemTxvevaSi xdeba, rodesac ekvaieri, samizne sazogadoebaze
kontrolis mopovebis mizniT, misi Rirebulebis garda,
premiumTanxasac ixdis. gadaxdili premiumTanxa miiCneva gudvilad.
gudvili aris samizne sazogadoebis identificirebadi anu
amocnobadaqvemdebarebuli qoneba.

SeZenis motivTa Soris informaciis swori analizis
SesaZlebloba samizne sazogadoebis SeZenis umTavres motivators
warmoadgens, rameTu ekvaieri ukeT xedavs SesaZeni qonebis realur
ekonomikur Rirebulebas, vidre misi mimdinare sabazro
Rirebulebaa. premiumTanxis gadaxdas swored es prekondicia
ganapirobebs.1317 sxva sityvebiT, SemZeni sazogadoebis gudvili
aris qonebis saxe,1318 romelic warmoadgens samomavlo ekonomikur

xelmoweris TariRs, rogorc es wina redaqciaSi iyo. ix. Depamphilis, Mergers,
Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 471-476.
1311 141-e wesis Tanaxmad, ekvaieri valdebuli iyo investirebis fasi, wminda
qonebrivi Rirebuleba da gudvili cal-calke Seefasebina. es wesi Seicvala

141R wesiT (“under Statement 141, an entity that acquired another entity in a series of purchases
identified the cost of each investment, the fair value of the acquired net assets, and the goodwill at each
step”).
1312 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
470.
1313 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 65-66.
1314 magaliTad, Tu ekvaieri sazogadoeba samizne sazogadoebas misi qonebisa da
valdebulebebis sanacvlod aZlevs ekvaier kompaniaSi 60 000 aqcias, romlis
nominali 10 laria, xolo sabazro Rirebuleba 35 lars warmoadgens, xolo
qonebasTan erTad iRebs 900 000 laris moculobis valdebulebas, maSin SeZenis
fasi ekvaierisTvis iqneba (60 000 * 35 =) 2 100 000  lars damatebuli
valdebulebaTa ekvivalenti, anu 900 000, rac, jamSi 3 milions udris
(aRniSnuli magaliTi oretapiani SeZenis safuZvelzea moyvanili, romelic
SerwymiT sruldeba.)
1315 Oesterle, Mergers and Acquisitions,  2006, P. 182.
1316 Sead. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 259.
1317 ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 527-530.
1318 SFAS-is 141-e da 141R-s Soris erT-erTi gansxvaveba gudvilis gamoTvlis
meqanizmSic aris. modificirebuli wesi moiTxovs, rom SemZeni sazogadoebisgan
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mogebas, rac SesaZen qonebriv sikeTeTa Soris, SeZenis formirebis
etapze, individualurad amoucnobi, araidentificirebuli iyo.1319

SeZenis meTodi, `pulingis meTodisgan~ gansxvavebiT, swored
gudvilis identificirebis SesaZleblobas iZleva, romlis
dafiqsireba SemZenis korporaciis posttranzaqciuli sabalanso
aRricxvis dokumentSi xdeba.1320 kerZod, SFAS 141R moiTxovs, rom
mimaerTebelma sazogadoebam, gudvilisgan gancalkevebiT, cnos
(recognize) identificirebuli qonebisa da valdebulebebis `sabazro
fasi~ SeZenis dRes (closing-date) da gamoiTvalos `sabazro fasSi~
samomavlo cvlilebebi. SeZenis meTodis M&A-is procesTan
mimarTebis srulfasovani gaanalizebisTvis, aucilebelia SFAS-is
mier dadgenili `fasis~ Sinaarsobrivi determinacia.1321

3.4.4.2.1. samarTliani Rirebuleba (~fair  value~)

samarTliani Rirebulebis definicias sxvadasxva regulacia
axdens.1322 SeZenis meTodis gaanalizebis substanciuri elementi
misi sabazro Rirebulebis mimdinare maCvenebelia. samarTliani
Rirebulebis mimdinare maCvenebelisa da sazogadoebis sabalanso
dokumentSi arsebul monacemTa sxvaoba, rogorc wesi,
dadebiTia.1323 SFAS 157 dadgenili standartis mixedviT,
`samarTliani Rirebulebaa~ is Rirebuleba, romelic tranzaqciis
dros bazris monawile subieqtebis mier qonebis gayidvis an
valdebulebis gadacemis sanacvlod unda iqnes gadaxdili, sadac
qoneba Tu valdebuleba gadacemis dRes fasdeba.1324

modificirebuli definiciis laitmotivi gasvlis (~exit~) fasis
dadgenaSi mdgomareobs. gasvlis fasi is Rirebulebaa, romelsac
bazris monawile gamyidvels kompaniis, qonebis an investiciis
sanacvlod uxdis.1325 bazris cvalebadobisa da samarTlebrivi

gudvilis aRiareba/cnoba moxdes SeZenis dRes, romelic gamoiTvleba ara marto
`sabazro fassa~ da SeZenis fass Soris sxvaobiT, aramed am sxvaobas daemateba
im arakontrolirebad anu mcire aqcionerTa interesis `sabazro fasic~,
romelic Sesyiduli wminda qonebrivi sikeTis zemoT arsebul Tanxas
warmoadgens. Sedegad, SemZenis mier samizne sazogadoebaSi arsebuli mcire
aqcionerTa interesebis aRiareba SeZenis gudvilis gamoTvlis safuZvlad
aRiqmeba, ramdenadac arakontrolirebad interessac gaaCnia Tavisi potenciuri
`gudvili~, rac 141R-s regulirebis miRma ar darCenila (e.w. Goodwill at fair value).
Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 65.
1319 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
470.
1320 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 68.
1321 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
471.
1322 aSS-Si mis determinacias fasiani qaRaldebis komiteti, erTi mxriv, da,
meore mxriv, finansuri angariSgebis oficialuri standartebis 157-e wesi  (SFAS
157) akeTebs.
1323 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 65,67.
1324 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
473.
1325 amis sapirispirod, aris “entry” fasi, romelic SemZenis mier kontrolis
mopovebaSi gadaxdil Tanxas gulisxmobs. Depamphilis, Mergers, Acquisitions, and Other
Corporate Restructuring Activities, 5th ed., 2010, P. 473.
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regulaciebis modernizebis procesi gasvlis fass mkveTr
fluqtuaciur xasiaTs aniWebs. meti sicxadisaTvis, kompaniis
sabalanso monacemebSi dafiqsirebuli maCveneblebi sazogadoebis
`gasayid sabazro Rirebulebas~ ar asaxavs da is, rogorc wesi,
ufro maRal fasad iyideba.1326 es ki damokidebulia bazarze
arsebul mdgomareobaze. magaliTad, Tu sazogadoebis mTliani
qoneba mocemuli momentis sabalanso maCvenebliT 2 milioni laris
Rirebulebis iqneba, xolo bazris monawileTa Soris misi gayidvis
SesaZlo maCvenebeli - 800 000 lariT meti (Tanxa, riTac is
SeiZleba gaiyidos, oRond ara rogorc biznes subieqtis aqtivi,
aramed rogorc Cveulebrivi aqtivi, anu aqtivi farTo gagebiT),
maSin korporaciis qonebis ~fair value~ 2 800 000 lars Seadgens.
swored am fasze axdens bazris aramyari `xasiaTi~ gavlenas.
Sesabamisad, misi erTi mocemulobis statikuri maCvenebeli ar
arsebobs. sxvagvarad, `samarTliani Rirebuleba~ dinamikuria,
romelic gamudmebiT icvleba fasTa Soris dadebiTi an uaryofiTi
sxvaobis pirdapirproporciulad.1327

samarTliani fasi ar aris samarTliani sabazro Rirebulebis
(fair market value) identuri. samarTliani sabazro Rirebuleba
ekonomikuri koncefciis matarebelia da bazarze damkvidrebul
fasTa balansirebuli TanafardobiT gamoiTvleba. misgan
gansxvavebiT, `samarTliani fasi~ konkretuli movlenis
individualizebuli Sefasebaa, romelic subieqtis darRveuli
uflebis an materialuri sikeTis kompensaciis  subieqtur
Sefasebas gulisxmobs. is, rac SeiZleba iyos samarTliani sabazro
Rirebuleba, SesaZloa, subieqtisTvis ar iyos subieqtur
garemoebaTa Sefasebis adekvaturi da samarTliani. maTi kontrasti
korporaciuli kombinaciis Sedegad warmoSobili efraizalis
uflebis gamoyenebisas disidenti aqcioneris gamosasyid aqciaTa
samarTliani fasis gansazRvris dros gamokveTil saxes iZens.1328

samarTliani fasis gansazRvreba aqcionerTa efraizalis
konceftualur identobaSi modis oretapiani SeZenis meore etapze
mcire aqcionerTa gaZevebis (freeze-out) procesis mimdinareobisas,
sadac korporaciis `iZulebiT~ datovebis sanacvlod aqciaSi
gadaxdili fasi iTvleba `samarTlianad~, Tu is bazarze arsebul
aqciis samarTlian Rirebulebas aRemateba.1329,1330

1326 `sabazro fasis~ gansazRvris Sesaxeb uamravi sasamarTlo gadawyvetileba
arsebobs. zogadad, ix. Radin, The Business Judgment Rule,  6th ed., Vol. II, 2009, P. 1584-1648.
1327 originali definicia aSS-is fasiani qaRaldebis komitetis (SEC) mier iyo
dadgenili. mas, aseve, ganmartavs GAAP. ukanaskneli `samarTlian Rirebulebas~
ganmartavs im Tanxobriv maCveneblad, ramdenadac konkretuli tranzaqciis
potenciur mxareebs Soris qoneba SeiZleba gaiyidos, magram ara likvidaciis
saSualebiT (“the fair value of an asset is the amount at which that asset could be bought or sold in a
current transaction between willing parties, other than in a liquidation”). mocemuli definiciebi
erTmaneTTan, faqtobrivad, urTierTanxvedraSia. ix. [
http://www.valuebasedmanagement.net/methods_fairvalue.html ] mopovebis TariRi: [03/09/2012].
1328 Radin, The Business Judgment Rule,  6th ed., Vol. II, 2009, P. 1584-1605.
1329 Gevurtz, Corporation Law, 2th ed., 2010, P. 772.
1330 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 464.
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3.4.4.2.2. `SeZenis meTodis~ gavlena sawarmos finansur
monacemebze1331

korporaciul kombinaciaTa finansuri angariSgebis `SeZenis
meTodiT~ Sedgenam ganapiroba tranzaqciis Sedegad formirebuli
kombinirebuli sabalanso aRricxvis monacemebSi aramaterialuri
qonebrivi sikeTis kapitalizacia.1332

arsebobs grZelvadiani da moklevadiani sainvesticio
qoneba.1333 maTi xangrZlivi investirebaunariani xasiaTis
ganmsazRvreli amortizirebadaqvemdebarebuli ekonomikuri
amplitudaa. im dros, rodesac sawarmos Sesyidva ekvaieri
kompaniisTvis grZelvadian sainvesticio perspeqtivas ukavSirdeba,
arsebiTad mniSvnelovani xdeba qonebis Rirebulebis gaufasurebis
sakiTxi. grZelvadiani investicia Sesustebulia (impaired), Tu misi
`sabazro Rirebuleba~ realur an sabalanso Rirebulebis qvemoT
Camova. msgavsi SemTxvevis dadgomisas, korporacias moeTxoveba
finansuri angariSi moamzados, romelic `samarTlian fassa~ da
mimdinare, realur Rirebulebas Soris sxvaobas moicavs.1334

investiciis gaufasureba an misi ekonomikuri aqtivobis Sesusteba
SeiZleba momxmarebelTa dakargvam, xelSekrulebaTa moSlam,
ZiriTadi personalis wasvlam, moZvelebuli teqnikis arsebobam,
sasamarTlo davebma, sapatento licenziis vadis gasvlam, sabazro
garemos meryeobam an dagegmili Semosavlebis miuReblobam
gamoiwvios.1335 am garemoebaTa gaTvaliswineba finansuri
angariSgebis sistemuri analizis safuZvelzea SesaZlebeli.
finansuri angariSi exeba ekvaieris mier samizne sazogadoebis
SeZenaSi gadaxdili akumulirebuli Tanxebisa da mis sanacvlod
miRebuli qonebrivi sikeTisa Tu valdebulebis Sesaxeb
kombinirebuli sabalanso monacemTa Sedgenas.

rogorc aRiniSna, SeZenis meTodis mixedviT, dgeba erTiani
balansi, sadac yvela faqtori, maT Soris gudvili da
kapitalnamati (capital surplus), gaTvaliswinebulia. sazogadoebis
erTiani balansis Sedgena moiTxovs yvela aramaterialuri
qonebrivi sikeTis kapitalizacias da mis sabalanso monacemebSi
Cvenebas.1336 korporaciis sabalanso monacemebma cvlileba ori
mimarTulebiT SeiZleba ganicados. pirveli, aramaterialuri
qonebrivi sikeTis, upiratesad, gudvilis, rogorc namatis kuTxiT

1331 finansuri monacemebis qveS sawarmos qonebrivi mdgomareobisa (financial report)
da sabalanso aRricxvis (balance sheet) Sesaxeb dokumentebi moiazreba.
1332 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
470-477.
1333 long-term/short-term assets.
1334 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
474.
1335 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
474.
1336 kapitalizacia niSnavs SeZenili identificirebadi (magram ara
identificirebuli) aramaterialuri qonebrivi sikeTis RirebulebiT Sefasebas
da maT sabalanso monacemebSi asaxvas. ix. Depamphilis, Mergers, Acquisitions, and Other
Corporate Restructuring Activities, 5th ed., 2010, P. 476.
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da meore, samizne sazogadoebisTvis gacemuli aqciis Rirebulebis
mxriv, romelic anazRaurebis nominalur Rirebulebaze maRalia.

3.4.4.2.2.1. `kapitalnamati~

samizne sazogadoebis SeZenis anazRaurebis saxe fuli, fasiani
qaRaldi an maTi hibriduli variantia.1337 samizne
sazogadoebisTvis SeZenis aqciuri dafinansebis dros aqciaTa fasi
mniSvnelovan rols TanamaSobs. aqcias orgvari fasi aqvs:
nominaluri1338 da sabazro. `xelis gawvdenis~1339 tranzaqciis dros,
SesaZeni qonebis sanacvlod gacemuli aqciis Rirebulebis dadgena
misi sabazro Sefasebis saSualebiT xdeba. korporaciis mier
tranzaqciis dasafinanseblad gamoSvebul aqciaTa nominalur da
gamyidvelisTvis gadaxdil sabazro Rirebulebas Soris sxvaoba
nominalze maRali kapital gadaxda anu kapital namatia, romelic
aisaxeba sazogadoebis posttranzaqciul sabalanso monacemebSi.1340

zogadad, `namati~ sazogadoebis sabalanso monacemebSi
sawesdebo kapitalsa da wminda qonebriv Rirebulebas Soris
sxvaobas aCvenebs. namati Rirebuleba warmoiSoba gamomuSavebuli
Semosavlebidan an sxva finansuri wyaroebidan da klasificirdeba
oTx kategoriad: gamomuSavebuli namati, gadaxdili an
kontribuciuli namati, fiqsirebuli qonebis revalvaciiT
(Rirebulebis gadafasebiT) miRebuli namati da reduqciuli
namati, romelic gawerili kapitalis Semcirebis Sedegad
warmoiSoba.1341 namatis bolo sami saxe `kapitalnamats~
warmoadgens, gansxvavebiT pirvelisgan. gamomuSavebuli namati
korporaciis mogebisa da Semosavlis akumulirebas ukavSirdeba da
aris  namatis saxeoba, romelic wminda Semosavlebs, sargebelsa
da mogebas warmoadgens, romelic ar ganawilebula dividendis
saxiT, magram sagadasaxado gamoqviTvebi CamoWrilia da ar
iricxeba saaaqcio kapitalSi.1342 namatis klasobrivi
CamonaTvalidan, SeZena Serwymis Sedegad, warmoiSoba
kapitalnamati, romelic sabalanso monacemebSi unda aisaxos.
SeZenis meTodi misi finansuri angariSgebis nusxaSi warmoCenas
uzrunvelyofs.

SemTxvevis hipoteTur monacemebze dayrdnobiT ganxilva
movlenis naTel panoramas Seqmnis.

1337 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 126.
1338 arsebobs nominalis armqone fasiani qaRaldebi, Tumca, maTi gamoyeneba
tranzaqciaTa dafinansebisTvis, rogorc wesi, ar xdeba.
1339 Arm's-length transaction. es aris iseTi molaparakebas daqvemdebarebuli
tranzaqcia, romelSi monawile subieqtebs (menejments, aqcionerebs,
mosamsaxureebs) piradi daintereseba am tranzaqciis Sedegebis mimarT ar aqvT.
ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 907-908.
1340 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 65.
1341 arsebobs mexuTe kategoria, e.w. Semowiruli namati (donated surplus), romelic
ukavSirdeba iseT sagamonakliso SemTxvevas, rogoric aqciebis korporaciisTvis
dabrunebaa. ix. Henn, Cases and Materials on Corporations, 1974, P. 821.
1342 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 3, 2010, P.468-472.
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magaliTad, A (ekvaieri) sazogadoeba B (samizne) sazogadoebis
qonebisa da valdebulebebis sanacvlod aZlevs ekvaier kompaniaSi
60 000 aqcias, romlis nominaluri Rirebuleba 10 laria, xolo
sabazro Rirebuleba 35. A sazogadoebas, SeZenamde 500 000 aqcia
anu 5 milionis saaqcio kapitali (stated capital) aqvs. tranzaqciis
dasafinanseblad gamoSvebuli 60 000 aqciiT A-s Cveulebriv
aqciaTa raodenoba izrdeba da xdeba 560 000. B kompaniisTvis
mTliani SeZenis gansaxorcieleblad saWiroa A-s 60 000 aqciis mis
qonebaSi gadacvla. Serwymis etapze A-s aqcia sabazro
Rirebulebis kursiT gaicvleba. Sedegad, A-s posttranzaqciul
sabalanso monacemSi ori cvlileba ganxorcieldeba, rogorc
tranzaqciidan gamomdinare Sedegi. pirveli, A-s saaqcio kapitali
gaizrdeba 600 000 lariT, radgan is uSvebs 60 000 aqcias 10 laris
nominaliT da xdeba 5 600 000. meore, B-s qonebaSi xdeba 60 000
aqciis sabazro Rirebulebis gadaxda, romelic 2 100 000 lars
udris (60 000 * 35). aqedan gamomdinare, tranzaqciaSi A kompaniis
mier nominalze meti gadaxda saaqcio kapitalis namet gadaxdas
niSnavs da is tolia 1.5 milionis (2.1 - 0.6 =1.5). aqciis nominalze
met gadaxdas kapitanamati ewodeba, romelic A-s sabalanso
monacemebSi tranzaqciis gavleniT gamowveul cvlilebas
miekuTvneba. Sesabamisad, SeZenis Semdgom, A kompaniis sabalanso
saerTo qonebrivi maCvenebeli, mxolod anazRaurebis sistemuri
midgomis Sedegad, 2.1 milioni lariT gaizrdeba. es tranzaqciis
warmatebulobis upirvelesi maCvenebelia, radgan misi dadebis
upirvelesi ekonomikuri perspeqtiva realizdeba: orive
sazogadoebis gancalkevebuli Sefasebis jami naklebia
SeZena/Serwymis Sedegad formirebuli sawarmos sabalanso
monacemebis jamze.1343 Sesabamisad, tranzaqcia momgebianad anu
`Semdgar garigebad~ CaiTvleba.1344

3.4.4.2.2.2. gudvili

korporaciis SeZenis Sedegad Camoyalibebuli kombinirebuli
sabalanso aRricxvis Secvlis meore mniSvnelovan segments
aramaterialuri qonebrivi sikeTe, gudvili warmoadgens. finansuri
angariSgebis miznebisTvis, romelic pirdapir kavSirSia gudvilis
gansazRvris monacemebTan, aucilebelia SeZenis fasis mis
prekondiciad ganmarteba.

samizne kompaniisTvis gadaxdili SeZenis fasi (Sf) aris
mTliani SeZenili identificirebadi materialuri da
aramaterialurii qonebrivi sikeTis sabazro Rirebulebisa (sRmq)
da aRebuli valdebulebebis sxvaobas (sRmv) damatebuli gudvili
(sRgv). Sf-sa da sRmv-s Soris sxvaoba wminda qonebrivi Rirebulebis
tolia.1345 wminda qonebrivi Rirebuleba kompaniis Rirebulebis

1343 posttranzaqciuli sabalanso monacemebis sqematuri analizi, ix. Depamphilis,
Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 478.
1344 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 67-68.
1345 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
474.
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dadgenis meTodsac warmoadgens, romelic ramdenime aspeqts
moicavs. maT Soris ZiriTadia samewarmeo saqmianobis, rogorc
~going concer~-is Sefaseba. biznesis Sefaseba wminda qonebrivi
Rirebulebis meTodiT aris savaraudo fasi, romelic kompaniis
qonebas misi dublirebis SemTxvevaSi eqneba. sxvagvarad, es aris
Rirebuleba, romelsac msgavsi qonebrivi sikeTis SeZenis
SemTxvevaSi Sesafasebeli kompania gadaixdida.1346 amasTan,
Rirebuleba moicavs kompaniis saxelwodebas, mosamsaxureTa
daqiravebasa da treningebs, kompaniis saproduqto xazis
ganviTarebas, axali brendebis Seqmnas, axal momxmarebelTa
mozidvas da arsebulis SenaCunebis bazas da sxva.1347 aRniSnuli
elementebi ~going concer~-is koncefciis Semadgeneli niuansebia.
~going concer~-is Rirebulebis sxva aspeqtidan umniSvnelovanesia
gudvili da misi gamoangariSebis koncefcia.1348

gudvili aisaxeba samewarmeo saqmianobis Rirebulebaze,
rogorc ~going concer~-is strategiaze, romelic warmoiSoba
korporaciaTa Soris SeZenis tranzaqciis Sedegad. is warmoadgens
samizne sazogadoebis ~going concer~ Rirebulebas, ramdenadac
SemZeni kompania samizne sazogadoebis qonebaSi ixdis mis mimdinare
Rirebulebas, romelic SeZenili qonebis namdvil Rirebulebaze
dabali unda iyos. am SemTxvevaSi sakiTxi `dadebiT~ gudvils
exeba.1349 `SeZenis meTodis~ arsi mdgomareobs gamoTvlili

1346 gudvilis ekonomikur gamoTvlasTan dakavSirebiT, ix. Schanz, D., Schanz, S.,
Business Taxation and Financial Decition, 2011, P. 315-320.
1347 Haas, Corporate Finance, 2011, P. 125.
1348 Haas, Corporate Finance, 2011, P. 126-127.
1349 `dadebiTi gudvilia~ saxeze, rodesac samizne sazogadoebis SeZenis
Rirebuleba aRemateba wminda qonebriv Rirebulebas. magaliTad, Tu kompaniis
SeZenis fasi aris 80 000 lari, romelic miRebulia mTliani qonebrivi sikeTis
sabazro Rirebulebas (100 000) gamoklebuli mTliani valdebulebebis sabazro
Rirebuleba (40 000) da am sxvaobas damatebuli gudvili (20 000) ( 100 000 – 40
000 +20 000 = 80 000), maSin wminda qonebrivi Rirebuleba iqneba (100 000 - 40 000 =
60 000). wminda qonebrivi Rirebuleba naklebia SeZenis fasze. Sesabamisad,
saxezea `dadebiTi~ gudvili.  `uaryofiTi~ gudvilis SemTxveva `dadebiTi~
gudvilis Sedegis Sebrunebuli variantia, anu SeZenis fasi naklebia
tranzaqciis Sedegad formirebul wminda qonebriv Rirebulebaze. `uaryofiTi
gudvilis~ miReba xdeba maSin, rodesac korporaciul kombinaciaSi monawile
subieqtTa Soris Sesasyidi qonebis Rirebulebaze molaparakebiT xdeba
SeTanxmeba da ekvaieri kompania iRebs fasdaklebas. fasdakleba aris sabazro
Rirebulebaze nakleb fasad samizne sazogadoebis gayidva, rac ganapirobebs
zemoaRniSnul Sedegs – uaryofiT gudvils (anu gudvilis zarals). ix.
Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 472,
474-475. Tu msgavis SemTxveva dadgeba (uaryofiTi gudvili), maSin gudvilis
zarali unda Sefasdes. FASB 142 imperatiuli moTxovnaa, rom moxdes gudvilisa
da sxva qonebrivi sikeTis, romelic sabalanso monacemebSi aisaxeba,
yovelwliuri Sefaseba, raTa dadgindes moxda Tu ara kompaniis `arsebuli
(sabalanso) Rirebulebis~ (e.w. carrying value aris kompaniis Sefasebis sazomi,
romelic dafuZnebuli sabalanso monacemebze. ix. [
http://www.investopedia.com/terms/c/carryingvalue.asp#axzz25QT6xDXI ] mopovebis TariRi:
03/09/2012) gauareseba. Tu gudvili gauaresda, maSin misi amortizireba xarjebSi
unda iqnes gaTvaliswinebuli. ix. Haas, Corporate Finance, 2011, P. 127-134; gudvilis
Sesustebis/gauaresebis Sefasebis procesisTvis, ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4., 2010, P. 66.
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gudvilis Rirebulebis sabalanso monacemebSi asaxvaSi.1350

finansur monacemebSi nebismieri cvlileba, finansuri angariSgebis
Sesaxeb wesebis savaldebulo moTxovnis Tanaxmad,1351 dauyovnebliv
unda aisaxos1352. gudvili ki aris is aramaterialuri sikeTe,
romelic samizne sazogadoebis SeZenas zusti ekonomikuri
gaTvlis Sedegad mosdevs da ganmapirobebeli faqtoria sabalanso
monacemebSi cvlilebebis ganxorcielebisa.1353 gudvilis gamoTvla,
Tavis mxriv, umniSvnelovanesi ex ante qmedebaa, romliTac
sazogadoebis posttranzaqciuli balansis de lege ferenda panoramas
pretranzaqciul etapze xelmisawvdoms xdis.

umartivesi ganmartebiT, gudvili aris SemZeni kompaniis mier
samizne korporaciis qonebaSi gadaxdil da am qonebis sabazro
Rirebulebas Soris sxvaoba.1354,1355 gudvilis gamoTvla hipoTeturi
monacemebis meSveobiT martivad aRqmad sqemad aqcevs mas.

magaliTad, A kompaniam unda Seisyidos B kompaniis, romelsac 1
milioni gacemuli aqcia aqvs. A TiTo aqciaSi ixdis 50 lars,
jamSi – 50 milions. samizne sazogadoebis mTliani (wminda)
qonebrivi sabazro Rirebuleba 42 milionia. Sedegad, gudvili
iqneba (50 – 42 = 8) 8 milioni, romelic A kompaniam B kompaniis
aqciebSi gadaixada.1356 posttranzaqciul etapze, A kompaniis
sabalanso monacemebSi Seva meore mniSvnelovani cvlileba da is
gaizrdeba gudvilis RirebulebiT. gudvilis Rirebulebis
gamoTvlisa da misi kapitalizaciis samarTlebriv-ekonomikur
berkets Sefasebis `SeZenis meTodi~ warmoadgens. SeZenis meTodi
posttranzaqciuli korporaciis sabalanso monacemebis,
tranzaqciis Rirebulebisa da aramaterialuri qonebrivi sikeTis
balansSi dafiqsirebis aprobirebuli meTodia. zogadad, SeZenis
meTodiT gamoTvlili da miRebuli korporaciul kombinaciaTa
finansuri angariSgeba kompaniis Rirebulebis dadgenis erT-erT
mniSvnelovan segments warmoadgens. kompaniis Rirebulebis
gamoTvla saaqcio sazogadoebis SeZena/Serwymis bazisze
restruqturizaciis dagegmarebisa da SedegTa sargeblianobis
gansazRvris erT-erTi mTavari faqtor-postulatia.

3.4.4.3. SeZenis dafinansebis saSualebebi: fuli Tu aqcia?!

SeZenis tranzaqciis Sesrulebis finansur aspeqtTa Soris
dafinansebis anu anazRaurebis saxis gansazRvra kombinaciis erT-
erTi mniSvnelovani mxarea.1357 tranzaqciis Rirebulebis gadaxdis

1350 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 260-261.
1351 Hazen, The Law of Securities Regulation, 6th ed., 2009, P. 510-515.
1352 Haas, Corporate Finance, 2011, P. 126.
1353 Oesterle, Mergers and Acquisitions,  2006, P. 183.
1354 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 66.
1355 Ferris, Drake, Accounting and Tax factors in Mergers and Acquisitions, 2008, P. 166-169.
1356 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
475; Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4., 2010, P. 66; Haas, Corporate
Finance, 2011, P. 126-127.
1357 anazRaurebis saxe gavlenas axdens tranzaqciis Sesrulebis tipze. gadaxdis
saSualebad fulis arCevis SemTxvevaSi, SemZens SeuZlia erTi an oretapiani
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saxeobis dagegmareba Sedegebze zegavlenis moxdenis
SesaZleblobiT kvlevis obieqtivSi eqceva. gadaxdis saSualebaTa
SerCevaSi tranzaqciis orive mxare aqtiurad monawileobs.
Semsyidveli mxaris upirvelesi amocanaa Seafasos sakuTari
aqciebis arsebuli da potenciuri (sinergizmis warmomSobi)
Rirebuleba da samizne sazogadoebis RirebulebasTan
TanafardobiT gadaxdis adekvatur saSualebaze SeaCeros arCevani.
Tavis mxriv, gamyiveli korporacia gansazRvravs sakuTar sabazro
Rirebulebas da SeTavazebul fasTan TanafardobiT gayidvis
misTvis misaReb meqanizms Rebulobs.1358

anazRaurebis saSualebaTa ganxilvis ganvrcoba or mTavar
kiTxvaze pasuxs saWiroebs: rogor unda iqnes gadaxdili da rodis
unda iqnes gadaxdili.  SemZeni kompaniis mxridan samizne
sazogadoebis anazRaurebis tipiuri saSualebebia fulis
pirdapiri gadaxda; fulis samomavlo gadaxda (gadaxdis
gadavadeba, sesxi); ekvaieri kompaniis aqciebiT anazRaureba;
meqanizirebuli instrumentebiT (konvertirebadi sesxi,
privilegirebuli aqciebi).1359 kompensaciis saxe SesaZlebelia iyos
fiqsirebuli an cvalebadi, rac calmxrivad damokidebulia
mxareTa SeTanxmebaze. aseve, anazRaurebis saSualebaTa
konkretuli saxis an Sereuli variantis warmoebaa SesaZlebeli.1360

kompensaciis saxeTa Soris dominirebuli mdgomareoba fuls,
aqcias da maT kombinirebul variants ukavia.1361 saSualebaTa
SerCeva konkretuli kombinaciis monawile mxareTa mier SeZenis
SeTanxmebiT miiRweva, romelic ramdenime faqtorsa da
garemoebazea damokidebuli. gadaxdis saSualebis arCeva
tranzaqciaSi monawile orive mxaris perspeqtivazea damokidebuli.
perspeqtivaTa analizi menejerTa da investorTa Soris arsebuli
informaciis asimetriulobazea damyarebuli.1362 Tu ekvaieri
sawarmos menejmentma icis, rom misi aqciis sabazro Rirebuleba
gadafasebulia (overvalued),1363 maSin, SemZenis perspeqtividan,
sasurvelia gadaxdis saSualebad aqcia iqnes SeTavazebuli.1364

SeZenis ganxorcieleba, gansxvavebiT aqciiT kompensirebisgan, rodesac
SesaZlebelia erT an oretapiani Serwymis formiT kombinaciis formulireba. ix.
ABA, Mergers and Acquisitions Committee, Model Merger Agreement for the Acquisition of A Public
Company, 2011, P. XVI-XVIII.
1358 Vishwanath, Krishnamurti, Design of Consideration in Acquisitions: Cash and Stock Offers, 2008, P.
158.
1359 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 479.
1360 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
422.
1361 1980-2006 wlebSi dadebul tranzaqciaTa 45%-Si anazRaurebis saxes fuli
warmoadgenda, aqciebiT anazRaureba xvedriT wils - 30%, xolo maTi
kombinirebuli variantiT mxolod 25% dafinansda. ix. Depamphilis, Mergers,
Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 421.
1362 Klein, Coffee, Business Organization and Finance, 10th ed., 2007, P. 380-382.
1363 Rhoders-Kropf, Viswanathan, Market Valuation and Merger Waves, J Fin 59, 2004, P. 2685-2718.
1364 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 99.
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aqciebis SeTavazeba ori saxis meTodur midgomas Seicavs:
fiqsirebuli aqciiT an fiqsirebuli RirebulebiT.1365

fiqsirebuli aqciebis SeTavazebis SemTxvevaSi,
kompensaciisTvis gadasaxdel aqciaTa raodenoba gansazRvrulia,
magram misi Rirebuleba meryevia ekvaieri sawarmos aqciis sabazro
Rirebulebis fluqtuaciasTan erTad. Rirebulebis cvalebadoba
mosalodnelia aqciebis gadaxdis saSualebad SeTavazebisa da
tranzaqciis daxurvis intervalSi. sxva sityvebiT, samizne
sazogadoebis aqcionerebi ganicdian zarals, Tu tranzaqciis
dasrulebamde SemZeni korporaciis aqciaTa fasi daecema. gadaxdis
saSualebad aqciis arCevisas riskavs samizne sazogadoebis
aqcioneri, radgan aqciis fasis vardna gamyidvelis riskzea.1366

amasTan, wilobrivi maCvenebeli aqciis fasis cvalebadobiT ar
icvleba.1367

fiqsirebuli Rirebulebis SemTxvevaSi, samizne sazogadoebis
aqcionerTaTvis gadasacem aqciaTa raodenobis gansazRvra ar
xdeba tranzaqciis daxurvis etapamde. aqciaTa fasi damokidebulia
tranzaqciis dasrulebis dRes mis sabazro Rirebulebaze.
magaliTad, aqciiT gadaxdis SeTavazebis ganxorcielebis etapze
SemZeni kompaniis aqcia Rirda 75 lari, xolo tranzaqciis
Rirebuleba 2 milioni laria. SeZenis tranzaqciis daxurvis dRes
aRniSnuli kursis SenarCunebis SemTxvevaSi, ekvaieri gacsems 26.6
milion aqcias. magram, Tu tranzaqciis daxurvis dRisTvis SemZeni
sazogadoebis aqciis sabazro Rirebuleba Semcirdeba 10 lariT da
65 lars Seadgens, maSin tranzaqciis dasafinanseblad ekvaer
korporacias mouwevs 33.33 milioni aqciis gadacema. fiqsirebuli
Rirebulebis dros, SemZeni sazogadoebis sakuTrebis wilobrivi
struqturis Secvlis maRali albaToba arsebobs.1368

Semsyidveli kompaniis meore perspeqtiva misTvis arasasurveli
Sedegebis momtania. kerZod, Tu ekvaieri sawarmos aqciebi imaze
naklebad aris Sefasebuli vidre misi potenciuri sabazro
Rirebulebaa, tranzaqciaSi gadaxdis saxed aqciebis gansazRvra
mimaerTebeli sazogadoebisTvis uaryofiTi Sedegebis gamomwvevi
iqneba, radgan samizne sazogadoebis aqcionerebi maRali
sinergizmis koeficientis mesakuTreni gaxdebian.1369 amitom, aseTi
tipis gadaxdis saSualeba yovelTvis kompleqsurobiT
gamoirCeva.1370 magram misi arCeva iseTi dadebiTi motiviTac
xasiaTdeba, rogoric tranzaqciis sagadasaxado
valdebulebebisgan gaTavisuflebaa.1371

1365 Vishwanath, Krishnamurti, Design of Consideration in Acquisitions: Cash and Stock Offers, 2008, P.
146.
1366 Vishwanath, Krishnamurti, Design of Consideration in Acquisitions: Cash and Stock Offers, 2008, P.
157.
1367 Vishwanath, Krishnamurti, Design of Consideration in Acquisitions: Cash and Stock Offers, 2008, P.
147.
1368 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 480.
1369 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 100.
1370 Bainbridge, Mergers and Acquisitions, New York, 2003, P. 175-177.
1371 Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, Vol. 2, 2003, chap. 6, P. 16.
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gadaxdis alternatiuli da yvelaze gavrcelebuli saSualeba
naRdi fulia. misi gansazRvra samizne sazogadoebis perspeqtividan
sxvadasxva garemoebiT aixsneba. fulis maRali likviduri xasiaTi
SeZenil sazogadoebas an mis aqcionerebs misi dauyovnebliv
realizebis an axali investiciis ganxorcielebis saSualebas
aZlevs.1372 SemZeni sazogadoebidan fuladi saxsrebis gadineba
misTvis SesaZlo arasasurvel Sedegebs ukavSirdeba, Tu naRdi
fulis mosazidad da tranzaqciis dasafinanseblad mas sesxis
aReba, axali aqciebis gacema an sasesxo fasiani qaRaldebis
gamoSveba dasWirdeba.1373

paralelurad, fuliT angariSworeba sagadasaxado aspeqtebis
amoqmedebas iwvevs.1374 wilobrivi da qonebrivi SeZena fulis
saSualebiT samizne sazogadoebisTvis sagadasaxado dabegvris
obieqts warmoadgens, radgan korporacia an misi aqcionerebi
reorganizaciis sqematur ganzomilebaSi ar Tavsdebian wminda
Semosavlis miRebis gamo.1375 misi mTavari upiratesoba, ekvaieri
kompaniis perspeqtividan, rTuli sasesxo dafinansebis
procedurebisgan Tavis arideba, sxva korporaciis aqcionerebTan
kontrolis ganawilebisgan (Semcirebisgan) Tavdacva,1376

tranzaqciis aqciebiT dafinansebisTvis axali aqciebis gamoSvebis
xarjze arsebul aqcionerTa, zogadad ki, sazogadoebis aqciaTa
Rirebulebis SemcirebisTvis gverdis avlaSi mdgomareobs.1377

gadaxdis saSualebad fulis arCevis kidev erTi dadebiTi mxare
SemZeni kompaniis arastabiluri sabazro mdgomareobaa.1378

Sesabamisad, SerwymiT SeZenis dros, samizne sazogadoebis
aqcionerTa ekvaieri kompaniis samomavlo warmatebulobis mimarT
arsebuli skepticizmi, fuladi kompensaciisTvis upiratesobis
miniWebis damatebiTi faqtoria.1379

rac Seexeba gadaxdis drosa da fass, is, rogorc wesi,
mxareTa Soris molaparakebis etapze formirdeba. SesaZlebelia
gadaxdis drod tranzaqciis daxurvis dRe an tranzaqciis
daxurvidan nebismieri TariRi an pirobadebulad ganisazRvros.1380

1372 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 479.
1373 McLaney, Business Finance, 6th ed., Harlow, 2003, P. 381.
1374 Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, A Transactional Analysis of the Governing
Tax, Legal and Accounting Considerations, Vol. 1, 2003, chap. 2, P. 9-15.
1375 Vishwanath, Krishnamurti, Design of Consideration in Acquisitions: Cash and Stock Offers, 2008, P.
150.
1376 Betton, Eckbo, Thorburn, Corporate Takeovers, in: Empirical Corporate Finance, (edit. Eckbo),
2008, chap. 15.
1377 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
421-422.
1378 SemZeni sazogadoebis arastabiluri mdgomareobis arsebobis SemTxvevaSi,
samizne aqcionerTaTvis gadaxdis misaReb saSualebas, fulis alternativad,
obligacia dgas. amas ganapirobebs sasesxo fasiani qaRaldis samarTlebrivi
buneba, romlis mixedviTac, kompaniis gakotrebis an likvidaciis etapze, isini
moTxovnis bolo `rigSi~ (e.w. residual claim) ar aRmoCndebian da uflebamosilni
iqnebian aqcionerebze win daikmayofilon TavianTi moTxovna. ix. McLaney, Business
Finance, 6th ed., Harlow, 2003, P. 382-384.
1379 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 480.
1380 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 481.
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substanciuri mniSvnelobis aris fasze SeTanxmeba. fasis dadgena
tranzaqciis daxurvis dRes xorcieldeba. es ori mTavari
garemoebiT aris ganpirobebuli.

pirveli, mxareTa Soris SeZenis xelSekrulebaze
xelmoweridan tranzaqciis daxurvamde drois intervali sakmaod
didia. drois xangrZlivoba samizne sazogadoebis Rirebulebis
cvalebadobaze aisaxeba. Sesabamisad, xelmowerisas dadgenili
Tanxa tranzaqciis daxurvis etapze1381 vadamosuli gadaxdis toli
aRar iqneba. Tu samizne sazogadoebam garkveuli zarali ganicada,
misi Sedegebi SemZen kompanias Seeracxeba. amitom, mxareebi
SeTanxmebaze xelmowerisas konsesuss aRweven Semdeg debulebaze:
Tu SeTanxmebidan gadaxdamde raime cvlilebas, dadebiTs an
uaryofiTs ganicdis samizne an ekvaieri sazogadoeba,1382 maSin
mxareebi tranzaqciis daxurvis dRes (anu SeTanxmebul pirobaTa
Sesrulebis dRes, rodesac mxareebi SeTanxmebul fulsa Tu
qonebas gadascemen erTmaneTs)1383 sxvaobis gaTvaliswinebiT,
pasuxismgebelni iqnebian adekvaturi fasis gadaxdaze, anu imis
proporciul gadaxdaze, rac SeTanxmebaSi ganisazRvra.1384

meore, mxareebs SeuZliaT xelSekrulebaSi Sesyidvis fasis
veli Seuvsebeli datovon, magram SeTanxmebis erT-erT debulebad
gansazRvron SeZenis fasis gamoTvlis meqanizmebi da dro. fasis
gamoangariSebis TariRi, rekomendirebulia iyos tranzaqciis
daxurvis dRe. es ganpirobebulia SeTanxmebidan tranzaqciis
daxurvamde arsebuli intervaliTa da Sesasrulebel qmedebaTa
simravliT. arsebul drois intervalSi SeZenis fasis gamoTvlis
iseTi fundamenturi monacemebi dgeba, rogoric sazogadoebis
sabalanso maCveneblebi an misi ekonomikur-samarTlebrivi
mdgomareobaa, e.i. mxareebi elodebian ~due diligence~-is (DD)
Sedegebs, ris safuZvelzec, tranzaqciis daxurvis dRes
daafiqsireben SeZenis saboloo, konstruqtirebul fass.1385

logikuria, rom ~due diligence~ korporaciul kombinaciaTa
ganxorcielebis, Rirebulebaze SeTanxmebis, sinergizmis
maCveneblis gamoTvlis, korporaciuli marTvisa Tu korporaciis
samewarmeo mimarTulebaTa ganviTarebulobis Sesaxeb informaciis
mopovebisa da informirebuli gadawyvetilebis miRebis
winapirobaa. misi kompetenturi ganxorcieleba tranzaqciis
warmatebulobis sazomi erTeulia.

1381 ABA, The M&A Process, A practical Guide for the Business Lawer, 2005, P. 279-298.
1382 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
424-425.
1383 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P. 55; Depamphilis, Mergers,
Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P. 187-192.
1384

Goldberg, Acquisition Agreements from a Business Perspective, in: PLI, Doing Deals 2008:
Understanding the Nuts & Bolts of Transactional Practice, Corporate Law and Practice Course Handbook
Series, 2008, P. 214-216.
1385 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 482.
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3.4.5. M&A-is procesualuri Sesrulebis preintegraciuli
meTodi: ~Due Diligence~

3.4.5.1. ~Due Diligence~-is arsi

ekonomikuri globalizaciis pirobebSi, msxvili
korporaciuli erTeulebisTvis sul ufro mniSvnelovani xdeba
pretranzaqciul etapze im sawarmoTa ekonomikuri, samarTlebrivi,
samewarmeo, marketinguli, kulturuli da geografiuli
sxvaobidan gamomdinare elementebis gulmodgine analizi,
romelTan erTad kombinirebulad koordinirebul biznes-
strategiebisa da gegmebis realizirebis survili aqvs.1386 biznes-
strategiaTa warmatebulad integraciis sistemuri meTodia,
samosamarTlo samarTalSi warmoSobili1387 da samewarmeo
samarTalSi gavrcelebuli, `ormagi gulmodginebis~1388

doqtrina.1389 martivi ganmartebiT, DD erTgvari mcdelobaa,
gamoirkves da dadasturdes,1390 emTxveva Tu ara ekvaieris
warmodgenebi misaerTebeli an SesaZeni kompaniis realur
samewarmeo saqmianobis operaciul da menejerul balansirebul
marTvas,1391 sabazro warmoebis produqtis xarisxs, finansur
stabilurobasa da ekonomikuri zrdis potenciur
SesaZleblobebs.1392 korporaciul kombinaciaTa procesSi CarTvis
momentidan, DD aris samizne sazogadoebis Sesaxeb imdeni
informaciis mopovebisa da analizis mcdeloba, rac
informirebuli samewarmeo gadawyvetilebis miRebis safuZvels
Seqmnis da ekvaiers SesaZleblobas miscems sworad Seafasos
samizne sazogadoebis Rirebuleba.1393 mis farglebSi M&A
formirebisTvis substanciur dokumentTa proceduruli,
Sinaarsobrivi, RirebulebiTi da perspeqtivaTa analitikuri
uzrunvelyofa xorcieldeba. is tranzaqciis saboloo
struqturis Camoyalibebis sistemuri meTodia. imavdroulad, misi
arsi kompaniis SeZenis samizne obieqtad gansazRvris
safuZvelTa1394 auditorul SemowmebaSia, ra drosac, drois

1386 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 3.
1387 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P.3-4.
1388 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 162-164.
1389 misi erTiani saxis sakanonmdeblo definicia ar arsebobs. Sedegad, mis
Sinaarsobriv elementebs Soris urTierTkavSiris dadgena doqtrinalur
donezea Sesrulebuli. ix. Howson, Due Diligence: The Critical Stage in Mergers and
Acquisitions, 2003, P. 4.
1390 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 30-31.
1391 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 6-7.
1392 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 159; Farhadi, Tovstiga, Post-
Merger Growth Due Diligence, in: Value in Due Diligence, (edit. Gleich, Kierans, Hasselbach), 2010, P.
193.
1393 Brown, Grandfathering Can Seriosly Damage Yor Wealth: Due Diligene in Mergers and Acquisitions
of Medical Device Companies, 36 Gonz. L. Revv., 2001, P. 323, 325.
1394 sinergizmis efeqtis miReba, Seufasebloba an gadafaseba, marketinguli
mdgomareobisa da riskebis pretranzaqciuli Sefasebebis dadastureba/uaryofa,
sabazro mdgomareobis gaumjobesebis perspeqtivebi - Semsyidveli korporaciis
SeZenis motivTa Soris umTavress debulebebs warmoadgenen, romelTa Semowmeba
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garkveul monakveTSi,1395 samizne sazogadoebidan miRebuli
sxvadasxva kategoriisa da formatis informaciis `rentgenireba~
xdeba.1396

informaciis menejmenti DD-is procesis1397 ganuyofeli
nawilia.1398 DD-is principuli arsi myidvel da gamyidvel
korporacias Soris informaciis asimetrulobis Semcirebis,
posttranazqciuli integrirebis aqtiur fazaSi `siurprizebis~
Tavidan acilebis sistemur meTodSia.1399 DD-is ganxorcielebis
wyaro samizne sazogadoebis bordis mier miRebuli
gadawyvetilebis safuZvelze gacemuli informaciaa.
gadawyvetilebis miReba xdeba imis Sesaxeb visze, drois ra
monakveTSi da ra moculobiT gaices informacia.1400 man, aseve, unda
imsjelos imaze, Sedis Tu ara informaciis gacema sawarmos
interesebSi.1401 DD da masTan dakavSirebuli informaciis
gamJRavneba warmoadgens riskis1402 menejmentis1403 instruments1404 da
gansazRvravs riskebis ganawilebas sawarmoTa dauflebis
tranzaqciis mxareTa, myidvelsa da gamyidvels Soris.1405 Tumca,
DD-is erTaderTi mizani Sesasyidi kompaniis problemebis aRmoCena
an riskebis identificireba ar aris.1406 is xels uwyobs

DD-is analitikuri procesis Seswavlis sagania. ix. Halibozek, Kovacich, Mergers and
Acquisition Security, 2005, P. 159-161.
1395 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 20-21.
1396 praqtikosi iuristebisTvis is, xSirad, pacientis eqimTan fsiqologiuri
Semowmebis gavlasTan asocirdeba, sadac pacients misi avadmyofobis Sesaxeb
informaciis damalvis aranairi motivi ar gaaCnia, iseve, rogorc kompaniebi
motivirebulni arian axali kapitalis mozidvisa da kargi investirebis
miRebisken. amasTan, pacients, kompaniis msgavsad, ar aqvs Tavisi avadmyofobis
damalvis SesaZlebloba, Tumca kompanias SeuZlia misi uaryofiTi mxare
SedarebiT sustad warmoadginos vidre realuri mdgomareobaa. informaciis
damalvisa da realuri suraTis Seqmnis mizniT, orive SemTxvevaSi, gamoiyeneba
samizne subieqtis erTgvari `rentgenireba~. ix. Swartz, Lee, The Corporate, Securities, and
M&A Lawyer’s Job, 2007, P. 47.
1397 `orgami gulmodginebis~ procesis Sesaxeb, ix. Carney, Mergers and Aqcuisitions,
Cases and Materials, 2000, P. 635-667.
1398 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 427.
1399 Brokemper, Herrmann, Maximizing The Impact of M&A Controling: Due Diligence’s Link To
Corporate Values, in: Value in Due Diligence, (edit. Gleich, Kierans, Hasselbach), 2010, P. 18.
1400 aSS-is kanonmdebloba informaciis moculobisa da mniSvnelobis gamo DD-
sTvis miRebuli/gasacemi informaciis siswores normatiulad dacul sferoSi
aqcevs. ix. Sjostrom,The Due Diligence Defence Under Section 11 of  the Securities Act 1933,
Brandies Law Journal, 2006, P. 2-60; Steinberg, Understanding Securities Law, 5th ed., 2009, P. 205-236.
Sead. ABA Section of Antitrust Law, The Merger Review Process, 4th ed., 2012, P. 38-53.
1401 Becker  in Bürgers/Körber, Heidelberger Kommentar zum Aktiengesetz, C.F. Műller Verlag,  2008,
S. 609. miTiTebulia: robaqiZe, insaideruli informaciis borotad gamoyenebuli
garigebebi da kerZo samarTlebrivi Sedegebi, wignSi: sakorporacio samarTlis
krebuli, (red. burduli), 2011.
1402 Moeller, Sarbanes-Oxley Internal Controls, 2008, P. 241-285.
1403 Calder, Corporate Governance, 2008, P. 95-107.
1404 Sheppey, McGill, Sarbanes-Oxley, 2007, P. 253-270.
1405 Sead. Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P.
486.
1406 arakompetenturi auditoruli firmebisa da iuridiuli kompaniebis mier DD-
is araswori gagebis Sedegad, isini samizne sazogadoebis yvela segmentSi
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tranzaqciis stuqturul saxesxvaobaTa Soris yvelaze misaRebi
kombinaciis SerCevas.1407 auditoruli Semowmeba potenciuri
myidvelis mier samizne sazogadoebis sabazro potencialisa da
SesaZlo sinergizmis warmoSobis1408 magnitudis ganmsazRvrel
sistemur meTodad gamoiyeneba, Tu misi mizani, upiratesad,
sargeblis miRebaSi mdgomareobs.1409

DD korporaciul tranzaqciaTa struqtuirebis gangrZobadi
procesia.1410 misi dawyebis arsi myidveli kompaniis Caveat emptor-
Sia.1411 `ormagi gulmodginebis~ kombinaciaSi integrirebis
TviTregulirebadi niSnebis gverdiT savaldebulo elementebic
ikveTeba.14121413 dawyebasavaldebulo elementebis arseboba
specialuri proceduruli sqemis ganxorcielebis safuZvelia.
samizne sazogadoebis moniSvnis Semdgom, xdeba DD-is
ganxorcielebis gegmis Sedgena1414 da gundis formireba,1415 xolo

problemis aRmoCenisa da dafiqsirebisken arian mimarTulni, rac auditoruli
Semowmebis ZiriTad mizans, samomavlo riskis xarisxis gansazRvras cdeba da
araefeqturi Semowmebis erT-erT mTavar safuZvels warmoadgens. ix. Bhagaban,
Raskhit, Debasish, Corporate Restructuring, 2009, P. 145-146. auditoruli Semowmebis mizani
SeZenis SedegTa integrirebas unda warmoadgendes, xolo SemZeni kompaniisTvis
warmodgena, rom 2+2=5, realur samarTlebriv-ekonomikur-socialur sibrtyeSi
gadatanaSi daexmaros, raTa tranzaqciis implementirebis Sedegad 2+2=3-is
toloba ar miiRos. ix. Howson, Due Diligence: The Critical Stage in Mergers and Acquisitions,
2003, P. 7.
1407 `ormagi gulmodginebis~ doqtrinis praqtikuli gamoyeneba
molaparakebadaqvemdebarebul tranzaqciebSia SesaZlebeli, anu e.w. megobruli
dauflebisas, radgan `mtruli~ dauflebis substancia arsobrivad ar iZleva
samizne sawarmos `rentgenirebis~ saSualebas. Tumca,
molaparakebadaqvemdebarebul tranzaqciaTa Soris reversuli samkuTxa Serwyma
garTulebuli `ormagi gulmodginebis~ ganxorcielebis proceduriT gamoirCeva,
romelic saxelSekrulebo samarTlis zogadi principidan gamomdinareobs.
principi exeba saxelSekrulebo uflebaTa da valdebulebaTa Tavisufal
ganawilebas, sadac mxareebi, rogorc wesi, Tavisufalni arian moTxovnis
ufleba gadascen mesame pirs xelSemkvreli mxaris Tanxmobis gareSe. ix. Kung,
The Reverse Triangular Merger Loophole and Enforcing Anti-Assignment Clauses in Symposium:
Original Ideas on Originalizm, 103 Nw. U.L. Rev., 2009, P. 1037-1043.
1408 Farhadi, Tovstiga, Post-Merger Growth Due Diligence, 2010, P. 187.
1409 ABA, The M&A Process, A practical Guide for the Business Lawer, 2005, P. 177; Brown,
Grandfathering Can Seriosly Damage Yor Wealth: Due Diligene in Mergers and Acquisitions of Medical
Device Companies, 36 Gonz. L. Revv., 2001, P. 323.
1410 ABA, The M&A Process, 2005, P. 178.
1411 Howson, Due Diligence: The Critical Stage in Mergers and Acquisitions, 2003, P. 4.
1412 TviTregulirebis arsi mdgomareobs sakanonmdeblo imperatiuli normebis
ararsebobaSi, romelic DD-is dawyebas savaldebulo regulaciebiT gaamyarebda.
misi savaldebulo xasiaTi nebis avtonomiisa da myidveli kompaniis
direqtoratis fiduciur movaleobaTa kveTis wertilSi gadis. SemZeni
korporaciis menejmenti fiduciurad valdebulia Seamowmos xelSekrulebis
yvela detali da gansazRvros aqcionerTa da sazogadoebis mimarT misi
sargeblianobis koeficientis mimarTuleba Tu saiT miiswrafvis is: uaryofiTi
Tu dadebiTi wertilisken. winaaRmdeg SemTxvevaSi, dairRveva fiduciuri
movaleoba. ix. Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 159-160. Sead.
Radin, The Business Judgment Rule,  6th ed., Vol. I, 2009, P. 1252-1274.
1413 Sead. qiria, qeraSvili, Mergers & Acquisitions – sawarmoTa Serwyma da SeZena, 2012,
gv. 173-174.
1414 Howson, Due Diligence: The Critical Stage in Mergers and Acquisitions, 2003, P. 6.
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mxareTa mier (ZiriTadad, potenciuri myidveli) gamoTxovili (e.w.
checklist)1416 da warmodgenili informaciuli nakadis1417 safuZvelze
formirdeba dokumenturi an eleqtronuli monacemTa virtualuri
baza1418 (date room),1419 romelze wvdoma mxareTa Tanxmobisa da
avtorizebis gareSe SeuZlebelia;1420 monacemTa bazaSi arsebuli
informacia xarisxobrivad klasificirdeba, imijneba informacia
Sinaarsobrivi monacemebis mixedviT da ganisazRvreba im
internalur da eqsternalur1421 mimarTulebaTa orientirebi, ra
kuTxiTac unda iqnes es informacia gamoyenebuli. moTxovnili da
miwodebuli informaciis saxe mxareTa SeTanxmebazea
damokidebuli,1422 romelsac gansazRvravs auditoruli
Semowmebis1423 Tu romeli an ramdeni saxis Semowmeba igegmeba
tranzaqciaSi monawile mxareTa mier.1424 mocemuli informaciis
analitikuri kvlevis Sedegad miRebuli monacemebi kombinaciaSi
monawile kompaniaTa menejmentTan erTad analizdeba da
saxelmZRvanelo principebis formatiT yalibdeba, rac safuZvlad
edeba problemebis dafiqsirebas, maTi gadaWris gzebis moZiebas,
xelSekrulebis Sedgenas, samizne kompaniis Rirebulebis
gansazRvras, tranzaqciis fasis gamoTvlasa da riskebis Sefasebas,
ekonomikuri perspeqtivebis mocemul momentSi aRqmasa da
tranzaqciis integrirebas.1425,1426

DD-is saxeoba1427 mravali da cvalebadia kombinaciaSi
monawile mxareTa dafuZnebisa Tu funqcionirebis adgilis
socialur-ekonomikuri Cveulebebisa da samarTlebriv-erovnul
sistemaTa gansxvavebulobis proporciulad.1428 magram komerciul,
samewarmeo da samarTlebriv tradiciebsa da praqtikaSi

1415 ABA, The M&A Process, 2005, P.192.
1416 World Law Group, International Business Acquisitions, 2th ed., (edit. Whalley, Semler), 2000, P. 402-
411.
1417 winare SeTanxmebis (letter of intent) Sedgenis etapze, mxareebi, saxelSekrulebo
doneze (radgan  is sakanonmdeblo donezea daculi `sajaro~ korporaciebis
SemTxvevaSi) generalur daTqmas akeTeben informaciis keTilsindisierebis
principis dacviT gaxsnilobis Sesaxeb, romlis sagarantio daTqmad zianis
anazRaurebis dawesebac aris SesaZlebeli. ix. Mantysaari, The Law of Corporate Finance:
General Principles and Eu Law, vol. III, 2010, P. 427, 428.
1418 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 18-19.
1419 Howson, Due Diligence, 2003, P.  72; ABA, The M&A Process, 2005, P. 179-181.
1420 ABA, The M&A Process, 2005, P. 196-198.
1421 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 135.
1422 Mantysaari, The Law of Corporate Finance: General Principles and Eu Law, vol. III, 2010, P. 427.
1423 internaluri kontrolis gamkacrebul saxes sarbanes-oqsleis aqtis 404
nawili imperatiulad adgens. ix. Galpin, Herndon, The Complete Guide to Mergers and
Acquisitions, 2007, P. 28-35.
1424 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 139.
1425 Farhadi, Tovstiga, Post-Merger Growth Due Diligence, in: Value in Due Diligence, (edit. Gleich,
Kierans, Hasselbach), 2010, P. 187-193.
1426 DD-is korporaciul tranzaqciaTa mimarTebisa da misi ganxorcielebis
proceduruli adgilis ukeT gasagebad, ixileT II diagrama.
1427 mag. ix. Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 4-5.
1428 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 140-142.
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damkvidrebuli mimarTulebebidan dominaturi samarTlebrivi,
finansuri da komerciuli1429 auditia.1430

3.4.5.2. DD-is ZiriTadi saxeebi: finansuri DD da samarTlebrivi
DD

3.4.5.2.1. samarTlebrivi DD

korporaciis swori organizaciul Tu strategiul
struqturul-ierarqiuli restruqturizacia, rogorc M&A-is
Sesabamisi procesualuri mizezobrivi kavSiris postintegraciuli
Sedegi, iribad, DD-is or ZiriTad tipze: samarTlebriv  (Legal DD)
da finansur (Finacial DD) auditzea damokidebuli.1431

LDD samizne kompaniis auditoruli Semowmebis yvelaze
mniSvnelovani nawilia, radgan misi saSualebiT nasyidobis
xelSekrulebis dadebis bazisi formirdeba. samarTlebrivi
auditis dros mowmdeba samizne sazogadoebis korporaciuli
marTvis elementebi, aqcionerTa da aqciidan gamomdinare da
garantirebuli uflebebi, wesdebaSi arsebuli Canawerebi,
sameTvalyureo sabWos sxdomis oqmebi da saerTo krebis
gadawyvetilebebi. aseve mowmdeba wina saerTo krebis an
sameTvalyureo sabWos sxdomaze dagegmil sakiTxTa momdevno
krebamde ganxorcielebis procentuli maCveneblebi.1432 Sedegad,
LDD sam mTavar mizans aerTianebs: gamoavlinos samizne
sazogadoebis nebismieri potenciuri valdebuleba, aRmoaCinos
sakanonmdeblo da saxelSekrulebo samarTlebrivi dabrkolebebi
da moamzados saboloo SeTanxmebis safuZvlebi.1433

samizne sazogadoebis valdebulebebi sam kategoriad iyofa:
mimdinare, samomavlo da garemoebebze damokidebul valdebulebad.
mimdinare valdebulebis gansazRvra samizne sazogadoebis
sabalanso monacemebidan, dadebuli xelSekrulebidan da reestris
CanawerSi arsebuli raime saxis valdebulebiT datvirTvis Sesaxeb
amonaweridan gacilebiT advilad identificirebadia. is
dafiqsirebul valdebulebaTa kategorias miekuTvneba, romelTa
analizi informaciul bazaSi kvlevis Sedegad miiRweva.
problemuria samomavlo iseTi valdebulebebi, romelTa Sesaxeb

1429 komerciuli DD–is elementebi calke ganxilvis sagania. misi arsi samizne
sazogadoebis momxmarebelTa da misi funqcionirebis arealis, bazris
Seswavlasa da analizSi mdgomareobs. ix. Howson, Comercial Due Diligence, 2006, P. 5.
1430 auditoruli firmebis mier samizne sazogadoebis Semowmebis praqtikuli
integrireba mxolod Serwymis an `megobruli~ SeZenis, anu molaparakebiT
warmoebul tranzaqciaTa proceduruli ganxorcielebis segments warmoadgens,
radgan `mtruli~ dauflebis dros, praqtikulad, gamoricxulia samizne
sazogadoebis mier `raideri~ kompaniisTvis informaciis gaxsniloba da
sazogadoebis ekonomikur-samarTlebrivi Tu marketinkuli retrospeqtruli an
prospeqtuli warmodgenebis SeqmnaSi TanamSromloba. ix. Horn, Cross-Border Mergers
and Acquisitions and the Law, 2001, P. 7-8; Goshen,Ovsky, The Essential Role of Securities Regulation,
Duke L. J., No. 4, Vol. 55, 2006, P. 755-766.
1431 Howson, Due Diligence, 2003, P. 45-77.
1432 es sakiTxebi korporaciuli marTvis saukeTeso praqtikasTan Sesabamisobis
dadgenis meToduri analizisTvis gamoiyeneba.
1433 Howson, Due Diligence, 2003, P. 68.
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fiqsirebuli monacemebi sazogadoebis angariSze ar iricxeba. misi
warmoSobis mravali safuZveli SeiZleba arsebobdes. amitom,
samarTlebrivi DD, aseT SemTxvevaSi, sxva saxis auditorul
SemowmebasTan koordinirebuli TanamSromlobaa rekomendirebuli.
unda Semowmdes sasesxo xelSekrulebebi, uzrunvelyofis
saSualebebi, Sepirebuli kompensaciebisa da reestrSi arsebuli
giravnoba/ipoTekiT datvirTvis Sesaxeb monacemebi.1434 potenciuri
valdebulebebis gansazRvra samarTlebrivi auditis Catarebis
mniSvnelovani Sedegia. misi arsi iseTi xelSekrulebebis
gamovlenaa, romelic samomavlo valdebulebaTa wyarod SeiZleba
iqces. aseT SemTxvevaSi, samarTlebrivma Semowmebam unda
uzrunvelyos kompetenturi analizi, ramdenad SeiZleba msgavsi
xelSekrulebis gadacema ekvaieri kompaniisTvis.1435

valdebulebaTa identificirebis procesi samizne
sazogadoebis mimdinare an SesaZlo sasamarTlo an saarbitraJo
davebis analiziT grZeldeba. misi mizania maqsimalurad iqnes
gamovlenili is potenciuri safuZvlebi, romelic sasamarTlo
davaSi SemZeni kompaniis CarTvas gamoiwvevs.1436 Zvirad Rirebuli
saadvokato momsaxurebis miReba da gawelili sasamarTlo procesi
tranzaqciis saerTo Sedegebis uaryofiT maCvenebels
warmoadgens.1437

samarTlebrivi auditis farglebSi mowmdeba samizne kompaniis
organizaciuli mowyoba, koncernirebul an holdingur
gaerTianebebSi monawileoba. msgavsi jgufis datovebis mizezs
kontrolis Secvla warmoadgens, romelic SeZena/Serwymas mohyveba.
paralelurad, kontrolis Secvlam SeiZleba gamoiwvios raime
saxis licenziis Secvla, Sewyveta an gauqmeba. amitom, LDD-is
farglebSi unda Semowmdes samizne sazogadoebis arsebuli
licenziebi/patentebi ramdenad gadacemaunarianni arian.1438

sakanonmdeblo da saxelSekrulebo samarTlebrivi
dabrkolebebis gamovlenisa da analizis etapze xdeba sawarmos
wesdebaSi arsebuli aqciaTa ofcionebis, ijaris xelSekrulebiT
nakisri valdebulebebis, samizne sazogadoebis qonebis gamoyenebis
SemzRudveli daTqmebis, bolo periodSi qonebrivi gasxvisebis
Sesaxeb Canawerebis, menejmentis winaSe nakisri valdebulebebis,
arsebul aqcionerTa wilobrivi sakuTrebis damadasturebeli
Canawerebisa da Sesasyidi qonebisa Tu aqciebis nebismieri saxis
valdebulebiTi datvirTvis arsebobis Semowmeba.1439 mowmdeba
nebismieri saxis nebarTva an licenzia, romelic samizne
sazogadoebis samewarmeo saqmianobis kanonieri moTxovnebis
farglebSi ganxorcielebisTvis aris aucilebeli.1440

1434 Howson, Due Diligence, 2003, P. 69.
1435 qonebrivi SeZenis etapze SemZeni kompania im valdebulebaTa kontrolis
meqanizmebs flobs, romelTa `gadabarebis~ `survilic~ mas gaaCnia.
1436 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P. 49,50.
1437 Howson, Due Diligence, 2003, P. 69.
1438 Sead. Mantysaari, The Law of Corporate Finance, vol. III, 2010, P. 429.
1439 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 161, 162.
1440 Howson, Due Diligence, 2003, P. 70.
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LDD-is bolo miznobriv jgufSi nasyidobis xelSekrulebis
pirobaTa formirebis safuZvlebis momzadeba Sedis. kompaniis
yidva da misi SeZena mxareTa Soris samarTlebrivi urTierTgagebis
konstruirebis Sedegia. ganisazRvreba is safuZvlebi, romelTa
analizi ganapirobebs ZiriTad xelSekrulebaSi sagarantio da
zianis anazRaurebis debulebaTa gaTvaliswinebas, magaliTad,
samizne sazogadoebis mier saWiro informaciis damalvis an misi
Rirebulebis arsebiTad Secvlis SemTxvevaSi.1441 am etapze mxareebs
waredginebaT samarTlebrivi auditis analitikuri Sedegebi,1442

romelic tranzaqciis debulebaTa formirebis gaanalizebul da
Tematurad struqtuirebul auditorul daskvnaSia mocemuli.1443,1444

3.4.5.2.2. finansuri DD

miuxedavad samarTlebrivi auditis efeqturobisa, aranakleb
mniSvnelovania finansuri Semowmeba. FDD xarisxobrivad da
raodenobrivad aanalizebs, Tu rogor aris warmodgenili samizne
sazogadoebis finansuri mxare Semosavlebis miRebis kuTxiT.1445

FDD moicavs SesaZeni sawarmos finansuri Semosavlebis, sabalanso
monacemTa da fuladi nakadebis moZraobis yvela detals,1446 raTa
Sefasebul iqnes bolo wlebSi samizne sazogadoebis finansur-
ekonomikuri aqtivobebi.1447 es aris kompaniis warsuli aqtivobebis
ex post analizi, romelic momavali aqtivobis interfeiss qmnis.
Semowmebis samizne dokumentTa nusxaSi Sedis Tu rogor da ra
raodenobiT finansdeba misi operaciuli qmedebebi, ra raodenobis
dividendebis gacema xdeba, gamoimuSavebs Tu ara im odenobis
Semosavals, rac misi saeqspluatacio xarjebis anazRaurebas
sWirdeba da aris Tu ara korporacia Sesabamisad likviduri.1448

FDD sinergizmis savaraudo gansazRvris sistemuri
saSualebaa. is moicavs sawarmos finansuri dokumentebis analizs,
ikvlevs auditis bolo angariSebs,1449 adgens misi analizis
auditorul moxsenebasTan Sesabamisobas,1450 ikvlevs arsebul
biznesgegmebsa da proeqtebs, sabanko angariSebsa da avtorizebul

1441 Galpin, Herndon, The Complete Guide to Mergers and Acquisitions, 2007, P. 33, 35.
1442 ABA, The M&A Process, 2005, P. 198-200..
1443 Howson, Due Diligence, 2003, P. 71.
1444 ra Tqma unda, samarTlebrivi Semowmebis zemoaRniSnuli mocemuloba
amomwuravi ar aris da is kidev bevr detals aerTianebs, rac gasaanizebel
sakiTxTa da dokumentTa CamonaTvalidanac naTlad Cans. ix. World Law Group,
International Business Acquisitions, 2th ed., (edit. Whalley, Semler), 2000, P. 402-411.
1445 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 137.
1446 Lajoux, Elson, The Art of M&A Due Diligence, 2010, P. 36-43.
1447 Vishwahath, Krishnamurti, Searching for Acquisitions, 2008, P. 30.
1448 Vishwahath, Krishnamurti, Searching for Acquisitions, 2008, P. 31.
1449 FDD ar aris sazogadoebisTvis auditis ganxorcieleba. is gacilebiT farTo
cnebiTi kategoriaa. gansxvavebisTvis, ix. Howson, Due Diligence, 2003, P. 48, 49.
1450 arsebobs sasamarTlo praqtika, rodesac SemZenma ar Seasrula finansuri DD
da daeyrdno auditis angariSs. auditis angariSiT naCvenebi iyo 1.3 € milioni
mogeba, maSin roca, realurad, sazogadoebas 400 000 € odenobis danakargi
ericxeboda balansze. ix. Caparo Industries v. Dickman, 1 All ER 568, UKHL 2, 2 AC 605,
1990.
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mxareebs, valdebulebaTa detalebs, sasesxo, saangariSo
SeTanxmebebs, sakredito istorias, prioritetul da
subordinirebul SeTanxmebebs, sasesxo instrumentebs, bolo
ramdenime wlis ganmavlobaSi dadebul tranzaqciebs, romlis
Sedegad aqcionerTaTvis an menejmentisTvis qonebis gadacema
sabazro Rirebulebaze nakleb fasad moxda (undervalued),
konglomerilebul kompaniebTan dadebul tranzaqciebsa da
sagadasaxado aspeqtebs da maT Sesabamisobas sakanonmdeblo
moTxovnebTan.1451 finansuri Semowmebis dros xdeba kapitalis
struqturisa da aqcionerTa struqturis analizi, bazrisa da
konkuretunarianobis Semowmeba, gayidvebisa da saerTo
Semosavlebis maCveneblebis, samizne sazogadoebis sabazro
tendenciebis, konkurentebis, aTvisebuli bazris sidide da
biznesgegmebi misi gafarToebis perspeqtivebis Sesaxeb,
SeTavazebuli axali produqtis tendenciebi; ZiriTadi
mimwodeblebi, maTTan urTierTobebi, raime saxis davis arseboba,
arsebuli kreditebis kontroli da misi meqanizmebi; mowmdeba aris
Tu ara fiqsirebuli qoneba adekvaturad Sefasebuli, sakredito
da sadebeto xazis urTierTmimarTeba, arsebuli rezervebi da maTi
gamoyenebis tendenciebi.1452

aRniSnuli sakiTxebis analizis dasrulebis Semdeg keTdeba
detaluri werilobiTi moxseneba, romelic samewarmeo saqmianobis
yvela aspeqts moicavs.1453 analizis mTavari mizania samizne
sazogadoebis mier miwodebuli informaciis miRma arsebuli
realobis Secnoba, raTa ar aRmoCndes sawarmos balansSi raime
saxis garRveva da ar moxdes mogebisa da zaralis Sesaxeb
monacemebiT samizne kompaniis menejmentis mier manipulireba.
CamoTvlil sakiTxTa kompetenturi analizi SemZen korporacias
aZlevs saSualebas gansazRvros samizne sazogadoebis ekonomikuri
Tvisebrioba, arsebuli warmodgenebi realobas Seusabamos,
gamoarkvios, ramdenad emTxveva miRebuli Sedegebi mis strategiul
xedvas da miiRos informirebuli da adekvaturi gadawyvetileba
SeZena/Serwymis Sesaxeb.1454

4. korporaciaTa Serwyma da misi Sesrulebis strategiebi

4.1. SerwymiT SeZenis arsis ganmartebisTvis

dafuZnebis/daarsebis erovnuli adgilmdebareobis saxelmwifo
sazRvrebSi funqcionirebad sawarmoTa Soris1455 kontrolis

1451 ix. Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 137; World Law Group,
International Business Acquisitions, 2th ed., (edit. Whalley, Semler), 2000, P. 480,409.s
1452 Howson, Due Diligence, 2003, P. 53-66.
1453 moxsneba cnobilia, rogorc “Long Form Report”. ix. Howson, Due Diligence, 2003, P.
50.
1454 Howson, Due Diligence, 2003, P. 67.
1455 aRniSnulis dakonkretebis aucilebloba saerTaSoriso
(saxelwifoTaSoriso) Serwymisa da SeZenis meqanizmTa gansxvavebuli
regulaciuri mowesrigebis arsebobam ganapiroba. ix. Horn, Cross-Border Mergers and
Acquisitions and the Law, vol. 15, 2001, P. 3-30.
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ganawilebisa da mopovebis lex societatis Tu lex auctoritatis regulaciiT
mowesrigebuli mravali korporaciuli kombinacia arsebobs. M&A
kapitalis bazarze, erovnul da multinacionalur sakorporacio
samarTlebriv urTierTobaSi damkvidrebuli
arakodificirebuli1456 `samarTlebrivi fenomenia~.1457 misi
abreviaturis martivi gaSifvra or, erTmaneTTan mWidro kavSirSi
myof korporaciul qmedebas gamosaxavs: SeZenas da Serwymas.
ukanaskneli samarTlis qmnilebaa.1458 misi ganxorcieleba
sakanonmdeblo regulaciebis gverdis avliT SeuZlebelia.1459

Sesrulebis obieqtur SesaZleblobas korporacia iZleva.
sakanonmdeblo regulirebis gansxvavebulobis miuxedavad, maT
Soris diskursiuli dilema, faqtobrivad, ar arsebobs.1460 M&A
kontrolis mopovebis sam ZiriTad ofcionad iSleba: qonebrivi
SeZena/gayidva, wilobrivi SeZena/gayidva da Serwyma an
konsolidacia.1461 pirveli ori zemoT iqna ganxiluli.1462 SeZenis
bolo, homogenur ofcions, Serwymis instituti warmoadgens.1463

Serwyma, korporaciis doneze, samizne sazogadoebis sruli,
mTliani qonebrivi SeZenaa.1464

Serwymis homogenuroba misi specifikuri finansuri da
samarTlebrivi gamovlinebebiT yalibdeba. is aris
molaprakebadaqvemdebarebuli tranzaqcia,1465 romelic orive
monawile partniori kompaniis menejmentis mxardaWeriT
xorcieldeba.1466 mxareTa Soris urTierTobebi paritetulobis
principis dacviT viTardeba. Serwymis  arsobrivi Sedegi aris ori
kompaniis gaerTianebis Sedegad erTi axali kompaniis daarseba an
tranzaqciaSi monawile romelime sazogadoebis

1456 Swartz, Lee, The Corporate, Securities, and M&A Lawyer’s Job, 2007, P. 10.
1457 ix. Kwall, What is a Merger? The Case for Taxing Cash Mergers Like Stock Sales, 32 Iowa J. Corp.
L. 2006, P. 8, 20.
1458 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 605; Swartz, Lee, The Corporate,
Securities, and M&A Lawyer’s Job, 2007, P. 8.
1459 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 41,42; Fletcher
Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 43-46.
1460 Sead. Rock, The Corporate Form As A Solutions to A Discursive Dilemma, 2005, P. 2-25.
1461 Gevurtz,Corporation Law, 2th ed., 2010, P. 675; Thomson, Business Planning For Mergers and
Acquisitions,  2th ed., 2001, P. 11.
1462 doqtrinalurad ganviTarebulia Teza, rom korporaciuli kombinaciis
meoTxe varianti aqciaTa gadacvlis (share exchange) saxea. Tumca, arsobrivad is
SeZenis nairsaxeobas warmoadgens da maT Soris marginaluri zRvris xelovnuri
daweseba raime Teoriul-praqtikul datvirTvas ar Seicavs. ix. Cox, Hazen, Treatise
on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 55. Sead. Cox, Hazen, Business Organizations
Law, 3th ed., 2011, P. 605.
1463 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, §7040, P.7,8.
1464 ix. Clark, Corporate Law, 1986, P. 464. naSromSi gamoyenebulia sityvaTa SeTanxmeba
`SeZeniTi Serwyma~, romelic xazs usvams korporaciul kombinaciaTa
diferencirebul strategiaTa erTian mizans: sxva kompaniis SeZenas da masze
kontrolis mopovebas. Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed.,
vol. 6A, 1997, §2840, P. 374-376.
1465 Jewel Companies, Inc. v. Pay Less Drug Stores 741 F.2d 1555 (9th. Cir. 1984). ix. Carney, Mergers
and Aqcuisitions, Cases and Materials, 2000, P. 617-625; Hurst, William, Cases and Materials on
Corporations, 1999, P. 681-691.
1466 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 129-132.
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samarTalsubieqtobis Sewyveta meore kompaniasTan mierTebis
gziT.1467 misi Sedegebi ipso iure1468 ganisazRvreba.1469 SeZenisgan
gansxvavebiT, Serwymis mizani ar aris samizne sazogadoebis
konkretuli samewarmeo saqmianobis Sesyidva an/da valdebulebaTa
saxelSekrulebo `gadarCeva~.1470 ori korporaciis gaerTianebis
substanciuri mizani sabazro/marketinguli da biznes saqmianobis
maqsimaluri efeqtianobis miRwevaa.1471 marketingul maqsimas
Serwymis ekonomikuri modelis analizi geografiulad
gansxvavebuli bazris SerwymiT aTvisebasa da homogenuri an
diferencirebuli produqciis kombinirebaze dayrdnobiT
sruldeba.1472 ekonomikuri modelis misadageba Serwymis analizTan,
daxvewili antimonopoliuri da samewarmeo regulaciuri
marTlwesrigis mqone qveynebsa1473 da kavSirebSi,1474 Serwymis
procesis saxelmZRvanelo principebis, e.w. gaidlainebis Seqmnis an
gadasinjvis1475 fundamentia,1476 romelTa gamoyeneba konkurentul
sabazro urTierTobebSi aqtiurad xdeba.1477

Serwymis specifikurobis amxsneli sami ZiriTadi hipoTeza
Teoriebis1478 saxiT aris formulirebuli. pirveli, es aris

1467 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 5,6.
1468 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 605.
1469 esenia: Serwymis posttranzaqciuli Sedegebi, marTvis struqtura, aqtivebisa
da pasivebis transferireba da uflebamonacvleoba, orive korporaciis
aqcionerTa uflebebis sakanonmdeblo daculoba. ix. Cox, Hazen, Business
Organizations Law, 3th ed., 2011, P. 604-625; Gilson, The Law and Finance of Corporate Acquisitions,
1986, P. 503-514; Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009,
§7327-49, P. 671-694.
1470 Halibozek, Kovacich, Mergers and Acquisition Security, 2005, P. 5.
1471 Thomson, Business Planning For Mergers and Acquisitions,  2th ed., 2001, P. 19-21.
1472 Malcom B. Coate, Economic Models in Merger Analysis: A Case Study of the Merger Guidelines,
Putomac Working Paper in Law and Economics 05-04, 2005, P. 9-15.
1473 magaliTad, aSS, sadac federaluri savaWro komisia (Federal Trade Commission
(FTC)) Rebulobs horizontaluri Serwymis saxelmZRvanelo principebs. mag. ix.
U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines, No. 1806,
Atnitrust Trade and Regulation Report, 1997; Langenfeld, Non-Horizontal Merger Guidelines in the
United States and the European Commission: Time for the United States to Catch up?, 16 Geo. Mason L.
Rev., 2009, P. 852-856, 872-877.
1474 magaliTad, evropis kavSiri, sadac 2008 wels evropis komisiam ara
horizontaluri Serwymis saxelmZRvanelo principebi SeimuSava, romelic
vertikalur da konglomerirebul merjers moicavda. ix. Langenfeld, Non-Horizontal
Merger Guidelines in the United States and the European Commission: Time for the United States to
Catch up?, 16 Geo. Mason L. Rev., 2009, P. 851.
1475 Sidak, Teece, Rewriting the Horizontal Merger Guidelaines in the Name of Dynamic Competition,
16 Geo. Mason L. Rev., 2009, P. 885-894.
1476 Malcom B. Coate, Economic Models in Merger Analysis: A Case Study of the Merger Guidelines,
Putomac Working Paper in Law and Economics 05-04, 2005, P. 2-9. gaidlainebis ekonomikuri
aspeqtebis analizis Sesaxeb, ix. Church, Conglomerate Mergers, in 2 Issues in Competition
Law and Policy, ABA Section of Antitrust Law, 2008, P. 1549-1551; aseve:
1477 Malcom B. Coate, Economic Models in Merger Analysis: A Case Study of the Merger Guidelines,
Putomac Working Paper in Law and Economics 05-04, 2005, P. 25-38. Langenfeld, Non-Horizontal
Merger Guidelines in the United States and the European Commission: Time for the United States to
Catch up?, 16 Geo. Mason L. Rev., 2009, P. 856-872.
1478 arsebobs sxva Teoriebic: Efficiency Theory, Monopoly Theory, Valuation Theory, Process
Theory, Raider Theory, Distarba nce Theory, Empire-building Theory, romlebic Serwymis
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internalizebis Teoria. is dafuZnebulia aramaterialuri
qonebrivi sikeTis arsebobaze, romelic samizne sazogadoebas
gaaCnia da mimaerTebel sawarmos perspeqtiuli sargeblis
dasaxvaSi uwyobs xels. aramaterialuri qonebrivi sikeTe SeiZleba
moicavdes bazarze arsebuli mdgomareobis Sesaxeb kompetentur
codnas, nou-haus konkretul teqnologiebSi an warmoebuli
saqonlis xarisxis SesaniSnav reputacias. aseTi qoneba ori
mTavari niSniT xasiaTdeba: mas unda hqondes sajaro gamoyenebis
Tvisebrivi niSnebi (e.i. korporaciaSi misi marTvis Rirebuleba
nuls unda utoldebodes) da mas unda gaaCndes maRali
tranzaqciuli Rirebuleba, rac Serwymis ganxorcielebas yvelaze
sasurvel dauflebis meTodad aqcevs. SeZenili qoneba swrafad
zrdis konkurentunarianobas sabazro arealis gazrdis
saSualebiT. amitom, misi gamoyeneba msgavsi samewarmeo saqmianobis
mqone sazogadoebaTa mimarT xdeba. Sesabamisad, internalizebis
Teoria horizontaluri Serwymis saukeTeso hipoTezas
warmoadgens.1479

meore, HTeoriulad gamyarebuli hipoTeza teqnologiuri
kompetenciebis TeoriaSi mdgomareobs. is arsobrivad
intrenalizebis Teoriis ganvrcobili variantia, romelic or
ZiriTad faqtors aerTianebs: teqnologiuri informacia, romelic
mis kodificirebis SesaZleblobas iZleva (e.i. teqnologiebis
ganviTarebisa da gegmebis werilobiTi saxiT formirebis
saSualebas) da teqnologiuri monacemebebi, risi kodificirebuli
variantis warmodgena SeuZlebelia (e.i. teqnologiebis marTvis
konkretuli unarebis qona da misi ganxorcielebis/Sesrulebis
gzebis codnaa saWiro).1480

mesame, es aris tranzaqciis Rirebulebis Teoria, romlis
Tanaxmad, ekvaierma korporaciam SeiZleba gadawyvitos mowodebeli
kompaniis mierTeba. misi mizania, rom mimaerTebeli sawarmosTvis
konkretuli saqonlis miwodeba/mitanam uzrunvelyofili saxe
SeiZinos da Semcirdes miwodebis tranzaqciaTa Rirebuleba, rac
SerwymiT miiRweva. misi ganxorcieleba maSin aris sasurveli,
rodesac bazarze myidvelTa da gamyidvelTa raodenoba da
Rirebulebisa da fasis Sesaxeb informacia SezRudulia, sadac
momwodeblis cvalebadoba saqonlis fasze mniSvnelovnad aisaxeba.
aRniSnuli Teoria vertikaluri Serwymis Sinaarsobrivi
ganmartebis doqtrinalur Tezas warmoadgens.1481

Serwymis induqciuri analizi misi miznobriobis arsis
kvlevidan Serwymis Sesrulebis strategiul meqanizmTa mTeli
rigi arsenalis samarTlebriv da finansur aspeqtTa generirebamde
xorcieldeba. Serwymis `arsi~ konkretuli wertilidan
(miznobriobidan) Sesrulebis saSualebaTa (formebis/saxeebis)
zogad monaxazamde kvlevas eqvemdebareba, garda misi

ekonomikuri maCveneblebis gansazRvris mTavar orientirebs gansazRvraven. ix.
Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 84,85.
1479 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 82.
1480 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 83.
1481 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 84.
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ganxorcielebis iseTi procesualuri sakiTxebisa, rogoric
xelSekrulebis momzadeba, misi debulebebis gansazRvruloba da
ZalaSi Sesvlis `teqnikuri elementebia~. kombinaciis integrirebis
samarTlebriv saSualebebsa da  ss-is organizaciul da
strategiul struqturul erTeulTa Soris mWidro interaqciebia.
es urTierTqmedeba ukanasknelis (ss-is) operaciul
restruqturizacias iwvevs. Sesabamisad, Serwymis strategiebi
sistemurad unda iqnes ganxiluli.

4.2. Serwymis ZiriTadi formebi da tipebi

Tanamedrove sakorporacio samarTlebrivi sistemis mqone
nebismieri erovnuli kanonmdebloba ori kompaniis Serwymis
SesaZleblobis Sesaxeb maregulirebel debulebebs Seicavs.1482

gaerTianebis Sedegad Seqmnili sazogadoeba SeiZleba axlad
formirebuli an Serwymis tranzaqciis miznebisTvis tranzaqciis
Sesrulebamde dafuZnebuli kompania iyos.1483 axali kompania,
rogorc wesi, finansur-ekonomikuri da socialuri struqturiT
(muSa-mosamsaxureTa, momwodebelTa, dasaqmebulTa da
momxmarebelTa raodenoba) gacilebiT kompleqsuria, vidre
misaerTebeli sawarmo. mimaerTebeli korporacia posttranzaqciul
aqtivobebSi ganagrZobs funqcionirebas, rCeba iuridiul pirad,
ris gamoc mas `gadarCenil~ (surviving) kompanias uwodeben.1484

kombinaciaSi monawile meore partniori kompania wyvets arsebobas
anu wyvets damoukidebel subieqtad funqcionirebas, ris gamoc is
mierTebul, `gamqral~ sawarmod moixsenieba.1485

Serwymis gamovlinebis ori ZiriTadi saxe arsebobs: Serwyma
STanTqmiT da konsolidaciiT.1486 Serwymis saxeobaTa
klasificireba, pirobiTad, ori mimarTulebiT aris SesaZlebeli.
pirveli, Serwymis saxeTa diferencireba samewarmeo saqmianobis
struqturuli mimarTulebis mixedviT. biznessaqmianobis kuTxiT
formirebul gaerTianebaTa katalogSi Sedis vertikaluri,
horizontaluri da konglomerirebuli Serwyma. meore
mimarTulebis formirebasAtranzaqciis Sesrulebis samarTlebriv
strategiaTa interaqciebi gansazRvravs. ukanaskneli pirvelis
Sesrulebis praqtikuli realizebis saxes ufro miekuTvneba, vidre
arsobrivad diferencirebul Serwymis jgufs. Sedegad, formirdeba
Serwymis iseTi saxeebi, rogoric aRmavali, daRmavali da samkuTxa
Serwymaa. maTi Sesrulebis meToduri struqtura SeiZleba iyos
aqciaTa svopi an naRdi fuli (e.w. cash-out merger).

4.2.1. Serwymis ZiriTadi formebi

4.2.1.1. `svop~ Serwyma

1482 mewarmeTa Sesaxeb kanonis me-144 muxli; R.M.B.C.A. § 11.02(a).
1483 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P.66.
1484 Gevurtz,Corporation Law, 2th ed., 2010, P. 676.
1485 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 607.
1486 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 144.
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Serwymis tranzaqciaTa tipologiuri da klasobrivi
gansxvavebuloba saerTo niSnis qveS erTiandeba: meore pirvelis
Sesrulebis samarTlebriv meqanizms warmoadgens. `svop~ Serwyma
erT-erTi aseTi klasis tranzaqcias ganekuTvneba.1487

normatiuli regulaciebi misi realizebis saSualebas,
aqciaTa gacvlis meTods fuliT Serwymis meTodisgan mijnavs. svop
Serwymis Sesrulebas garkveuli winare garemoebebi sWirdeba. is
potenciuri kombinaciis monawile mxareTa Soris molaparakebis
bazisze miRweul Serwymis gegmas unda emyarebodes,1488 sadac
monawile kompaniebs damoukidebeli samarTalsubieqtis statusi
molaparakebis dasrulebis etapamde unarCundebaT.1489 Serwymis
gegmaSi, romelic orive kompaniis aqcionerTa saerTo krebis mier
misaReb korporaciul dokuments ganekuTvneba,1490 ganisazRvreba is
ZiriTadi pirobebi, romelic Serwymas svop xasiaTs aniWebs.
kerZod, Tu tranzaqciaSi monawile kompania wyvets arsebobas da
uerTdeba meore korporacias, xolo mierTebuli sazogadoebis
aqcionerebi Serwymis anazRaurebis saxed `gadarCenili~
sazogadoebis aqciebs Rebuloben (stock swap), saxeze svop
Serwymaa.1491 sxva sityvebiT, samizne sazogadoebis STanTqma
xorcieldeba Semdegi sqemiT: iwyeba molaparakebis warmoeba
tranzaqciis Taobaze. molaparakebis miRwevis Semdgom ixsneba
qonebis satransfero fanjara, sadac samizne sazogadoebis
aqtivebisa da pasivebis transferirebis sanacvlod xdeba SemZeni
sazogadoebis aqciaTa gadacema samizne kompaniis aqcionerTaTvis.
posttranzaqciul etapze, samizne sazogadoeba wyvets arsebobas
da xdeba misi aqtivebisa da pasivebis mimaerTebeli korporaciis
aqtivebsa da pasivebTan kombinireba.1492

aqtivebisa da pasivebis `gadasvla~ gansakuTrebuli xasiaTiT
gamoirCeva. Serwymis SemTxvevaSi, erTi korporaciis arc qoneba da
arc aqciebi meore korporacias fizikurad ar gadaecema, rac
`qonebis fiqciuri transferisa~1493 da `wilis fiqciuri
transferis~1494 arsidan gamomdinareobs.1495 mierTebuli
sazogadoebis aqcionerebi ekvaier kompaniaSi floben wina
kompaniaSi arsebul aqciebsa da mimaerTebeli kompaniis mier
tranzaqciis dasafinanseblad gamoSvebul axal aqciebs.1496

1487 “stock-swap statutory merger”. is aseve cnobilia “plain vanilla merger”-is saxeliT. ix.
Oesterle, Mergers and Acquisitions,  2006, P. 5.
1488 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 82-84.
1489 Haas, Corporate Finance, 2011, P. 593-595.
1490 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 65-70.
1491 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009,  P. 14.
1492 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 57,58.
1493 “stock transfer fiction”. ix. Kwall, What is a Merger? The Case for Taxing Cash Mergers Like Stock
Sales, 32 Iowa J. Corp. L. 2006, P. 5-7.
1494 “asset transfer fiction”. ix. Kwall, What is a Merger? The Case for Taxing Cash Mergers Like Stock
Sales, 32 Iowa J. Corp. L. 2006, P. 7-9.
1495 ix. Kwall, What is a Merger? The Case for Taxing Cash Mergers Like Stock Sales, 32 Iowa J. Corp.
L. 2006, P. 1, 10-37. Sead. Hamilton, Corporations, 2000, P. 611.
1496 Oesterle, Mergers and Acquisitions,  2006, P. 6.
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Serwymis ganxorcielebis aRniSnuli saxis dadebiT mxares
misi sagadasaxado regulaciebi warmoadgens.1497 is eqceva
reorganizaciis ganmartebaSi.1498 kombinaciaSi monawile mxareebi
konkretul wminda Semosavals ar Rebuloben, isini sainvesticio
portfolios saxis cvlilebiT Semoifarglebian. aqciaTa gacvliT
xdeba investirebis  formis Secvla korporaciis reorganizaciis
safuZvelze. es ki misi sagadasaxado gadasaxadisgan
gaTavisuflebis safuZvelia.1499

Serwymis am saxeobis1500 Sedegad ekvaier kompanias
organizaciuli kuTxiT menejmenti, marTvis organoebi ucvleli
rCeba. magram icvleba aqcionerTa struqtura Semomatebul
aqcionerTa xarjze. amasTan, Tu SemoerTebuli sazogadoebis
wilobrivi koeficienti sakmaod maRalia SemZeni sazogadoebis
saaqcio kapitalTan mimarTebiT, `gadarCenil~ korporaciaSi
kontrolis Secvlis maRali albaToba arsebobs, rac, Tavis mxriv,
menejmentis Secvlis potenciur SesaZleblobasac moicavs. aseve,
Tu tranzaqciis dasafinanseblad (axali aqciebis gamoSvebis
SemTxvevaSi) SemZeni sawarmo sasesxo valdebulebiT daitvirTeba,
es misi kapitalis restruqturizirebis sababi gaxdeba. samizne
korporacia, rogorc wesi, iSleba.1501

dasasrul, svop Serwyma iseTi klasis Serwymis kombinaciis
formirebis saSualebas warmoadgens, romlis gamoyeneba
SesaZlebelia Serwymis diferencirebul tipologiaTa mimarT.
Sedegad, SesaZloa ganxorcieldes horizontaluri, vertikaluri,
aRmavali an daRmavali Serwyma svop teqnikis tranzaqciaSi
integrirebis saSualebiT.

4.2.1.2. `Serwyma fuliT~ (cash-for-stock merger)

Serwymis tranzaqciis Sedegebi gasaerTianebel Tu
misaerTebel sawarmoTaTvis, kombinaciis struqturis
formulirebazea damokidebuli. imis mixedviT, Serwymis gegmaSi
anazRaurebis saxed ra ganisazRvreba, SesaZlebelia Serwymis kidev
erTi saxis generireba.1502 tranzaqciis arsi mdgomareobs
misaerTebeli sawarmos aqcionerTaTvis sazogadoebis qonebis
gadacemis kontribuciad naRdi fulis gadacemaSi. wina taqtikisgan
gansxvavebiT, misaerTebeli korporaciis aqcionerebi ekvaier
kompanias aqtivebsa da pasivebs gadascemen, riTic maTi kapitalis

1497 Haas, Corporate Finance, 2011, P. 597.
1498 IRC. 338(a)(1)(A). ix. Federal Income Tax, Code and Regulations, (edit. Dickinson), 2012-2013, P.
341.
1499 Burke, Federal Income Taxation of Corporations and Stockholders, 6th ed., 2007, P. 268-277.
1500 svop Serwymis dros, Tu kombinaciaSi monawileobs ori iseTi korporacia,
romelTac Serwymis xelSekrulebiT Tanabari uflebebiT aRiWurvebian, anu
Serwymis Sedegad Camoyalibebuli sazogadoebis aqciebi maT Soris
paritetulad ganawildeba, saxezea Serwymis subtipi, e.w. merger of equals. ix. Haas,
Corporate Finance, 2011, P. 598.
1501 sagamonakliso SemTxvevisTvis, ix. Cox, Hazen, Treatise on The Law of Corporations, 3th

ed., Vol. 4, 2010, P. 55-57.
1502 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 102-106.
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deinvestirebas axorcieleben. gamonaklisi arsebobs im
SemTxvevisTvis, Tu mierTebuli korporacia anazRaurebis saxed
mimaerTebeli korporaciis xmis uflebis armqone privilegirebul
an Cveulebriv aqciebs an sasesxo fasian qaRaldebs miiRebs.1503

Serwymis aRniSnuli teqnika oretapiani SeZenis relevantur
seqcias warmoadgens.1504 kapitalis bazarze sakontrolo paketis
daufleba `raiders~ samizne sawarmos STanTqmis hipoteTur
winapirobebs ukvalificirebs.1505 zRvruli maCveneblis miRweva
(20%-35%) saerTo krebis gadawyvetilebis mimarTulebis mimcemi
xdeba. samizne sazogadoebaSi SemZeni amtkicebs Serwymis gegmas.
ekvaieri SeZenis meore etapze Serwymis taqtikuri svliT samizne
kompaniaSi darCenil aqcionerebs gandevnis.1506 amisTvis is mcire
aqcionerebs sTavazobs fuls. oretapiani SeZenis meore safexurze
cash out  merger–iT mcire aqcionerTa likvidireba gamosyidul
aqciaTa Rirebulebaze aisaxeba. SesaZloa mcire aqcionerma
anazRaurebis saxiT imaze naklebi miiRos, vidre kapitalis
bazarze satendero SeTavazeba Seicavda.1507 mcire aqcionerTa
interesebis dacvis kuTxiT, msgavsi tipis tranzaqciis mizani da
gandevnil aqcionerTa `samarTliani~ mopyroba sasamarTlo
mtkicebis sagania. tranzaqcia1508 unda emsaxurebodes
biznesstrategiebiT gamyarebul komerciul miznebs.1509 mokled,
aRwerili mocemuloba mSobeli korporaciis mier Svilobil
kompaniaSi mcire aqcionerTa mocilebis da mis 100%-ian Svilobil
sawarmod gardaqmnis meqanizmia.1510

Serwymis aRniSnuli saxis mTavari niSansveti samizne
sazogadoebis mewileTa faqtobriv deinvestirebasa da
sagadasaxado aspeqtebSia. pirvel SemTxvevaSi, isini fulis an xmis
uflebis armqone fasian qaRaldTa sanacvlod sazogadoebas
`Tmoben~. gadawyvetileba aqcionerTa saerTo krebis kompetenciis
farglebSi miiReba.1511 kombinaciaSi monawile kompaniaTa
posttranzaqciuli bedi wina saxis tranzaqciis identuria.

rac Seexeba sagadasaxado segments, cash out  merger
gansazRvruli fuladi saxsrebis mimoqcevas ganapirobebs, ris
safuZvelzec fiqsirdeba korporaciaTa mier Semosavlebis
miReba.1512 sagadasaxado miznebisTvis ki, sawarmos doneze miRebuli
Semosavali ukve dasabegr kategoriaSi eqceva, radgan ar jdeba

1503 Oesterle, Mergers and Acquisitions,  2006, P. 7.
1504 ix. Irving Bank Corp. v. Bank of New York, 530 N.Y.s.2d. 757 (N.Y.Sup.Ct. 1988).
1505 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 133.
1506 igive: ~back-end merger~. ix. Oesterle, Mergers and Acquisitions,  2006, P. 21; Ventoruzzo,
Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper #137, 2009, P. 31.
1507 Gevurtz,Corporation Law, 2th ed., 2010, P. 760-764.
1508 mocemul elementTa identuri niSnebis matarebelia Squeeze-Out, Freeze-Out
Merger. korporaciul kombinaciebSi aqcionerTa gandevnis (Freeze-Out) yvelaze
gavrcelebul saSualebas Serwyma warmoadgens. ix. Gevurtz,Corporation Law, 2th ed.,
2010, P. 765-768.
1509 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 134-136.
1510 Oesterle, Mergers and Acquisitions,  2006, P. 21-23; Gevurtz,Corporation Law, 2th ed., 2010, P. 765.
1511 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, §7183, P. 513,514.
1512 Haas, Corporate Finance, 2011, P. 599.
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reorganizaciis definiciaSi.1513 amitom, msgavsi tipis Serwymis
arasasurvel mxares aqcionerTa doneze sagadasaxado dabegvra
warmoadgens.1514

meore mxriv, Serwymis es saxe saSualebas aZlevs SemZen
kompanias TiTqmis yovelgvari struqturuli cvlilebisgan
airidos Tavi. fulis sanacvlod samizne ss-is qonebis miReba da
misi daSla ise, rom SeZenili sawarmos aqcionerebi wilobriv
monawileobas `gadarCenil~ kompaniaSi ar Rebuloben, ekvaieri
kompaniis aqcionerTa struqturaze dadebiT gavlenas axdens.
kerZod, ar icvleba aqcionerTa profili, ar xdeba fasian
qaRaldTa susti koncentraciebis Seqmna sxva aqcionerTa
Semomatebis xarjze da maTTvis kontrolis meqanizmTa ganawileba.
ekvaieri firmis mTavari uaryofiTi momenti dgeba maSin, Tu
Serwymis tranzaqciis dasafinanseblad mas ar gaaCnia Tavisufali
finansuri saxsrebi (free cash flow). finansuri saxsrebis mozidva
sesxisa da saijaro xelSekrulebis formiT moxdeba.1515 sasesxo
kapitali obligaciebisa da axali aqciebis gamoSvebaSi
investirdeba.1516 sxva sityvebiT, SesaZlebelia kapitalis
struqturis Secvla aqtivebis pasivebTan (equity/debt-financing)
Tanafardobis gazrdiT.1517 ekvaieri kompaniis aqcionerTa
sakuTrebaSi aRmoCndeba sasesxo Tanxebis maRali procentuli
maCveneblebiT kapitalizebuli korporacia, rogorc
posttranzaqciulad Camoyalibebuli erTeuli.

4.2.1.3. samkuTxa Serwyma

tradiciul korporaciul kombinaciaTa samwevrovani formidan
indiferentuli kombinaciuri svlebis sqematuri ganvrcoba
divergensul regulaciaTa bona fide ugulebelyofiT sruldeba.
taqtikaTa interaqciuli seleqcia sagadasaxado moTxovnaTa
gverdis avlis strategiul meqanizms warmoSobs. tranzaqciis
sasurveli strategiiT Sesrulebis meore adresati mcire
aqcionerTa uflebebis regulatorul farglebSi SezRudvaa.1518

analogiuri Sedegebis dadgomis buferuli zonis Seqmna
samwevrovani Serwymis1519 praqtikuli sistematizirebiT SeiZleba.1520

Seqmnili buferis utilizirebis ramdenime principuli faqtori
arsebobs. wevrTa simravle kombinaciur svlas arTulebs. Serwymis
kompelqsuri tranzaqcia gamoiyeneba samizne sazogadoebis
valdebulebaTa mis valdebulebad avtomaturi transformaciisa
da arasasurveli pasuxismgeblobis Tavidan acilebisTvis.1521

taqtikuri svla Serwymis uaryofiTi elementebis mocilebisa da

1513 Federal Income Tax, Code and Regulations, (edit. Dickinson), 2012-2013, P. 341,342.
1514 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 14-19.
1515 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 6A, 1997, §2840, P. 374-376.
1516 Booth, Financing the Corporation, 2010, P. 2-37.
1517 Lind, Schwarz, Lathrope, Rosenberg, Fundamentals of Corporate Taxation, 8th ed., 2012, P. 121-135.
1518 Cox, Hazen, Business Organizations Law, 2011, P. 618,619.
1519 Palmiter, Corporations, 2006, P. 608-609.
1520 Ginnings, Jones, Triangular Mergers in Texas, 12 Hous. L. Rev., 1975, P. 307.
1521 Ginnings, Jones, Triangular Mergers in Texas, 12 Hous. L. Rev., 1975, P. 319.
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SeZenis dadebiTi aspeqtebis kombinirebuli variantis maqsimalur
utilizacias normatiuli wesrigis darRvevis gareSe axdens.1522

kompleqsurobis dadebiTi mxare tranzaqciis martivi
implementirebaa. Serwymis tradiciulad rTuli mxare monawile
partniorTa individualuri krebis gadawyvetilebis saWiroebaa.
ekvaeri kompaniis menejmenti samwevrovani SeZeniT sakuTari Zalis
demonstrirebas1523 da aqcionerTa kontrolis manipulaciur
SezRudvas strategiuli dagegmarebiT aRwevs. samkuTxa Serwyma
SemZeni korporaciis aqcionerTa mier Serwymis damtkicebis
proceduras ar saWiroebs. sakmarisia bordis gadawyvetileba,
radgan nebadarTuli aqciebis gacema direqtorTa kompetencias
ganekuTvneba,1524 garda im SemTxvevisa, Tu tranzaqciisTvis saWiro
nebadarTul aqciaTa sakmao raodenoba ar aqvs da aucilebelia
wesdebaSi cvlilebis Setana axali aqciebis gamoSvebis
gadawyvetilebis misaRebad.1525 xmis micemis ganuxorcielebloba
aqcionerTa efraizalis uflebas ar warmoSobs. moTxovnis
ararseboba da tranzaqciis damtkicebis biurokratiuli
moTxovnebis gverdis avla samwevriani Serwymis strategiis
gamoyenebis wamaxalisebeli niuansebia. magram arsebobs kidev erTi
niuansi - samizne sazogadoebis kreditorTa ekvaieri kompaniis
mevaled transformirebis dasaSveboba. svopi samizne sazogadoebis
mevalis moTxovnis subieqts cvlis. SemZenis survilia SeierTos
samizne sazogadoeba, magram ar Seamciros sakuTari kapitalis
myari koncentracia Semomatebuli valdebulebis xarjze.  Serwymis
faqtobrivi ganxorcieleba, magram Sesyiduli biznesis
gancalkevebuli menejmentiT marTva, samkuTxa Serwymis strategiis
bolo safexurze dgas.1526 ukanaskneli taqtikuri svla, SemZen
korporacias entity shielding meqanizmis praqtikul adaptirebas uwyobs
xels.1527

logikuria, rom kombinaciis kompleqsuroba garTulebul
samarTlebriv konstruqciebs warmoSobs. tranzaqciis sistemuri
midgomis arsi or gamovlinebaSi konstruqtirdeba: samizne
sazogadoebasTan pirdapir samkuTxa Serwymasa da reversul
samkuTxa SerwymaSi.

4.2.1.3.1. pirdapiri samkuTxa Serwyma

potenciuri SemZenis mier samizne kompaniaSi SeRwevis momdevno
etapze tranzaqciis struqtuirebis procesi iwyeba. samkuTxa
Serwymis subtipi pirdapiri samkuTxa Serwymaa.1528 samwevrovani

1522 Note, Three-Party Mergers: The Fourth Form of Corporate Acquisition, 57 Va. L. Rev., 1971, P.
1242-1248.
1523 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 43-48.
1524 ix. Equity Group Holdings v. DMG, Inc., 576 F.Supp. 1197 (S.D.Fla. 1983).
1525 Gevurtz,Corporation Law, 2th ed., 2010, P. 691.
1526 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 52.
1527 Hansmann, Kraakman, The Essential Role of Organizational Law, Yale L. J., 2000, P. 4-8; .
Hansmann, Kraakman, Squire, Law and Rise of the Firm, Har. L. Rev., 2006, P. 2-4
1528 ix. Kwall, What is a Merger? The Case for Taxing Cash Mergers Like Stock Sales, 32 Iowa J. Corp.
L. 2006, P. 15-16.
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Serwymis upiratesobaTa utilizireba tipiur tranzaqciaSi mesame
monawile partnioris CarTvis Sedegad xdeba. tranzaqciis atipuri
movlena swored es aris. ekvaieri da samizne sazogadoeba
xelSekrulebis uSualo mxareebi ar arian. samizne korporacia
afuZnebs `fantom~ kompanias1529 biznessaqmianobis konkretuli
mizniT: Serwymis tranzaqciis SesrulebisTvis. dafuZnebuli
kompania aris ekvaieris srul sakuTrebaSi arsebuli Svilobili
kompania. misi kapitalizaciis wyaro SemZeni korporaciis mier
gadacemuli Setanaunariani obieqtebia.1530 sanacvlod, SemZeni
korporacia iRebs aqciaTa pakets.1531 xazgasasmelia, rom SemZeni
korporacia `sajaro~ korporaciaa, xolo axlad dafuZnebuli
subsidiari mxolod tranzaqciis miznebisTvis aris Seqmnili.1532

Cveulebriv Serwymas partniori kompaniebis aqcionerTa saerTo
krebis gadawyvetileba sWirdeba. samwevrovani Serwymis Sesruleba,
realurad, tipiuri Serwymaa, romelic aucileblad aqcionerTa
mier unda iqnes damtkicebuli.1533 samkuTxa Serwymis dros es
sakiTxi dilemas ar warmoSobs. gadawyvetilebis miReba SemZenis
Svilobili kompaniis mier xdeba. `fantomi~ korporaciis
erTaderTi aqcioneri ekvaieri kompaniaa. korporacia gare
samarTlebriv urTierTobebSi bordis saSualebiT gamodis. es
niSnavs, rom Svilobili korporaciis mier Serwymis gegmis
damtkicebis Sesaxeb gadawyvetilebas ekvaieri korporaciis
menejmenti iRebs.1534 pirdapiri Serwyma dafuZnebuli Svilobili
kompaniis samizne korporaciasTan Serwymas mierTebiT gulisxmobs.
samizne sazogadoebis aqcionerebi Serwymis anazRaurebisTvis
iReben SemZenis Svilobili korporaciis aqciebs, anu isini, Tu
Svilobili sawarmos kapitali mSobeli kompaniis aqciebiT aris
formirebuli, faqtobrivad, ekvaieri sazogadoebis aqciebis
mesakuTreni xdebian.1535

posttranzaqciuli mocemulobis Tanaxmad, ekvaieri
Svilobili sawarmos 100%-iani mesakuTrea, xolo es ukanaskneli
samizne korporaciis mTliani aqtivebisa da pasivebis mesakuTre
xdeba. pirdapiri samkuTxa Serwymis strategiuli gaTvla ekvaieri
sawarmos aqcionerTa gadawyvetilebis Tavidan aridebis,1536 maTTvis
efraizalis uflebis CamorTmevisa da samizne sazogadoebis

1529 phantom corporatarion. ix. Lynch, A Concern for the Interests of Minority Shareholders Under
Modern Corporation Laws, 3 J. Corp. L., 1977, P. 19-33. is momdinareobs samwevrovani
Serwymis `fantom~ Serwymad (phantom merger) sasamarTlo gadawyvetilebaSi
gaJRerebis Semdgomi periodidan. ix. Marcou v. Federal Trust Co., 268 A.2d 629 (Me. 1970).
1530 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 322-327.
1531 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 73.
1532 Hamilton, Corporations, 2000, P. 614.
1533 Gevurtz,Corporation Law, 2th ed., 2010, P. 690.
1534 Haas, Corporate Finance, 2011, P.603.
1535 Cox, Hazen, Business Organizations Law, 2011, P. 627.
1536 arsebobs sagamonakliso SemTxveva. Tu samwevrovani Serwymis Sedegad SemZeni
sazogadoebis aqcionerTa Serwymamde arsebuli xmis uflebis struqtura
Sesustdeba 5-6%-iT, maSin aqcionerebi Serwymis ganxorcielebas kenWi unda
uyaron. ix. M.B.C.A. §6.21(f), Official Comment, 2009.
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gancalkevebul subieqtad SenarCunebaSi mdgomareobs.1537 Tu SemZeni
korporacia Svilobili kompaniis gauqmebas gadawyvets, man unda
gamoiyenos `mokle~ Serwymis debulebebi.1538 Sedegebi tipiuri
Serwymis analogiuri iqneba.

4.2.1.3.2. reversuli samkuTxa Serwyma

samkuTxa Serwymis meore subtipia reversuli Serwyma.1539

Serwymis tranzaqciis struqtuirebaSi Svilobili kompaniis CarTva
ori mimarTulebiT aris SesaZlebeli. pirveli mimarTulebis
realizeba pirdapiri samkuTxa gaerTianebiT xdeba. meore
SemTxveva, Svilobili kompaniis Serwymis gansxvavebul meqanizmad
gamoyenebas gulisxmobs.1540 reversuli samkuTxa Serwymis
proceduruli Tavisebureba ekvaieris Svilobili kompaniis
posttranzaqciuli bediT aixsneba.1541 samizne sazogadoebasa da
SemZenis subsidiars Soris Serwymis xelSekrulebaSi kombinaciis
saxed samizne sazogadoebis mimaerTebel sazogadoebad gansazRvra
xdeba.1542 mierTebis gegma subsidiaris funqcionierebis Sewyvetas
gulisxmobs. Sedegi dgeba Cveulebrivi SeZenis msgavsi, magram
interfeisia, TiTqos samizne sazogadoeba ekvaieri kompaniis
Svilobili sawarmos SeZenis iniciatori da ganmaxorcielebeli
iyos. interfeisi realurad arsebul interiers Sebrunebul saxes
aZlevs, ris gamoc msgavsi tipis struqturul tranzaqcias
`reversuli~ Serwyma ewodeba.1543

es strategia SemZen korporacias saSualebas aZlevs samizne
sazogadoeba faqtobrivad miierTos, magram ise, rom man (samiznem)
samarTalsubieqtoba SeinarCunos. samizne sawarmos iuridiuli
TviTmyofadobis SenarCuneba SemZenTan saxelSekrulebo
urTierTobis CamoyalibebiT miiRweva, rac erTgvar safrTxes qmnis,

1537 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 53.
1538 Cox, Hazen, Business Organizations Law, 2011, P. 626.
1539 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 74.
1540 Hamilton, Corporations, 2000, P. 617,618.
1541 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 714-716.
1542 Schneeman, The Law of the Corporations and Other Business Organizations, 5th ed., 2010, P. 490-
491.
1543 ix. Kwall, What is a Merger? The Case for Taxing Cash Mergers Like Stock Sales, 32 Iowa J. Corp.
L. 2006, P. 16. reversuli samkuTxa Serwymis monawile subieqtTa statusi,
iuridiul doqtrinaSi, Serwymis kidev erTi formis determinacias axdens.
reversuli Serwymis dros, gauqmebuli korporaciis aqcioneri (anu ekvaieri
korporacia) tranzaqciis dasrulebis Semdgom Serwymis Sedegad `gadarCenili~
sawarmos yvela an TiTqmis yvela aqciis mflobeli xdeba. es mosazreba
samarTlebrivi mtkicebis sferoSi moeqca. eWvgareSea, rom Cveulebrivi Serwymis
dros SemZeni kompania `gadarCenili~ sawarmos statusiT sargeblobs.  amis
sapirispirod, korporacia, romlis aqcionerebic reversuli Serwymis Sedegad
orive kompaniaSi, kombinirebulad, aqciaTa mcire paketis mflobelni xdebian da
SesaZlebelia fulis sanacvlod mouwioT sawarmoSi TavianTi interesis
daTmoba, SeiZleba `gadarCenil~ korporaciad CaiTvalos. statusis calmxrivi
ganusazRvreloba tranzaqciis `Tavdayira Serwymad~ (e.w. upside-down merger)
kvalificirebas iwvevs, romelic samizne sazogadoebis aqcionerTa uflebrivi
mdgomareobis gauaresebas iwvevs. ix. Gevurtz,Corporation Law, 2th ed., 2010, P. 692.



199

rom reversul samkuTxa SerwymaSi anti-ganawilebiTi daTqmebi1544

iqnes gaTvaliswinebuli, romelic uflebaTa da valdebulebaTa
arasasurveli gadasvlis procesis pragmatuli ganmsazRvrelia.1545

iuridiuli piris statusis SenarCunebis mizani mravalgvari
SeiZleba iyos. is SesaZloa emsaxurebodes muSa-mosamsaxureebTan
Sromis xelSekrulebis xelaxla gaformebis molaparakebebis
warmoebisa da samizne sazogadoebis qonebis formaluri gadacemis
proceduraTa Tavidan aridebas.1546

reversuli samkuTxa Serwymis dafinanseba SesaZlebelia
aqciebiT, fuliT, sasesxo fasiani qaRaldiT an maTi
kombinirebuli variantiT. Sesabamisad, misi gamoyeneba svop
Serwymis, fulis sanacvlod gaerTianebis mimarTebiTac SeiZleba.
samkuTxa gaerTianeba mxolod Serwymis strategiebSi ar lavirebs.
misi utilizacia SesaZlebelia samizne sazogadoebis qonebrivi
SeZenis struqturirebisTvis.1547

4.2.1.4. `mokle~ Serwyma

`mokle~ Serwymis strategia oretapiani SeZenis meore
safexurze gamoyenebad saSualebasa1548 da mSobel-Svilobil
sawarmos gaerTianebis SemTxvevebSi gamoiyeneba.1549 yvela
samarTlebriv sistemaSi Serwymis specifikuri statusiT
sargeblobs mSobel-Svilobil sawarmos Soris (da reversulad)
Serwymis kombinacia da eqvemdebareba normatiul wesrigs.1550 misi
ganxorcielebis kompetenciis mopovebis winapiroba Svilobil
sawarmoSi xmis uflebis mqone aqciaTa minimum 90%-is flobaa.1551

`mokle formis Serwyma~ Svilobili kompaniis mierTebis gziT aris
`aRmavali Serwyma~ (e.w. upstream-merger),1552 romlis legitimireba ar
saWiroebs subsidiaris aqcionerTa saerTo krebis an bordis
gadawyvetilebas. Svilobili kompaniis menejmentis mier mierTebis
sakiTxis ganxivlis dRis wesrigSi dayeneba usargebloa, radgan
mSobel kompanias masze zegavlenis moxdena yovelgvari

1544 `ganawilebaSi~ moiazreba saxelSekrulebo uflebaTa an qonebis gadacema,
romelic Serwymis aucilebeli atributia. anti-ganawilebiTi  daTqma
saxelSekrulebo samarTalSi arsebuli saxelSekrulebo moTxovnebisa da
valdebulebaTa Tavisufali gadasvlis zogadi principis sapirwoned
gaiTvaliswineba reversuli samkuTxa Serwymis dros, rac niSnavs, rom
saxelSekrulebo moTxovnaTa da qonebis gadacemas urTierTobaSi monawile
yvela mxaris Tanxmoba esaWiroeba, anu akrZalulia Tavisufali gadasvla. ix.
Kung, The Reverse Triangular Merger Loophole and Enforcing Anti-Assignment Clauses in Symposium:
Original Ideas on Originalizm, 103 Nw. U.L. Rev., 2009, P. 1038-1042, 1045-1047.
1545 Kung, The Reverse Triangular Merger Loophole and Enforcing Anti-Assignment Clauses in
Symposium: Original Ideas on Originalizm, 103 Nw. U.L. Rev., 2009, 1037-1069.
1546 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 54.
1547 Cox, Hazen, Business Organizations Law, 2011, P. 629.
1548 Haas, Corporate Finance, 2011, P. 600.
1549 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 35.
1550 M.B.C.A. §11.05.
1551 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 36.
1552 Oesterle, Mergers and Acquisitions,  2006, P. 10.
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dabrkolebis gareSe SeuZlia.1553 `aRmavali~ Serwymis Sesruleba
mxolod mSobeli korporaciis bordis kompetenciis farglebSi
xorcieldeba, radgan Serwyma ar iwvevs SemZeni sazogadoebis
wesdebaSi cvlilebebis Setanas, ar amcirebs aqcionerTa xmis
uflebebs da ar saWiroebs damatebiTi aqciebis avtorizebas.1554

Serwymis erTaderTi proceduruli moTxovnaa, rom Serwymis
ZalaSi Sesvlidan 10 dReSi daegzavnos subsidiaris yvela
aqcioners gaerTianebis amoqmedebis Sesaxeb Setyobineba.1555

gamartivebuli proceduruli sqemis arsebobis gamo, Serwymis am
formiT Sesrulebas drois mcire monakveTi sWirdeba. Sesabamisad,
is `mokle formis Serwymad~ aris aRiarebuli.1556

`mokle~ Serwymis meore subtips `daRmavali~ Serwyma (e.w.
downstream-merger) warmoadgens. Serwymis ukanaskneli forma,
gansxvavebiT wina subtipisgan, gamkacrebul proceduras moicavs.
mis Sesasruleblad aucilebelia mSobeli korporaciis
aqcionerTa saerTo krebis gadawyvetileba.1557

`mokle formis~ Serwymis mniSvnelovani saxasiaTo Sedegia
mSobeli da Svilobili sawarmos aqcionerTa tranzaqciuli
uflebebis ugulebelyofa. kerZod, `mokle Serwymis~ procesSi
ukmayofilo aqcionerebs ar aqvT samarTlebrivi safuZveli
gadawyvetilebis SewinaaRmdegebisa.1558 disidenturi uflebis
SezRudva tranzaqciis damtkicebis uflebis ararsebobis
kauzaluri Sedegia. erTaderTi dacvis meqanizmi mcire aqcionerTa
sakuTrebaSi arsebuli wilis Rirebulebis efraizaliT
daculobaSia. es niSnavs, rom Tu SerwymiT ukmayofilo aqcioneri
moisurvebs sazogadoebis datovebas wilis ekvivalenti
Rirebulebis samarTliani gansazRvra efraizalis uflebis qveS
iqneba daculi.1559 analogiur mowesrigebas Seicavs qarTuli
kanonmdebloba, romelic ss-is reorganizaciis Sesaxeb miRebuli
gadawyvetilebiT ukmayofilo aqcioners aZlevs sazogadoebis
datovebis SesaZleblobasa da samarTliani anazRaurebis miRebis
uflebas.1560 miuxedavad efraizalis uflebiT daculobisa, `mokle~
Serwymis disidenti aqcioneris fuladi kompensireba ekonomikuri
kuTxiT wamgebian poziciaSi ayenebs disident partniors.
sagadasaxado miznebisTvis unda ganisazRvros tranzaqciis
mogebisa da danakargebis Sesaxeb. amitom, Tu mcire aqcionerTa
interesebis daTmoba xdeba fulis sanacvlod, korporaciis mier

1553 M.B.C.A. §11.05, Official Comment 2009.
1554 M.B.C.A. §11.05, Official Comment 2009.
1555 M.B.C.A. §11.05(b).
1556 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 49.
1557 ix. M.B.C.A. §11.04(b), §11.05, Official Comment 2009. Sead. Cox, Hazen, Treatise on The Law
of Corporations, 3th ed., Vol. 4, 2010, P. 49.
1558 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 37.
1559 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 38; Cox, Hazen,
Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 50.
1560 mewarmeTa Sesaxeb kanoni, 511 muxlis pirveli punqti.
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gadacemuli naRdi fuli aqcionerTaTvis kapitalur Semosavlad
miiCneva, Sesabamisad is dabegvrad kategoriaSi moeqceva.1561,1562

4.2.2. Serwymis ZiriTadi tipebi

Serwymis Sesrulebis formisa da tipis urTierTgamijvna
Teoriul da praqtikul baziszea agebuli. forma Sida
samarTlebrivi nebis gamovlenil miznebzea damokidebuli,
romelic eqsternalur samarTlebriv urTierTobaSi normatiulad
nebadarTul korporaciuli qmedebis saxes iZens. Serwymis
tipologiuri klasificireba kompaniis dafuZnebisas arCeuli
samewarmeo saqmianobis kursiTa (sagniT) da misi funqcionirebis
geografiul sferoze dayrdnobiT sruldeba. partniorTa
dafuZnebis neba, maT Soris Camoyalibebul urTierTobas gare
samarTlebrivi saxe miscen, praqtikuli ganxorcielebis (anu
registraciaSi gatarebis) momentidan samarTlebriv regulaciebs
emorCileba. erTi mewarme subieqtis Tvisebrivad saxasiaTo
ekonomikuri aqtivoba sensitiuria identuri an gansxvavebuli
samewarmeo sagnisa Tu geografiuli mdgomareobis mqone sxva
biznes organizaciis marketingul, ekonomikur aqtivobaze.
ekonomikuri stabilizacia aseT zegavlenaTa mimarTebiT mkveTr
ukureaqcias iwvevs. stabilurobis uku-reaqcia destabilizaciaSi
mdgomareobs. fluqtuaciuli ekonomikuri garemo, Tavis mxriv,
iwvevs mewarmeTa Soris Camoyalibebuli kavSirebis CamoSlas da
bazarze damkvidrebul mewarme subieqtTa marTvis organoebSi
arakeTilsindisieri konkurenciis gancdas aCens. konkurenciis
SezRudva monopolizirebuli bazris pirveli gamoxatulebaa,
sadac kompaniebis maRali riskis mqone gadawyvetilebis miRebas
maqsimalurad arideben Tavs. riskisa da ekonomikuri aqtivobis
Sesusteba da investirebuli kapitalis dakagvis `SiSis~
safuZvelze misi dauyovnebeli deinvestireba qveynis ekonomikis
(romelic, xSirad, erovnul farglebs scdeba da saerTaSoriso
doneze vrceldeba, magaliTad 2008 wlis amerikuli krizisi)
kolafsis dawyebis pirveli rgolia. msgavs SemTxvevas, yvela
qveynis kanonmdebeli antimonopoliuri sakanonmdeblo aqtebis
regulirebis gamkacrebiT abalansebs.1563 swored aseTi
`SemTxvevebis~ Sinaarsobrivi segmentis maformirebeli elementebi
Serwymis tipologiur saxesxvaobaTa diferencirebul klasebSia
mimofantuli. tipologiaTa heterogenuloba Serwymis
horizontalur, konglomerirebul da vertikalur subtipebs qmnis.

1561 IRC. Sec. 1001(a). ix. Federal Income Tax, Code and Regulations, (edit. Dickinson), 2012-2013, P.
536.
1562 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 51; Fletcher,
Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2009, P. 38,39.
1563 aSS-Si aseTi Clayton AcT Section 7. ABA Section of Antitrust Law, The Merger Review Process,
4th ed., 2012, P. 2. saqarTveloSi antimonopoliuri kanonmdebloba gauqmebul iqna
ekonomikuri liberalizmis damkvidrebis mizniT da 2012 wlis 8 maiss
SemoRebul iqna jansaRi konkurenciis xelSewyobisa da ganviTarebisTvis
saqarTvelos kanoni `Tavisufali vaWrobisa da konkurenciis Sesaxeb~.
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4.2.2.1. `horizontaluri Serwyma~

Serwymis saxeobaTa Soris, romelic antimonopoliuri
kanonmdeblobis gaaqtiurebas iwvevs, dominirebuli mdgomareoba
`horizontalur Serwymas~ ukavia. Serwymis `horizontalurobas~
masSi monawile pirTa Soris bazarze arsebuli pirdapiri
konkurentuli garemo ganapirobebs.1564 konkurenciis ganmsazRvrel
faqtorTa mTeli kaskadi arsebobs.1565 pirdapiri konkurencia
gamoixateba ori korporaciis mier erTi da igive produqtis
warmoebiT, biznessaqmianobis ganxorcielebisa da mocemul, erT
geografiul arealSi arsebul bazarze funqcionirebiT.1566

`horizontaluri~ Serwymis arsi ori kompaniis mier efeqturi
ekonomikuri masStabebis Seqmnaa. Serwymis es tipi `gadarCenil~
sawarmos bazris farTo speqtris kontrolis saSualebas aZlevs,
rac samewarmeo saqmianobis `ekonomikur efeqturobas~ uwyobs
xels.1567 `ekonomikuri efeqturoba~ aRwers SemTxvevas, romelic
ekonomikurad Sefasebadi qonebis saerTo Rirebulebis zrdas
iwvevs sazogadoebaSi (farTo gagebiT).1568 Serwymis konteqstSi,
`ekonomikuri efeqturoba~ arsebuli qonebis ukeTesad
utilizirebis SesaZleblobas  kombinaciis integrirebis gziT
zrdis.1569 meore mxriv, msxvili kapitalis koncentrireba
oligopoluri mdgomareobis warmoSobis maRal albaTobas
qmnis.1570 imisTvis, rom horizontaluri Serwyma efeqturi Sedegis
matarebeli iyos, aucilebelia msxvili koncentraciebis Seqmna,
rac mcire kompaniebs ar ZaluZT.1571 mega kapitalizirebuli
`merjeri~1572 antimonopoliurad regulirebuli tranzaqciaa.

Serwymis Sedegebis konkurentul garemoze zegavlenis
makvalificirebeli ramdenime faqtoria. pirveli, kombinirebul
sawarmoTa SesaZlebloba akontrolos bazarze arsebuli fasebi,
miiRos iseTi gadawyvetileba, romelic sarealizacio saqonlis
homogenur an heterogenul saxes warmoSobs, rac, logikurad, sxva
kompaniebs bazris kontrolis saSualebas uzRudavs an arTmevs.

1564 Gaughan, Mergers, Aqcuisitions and  Corporate Restructurings, 5th ed. 2011, P. 13.
1565 Church, Conglomerate Mergers, in 2 Issues in Competition Law and Policy, ABA Section of
Antitrust Law, 2008, P. 1506.
1566 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 22.
1567 Williamson, Mergers, acquisitions, and Leveraged Buyouts: An efficiency assessment, 1990, P. 3.
1568 Brodley, The Economic Goals of Antitrust: Efficiency, Consumer Welfare and Technological
Progress, 62, N.Y.U. L. Rev., 1987, P. 1020-1025.
1569 ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed., 2008, P. 233-236.
1570 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 10A, 2011, P. 246-256; Cox,
Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. ABA Section of Antitrust Law,
Mergers and Acqusitions, 3th ed., 2008, P. 409,410.
1571 msxvili koncetraciis Seqmnis klasikuri magaliTi Daimler-BenZ-is
horizontaluri SerwymiT amalgamaciaa. ix. Bhagaban, Raskhit, Debasish, Corporate
Restructuring, 2009, P. 71.
1572 magaliTad, 1998 wels ori umsxvilesi navTobkompaniis Exxon-sa da Mobil-is
horizontaluri megamerjeris Rirebulebam 78.9$ miliardi Seadgina, xolo 2009
wels Pfizel-sa da Wyeth-is horizontalurma Serwymam - 68$ miliardi. ix. Gaughan,
Mergers, Aqcuisitions and  Corporate Restructurings, 5th ed. 2011, P. 14.
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meore, Serwymul kompaniaTa SesaZlebloba unilateralurad
(erTpirovnulad) fasebis zrdis tendenciis gansazRvrisa da
mewarme subieqtTaTvis bazarze Sesvlis garTuleba da sxva
specifikuri efeqtis moxdena, rac msgavsi moculobis
kapitalizirebulma kompaniebma SeiZleba gamoiwvion.1573

4.2.2.2. `vertikaluri Serwyma~

Serwymis tranzaqcia, SesaZloa, or konkurent sawarmos ar
aerTianebdes, magram konkurenciis sakiTxebi warmoSvas.
kombinaciaSi monawile kompaniebi potenciur konkurenciaSi arian
erTmaneTTan. `potenciuri konkurenciis~ Sesaxeb arsebuli
doqtrinis1574 mTavari postulatia, rom sabazro Zalauflebis
mqone firmam, SesaZloa, aRmoaCinos, rom bazarze damkvidrebul
kompaniasTan Serwyma an misi mierTeba sarfiani garigeba iqneba,
romlis rentabeloba potenciuri konkurentis saTaveSive
neitralizirebidan generirdeba.1575,1576 isini erTi da igive
samewarmeo saqmianobas ewevian, magram sxvadasxva doneze.
`vertikaluri Serwyma~1577 xorcieldeba or, gansxvavebuli
produqtis mwarmoebel an momsaxurebis ganmaxorcielebel
sawarmos Soris, rodesac pirveli msgavs industriaSi
funqcionirebad meore, warmoebis ganviTarebis gansxvavebul
fazaSi myof, sawarmos ierTebs.1578 tipiurad, meore kompaniis
produqti pirveli sawarmos sruli warmatebulobis miRwevis
bolo etapze sxva saqonlis warmoebisTvis gamoiyeneba.1579 es xdeba
`vertikaluri~ Serwymis integrirebis etapze. misi safuZveli,
rogorc wesi, momxmarebel-mimwodeblis urTierTobaa, romelic
koncernirebuli tranzaqciis formirebisTvis gamodgeba.
magaliTad, ekvaieri kompania awarmoebs saburavebs, xolo misi
vizavi - avtomobilis Zaras. maTi koncernireba `vertikaluri
Serwymis~ konstruirebaa.1580 tranzaqcia kompaniis SesaZleblobaTa
farTo asparezis Seqmnas emsaxureba manufaqturuli warmoebis
gafarToebis kuTxiT.

vertikaluri Serwyma, horizontalurTan mimarTebiT, naklebad
qmnis ekonomikur da samarTlebriv konkurencias.1581 maT Soris
substanciuri sxvaobaa. horizontaluri Serwymis ekvaieri
subieqtis perspeqtiva bazarze arsebuli saqonlis Secvlis
(substitute) singularul surogatad yofnaSi mdgomareobs. misgan
gansxvavebiT, vertikaluri Serwyma moicavs iseT produqts,

1573 ABA Section of Antitrust Law, The Merger Review Process, 4th ed., 2012, P. 4.
1574 `potenciuri konkurenciis~ doqtrina pirvelad 1964 wels aSS-is uzenaesma
sasamarTlom gaaJRera. ix. United State v. Penn-Olin Chemical Co, 378 U.S. P. 158.
1575 ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed., 2008, P. 409-437.
1576 Sead. ABA Section of Antitrust Law, The Merger Review Process, 4th ed., 2012, P. 6.
1577 Salinger, Vertical Mergers in Multi-Product Industries and Edgeworth’s Paradoxs of Taxation, 39 J.
Indus. Econ., 1991, P. 545-548.
1578 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 72.
1579 Gaughan, Mergers, Aqcuisitions and  Corporate Restructurings, 5th ed. 2011, P. 14.
1580 ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed., 2008, P. 439.
1581 Yde, Non-Horizontal Merger Guidelines: A Solution in Search of A Problem?, Antitrust, 2007, P.1-3.
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romelic myidvel kompanias arsebuli warmoebis gafarToebisTvis
esaWiroeba (complement). bazris Secvlili saqonliT momaragebisa
da damatebiTi warmoebis (kompleqturi) produqtiT
uzrunvelyofas Soris zRvari kritikuli analizis sferos
miekuTvneba da horizontaluri da vertikaluri Serwymis
diqotomias warmoaCens. ori produqti substituciuria, Tu erTi
produqtis Rirebulebis zrda saqonlis moTxovnis sididemde
Semcirebasa da meore produqtis moTxovnis sididemde gazrdas
iwvevs, ris Sedegadac myidveli Zvirad Rirebuli saqonlidan
dabalfasiani saqonlis moxmarebaze gadadis.1582 Sesabamisad,
sabazro mdgomareobis gaumjobeseba da fasebis zrdis
efeqturobis miRweva xdeba. mocemuloba `horizontaluri~
Serwymis posttranzaqciuli integrirebuli Sedegebis
aRwerilobaa. rac Seexeba `vertikalur Serwymas~, saqoneli
kompleqturia, Tu erTi produqtis fasis Semcireba orive
produqtis moTxovnis sididemde Semcirebas iwvevs. aRniSnuli
urTierToba warmoiSoba, rodesac myidveli kompania orive
produqtis mniSvnelovan raodenobas moixmars. nebismier
SemTxvevaSi momxmarebeli iRebs kompleqsur produqts, romelsac,
impliciturad Tu eqspliciturad, aRiqvams, rogorc
gancalkevebulad arsebul saqonels.1583

zemoaRniSnuli analizidan gamomdinare, `vertikaluri
Serwyma~, ekonomikuri gagebiT, upiratesad motivirebulia
saqonelze fasebis SemcirebiTa da masze moTxovnis gazrdiT,
gansxvavebiT `horizontaluri~ Serwymisgan.1584 amitom,
`vertikaluri Serwyma~ antimonopoliuri kanonmdeblobis mkacri
meTvalyureobis qveS naklebad eqceva,1585 vidre `horizontaluri
Serwyma~.1586

4.2.2.3. konglomerati

Serwymis tipologiuri klasifikaciis bolo adgilze
konglomerirebuli gaerTianebaa. konglomeracia ori iseTi
kompaniis Serwymas niSnavs, romelTac erTmaneTTan, tranzaqciis
Sesrulebamde, aranairi ekonomikuri Semxebloba hqoniaT.1587 misi
optimaluri Sinaarsobrivi ganmartebiT, konglomerirebulia
Serwyma, romelic arc horizontaluri da arc vertikaluri

1582 SemTxvevis sailustaciod: kompanias aqvs ori saxis alkoholuri produqti:
arayi da daspirtuli Rvino, romelic martinis dasamzadeblad unda gamoiyenos.
Sedegad, Tu aryis fasis gazrda gamoiwvevs martinis Rirebulebis zrdas,
momxmarebeli nakleb martins Seisyidis da arayze da daspirtul Rvinoze
moTxovna mkveTrad Semcirdeba. ix. ABA Section of Antitrust Law, Mergers and Acqusitions, 3th

ed., 2008, P. 440.
1583 ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed., 2008, P. 439-474.
1584 Sead. Williamson, Mergers, acquisitions, and Leveraged Buyouts: An efficiency assessment, 1990,
P. 4-7.
1585 Sead. ABA Section of Antitrust Law, The Merger Review Process, 4th ed., 2012, P. 5-7.
1586 ABA Section of Antitrust Law, Mergers and Acqusitions, 3th ed., 2008, P. 441-443.
1587 `konglomerirebuli Serwyma~, pirvelad, aSS-is uzenaesi sasamarTlos
gadawyvetilebaSi iqna ganmartebuli. ix. FTC v. Procter & Gamble Co., 386 U.S. 568, 577
(1967).
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Serwymis klasikur definiciaSi ar jdeba.1588 magram SeZena/Serwymis
substancias portfolios eqspansiis konteqstSi emTxveva.
konglomerirebuli merjeriT generirebuli (warmoebuli)
portfolios ekonomikuri simZlavre1589 an produqciis raodenoba
Camoyalibebuli sawarmos sabazro gavlenis zrdas uwyobs xels.
Sedegad, is antimonopoliuri kanonmdeblobis regulatorul
sferoSi eqceva.1590

konglomeratis ori ZiriTadi saxe arsebobs:  wminda da
Sereuli konglomeracia.1591 pirvelis mTavari Sinaarsobrivi
postulati gasaerTianebel sawarmoTa Soris absolutur
gamijnulobaSia, romelTac erTmaneTTan raime biznessaqmianobisa
da strategiuli interesebis Semxebloba ar hqoniaT. aseTi
gaerTianeba antimonopoliurad neitralur tranzaqcias
ganekuTvneba,1592 Tumca, xSirad antimonopoliuri organoebis
dainteresebis sagani gamxdara msgavsi tipis konsolidacia da misi
miznebi.1593

pirvelisgan gansxvavebiT, Sereuli konglomerirebuli Serwyma
iseTi ori korporaciis gaerTianebas moicavs, romelTac
saqonelwarmoebis an bazris geografiuli arealis gafarToeba
ainteresebT.1594 konglomeratSi monawile sawarmoebi konkurentebi
ar arian. isini sxvadasxva sferoSi funqcionirebadi sawarmoebia,
romelTa Soris myidvel-gamyidvelis urTierTobac ar figurirebs.
konglomeratis dros, erTi kompania ramdenime patara kompaniaSi
flobs sakontrolo wils. es kompaniebis calke iuridiuli piris
statusiT aRWurvilni arian da, faqtobrivad, Svilobil kompaniebs
warmoadgenen, romlebic damoukideblad warmarTaven saqmianobas,
magram angariSvaldebulni arian mSobel sawarmosTan. msxvili
konglomeraciis mTavari motivi da mizani, indiferentul bazarze
gasvliTa da damkvidrebiT, biznes riskebis diversificirebaa.
Tumca, marTvis kompleqsurobis gamo, konglomerirebuli
gaerTianebiT ekonomikuri efeqturobis miRwevis dabali
albaTobaa.1595

1588 Turner, Conglomerate Mergers and Section & of Clayton Act, 78 Harv. L. Rev., 1965, P. 1312-1317.
1589 Church, Conglomerate Mergers, in 2 Issues in Competition Law and Policy, ABA Section of
Antitrust Law, 2008, P. 1542-1545.
1590 Church, Conglomerate Mergers, in 2 Issues in Competition Law and Policy, ABA Section of
Antitrust Law, 2008, P. 1503.
1591 Sead. Church, Conglomerate Mergers, in 2 Issues in Competition Law and Policy, ABA Section of
Antitrust Law, 2008, P. 1506-1507.
1592 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 10A, 2011, P. 258,259.
1593 ix. Langenfeld, Non-Horizontal Merger Guidelines in the United States and the European
Commission: Time for the United States to Catch up?, 16 Geo. Mason L. Rev., 2009, P. 863-867.
1594 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 22,23.
1595 Bhagaban, Raskhit, Debasish, Corporate Restructuring, 2009, P. 72,73. Sead. Church,
Conglomerate Mergers, in 2 Issues in Competition Law and Policy, ABA Section of Antitrust Law, 2008,
P. 1503-1507.
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5. II Sualeduri daskvna

struqturuli cvlilebis ganxorcielebis safuZvlad,
SeZena/Serwymis SerCevis meTodur bazisad maTi kompleqsuroba,
kombinaciaTa nairsaxeoba da specifikuri
sakorporacio/sagadasaxado sawyisebi iqca. SeZena/Serwymis
strategiaTa gamoyenebiT ss-is struqturul elementebSi
cvlilebebis preskrifcia, M&A-is analitikuri kvlevisa da misi
formaluri Sesrulebis saxeobaTa Tu meqanizmTa analizis gareSe,
SeuZlebeli iqneboda. kvlevis Sedegad gamoikveTa korporaciul
kombinaciaTa Sesrulebis is ZiriTadi strategiebi, romelic
gansxvavebuli, zogjer, modificirebuli formiT axdenen
kapitaluri sazogadoebis struqturul elementebze zegavlenas.
SeZena/Serwymis procesualuri qmedeba da posttranzaqciuli
Sedegi sxvadasxva samarTlebriv elements Seicavs.
restruqturizaciis motivi inherentis gare samarTlebrivi
urTierTobis, axali/damatebiTi investiciis mozidvis an kapitalis
diversificirebuli portfolios Seqmnis gzebis Ziebis dawyebis
safuZvels warmoadgens. tranzaqciis motivatori kombinaciis
Sedegis sinergiuli efeqtis perspeqtiuli xedvaa. sinergizmis
miReba SeZenis, anu ekonomikuri  rentabelobis samarTlebriv
meTodTa, SesaZleblobaTa da industriul-geografiuli arealis
konsolidaciiT miiRweva. kvlevam naTelyo, rom kompaniis mier
sinergizmis, korporaciisa da aqcionerTa keTildReobis zrdis
miRwevisken mimaval gzaze ss-is strategiul da organizaciul
elementTa cvlilebis gareSe miznis miRweva utopiuria.
struqturul elementTa cvlileba korporaciaTa aqtivobis erTi
realobis amsaxvelia. mis paralelur samarTlebriv ganzomilebaSi
SeZena/Serwymis strategiaTa ganxorcielebis procesualuri
sakiTxebia ganTavsebuli, romelTac, Tavis mxriv, uaryofiTi
aspeqtebic axasiaTebT. Sesabamisad, naSromis mimdinare TavSi
SeZena Serwymis strategiul taqtikaTa manerasTan erTad,
gaanalizda is Tavdacvis samarTlebrivi strategiebi, romelic
uaryofiTi Sedegebis prevenciisa Tu represiis perspeqtiul da
aprobirebul meTodebTan asocirdeba.

SeZenis/Serwymis posttranzaqciuli Sedegia korporaciis
finansuri da aqcionerTa/xelmZRvanelTa uflebrivi
restruqturizeba. konkretulad Tu rogori organizaciuli
struqturuli cvlilebebis safuZveli SeiZleba gaxdes M&A, es
tranzaqciis Sesrulebis meTodur midgomazea damokidebuli.
rogorc gamoCnda, zog SemTxvevaSi (magaliTad, aqciebis aqciebSi
gacvlisas) icvleba aqcionerTa struqtura, konkretuli
mocemulobisas ki (magaliTad, SeZena/SerwymisTvis ucxo kapitalis
mozidva) - kapitalis struqtura. aris SemTxveva (magaliTad, LBO),
rodesac ss-is tipologiuri Tu organizaciuli rekonstruqcia
xorcieldeba.

gasaanalizebeli rCeba meore kategoriaSi Semavali iseTi
sakiTxebi, rogoricaa reorganizebul sazogadoebaSi aqcionerTa
uflebebi, menejmentis valdebulebebi da rekonstruqciis Sedegad
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Camoyalibebuli kompaniis posttranzaqciuli sinergizmi. swori
sistemuri midgomisTvis, maTi ganxilva seqciurad
gancalkeveburad unda Sesruldes.

V. M&A-is konstruqciuli samarTlebrivi da ekonomikuri
efeqti saaqcio sazogadoebaze

1. ss-is konstruqciuli cvlilebis Semadgenloba

korporaciis struqturuli fenomenologia es aris misi
kompleqsuri konstruqciis mqone mravalwaxnagian elementTa
idealtipur interaqciaTa  korporaciulsamarTlebrivi da
ekonomikur-marketinguli dualisturi xasiaTis  difuziur
urTierTkavSirTa Seracxva samewarmeo urTierTobad.
urTierTqmedebaTa gaaqtiurebas organizaciuli gardaqmnis
praqticireba udevs safuZvlad. kapitalis marTvis organizaciuli
meTodis1596 sistemurad fundamentur cvlilebebs Soris1597

reorganizacia `xelovnuri qmnilebis ekonomikuri TamaSis~ bolo
`svlas~ warmoadgens.1598 reorganizaciis safuZvelTa Soris
SeZena/Serwyma klasikuri SemTxvevaa im martivi mizezis gamo, rom
korporaciuli kombinaciebis es saxeebi (maTi nawili)
reorganizaciuli1599 tranzaqciebia.1600 isini Tavad warmoadgenen
reorganizacias.1601

reorganizacia, mimdinare Tavis miznebisTvis, farTo cnebiT
kategoriad gamoiyeneba. is SesaZlebelia ganimartos ramdenime
ZiriTad ganStoebad. pirveli sveti, pirobiTad, korporaciis,
rogorc samarTalsubieqtis, tipologiur, organizaciul da
substanciur gardaqmnas moicavs. tipologiuri konversia, es aris
erTi samarTlebrivi formis SigniT arsebul subtipTa Secvla _
erTis meoreTi da meoris – pirveliT (`daxuruli~ ss `Ria~ ss-ad
da piriqiT). organizaciuli gardaqmna gulisxmobs samarTlebrivi
formis cvlilebas, rodesac samizne sazogadoebis samarTlebrivi
formiT organizebulad, ekonomikuri berketebis gamoyenebiT,
marTuli koncentrirebuli kapitali marTvis samarTlebriv
formas kapitalis ekonomikuri brunvis uwyvetobis reJimSi icvlis.
rac Seexeba substanciur gardaqmnas, is samewarmeo saqmianobis
redireqtirebas aRwers. es ukanaskneli vertikaluri da
konglomerirebuli Serwymis Sinaarsobriv definicias emTxveva.

meore ganzomileba pirvel svetSi arsebuli gardaqmnis
procesis SedegTa korporaciis mesakuTris (aqcioneris) uflebebze
asaxviT formirdeba. aqcionerebi or qvekategoriad
klasificirdebian: sakontrolo paketis mqone da disident

1596 ekonomistebi korporacias sawarmos marTvis `organizaciul meTods~
uwodeben. ix. Posner, The  Economic  Analysis  of   Law, 2007, P. 409.
1597 Palmiter, Corporations, 2006, P. 591-627.
1598 Gevurtz, Corporation Law, 2th ed., 2010, P. 661.
1599 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 546-548.
1600 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 450.
1601 ix. Federal Income Tax, Code and Regulations, (edit. Dickinson), 2012-2013, P. 341. mewarmeTa
Sesaxeb kanonis me-144 muxli.
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aqcionerad.1602 pirobiTi diagramis meore svetis subtipi
posttranzaqciuli kapitalis struqturis mocemulobaa. saerTo
jamSi, meore ganzomilebis ganxilvis sagani aqcionerTa da
kapitalis struqturis, rogorc M&A-is integrirebis Sedegis,
samarTlebrivi mdgomareobis analizia.

mesame ganzomilebis koncefcia kombinaciaSi monawile
kompaniaTa menejmentis rotaciis sakiTxebis analitikuri
gaazrebaSia. misi arsis srulad wvdomis gasaRebi menejeruli
uflebamosilebis mqone pirTa tranzaqciul kompetenciaTa
deduqciuri analizia. kompetencia farTo gagebiT unda
ganimartos. masSi, sxva uflebamosilebebTan erTad,
valdebulebaTa mTeli wyeba moiazreba.1603

zemoT aRniSnuli korporaciis konstruqciuli cvlilebis
safuZvelTa detalizacias exeba. sazogadoebis struqturul
elementebze SeZena/Serwyma, organizaciuli cvlilebis garda,
konkretul SemTxvevebSi,  `cvlilebis~ antonims, likvidacias
warmoSobs. likvidaciis cvlilebasTan naTel kontrasts mewarme
subieqtis organizaciulobis nebayoflobiTi terminacia qmnis.
korporaciul kombinaciaSi is SeZenis integrirebis dasrulebis
bolo safexurze ganxorcielebadi qmedebaa, romelic bolo saxis
fundamentur `cvlilebaTa~, ufro sworad, konstruqciul
cvlilebaTa kategorias ganekuTvneba.1604

rac Seexeba konstruqciul ekonomikur efeqts, is,
rekonfigurirebul sawarmoSi sinergizmis potenciasa da
sinergiul efeqtSi gamoixateba. misi substanciuri Semadgenlobis
klasobrivi analizi bolo meeqvse TavSia warmodgenili.

2. reorganizaciuli rangis restruqturizacia

2.1. organizaciuli konversia

ss-is struqturul elementTa posttranzaqciuli mdgomareoba
tranzaqciis saxeobaTa cvlasTan erTad lavirebs. ss-is
strategiuli rekonstruqciis stigma organizaciul-samarTlebrivi
formisa da funqcionalurobis cvlilebaa.

zogadad, `reorganizacia~ axlis Seqmnis qmedebas an process
aRniSnavs.1605 is SeiZleba moicavdes axali korporaciis daarsebas
an arsebulSi mesakuTreTa struqturisa da menejmentis Secvlas
imave an sxva saxelwodebiT saqmianobis gagrZelebis perspeqtiviT.
mewarme subieqtisTvis organizaciuli konversia normatiulad
gansazRvruli samarTlebrivi formis Secvlas gulisxmobs.
organizaciuli cvlilebis Sesrulebis dawyebis safuZveli,
rogorc wesi, nebayoflobiTi xasiaTis matarebelia.1606 mis

1602 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 325-347, 360-
370.
1603 magaliTad, fiduciuri valdebulebebi. ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4, 2010, P. 119-124.
1604 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 398.
1605 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 546.
1606 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 399.
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safuZvlad M&A mxolod substraqciulad rangirdeba.
korporaciul kombinaciaTa klasobrivi mocemulobidan,  ss-is,
rogorc samarTalsubieqtis gardaqmnas,
molaparakebadaqvemdebarebuli,1607 igive, kontrolirebadi
tranzaqcia udevs safuZvlad.1608 korporaciis sruli qonebrivi da
wilobrivi SeZena, Serwyma da konsolidacia aseTi tipis
tranzaqciebia.1609 magram ra kavSiria ss-is samarTlebrivi formis
konversiasa da SeZenis specifikur strategiaTa Soris da rogor
generirdeba misgan organizaciuli formis Secvla?!

maT Soris kavSiris dadgenis xazi nebis avtonomiurobis
praqtikuli realizebis SesaZleblobis normatiul deklarirebaze
gadis.1610 tranzaqciis dadebis nebayoflobiTi xasiaTi
reorganizaciis Sesrulebis winare elements warmoadgens.
Serwymisa da konsolidaciis  ganxorcielebis avtorizeba
tranzaqciaSi monawile orive kompaniis aqcionerTa saerTo krebis
kompetenciaa.1611 subieqtTa simravle tranzaqciis dualistur
bunebas gansazRvravs. SeTanxmebaze molaparakeba orive kompaniis
menejments Soris mimdinareobs, romelTa (menejmentis)
uflebamosilebis quo warranto xasiaTs aqcionerebi saerTo krebis
dadebiTi gadawyvetilebiT gansazRvraven. SemZeni korporaciis
aqcionerTa kvalificirebuli umravlesobiT miRebuli
gadawyvetileba maSin aris saWiro, Tu tranzaqcia wesdebaSi
cvlilebas iwvevs, an SeTanxmebis Sesasruleblad ganTavsebul
aqciaTa damatebiT 20%-is(T) gacema/gazrda uwevs.1612 kerZod,
Sedegebi subieqtebTan erTad diferencirdeba. Tu tranzaqcia
mimaerTebeli sazogadoebis wesdebis cvlilebas ar iwvevs,1613

Serwymis tranzaqcia, `gadarCenili~ kompaniisTvis fundamenturi
cvlilebis gamomwvev faqtorad ar miiCneva.1614 magram, Tu Serwymis
procesualuri Sesrulebisas SemZeni kompaniis sawesdebo
cvlilebis Setanas ganapirobebs, maSin aseTi tranzaqcia aSS-Si
fundamenturi cvlilebis saxeobas warmoadgens.1615 aseT etapze,
korporaciuli kombinacia, arapirdapir, fundamenturi cvlilebis
safuZvelia, magram is organizaciul konversias ar ganapirobebs,
ramdenadac sawesdebo cvlileba damatebiTi aqciebis avtorizebis
Sesaxeb xorcieldeba.

1607 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 17-20.
1608 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 16-19.
1609 Rock, Kanda, Kraakman, Significant Corporate Actions, 2009, P. 141.
1610 igulisxmeba kontrolirebadi tranzaqciis dadebis avtorizeba aqcionerTa
saerTo krebis mxridan da reorganizaciis nebayoflobiTi dawyebis
sakanonmdeblo daTqmis arseboba. ix. Fletcher, Fletcher Cyclopedia of the Law of
Corporations, rev. ed., vol. 15, 2008, P. 325, 555-562. Sead. Rock, Kanda, Kraakman, Significant
Corporate Actions, 2009, P. 133-145. aseve, ix. mewarmeTa Sesaxeb kanoni, me-14, me-144

muxlebi da 54-e muxlis me-6 punqtis (b) qvepunqti.
1611 Rock, Kanda, Kraakman, Significant Corporate Actions, 2009, P.  134.
1612 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 389.
1613 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 60-61.
1614 M.B.C.A. §11.04(g), Official Comment, 2009. Sead. Rock, Kanda, Kraakman, Significant
Corporate Actions, 2009, P. 135.
1615 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 260.



210

sapirispiro Sedegi dgeba samizne korporaciisTvis. Serwymis
Sedegad misi qoneba, likvidaciis gareSe, anu kapitalis uwyveti
ekonomikuri xazis SenarCunebis pirobebSi,1616 marTvis
samarTlebriv formas icvlis, romlis aqcionerebi mimaerTebeli
korporaciis aqcionerebi xdebian, xolo qonebrivi sikeTe
transferirdeba ekvaieri kompaniis balansze.1617 organizaciuli
konversia sakanonmdeblo normebiT dadgenili saregistracio
monacemTa bazaSi saTanado cvlilebebis Setanis Semdgom iZens
iuridiulad mboWav sajaro xasiaTs.1618

SeZena/Serwymis samarTlebrivi efeqturoba ss-ze, rogor
erTian konstruqciaze, ra Tqma unda, erTsaxovani ar aris.
korporaciis fuliT an qonebrivi nawilobrivi SeZenisas, romelic
oretapian tranzaqciul garigebad ar iyo Tavidanve dasaxuli da
qonebis/wilis substanciuri nawilis SeZenas ar mosdevs samizne
sazogadoebis Serwyma, samarTlebrivi formis cvalebadoba ar
xdeba.1619 msgavsi SedegiT1620 sruldeba samkuTxa Serwyma, rodesac
tranzaqciis miznebisTvis dafuZnebuli korporacia ganagZobs
arsebobas (pirdapiri samkuTxa Serwyma) an uerTdeba samizne
kompanias (reversuli samkuTxa Serwyma). ekvaieris subsidiaris
daarseba da misi rekonstruqcia SemZeni sazogadoebis
organizaciul konversias ar iwvevs. amasTan, Tu forvarduli
samkuTxa Serwymaa saxeze, samizne sazogadoebis organizaciuli
formis gardaqmna xdeba, romelic SemZenis subsidiaris
samarTlebrivi formiT ganagrZobs samewarmeo saqmianobas. mis
sapirwoned, Tu samizne sazogadoeba tranzaqciidan `gadarCenili~
gamodis, samarTlebrivi formis rekonstruqcia ar xdeba, garda im
SemTxvevisa, roca ekvaieri samizne ss-is Serwymis Sesaxeb iRebs
gadawyvetilebas.1621

organizaciuli formis Secvlis fundamenturi cvlileba
wyvets reorganizebuli korporaciis Seqmnis originalur ~nexus of
contracts~ urTierTobas.1622 `saxelSekrulebo erTianobis~ metafora

1616 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 660-693.
1617 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 610-622.
1618 ix. saqarTvelos iusticiis ministris 2009 wlis 31 dekembris brZaneba #241
`mewarmeTa da arasamewarmeo (arakomerciul) iuridiul pirTa registraciis
Sesaxeb~ instruqciis damtkicebis Taobaze, me-11 muxlis me-12 punqti.
1619 Gevurtz, Corporation Law, 2th ed., 2010, P. 692-695, 701-703.
1620 identuri Sedegi dgeba aqcionerTa da sasesxo fasiani qaRaldebis
mflobelTa an kreditorTa Soris nebis avtonomiurobis sawyisebze dadebuli
ijaris xelSekrulebisas, rodesac korporacia mTel Tavis qonebas axlad
Seqmnil kompanias gadascems. qonebis gadamcemi korporacia
samarTalsubieqtobas inarCunebs, xolo xelSekrulebis miznebisTvis axlad
dafuZnebuli kompaniis erTaderT aqtivs gadacemuli qoneba warmoadgens. es,
qonebrivi SeZenis msgavsebis paralelurad,  mas Serwymisa da konsolidaciisgan
ganasxvavebs. ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P.
562-564.
1621 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 552-554.
1622 sakorporacio samarTlisa da korporaciis saxelSekrulebo urTierTobaTa
anTologiad miCneva, jer kidev, robert klerkma daayena eWvqveS. ix. Klausner, The
Contractarian Theory of Corporate Law: A Generation Later, The Journal of Corporate Law, 2006, P.
779.
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unikalur urTierTobas aRwers, romelic aqcionerTa an/da
aqcionerTa da korporacias Soris Camoyalibda.1623 organizaciuli
konversia korporaciis dafuZnebiTsamarTlebrivi sawyisebis
moSlas ganapirobebs, romlis erTgvari reabilitireba Serwymis
tranzaqciis mTavar debulebebSi arsebuli daTqmis saSualebiT
xorcieldeba. es daTqma, samizne korporaciis `daTmobis~
sanacvlod, mis aqcionerebs, ekvaier kompaniaSi xelSekrulebiT
SeTanxmebul wilTa gadanawilebas da aqcionerTa statusis
SenarCunebas gulisxmobs. tranzaqcia, valdebulebiTsamarTlebriv
bunebasTan erTad, korporaciulsamarTlebrivi saxis elementebis
matarebelicaa. organizaciul-samarTlebrivi formis Secvla
fundamenturi korporaciuli cvlilebis saxeobaa, romelic
sazogadoebis wesdebasTan erTad ~nexus of contracts~ doqtrinaluri
metaforis substanciur substrats qmnis.1624

mokle daskvnis saxiT SeiZleba iTqvas, rom SeZena/Serwymis
sazogadoebis organizaciul konversiad dakvalificireba samizne
sazogadoebis partniortTa gaerTianebuli kapitalis marTvis
samarTlebrivad sxva subieqtis organizaciuli mocemulobis qveS
akumulirebuli qonebis ekonomikuri cirkulirebis uwyveti
gadasvlidan generirdeba. is SeiZleba CaiTvalos organizaciuli
gardaqmnis specifikur saxed, sadac, samarTlebrivi formis
Secvlis damkvidrebuli dogmaturi ganmartebisgan gansxvavebiT,
romelic samarTalsubieqtis erTi samarTlebrivi formis
alternatiuli formiT Secvlas gulisxmobs,1625 ori an meti
mewarme subieqti SeiZleba iyos CarTuli.

2.2. tipologiuri konversia

kapitaluri tipis mewarme subieqtis tipologiuri
klasificireba misi dadebiTi da uaryofiTi segmentebis
fardobiTobiT gamoiTvleba.  kapitalis mozidvis gamartivebuli
gzebis Ziebas korporacia aqciebis gansajaroebul brunvaSi
CarTvisken mihyavs. aqciebis kapitalis organizebul bazarze
gatanis proceduruli aqtivobebi sakmaod Zvirad Rirebulia.1626

qmedebebi, romelTa mizania kompaniisTvis sajaro xasiaTis micema,
going concer-is konceptualuri gamovlinebaa.1627 korporaciis going

1623 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 1, 2010, P. 150-159.
1624 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 262.
1625 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 553.
1626 korporaciis `sajarod~ gadaqceva Zvirad Rirebulia. ix. Tirole, The Theory of
Corporate Finance, Princeton University Press, 2006, P. 92-94. aqciebis listingis
Rirebulebas advokatebisTvis/iuridiuli momsaxurebisTvis gasacemi da
finansuri dokumentebis uzrunvelyofis, safondo birJis wesebis adaptirebisa
da sawarmos korporaciuli marTvis SesabamisobaSi moyvanis xarjebi zrdis.
aSS-Si es Rirebuleba 300 000-dan 800 000 aSS-is dolaramde meryeobs. Tumca,
masSi sadazRvevo komitetisTvis gadasaxdeli Tanxa ar Sedis. ix. Haas, Corporate
Finance, 2011, P. 11-13.
1627 Haas, Corporate Finance, 2011, P. 125-127.



212

concer-is antonimuri Sinaarsis going private1628 ss-is fundamenturi
cvlilebis meTods warmoadgens.1629 misi funqciuri utilizireba
ramdenime mimarTulebiT xorcieldeba.

pirveli, ekvaieri kompaniis mier samizne sazogadoebis
dauflebis oretapiani strategiis gamoyenebis meore etapze mcire
aqcionerTa gaZevebis sistemuri midgomis1630 qvesistemur meTodSi
aisaxeba.1631 aqciaTa gayofasTan, sakuTari aqciebis gamosyidvasa da
rekapitalizaciasTan erTad, is aris organuli cvlileba,
romelic kompaniis tipologiur konversias ganapirobebs.1632 is
SeiZleba dauflebis bolo stadiaze iqnes gamoyenebuli.1633

oretapiani SeZenis pirveli etapis (satendero SeTavazebis)
warmatebiT dasrulebis Semdgom, samizne sazogadoebis mcire
aqcionerTa gandevna sasesxo dafinansebis qvesaxeobiT menejmentis
mier1634 aqciaTa gamosyidvis saSualebiT xorcieldeba. msgavsi
tipis tranzaqcia gansakuTrebuli gaxsnilobis samarTlebriv
regulirebas eqvemdebareba.1635 aSS-is fasiani qaRaldebis bazris
wesebis regulirebis qveS1636 eqceva delistingisken mimarTuli
yvela tranzaqcia, romelic jdeba `tranzaqciis testis~
definiciaSi da `efeqturi testis~ moTxovnebs akmayofilebs.
`testis efeqturoba~ umetes LBO tranzaqciaSi aisaxeba, ramdenadac
is samizne sazogadoebis aqciaTa delistings iwvevs.1637

`tranzaqciis testi~ moicavs yvela saxis SeZenas, romelic aqciaTa
gamTavsebelis an afilirebuli subieqtis mier xorcildeba. anu,
unda arsebobdes SemZensa da samizne sazogadoebas Soris
sakontrolo urTierTkavSiri, imisaTvis, rom tranzaqcia moeqces
SEC 13E-3 wesis regulirebis farglebSi.1638,1639

1628 ix. O’Neals, Thompson, Oppression of Minority Shareholders and LLC Members, rev. 2d. ed.,
2009, §5.27.
1629 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 140.
1630 ix. Gevurtz, Corporation Law, 2th ed., 2010, P. 765-779.
1631 going private freeze-out-is subtipur gamovlinebad ganmarta delaveris
sasamarTlom 1977 wels. ix. Lynch v. Vickers Energy Corp., 383 A.2d 278 (Del. 1977).
1632 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 140.
1633 ix. Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 658.
1634 Haas, Corporate Finance, 2011, P. 662-663.
1635 Booth, Financing the Corporation, 2010, P. 562.
1636 ~going private~ fasiani qaRaldebis bazris regulirebis farglebSi jdeba. aSS-
Si misi Sesrulebis procedurul imperativizms SEC.-is 13E-3 formulirebuli
katalogis Sevseba warmoadgens. ix. Ventoruzzo, Freeze-Outs: Transcontinental Analysis and
Reform Proposal, Working Paper #137, 2009, P. 9-21.
1637 Fleischer,Sussman, Takeover Defense, vol. I, chap. 14, 2000, P. 19.
1638 Oesterle, Mergers and Acquisitions,  2006, P. 136.
1639 SEC. 13E-3 wess mniSvnelovani gamonaklisi aqvs 13E-3(g)(1)-is saxiT: Tu
oretapiani SeZenis satendero SeTavazebas Serwyma mohyveba satendero
SeTavazebidan erTi wlis ganmavlobaSi, amasTan ekvaieri da samizne kompaniebi
ar iyvnen afilirebuli kompaniebi manam, sanam SeTavazeba dasruldeboda, mcire
aqcionerTa mimarT gadasaxdeli ~back-end~ Rirebuleba satendero SeTavazebaSi
dafiqsirebuli Rirebulebis toli an masze maRalia, an substanciurad imave
uflebebis matarebel aqciebs Rebuloben sanacvlod da satendero SeTavazeba
Seicavs srul informaciul gaxsnilobas SeZenis miznebis CaTvliT, rom mas
(ekvaiers) surda, meore etapze Serwymis ganxorcieleba, maSin (aRniSnuli
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delistingis korporaciuli qmedebis sistemuri gamoyenebis
meore funqciuri utilizireba `mtruli~ dauflebis Tavidan
acilebis strategiad gamoyenebaa. `mtruli~ dauflebis arsi,
romelic satendero SeTavazebis gakeTebas kapitalis bazris
saSualebiT gulisxmobs, moicavs im aqcionerTa mimarT oferts,
romelTa aqciebi kapitalis organizebul bazarze listingSia
gatarebuli. strategiaSi sajaro aqcionerTa aqciebis SesyidviT
`Ria~ korporaciis `daxurul~ kompaniad gadaqceva moiazreba.1640

sajaro aqcionerTa terminacia `raider~ korporacias saSualebas
uzRudavs satendero SeTavazebiT daeuflos samizne kompaniis
aqciaTa sakontrolo pakets.1641 zemoaRniSnuli cxadyofs
delistingis strategiis dualistur da atipur bunebas: is
SesaZlebelia gamoyenebul iqnes dauflebis dasrulebis
strategiad da, imavdroulad, dauflebisgan Tavdacvis meqanizmad.

tipologiuri konversiis ganxorcielebas, delistignis
tranzaqciis gamoyenebis saSualebiT, mesame funqciuri
motivatoric aqvs. rogorc aSS-is federaluri sakanonmdeblo
regulireba,1642 ise mewarmeTa1643 da fasiani qaRaldebis bazris
Sesaxeb kanoni1644 specializebul moTxovnebs awesebs im
kompaniisTvis, romelic konkretuli garemoeba/pirobebis
dakmayofilebis Semdeg, avtomaturad xdeba sakanonmdeblo
moTxovnebis moqmedebis gavrcelebis subieqti.1645 aSS-Si,
korporacias, romelsac hyavs 500 an meti aqcioneri da aqvs aTi
milionis an metis Rirebulebis qoneba, valdebulia daemorCilos
federalur regulirebas da daregistrirdes fasiani qaRaldebis
kanonmdeblobis Sesabamisad.1646 Tu korporacia akmayofilebs
aRniSnul kriteriumebs, man unda moamzados da Seavsos
yovelkvartaluri, yovelwliuri da specialuri moxsenebis
formebi.1647 federaluri kanonmdebloba gansakuTrebuli
zedamxedvelobis qveS aqcevs satendero SeTavazebasa da
warmomadgenlis saSualebiT xmis uflebis ganxorcielebis
procedurebs. menejmenti an aqcioneri,1648 romelic korporaciis
nebismieri klasis aqciaTa 10%-is an metis mflobelia, satendero

pirobebis dros) delistingis tranzaqciis Semsrulebels ar moeTxoveba SEC.
13E-3 wesis Sevseba. ix. Fleischer, Sussman, Takeover Defense, vol. I, chap. 14, 2000, P. 21;
Booth, Financing the Corporation, 2010, P. 566.
1640 Haas, Corporate Finance, 2011, P. 662.
1641 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 913.
1642 SEC. Rule 13E-3.
1643 mewarmeTa Sesaxeb kanonis 55-e muxlis pirveli punqti aseT moTxovnad
aqcionerTa raodenabas gansazRvravs: Tu ss-is aqcionerTa raodenoba miaRwevs
100-s, maSin savaldebulo xdeba sameTvalyureo sabWos Seqmna.
1644 fasiani qaRaldebis samarTalSi aseT moTxovnaTa kategorias ganekuTvneba
angariSvaldebul sawarmod cnobis momenti, ramdenadac fasiani qaRaldebis
Sesaxeb kanonis regulaciebi angariSvaldebul sawarmod gaxdomasa da
gardaqmnis proceduras (magaliTad, emisiis prosperqtis Sedgena) mowesrigebis
arealSi aqcevs.
1645 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 658-660.
1646 ix. Securities Exchange Act 1934, Rule 12g-1.
1647 ix. Securities Exchange Act 1934, Rule 12, 13 –is mixedviT, es formebia 10-K, 10-Q, 8-K.
1648 Oesterle, Mergers and Acquisitions,  2006, P. 254-259.
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SeTavazebiT aqciaTa gamosyidvis (MBO) an kontrolis Secvlis
tranzaqciaSi CarTvis potenciuri Sansisa da zegavlenis
prevencirebis mizniT, valdebuli xdeba federalur imperatiul
moTxovnas daemorCilos da awarmoos specialuri angariSebis
Sevseba da uzrunvelyos maTi moxseneba.1649 sazogadoebis mier
finansuri moxsnebisa da arsebuli mdgomareobis Sesaxeb
informaciis gaxsnilobis imperatiul moTxovnaTa daucveloba
SeiZleba sasarCelo warmoebisa da aqcionerTa mxridan, fiduciuri
movaleobis darRvevis bazisze, aqciaTa gamosyidvis safuZveli
gaxdes.1650 msxvili korporaciisTvis msgavsi sakanonmdeblo
moTxovnebis daweseba da maTi Sesruleba gansakuTrebul TanxebTan
aris dakavSirebuli.1651 logikuria, rom delistingis tranzaqcia
menejmentis interesebisa da aqcionerTa keTildReobis miRwevis
meTodad SeiZleba iqnes gamoyenebuli, rodesac kapitalis
organizirebul bazarze daregistirebis saSualeba dasaxul
mizans ver amarTlebs.

delistingis tranzaqcia, Tavisi funqciuri gamovlinebebiT,
korporaciis funqcionirebis samoqmedo arealis Secvlis
strategias warmoadgens.  Tu kapitalis bazarze aqciebis sajarod
savaWrod SeTavazebas gansakuTrebuli regulireba esaWiroeba,1652

delistingi aranakleb mniSvnelovani, kapitalis bazrisTvis
saxasiaTo fenomenia, romlis normatiul regulirebaze
kanonmdebeli xels ver aiRebs.  korporaciis listingi SeiZleba
CaiTvalos  ss-is daRmaval tipologiur konversiad, rogorc
konkretuli garemoebis Sedegad warmoSobili movlena. konkretul
movlenaTa jaWvis logikuri ganviTareba zogadi sakanonmdeblo
moTxovnidan specifikur regulaciebamde daiyvaneba. amitom,

1649 Booth, Financing the Corporation, 2010, P. 564.
1650 mag. ix. Santa Fe Industries, Inc., v. Green, 430 U.S. 462, 480 (Sup. Ct. 1997). ~going private ~
tranzaqcias uamravi regulirebadi, magram racionaluri niuansi aqvs. ix.
Koening, A Brief Roadmap to Going Private, Colum. Bus. L. Rev., 2004, P. 509. pirveli
safuZveli saqmianobis kapitalis bazrisgan gankerZoebulad warmoebisTvis
SeiZleba iyos listingSi gatarebuli sawarmos fasiani qaRaldebis fasi,
romelic mis realur Rirebulebas ar asaxavs. aseT dros, mcire aqcionerisgan
aqciaTa gamosyidva or Sedegs Cauyris safuZvels: SesaZlebeli gaxdeba
kapitalis Rirebulebis Semcireba delistingis gziT da sakontrolo paketis
mqone mewiles miecema Sansi sawarmos dafaruli Rirebuleba gaSifros.
delistingi kompaniis sargeblis matebas fasiani qaRaldebis bazris Zvirad
Rirebuli moTxovnebis damorCilebisgan gaTavisuflebiT aRwevs. Agency Cost–is
Semcireba, romelic `daxuruli~ ss-is privilegiaa, delistingis kidev erT
motivators warmoadgens. ix. Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform
Proposal, Working Paper #137, 2009, P. 6-8. menejmentisgan maTi Seusrulebloba mravali
sasamarTlo davis sagani gamxdara. amis Sesaxeb vrclad ix. Cox, Hazen, Treatise on
The Law of Corporations, 3th ed., Vol. 4, 2010, P. 141-145.
1651 Booth, Financing the Corporation, 2010, P. 562-563.
1652 regulirebis paralelurad, going concer gansakuTrebuli siZviriT gamoirCeva,
romlisTvisac xSirad korporacia finansurad `mzad~ ar aris. Sesabamisad,
istoriul perspeqtivaSi, korporaciis finansuri mxaris analizis substanciur
waxnags “going concer”is Rirebulebis Sefaseba da misi meTodebi warmoadgenda. ix.
Brudney, Chirelstein, Corporate Finance, 1979, P. 3-79; Schanz, D., Schanz, S., Business Taxation and
Financial Decition, 2011, P. 315-331.



215

kapitalis bazarze aqciaTa ganTavsebiT ss-is tipologiur
cvlilebas deduqciuri tipologiuri konversia unda ewodos.

mis sapirwoned, delistings, romelic specialurad
normatizebul moTxovnaTa Tavis aridebis samarTlebriv qmedebaTa
mTel rig wyebas moicavs da mimarTulia zogadi regulaciebis
ganvrcobisken, induqciuri tipologiuri konversia SeiZleba
ewodos. isini kapitaluri sazogadoebis tipologiuri konversiis
klasikur safuZvels warmoadgenen. delistingis Sesrulebis
meTodologiuri gamovlineba SeZena/Serwymis tranzaqciaTa
interaqciuli Sedegia. miuxedavad imisa, rom tipologiuri
konversia korporaciisTvis `sinaTlidan sibneleSi gadasvlad~
moiazreba,1653 misi gamoyenebis siswore, korporaciis ekonomikur-
samarTlebrivi mdgomareobidan gamomdinare, konkretuli
garemoebis analizis safuZvelze unda Semowmdes.

3. aqcionerTa struqturul-sainvesticio da uflebrivi
reklasificireba

3.1. aqcionerTa sainvesticio portfolios Secvla

korporaciulad mowyobil mewarme subieqtSi akumulirebuli
saaqcio kapitalis wyaros uflebrivi mdgomareobis stabilizacia
ganxorcielebuli investiciis swori korporaciuli da
ekonomikuri rentabelobis ganmsazRvreli umniSvnelovanesi
segmentia. investiciis riskis pirobebSi, stabiluroba aqtiuri
dacvis sagania. investirebuli kapitalis riskis Sinaarsobrivi
stigma misi dazianebis an dakargvis SesaZleblobiTa da aseTi
danakargis albaTobis xarisxobrivi maCvenebeliT gamoixateba.1654

piris mier kapitalis ramdenime sxva piris kapitalTan
koncentrireba sainvesticio portfolios diversificirebul
variants qmnis. es aris portfolios Teoriis Sinaarsobrivi
mocemuloba.1655 misi praqticireba korporaciis samarTlebrivi
formis gamoyenebiT xorcieldeba. am kuTxiT, korporacia
substanciuri raodenobis kapitalis gaerTianebis  Sedegad
warmoSobili problemebis (riskis kontrolis) gadaWris ZiriTad
meTodad ganixileba.1656

sainvesticio portfolios Teoriis Tanaxmad, qonebrivi
portfolios, rogorc individualuri mflobelobis sapirispiro
movlenis, flobiT riski, romlis wyaro investoria da niSnavs
albaTobas, rom realuri Semosavlebi gansxvavebuli iqneba
mosalodneli Semosavlebisgan, SesaZlebelia Semcirdes
mosalodneli Semosavlebis Semcirebis gareSe.1657 amiT, aqcioneris

1653 Oesterle, Mergers and Acquisitions,  2006, P. 136.
1654 ix. Klein, Coffee, Business Organization and Finance, 11th ed., 2011, P. 243-245; Gilson, The Law
and Finance of Corporate Acquisitions, 1986, P. 115.
1655 ix. Haas, Corporate Finance, 2011, P. 198-200.
1656 Posner, The  Economic  Analysis  of   Law, 2007, P. 392.
1657 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 125. portfolios Teoriis
arss uZvelesi gamonaTqvami  SesaniSnav ilustrirebas ukeTebs: `arasodes Cado
yvela kvercxi erT kalaTaSi~. ix. Haas, Corporate Finance, 2011, P. 197.



216

investicia diversificirebul saxes iZens. Tu qonebis portfolios
saxiT koncetracia individualuri sakuTrebis diversificirebas
ganapirobebs, es niSnavs, rom Camoyalibebuli portfolio riskebis
akumulirebis Sedegi da riskis didi procentuli koeficientis
Semcvelia.1658 logikurad, riskebis Semcvel diversificirebul
sainvesticio portfolios `gadazRveva~ sWirdeba. gadazRvevis
korporaciulsamarTlebrivi xasiaTis qmedebad dabandebuli
kapitalis deinvestireba da sxva an imave geografiuli Tu
samewarmeo xazis mqone biznesorganizaciaSi investireba
miiCneva.1659 SeZena/Serwymis reorganizaciuli tipis tranzaqciebi
samizne kompaniis aqcionerTa kapitalis  diversificirebuli
portfolios Seqmnis sareinvesticio korporaciuli saxis
strategiul taqtikas warmoadgenen. Tu samizne sazogadoebis
aqcionerebi erT mTels warmoadgenden, tranzaqciis integrirebis
Sedegad isini, SemZeni korporaciis aqcionerebTan erTad, or
subtraqts Seqmnian, riTic arsebuli investiciis diversificirebas
ganaxorcieleben. diversificireba ki portfolios Teoriis
ZiriTadi makvalificirebeli faqtoria.1660

korporaciis struqturuli cvlilebis centraluri obieqti
aqcionerTa struqturaa. reorganizaciuli tipis, sagadasaxado
dabegvrisgan Tavisufal tranzaqciaTa1661 principuli koncefcia
aqcioneris mewarme subieqtTan wevris statusiT
korporaciulsamarTlebrivi kavSiris SenarCunebaa. kombinaciaSi
monawile sazogadoebisa Tu misi aqcionerisTvis tranzaqciaSi
sakuTari aqciebis anazRaurebis saxed aqciis daTqma aqcioneris
korporaciul (wevris) statuss gangZobad xasiaTs aniWebs.1662

tranzaqciis notacia niSnavs samizne sawarmos aqciaTa daTmobis
sanacvlod `gadarCenili~ korporaciis aqciebis miRebas. SemZen
sazogadoebaSi samizne kompaniis pretranzaqciuli kapitalis
erTgvari reinvestireba xdeba.1663 rogorc zemoT aRiniSna,
sainvesticio portfolios arsi korporaciaSi kapitaldabandebas
gulisxmobs. investiciis organizaciuli meTodis (korporaciis)
Secvla, portfolios Teoriidan gamomdinare, investirebuli
kapitalis marTvis formis Secvlas utoldeba. aRniSnulidan ki
generirdeba, rom aqcionerTa kapitalis marTvis samarTlebrivi
formis Secvla, reorganizaciuli tipis tranzaqciaTa Sesrulebis
meTodikis gamoyenebiT, investiciis formis Secvlas
gulisxmobs.1664

investiciis formis Secvlis paralelurad, icvleba
aqcionerTa struqtura. aqcionerTa struqturuli cvlileba
SemZeni/mimaerTebeli korporaciis perspeqtivaSi unda iqnes

1658 Sead. Klein, Coffee, Business Organization and Finance, 11th ed., 2011, P. 21-26.
1659 Seadare aqcioneris aqciur uflebebs (stock rights). Klein, Coffee, Business
Organization and Finance, 11th ed., 2011, P. 295-298.
1660 Haas, Corporate Finance, 2011, P. 197.
1661 Ginsburg, Levin, Mergers, Acquisitions, and Buyouts, Vol. 2, 2003, chap. 6, P. 16
1662 Gevurtz, Corporation Law, 2th ed., 2010, P. 675.
1663 ix. Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 341-343.
1664 ix. Gevurtz, Corporation Law, 2th ed., 2010, P. 675.
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ganxiluli, radgan samizne sazogadoeba, reorganizaciuli tipis
tranzaqciis Sedegad, rogorc wesi, arsebobas wyvets. `gadarCenil~
kompanias posttranzaqciul etapze kombinaciaSi monawile SemZeni
(anu sakuTari aqcionerebisa) da samizne sazogadoebis aqcionerTa
gaerTianebiT formirebuli, ufro sworad, rekonstruqcirebuli
aqcionerTa struqtura gaaCnia.

mokled, SeZena/Serwymis im saxeobaTa gamoyenebiT dadebuli
tranzaqciis Sedegad, romelSic anazRaurebis saxed
SemZeni/mimaerTebeli kompaniis aqciebia gansazRvruli, e.w.
reorganizaciuli tipis tranzaqciebi, ss-is struqturulad
substanciur organzomilebian elementSi iwvevs variacias:
icvleba samizne sazogadoebis aqcioneris investiciis forma da
aqcionerebis Semomatebis xarjze rekonstruirdeba SemZeni
korporaciis aqcionerTa axali struqtura.

3.2. aqcionerTa uflebrivi reklasificireba

aqcioners1665 korporaciasTan wevris korporaciul-
samarTlebrivi statusi akavSirebs. wevrobidan generirdeba piris
qonebrivi da mmarTvelobiTi uflebebi.1666 korporaciulad
mowyobili organizaciuli gaerTianebis fundamenturi koncefcia,
kontrolisa da sakuTrebis gancalkeveba samewarmeo saqmianobis
yoveldRiur da Cveulebriv sakiTxebis gadawyvetas aqcioneris
kompetenciis miRma tovebs.1667 aqcionerTa uflebrivi
klasificirebis substrati aqciis saxea. aqciis klasobriv
saxeobaTa determinacia aqcionerTa dafuZnebis etapze sawesdebo
an/da funqcionirebadi kompaniis wesdebaSi cvlilebebis Setanis
Sedegad xorcieldeba. es aris aqciis, rogorc piris korporaciaSi
arsebuli qonebis Sida struqturul uflebaTa klasifikacia.
samizne sazogadoebis wesdebiT dadgenili aqcionerTa aqciidan
gamomdinare uflebebis reviziis myar safuZvels aqcionerTa
struqturisa da organizaciuli formis konversia ganapirobebs.
iseve rogorc es ori ukanaskneli, uflebrivi reklasifikacia
SeZena/Serwymis integrirebis Sedegis Sedegad SeiZleba iqces.
msgavsi substanciuri uflebrivi variaciebis Seqmnis maRali
albaTobis gamo, aqcionerTa  mxridan restruqturizaciis
tranzaqciaTa mimarT xmis micemis institutiT Tanxmobis gamoxatva
arasasurveli uflebrivi reklasificirebis prevenciad
gamoiyeneba.1668 magram ismis kiTxva: ra SeiZleba iyos aqcioneris
uflebrivi reklasificireba, rogor aisaxeba korporaciuli
kombinacia da ra gavlenas axdens masze?!

1665 mimdinare Tavis miznebisTvis, `aqcioneri~ Cveulebrivi, xmis micemis
uflebis mqone pirs gulisxmobs, e.w. residual claiments, radgan privilegirebuli
aqciebis, sasesxo fasiani qaRaldebisa da konvertirebadi fasiani qaRaldebis
samarTlebrivi klasifikacia posttranzaqciul etapze, Tematurad, kidev calke
ganxilvis sagania. magaliTad, ix. Haas, Corporate Finance, 2011, P. 281-494.
1666 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 2, 2010, P. 452.
1667 Haas, Corporate Finance, 2011, P. 499.
1668 Booth, Financing the Corporation, 2010, P. 838-842.
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aqcionerTa aqtivizmisa da reorganizaciuli tipis
tranzaqciaTa marTvis urTierTkavSiri normatiul donezea
dadgenili.1669 tranzaqciaze molaparakebis dawyebis sawyis
etapzeve xdeba kombinaciis bunebis gansazRvra sasurvelia Tu
miuRebeli da ramdenad jdeba dasaxul biznesstrategiaTa
konteqstSi. aqcionerTa pretranzaqciuli damokidebuleba axali
kompaniis mimarT maT Semdgomi uflebrivi mdgomareobis arsobrivi
ganmsazRvrelia.1670 aqcioneris korporaciul da korporaciis
mimarT SesaZlo uflebaTa katalogi menejmentis kontrolisa da
investirebuli kapitalidan sargeblis miRebas Soris lavirebs.
SeZena/Serwyma fundamenturi cvlilebis safuZvelia, rac niSnavs,
rom aqcionerTa uflebrivi mdgomareoba fundamenturad Secvlis
obieqtia. sxva sityvebiT, samizne sazogadoebis aqcioneris
uflebaTa axal korporaciaSi rogorc identuri modificireba
(msgavsi uflebebis SeZena), aseve diskreditirebuli gardaqmnaa
SesaZlebeli.

pirvel SemTxvevaSi aqcioneri imave wilobrivi monawileobiT
Sedis SemZen korporaciaSi, rac mas gaaCnda yofil sawarmoSi. es
niSnavs, rom mas igive uflebrivi mdgomareobisa da klasis aqciaze
unarCundeba sakuTreba. ekvaier kompaniaSi, miuxedavad imave
klasisa da uflebebis mqone aqciaTa miRebisa, aqcionerTa
uflebrivi mdgomareoba substanciur reklasificirebas ganicdis.
amas ganapirobebs aqcionerTa struqturis cvlileba ori
sxvadasxva kompaniis mesakuTreTa kombinirebis bazisze. iqmneba
aqciaTa susti koncentraciebi. aqciis koncentraciis magnituda
aqcioneris uflebrivi mdgomareobisTvis sensitiuria.
koncentraciis Semcireba aqcionerTa aqtivizms asustebs.1671 maT
(msxvil aqcionerebs, visac arsebiTi gavlenis moxdena SeuZlia)
`kontrolis kontrolis~ berketi aqciaTa koncentraciis
proporciulad ezRudebaT. Tu yofil an pretranzaqciamde
arsebul korporaciaSi is gadawyvetilebaze zegavlenis moxdenis
kompetenciiT iyo aRWurvili, mas es ufleba avtomaturad
uqarwyldeba aqcionerTa simravlesTan erTad. gadawyvetilebaze
zegavlena kontrolis umniSvnelovanesi berketia. delaveris
sasamarTlom ganmarta,1672 rom kontroli korporaciaSi arsebobs
maSin, rodesac aqcioneri pirdapir an arapirdapir flobs xmis
micemis uflebamosilebis naxevarze mets.1673 Tavis mxriv,
kontrols, romelic pirs makontrolebel aqcionerad aqcevs,
specifikuri premiumRirebuleba aqvs. premiumRirebuleba ki
aramakontrolebeli aqcioneris aqciis sabazro Rirebulebis
dadebiT solidur namats warmoadgens,1674 romlis finansur
sargeblad gardaqmna kerZo molaparakebiT warmoebuli kontrolis

1669 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 65-70.
1670 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 325.
1671 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 2, 2010, P. 302-304.
1672 ix. Weinstein Enters., Inc., v. Orloff, 870 A.2d 499, 507 (Del. 2005).
1673 Radin, The Business Judgment Rule, vol. I, 2009, P. 1126.
1674 Booth, Financing the Corporation, 2010, P. 115-120.
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gayidvis1675 tranzaqciis Sedegad xdeba.1676 amitom, kontrolis
struqturis Secvla,1677 reorganizaciuli tipis tranzaqciis
saSualebiT, ar iwvevs sakontrolo paketis mqone aqcionerisTvis
premiumRirebulebis gadaxdas.1678 mas imave raodenobis aqciebi
gadaecema SemZen korporaciaSi, ra raodenobasac flobda (rogorc
wesi es msgavsi proporciiT xdeba, Tumca mxareTa mier sxvagvari
SeTanxmeba tranzaqciis dispoziciis gansazRvris etapzea
SesaZlebeli), magram koncetracia sustdeba da sakontrolo
maCvenebeli axali realobisTvis mis sakuTrebaSi aRar rCeba.
Sedegad, saxezea aqcioneris wevris statusidan gamomdinare
mmarTvelobiTi uflebamosilebis konkretuli segmentis SezRudva.
ra Tqma unda, iseTi fundamentur uflebaTa reklasificireba
gamoricxulia, rogoric axal kompaniaSi informaciis gamoTxova
(terms of entry) da deinvestirebis ganxorcielebis (exit strategy)
organuli uflebebia.1679

uflebaTa diskreditebuli klasificireba sxvadasxva
safuZvlidan generirdeba. maT Soris gamoirCeva tranzaqciis
substanciuri saxe. samizne korporaciis fuliT SeZenis
strategiam aqcioneri SeiZleba, arasaxarbielo mdgomareobaSi
Caagdos. tranzaqciis integrireba SeTanxmebis pirobebis
Sesrulebis procesia, rodesac SeTanxmebaSi daTqmuli
valdebulebebi mxareTa mier unda Sesruldes. tranzaqciaze
xelmoweris Semdgom, aqcioners, romelmac mxari dauWira da
direqtoratis qmedebas quo warranto xasiaTi mianiWa da tranzaqcia
daixura, SeTanxmebis debulebaTa Secvla aRar SeuZlia.1680

tranzaqciaze molaparakebis dawyebis etapze, samizne kompaniis
aqcionerisTvis aqciis samomavlo rentabelobis maCveneblis
araswori aRqmis (anu aqcia aris `saTanadod Seufasebeli,~ e.w.
undervalued, razec SemZenis sinergizmis miRebis molodinia
damyarebuli) sawyisze aqcioneri sakuTari nebiT axdens
perspeqtiuli investirebuli kapitalis deinvestirebas.
deinvestireba qonebis arasasurveli ekonomikuri mdgomareobaa im
etapze, rodesac saWiro xdeba axali samewarmeo saqmianobis an
msgavsi, magram samarTlebrivad gansxvavebul organizaciul
warmonaqmnSi reinvestireba. yofili aqcioneris mier sasurvel
saqmianobaSi kapitaldabandeba, aqciaTa safondo birJaze SeZena da
bazris saTanado Seswavla Zvirad Rirebuli aqtivobaa, rac,
saerTo jamSi, aqcioneris samizne sazogadoebidan
deinvestirebuli kapitalis devalvacias iwvevs. aRniSnuli
midgomis meTodologiuri analizi samarTlebriv-ekonomikur
garemoebaTa sxvadasxvaobasTan erTad varirebs. Sesabamisad,

1675 kontrolis gayidvis meqanizmebze, ix. Carney, Mergers and Aqcuisitions, Cases and
Materials, 2000, P .221; Gevurtz, Corporation Law, 2th ed., 2010, P. 661-675.
1676 Dyck, Zingales, Private Benefits of Control: An International Comparision, 2001, P. 2-4.
1677 ix. Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 131-138.
1678 Sead. Sepe, Rogers, Private Sale of Corporate Control: Why The European Mandatory Bid Rule is
Inefficient, 2010, P. 8-18.
1679 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, 2nd ed., 2009, P.  39-42.
1680 Sead. Oesterle, Mergers and Acquisitions,  2006, P. 55-62.
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analizis Sedegebi yovelTvis garemoebiT mocemul monacemTa
maCveneblebzea damokidebuli.1681

magram, Tu aqcioneri pretranzaqciul etapze xedavs misi
kapitalis savaraudo deinvestirebis eventualur safrTxeebs, mas
samarTlebirivi marTlwesrigi1682 sarfiani deinvestirebis1683

normatiul saSualebas aZlevs.1684 aRniSnuli riskis matarebelni,
ZiriTadad, ara sakontrolo paketis mqone aqcionerebi arian,
romelTac tranzaqciis dadebis Sesaxeb gadawyvetilebis miRebaze
zegavlenis moxdenis arsebiTad mniSvnelovani berketi ar
gaaCniaT.1685 disidenti aqcioneris sazogadoebis datovebis
kanonmdeblobiT dadgenili strategia aqciaTa gamosyidvas
gulisxmobs. aqcioners, romelic fundamentur cvlilebas,
uflebriv reklasificirebasa da reorganizacias ar daeTanxma da
saerTo krebaze daafiqsira gadawyvetilebis miRebis sapirispiro
pozicia, xolo aseTi gadawyvetileba laxavs mis arsebiT interess,
magaliTad, iwvevs arasasurvel deinvestirebas,1686 aqciaTa susti
koncetraciebis Seqmnas an, aqciidan gamomdinare, uflebaTa
saziano rekonstruqcias (xmis uflebis SezRudva, kumulaciuri
xmis micemis uflebisa1687 da upiratesi Sesyidvis uflebis
gauqmeba), SesaZlebloba aqvs  moiTxovos deinvestireba
samarTliani kompensirebis fundamenturi pirobis dacviT.1688

xazgasmiT unda aRiniSnos, rom msgavsi sakanonmdeblo uflebaTa
daculobis aqtivacia kontrolirebadi tranzaqciis prekondiciis
arsebobas moiTxovs. gansxvavebul samarTlebriv regulirebas
eqvemdebareba im aqcionerTa korporaciulsamarTlebrivi
uflebebis daculoba, romlebmac ziani ganicades iseTi
kombinaciis Sedegad, romlis arsebiT debulebaTa gansazRvris
saaqcio SesaZlebloba maT ar gaaCndaT. disident aqcionerTa
uflebebis dacvis meqanizmTa samarTlebrivi analizi calke
ganxilvis sagania.

1681 magaliTad, ra Rirebulebis Semcvelia brokeris momsaxurebis, iuridiuli
konsultaciisa Tu momsaxurebis miReba, axali geografiuli zonis ekonomikuri
Seswavla da a.S.
1682 aq ar igulisxmeba aqcionerTa mier tranzaqciaze vetos dadebis
sakanonmdeblo marTlwesrigi, romelic aqcioneris aqtivizms xmis micemis
meqanizmiT uwyobs xels. ix. Radin, The Business Judgment Rule, vol. II, 2009, P. 1568. Sead.
Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 43-44.
1683 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 76.
1684 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 327-332.
1685 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 36.
1686 aqcioners deinvestireba SesaZloa ar undodes sagadasaxado miznebidan
gamomdinare. magaliTad, Senaxuli aqciebi, romelic sazogadoebis balansze
iricxeba aqcioneris gardacvalebamde, niSnavs sagadasaxado dabegvrisgan Tavis
acilebas. kerZod, aqcioneris gardacvalebamde Senaxuli aqciebis Rirebulebis
gamoTvlaSi saSemosavlo gamoqviTvebi ar monawileobs. ix. Gevurtz, Corporation Law,
2th ed., 2010, P. 771.
1687 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 5, 2011, P. 240-242.
1688 ix. mewarmeTa Sesaxeb kanoni, 531 muxli.
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3.3. aqcionerTa posttranzaqciuli dacvis ZiriTadi meqanizmebi

SeZena/Serwymis dros aqcionerTa ori tipis
urTierTgamijnuli katalogi yalibdeba: sakontrolo paketis
mqone an, minimum, gadawyvetilebaze arsebiTi zegavlenis
potenciuri SesaZleblobiT aRWurvili da tranzaqciis pirobebze
Tanxmobis mimcemi aqcioneri an aqcionerTa jgufi1689 da disidenti,
anu tranzaqciis dadebaze arsebiTi gavlenis armqone aqcioneri an
aqcionerTa jgufi, romelmac tranzaqcias mxari ar dauWira.1690

martivi logikaa, rom sakontrolo paketis mqone aqcioneri, Tu
saxeze ar aris xelSemkvreli korporaciebis menejmentTa
fiduciuri movaleobis darRveviT xelSekrulebis SeTanxmebaTa
darRveva,1691 ar saWiroebs sakanonmdeblo kreativizms, radgan
kontrolirebadi tranzaqciis fabulis Sinaarsobrivi
determinacia sawarmos qonebrivi Tu wilobrivi yidva-gayidvis
gadawyvetilebis makontrolebeli aqcioneris nebis
avtonomiurobis samarTlebriv farglebSi miRebis substanciur
elements emyareba.1692 Sesabamisad, aseTi aqcioneri sakuTari nebiT
iboWavs Tavs da Sedis korporaciulsamarTlebriv
saxelSekrulebo urTierTobaSi SemZen korporaciasTan.1693 es ki
niSnavs, rom xelSekrulebis caveat emptor gamyidvel aqcionerzea.
makontrolebeli aqcioneris sapirispiro, pre da
posttranzaqciul korporaciul mdgomareobaSia, mcire aqcioneri.
konkretuli tipis tranzaqciis konstruirebisas mcire aqcioners
mis gankargulebaSi arsebuli mwiri kvalitaturi xmis uflebis
realizebis Sansi SeiZleba ar mieces. magaliTad, kerZo
molaparakebis gziT xmis uflebis mqone aqciaTa mniSvnelovani
nawilis  SeZenisas, mcire aqcioners ar rCeba ekvaieri
korporaciis dauflebisgan Tavdacvis saSualebaTa gamoyenebiT
individualuri reagirebis SesaZlebloba.1694 ekvaieris mier
zRvruli procentuli maCveneblis miRweva, sinergizmis gazrdisa
da korporaciuli marTvis xarjebis Semcirebis survili1695

disidenti aqcioneris sazogadoebidan gaZevebis (cash-out)
gadawyvetilebis miRebas ganapirobebs.1696 Tumca, ekvaieris mier
mcire aqcioneris gaZevebis proceduruli realizmi kanonmdeblis

1689 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 360-366.
1690 Shade, Business Associations, 2010, P. 411-413.
1691 Oesterle, Mergers and Acquisitions,  2006, P. 60-62.
1692 sakontrolo paketis mflobel aqcioners fiduciuri uflebebi warmoeSoba
sazogadoebisa da umciresobaSi myof aqcionerTa mimarT. ix. Cox, Hazen, Treatise on
The Law of Corporations, 3th ed.,  Vol. 2, 2010, P. 302-312. magram fiduciur movaleobaTa
paralelurad, makontrolebel aqcioners gansazRvruli uflebebi gaaCnia,
rogorc sakontrolo paketis mflobel pirs, romelic mas aZlevs
uflebamosilebas gaasxvisos sakontrolo paketi fiduciur movaleobaTa
darRvevis gareSe. Sedegad, kontrolis gasxvisebiT is fiduciur valdebulebas
ar arRvevs. ix. Radin, The Business Judgment Rule, vol. I, 2009, P. 1171-1190.
1693 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 2, 2010, P. 326-328.
1694 Sead. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 77-79.
1695 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 2, 2010, P. 329.
1696 ix. Gevurtz, Corporation Law, 2th ed., 2010, P. 762-764.
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mier ex ante gansazRvruli.1697 es mcire aqcioneris deinvestirebis
meqanizmis anu sazogadoebis datovebis SesaZleblobas qmnis.

normatiuli prevenciisgan gansxvavebiT, disidenti aqcioneris
uflebis dacva, samosamarTlo praqtikis gansakuTrebuli
msjelobis sagnad, tranzaqciis Sesrulebisas makontrolebeli
aqcioneris an menejmentis oportinistuli qmedebis Sedegad
miyenebuli zianisa da status kvos aRdgenis1698 meTodologiuri
segmentebia qceuli.1699 paralelurad, sakontrolo paketis mqone
aqcioneris mier kontrolis gayidvis premiumRirebulebis mcire
aqcionerTaTvis gaunawileblobis fonze,1700 mcire aqcionerma ar
unda ganicados zarali da minimum imis ekvivalenti unda miiRos,
rasac is rekonstruqciamdel sazogadoebaSi flobda.1701 zarali
pirdapir kavSirSia kontrolis SecvlasTan. es ukanaskneli
sazogadoebis qonebis menejmentze pirdapiri zegavlenis mopovebas
gulisxmobs, raSic SemZeni premias ixdis.1702 aRniSnuli
mocemulobis samarTlebrivi daculoba disidenti, tranzaqciis
SedegTa gaprotestebis (efraizalis) uflebis mcire
aqcionerTaTvis miniWebiT kombinaciis arasasurveli Sedegebisgan
Tavdacvis meore meqanizms aformirebs.1703

3.3.1. gasvlis strategiebi da maTi aqtivacia

3.3.1.1. aqciaTa gasxviseba, rogorc gasvlis strategia

korporaciuli kombinaciiT ukmayofilo aqcionerTa ranJireba
ori mimarTulebiT aris SesaZlebeli. pirveli, es aris aqcionerTa
kategoria, romelic tranzaqciis dadebisa da integrirebis
procesSi emijneba mas, aprotestebs da iTxovs sazogadoebis
datovebas samarTliani kompensirebis koncefciis dacviT1704 da
meore, aqcioneri ar aprotestebs SemZeni sawarmos aqcionerad
gaxdomas, Tumca, `axal~ korporaciaSi misi aqcionerad yofnis
sarfianoba drois mcire monakveTSi aRmoCndeba stagnaciuri da

1697 ix. Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 621. aRniSnul SemTxvevaSi
`gaZeveba~ mxolod savaldebulo miyidvis normaTa dispoziciaSi gamyarebul
mowesrigebas ar gulisxmobs. aq igulisxmeba Serwymis Cveulebrivi
ganxorcielebis Sesrulebac. maT Soris zRvari xmis uflebis mqone aqciaTa
sxvaobaze gadis: Tu savaldebulo miyidvis normis aqtivacias aqciaTa 95%-ze
metis floba sWirdeba da is imperatiuli saxis matarebelia, Serwymis Sesaxeb
gadawyvetilebas xmis uflebis mqone aqciaTa 75% kanonmdeblis dispoziciuri
SemoTavazebaa, romlisgan gansxvavebuli kvorumis daTqmac partniorebs
sawesdebo SeTanxmebis doneze SeuZliaT. normatiulad dasaSvebi da dadgenilia
Serwymis ganxorcieleba, sadac SemZen kompanias samizne korporaciaSi
gadawyvetilebis miRebisaTvis sakmarisi xmis uflebis mqone aqciaTa paketi aqvs.
am paketis flobiT, ekvaieri SerwymiT reorganizaciis Sesaxeb gadawyvetilebas
yovelgvari dabrkolebis gareSe iRebs. ix. mewarmeTa Sesaxeb kanoni, 144 muxlis
pirveli, me-2 da me-3 punqtebi, 534 muxlis pirveli punqti.
1698 ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 429-431.
1699 Radin, The Business Judgment Rule, vol. I, 2009, P. 1568-1575.
1700 Sead. Radin, The Business Judgment Rule, vol. II, 2009, P. 1198-1199.
1701 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 139.
1702 Radin, The Business Judgment Rule, vol. II, 2009, P. 1199.
1703 Hamilton, Freer, The law of Corporations, 6th ed., 2011, P. 380-387.
1704 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 145-147.
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gadawyvets, gamoiyenos korporaciis datovebis organuli principi
da gaasxvisos aqciebi mesame pirze. orive SemTxveva umtkivneulo
deinvestirebis meToduri midgomaa. pirvels ewodeba
reorganizaciis procesis Sedegad wilis gatanis ufleba, xolo
meores – funqcionirebis etapze wilis gasxvisebis ufleba.1705

strategiebi subieqtebisa da samarTlebrivi regulaciebis
klasificirebubuli xasiaTis mixedviT gansxvavdeba
erTmaneTisgan.1706 deinvesticireba saTanado
Rirebulebis/kompensaciis miRebis dros aqcioneri samarTlebriv
urTierTobaSi korporaciasTan Sedis da konkretulad mas sTxovs
mis sakuTrebaSi arsebul aqciaTa gamosyidvas.1707 am dros saxezea
savaldebulo aqceptireba da aqceptanti, romelic yovelTvis is
mewarme subieqtia, romelTanac piri wevris statusiT
dakavSirebulia da sadac mas wilobrivi sakuTreba aqvs.

aRniSnulis sapirispiro samizne subieqtia saxeze, rodesac
aqcioneri wilis deinvestirebas gasvlis meore strategias,
aqciaTa gasxvisebis meTods iyenebs. am SemTxvevaSi xelSemkvreli
mxaris subieqturoba ganusazRvrelia: aqciebi sajaro vaWrobis
organizebul bazarzea daSvebuli, sadac uamravi potenciuri

1705 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, 2009, P. 40-42.
1706 disidenti aqcioneris korporaciis arasasurveli qmedebis kontrolisa da
Tavdacvis meqanizmad SeiZleba gamoyenebul iqnes, e.w. proxy contest-Si CarTva.
~proxy contest~ disidenti aqcioneris institucionaluri berketia, romelic
korporaciis menejmentze kontrolis mopovebas uwyobs xels an sawarmos
SinaganawesSi cvlilebebis Setanis uflebis realizirebas ganapirobebs. misi
mizani dafuZnebulia imaze, rom korporacias hyavs susti menejmenti da
perspeqtiuli xedviT, axali menejmentis arseboba korporaciis mTlian
sargeblianobis maCvenebels gazrdis. amisTvis, disidenti aqcioneri cdilobs
sxva aqcionerebisgan miiRos mindobiloba an xmis micemis uflebamosileba,
romelsac sazogadoebis menejmentisa Tu Sinaganawesis sakuTari
Sexedulebisamebr dakompleqtebas Seuwyobs xels. mTavari arsobrivi faqtori
mdgomareobs imaSi, rom aqcioneri sazogadoebaze kontrols moipovebs ise, rom
mis sakuTrebaSi xmis micemis uflebis mqone kapitalis sakontrolo paketi,
realurad, ar aris. arasasurveli menejmentis Secvla xdeba iseTi wevrebiT,
romlebic disident aqcionerTa poziciebs eTanxmebian da maT interesebs
gaatareben korporaciaSi. ix. Klein, Coffee, Business Organization and Finance, 11th ed., 2011,
P. 127-129, 185-189; Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities,
5th ed., 2010, P. 95, 97-99; Ferranini, Miller, A Simple Theory of Takeover Regulation in the United
States and Europe, Law Working Paper #139/2010, 2010, P. 5-15. kontrolis internaluri
mopovebis aRniSnuli meqanizmi eqsternalur, anu kapitalis bazris mkacr
regulirebas ganicdis: aucielebelia mindobilobis, mindobilisa da sxva
moTxovnaTa werilobiTi Sevseba, romelsac `mindobilobis Sesaxeb Setyobineba~
ewodeba (proxy statement). mindobilobis Sesaxeb Setyobinebis mizania disidenti
aqcionerisa da menejmentis mier danarCeni aqcionerebis mindobilobis
debulebaTa sruli gaxsnilobis uzrunvelyofa. ix. Steinberg, Understanding Securities
Law, 5th ed., 2009, P. 408-410. enronis kolapsis reaqciad, 2003 wels, aSS-is
federalur fasiani qaRaldebis samarTalSi Sevida cvlileba, romelmac
aqcioners korporaciis mier ganxorcielebul mindobilobis SetyobinebaSi
garkveuli saxis SeTavazebis pirdapir gansazRvris neba darTo. ix. Lipton,
Rosenblum, Election Contests in the Company’s Proxy: An Idea Whose Time Has Not Come, 42 Bus. L.,
2003, P. 63. Sead. Bebchuk, The Case For Shareholders Access to the Ballot, 59 Bus. L., 2003, P. 43.
1707 ix. mewarmeTa Sesaxeb kanonis 531 pirveli punqti.
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oferentia1708 daregistrirebuli. es niSnavs, rom aqciis
gasxvisebis gziT sazogadoebis datovebisas, xelSemkvreli mxare
winaswar ucnobia, gansxvavebiT wilis gatanis pirveli
strategiisgan. amasTan, aqciis gasxvisebis dros aqcioneris mier
ganxorcielebulia mowveva ofertze. Sesabamisad, savaldebulo
aqceptze saubari SeuZlebelia. potenciuri myidveli akeTebs
oferts aqcioneris mimarT, romelic samarTliani da efeqturi
sabazro pirobebis arsebobis SemTxvevaSi ofertis aqceptirebas
axdens.

wilis deinvestirebaSi, gatanis uflebamosilebis farglebSi,
investirebuli kapitalis saTanado Rirebulebis miReba moiazreba,
romelic reorganizaciuli tipis kontrolirebadi tranzaqciisgan
aqcioneris gamijvniT warmoSobil efraizalis sakanonmdeblo
regulaciaze dayrdnobiT realizdeba.1709 Rirebulebis
deinvestirebis meore strategiis  ganxorcielebas wilis
gasxvisebis uflebamosilebis strategiuli midgomis praqticireba
da likviduri kapitalis bazris arseboba uwyobs xels. `sajaro~
korporaciebSi yvela sajaro aqcioners sazogadoebis datovebis
SesaZlebloba aqvs yovelgvari SezRudvis gareSe. aqciaTa
gasxvisebis strategiuli midgomis arsi bazris maRali
likvidurobiT determinirdeba. sabazro brunvaSi damkvirdebuli
tendenciebisa da statistikis mixedviT, maqsimalurad adekvaturad
aris SesaZlebeli disidenti aqcioneris wilis samarTliani
sabazro Rirebulebis dadgena. amitom, umravlesi qveynis
kanonmdebeli kapitalis organizebuli bazris efeqturobis
pirobebSi, rodesac SesaZlebelia wilis samarTliani da
adekvaturi fasis farglebSi gasxviseba, disident aqcioners
efraizalis uflebas, anu gasvlis strategiis pirveli saxiT
gamoyenebis uflebas, rogorc wesi, ar aniWebs.1710 orive strategia
mcire aqcioneris dacvis korporaciuli uflebaa, romelic
sakontrolo paketis mqone aqcionerTan substanciuri konfliqtis
etapze mis uflebadamcav meqanizmad1711 gamoiyeneba.1712

1708 samarTlebrivad ufro gamarTulad rom iTqvas, aqciaTa sajaro SeTavazeba
ofertze mowvevaa, xolo potenciuri `aqceptanti~ (mesame piri) aqciaTa
mesakuTris mimarT ofertis gakeTebiT aqcioners aqceptantad aqcevs.
1709 Armour, Hansmann, Kraakman, Agency Problems and Legal Strategies, 2009, P. 41.
1710 Radin, The Business Judgment Rule, vol. II, 2009, P. 1570.
1711 uflebadamcav meqanizmTa mimdinare analizi klasificirebulia
arasasarCelo warmoebis gziT uflebis dacvis samarTlebriv strategiebze.
miuxedavad imisa, rom efraizalis uflebiT sasamarTlos gziT wilis
samarTliani Rirebulebis dadgena xorcieldeba, is mainc sakanonmdelo doneze
mowesrigebuli institutia, sadac detalurad aris gaTvlili, rom samarTliani
fasis `sazogadoebiseul~ odenobas ardaTanxmebis SemTxvevaSi SesaZlebelia
sasamarTlosTvis mimarTva mxolod samarTlaini Rirebulebis dadgenis
motiviT. arasasarCelo xasiaTze xazgasma ganapiroba mxolod iman, rom
substanciuri cvlilebis gamomwvevi tranzaqciis dadebisas menejmentisa da
sakontrolo paketis mqone aqcioneris winaaRmdeg mcire aqcioners SeuZlia
fiduciur movaleobaTa darRvevis braldebiT maT mimarT sarCeli Seitanos
sasamarTloSi. Sedegad, efraizalis uflebis realizeba, msgavsad fiduciur
movaleobaTa darRvevisas sasarCelo warmoebis dawyebis gziT `samarTlianobis~
aRdgenis saSualebisa, gansxvavebulia gasvlis im strategiisgan, rogoricaa
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3.3.1.2. efraizalis ufleba, rogorc gasvlis stategia

istoriul persperqtivaSi, yvela fundamenturi gadawyvetileba
moiTxovs aqcionerTa erTxmian gadawyvetilebas. es
uflebamosileba vetos uflebas qmnis, romelic aqcioners
korporaciis qmedebaze obstruqciis moxdenis Zalas aniWebs.
imisaTvis, rom ar ganxorcielebuliyo aqcioneris xmis uflebis
borotad gamoyeneba, kerZosamarTlebriv wiaRSi warmoSobili
saxelSekrulebo da sakuTrebis uflebis mniSvnelobidan
gamomdinare, sasamarTlo praqtikaSi Caisaxa precedentebi,1713

romlis mixedviTac korporacias, individualuri aqcioneris
winaaRmdegobis miuxedavad, SeeZlo ganexorcielebina
korporaciuli qmedeba.1714 sul male, igi normatiul donezec
gamyarda. fundamenturi cvlilebis ganxorcieleba erTxmiani
gadawyvetilebis arsebobis gareSec aris SesaZlebeli.1715

mis sapirwoned, mcire aqcioners gansazRvruli aqvs
efraizalis (proterstis) ufleba,1716 raTa kompetencia
daabalansos da saerTo krebis gadawyvetilebaze vetos
Zalamosilebis dakargvis kompensireba moaxdinos.1717 kompensireba
pirdapiri gagebiT gamoiyeneba da es disidenti aqcioneris wilis
sanacvlo samarTliani fasis moTxovnaa.1718 uflebamosilebis
dadgena normatiul donezea Sesrulebuli.1719 protestis uflebis
aqtivacia iseTi fundamenturi cvlilebisas xdeba, rogoricaa
Serwyma, konsolidacia, aqciaTa gacvlis tranzaqcia, mTliani
qonebis gayidva da wesdebaSi gacemuli aqciis uflebrivi
restruqturizaciis Sesaxeb cvlilebebis Setana.1720 is, ZiriTadad,
`sajaro~ ss-is mimarT gamoyenebadi institutia, romlis

aqciebis gasxvisebis gziT sazogadoebis datovebis SesaZlebloba. ix. Gevurtz,
Corporation Law, 2th ed., 2010, P. 769. miuxedavad zemoaRniSnulisa, efraizalis
uflebasa da fiduciur valdebulebaTa sasarCelo warmoebas fundamenturi
ganmasxvavebeli elementebi axasiaTebT. ix. Radin, The Business Judgment Rule, vol. II,
2009, P. 1648-1659.
1712 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 82-83.
1713 mag. ix. Lauman v. Lebanon Valley Railroad, 30 Pa. 42 (1858), Matteson v. Ziebarth 242 P.2d 1025
(Wash. 1952), Piemonte v. New Boston Garden Corp. 387 N.E.2d. 1145 (Mass. 1979). ix. Hurst,
William, Cases and Materials on Corporations, 1999, P. 787-803.
1714 Weiss, The Law of Take Out Mergers: A Historical Perspective, 56 N.Y.U. L. Rev.,, 1981, P. 624-
630.
1715 saqarTvelos kanonmdeblobaSi aseTi SesaZleblobas mewarmeTa Sesaxeb
kanonis 54-e muxlis 11 muxli qmnis. rac Seexeba konkretul tranzaqcias, es
SeiZleba iyos `mokle formis~ Serwyma, rodesac subsidiaris mcire aqcionerTa
Tanxmoba mSobel kompaniasTan mierTebis Sesaxeb ar moiTxoveba normatiuli
marTlwesrigiT. ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15,
2008, P. 416.
1716 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 386-388.
1717 Radin, The Business Judgment Rule, vol. II, 2009, P. 1568.
1718 efraizalis, rogorc uflebis Camoyalibeba ganviTarebis Sesaxeb, ix. Geis, An
Appraisal Puzzle, John M. Olin Law and Economics Research Paper Series No. 2010-10, 2010, P. 9-11.
1719 mag. ix. M.B.C.A. §13.01, 13.02, 2009.
1720 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 80.
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realizebis meore safuZveli aqcioneris fundamenturi
cvlilebisgan gamijvnaa.

aqcioneri, romelic ar eTanxmeba da emijneba fundamentur
cvlilebas korporaciaSi, aprotestebs misi wilis Rirebulebas
da kompanias Txovs saTanado kompensacias.1721 gamijvnis paradigma
or stigmas moicavs. pirveli, kompensaciis moTxovnis ufleba,
upiratesad, bona fide Serwymisa da konsolidaciis pirobebSia
SesaZlebeli, rodesac `gadarCenil~ korporaciaSi mcire
aqcioners mis sakuTrebaSi arsebuli wilis daTmobis
kontribuciad aqciaTa sanacvlod ganesazRvreba naRdi fuli an
sxva saxis anazRaureba, magram ara xmis uflebis mqone aqcia.
hipoTezur winapirobas ayalibebs kombinacia, sadac Serwymamde
aqcioners dividendis saxiT ganesazRvreba naRdi fuli Serwymis
mowonebis sanacvlod, romelsac  (fuls) Serwymis procesis an
Serwymis tranzaqciis daxurvis Semdeg Rebulobs.1722 paralelurad,
efraizalis normatiuli mowesrigebis sfero da normis mizani
unda ganimartos.

rogorc zemoT aRiniSna, efraizalis ufleba normatiul
doneze gansazRvruloba korporaciis saxelSekrulebo
Tavisuflebisa da aqcionerTa nebis avtonomiis mabalansirebeli
miznebiT, raTa SesaZlebeli yofiliyo fundamenturi cvlilebis
avtorizeba. normis miznobrivi ganmartebiT, disidenti
aqcionerisTvis kompensaciis miRebis dispozicia moicavs aramarto
aqciidan gamomdinare saziano uflebriv reklasificirebas, aramed,
Tu aqcioneri gaaprotestebs da ar daeTanxmeba SemZen
korporaciaSi aqciaTa miRebas, mis SesaZleblobas moiTxovos misi
wilis naRdi fuliT1723 kompensireba.1724

efraizalis istoriuli da miznobrivi dogmaturi ganmarteba
mas mcire aqcionerTa uflebebis damcav meqanizmad moiazrebs.1725

misi praqtikuli gamoyenebis tendenciebi ki miznobriobas
arsobrivad cvlis. aRniSnuli miznobrioba moCvenebiTi bunebis
matarebelia.1726 kerZod, protestis gamoyeneba reorganizaciuli
tipis tranzaqciis dadebas an integrirebas xels ar uSlis, rac
niSnavs imas, rom disidenti aqcioneris protestis ufleba
sakontrolo paketis mqone aqcionerTa dacvis samarTlebrivi
meqanizmia: isini gansazRvraven, deben da asruleben tranzaqcias
TavianTi Sexedulebisamebr, raSic mcire aqcioners, Tu ara
fiduciuri movaleobis darRvevis Sesaxeb sasarCelo warmoebis
dawyebis instituciuri dacvis meqanizmis xelmisawvdomoba, xelis
SeSla efraizalis uflebis gamoyenebiT ar ZaluZs.1727

1721 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 414.
1722 Radin, The Business Judgment Rule, vol. II, 2009, P. 1569.
1723 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 416.
1724 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 636.
1725 Pinto, Branson, Understanding Corporate Law, 3rd ed., 2009, P. 151-152.
1726 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 83.
1727 Gevurtz, Corporation Law, 2th ed., 2010, P. 769-770.
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protestis uflebis realizebis normatiulad SezRuduli
konstruqciis fonze,1728 mniSvnelovania misi gamoyenebis farglebis
detalizacia.

3.3.1.2.1. efraizalis uflebis gamoyenebis farglebi

aqcioneris protestis gamoyenebis uflebis masStabi
sakanonmdeblo donezea dadgenili. misi gamoyenebis winapiroba
korporaciuli marTlwesrigis mixedviT lavirebs da
damokidebulia tranzaqciis saxeobaze.1729 efraizalis gamoyeneba
disident, anu korporaciis/sakontrolo paketis mqone aqcionerTa
mier miRebuli gadawyvetilebiT ukmayofilo aqcioners
SesaZleblobas aZlevs sazogadoeba datovos saTanado,
samarTliani kompensaciis miRebis pirobebSi. protestis uflebis
arsi misi gamoyenebis farglebiT gansxvavdeba. rogorc wesi, is
gamoiyeneba Serwymis an konsolidaciis kombinaciisgan gamijnuli
aqcioneris uflebaTa dasacavad.1730 magram misi gamoyeneba
sxvadasxva instituciur darRvevaTa mimarT gatarebuli
represiuli RonisZiebis saxedac SeiZleba. magaliTad, Tu ss-is
mier aqciaTa uflebrivi rekonstruireba xdeba an/da axali
aqciebis gamoSveba arsebuli aqcioneris susti wilobrivi
koncentraciis Seqmnas ganapirobebs, efraizalis uflebis
analogiiT gavrcelebaa SesaZlebeli.1731 naTelia, rom sakiTxi
exeba samizne sazogadoebis SeZenis proceduruli warmarTvisTvis
ekvaieris arasakmarisi avtorizebuli aqciebis arsebobas da,
Sesabamisad, damatebiTi aqciebis gamoSvebisa da axali aqciebiT
tranzaqciis dafinansebis (kontribuciis) saxed aqciaTa
gamoyenebas.

sakiTxi, misi induqciuri ganmartebiT, Sinaarsobrivad
kapitalisa da aqcionerTa struqturis Secvlas ukavSirdeba.
aqcionerTa struqturis gadaxaliseba kontrolis gadanawilebis
eventualur Sedegebze aisaxeba da korporaciis menejmentis
rotaciis ganxorcielebis safuZveli xdeba. magram, sakiTxi
Tematurad rTuldeba, roca saqme wesdebaSi cvlilebas exeba.

qarTuli kanonmdeblobis mixedviT, kapitalis raodenobisa da
aqciaTa gansazRvra sazogadoebis sawesdebo Canaweris
kuTvnilebaa. aqciaTa rekonstruireba an axali/damatebiTi aqciebis
gamoSveba, logikurad, wesdebaSi cvlilebas gulisxmobs.
sainteresoa Semdegi sakiTxi: davis hipoTeturi garemoebebis
arsebobisas, axali aqciebis gamoSvebiT SemZeni sazogadoebis
arsebul aqcionerTa originali wilobrivi koncentraciis
Semcirebis Sedegad protestis uflebis gamoyeneba moTxovnis
romeli safuZvliT iqneba SesaZlebeli – aqciaTa gamoSvebis

1728 Geis, An Appraisal Puzzle, John M. Olin Law and Economics Research Paper Series No. 2010-10,
2010, P. 2-44.
1729 Palmiter, Corporations, 2006, P. 623-624.
1730 mag. ix. M.B.C.A. §13.02(a)(1).
1731 aSS-Si, analogiur SemTxvevaSi, miCiganis sasamarTlom disident aqcioners
protestis gamoyenebis uflebamosileba mianiWa. ix. Morley Brothers v. Clark, 361 N.W.
2d 763 (1984).
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Sesaxeb saerTo krebis gadawyvetilebisa Tu wesdebaSi `miRebeli~
cvlilebis ganxorcielebis safuZvliT?!

aSS-is federaluri modeluri kanoni aqciaTa klasobriv
reklasificirebas an uflebriv rekonstruirebas sawesdebo
cvlilebaTa saxed pirdapir gansazRvravs.1732 mis sapirwoned,
mewarmeTa Sesaxeb kanoni mxolod wesdebaSi cvlilebebis
generaluri daTqmiT Semoifargleba da mis detalizacias
sawesdebo nebis avtonomiurobis mowesrigebis sakiTxad tovebs.1733

Tavis mxriv, sazogadoebisTvis aqciaTa samarTlian fasad
gamosyidvis prekondiciad, kanonmdebeli reorganizacias an/da
iseT gadawyvetilebas gansazRvravs, romelic aqcioneris interess
arsebiTad laxavs.1734 es niSnavs, rom rogorc axali aqciebis
gamoSveba, ise wesdebaSi cvlileba SeiZleba miCneul iqnes
interesis arsebiT Selaxvad. Sesabamisad, sasamarTlo praqtika
protestis uflebis miniWebis sakiTxze marTlmsajulebis
ganxorcielebisas unda Camoyalibdes wesdebaSi cvlilebis
Setanis postulatidan, ramdenadac axali aqciebis gacemis
avtorizeba sawesdebo regulirebis farglebSia moqceuli.
protestis uflebis gamoyenebis sakanonmdeblo mocemulobaTa
miznobrivi ganmartebidan gamomdinare, sapirispiro msjeloba
alogikuria imdenad, ramdenadac `arsebiTi interesis~ Selaxvis
safuZvlad sakontrolo paketis mflobeli aqcionerisa Tu
menejmentis mier fiduciuri movaleobis darRveviT miRebuli
gadawyvetileba igulisxmeba.1735

zemoaRniSnulisgan gansxvavebiT, protestis samarTlebrivi
buneba sxva kuTxiTac povebs ganvrcobas. rogorc aRiniSna,
protestis gamoyenebis farglebi, ZiriTadad, tranzaqciaTa
tipologiuri klasifikaciis mixedviT diferencirdeba. aSS-Si,
Statebis umravlesoba, korporaciis qonebis gasxvisebis
tranzaqcias Cveulebriv samewarmeo saqmianobad ar Tvlis da
disident aqcioners tranzaqciis gaprotestebis uflebamosilebas
aniWebs.1736 aSS-is msgavsad, qarTul samarTlebriv realobaSi
TiTqmis mTliani qonebis gasxviseba ar iTvleba Cveulebriv
samewarmeo saqmianobad. vinaidan qonebis arsebiTi nawilis
gansxviseba reorganizaciis myari safuZvelia, is unda
moiazrebodes aqcionerTa saerTo krebis im kompetenciaSi,
romelic reorganizaciis Sesaxeb gadawyvetilebis miRebas
gansazRvravs.1737

magram arsebobs protestis uflebis farglebis SezRudvis
mniSvnelovani regulaciebi. sakiTxi fasiani qaRaldebiT sajaro
vaWrobis elementebs exeba. efraizalis uflebis sakanonmdeblo
nebadarTulobis paralelurad, gamonaklisi SemzRudavi normebic

1732 M.B.C.A. §13.02(a)(4)(5).
1733 mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis (a) da (b) qvepunqtebi.
1734 mewarmeTa Sesaxeb kanonis 531 muxlis pirveli punqti.
1735 Gevurtz, Corporation Law, 2th ed., 2010, P. 769-772.
1736 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 637.
1737 mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis (a) qvepunqti.
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arsebobs. aSS-is modeluri kanoni1738 da delaveris sakorporacio
samarTali1739 pirdapir awesebs im aqcionerTa protestis uflebis
SezRudvis normaTa imperativizms, romelTa aqciebic sajaro
vaWrobisTvisaa daregistrirebuli da moqceulia kapitalis
bazris samarTlis regulirebis sferoSi.1740 protestis uflebis
gamoyeneba SeuZlebelia da ar aris saWiro, Tu disidenti
aqcioneris wilis samarTliani Rirebulebis gansazRvrisTvis
efeqturi sabazro garemoeba arsebobs,1741 sadac SeuZlia
adekvaturi kompensaciis miReba (e.w. market-out an market exception).1742

garda amisa, konkretul winapirobaTa arsebobisas, sajaro
aqcioneri protestis uflebis zogadi prekondiciuli
postulatiT, romelic Serwymasa da konsolidacias moicavs, ver
isargeblebs.1743 sakiTxi exeba specialurad gansazRvrul
winapirobaTa arsebobas: Tu korporacia kapitalis organizebul
bazarze axorcielebs vaWrobas, romelsac hyavs minimum 2 000
aqcioneri da misi sabazro Rirebuleba minimum 2$ milionia,1744

efraizalis ufleba ar gamoiyeneba.
gansxvavebulia SemZeni sawarmos aqcionerTa samarTlebrivi

daculobis speqtri. delaveris sakorporacio samarTali SemZeni
kompaniis aqcionerTa damcav berketad efraizalis uflebas
mxolod maSin iTvaliswinebs, Tu ekvaieri kompaniis ganTavsebul
aqciaTa raodenoba 20%-ze metiT izrdeba.1745

dabolos, protestis uflebis ganzomilebiTi farglebi mis
gansakuTrebul saxes warmoaCens. zemoT aRiniSna, rom efraizalis
uflebis aqtivacias bona fide tranzaqciaSi kompensaciis
araadekvaturi maCvenebeli ganapirobebs. magram, protestis ufleba
SesaZlebelia gamoyenebul iqnes TaRliTur da ukanono
tranzaqciaTa mimarT.1746 gamoyenebis specifika gamoixateba
efraizalis, rogorc zianis anazRaurebis gansakuTrebul,
eqskluziur saSualebad dakvalificirebaSi. mosarCele aqcioneri
amiT cdilobs Serwymis proceduras kidev erTi damatebiTi
berketiT daupirispirdes.1747 protestis anazRaurebis saSualebad
kvalificireba damokidebulia tranzaqciis samarTlebriv
Sefasebaze. is unda iyos marTlsawinaaRmdego,
arakeTilsindisierad an/da fiduciuri movaleobis darRveviT
dadebuli. magaliTad, tranzaqciis TaRliTuri elementebis

1738 M.B.C.A. §13.02(b)(1)(i), official comment, 2009, sec. 13,  P. 23-36.
1739 Del. Code Ann. tit. 8, §262(b).
1740 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 420-421.
1741 M.B.C.A. §13.01, official comment, 2009, sec. 13,  P. 8.
1742 ix. Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper
#137, 2009, P. 13-14; Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 149-
152.
1743 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 91.
1744 M.B.C.A. §13.02(b)(1)(ii).
1745 Friedlander,The Delaware General Corporation Law and Takeovers: Overturn Time-Warner Three
Different Ways in Symposium: The Delaware General Corporation Law for the 21st Century, 33 Del. J.
Corp. L., 2008, P. 631.
1746 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 424-429.
1747 Oesterle, Mergers and Acquisitions,  2006, P. 77.
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gamovlena, arakompetenturi da marTlsawinaaRmdego Serwymis an
konsolidaciis gamoaSkaraveba, romelic, saboloo jamSi,
gadawyvetilebis mimReb pirTa fiduciur valdebulebaTa
darRvevamde deduqcirdeba.1748 sainteresoa, rom, rogorc wesi,
fiduciuri movaleobis darRveva calke ganxilvis sagania, magram
efraizalis konkretuli Statebis regulatoruli meqanizmebi mas
darRveul uflebaTa kompensirebis ZiriTad saSualebad
ganixilavs.1749 protestis uflebis gamoyeneba, rogorc darRveuli
uflebis restavraciis eqskluziuri saxe, sxvadasxva sasamarTlo
gadawyvetilebis mixedviT, gansxvavebulad ganimarta.
ukanasknelidan pirvelis saxis gadawyvetilebaTa dedaarsi
mdgomareobs imaSi, rom Tu aqcioneris moTxovna mxolod
fiduciuri movaleobis darRvevas efuZneba da is ar momdinareobs
marTlsawinaaRmdego qmedebidan, maSin protestis ufleba
anazRaurebis gansakuTrebul saxes kargavs.1750 sasamarTlo
praqtikis meore mimarTulebiT  sruliad sapirispiro mtkicdeba.
ganviTarebulma tendenciam moicva debuleba, rom fiduciuri
movaleobis darRvevis Tanadroulad ar aris aucilebeli
marTlwinaaRmdegobis faqtobrivi garemoebis arseboba da
efraizalis ufleba, rogorc samarTlebrivad daculi uflebis
darRvevis Sedegad damdgari zianis anazRaurebis saSualeba, mainc
rCeba anazRaurebis eqskluziur saSualebad.1751 fiduciur
movaleobaTa darRveva, optimaluri xedvis TvalsazrisiT,
SesaZlebelia mxedvelobaSi  iqnes miRebuli disidenti aqcioneris
wilis kompensirebis samarTliani Rirebulebis gansazRvis etapze.
cxadia, rom sakanonmdeblo regulaciebis indiferentuli
pirobebis etapze praqtikac diferencirebulia.1752

reziumes saxiT SeiZleba iTqvas, rom efraizalis uflebis
zogadi postulati reorganizaciuli tipis tranzaqciaTa
formirebasa da Sedegebs gamijnuli aqcioneris uflebaTa
sakanonmdeblo dacvis meqanizmia, romelsac axasiaTebs
samarTlebrivi moqmedebis koniunqturuli farglebi da
gamonaklisi SemTxvevebi. nebismier SemTxvevaSi, rogorc
samosamarTlo praqtika, ise sakanonmdeblo regulaciebi cxadyofs,

1748 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 429-438.
1749 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 105-108.
1750 magaliTad, havais saapelacio sasamarTlom fiduciur valdebulebaTa
darRvevis mimarT protestis uflebis gamoyeneba mxolod im SemTxvevaSi
CaTvala samarTlebrivad sworad, Tu movaleobis darRveva TaRliTuri an
marTlsawinaaRdego iqneboda. ix. M & W, Inc., v. Pacific Guardian Life Insurance Co., WL
32685  (Haw. App. Ct. 1998). am gadawyvetilebiT, man uaryo delaveris sasamarTlos
mier veinbergeris precedentul gadawyvetilebaSi gatarebuli Teza, rom
nebismieri monetaruli anazRaureba, Cveulebriv, momdinareobs efraizalis
uflebidan, sadac, marTlwinaaRmdegobisa da TaRliTobis SemTxvevaSi,
protestis uflebis araadekvaturi kompensirebis arsebobas efraizalis
gamomyeneblis risks uwodebs. ix. Weinberger v. UOP, Inc., 457 A.2d 701, 714 (Del. 1983).
veinbergeris gadawyvetilebis efraizalis Sinaarsobriv konteqstSi
ganxilvisTvis ix. Radin, The Business Judgment Rule, vol. II, 2009, P. 1659-1662.
1751 ix. Moon v. Moon Enterprises, Inc., 65 Ark. App. 246, 986 S. W.2d 134 (1999).
1752 Cox, Hazen, Treatise on The Law of Corporations, 3th ed.,  Vol. 4, 2010, P. 109-111.
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rom efraizalis uflebis praqticireba diferencirebulia da misi
gamoyeneba konkretuli qveynis normatiul midgomasa da
sasamarTlo politikis orientirebzea damokidebuli.

3.3.1.2.2. wilis samarTliani RirebulebiT kompensireba da misi
gansazRvra

3.3.1.2.2.1. samarTliani fasis ganmsazRvreli subieqtebi

efraizalis uflebis Semadgenel elementTa Soris,
zemoaRniSnul sakiTxebTan erTad, centralur pozicias
kompensirebis Tematika da misi gamoTvlis meqanizmebi ikavebs.1753

efraizalis institutis daniSnulebas disidenti aqcioneris
wilis samarTliani Rirebulebis fabula gansazRvravs.
kanonmdebloba samarTliani fasis gansazRvris eqskluziur
uflebamosilebas aniWebs sazogadoebas, romelic sameTvalyureo
sabWos meSveobiT uzrunvelyofs sakiTxis gadawyvetis teqnikur
mxares,1754 xolo im aqcioners, romelic ar daeTanxmeba
sameTvalyureo sabWos gadawyvetilebas, SesaZlebloba aqvs
gaasaCivros/gaaprotestos fasi/Rirebuleba sasamarTloSi.1755 am
etapze diferencirdeba protestis uflebis dualisturi buneba.
pirvelia, zogadad, miRebuli gadawyvetilebiT ukmayofilo
aqcioneris am gadawyvetilebisgan gamijvna. reorganizaciis an
tranzaqciis pirobebiT ukmayofilo aqcioneri aprotestebs mTlian
tranzaqcias da iTxovs saTanado kompensaciis miRebas. am etapze,
qarTuli kanonmdeblobis mixedviT, sazogadoebaa uflebamosili
gansazRvros wilis samarTliani Rirebuleba.1756 meore, es aris
gamijnuli aqcioneris investiciis Rirebulebis sazogadoebis mier
gamoTvlis adekvaturobis sakiTxis eWvqveS dayeneba da misi
gaprotesteba. meore pirvelis Sedegia, magram pirveli meores
gamoyenebas xels ar uSlis. aqcioneris mier gaprotestebuli
fasis adekvaturobis gansazRvra sasamarTlo msjelobis
sagania.1757 gaprotestebul fassa da sasamarTlo gadawyvetilebis
dadgenil fass Soris sxvaobis kompensirebas kombinaciis Sedegad
`gadarCenili~ Tu warmoSobili kompania axdens.1758 amitom,
protestis ufleba `gadarCenili~ korporaciis sakredito risks
ganekuTvneba.1759 magram ra aris samarTliani fasi da ra
kriteriumebiT ganisazRvreba igi (aseTis arsebobis SemTxvevaSi)?!

1753 Oesterle, Mergers and Acquisitions,  2006, P. 67.
1754 `mewarmeTa Sesaxeb~ kanonis 531 -s me-4 punqti.
1755 `mewarmeTa Sesaxeb~ kanonis 531 -s me-6 punqti.
1756 Sead. Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper
#137, 2009, P. 14.
1757 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 454.
1758 magaliTad, hintmeni fred veberis winaaRmdeg saqmeze delaveris
sasamarTlom 29%-iani efraizalis premiumRirebulebis gadaxda daadgina.
tranzaqciis fasi TiTo aqciaze iyo 260 dolari, xolo gaprotestebis Sedegad
sasamarTlos mier dadgenilma `samarTlianma Rirebulebam~ 335 aSS-is dolari
Seadgina. ix. Hintmann v. Fred Weber, Inc., Del. Ch. Lexis 65, WL 376379 (2000).
1759 Radin, The Business Judgment Rule, vol. II, 2009, P. 1571.
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tranzaqciaSi monawileobis gaprotesteba Sefasebas moiTxovs.
Sefaseba unda moxdes samarTlian fasad, magram samarTliani fasis
erTiani gansazRvreba ar arsebobs. is ar aris zusti mecnierebis
Seswavlis sagani da moicavs subieqtur da kompleqsur
elementebs.1760 mis subieqtivizms samarTliani fasis dadgenis
individualizmi ganapirobebs. adekvaturi kompensacia yoveli
konkretuli garemoebisa da SemTxvevis safuZvelze unda iqnes
dadgenili. miuxedavad samarTliani Rirebulebis determinaciis
erTiani sqemis ararsebobisa, aSS-is sakanonmdeblo da
samosamarTlo sivrceSi misi dadgenis sxvadasxva meTodi da
saSualeba arsebobs. maT Soris umTavresia `delaveris blokis~
meTodi da `mniSvnelovan garemoebaze~ dafuZnebuli meTodi.

3.3.1.2.2.2. samarTliani Rirebulebis gansazRvra

yvelaze rTuli sakiTxi efraizalis uflebis samarTlebrivi
gaazrebisas disidenti aqcioneris wilis samarTliani
Rirebulebis dadgenaa.1761 sazogadoebis mier dadgenili wilis
Rirebuleba, romelsac ar eTanxmeba mcire aqcioneri, unda
gansazRvros sasamarTlom.1762 efraizalis konteqstSi ganxiluli
wilis fass ewodeba `Rirebuleba~ (value), `samarTliani
Rirebuleba~ (fair value),1763 `samarTliani fuladi Rirebuleba~ (fair
cash value) an `samarTliani sabazro Rirebuleba~ (fair market value).1764

etimologiuri diferencireba maT Soris substanciuri zRvris
dadgenas, rogorc wesi,1765 ar ganapirobebs.1766 termini
`samarTliani~ aRniSnavs faqts, rom kapitalis bazarze
kotirebuli wilis konkretul dRes an drois gansazRvrul
periodSi dadgenili Rirebuleba ar aris saboloo Rirebuleba.1767

aSS-is biznesskorporaciaTa modeluri kanoni adgens, rom
`samarTliani Rirebuleba~ korporaciuli qmedebis ZalaSi
SesvlisTanave, dauyovnebliv unda dadgindes subieqturi da
Sefasebis arsebuli koncefciebisa da teqnikis gamoyenebiT.1768

paralelurad, delaveris sakorporacio samarTali `samarTliani

1760 Radin, The Business Judgment Rule, vol. II, 2009, P. 1584.
1761 Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working Paper #137,
2009, P. 13-15.
1762 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 152-154.
1763 ix. Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 93. Sead. IV
3.4.4.2.1.
1764 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 641.
1765 arsebobs gansxvavebuli sasamarTlo praqtikiT gamyarebuli mosazreba, rom
`samarTliani Rirebuleba~ farTo cnebiTi kategoriaa da is aRemateba
`samarTlian sabazro Rirebulebas,~ ramdenadac protestis uflebas is
aqcioneri iyenebs, romlis aqciebis realizaciis likviduri bazari ar
arsebobs, an aqciebi ar aris `gasavliani~. aseT SemTxvevaSi samarTliani fasis
dadgena mraval faqtorzea damokidebuli, magram sabazro Rirebuleba nakleb
rols asrulebs misi gansazRvrisTvis. ix. Balsamides v. Protameen Chems, Inc., 734 A.2d
721-733, (N.J. 1999). aseve, ix. Swope v. Siegel-Robert, Inc., 243 F.3d 486, 492 (8th Cir. 2001).
1766 Sead. Hurst, William, Cases and Materials on Corporations, 1999, P. 795-802.
1767 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 93.
1768 M.B.C.A. §13.01(4)(ii), official comment, 2009, sec. 13,  P. 10-12.
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Rirebulebis~ definicias sakanonmdeblo doneze ganmartavs,
rogorc wilis Rirebulebas Serwymis dRes, romelic moicavs
uklebliv yvela Rirebulebas,1769 rac Serwymis Sedegad
warmoiSoba.1770 `samarTliani Rirebulebis~ gamoTvlis bundovanma
sakanonmdeblo daTqmebma ganapiroba samosamarTlo samarTlis
aqtiuroba da xeli Seuwyo mis kreativizms.1771

Rirebulebis gamoTvlis procesSi mxedvelobaSi unda iqnes
miRebuli korporaciis wminda qonebis salikvidacio Rirebuleba;
unda Sefasdes da mxedvelobaSi iqnes miRebuli aqtivebi da
pasivebi, gudvili, patentebi da savaWro niSnebi.1772 salikvidacio
RirebulebasTan erTad mxedvelobaSi unda iqnes miRebuli
samomavlo biznesSesaZleblobebi da korporaciis, rogorc
gangrZobadi subieqtis Semosavlebis simZlavre.1773 efraizalis
procesSi zogierTi kompaniis Sefaseba xSirad garTulebulia,
radgan maT ar aqvT Semosavlebis istoriis damadasturebeli
sando wyaroebi, kontrolirebadi arian aqcionerTa umravlesobis
mier an/da maTi aqciebi likvidur kapitalis bazarze ar aris
ganTavsebuli.1774 miuxedavad amisa, korporaciis Sefaseba, romelic
valdebulia wilis `samarTliani Rirebulebis~ dadgenis Semdgom
mis gadaxdaze, mniSvnelovania imdenad, ramdenadac disidenti
aqcioneris wilis Rirebuleba dgindeba korporaciis savaraudo
nawilobrivi likvidaciis safuZvelze, ramdenadac ganisazRvreba
da fasdeba is qoneba, romelsac miiRebda aqcioneri sawarmos,
rogorc ekonomikur erTeulis operaciuli funqcionirebis
Sewyvetis SemTxvevaSi. Sefasebis es meTodi sazogadoebis wminda
qonebrivi Rirebulebis dadgenis  konservatiuli saSualebaa. is
afasebs korporaciis wminda qonebriv Rirebulebas da ar
iTvaliswinebs qonebis going concern sinergetikul Rirebulebas,1775

maSin roca aqcioneris interesia reorganizaciuli tipis
tranzaqciidan misi wilis adekvaturi Rirebuleba miiRos,
romelsac is ar daeTanxma. korporacia unda Sefasdes going concern
WrilSi, rogorc Serwymis procesSi `moqmedi realoba.~1776

Sesabamisad, efraizalis procesis mizani unda iyos disidenti
aqcioneris im interesis Sefaseba, romelsac is miiRebda
korporaciis going concern–is SemTxvevaSi. amitom, korporacia unda
Sefasdes rogorc operaciuli organizacia da going concern sawarmo,
rogorc sabazro seqtoris potenciuri warmomadgeneli.1777

1769 magaliTad, 1979 wels Piemonte v. New Boston Garden Corp. 387 N.E.2d. 1145 saqmeze
mosamarTlem samarTliani fasi gamoiTvala sami saxis Rirebulebis SejamebiT.
es iyo erTi aqciis sabazro, Semosavlebis da wminda qonebrivi Rirebuleba. ix.
Hurst, William, Cases and Materials on Corporations, 1999, P. 796-802.
1770 Del. Gen. Corp. Law §262.
1771 Radin, The Business Judgment Rule, vol. II, 2009, P. 1589.
1772 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 455.
1773 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 94; Palmiter,
Corporations, 2006, P. 628-631.
1774 Radin, The Business Judgment Rule, vol. II, 2009, P. 1586.
1775 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 642.
1776 Radin, The Business Judgment Rule, vol. II, 2009, P. 1589.
1777 ix. Applebaum v. Anaya, 812 A.2d 880 (Del. 2002).
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Rirebulebis adekvaturobis dadgenis mniSvnelovan teqnikad
moiazreboda `delaveris blokis~ meTodiT cnobili Sefaseba.1778

meTodi gulisxmobs oTxi saxis Rirebulebis saSualo
ariTmetikulis gamoTvlas. saSualo Sewonili ariTmetikuli
cifris misaRebad saWiro iyo korporaciis qonebrivi, sabazro,
saSemosavlo da dividendebis Rirebulebis gamoTvla.1779

gamoTvlis procesSi ganixileboda nebismieri garemoeba, romelic
am Rirebulebebs ukavSirdeboda.1780 sadac sabazro Rirebulebis
kriteriumis dadgena SeuZlebeli iyo, iq gamoiyeneboda kidev sami
damatebiTi elementi _ sabalanso Rirebuleba, qonebis nasyidobis
xelSekrulebis debulebebisa da xelSekrulebidan gamomdinare
kompensaciis fuladi Rirebuleba.1781 misi nakli wilis Sefasebis
kriteriumTa gansakuTrebuli simkacre da sinergetikuli
interesis gauTvaliswineblobaa. magram `delaveris blokis~
meTodi1782 uaryofil iqna delaveris uzenaesi sasamarTlos mier
veienbergis gadawyvetilebaSi,1783 romelSic ganisazRvra, rom
Rirebulebis Sefasebisas yvela relevanturi garemoeba unda iqnes
gamoyenebuli,1784 garda fasis spekulaciuri elementebisa, romelic
tranzaqciis Sedegad SeiZleboda warmoSobiliyo.1785

efraizalis axalma meTodma wilis Sefasebis garkveuli
SezRudvebic gamoiwvia. delaveris sakorporacio samarTalSi
arsebuli daTqma, rom wilis Rirebuleba moicavs uklebliv yvela
Rirebulebas/fass, rac Serwymis Sedegad warmoiSoba, uzenaesma
sasamarTlom disidenti aqcioneris sapirispirod ganmarta da
Tqva, rom `samarTliani Rirebuleba~ moicavs uklebliv yvela
elements, romelic Serwymas Tan axlavs da mis Sedegad
warmoiSoba, rac niSnavs imas, rom konkretuli tranzaqciidan
warmoSobili sinergizmis efeqti ar unda iqnes gaTvaliswinebuli
disidenti aqcioneris wilis samarTliani Rirebulebis
gamoTvlisas. es ukanaskneli koncefcia axsna imiT, rom disidenti
aqcioneri SeTavazebuli SeZenis tranzaqciis (rasac aprotestebs)

1778 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 154-156.
1779 Easterbrook, Fischel, The Economic Structure of Corporate Law, 1991, P. 153.
1780 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 465-466.
1781 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 97.
1782 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 388-398.
1783 Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983). ix. Ventoruzzo, Freeze-Outs: Transcontinental
Analysis and Reform Proposal, Working Paper #137, 2009, P. 17-21.
1784 `relevanturia garemoeba~, romelsac zegavlenis moxdena SeuZlia
Sefasebaze. amitom, sasamarTlom unda gamoiyenos yvela `relevanturi~
garemoeba da ara `aucilebeli~ komponentebi, rogorc ama Tu im meTodisTvis
Semadgeneli aucilebeli postulati. sxva garemoebaTa kategoriaSi moiazreba
disidenti aqcioneris wilis sadividendo tarifi, SesaZleblobebi, rom
dividenti SeiZleba gaizardos an Semcirdes, akumulirebuli namati, romelic
dividendis gadaxdisTvis gamoiyeneba, korporaciis angariSebi, misi
biznesperspeqtivebi, aqciaTa gasayidi (sabazro) Rirebuleba, sabazro pirobebi,
korporaciis reputacia da nebismieri sxva garemoeba, romelsac zegavlenis
moxdena SeuZlia wilis Sefasebaze. ix. Fletcher, Fletcher Cyclopedia of the Law of
Corporations, rev. ed., vol. 15, 2008, P. 461.
1785 Radin, The Business Judgment Rule, vol. II, 2009, P. 1591-1592.
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sinergetikul RirebulebaSi monawileobs da ara samizne
sazogadoebis, rogorc erTeulis, `samarTlian RirebulebaSi~.1786

efraizalis procesis samizne obieqti korporaciaSi
disidenti aqcioneris proporciuli Rirebulebis gansazRvra unda
iyos, rac ar niSnavs mxolod kuTvnili wilis tranzaqciuli
Rirebulebis gansazRvras.1787 disidenti aqcioneris wilis fasi
kuTvnili wilis salikvidacio Rirebulebidan gamoiTvleba. wilis
salikvidacio Rirebulebis gamoTvlisas SesaZlebelia
mxedvelobaSi iqnes miRebuli mcire aqcionerTa an likvidurobis
diskonti.1788 aqcioneris diskonti damokidebulia korporaciis
qmedebisgan gamijnuli aqcioneri ZiriTadi paketis mflobelia, Tu
mcire interesi (wili) aqvs kompaniaSi. samarTliani Rirebulebis
dadgenaSi diskontirebis monawileoba damokidebulia
sasamarTlos kreatiul midgomaze. Tu disidenti aqcioneri mcire
aqcioneria, mas ar gaaCnia kompaniis menejmentze zegavlenis
moxdenis uflebamosileba da misi wili naklebi Rirebulebis
Semcvelia,1789 vidre msxvili aqcioneris sakuTrebaSi arsebuli
wili. mcire aqcioneris diskonti sakontrolo paketis mqone
aqcioneris premiumRirebulebis antonimia. makontrolebeli
aqcioneri sazogadoebaze kontrolis efeqtur berkets flobs, rac
mis Rirebulebas mniSvnelovanwilad zrdis. mis sapirwoned, mcire
aqcioners msgavsi efeqtis moxdenis realuri meqanizmi ar aqvs.
Sesabamisad, konkretul RirebulebiT fasdaklebas, e.w. diskonts
ganicdis.1790

mcire disidenti aqcioneris diskontirebis gamoyeneba
sasamarTlozea damokidebuli.1791 es niSnavs, rom korporaciis
zemoaRniSnuli meTodebiT Sefasebisa da masSi mcire mewilis
proporciuli Rirebulebis dadgenis Semdgom, miRebul fass
gamoakldeba mcire aqcioneris diskonti, ris Sedegadac miiReba
efraizalis Rirebuleba, anu wilis `samarTliani Rirebuleba~.1792

mewarme subieqtisa da wilis Sefasebas yovelTvis fluqtuaciuri
xasiaTi aqvs da damokidebulia konkretul garemoebebze. es ki
aqcionerTa diskontis fiqsirebuli maCveneblis gansazRvras
SeuZlebels xdis da es ukanasknelic (diskonti) damokidebulia
faqtobriv garemoebebze.1793

rac Seexeba likvidurobis diskontirebiT wilis Rirebulebis
Semcirebas da `samarTliani Rirebulebis~ miRebas,
meTodologiuri sistematizacia mcire aqcionerTa diskontirebis
analogiuria. wilis likvidurobis xarisxi  mesakuTris mier misi
realizaciis sirTule/simartivis xarisxobrivi maCvenebeliT
gamoixateba. wilis arasaxarbielo salikvidacio garemoebis

1786 M.P.M. Enterprises, Inc. v. Gilbert, 731 A.2d 790, 795 (Del. 1999).
1787 Radin, The Business Judgment Rule, vol. II, 2009, P. 1593.
1788 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 467.
1789 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 468.
1790 The Federal Estate Tax, 2011, P. 147-148.
1791 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 467, 469.
1792 Cox, Hazen, Business Organizations Law, 3th ed., 2011, P. 644.
1793 The Federal Estate Tax, 2011, P. 149.
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prekondicia SeiZleba iyos gasxvisebis sawesdebo SezRudvebis
arseboba, gayidvis praqtikuli sirTuleebi an bazarze potenciur
myidvelTa SezRuduli raodenoba. aRniSnuli garemoebebis
arsebobisas wilis `samarTliani sabazro Rirebuleba~ naklebia
kompaniis salikvidacio Rirebulebaze. hipoteTuri mocemuloba
likvidurobis diskontis determinantia. likvidurobis diskontis
adresati orive rangis _ rogorc makontrolebeli, ise mcire _
aqcioneria. mocemul SemTxvevaSi, firmis SefasebiT, disidenti
aqcioneris proporciulad kuTvnili wilis Rirebuleba
Semcirdeba likvidurobis diskontis farglebSi.1794 iseve rogorc
aqcionerTa diskonti, likvidurobis diskontis gamoyenebis1795

praqtikuli tendenciebisa da orientirebis gansazRvra
sasamarTlozea damokidebuli.1796

dabolos, efraizalis uflebis realizirebis procesTan
korelatiul damokidebulebaSia makontrolebeli aqcioneris
sakontrolo premiis firmis RirebulebaSi gaTvaliswinebis
sakiTxi. sakiTxis analitikuri mimarTulebis mimcemi `korporaciis
qonebis~ Teoriaa, romelic berlis mier iqna ganviTarebuli.1797

aRniSnuli Teoriis Tanaxmad, sakontrolo blokis gasxvisebiT
warmoSobili permiumRirebuleba sazogadoebis kuTvnilebaa da is
unda dairicxos korporaciis balansze. `korporaciis qonebis~
Teoria cxadyofs, rom premiumRirebuleba sazogadoebis
kuTvnilebaa.1798 sasamarTlo praqtika, efraizalis uflebis
sasarCelo warmoebisas, xsenebuli Teoriis orientirebs
daemorCila. delaveris uzenaesma sasamarTlom gonivrulad
miiCnia, rom korporaciis Rirebuleba gadaxdili premiumTanxiT
izrdeba.1799

saerTo jamSi, samarTlianoba moiTxovs, rom mcire aqcioners
mieces Serwymis Sedegad warmoSobili sinergizmis
gaTvaliswinebiT gamoangariSebuli wilis adekvaturi

1794 The Federal Estate Tax, 2011, P. 151-152.
1795 wilis aqcioneruli da sabazro likvidurobis diskontireba identuria
`aqciis arasaTanado Sefasebis~ (~underprice~), rodesac samizne sazogadoebis
wili realur sabazro Rirebulebaze naklebia. wilis ~underprice~ Tu
diskontireba ekvaieri kompaniis mier samizne sazogadoebis SeZenis motivatorad
ganisazRvreba, ramdenadac, realur sabazro Rirebulebasa da mimdinare
sabazro Rirebulebas Soris sxvaoba SeZenis tranzaqciis mogeba/sargebels
utoldeba  da warmoadgens tranzaqciidan misaRebi sargeblis wyaros. ix.
Kraakman, Discounted Share Price As A Source of Acquisition Gains, 1990, P. 29-62.
1796 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 102. amasTan
aRsaniSnavia, rom aSS-is bizneskorporaciaTa modeluri kanoni 1999 wlis
cvlilebebis Semdgom aRar iTvaliswinebs likviduri diskontis instituts. ix.
M.B.C.A. §13.01(4), 2009.
1797 Berle, Control in Corporate Law, 58 Colum. L. Rev.,1958, P. 1212.
1798 Sead. Andrews, The Stockholders’ Right To Equal Opportunity in the Sale of Shares, 78 Harv. L.
Rev., 1965, P. 505.
1799 ix. Rapid-American Corporation v. Harris, 603 A.2d 796 (Del. 1992). ix. Carney, Mergers and
Aqcuisitions, Cases and Materials, 2000, P. 408-416.
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kompensacia,1800 xolo sasamarTlom funqcionalurad unda
gansazRvros, aris Tu ara wilis aseTi Sefaseba zomieri.1801

3.3.2. De facto Serwymis doqtrina

3.3.2.1. De facto Serwymis doqtrinis arsi

rekonstruirebis procesis saintegracio Sedegebisgan
aqcionerTa dacvis ex post strategiuli meTodia de facto Serwymis
doqtrina. gasvlis generaluri strategia gansazRvrul
winapirobaTa arsebobisas aqtivirdeba. De facto Serwymis
doqtrinis1802 Camoyalibebisa da arsebobis arsi gasvlis
strategiis gamoyenebis winapirobaTa analizs gulisxmobs. amasTan,
is efraizalis uflebis realizebis samosamarTlo diskreciis
sferos ganekuTvneba. is sasamarTlo praqtikis pirmSoa.1803

aSS-is Statebis umravlesoba1804 sakanonmdeblo daTqmas
akeTebs korporaciis qonebis araCveulebriv samewarmeo saqmianobis
konteqstSi mTliani an TiTqmis mTliani gasxvisebis SemTxvevaSi
disidenti aqcioneris wilis samarTlian fasad kompensirebis
uflebamosilebis dadgenis Sesaxeb. delaverSi efraizalis
ufleba Serwymisa da konsolidaciasTan dakavSirebiT
gamoiyeneba,1805 gansxvavebiT, magaliTad, niu-iorkisa da ohaios
regulaciebisgan, iseve rogorc bizneskorporaciaTa modeluri
kanonisa,1806 sadac TiTqmis yvela fundamenturi cvlilebis mimarT
SeiZleba efraizalis uflebis praqtikuli gamoyeneba.1807

delaveris sakorporacio samarTlisgan gansxvavebiT, qarTuli
normatiuli sivrce efraizalis uflebis farTo ganzomilebiT
sibrtyes qmnis. iseve rogorc aSS-is bizneskorporaciaTa
modeluri kanoni, saqarTvelos mewarmeTa Sesaxeb kanoni
sakanonmdeblo doneze uSvebs yvela fundamenturi cvlilebis
gaprotestebisa da adekvaturi kompensirebis miRebis moTxovnis
uflebas. yvela fundamentur cvlilebaze aqcioneris reagirebas
sazogadoebis datovebis kuTxiT, mewarmeTa Sesaxeb kanoni,
axorcielebs generaluri dispoziciuri daTqmiT.1808 garda amisa,
substanciuri qonebrivi gasxvisebiT efraizalis uflebis
warmoSobis Tavidan arideba sawesdebo avtonomiis farglebSi
SemovliTi gziTac SeiZleba. Tu partniorebi wesdebaSi gaakeTeben
detalur daTqmas, rom mTliani an TiTqmis mTliani qonebis

1800 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 104-105.
1801 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 471.
1802 Brown, Grandfathering Can Seriosly Damage Yor Wealth: Due Diligene in Mergers and
Acquisitions of Medical Device Companies, 36 Gonz. L. Revv., 2001, P. 337.
1803 Shade, Business Associations, 2010, P. 416.
1804 garda delaverisa da kaliforniis Statisa, sadac efraizalis uflebis
gamoyenebis winapirobad Serwyma da konsolidaciaa dadgenili. ix. Cox, Hazen,
Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 22.
1805 Del. Code. Ann. tit. 8,  §262.
1806 M.B.C.A. §13.02.
1807 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 22-23.
1808 ` ... Tu wesdebiT sxva ram ar aris gaTvaliswinebuli~.  ix. mewarmeTa Sesaxeb
kanoni, 531 muxlis pirveli punqti.
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gasxviseba sazogadoebis `araCveulebriv~ samewarmeo saqmianobad
ar CaiTvleba da mimdinare operaciul strategiad gansazRvraven
mas, maSin disident aqcioners efraizalis uflebamosileba
sawesdebo daTqmis safuZvelze SeezRudeba.1809 ismis kiTxva: ra
kavSiri aqvs efraizalis uflebas de facto Serwymis doqtrinasTan?!
damakavSirebeli xazi gamoyenebis meqanizmze gadis.

3.3.2.2. De facto Serwymis doqtrinis gamoyeneba

de-faqto Serwymis doqtrina korporaciis qonebrivi
gasxvisebis SemTxvevaSi valdebulebaTa pirdapiri
uflebamonacvleobis ararsebobis (gamoricxvis) generaluri
wesidan samosamarTlo gamonaklisi SemTxvevis konstantirebas
axdens.1810 korporaciis qonebrivi dauflebis tranzaqciis
SeTanxmebis sagania samizne sawarmos im valdebulebaTa katalogi,
romelzec ekvaier korporacias surs aiRos pasuxismgebloba, anu
gaxdes xelSekrulebaSi gansazRvrul valdebulebebze
uflebamonacvle da maTze pasuxismgebeli piri. aseTi tipis
tranzaqcia xSirad sakontrolo paketis mqone aqcioneris
individualuri gadawyvetis farglebSia moqceuli. gansxvavebiT
individualurad nasyidobis xelSekrulebis dadebisa, Serwymis an
gaerTianebis Sesaxeb gadawyvetileba saWiroebs aqcionerTa saerTo
krebis gadawyvetilebas, rac niSnavs, rom aseTi gadawyvetilebis
ararsebobis Sedegad konsolidirebuli sazogadoebebi de facto
korporacias Camoayalibeben.1811 korporaciis de facto xasiaTi
aqcioners ar aZlevs uflebas misi daSlis Sesaxeb awarmoos
samarTlebrivi aqtivoba, garda im SemTxvevisa, Tu es
sakanonmdeblo doneze ar aris pirdapir gansazRvruli. amitom,
mis ZiriTad arsenals xarveziani kombinaciisgan gamijvna
warmoadgens.1812 tranzaqciis gaprotestebis saukeTeso saSualebaa
Sesabamis sasamarTlo instanciaSi dava. im aqcioners, romelsac
ar mieca SeZenis/gasxvisebis tranzaqciaSi xmis micemis ufleba da
ar Camoyalibda efraizalis praqtikuli realizebis
sakanonmdeblo normis dispoziciuri Semadgenloba, SeuZlia
tranzaqciis `realur~ bunebaze daiwyos sasarCelo warmoeba.1813

korporaciuli kombinacia, romlis integrirebul Sedegebs
iseTive ekonomikuri efeqti aqvs, rogorc sakanonmdeblo Serwymas,
magram formirebulia qonebis mTliani an substanciuri nawilis

1809 samewarmeo saqmianobis avtorizebuli arealis gansazRvris kompetencia
aqcionerTa saerTo krebis uflebamosilebis nawilia. Sesabamisad, dafuZnebis
etapze an funqcionirebis dinamikaSi wesdebaSi cvlilebebis Setana aranair
sakanonmdeblo dabrkolebas ar ganicdis aqcionerTa mimarT. ix. mewarmeTa
Sesaxeb kanoni, 54-e muxlis me-6 punqti. aseve, ix. Cox, Hazen, Treatise on The Law of
Corporations, 3th ed., Vol. 4, 2010, P. 23.
1810 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 352.
1811 iqve, gv. 353.
1812 iqve, gv. 354-355.
1813 Oesterle, Mergers and Acquisitions,  2006, P. 78.
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SeZenis tranzaqcis saxiT, es aris korporaciaTa de facto Serwyma.1814

Serwymis an konsolidaciis SemTxvevaSi, sakanonmdeblo doneze,
rogorc wesi, pirdapiri daTqmiT wesrigdeba valdebulebaTa
uflebamonacvleoba1815 da efraizalis uflebis gamoyenebis
nebadarTuloba. mis sapirwoned, qonebrivi gasxviseba efraizalis
uflebas ar warmoSobs. Sesabamisad, rodesac menejmentis an
sakontrolo paketis mqone aqcionerTa mxridan xdeba tranzaqciis
formirebis saxeze Sejereba, isini iTvaliswineben SeZenis
Rirebulebas, romelzec pirdapir aisaxeba efraizalis uflebis
Rirebuleba. aqedan generirdeba maTi survili: tranzaqcia
imgvarad unda iqnes formirebuli, rom gamoiricxos Serwymis
Tanmdevi iseTi uflebamosilebis aqtivacia, rogoric efraizalis
uflebaa, anu SeizRudos aqcioneris posttranzaqciuli
reklasificirebul uflebaTa moqmedebis areali. msgavsi garigeba,
faqtobrivad, emsgavseba TvalTmaqcur garigebas – mxareebi
realur mizans, gansxvavebuli meTodologiis gamoyenebiT, erTgvar
`niRabs argeben~.

qonebrivi SeZenis SedegTa Serwymis kombinaciaTa SedegebTan
gaTanabrebas `gadarCenil~ korporaciaze samizne korporaciis
valdebulebebze pasuxismgeblobis gadasvlis Sesaxeb
sakanonmdeblo daTqmis bazisze asrulebs. De facto Serwymis
doqtrina, gansakuTrebiT aqtualuria iseTi qveynis
kanonmdeblobisTvis, sadac efraizalis uflebis gamoyenebis
farglebi konkretuli saxis tranzaqciiTaa SezRuduli. aseT
SemTxvevaSi, sasamarTlos msjelobis sagani SeiZleba gaxdes,
qonebis SeZena gautoldeba Tu ara Serwymis Sedegebs. Tumca,
zogierT StatSi, sakanonmdeblo doneze de facto Serwymis doqtrina
normatiulad aris dauSvebeli.1816 es niSnavs, rom aqcionerTa
protestis ufleba sakanonmdeblo farglebis dispoziciuri
regulirebis nacvlad, imperatiuladaa mowesrigebuli da
akrZaluli.

aRniSnuli instituti qarTul realobaSi nebis avtonomiis
farglebSia moqceuli. Sesabamisad, samosamarTlo praqtika
srulad aris damokidebuli mosamarTleTa diskreciasa da
sasamarTlo orientirebze. nebismier SemTxvevaSi, de facto Serwymis
doqtrinis gamoyenebas winapirobebi unda gaaCndes.1817 ufro
sworad, tranzaqcia de facto Serwymad rom iqnes miCneuli, is unda

1814 De facto Serwymis doqtrinis yvelaze cnobili sasamarTlo gadawyvetilebaa:
Farris v. Glen Alden Corporation, 143, A.2d 25 (Pa. 1958). ix. Carney, Mergers and Aqcuisitions, Cases
and Materials, 2000, P. 735-740. aseve cnobili precedentebia: Shanoon v. Samuel Langston
Co., 379 F.Supp 797 (Mich. 1974), Marks v. Autocar Co., 153 F.Supp. 768 (1954), Pratt v. Ballman-
Cummings Furn. Co., 549 S.W.2d 270 (Ark. 1977).
1815 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 29-34.
1816 magaliTad, texasis Statis kanonmdebloba krZalavs de facto Serwymis
doqtrinas. ix. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P.
294.
1817 magaliTad, erT-erTma sasamarTlom tranzaqciis de facto Serwymis miCnevis
winapirobad SemZenis mier samizne sazogadoebisTvis anazRaurebis saxed
ekvaieri kompaniis aqciebis gadaxda gansazRvra. ix. Armour-Dial, Inc. v. Alkar
Engineering Corp., 469 F Supp 1198 (Ed Wis 1979).
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akmayofilebdes ramdenime kriteriums. kriteriumTa unificirebuli
varianti ar arsebobs. is gansxvavebulia samarTlebrivi
kuTvnilebisa Tu erovnuli regulaciebis mixedviT (path dependence).
miuxedavad amisa, tranzaqciis de facto Serwymad kvalificirebas
Semdegi elementebi unda axasiaTebdes.

pirveli, samizne sazogadoeba, rogorc sawarmo, qonebrivi
gasxvisebis Semdgom unda inarCunebdes funqcionirebis uwyvet
tendencias. funqcionirebis gagrZeleba niSnavs menejmentis
uwyvetobas, personalis identobas, sawarmos adgilmdebareobis
ucvlelobas, qonebisa da biznessaqmianobis ZiriTadi operaciuli
strategiebis uwyvetad ganxorcielebas. amasTan, Tu myidveli
gamyidvel sazogadoebas gadauxdis naRd fuls misi teqnika-
danadgarebisa da samewarmeo saqmianobis konkretuli
mimarTulebis (sferos) sanacvlod, maSin gamyidveli sawarmo rCeba
biznesSi, ar wyvets funqcionirebas, magram  tranzaqcia ar iqneba
de facto Serwymis doqtrinis samizne obieqti.1818

meore, samizne sazogadoebis aqcionerTa statusis uwyvetoba
unda iyos saxeze. ekvaieri kompaniis mier anazRaurebis saxiT
sakuTari aqciebis gacema samizne kompaniis aqcionerTa
SemoerTebas ganapirobebs. Sesabamisad, tranzaqcia aqcionerTa
statusis Sewyvetas ar iwvevs. amitom aRniSnuli doqtrina
qonebrivi SeZenis tranzaqciis specifikur saxeze vrceldeba.

mesame, posttranzaqciul etapze samizne sazogadoeba wyvets
Cveulebriv samewarmeo operaciul saqmianobas da ganicdis
likvidacias, an iSleba samarTlebrivad dadgenili wesebis
dacviT.1819

meoTxe, Semsyidveli korporacia sakuTari nebiT iRebs samizne
sazogadoebis im valdebulebebs, rac Cveulebrivi samewarmeo
saqmianobis Cveul reJimSi funqcionirebis gangrZobisTvis aris
substanciuri da saWiro. aqve unda aRiniSnos, rom Tu sasamarTlo
gamoiyenebs1820 da daeyrdnoba de facto Serwymis doqtrinas, misTvis

1818 Parson v. Roper Whithey, Inc., 586 F Supp 1447 (Wd Wis 1984).
1819 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 295-298.
1820 samosamarTlo praqtika de facto Serwymis kuTxiT gansakuTrebulad
diferencirebulia. TviT aSS-Si de facto Serwymis doqtrinas sxvadasxva Statis
samosamarTlo praqtika ar iziarebs. ufro metic, misi gamoyeneba SezRudulia
umravles StatSi. `De facto Serwymis~ doqtrina uaryofilia `damoukidebeli
sakanonmdeblo mniSvnelobis~ (~independent statutory significance~) doqtriniT (igive,
~equal dignity~ doqtrina). aRniSnuli doqtrinis Tanaxmad, saxelmwifoSi moqmedi
sakorporaciosamarTlebrivi avtorizebuli regulaciebi damoukidebeli
mniSvnelobis matarebelia imdenad, ramdenadac erTi debulebis substanciuri
efeqturoba da proceduruli moTxovnebi ar SeiZleba dabalansdes sxva
debulebiT, miuxedavad imisa, rom mowesrigebis sfero da obieqti erTi da igive
SeiZleba iyos, magram mowesrigebis proceduruli moTxovnebi erTmaneTisgan
gansxvavebuli. logikurad, `damoukidebeli sakanonmdeblo mniSvnelobis~
doqtrinis mixedviT, Tu korporaciis qonebrivi gayidva akmayofilebs
tranzaqciis kanonmdeblobiT dadgenil moTxovnebs, maSin kontraqti CaiTvleba
qonebis gayidvad da ara Serwymad. `damoukidebeli sakanonmdeblo mniSvnelobis~
doqtrina gamoyenebul unda iqnes maSin, rodesac qonebis gayidva ar iwvevs
sazogadoebis daSlas da gamyidveli korporacia inarCunebs
samarTalsubieqtoba minimum im periodis ganmavlobaSi, rac sakmarisia miRebuli
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savaldebulo ar aris yvela elementis arseboba imisTvis, rom
tranzaqcia de faqto Serwymad dakvalificirdes.1821 Tu
zemoaRniSnuli yvela elementi iarsebebs, saxeze iqneba mSobel-
Svilobil kompanias Soris urTierToba. aseT dros,
samarTlebrivi meqanizmi, efraizalis uflebis gamoyenebis
sanacvlod, disident aqcioners an kreditors SesaZleblobas
aZlevs mSobeli korporaciis pasuxismgeblobis sakiTxi daayenos
subsidiaris valdebulebisTvis gamWoli pasuxismgeblobis
principis safuZvelze.1822

msjelobam cxadyo, rom ori substanciuri funqciuri Sedegi
gamomdinareobs tranzaqciis de facto Serwymad kvalificirebidan.
pirveli, SemZeni korporaciis aqcionerebi uflebamosili iqnebian
saerTo kreba gamarTon da xma miscen (sasargeblod an
sawinaaRmdegod) Serwymis ganxorcielebas1823 da meore, xmis
micemaze uflebamosil yvela aqcioners efraizalis uflebis
gamoyenebis sakanonmdeblo `nebarTva gauCndeba.~1824,1825

4. menejmentis rotacia

menejmentis rotacia korporaciis restruqturizaciis
absoluturi Tanmdevi Sedegia.1826 aqcionerTa uflebebis
posttranzaqciuli reklasificireba marTvis organoTa
Semadgenlobaze pirdapir aisaxeba. SeZeniTi tranzaqcia
konceftualurad ganapirobebs menejmentis cvlilebas.1827

korporaciis ori substanciuri elementis, kontrolisa da
sakuTrebis gamijvnis, analizis analitikuri fabula, menejmentis
rekonstruirebis safuZvelTa safuZvels warmoadgens.
tranzaqciaSi monawile orive (SemZeni da SesaZeni) korporaciis

kontribuciis sakuTar aqcionerebze ganawilebisTvis. ix. Cox, Hazen, Business
Organizations Law, 3th ed., 2011, P. 614. aSS-Si yvelaze cnobili precedentuli
gadawyvetileba, romelmac de-faqto Serwymis doqtrina uaryo, es aris Hariton v.
Arco Electronics, Inc., 188 A.2d 123 (Del. 1963). ix. Hurst, William, Cases and Materials on
Corporations, 1999, P. 703-705; Oesterle, Mergers and Acquisitions,  2006, P. 79-80; Gevurtz,
Corporation Law, 2th ed., 2010, P. 614-617; Carney, Mergers and Aqcuisitions, Cases and Materials,
2000, P, 740-742; Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Proposal, Working
Paper #137, 2009, P. 13, 31.
1821 mag. ix. New York v. National Service Industries, Inc., 460 F.3d 201 (2d. cir. 2006), Berg Chilling
Systemm, Inc. v. Hull Corp., 435 F3d 455 (CA 2006), Forrest v. Beloit Corp., 278 F Supp 2d 471 (ED Pa
2003).
1822 Kelly v. American Precision, Inc., 438 So 2d 29 . ix. Presser, Piercing the Corporate Veil, 2011, P.
99-107.
1823 Gevurtz, Corporation Law, 2th ed., 2010, P. 699.
1824 ix. Heilbrunn  v.  Sun Chemical Corp. (Del. 1959).
1825 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 29.
1826 arsebobs Manne’s Tezisi, romelis mixedviT, menejmentis rotacia gacilebiT
maRalia dauflebis dros vidre Serwymisas, xolo samizne sazogadoeba, romlis
menejmentis reinstalireba ganxorcielda uaryofiT (earned negative abnormal returns)
saerTo Semosavals Rebulobs. ix. Manne, Mergers and the Market for Corporate Control, 73
Journal of Political Economy, 1965, P. 110 et seq. aseve: Carney, Mergers and Aqcuisitions, Cases and
Materials, 2000, P. 34-37. aRniSnuli Tezisis siswore kiTxvis niSans moicavs. mag.,
Sead. Romano, Foundations of Corporate Law, 1993, P. 248.
1827 Galpin, Herndon, The Complete Guide to Mergers and Acquisitions, 2007, P. 59-64.
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menejmentis Semadgenloba gansxvavebuli xarisxiT
gadaxalisdeba.1828 gadaxalisebis kompetencia `kontrolis
kontrolis~ ganmaxorcielebel `zemdgomi~ organos xelSia.
Sesabamisad, SemZeni sazogadoebis direqtoratisa Tu
sameTvalyureo sabWos Semadgenlobis cvlileba aqcionerTa
nebazea damokidebuli.1829 Tu samizne sazogadoebis aqcionerTa
kontribucia SemZeni korporaciis `original~ aqcionerTa
struqturas imdenad Seasustebs, rom gadawyvetilebis miRebaze
arsebiTi gavlenis moxdena `Semosul~ aqcionerTa Zalauflebas
daemorCileba,1830 maSin ekvaieri kompaniis direqtorati da
sameTvalyureo sabWo fundamenturi gadaxalisebis obieqtad
iqceva.1831 reorganizaciuli tipis tranzaqciisa Tu kontrolis
gayidvis eventualuri Sedegi menejmentis cvlilebaa. amitom,
tranzaqciis formirebisas, xSirad, direqtorTa fiduciur
movaleobaTa dacva1832 arsebuli menejmentis mxridan kiTxvis
niSnis qveS dgeba.1833 direqtori fiduciaria. direqtoris qmedebas
keTilsindisierebis amaRlebul kategorias sakuTrebisa da
kontrolis gamijvnis korporaciulsamarTlebrivi notacia
ganapirobebs. korporaciul kombinaciaSi direqtoris fiduciuri
standartis sazomi saswori marTvis TeoriaSia,1834 romelic, Tavis
mxriv, Tavisufali saxsrebis mimoqcevis Teoriidan1835

momdinareobs. Tavisufali saxsrebis Teoria marTvis Teoriis
provaideria, romelic jensenidan iRebs saTaves.1836 marTvis Teoria
xsnis, rom direqtoris movaleoba kompaniis sididis Skalaaze
optimaluri donis an ukeTesi Sedegis dafiqsirebaa. kompaniis
ekonomikuri zrda menejmentis Zalauflebas zrdis, ramdenadac
izrdeba misi kontrolis qveS arsebuli kapitalis raodenobrivi
maCvenebeli. `Zalauflebis~ gazrdis pirobebSi `aRmasrulebeli~
piri gamoTavisuflebuli fuladi saxsrebis korporaciaSi
datovebas cdilobs. Tavisufali saxsrebis korporaciaSi datoveba
aqcionerTaTvis nameti kapitalis dividendis saxiT
gaunawileblobaSi mdgomareobs. korporaciuli tranzaqciis dros
ki Sedegi sxvagvarad SeiZleba dadges: Tu dividendis gacemisas

1828 Gevurtz, Corporation Law, 2th ed., 2010, P. 712.
1829 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol.5, 2011, P. 489-503, 523.
1830 aRweril situaciaSi ekvaieri korporaciisgan Tavdacvis saSualebad samizne
sazogadoeba xSirad `gangrZobadi direqtoris~ (~continuing director~) an ~mkvdari
xelis~ (~dead hand~) uflebis debulebas iyenebs, rac arsebuli menejmentis
uflebamosilebis erTgvari gagrZelebis safuZveli xdeba, xolo samomavlo
bordis kompetencias zRudavs, ramdenadac, AaRniSnuli debuleba aqcionerTa
uflebaTa gegmis Secvlas da masSi gansazRvrul uflebaTa Semcirebas
tranzaqciis gegmis miRebis dRes moqmedi menejmentis eqskluziur kompetenciad
gansazRvravs. ix. Radin, The Business Judgment Rule, vol. III, 2009, P. 3258-3292; Carney,
Mergers and Aqcuisitions, Cases and Materials, 2000, P. 325-328.
1831 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 86-94.
1832 Radin, The Business Judgment Rule, vol. I, 2009, P. 796-846.
1833 Gevurtz, Corporation Law, 2th ed., 2010, P. 666.
1834 e.w. agency theory.
1835 e.w. free cash flow theory.
1836 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 30.
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direqtoris `Zalauflebis~ Sesustebis saSiSroeba arsebobs, sxva
sawarmos SeZena Tavisufali saxrsrebis masiuri gankargvis
saSualebas iZleva iseT pirobebSi, rodesac direqtoratis gavlena
SemoerTebuli an SeZenili sawarmos qonebrivi sikeTis xarjze,
Semcirebis nacvlad, izrdeba.1837 aRniSnuli mocemuloba
gamoyenebadia SemZeni korporaciis menejmentis mimarT. mTavaria
maT samizne sazogadoebis SefasebaSi Secdoma ar dauSvan da
tranzaqciis Sesaxeb miRebuli gadawyvetileba habris hipotezis
arsiT gajerebuli ar iyos.1838

zemoaRniSnulis sapirwoned, Tu ekvaieri sazogadoebis
pretranzaqciuli xedva da ucxo kompaniis dauflebis motivatori
samizne kompaniis realuri Rirebulebis Sefaseba da potencialis
ekonomikur-samarTlebrivi analizia,1839 sruliad SesaZlebelia,
rom potencialisa da sargeblis ganmapirobebel faqtorad
araswori korporaciuli marTvis elementebi, interesTa
konfliqti da `principal-agentis~ problemebi gamoikveTos.1840

logikuria, rom SemZeni sazogadoebis samizne sazogadoebasTan
kombinaciaSi Sesvlis perspeqtiva korporaciuli marTvis
gaumjobesebiT ekonomikuri efeqturobis1841 maqsimizirebaa.1842

korporaciuli marTva, ekonomikur konteqstSi, sawarmos
marketingul marTvas ukavSirdeba. `Ria~ korporaciaSi, romlis
aqciaTa garkveul nawils direqtorati flobs, araswori marTvis
Rirebuleba izrdeba da is vrceldeba yvela aqcioneris
sargeblianobaze da sazogadoebis sruli Sewonili
sargeblianobis magnitudis ganmsazRvrelia.1843 bunebrivia,
tranzaqciis momzadebis etapze ekvaieri korporaciis menejmentma
ukve icis da dagegmili aqvs sinergizmis miRwevis konkretuli
korporaciuli strategia.1844 Tu tranzaqciis momzadebis etapze
wina planze samizne kompaniis menejerialisturi segmentebis
sisustea wamoweuli, rasac finansuri da samarTlebrivi ~due
diligence~ kompetenturi daskvniT daadasturebs, maSin gardauvalia
samizne korporaciis menejmentis rotacia.1845 aRniSnuli
hipoTeturi msjeloba moqmedia mxolod qonebrivi an wilobrivi
SeZenis dros, romelsac Serwyma ar mohyveba.1846 Serwymis an
konsolidaciis SemTxvevaSi, samizne sazogadoebis menejmentis
epoqa sruldeba, xolo aqcionerebi axali marTvis organoTa

1837 Jensen, Agency costs of free cash flow, corporate finance and takeovers, The American Econ. Rev.,
1986, P. 323-329.
1838 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 31.
1839 Vishwanath,Krishnamurti, Value Drivers and Target Valuation, 2008, P. 57-63.
1840 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
6.
1841 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 48.
1842 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
7-9.
1843 Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed., 2010, P.
11-12.
1844 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 387-400.
1845 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 371-386.
1846 Oesterle, Mergers and Acquisitions,  2006, P. 7, 10-13, 16.
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pirobebSi agrZeleben, aseve, axal sazogadoebaSi kanonmdeblobiT,
uflebamonacvleobaTa doqtriniTa1847 Tu wesdebiT miniWebul da
dadgenil uflebamosilebebs.1848 nebismier SemTxvevaSi,
restruqturizebul sazogadoebaSi aqcionerTa struqturis
cvlileba menejmentis cvlilebis an sruliad axali wevrebiT
formirebis safuZveli xdeba, rac yoveli konkretuli faqtobrivi
garemoebis analitikur obieqtivSi unda gatardes.

5. likvidacia

samizne sazogadoebis fuliT qonebrivi an wilobrivi SeZenis
Sedegi, albaTobis maRali xarisxiT, likvidaciaa.1849 likvidacia1850

gansxvavebulia partniorTa investirebuli kapitalis sawyisi
(originali) korporaciis funqcionirebis Sewyvetisgan,1851 romelic
reorganizaciisas aqcioneris statusis Sewyvetis gareSe
sruldeba.1852 likvidaciis arsi,1853 aragakotrebiT reJimSi,1854

aramed sazogadoebis qonebis nebayoflobiT1855 ganawilebaSia,1856

romlis SedegTa integrireba saaqcio sazogadoebis
organizaciuli marTvis struqturul elementTa da misi arsis
maformirebel organul substanciur niSanTa terminacias iwvevs.
likvidaciis procesSi xdeba kreditorTa moTxovnebis
dakmayofileba da narCeni qonebis aqcionerTa Soris wilTa pro rata
bazisze ganawileba,1857 rac aqcioneris sakuTrebidan gamomdinare
uflebaa.1858 korporaciaTa restruqturizaciis gansakuTrebulad

1847 Brown, Grandfathering Can Seriosly Damage Yor Wealth: Due Diligene in Mergers and
Acquisitions of Medical Device Companies, 36 Gonz. L. Revv., 2001, P. 319.
1848 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 29-34.
1849 Oesterle, Mergers and Acquisitions,  2006, P. 12.
1850 Vishwahath, Krishnamurti, Bankruptcy and Reorganization, 2008, P. 333.
1851 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 16A, 2012, P. 352-359.
1852 mas, sxvagvarad, `aragakotrebiT reorganizacias~ uwodeben. ix. Fletcher, Fletcher
Cyclopedia of the Law of Corporations, rev. ed., vol. 15, 2008, P. 544-545.
1853 SeZena/Serwymis posttranzaqciul etapze likvidacia, xSirad, gamoiyeneba
~going concer~-is Rirebulebisa da xarjebis Sesamcireblad im martivi mizezis
gamo, rom, rogorc wesi, likvidaciis Rirebuleba ufro naklebia, vidre
sazogadoebis ~going concer~-is xarjebi. bunebrivia, rom ukanaskneli garemoeba
`daxuruli~ samewarmeo saqmianobis mqone samizne sazogadoebis SeZenas exeba,
romlis gansajaroeba DdRis wesrigSi dgeba tranzaqciis SedegTa integrirebis
etapze. ix. Lopucki, Mirick, Strategies for Creditors in Bankruptcy Proceedings, 2007, P. 10-12;
Glein, The Law Governing Liquidition, 2002, P. 68-70.
1854 Tabb, Bankruptcy Anthology, 2002, P. 160-166.
1855 `nebayoflobiToba~ aqcionerTa nebis Tavisufali gamovleniT korporaciis
salikvidacio reJimSi gadayvanas gulisxmobs, sadac sakanonmdeblo iZulebiTi
likvidaciis winapirorebebi ar arsebobs. ix. Tabb, Bankruptcy Anthology, 2002, P. 141-
155. qarTuli kanonmdebloba nebayoflobiTobis daTqmas `mewarmeTa Sesaxeb~
kanonis me-14 muxlis pirvel punqtSi akeTebs. Sead. Depamphilis, Mergers, Acquisitions,
and Other Corporate Restructuring Activities, 5th ed., 2010, P. 621.
1856 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 16A, 2012, P. 63-67.
1857 Lopucki, Mirick, Strategies for Creditors in Bankruptcy Proceedings, 2007, P. 17, 204-207.
1858 Hasnmann, Ownership of Enterprise, 1996, P. 18.
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specifikur gamovlinebad SeiZleba CaiTvalos kompaniis
likvidacia.1859

gansxvavebiT samizne kompaniis aqciebiT mTliani qonebrivi Tu
wilobrivi SeZenis an Serwymis korporaciis samarTalsubieqtis
ekonomikuri `TamaSis~ dasrulebisken mimarTuli bolo
qmedebisgan,1860 sadac aqcionerTa absolutur umravlesobas
investirebuli kapitalis axali menejmentisa da sxva
samarTalsubieqtis saSualebiT marTvis Sansi eZleva,1861

likvidaciis etapze qreba arsebuli organizaciuli warmonaqmni
(xdeba reestridan amoSla, saidentifikacio kodis deaqtivacia),1862

wydeba aqcionerTa statusi da xdeba ekonomikur mimoqcevaSi
arsebuli aqcionerTa kapitalis brunvidan amoReba.1863,1864 saxezea
dafuZnebis reversuli proceduruli korporaciuli qmedeba.
reorganizaciuli tipis tranzaqciaTa paralelur samarTlebriv
reJims daqvemdebarebul tranzaqciul kategoriad, integrirebuli
Sedegebis mixedviT, samarTalsubieqtobis srulad Sewyvetis
bazisi, salikvidacio cvlileba unda iqnes ganxiluli, anu
tranzaqciul qmedebaze dafuZnebul fundamentur cvlilebas
salikvidacio efeqtis1865 kombinacia unda ewodos.1866

likvidacia, rogorc gansakuTrebuli fenomeni, mewarme
subieqtTa organizaciul samarTalSi Camoyalibebuli da
damkvidrebuli institutia. misi `struqturul cvlilebaTa~
konteqstualur WrilSi ganxilva, miznobrivi da etimologiuri
ganmartebiT, ar xdeba.1867 Tumca, likvidaciis gaanalizeba
`konstruqciul cvlilebaTa~ ganzomilebaSi swori divergensuli
midgomaa. ukanaskneli mocemulobis argumentireba korporaciulad
mowyobili organizaciuli erTobis arsobrivi ganmartebiTaa
SesaZlebeli. pirTa organizebul kavSirs kanoni samarTlebrivi
formiT (ekonomistTa gagebiT, `meTodiT~)1868 uzrunvelyofs. winare
saxelSekrulebo strategiebis iuridiuli statusis mqone
konstruqciaSi moqceviT pirTa Cveulebriv organizaciuli tipis

1859 Sead. Vishwahath, Krishnamurti, Bankruptcy and Reorganization, 2008, P. 333-337.
1860 Gevurtz, Corporation Law, 2th ed., 2010, P. 661.
1861 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 4, 2010, P. 5-10.
1862 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 14A, 2008, P. 514.
1863 Kuney, Mastering Bankruptcy, 2008, P. 139-144.
1864 aRsaniSnavia, rom korporaciulad mowyobili kapitaluri sazogadoebis erT-
erT mTavar organul gamovlinebad kapitalis `Caketvis~ (capital lock-in) funqcias
ukavSireben. misi arsi mdgomareobs korporaciis mier Senatanze sakuTrebis
mopovebidan, rac, damkvidrebuli Sexedulebis mixedviT, mas amxanaguri tipis
sazogadoebisgan ganasxvavebs. ix. Stout, On The Nature of Corporations, 2005, P. 254-259.
1865 aqcentis gakeTeba `salikvidacio efeqtze~ ganapiroba iman, rom samizne
sazogadoebis fuliT SeZenis Semdgom, korporacia avtomaturad ar iSleba. mas
gaaCnia qoneba fulis saxiT da SeuZlia funqcionirebis formaluri SenarCuneba.
misi likvidacia partniorTa nebazea damokidebuli, Tuki isini moindomeben
miRebuli Semosavlis salikvidacio divindis saxiT ganawilebas. ix. Maffia v.
Americann Woolen Co., 125 F Supp 465 (SDNY). miTiTebulia: Fletcher, Fletcher Cyclopedia of the
Law of Corporations, rev. ed., vol. 16A, 2012, P. 14.
1866 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 16A, 2012, P. 13-15.
1867 Sead. Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 16A, 2012, P. 15-16.
1868 Posner, The  Economic  Analysis  of   Law, 2007, P. 409.
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gaerTianebas konstruqciuli saxe eZleva da is gamyarebulia
sakanonmdeblo imperativizmebis1869 saSualebiT.1870 organizaciuli
warmonaqmnis samarTlebriv CarCoebSi moqcevis momentidan
yalibdeba pirTa samarTlis normebiT organizebuli
samarTlebriv-ekonomikuri erToba, e.i. korporacia.1871 korporaciis
formireba normatiulad SemoTavazebuli da dadgenili
struqturuli elementebis praqtikul SemTxvevaze morgebiT
aqtivacias ganapirobebs. pirTa da qonebis gaerTianebis
safuZvelze1872 samarTalsubieqtis konstruqciaSi moqceuli sue
generis agregati,1873 iuridiuli piris statusis miniWebisTanave
xdeba potenciur struqturul cvlilebaTa samizne obieqti.1874

sxva sityvebiT, dafuZnebis korporaciul-administraciuli aqtis
bazisze yalibdeba pirTa specifikuri gaerTianeba da iqmneba
`konstruqciuli warmonaqmni,~ romelic gansazRvrul struqturul
mowyobas eqvemdebareba. `korporaciul konstruqciul
warmonaqmnSi~, misi funqcionirebisas, SesaZlebelia internaluri
struqturuli cvlileba, dawyebuli aqcionerTa struqturidan
damTavrebuli samarTlebrivi formis cvlilebiT, da
eqsternaluri cvlileba, dawyebuli korporaciuli tranzaqciebiT
da damTavrebuli korporaciuli kontrolis bazriT (market for
corporate control).1875 logikuria, rom pirTa gaerTianebis mewarme
subieqtis statusis arsebobis dros ganxorcielebuli nebismieri
cvlileba ganxilul unda iqnes `struqturul cvlilebad~,
romelic ar aris misi substanciuri, kerZod, `konstruqciuli
terminacia.~

struqtura emsaxureba korporaciis ekonomikur-samarTlebriv
urTierTobaSi monawileobas, e.i. is pirTa agregatis
funqcionirebis berketia da xels uwyobs mewarme subieqts
normatiulad Tu kapitalis bazarze dadgenil `TamaSis wesebs
ahyves~ da `korporaciul cxovrebaSi~ maTi adekvaturi adaptireba
ganaxorcielos. organizaciis ekonomikur da samarTlebriv
urTierTobaSi aqtiuri monawileobis eventualuri Sedegebi
korporaciis struqturaze udavod gavrceldeba. ufro metic, es
misi ganviTarebisa da warmatebis aucilebeli wyaroa. magram aq
saubaria mxolod `struqturul cvlilebaze~. likvidaciis arsi
ki struqturul cvlilebas arsobrivad gamoricxavs. `likvidacia~
samewarmeo `TamaSidan~ kanonmdeblobiT dadgenili wesebis dacviT
gasvlas gulisxmobs. azri sxva sityvebiT rom ganimartos,
likvidacia dafuZnebisas formirebuli konstruqciuli
warmonaqmnis opozituri korporaciuli qmedebaa. es aris
dekonstruqcia anu Camoyalibebuli struqturuli elementebis

1869 Sead. Gordon, The Mandatory Structure of Corporate Law, in: Romano, Foundations of Corporate
Law, 1993, P.  108-115.
1870 Cox, Hazen, Treatise on The Law of Corporations, 3th ed., Vol. 2, 2010, P. 159-160.
1871 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 1, 2006, P. 45-47.
1872 ix. burduli, saaqcio samarTlis safuZvlebi, Tb., 2010, gv. 401-402.
1873 Romano, Foundations of Corporate Law, 1993, P. 103-108.
1874 Glein, The Law Governing Liquidition, 2002, P. 66-72.
1875 Romano, Foundations of Corporate Law, 1993, P. 157-251.
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sakanonmdeblo doneze gansazRvruli wesebiT `demontaJi~. is
iwvevs pirTa `sue generuli~ gaerTianebis daSlas da mis
Camomyalibebel pirTa (aqcionerTa) mier dabandebuli kapitalis
deinvestirebas. likvidaciis etapze figurirebs organizaciis
dasrulebis organizebuli procesi. Sesabamisad, ar SeiZleba
gamoyenebul iqnes `likvidacia~ da `reorganizaciuli cvlileba~
urTierTCanacvlebad an/da erTi da imave Sinaarsis amsaxvel or
sxvadasxva terminad.1876 isini proceduruli, arsobrivi da
Sedegobrivi kuTxiT diferencirebuli korporaciuli aqtivobebia.
reorganizacia kompaniis im moTxovnaTa da interesTa (wilTa)
sruli moculobiT gayidvaa, romelsac monawile subieqtebi, am
kompaniaSi an mis mimarT, floben, anu es aris subieqtis interesis
`piradi likvidacia~. `gayidva~, ra Tqma unda, hipoteTuri
datvirTvis matarebelia. samizne korporaciis mimarT arsebuli
yvela moTxovna da interesi reorganizaciis Sedegad
Camoyalibebul kompaniaze gadadis. amitom, reorganizacias
likvidaciis alternativasac (da ara identurs) uwodeben.1877

naRdi fuliT samizne sazogadoebis mTliani an TiTqmis
mTliani SeZena likvidaciis gadawyvetilebis miRebis baziss
warmoadgens. samizne sazogadoeba an/da misi aqcionerebi aqciaTa
fulad gasxvisebas investiciis platformis Secvlis an
deinvestirebis motiviT asruleben. motivis dasrulebuli saxiT
realizacia miRebuli fulis ganawilebiTaa SesaZlebeli.1878

fulis sanacvlod sazogadoebis qonebrivi Tu wilobrivi SeZenis
Semdgom etapze miRebuli wminda Semosavlis aqcionerTa Soris
ganawileba, rogorc wesi, likvidaciis institutis gamoyenebiT
xdeba.1879

ganviTarebuli analizi cxadyofs, rom tranzaqciaTa
gansazRvruli speqtri reorganizaciuli tipis
restruqturizacias ganapirobebs, xolo meore tipis tranzaqciebi
_ konstruqciul cvlilebas.1880 reorganizaciuli rangis
rekonstruqcia, romlis subtipebi organizaciuli da
tipologiuri konversiaa, salikvidacio efeqtis mqone anu
dekonstruqciuli rangis cvlilebas oponirebs. isini
erTmaneTisgan divergensuli bunebiT ganirCevian. nebismier
SemTxvevaSi, aqcionerTa uflebebi emijneba aRniSnul cvlilebaTa
SepirispirebiT warmoSobil kontrasts. orive SemTxvevaSi,
uflebaTa daculoba sakorporacio da samoqalaqo samarTlebrivi
regulaciebis obieqts warmoadgens, rameTu investoris
(aqcioneris) ufleba yvela tipis struqturul cvlilebebsa Tu
salikvidacio reJimSi gansakuTrebuli dacvis sferos

1876 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 16A, 2012, P. 8-10,  13-15.
1877 ix. Bebchuk, A New Approach to Corporate Reorganization, 1990, P. 150-157.
1878 Oesterle, Mergers and Acquisitions,  2006, P. 12.
1879 Fletcher, Fletcher Cyclopedia of the Law of Corporations, rev. ed., vol. 14A, 2008, P. 515-520.
1880 Sead. Depamphilis, Mergers, Acquisitions, and Other Corporate Restructuring Activities, 5th ed.,
2010, P. 615-618.
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ganekuTvneba.1881 uflebebisa da maTi dacvis specifika aqcioneris,
rogorc sazogadoebis kapitaliT uzrunvelmyofisa da mewarme
subieqtis struqturuli erTeulebis maformirebeli `zemdgomi
organos~ korporaciulad strategiul funqciaSi vlindeba,
romlsac sakuTrebaze pirdapiri kontrolis menejmentisaTvis
delegireba da `kontrolis kontrolis~ meqanizmi,
sakorporacio1882 da kapitalis bazris samarTlSi,1883 substanciur
funqciur da funqcionalur datvirTvas sZens.

mcire daskvnis saxiT SeiZleba iTqvas, rom ss-is
konstruqciul cvlilebaTa anTologia sawarmoTaSoris
SeZena/Serwymis tranzaqciis implementirebis interaqciul Sedegs
warmoadgens. sawarmos struqturul elementTa posttranzaqciuli
mdgomareoba tranzaqciis saxeobaTa cvlasTan erTad lavirebs. ss-
is strategiuli rekonstruqciis stigma organizaciul-
samarTlebrivi formisa da misi funqcionaluri datvirTvis
cvlilebaa. organizaciuli da funqcionaluri rekonstruqcia,
aqcionerTa reklasificirebis gareSe, gamoricxulia.
reklasificireba vrceldeba aqcionerTa struqturasa da maT
uflebriv katalogze. sakorporacio samarTalSi, uflebrivi
devalvaciis strategiuli dacvis sistemurad Camoyalibebuli
meqanizmebidan, dominirebuli mdgomareoba gasvlis strategiasa da
deinvestirebis adekvaturi kompensaciis miRebis SesaZleblobis
sagarantio normativebs ukavia. ra Tqma unda, struqturul
cvlilebaTa paralelurad, korporaciuli kombinacia iseTi
klasis konstruqciul cvlilebasac iwvevs, rogoric likvidaciaa.
es ukanaskneli sawarmos funqcionirebis Sewyvetis bazisia.

6. sinergizmi rekonfigurirebul saaqcio sazogadoebaSi

6.1. sinergizmis konceftualuri arsi

SeZeniTi tranzaqcia korporaciuli strategiis nawilia,
romelic kompaniaTa mWidro integrirebidan generirebuli
sinergizmis1884 efeqtze, ekonomikur masStabebsa1885 da sxva
sargebelTa miRebis perspeqtivazea damyarebuli. sinergizmi, anu
ekonomikuri sargebeli sasurveli integracili kavSiris

1881 aqcionerTa uflebebis dacva menejmentis an/da likvidatoris mier
salikvidacio procesis arasworad warmarTvis Sedegad warmoSobil interestTa
konfliqts ukavSirdeba. likvidaciis etapze korporaciis kreditori
(korporaciis mimarT moTxovnis uflebis mqone nebismieri mesame piri) ufro
meti daculobiT sargeblobs, romelsac likvidaciis procesis kontrolis,
arsebuli valdebulebis vadaze adre Sesrulebis da ceteris paribus meqanizmebi
sakanonmdeblo doneze aqvs miniWebuli. ix. mewarmeTa Sesaxeb kanonis me-14
muxli. aseve, ix. Tabb, Bankruptcy Anthology, 2002, P. 361-398.
1882 mag. ix. Jensen, Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and
Ownership Structure, Journal of Financial Economics, October, 1976, Vol. 3, No. 4, P. 305-360; Romano,
Foundations of Corporate Law, 1993, P. 7-127.
1883 Steinberg, Understanding Securities Law, 5th ed., 2009, P. 141-142.
1884 Haspeslagh, Jemison, Managing acquisitions: Creating value through corporate renewal, The Free
Press, New York, 1991, P. 22.
1885 Scherer, Industrial Market Structure and Economic Performance, 1980, P. 81-104.
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Sedegia.1886 sinergetikis preskrifcia pretranzaqciul etapze
sruldeba,1887 xolo misi empiriuli kvleva faqtobrivi monacemTa
bazisze - posttranzaqciul etapze. pirvel SemTxvevaSi, is
ganixileba rogorc samizne sawarmos SeZenis motivatori da
tranzaqciis integrirebis potenciuri sargeblis maCveneblis
erTiani suraTis Seqmnis meqanizms warmoadgens. meore SemTxvevaSi,
implementirebuli tranzaqciis Sedegebi analizdeba.

dauflebiT ganxorcielebuli restruqturizaciis substancia
SeZenis Sedegebis simetriulia. Sesabamisad, dauflebis motivTa
diapazonuri klasifikacia korporaciuli kombinaciebis
hipoteTuri Sexedulebebis arealSi sruldeba. motivTa Soris
umTavresi samizne sazogadoebis sinergizmis potencia, misi
warmomSobi ekonomikuri wyaro da sazRvrebia. ekonomikuri
sargeblis Sinaarsobrivad maformirebeli sxvadasxva elementi
arsebobs: samizne sawarmos Sesaxeb kapitalis bazarze
mniSvnelovani informaciis ararseboba, an mewarme subieqtis
sabazro menejmentis araefeqturoba, an sagadasaxado danazogebis
araefeqturad gamoyeneba, romelTa realuri gamomuSaveba
arsebuli menejmentis CanacvlebiT aris SesaZlebeli.1888

samizne sazogadoebis SeZenis ganmsazRvreli cvladi randumis
Sinaarsia, romelic samizne sawarmos mimdinare sabazro
Rirebulebaa. rodesac cvladi randumi aRemateba mis Sinaarss (anu
metia samizne kompaniis mimdinare sabazro Rirebulebaze, magram
naklebi realur fasze), maSin SeZenis oferti keTdeba. oferti
Sinaarsobrivad mxolod maSin mowmdeba, Tu is gansakuTrebiT
maRal fass moicavs. miuxedavad amisa, SeZenis Sedegebi am etapze
ar analizdeba. dauflebis Sedegebi randumis cvlilebebis
simetriulia da is uaryofiTisken miiswrafvis. aseT SemTxvevaSi
dauflebis premiumRirebuleba randumSi cdomilebaa.1889 ekvaieris
mier gakeTebul ofertis simetriuli Sefaseba warsuli
Secdomebisa da arsebuli menejmentis mier manamde potenciurad
gasakeTebel ofertTa SesaZleblobis analizzea damyarebuli.
ganxorcielebuli analitikuri kvleva SeZenis, Sesabamisad,
korporaciuli restruqturizaciis warmatebulobis magnitudas
gansazRvravs. SeZeniTi kombinaciis dawyebisa da Sesrulebis
zemoaRniSnuli hipoteTur msjelobaTa anTologia dauflebis
fenomenis axsnis mcdelobaa da mas `habris hipoteza~1890 hqvia.1891

premiumRirebulebis odenobis gansazRvra sawarmos realurad
SefasebaSi cdomilebiT xorcieldeba (randumSi cdomileba), xolo
ekvaieri kompaniis menejmentis gadawyvetileba e.w. habris.

1886 Horn, Cross-Border Mergers and Acquisitions and the Law, 2001, P. 25.
1887 after-the-fact description.
1888 Kode, Ford, Sutherland, A conceptual model for evaluation of synergies in mergers and acquisitions:
A critical review of the literature, South African Journal of Business Management, 2003, P. 27.
1889 Seadare gudvils. ix. IV 3.4.4.2.2.2.
1890 ix. Roll, The Hubris Hypothesis of Corporate Takeovers, 59 Journal of Business, 1986, P. 197 et
seq.
1891 Romano, Foundations of Corporate Law, 1993, P. 233-234. Sead. Renneboog, Szilagyi, Corporate
Restructuring and Bondholder Wealth, TILEC Discussion Paper, DP 2006-007,  2006, P. 7.
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dauflebiTi SeZenis fenomenis axsna racionaluria.
posttranzaqciuli sawarmoebis kombinireba RirebulebiT namets
warmoSobs. Rirebulebis zrda firmis performansis
gaumjobesebis1892 proporciulia. nametis arsi marTvis xarjebis1893

Semcirebis garda,1894 sinergiuli mogebis potenciaSia, romelic
kombinirebul sazogadoebaTa jamur RirebulebaSi mdgomareobs.
gaerTianebul sazogadoebaTa gancalkevebul RirebulebaTa jami
naklebia kombinirebul sazogadoebaTa Rirebulebaze. sxva
sityvebiT, Rirebulebis Cveulebrivi kombinireba saerTo
mocemulobas ar cvlis, anu SesakrebTa jami racionalurad
adekvaturia: ors mimatebuli ori udris oTxs.1895 Rirebulebis
Cveulebrivi nametis specifikuri saxe sinergizmia. sinergizmi
arsebobs maSin, roca SesakrebTa jami araadekvaturad maRalia
racionalur ariTmetikul jamze, magaliTad, 2+2>4. miRebuli
nameti naturaluri ricxvi 1 sinergizmi anu ekonomikuri benefitia.
es aris konkretuli sinergiuli efeqti, romelic ori ZiriTadi
wyarodan SeiZleba momdinareobdes – operaciuli da finansuri
sinergizmidan. martivi SesamCnevia, rom sinergetikis
klasificireba wyaroTa diferenciuli preskrifciidan
momdinareobs. rac Seexeba wyaroTa diferencirebas, mas safuZvlad
ekonomikuri sazRvrebi (operaciuli) da materialuri dovlaTis
marTvis midgoma (finansuri) ganapirobebs. es ukanaskneli piris
sakuTrebaSi akumulirebuli materialuri dovlaTis
diversificirebul xasiaTSi vlindeba, romelic, Tavis mxriv,
finansuri sinergizmis komponentia.1896

korporaciuli kombinaciiT formirebuli mewarme subieqtis
ekonomikuri sargebeli kapitalis `saerTo makontrolebel xelSi~
moqcevidanac generirdeba. sakiTxi exeba decentralizebul
menejments, rodesac kapitalis makontrolebeli da bolo
instanciis kreditori erTi da igive subieqtia: centralizebuli
marTvis SemTxvevaSi, anu roca sakuTreba da kontroli
erTmaneTisgan gamijnulia, warmoebis Rirebuleba izrdeba,1897

radgan e.w. residual claim mTlianad kapitalis makontrolebeli
subieqtis xelSi ar aris moqceuli.1898 kompaniaTa gaerTianeba da

1892 Haspeslagh, Jemison, Managing acquisitions: Creating value through corporate renewal, The Free
Press, New York, 1991, P. 22.
1893 e.w. agency cost.
1894 Seadare “cost of capital”-s.
1895 Mirvis, Marks, The Human Side of Merger Planning: Assessing and Analyzing "Fit”, Human
Resource Planning, 1992, P. 69.
1896 Sead. Kode, Ford, Sutherland, A conceptual model for evaluation of synergies in mergers and
acquisitions: A critical review of the literature, South African Journal of Business Management, 2003, P.
27-38.
1897 amasTan, Tu menejmentis funqciuri datvirTva specializirebuli, xolo
momsaxureba an produqti kompleqsuria, menejmentis mimarT mesakuTreTa mxridan
monitoringis (magaliTad, gare auditis mowveva) ganxorcieleba ufro
rTuldeba, es ki pirdapirproporciulad zrdis marTvis xarjebs. Sead. Jensen,
Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure, 3
J.Fin.Econ., 1976, P. 305 et seq.
1898 Alchian, Demsetz, Production, Information Costs and Economic Organization, 62 Am.Econ.Rev.,
1972, P. 783.
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SeZena kapitalis makontroleblisa da mesakuTris erTgvari
gaigivebis gziT warmoebis Rirebulebis Semcirebas da,
Sesabamisad, ekonomikuri sargeblis (sinergizmis) realizacias
emsaxureba.1899

aRsaniSnavia, rom korporaciuli kombinaciidan miRebul
sargebels sinergiul efeqts1900 uwodeben.1901 sinergiuli efeqti
miCneulia potenciuri sinergizmis1902 realizebul saxed. Tavis
mxriv, sinergizmis potencia aris mosalodneli sargeblis
maqsimaluri Teoriuli Rirebuleba. Sedegad, sinergiuli efeqti
realizebuli sinergizmis potenciaa.1903 sxva sityvebiT,
korporaciuli prekombinaciuri mosalodneli sargeblis
hipoteTuri gansazRvra maqsimaluria da is sinergizmis potencias
afasebs. kombinirebuli an posttranzaqciuli sawarmos
integrirebuli Sedegebi, sadac sinergizmis potencia dadebiT
konteqstSia ukve asaxuli, realizebuli sinergizmi, anu
sinergiuli efeqtia.

sinergizmis zemoaRniSnuli substancia da misi Semadgenlobis
determinacia ganzomilebaTa speqtris gaSliT unda Sesruldes.
misi substanciuri ganmartebebis1904 Sejamebuli definiciidan ki
SeiZleba Camoyalibdes sinergizmis fabula: sinergizmi, es aris
korporaciis nawilobrivi an sruli SeZenis an Serwymis
integrirebidan konfigurirebuli nebismieri nameti Rirebuleba.

6.2. sinergizmis wyaroze dafuZnebuli variaciuli klasifikacia

SeZena/Serwyma portfolios eqspansiis safuZvelia, romelic
ekonomikuri sargeblis miRebis winapirobas warmoadgens.1905

RirebulebiTi nametis konfiguraciis safuZvlad ori
fundamenturad gansxvavebuli ZiriTadi wyaroa miCneuli. pirveli,
es aris operaciuli masStabis gazrdiT inputuri (aqtivebis)
faqtorebis marginaluri utilizirebis gazrda.1906 RirebulebiTi
nametis meore wyaro industriul zonaSi konkurentuli garemos
ararsebobaa.1907 arsebobs sinergizmis mesame wyaro, romelic

1899 mocemulobis aRniSnuli preskrifcia operaciuli sinergizmis etalonia.
1900 e.w. Synergy effects.
1901 ix. Knop, Die Bewertung internationaler Unternehmensakquisitionen in der modernen
Finanztheorie. In: Frank, Gert, Stein, Ingo (eds), Management von Unternehmensakquisitionen, Stuttgart:
Schäfer-Poeschel, 1993, P. 80.
1902 e.w. Synergy potential.
1903 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 49.
1904 mag. ix. Sirower, The synergy trap: how companies lose the acquisition game, NY: The Free Press,
New York, 1997, P. 6; Seth, Sources of value creation in acquisitions: An empirical investigation,
Strategic Management Journal, 11, 1990, P. 432.
1905 Renneboog, Szilagyi, Corporate Restructuring and Bondholder Wealth, TILEC Discussion Paper, DP
2006-007,  2006, P. 7.
1906 Moore, Economies of Scale: Some statistical Evidence, Quarterly Journal of Economics, 1959, P. 232
- 245.
1907 ix. Bain, Industrial Organization, New York, 1959. miTiTebulia: Frensch, The Social Side of
Mergers and Acquisitions, 2007.
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tranzaqciis Rirebulebis ekonomikazea1908 dafuZnebuli.
tranzaqciis Rirebulebis ekonomikis mixedviT, kompaniaTa Soris
sabazro urTierTobebi usafrTxoebasa da dacvas moiTxovs,
romelic tranzaqciuli Rirebulebis winamZRvaria. korporaciuli
kombinaciiT Semdgar sawarmos Tu sawarmoebs kombinacia
tranzaqciuli Rirebulebis Semcirebis SesaZleblobas aZlevs da,
Sesabamisad, sinergiul efeqts warmoSobs.1909

ekonomikuri sargeblis wyaroTa diferencireba mis saxeTa
varirebas udevs safuZvlad. saxeTa determinacia operaciul da
finansur1910 klasad sruldeba.1911 klasobrivi determinacia
sinergizmis warmomSob wyaroTa Semadgenel komponentTa bazisze
gadis. misi arsis saerTo gagebiT is RirebulebiTi nametia.
RirebulebiT namets sawarmos ekonomikuri sargeblis
samganzomilebiani zRvari gamoxatavs:  horizontaluri,
vertikaluri da konglomerirebuli ganzomileba. ganzomilebaTa
kategoriul kuTvnilebas warmoebis masStabis, moqmedebis sferos
da vertikaluri integraciis ekonomia warmoadgens. sargeblis
miReba sinergizmis komponentTa ekonomiuri saxe, anu danazogia.1912

Sesabamisad, komponentTa kategoriuli klasifikacia da analizi
separatistulad unda iqnes ganxorcielebuli.

pirveli kategoria anu operaciuli sinergizmi warmoebis
masStabis (maCveneblis), vertikaluri integraciis da moqmedebis
sferos ekonomias moicavs. aRniSnul sam kategorias araefeqturi
menejmentis rotacia emateba da is operaciuli sinergizmis erT-
erT variants warmoadgens.1913 operaciuli sinergizmi, finansuri
sinergizmisgan gansxvavebiT, ukavSirdeba sargebels, romelic ori
kompaniis  realuri mwarmoebluri moqmedebebis Secvlidan
(reklasificirebidan) momdinareobs, anu operaciuli moqmedebis
ekonomikur skalas an moqmedebis sferos cvlis. mwarmoebluri
aqtivobebis Secvlis SesaZleblobas kombinirebul kompaniebs
Soris SeZenis tranzaqcia ganamtkicebs.1914

operaciuli sinergizmisgan gansxvavebiT, finansuri
sinergizmis dros korporaciis potenciuri ekonomikuri
sargeblis generireba kompaniis doneze ganxorcielebuli
diversificirebiT miiRweva. kompaniis doneze diversificireba
portfolios Teoriis matricaSi jdeba, romelic aqcionerTa
sainvesticio portfolios Secvlis konteqstSi zemoT,
nawilobriv, ukve iqna ganxiluli.1915 Sesabamisad, finansuri

1908 Transaction Cost Economics. ix. Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 40.
es saTaves iRebs oliver uiliamsonisgan. ix. Williamson, Markets and Hierarchies:
Analysis and Anti-trust Implications, New York, 1975.
1909 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 37.
1910 ix. Knop, Die Bewertung internationaler Unternehmensakquisitionen in der modernen
Finanztheorie. In: Frank, Gert, Stein, Ingo (eds), Management von Unternehmensakquisitionen, Stuttgart:
Schäfer-Poeschel, 1993, P. 81. sakiTxi exeba da Seicavs portfolios Teorias.
1911 Sead. Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 7.
1912 Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 7.
1913 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 387.
1914 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 387.
1915 ix. V 3.1.
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sinergizmis generirebis ZiriTad wyaros interaqtivobebi
warmoadgens, romelic kompaniis Sida resursebis
diversificirebuli marTvidan warmoiSoba. marTvis midgoma ki
korporaciuli strategiis gansasazRvria.1916

operaciuli sinergizmi dakavSirebulia eqsternalur anu
kombinaciur urTierTobebTan, romlis wyaros gare faqtorebis
Sida moxmarebis efeqtur saSualebad gardaqmna warmoadgens.
korporaciis restruqturizaciis specifika imaSi mdgomareobs,
rom eqsternaluri (kombinaciuri) urTierToba operaciuli
sinergizmis mobilizebiT miRebuli sargeblis korporaciul
doneze internaluri diversificirebisTvis gamoiyeneba (anu
finansuri sinergizmi). bolo debulebis substanciuri ganmarteba
diversificirebis gansazRvrebis ekvivalentia. aRniSnul tolobas
diversificirebis miRwevis ravenskraft-Sileriseuli definicia
qmnis.1917 ganmarteba diversificirebis Semadgenlobas Sida da gare
diversificirebad yofs. Sida diversificireba korporaciis
donezea Sesrulebadi da is gamoixateba axali produqtis
gamoSvebasa da kompaniis mier gasawevi momsaxurebis
gaumjobesebaSi.1918 naTelia, rom `Sida~ diversificireba
konteqstur TanxvedraSia finansur sinergizmTan. rac Seexeba
diversificirebis meore meqanizms, is gare samarTlebriv
urTierTobaSi gamoixateba, romelic bazarze operirebadi sxva
kompaniis SeZenaSi an masTan sxvagvar korporaciul kombinaciaSi
SesvliT miiRweva. diversificirebis `gare~ meqanizmi operaciul
sinergizmTan funqcionalur TanxvedraSi modis da utoldeba
eqsternalur zrdas.1919 Sedegad, SeZena/Serwymis safuZvelze
korporaciis restruqturizacia rekonstruqciis sxvadasxva etapze
orive saxis, operaciuli da finansuri sinergizmis warmoSobis
potenciiT aris gajerebuli.

mokled, sinergizmis diferenciacia xuT ZiriTad modelSia
SesaZlebeli: masStabis ekonomia (Economies of scale), moqmedebis
sferos ekonomia (Economies of scope), konkurentuli mdgomareobidan
warmoSobili ekonomia (Economies due to competetive positioning),
korporaciuli poziciidan gamomdinare ekonomia (Economies due to
corporate positioning), igive vertikaluri integracia1920 da finansuri

1916 Sead. Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 16.
1917 Ravenscraft, Scheler, Mergers, Sell-offs, & Economic Efficiency, 1987, P. 33.
1918 saxezea, e.w. Internal Growth. “Sida zrdis” Sinaarsi Semdeg postulatSia:
sawarmo resursebs sxvadasxva wyarosgan iZens da mis kombinirebas erTi
organizaciuli formis, anu imave sawarmos farglebSi axdens. ix. Frensch, The
Social Side of Mergers and Acquisitions, 2007, P. 43.
1919 e.w. External Growth. “eqsternaluri zrdis” substancia resursebis mozidvaSia:
Sida zrdis dros sawarmo erTbaSad moipovebs kontrols masiurad did
resursze, anu iZens sxva sawarmos. ix. Frensch, The Social Side of Mergers and Acquisitions,
2007, P. 43-44.
1920 konkurentuli mdgomareobidan da korporaciis pozicioneruli arsidan
gamomdinare ekonomia, sinergizmis Sedegobriobis kuTxiT, masStabisa da
moqmedebis sferos ekonomiis analogias warmoadgens. maT Soris gansxvaveba
ganzomilebiT speqtrSia. ganzomilebaTa diferencireba ki kombinirebul
sawarmoTa diferenciul (aRmavali an daRmavali) bazarze operirebasa an
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strategiidan gamomdinare ekonomia (Economies due to financial
strategy).1921 aRniSnuli xuTi modeli sinergizmis or saxeSi
SeiZleba gaerTiandes: operaciul da finansur sinergizmad.1922

6.2.1. operaciuli sinergizmi da misi ori ZiriTadi saxe:
masStabis ekonomia da moqmedebis sferos ekonomia

6.2.1.1. masStabis ekonomia (Economies of Scale)

operaciuli ekonomikuri sargebeli ekonomikuri sinergizmis
wyaroa. ekonomikuri sinergizmi, Tavis mxriv, or qvesaxeobad iyofa:
internalur da eqsternalur ekonomikur sinergizmad. aseTi
sinergizmis skalis ekonomika rekonstruirebul sazogadoebaSi
ekonomikuri sargeblis zrdas Serwymis (SeZenis) kombinaciiT
aRwevs. Serwymis imanenturi xasiaTi mas masStabis ekonomiis
magaliTad aqcevs. ekonomikur masStabs qmnis Serwyma, romliTac
produqciis warmoebis udides xazze fiqsirebuli Rirebuleba
(fasi) vrceldeba. sxvagvarad: masStabis ekonomiuri saxe
koncentrirebul bazarze operirebas ganapirobebs.
koncentrirebuli sabazro struqtura substanciuri masStabis
ekonomiis arsebobas gulisxmobs, romelic monaTesave msxvil
mwarmoeblebs SesaZleblobas aZlevs produqciis manufaqtura da
marketingi calobiT saqonelTan mimarTebiT ufro dabal fasad
awarmoos vidre monaTesave mcire mwarmoeblebma.1923

masStabis ekonomia1924 sam ZiriTad ganzomilebaSi poulobs
gamoxatulebas.1925 aseT bazarze produqciis realizaciidan
miRebuli nameti kombinirebul kompaniaTa sinergizmia. masStabSi
ekonomia sinergizmis ekonomikuri sazRvrebis Semadgenlobidan

relatiuri (monaTesave) produqtis warmoebaSi mdgomareobs (konkurencia).
logikurad, sinergizmis aRniSnuli ori modelis detaluri analizi ar aris
Sesrulebuli.
1921 ix. Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 7. Sankaran, Synergy in Mergers
and Acquisitions: Cluster-analytically Derived Diversification Strategy Archetypes and Performance
Implications, Ohio, 1993.
1922 ekonomikur da iuridiul literaturaSi sinergizmis tipTa, suptipTa,
modelTa da wyaroTa mravalsaxovani mecnieruli gamovlineba arsebobs,
romelic sakmaod kargad aqvs Sejamebuli florian frenSs. ix. Frensch, The Social
Side of Mergers and Acquisitions, 2007, P. 33-35.
1923 Sead. Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 37.
1924 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 53-54.
1925 pirveli, es aris specifikuri produqciis ekonomia (product-specific economies),
romelic romelime produqtis erTi saxeobis warmoebasa da gayidvasTan
asocirdeba. plantaciuri speficikis ekonomia (plant-specific economies), romelic
mTliani plantaciis an misi kompleqsis mier saerTo gamosavlianobasTan (output)
asocirdeba, aris masStabis ekonomiis meore ganzomilebis maformirebeli. rac
Seexeba mesame kategorias, es aris multiplantaciuri ekonomia (multi-plant
economies), romelic individualuri firmis mier mravalferovani plantaciebis
operirebasTan asocirdeba. ix. Schefer, Industrial Market Structure and Economic Performance,
2nd ed., 1980, P. 81-104. fasiani qaRaldebis Sinaarsobrivi datvirTvidan gamomdinare
ekonomikur mimoqcevaSi arsebuli saqonlis gamartivebuli brunvis berketebs
aerTianebs. Sesabamisad, produqciaze ganxiluli sinergizmi
pirdapirproporciulad aisaxeba saqonlis fasiani qaRaldebis mimoqcevaze, anu
is namdvilia kapitalis bazris mimarTac.
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erT-erTi komponentia. ekonomikuri sazRvrebi, ekonomistTa xedviT,
`uxilavi xeliT~ marTuli procesiT dgindeba da funqcionirebs
`TavisTavad~.1926 uxilavi xelis warmoSoba saerTo sakuTrebas
ukavSirdeba, romelic struqtuirebul saxes mewarme subieqtis
formiT Rebulobs, sadac urTierTobis mowesrigeba sabazro
`dauwerel~ TviTregulaciebzea damyarebuli. uxilavi xelis
konstruqcia gancalkevebul biznesTa Soris simbiotikur
urTierTobas ganapirobebs, sadac isini (gancakevebuli biznesebi)
produqciis warmoebis sxvadasxva safexurs faraven. saerTo
mwarmoebluri adgilmdebareobidan warmoiqmneba efeqturobis
sargebeli. saerTo sakuTreba, am konteqstSi, dafuZnebiT
warmoebuli sargeblianobis zrdis magnitudas iZleva.
etapobrivad, sargeblis kvantituri maCveneblis zrda mxolod
uxilavi xelis meqanizmiT SeuZlebeli xdeba. uxilavi xelis
Teoria saWiroebs Sevsebas, raTa Sedegobrivad misaRebi sargebeli
racionalurad gaizardos. Sesabamisad, prekombinaciur
mdgomareobaSi arsebul sawarmoTa funqcionirebis arealis,
warmoebis sferosa da axali bazris aTvisebis perspeqtiviT
sargeblianobis maqsimalizaciis survilis xorcSesxma anu saerTo
mwarmoebluri adgilmdebareobidan efeqturi sargeblis
generireba ara saerTo sakuTrebis doqtrinidan, aramed
konglomerirebul, horizontalur an vertikalur mdgomareobaSi
operirebad kompaniaTa Soris saxelSekrulebo urTierTobis (anu
tranzaqciuli kombinaciis) safuZvlidan xorcieldeba.
saxelSekrulebo urTierToba `xiluli xelis~ eqspropriacias
udevs safuZvlad.1927 sxva sityvebiT, korporaciuli kombinaciis
saSualebiT mewarme subieqtTa sididis eqspansiidan generirdeba
sinergizmi.1928

masStabis ekonomiuroba sam Sida subtipad iSleba da,
Sesabamisad, sam safexurSi ganimarteba: Senatanis (inputis, aqtivis)
qmedeba (input activities), procesis operaciuloba (process operations) da
gamosavlianobis (auTputis) aqtivobebad (output activities).1929 samive
safexuri Sinaarsobrivad substanciuria da ara trivialuri.
input-auTputis gaumjobesebuli interaqcia internaluri, anu Sida
ekonomikuri sinergizmis saxea.

masStabSi fiqsirebuli inputuri sargebeli investirebis
wyarodan (Senatanidan) momdinareobs. magaliTad, Serwymis Semdgom,
rodesac kombinirebuli korporacia ufro didi raodenobis
inputis materials yidulobs, vidre TiToeuli gancakevebulad
iZenda, saxezea investirebuli wyaros masStabSi fiqsirebuli

1926 Coase, The Nature of the Firm, Economica, New Series, Vol. 4, No. 16. 1937, P. 387. Sead. Jensen,
Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership Structure, 3 J.
Fin. Econ., 1976, P. 312-314.
1927 Chandler, The Visible Hand in: The Economic Nature of the Firm, edit. Luois Putterman, Randy
Kroszner, Cambridge University Press, 1986, P. 92-99.
1928 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 400-401.
1929 Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 9.
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ekonomiis potenciuri realizaciis SesaZlebloba.1930 inputuri
aqtivobis mTavari argumentacia aris is, rom SesaZeni obieqtis
didi raodenobis SeZena Sesyidul calobiT obieqtze Rirebulebis
Semcirebis safuZvelia. Rirebulebis Semcireba generirdeba
SeZenili saqonlis movlis, dasawyobebisa da SeZenis
administrirebis administraciuli xarjebis Semcirebidan.
nebismieri aseTi danazogi kombinaciis, mocemul SemTxvevaSi
Serwymis, fasilitatoria.

inputis paralelurad, masStabis ekonomiis Semadgenlobis
momdevno elements procesis operaciulobisas masStabis ekonomia
warmoadgens. aRniSnuli maCveneblis dafiqsireba maSin aris
miRwevadi, rodesac kombinaciis Sedegad Camoyalibebul
korporacias SeuZlia mis mier warmoebuli erTeuli saqonlis
Sualeduri an saboloo fasi saqonlis gazrdili raodenobis
warmoebiT Seamciros.1931

rac Seexeba masStabze asaxul ekonomias, romelic
distribuciisa da marketingis Sedegad fiqsirdeba (output), is
zemoaRniSnuli ori, inputisa da procesis operaciulobis
saboloo safexurs warmoadgens. distribuciisas masStabis
ekonomiuroba miRwevadia maSin, rodesac Serwymis Sedegad
warmoSobili korporaciis gamosavlianobasTan mimarTebiT
warmoebuli erTeuli saqonlis transportirebis, Senaxvisa da
dazRvevis Rirebuleba Serwymis Semdgom ufro dabalia.
konsolidirebuli sawarmos gadasazidi saqonlis kvalitaturi
siWarbe erTeuli saqonlis Rirebulebas amcirebis, Sesabamisad,
keTdeba danazogi. Tu erTeuli saqonlis marketinguli
dagegmarebis, bazris Ziebis, gancxadebis/reklamis gakeTebis da
sxva elementebis Rirebuleba ufro naklebia, vidre gaerTianebamde
arsebuli igive garemoebebisas igive saqonlis Rirebuleba,
korporacia ekonomikur masStabSi marketingul sinergizms
Rebulobs. korporaciis benefiti (sargebeli) swored aseTi
sinergizmidan generirdeba.1932 masStabis ekonomia sinergizms
horizontalur ganzomilebaSi warmoSobs.

6.2.1.2. moqmedebis sferos ekonomia (Economies of Scope)

ekonomikuri sargeblis sxva gamovlineba, romelic
kombinirebul korporaciaSi danazogis gakeTebiT miiRweva,
sferoSi ekonomiaa. sinergizmi, romelic moqmedebis sferoSi
ekonomiidan momdinareobs, konglomerirebuli ganzomilebis
pirmSoa. naTelia, rom operaciuli sinergizmis es elementi, iseve
rogorc wina (masStabis ekonomia), produqtis warmoebisa da misi
praqtikuli realizaciis da amisTvis (realizaciisTvis)
aucilebel gegmazomier qmedebebSi gamoixateba. operaciuli
sinergizmis meore segmentis (ekonomikuri sferos) magaliTi, aseve,

1930 “… there is potential for realization of economies of scale in sourcing”. ix. Sankaran, Vishwanath,
Diversification via Acquisition,2008, P. 11.
1931 Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 11.
1932 Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 11.
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Serwymaa,1933 romelic komplementarul resursebs aerTianebs.
resursTa komplementaruli akumulireba gansakuTrebuli
Tvisebriobis Semcveli produqtisa da misi sabazro gayidvebis
marketinguli organizebis kombinirebas niSnavs.1934

ekonomikuri masStabis maCvenebliT sinergizmis gamoxatvis
problema produqtis erTeul (calobiT) saxeSi mdgomareobs.
kerZod, ekonomikuri Skalis problema erTi produqtis
warmoebasTan dakavSirebiT firmis efeqturobis sazRvris
ganusazRvrelobaSia. igive saxis problema warmoiSoba erTi
firmis mier gansxvavebuli produqciis warmoebisas. maS ratom
awarmoeben korporaciebi erTze met produqts an ratom
monawileoben erTze met industriaSi? portaluri pasuxi
potenciur sinergizmSi, ganvrcobili pasuxi ki moqmedebis
ekonomikur sferoSia.1935 moqmedebis sferos ekonomiis koncefti,
masStabis ekonomiisgan gansxvavebiT, msgavsi produqciis warmoebis
gazrdiT danazogis gakeTebaSi ki ara, aramed gansxvavebuli saxis
produqtTa gaerTianebiT mozidul danazogebSia. ekonomikuri
sferos notacia aris is, rom miuxedavad konkretulad
warmoebuli produqtis diferencirebulobisa, warmoebis procesSi,
SesaZlebelia, masStabis ekonomiis msgavsi iyos,1936 ramdenadac
isini, orive, mravalferovani saqonlis warmoebis Rirebulebis
Semcirebas emsaxurebian.1937 es aris dasmuli kiTxvis
teqnologiuri da ara tranzaqciuli pasuxi.

Tanamedrove sawarmoTa moqmedebis sfero industriuli
organizaciulobis arsis gagebaze gadis. jer kidev kousi
aRniSnavda, rom industriuli organizaciulobis Teoriis
moqmedebis farglebs scdeba Tu ratom ar aris erT sferoSi
wamyvani sawarmo sxva sferoSi dominanturi mdgomareobis
mopovebis SesaZleblobis mqone an erTi produqtis mwarmoebeli
sawarmo ratom ar awarmoebs substanciurad sxva saxis
produqcias. aRniSnulis erTi mizezi mikroekonomikaSi arsebuli
analitikuri dakvirvebebiT aris warmodgenili, romelic sawarmos
ganixilavs metad vidre `Savi yuTia~, sadac analizis monacemTa
bazad aRebulia bazrebsa da firmebs Soris ekonomikuri
aqtivobebis distribucia.1938

rac Seexeba kiTxvis tranzaqciul pasuxs. moqmedebis sferos
ekonomiis arsi ekonomiis gakeTebis sxivs codnis bazisze qmnis.1939

moqmedebis sferos ekonomia arsebobs maSin, rodesac nebismieri
auTputisTvis1940 erToblivi warmoebis1941 Rirebuleba naklebia,

1933 Carney, Mergers and Aqcuisitions, Cases and Materials, 2000, P. 54.
1934 Romano, Foundations of Corporate Law, 1993, P. 249.
1935 multiproduqtiuli firmis ekonomikuri sferos da masSi warmoSobili
aramaterialuri ekonomikuri sargeblis Sesaxeb, ix. Teece, Economies of Scope and The
Scope of the Enterprise, 1 J.Econ.Behav.& Org., 1980, P. 223-230.
1936 Sead. Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 12.
1937 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P. 421.
1938 Teece, Economies of Scope and The Scope of the Enterprise, 1 J.Econ.Behav.& Org., 1980, P. 223.
1939 Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 12.
1940 auTputi distribuciasa da marketingSi codnis gadacemaSi gamoixateba.
magaliTad, rodesac kombinaciis Sedegad Camoyalibebuli romelime
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vidre TiToeuli auTputis gancalkevebuli warmoebis
Rirebulebaa. zogadad, moqmedebis sferos ekonomia
gasanawilebeli inputidan1942 warmoiSoba. Sesabamisad, magaliTad,
saerTo inputze (anu aqtivze) wvdoma da moqmedebis sferos
ekonomia sabazro tranzaqciebis saSualebiT miiRweva, rodesac
firmebi mxolod erTi produqtis warmoebas agrZeleben, magram
moqmedebis sferodan miRebul danazogs anawileben saerTo
Senatanebis (inputis) xelSekrulebiT an saerTo Senatanze
sakuTrebis SeZeniT.1943

6.2.1.3 operaciuli sinergizmis Semajamebeli xedva

masStabisa da moqmedebis sferos ekonomiis saerTo
postulati erTi produqtis (masStabis ekonomia) an gansxvavebuli
produqciis (moqmedebis sferos ekonomia) warmoebisas inputis
(Senatanis, aqtivis) gazrdili utilizirebiT Rirebulebis
Semcirebis potenciaSia.1944 pirveli maTgani Sida ekonomikuri
(input-auTputis interaqciis) sinergizmidan, xolo meore maTgani
bazris sinegiuli efeqtidan momdinareobs.

masStabis ekonomia, rogorc ukve aRiniSna, Sinagan ekonomikur
sinergizmSi moiazreba. ganxiluli sakiTxi SeiZleba Sejamdes

sazogadoeba sargebels xedavs Tavis sasikeTod gamoiyenos meore sawarmos
sadistribucio praqtika da gaakeTos danazogi, saxezea sinergizmi. praqtikulad
is SeiZleba gamoixatos sabazro kavSirebis gadanawilebaSi an bazris
geografiuli zonebis dayofa-ganawilebaSi. ix. Sankaran, Vishwanath, Diversification via
Acquisition,2008, P. 12.
1941 procesualuri warmoebis arsi warmoebisa da teqnologiis Sesaxeb
informaciis gadacemaSi mdgomareobs (process operations). magaliTad, Tu Serwymis
Sedegad, mierTebuli korporacia meore korporacias gadascems warmoebis nou-
haus, konstruirdeba sinergizmi. es SeiZleba iyos manufaqturuli
teqnologiebis (JIT) an moqnili manufaqtoruli teqnologiebis (FMS), produqtis
dizainis, testirebis an xarixsis kontrolis gadacemaSi gamoxatuli. ix.
Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 12. amis magaliTad gamodgeba
1990 wels fordis mier iaguarisTvis gadacemuli nou-hau. ix. Maremont, Can Ford
Make a Tiger out of Jaguar? Business Week, 1990, P. 71–74.
1942 moqmedebis sferos ekonomiaSi inputi es aris Senatani, romelic erTi
sazogadoebis mier meore sazogadoebaSi codnis formiT gadacemaSi gamoixateba.
magaliTad, Tu SerwymaSi monawile erTi korporacia sargebels Rebulobs im
WrilSi, rom meore korporacia inputis SeZenis sistemis adabtirebuli
monawilea (anu gaadvilebulia inputis SeZena), maSin saxezea ZiriTadi codnis
transferi. es SeiZleba gamoixatos nedleulis momwodeblebTan
molaparakebebis gamartivebasa an nebismieri sxva saxis aqtivobaSi, romelic
inputis SeZenis funqciis efeqturobis amaRlebas ukavSirdeba. saxezea sinergia.
ix. Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 12.
1943 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P.  419-420. moqmedebis sferos
ekonomiidan miRebuli sargeblis inputis saSualebiT ganawilebis meqanizmi,
bazarze xelSekrulebiT iqneba Tu sawarmos SigniT SeZenis ganxorcielebiT,
damokidebulia inputis saxeze: aris is materialuri Tu aramaterialuri.
materialurTan dakavSirebiT, ix. Klein,Crawford, Alchian, Vertical Integration, Appropriable
Rents and The Competetive Contracting Process, 21 J.L.& Econ., 1978, P. 297-306.
aramaterialurTan dakavSirebiT, ix. Teece, Economies of Scope and The Scope of the
Enterprise, 1 J.Econ.Behav.& Org., 1980, P. 223-230.
1944 Gilson, The Law and Finance of Corporate Acquisitions, 1986, P.  424.
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Semdegnairad:  Sida ekonomikuri sinergizmi dafuZnebulia
warmoebis faqtoringTa marginalur utilizirebaze, romelic
miiRweva warmoebis skalis gazrdiT. es niSnavs, rom moqmedebis
masStabi erTeuli aqtividan (inputidan) warmoebuli SedegianobiT
(auTputi) izrdeba. ekonomikuri sinergizmis mTavari koncefcia
resursTa utilizirebaSia. amis mravali magaliTi arsebobs:
resursebis SesaZleblobaTa gamoyeneba, momsaxurebis gaumjobeseba,
gayidvebis menejmenti da a.S. resursis utilizirebis saukeTeso
magaliTia aqtivebis efeqturi marTva da gamoyeneba.1945 zogierTi
specifikuri aqtivisTvis, rogorc wesi, gavrcelebis SezRuduli
masStabia, romelic Cveulebrivze gacilebiT meti SeiZleba gaxdes.
magaliTad, gayidvebis simZlavris gazrda, miuxedavad gayidvebis
moculobisa, specifikuri geografiuli arealis dafarvas
saWiroebs. gayidvebis moculobis gazrda, konkretul adgilas,
gayidvebis simZlavris srul gamoyenebas Seuwyobs xels. gayidvebis
moculobis gazrda gayidvebis arealis (skalis) Semcirebas
gamoiwvevs, riTic SeiZleba Semcirdes gadazidvis dro da,
Sesabamisad, xarjebi. gayidvebis simZlavris magaliTze, erTi
produqtis gayidvebis moculobis zrda aRniSnul efeqts
TvalsaCinos gaxdis. aRsaniSnavia, rom gayidvebis moculobis
gazrda gansxvavebuli produqtis xarjzec igive Sedegs aCvenebs.
es niSnavs, rom ara marto gayidvebis masStabSi ekonomia qmnis
ekonomikur sargebels (Economies of Scale), aramed moqmedebis,
operaciuli warmoebis sferos ekonomiac (Economies of Scope)
sawarmos efeqturobas amaRlebs. Sesabamisad, generirdeba
masStabisa da moqmedebis sferos ekonomiis ZiriTadi fabula.
masStabis ekonomia aris ekonomikuri upiratesoba, romelic
SeiZleba momdinareobdes funqcionirebis masStabis gazrdidan1946

an warmoebis simZlavris (moculobis) momatebidan, romelic,
imavdroulad, gamosavlianobaze (auTputze) aisaxeba. moqmedebis
sferos ekonomia aris kompaniis ekonomikuri upiratesoba, romelic
masStabis ekonomiidan ki ara, aramed produqtis sferodan
warmoiSoba. aRniSnuli upiratesoba warmoiSoba maSin, Tu
kompanias gansxvavebuli klasisa da saxis efeqturi Rirebulebis
mqone produqciis warmoeba xelewifeba.1947

masStabisa da moqmedebis sferos ekonomia warmoebis
efeqturobis arealiT ar Semoifargleba. kombinirebul
sazogadoebas operaciuli ekonomikuri sinergizmis gazrdiT
sabazro Zalauflebac ezrdeba. ukanasknelis demonstrireba
rogorc SeZenis, ise gayidvebisa da sazogadoebis finansebze
upiratesi efeqtis moxdenis SemTxvevaSi vlindeba. magaliTad, Tu
korporaciuli tranzaqciiT formirdeba msxvili sawarmo, mas
SesaZleblobaTa farTo speqtri exsneba, raTa momxmarebelTan
saqonlis SeZenaze molaparakeba gacilebiT dabal fasSi awarmoos.

1945 ix. Bühner, Der Jahresabschlusserfolg von Unternehmenszusammenschlüssen, Zeitschrift für
Betriebswirtschaft, 1990d, P. 1276. miTiTebulia: Frensch, The Social Side of Mergers and
Acquisitions, 2007.
1946 iqneba es internaluri Tu eqsternaluri zrda.
1947 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 38.
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dabal fasSi SeZenis unari gazrdili sabazro gavlenidan
momdinareobs. amasTan, Tu kombinaciis Sedegad
rekonfigurirebuli sawarmo warmoebul produqts yidis,
gazrdili sabazro gavlena SesaZleblobas aZlevs produqtis
fasic gazardos. aseT sinergiul efeqts kolosiur sinergizms1948

uwodeben.
operaciuli sinergizmis zemoaRniSnuli ori gamovlineba

dadebiTad aisaxeba kompaniis finanseba da Rirebulebaze.
samomavlod, kombinaciaSi monawile sazogadoebas wilobrivi da
sasesxo kapitalis SeZena-SemoerTebisas SesaZlebloba aqvs
molaparakeba dabali fasiT awarmoos, radgan masStabis ekonomia
gadaxdisuunarobis risks sagrZnoblad amcirebs. masStabis
ekonomiisgan gansxvavebiT, moqmedebis sferos ekonomia
diversifikaciis gziT sawarmos riskebs amcirebs da, Sesabamisad,
mcirdeba kapitalis Rirebuleba.1949 es ukanaskneli amxsneli
faqtoria imisa, Tu ratom Sedis diversificireba,1950 rogorc
segmenti da meTodi, operaciuli sinergizmis maformirebel
elementTa kategoriaSi.

6.2.2. finansuri sinergizmi

finansuri sinergizmi, rogorc ekonomikuri sargeblis miRebis
meToduri saxe, kompaniis Semosavlebis potenciuri danakargebis
Semcirebas ukavSirdeba, romelic sawarmos doneze akumulirebuli
Tanxebis diversificirebiT miiRweva. is moicavs gakotrebis riskis
Semcirebas, sagadasaxado safarvelis efeqtur gamoyenebas an Sida
dafinansebis gazrdiT kapitalis Rirebulebis Semcirebas.1951

sagadasaxado efeqtis miRwevis perspeqtiva korporaciuli
kombinaciiT sawarmos restruqturizebis erT-erTi mamoZravebeli
faqtoria. sagadasaxado sistemis gamoyenebas ori ZiriTadi
motivatori udevs safuZvlad. pirveli firmis mier arsebuli
sagadasaxado sistemis rentabelur adaptirebaSi mdgomareobs.
meore, ekonomikuri sargeblis miReba SesaZlebelia saxelmwifos
mier iseTi korporaciuli SeZenis waxalisebiT, sadac
sagadasaxado regulaciebs liberaluri xasiaTi eqnebaT.1952

liberaluri sagadasaxado regulaciebi dasabegr odenobas
amcirebs, riTic saxelmwifo mewarme subieqtTaTvis optimalur
regulaciur panoramas qmnis. es sawarmoSi fulis dazogvasa da
firmis finansur zrdas uwyobs xels. anu saxezea sinergizmis
efeqti gamosavlianobis kuTxiT (e.w. output).

kapitalis RirebulebiTi mdgomareoba meore kategoriaa,
romelic finansuri sinergizmis simbiotiks warmoadgens.
kapitalis optimalur mdgomareobaSi formirebis miRweva
Rirebulebis SemcirebiT aris SesaZlebeli. Rirebulebis

1948 Collusive Synergy.
1949 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 39.
1950 ix. Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 47.
1951 Romano, Foundations of Corporate Law, 1993, P. 249.
1952 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 48.
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Semcirebis ori gansxvavebuli ofcioni arsebobs. kapitalis
dabali Rirebulebis konstantireba SesaZlebelia sawarmos
masStabebiT, romelic gadaxdisunarianobis riskis SemcirebiT
firmis risks amcirebs. es aris pirveli ofcioni. kapitalis
Rirebulebis Semcirebis meore meqanizmi diversificirebaSia,
romelic konglomerirebuli samewarmeo saqmianobis SemTxvevaSi,
firmis specifikur riskebs amcirebs.1953 Sesabamisad,
diversificirebas sinergetikuli sargeblis moxveWis potencia
aqvs.

kapitalis Rirebulebis Semcireba kapitalis monitoringis
xarjebis Semcirebidan generirdeba. Tu menejmentis funqciuri
datvirTva specializirebuli, an momsaxureba an produqti
kompleqsuria, menejmentis mimarT mesakuTreTa mxridan
monitoringis, magaliTad, gare auditis mowveviT ganxorcieleba
ufro rTuldeba, rac zrdis kapitalis xarjebs.1954 kompaniaTa
gaerTianeba da SeZena kapitalis makontroleblisa da mesakuTris
erTgvari gaigivebis gziT warmoebis Rirebulebis Semcirebas da
ekonomikuri sargeblis realizacias emsaxureba. monitoringis
xarjebis SemcirebiT kapitalis marTvis Rirebulebis Semcirebis
garda, kombinirebul sazogadoebaSi finansuri sinergizmis wyaros
kombinirebul sawarmoTa gaerTianebuli da, Sesabamisad, erTi
sawarmos mier meore sawarmos kapitalze xelmisawvdomoba
warmoadgens. kapitalis xelmisawvdomoba gansakuTrebiT
mniSvnelovania SerwymiT restruqturizaciis procesSi, rodesac
ekvaieri sawarmo msxvil kapitals flobs, riTic iZens an
erTiandeba sustad kapitalizirebul samizne kompaniasTan. aseT
SemTxvevaSi, diversifikacia susti kapitalizaciis mqone
sawarmosTvis xelmisawvdoms xdis iseT saxsrebs, romelic sxva
SemTxvevaSi misTvis xelmiuwvdomeli iqneboda.1955

1953 Frensch, The Social Side of Mergers and Acquisitions, 2007, P. 47-48.
1954 Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 17.
1955 sawarmosTvis diversificirebiT kapitalis martivi wvdoma aqtivTan, anu
inputTan asocirdeba. ix. Sankaran, Vishwanath, Diversification via Acquisition,2008, P. 17.
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VI. daskvna

saaqcio sazogadoebis restruqturizacia tranzaqciuli
kombinaciebis bazisze stagnaciuri ekonomikur-samarTlebrivi
garemo-pirobebSi SeuZlebelia. `praqtikas~ `Teoriis~ `miwodeba~
sWirdeba. SeZena/Serwymis gaazrebulad regulacias pirvelis
(praqtikis) analizi unda ganapirobebdes. `praqtikis~
demonstrirebas ki mzardi kapitalis bazari axorcielebs, romlis
ganviTareba upirobo safuZvelia korporaciaTa Soris
tranzaqciuli bumis gamosawvevad. Sedegad, saqarTveloSi
samarTlebrivi evoluciis Tu ara winapirobad, paralelur
reJimSi mainc, ekonomikur urTierTobaTa pozitiuri interaqciebi
da am urTierTqmedebaTa dinamikuri ganviTareba unda
ganisazRvros.

SeZena/Serwymis strategiaTa gamoyenebiT ss-is struqturul
elementebSi cvlilebebis preskrifcia M&A-is kompleqsurobis,
kombinaciaTa nairsaxeobisa da specifikuri sakorporacio-
sagadasaxado sawyisebis analitikuri kvlevisa da misi formaluri
Sesrulebis saxeobaTa analizze dayrdnobiT ganxorcielda.
kvlevis Sedegad gamoikveTa korporaciul kombinaciaTa
Sesrulebis is ZiriTadi strategiebi, romelic gansxvavebuli,
zogjer, modificirebuli formiT axdenen kapitaluri
sazogadoebis struqturul elementebze zegavlenas.
SeZena/Serwymis procesualuri qmedeba da posttranzaqciuli
Sedegi sxvadasxva samarTlebriv elements Seicavs.
restruqturizaciis motivi inherentis gare samarTlebrivi
urTierTobis, axali/damatebiTi investiciis mozidvis an kapitalis
diversificirebuli portfolios Seqmnis gzebis Ziebis dawyebis
safuZvels warmoadgens. tranzaqciis motivatori kombinaciis
Sedegis sinergiuli efeqtis perspeqtiul xedvaSi mdgomareobs.
sinergizmis miReba SeZenis, anu ekonomikuri  rentabelobis
samarTlebriv meTodTa, SesaZleblobaTa da industriul-
geografiuli arealis konsolidaciiT miiRweva. kvlevam naTelyo,
rom kompaniis mier sinergizmis, korporaciisa da aqcionerTa
keTildReobis zrdis miRwevisken mimaval gzaze ss-is strategiul
da organizaciul elementTa cvlilebis gareSe miznis miRweva
utopiuria. struqturul elementTa cvlileba korporaciaTa
aqtivobis erTi segmentis amsaxvelia. mis paralelur
samarTlebriv ganzomilebaSi SeZena/Serwymis strategiaTa
ganxorcielebis procesualuri sakiTxebia ganTavsebuli.

korporaciis struqturuli fenomenologia misi kompleqsuri
konstruqciis mqone mravalwaxnagian elementTa
korporaciulsamarTlebrivi da ekonomikur-marketingul
urTierTkavSirTa samewarmeo urTierTobad SeracxvaSi
mdgomareobs. urTierTqmedebaTa gaaqtiurebas organizaciuli
gardaqmnis praqticireba udevs safuZvlad. SeZenis/Serwymis
posttranzaqciuli Sedegia korporaciis finansuri da
aqcionerTa/xelmZRvanelTa uflebrivi restruqturizeba.
konkretulad Tu rogori organizaciuli struqturuli
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cvlilebebis safuZveli SeiZleba gaxdes M&A, es tranzaqciis
Sesrulebis meTodur midgomazea damokidebuli. rogorc gamoCnda,
zog SemTxvevaSi (magaliTad, aqciebis aqciebSi gacvlisas) icvleba
aqcionerTa struqtura, konkretuli mocemulobisas ki (magaliTad,
SeZena/SerwymisTvis ucxo kapitalis mozidva) - kapitalis
struqtura. aris SemTxveva (magaliTad, LBO), rodesac ss-is
tipologiuri Tu organizaciuli rekonstruqcia xorcieldeba.

SeZeniTi tranzaqcia korporaciuli strategiis nawilia,
romelic kompaniaTa mWidro integrirebidan generirebuli
sinergizmis efeqtsa da ekonomikuri masStabebis perspeqtivazea
damyarebuli. sinergizmi, anu ekonomikuri sargebeli sasurveli
integraciuli kavSiris Sedegia. sinergetikis preskrifcia
pretranzaqciul etapze Sesruldeba, xolo misi empiriuli kvleva
faqtobrivi monacemTa bazisze. pirvel SemTxvevaSi, is ganixileba
rogorc samizne sawarmos SeZenis motivatori da tranzaqciis
integrirebis potenciuri sargeblis maCveneblis EerTiani suraTis
Seqmnis meqanizmi. meore SemTxvevaSi, implementirebuli
tranzaqciis integrirebuli Sedegebi hipoteTurad gaanalizda.

saaqcio sazogadoebis substancia organizaciuli marTvisa da
organuli niSnebis ekonomikur-samarTlebrivi da dogmaturi
aspeqtebis praqtikuli kombinaciiT yalibdeba. korporaciis
finansuri da operaciuli restruqturizaciis konkretuli
segmentebis gaanalizebiT SesaZlebeli gaxda struqturuli
elementebis klasobrivi diferencireba, ramac ss-is subtipTa
mkveTri tipologiuri zRvari Seqmna. mewarme subieqtis ori
gansxvavebuli subtipis swori gamijvna maTi funqcionirebis
miznobriv jgufs naTlad warmosaxavs. funqcionirebis speqtrSi
funqciaTa miznobrivi determinaciis swori orientirebisTvis
aTvlis wertili abstraqtulad, magram zedmiwevniT gulmodgine
sizustiT unda ganisazRvros. `aTvlis wertilis~ gansazRvris
abstraqciis konstantireba normatiul ganzomilebaSi unda
adgendes im diapazons, romelSic samosamarTlo praqtikis
obieqturi da samarTliani  ganviTarebis kriteriumTa nebismieri
kombinacia WeSmariti marTlmsajulebis wyaro gaxdeba, vinaidan
saaqarTveloSi, am etapze, saaqcio sazogadoebebs Soris
tranzaqciuli urTierTobidan warmoSobili samosamarTlo davis
praqtika, jer jerobiT, ar arsebobs.1956

perspeqtivaSi, samosamarTlo marTlmsajulebis xelSewyobis
garda, kvleva cxadyofs, rom misi Sedegi praqtikuli saqmianobis
dawyebisas swori aTvlis wertilis moZiebis kompasia. swori
kautelaruli praqtikis genezisi da ganviTareba praqtikos-

1956 samosamarTlo praqtikis ararsebobis pirobebSi, korporaciul kombinaciaTa
kautelaruli praqtika 21-e saukunis saqarTveloSic damkvidrda. samwuxarod,
qarTuli korporaciuli mentalitetisa da kulturis arqonam SeuZlebeli
gaxada SeZena/Serwymis praqtikulad ganxorcielebuli monacemebis, Tundac
samecniero miznebisTvis, wvdoma. amitom, sasurvelia, korporaciuli kulturis
amaRleba korporaciuli marTvis kodeqsiTa da kapitalis bazris moTxovnebiT
ganxorcieldes.
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iuristTa `samuSao iaraRis~1957 `gamarTuli funqcionirebiT~
miiRweva, rac qveynis ekonomikuri stabilurobisa da sazogadoebis
preferenciaTa normalizebis sawindaria.

zemoaRniSnuli miznis miRwevis meqanizmi, rogorc kvlevis
Sedegi, erT Tezad SeiZleba gadmoices. Tezis metafora
disertaciis novatoruli xedvis pragmatuli aRqmiT Caisaxa. Tezis
metafora principia. is yoveli individis qmedebis saxelmZRvanelo
ideaa. idea SeiZleba TviTdakvirvebiT formulirebuli an
mowodebuli wyarodan momdinareobdes. `TviTdakvirveba~
Sesrulebuli kvlevaa. normatiuli abstraqcia ideis, rogorc
swori sawyisi orientiris aRebis damdgeni unikaluri
konstitucinaluri berketia. Sedegad, saqarTvelos `mewarmeTa
Sesaxeb~ kanonSi unda aisaxos, e.w. organizaciulobis principi,
romelic organizaciulobis Teoriidan generirdeba da ss-s sxva
kapitaluri (da ara marto kapitaluri) tipis subiqtTan
mimarTebasa da gamijnulobas naTels gaxdis.

principi garemobaTa interaqciebiT Camoyalibebuli
saxelmZRvanelo ideaa. urTierTmoqmedi garemoebebi iyofa Sida da
gare interaqciebad. pirvel rigSi moiazreba ss-is organuli
niSnebi, xolo am niSnebiT formirebuli ss-is sxva mewarme
subieqtTan korporaciulsamarTlebriv qmedebaTa SeZena/Serwymis
interaqcia, romelic kapitalis meorad bazarze sruldeba, gare
interaqcias ayalibebs. meore SemTxvevaSi ideis formirebas
sakorporacio samarTlisa da kapitalis bazris samarTlis
urTierTzegamvleni qmedeba ganapirobebs. misi normatiul
abstraqciaSi warmosaxva pirdapiri etimologiuri preskrifciiT
kanonSemoqmedebiT areals cdeba. logikuria, rom is unda
CaiSalos misi substanciis (Semadgenlobis) organul elementebad,
romelTa sakanonmdeblo korelacia iuridiuli mecnierebaSi,
Zalian martivad, principad aRiqmeba.

ideis Semadgenlobis maformirebeli damatebiTi strategiuli
elementi wilis aqciaTa saSualebiT ekonomikuri brunvis
samarTlebrivi reJimi, marTvis imperatiuli centralizeba anu
sakuTrebisa da kontrolis intrinsikuli gamijvna da
korporaciuli kulturis1958 arsia.1959

praqtikis swor principze ageba kautelarizmisa da
samosamarTlo samarTlis diskreciul ganzomilebas
SemosazRvravs, romlis `Sida sazRvrebSi~ lavirebis sruli
Tavisufleba nebis avtonomiasa da samarTalSefardebiTi
saqmianobis sxva principebiT Semofarglul diapazonSia. es ki
xels Seuwyobs sakorporacio samarTlis principuli miznis,
optimaluri organizaciuli normatiuli wesrigis SeqmniT

1957 e.i. normatiuli masalis.
1958 igulisxmeba arasakredito portfolios finansur dokumentTa (da ara
komerciul saidumloebaTa)  gaxsniloba, sajaro xelmisawvdomoba da
tranzaqciaTa gamWvirvaled ganxorcieleba.
1959 SemadgenlobaSi Sedis iuridiuli piris statusi, pasuxismgeblobis
SezRudva da kapitalis wilebad (aqciebad) dayofa, rac ukve
gaTvaliswinebulia. Sedegad, maTze apelireba ar moxda.
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mmarTvelobiTi xarjebis Semcirebas1960 da investirebuli
kapitalidan amonagebis maqsimirebas.

dabolos, mewarmeTa Sesaxeb kanonis de lege ferenda varianti
aucileblad unda mijnavdes erTmaneTisgan SeZenis klasikur:
qonebriv da wilobriv saxeebs, ramdenadac maTi Sinaarsobrivi
datvirTva gansxvavebul korporaciul samarTlebriv da
sagadasaxadosamarTlebriv Sedegebs ganapirobebs. gamijvna ss-is
saerTo krebis kompetenciaTa farglebSi unda Sesruldes.
damateba praqtikos iuristebs tranzaqciis tipis da misi
formirebis sworad gansazRvris SesaZleblobas miscems, xolo
mewarme subieqts – meti ekonomikuri sargeblis realizebis Sanss.

arsebobs Zveli Cinuri hipoteTuri survili: `Sen SeiZleba
saintereso epoqaSi icxovro~. mesame piris mimarT es survili
rogorc dadebiTi, ise uaryofiTi konteqstiT SeiZleba iqnes
gamoyenebuli. SeZena/SerwymiT saaqcio sazogadoebis
restruqturizaciis Sedegi, SesaZloa, orive mimarTulebas
daemTxves. nebismier SemTxvevaSi, is epoqisTvis saintereso
Canawers Seqmnis.

1960 Goshen,Ovsky, The Essential Role of Securities Regulation, Duke L. J., No. 4, Vol. 55, 2006, P.
751.
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