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abreviaturebi da Semoklebani 
 
 
ix.             ixile 
red.           redaqtori 
sSk            saqarTvelos Sromis kodeqsi 
ssk            saqarTvelos samoqalaqo kodeqsi 
sssk           saqarTvelos samoqalaqo saproceso kodeqsi 
Sead.          Seadare 
 
 
CEACR                Committee of Experts on the Application of the Conventions and  

                             Recommendations  
CFA                   Committee on Freedom of Association      

CJEU                 Court of Justice of the European Union 
DCFR                  The Draft Common Frame of Reference 
ILO                       International Labour Organization 
 
 
dasaqmebisa da SromiTi saqmianobis sakiTxebTan mimarTebiT Tanabari 
mopyrobis Sesaxeb 2000 wlis 27 noembris sabWos 2000/78/EC CarCo 
direqtiva - `CarCo direqtiva”  
 
rasobrivi Tu eTnikuri warmomavlobis miuxedavad pirTa Tanabari 
mopyrobis principis uzrunvelmyofi 2000 wlis 29 ivnisis sabWos 
2000/43/EC direqtiva - `rasobrivi Tanasworobis direqtiva”  
 
dasaqmebisa da saqmianobis sakiTxebTan mimarTebiT mamakacisa da 
qalis Tanabari SesaZleblobebisa da Tanabari mopyrobis principis 
ganxorcielebis uzrunvelmyofi 2006 wlis 5 ivlisis 
evroparlamentisa da sabWos 2006/54/EC direqtiva - `2006 wlis 
Sesworebuli direqtiva” 
 
Sromis saerTaSoriso organizaciis 1951 wlis konvencia Tanabari 
anazRaurebis Sesaxeb (#100) – me-100 kovencia; 
 
Sromis saerTaSoriso organizaciis 1958 wlis konvencia (dasaqmebasa 
da saqmianobaSi) diskriminaciis Sesaxeb (#111) – 111-e konvencia. 
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I. Sesavali 
 
Sromis samarTlis mizani dasaqmebulis dacvaa.1 dasaqmebuli  
aRiarebulia SromiTi urTierTobis „sust mxared“.2 SromiTi 
urTierTobisaTvis bunebrivad damaxasiaTebeli disbalansi qmnis 
subieqtebs Soris uflebaTa struqturul asimetrias. 
SromiTsamarTlebrivi wesrigis funqcia ki arsebuli asimetriis 
SezRudva da neitralizebaa.3 adgens ra „mxareTa moqmedebis 
SezRudvis farglebs“,4 upiratesad dasaqmebulis dasacavad Sromis 
samarTali iTvaliswinebs imperatiul normebs. maT Sorisaa 
diskriminaciis akrZalva. 
 
diskriminaciis akrZalvis principis warmoSoba sazogadoebaSi 
farTod gaziarebul fundamentur `moralur~5 Rirebulebebs 
ukavSirdeba. am Rirebulebebis sawinaaRmdego qmedebebze 
demokratiuli sazogadeobis reaqcia diskriminaciis amkrZalavi 
kanonmdeblobis miRebaSi gamoixata.6 samarTlis es dargi adamianTa 
uflebebis dacvis sferos miekuTvneba,7 romelmac, problemis 
aqtualurobis gaTvaliswinebiT asaxva SromiTi urTierTobis 
maregulirebel normebSic hpova.8  
 
dResdReobiT, SromiTi diskriminaciis akrZalvis instituti 
Tanamedrove Sromis samarTlis ganuyofeli komponentia. `SromiTi 
diskriminaciis samarTali~ samarTlis dinamikuri mimarTulebaa, 

                         
 
1 ix. mag., Langille B., Labour Law’s Back Pages, Boundaries and Frontiers of Labour Law, Goals and 

Means in the Regulation of Work, Davidov G., Langille B., (Ed.), Oxford and Portland, Oregon, 2006, 13-37. 
kereseliZe d., adeiSvili l., saqarTvelos Sromis kodeqsis proeqti da 
kontinenturi evropis qveynebis Sromis samarTlis zogierTi ZiriTadi principebi, 
„qarTuli samarTlis mimoxilva~ #:6/1-2003.   
2 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, iv. 
javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 
fakulteti, Tbilisi, 2010, 101, http://law.tsu.ge/data/file_db/faculty-law-public/sofio_chachava.pdf, 

[25.12.2018]. ix. aseve uzenaesi sasamarTlos 2010 wlis 28 aprilis gadawyvetileba 
saqmeze #as-864-1150-09.  
3 Goldin A., Global Conceptualizations and Local Constructions of the Idea of Labour Law, The Idea of 

Labour Law, Davidov G., Langille B., (Ed.), Oxford University Press, 2011, 70. 
4 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 7. 
5 Edward D., Non-Discrimination as a Legal Concept, Non-Discrimination in Eurpean Private Law, Schulze 

R., (Ed.), Mohr Siebeck, 2011, 3 
6
 Brest P., In Defence of the Antidiscrimination Principle, Foundations of Employment Discrimination Law, 

Donohue J. (Ed.), New York, Oxford University Press, 1997, 17.     
7 mag., ix. Ontiversos M., Employment Discrimination, Human Rights in Labour and Employment 

Relations: International and Domestic Perspectives, Gross J., Compa L., (Ed.), Labour and Employment 

Relations Association, 2009, 196-198.     
8
 Sural N., Islamic Outfits in the Workplace in Turkey, A Muslim Majority Country, Comparative Labor Law 

& Policy Journal, Spring, 2009, 10. 

http://law.tsu.ge/data/file_db/faculty-law-public/sofio_chachava.pdf
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romlis ganviTarebas, zogadad, sazogadoebaze, konkretulad ki 
biznessa da samuSaos Semsrulebelze didi gavlena aqvs.9 
 
gansxvavebiT kontinenturi evropis zogierTi qveynisgan, sadac 
SromiTi urTierTobebi samoqalaqo kodeqsiTaa mowesrigebuli,10 
saqarTveloSi  Sromis samarTlis ZiriTadi wyaro Sromis kodeqsia. 
igive unda iTqvas SromiT urTierTobebSi diskriminaciis 
akrZalvasTan mimarTebiTac.11 2006 wlamde moqmedi 1973 wlis Sromis 
kanonTa kodeqsi ar moicavda diskriminaciis akrZalvis princips.12 
SromiTi diskriminaciis akrZalva zogadad ucxo iyo socialisturi 
sabWoTa samarTlebrivi sistemisTvis.13 2006 wels, saqarTveloSi 
axali Sromis kodeqsis miRebis Semdgom, qarTuli Sromis 
bazrisaTvis aqamde ucnobi SromiTi diskriminaciis akrZalvis 
principi amoqmedda.14 SromiTi diskriminaciis akrZalvis regulireba 
kidev ufro daixvewa 2013 wlis ivlisSi saqarTvelos Sromis 
kodeqsSi Sesuli cvlilebebis ZaliT.15 igi warmoadgens siaxles 

                         
 
9
 Mcdonald J., Ravitch F., Sumners P., Employment Discrimination Law, Problems, Cases and Critical 

Perspectives, New Jersey, Pearson Prentice Hall, 2006, Preface.   
10 ix. kereseliZe d., adeiSvili l., saqarTvelos Sromis kodeqsis proeqti da 
kontinenturi evropis qveynebis Sromis samarTlis zogierTi ZiriTadi principebi.  
11 sagulisxmoa aseve `diskriminaciis yvela formis aRmofxvris Sesaxeb~ 
saqarTvelos kanoni, romelic aseve vrceldeba SromiTi diskriminaciis mimarT. 
gamoqveynebulia 2014 wlis 7 maiss saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/2339687?publication=1.   
12 Sromis kanonTa kodeqsSi mocemuli iyo SromiTi diskriminaciis regulirebis 
erTgvari mcdeloba. me-17 II muxlis Tanaxmad, `samuSaod miRebisas dauSvebelia 
adamianis uflebaTa pirdapiri Tu arapirdapiri SezRudva an upiratesobis miniWeba 
rasis, kanis feris, enis, sqesis, religiis, politikuri da sxva Sexedulebebis, 
erovnuli, eTnikuri da socialuri kuTvnilebis, warmoSobis, qonebrivi da 
wodebrivi mdgomareobisa da sacxovrebeli adgilis mixedviT“. miTiTebuli norma 
diskriminaciis akrZalvis erTi fragmentia, romelic vrceldeboda mxolod 
samuSaod miRebis procesze da SromiTi urTierToba ar Tavsdeboda diskriminaciis 
akrZalvis moqmedebis sferoSi. 
13

 Bliss A., Proletariat to Perestroika: A Comparison of Labor law in The Soviet Union and The Russian 

Federation, Comparative Labor Law & Policy Journal, Winter, 1997, 18; Ivanov S., Proletariat Labour Law in 

Socialist Countries: Three Issues of General Theory, Comparative Labor Law & Policy Journal, Fall, 1989, 

11. ix. aseve, mag., germaniis federaciuli respublikis da germaniis demokratiul 
respubilikis Sromis samarTlebriv sistemaTa unifikaciasTan dakavSirebuli 
problemebi, Wiess M., The Transition of Labor Law and Industrial Relations: The Case of German 

Unification – A Preliminary Perspective, Comparative Labor Law & Policy Journal, Fall, 1991, 13. 
14 gamoqveynebulia 2006 wlis 19 ivniss saqarTvelos sakanonmdeblo macneSi, #23, 
nawili I. 2010 wlis 27 dekembridan amoqmedda saqarTvelos organuli kanoni 
`saqarTvelos Sromis kodeqsi~. gamoqveynebulia 2010 wlis 27 dekembers 
saqarTvelos sakanonmdeblo macneSi, #75, nawili I.   
15 gamoqveynebulia 2013 wlis 4 ivliss saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/1951529?publication=0#DOCUMENT:1;. 
kanonmdeblobis daxvewaSi igulisxmeba diskriminaciis akrZalvis gavrceleba 
winasaxelSekrulebo urTierTobis mimarT, daculi safuZvlebis dazusteba, 

https://matsne.gov.ge/ka/document/view/2339687?publication=1
https://matsne.gov.ge/ka/document/view/1951529?publication=0#DOCUMENT:1;
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qarTul Sromis samarTalSi da am institutis momwesrigebeli 
normebis sworad gamoyenebas SromiTi urTierTobis subieqtebisaTvis 
arsebiTi mniSvneloba aqvs. 
 
zogadad antidiskriminaciuli kanonmdeblobis mizania 
diskriminaciis aRmofxvra. mocemuli mizani, erTi mxriv, 
kanonmdeblobis Semdgomi darRvevis prevenciiTa da meore mxriv, 
dafiqsirebuli darRvevis Sedegad dazaralebuli individis 
saTanado uflebrivi reabilitaciiT miiRweva. SromiTi 
diskriminaciis amkrZalavi kanoni Seiqmna, raTa individma 
diskriminaciis Sedegad xelyofili ufleba aRidginos. kanonis ufro 
zogadi mizani damsaqmeblis davaldebulebaa, rom daicvas 
diskriminaciis akrZalvis principi.16 SromiT urTierTobaSi 
diskriminaciuli mopyrobis samarTlebrivi Sedegi _ iuridiuli 
sanqcia _ or jgufad iyofa: pirvel jgufs miekuTvneba 
samoqalaqosamarTlebrivi moTxovnebi, meores ki _ sisxlis1718 da 
administraciulsamarTlebrivi19 sanqciebi.20 SromiTi diskriminaciis 
samoqalaqosamarTlebrivi Sedegi afuZnebs urTierTobis subieqtebs 
Soris garkveul ufleba-movaleobebs. imisaTvis, rom 
kerZosamarTlebrivi urTierTobis monawilem ganaxorcielos 
konkretuli moTxovna, igi unda emyarebodes kanoniT gansazRvrul 
moTxovnis safuZvels. moTxovna aris is, risi miRwevac surs pirs, 
romlis uflebac dairRva, xolo moTxovnis safuZveli aris kanonis 

                                                                           
 
mtkicebis tvirTis axleburad gansazRvra, profesiuli kavSiris wevrobis niSniT 
diskriminaciis akrZalvis specialuri normebis daweseba.   
16

 Dobbin F., The Social Sciences: Do The Social Sciences Shape Corporate Anti-Discrimination Practice?: 

The United States and France, Comparative Labor Law & Policy Journal, Spring, 2002, 5.  
17 mag., Sveicaria, Sommer U., Labor and Employment Law in Switzerland, International Labor and 

Employment Law, Berkowitz P., Reitz Etgen A., Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), 

United States of America, American Bar Association, 2008, 339; safrangeTi, Schmidt F., Discrimination 

Because of Sex, Discrimination in Employment, Schmidt F., Blanpain R., (Ed.), Almqvist & Wiksell 

International, Stockholm, 1978, 156; italia, Treu T., Italy, Equality and Prohibition of Discrimination in 

Employment, Blanpain R., (Ed.), Bulletin of Comparative Labour Relations, Bulletin 14-1985, Kluwer Law 

and Taxation Publishers, Deventer, the Netherlands, 1985, 145. 
18 kontinenturi samarTlebrivi sistemis araerTi qveynis kanonmdeblobis msgavsad, 
saqarTveloSi diskriminaciuli qmedeba sisxlis samarTlis regulirebis 
farglebSic eqceva. ix. saqarTvelos sisxlis samarTlis kodeqsis 142-e, 1421-e 1422-e 
da 169-e muxlebi. 
19 ix. mag., Douka V., Labour Law in the Eastern Mediterranean: Employment Discrimination: Prohibition 

of Discrimination: Law and Law Cases, Comparative Labor Law & Policy Journal, Winter, 2009, 6. 
saqarTvelos administraciul samarTaldarRvevaTa kodeqsis Tanaxmad, 
samarTaldarRvevas warmoadgens organizaciis Tanamdebobis piris mier Sromis 
kanonmdeblobisa da Sromis dacvis wesebis darRveva (42-e muxli).  
20

 Nagy L., Hungary, Equality and Prohibition of Discrimination in Employment, Blanpain R., (Ed.), Bulletin 

of Comparative Labour Relations, Bulletin 14-1985, Kluwer Law and Taxation Publishers, Deventer, the 

Netherlands, 1985, 141.  
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norma, romlis meSveobiTac uflebamosil pirs SeuZlia 
ganaxorcielos Tavisi moTxovna - aRidginos darRveuli ufleba.21 
 
naSromis mizania diskriminirebuli piris samoqalaqo moTxovnaTa 
identificireba, maTi safuZvlebisa da farglebis gansazRvra. 
amasTan, naSromi miznad isaxavs daadginos moTxovnis ganxorcielebis 
gamomricxavi garemoebebi da calkeuli winapirobebi, romlebzec 
aris damokidebuli moTxovnaTa warmatebiT ganxorcieleba. naSromi 
ar ikvlevs diskriminaciis dadasturebis miznebisaTvis faqtobriv 
garemoebaTa da mtkicebulebaTa urTierTmimarTebis sakiTxs. kvlevis 
procesSi gaanalizebulia hipoTezurad dadasturebuli SromiTi 
diskriminaciis samoqalaqosamarTlebrivi Sedegi - diskriminirebuli 
piris moTxovnebi, xolo mtkicebis tvirTis ganawilebis sakiTxi 
Seswavlilia, rogorc moTxovnis ganxorcielebis winapiroba. 
amdenad, naSromis Seswavlis sagans ar warmoadgens konkretulad 
rogor unda damtkicdes diskriminaciis mimTiTebeli esa Tu is 
garemoeba.  
 
naSromi ar ikvlevs SromiTi diskriminaciis Sedegad dainteresebuli 
individis mier saxelmwifos organoSi Sesabamisi moTxovnebis 
wardgenis SesaZleblobas, meqanizmis efeqturobasa da samarTlebriv 
maxasiaTeblebs.22 aseTs saqarTvelos Sromis samarTali ar icnobs. am 
meqanizmis garkveuli gamovlinebaa `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanoniT gansazRvruli saxalxo 
damcvelis uflebamosileba, ganixilos diskriminaciuli qmedebis 
ganxorcielebasTan dakavSirebuli piris saCivari. naSromSi ar aris 
ganxiluli saCivris Taviseburebani, SesaZlo samarTlebrivi Sedegebi 
da maTi efeqturoba. 
 
erTmaneTisgan unda gaimijnos diskriminaciis akrZalva zogadad 
SromiT bazarze da SromiT urTierTobaSi.23 naSromis mizani SromiT 
urTierTobebSi gamovlenili diskriminaciasTan dakavSirebuli 
samoqalaqosamarTlebrivi Sedegebis Seswavlaa. kvlevis farglebs 

                         
 
21 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
12-104.  
22 igulisxmeba saxelmwifos kompetenturi organo, romelic uflebamosilia 
ganixilos diskriminaciis davasTan dakavSirebuli davebi. es praqtika 
gavrcelebulia ZiriTad angloamerikul samarTlebrivi sistemis qveynebSi. mag., ix. 
aSS-Si Equal Employment opportunity Commission, ix.  Aaron B., Discrimination Based on Race, Color, 

Ethnicity and National Origin, Discrimination in Employment, Schmidt F., Blanpain R., (Ed.), Almqvist & 

Wiksell International, Stockholm, 1978, 72; did britaneTSi - Equality and Human Rights Commission, 

ix. Davies A.C.L., Perspectives on Labour Law, Second Edition, Law in Context, Cambridge University 

Press, 2009, 135. 
23

 Egger J., European Communities, Equality and Prohibition of Discrimination in Employment, Blanpain R., 

(Ed.), Bulletin of Comparative Labour Relations, Bulletin 14-1985, Kluwer Law and Taxation Publishers, 

Deventer, the Netherlands, 1985, 44.  
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miRmaa mag., kanonmdeblobiT gaTvaliswinebuli diskriminaciuli 
normebi da misgan gamomdinare individis uflebebi.24 
 
SromiTi diskriminaciis davisas samoqalaqo moTxovnaTa dadgena 
kerZosamarTlebrivi urTierTobis maregulirebeli saqarTvelos 
kanonmdeblobis, sasamarTlo praqtikis analizisa da evropis 
zogierTi qveynis Sromis kanonmdeblobasTan Sedarebis safuZvelze 
xorcieldeba. calkeul sakiTxTan mimarTebiT ganxilulia aSS-is 
Sromis samarTliT dadgenili wesrigi. amdenad, naSromis 
meTodologiuri kvlevis safuZvlad gamoyenebulia zogadmecnieruli 
– istoriuli, specialuri - dogmaturi da normatiuli, da 
SedarebiTsamarTlebrivi kvlevis meTodi.    
 
saqarTvelo Sromis saerTaSoriso organizaciis (ILO) wevria. ILO 
aris gaerTianebuli erebis specializebuli organo, romlis 
ZiriTadi funqciaa konvenciebisa da rekomendaciebis formiT 
saerTaSoriso Sromis standartebis SemuSaveba.25 am momentisaTvis 
saqarTvelos ratificirebuli aqvs ILO-s 18 konvencia.26 maT Sorisaa 
ILO-s ori fundamenturi27 konvencia: 1951 wlis konvencia Tanabari 
anazRaurebis Sesaxeb (#100) da 1958 wlis konvencia (dasaqmebasa da 
saqmianobaSi) diskriminaciis Sesaxeb (#111). orive konvencia 
ratificirebulia saqarTvelos parlamentis mier.28 Sesabamisad, 
kvleva efuZneba zemoaRniSnuli konvenciebisa da ILO-s konvenciebisa 
da rekomendaciebis gamoyenebis Sesaxeb eqspertTa komitetis (CEACR) 
ganmartebebis analizs. konkretulad profesiuli kavSiris wevrobis 
niSniT diskriminaciis Sesaxeb sakiTxze msjelobisas Seswavlilia 

                         
 
24

 Servais J.M., International Labour Law, Kluwer Law International, 2014, 141. 
25 ILO-s Sesaxeb ix. bodone q., saerTaSoriso Sromis standartebi da maTi gamoyeneba 
erovnul doneze, saqarTvelos Sromis samarTali da saerTaSoriso Sromis 
standartebi, baqaquri n., Todria T., SveliZe z., (red.), saxelmZRvanelo 
mosamarTleebis, iuristebisa da samarTlis pedagogebisaTvis, Sromis 
saerTaSoriso organizacia, Tbilisi, 2017, 49-52.  
26 saqarTvelos mier Sromis saerTaSoriso organizaciis ratificirebuli 
konvenciebis CamonaTvali ix. SveliZe z., Sesavali, saqarTvelos Sromis  samarTali 
da saerTaSoriso Sromis standartebi, 24. saqarTvelos parlamentis 2017 wlis 7 
noembris dadgenilebiT, ratificirebuli iqna Sromis saerTaSoriso organizaciis 
#144-e konvencia `Sromis saerTaSoriso standartebis ganxorcielebis xelSewyobis 
mizniT sammxrivi konsultaciebis Sesaxeb“. gamoqveynebulia 2017 wlis 2 noembers 
saqarTvelos sakanonmdeblo macnes veb-portalze, 
https://matsne.gov.ge/ka/document/view/4232999?publication=0.   
27 fundamenturi konvenciebis CamonaTvali ix. SveliZe z., Sesavali, saqarTvelos 
Sromis  samarTali da saerTaSoriso Sromis standartebi, 24. ILO-s rva 
fundamenturi konvencia ratificirebulia saqarTvelos parlamentis mier.  
28 me-100 konvencia ratificirebulia saqarTvelos parlamentis 1996 wlis 29 maisis 
#153 dadgenilebiT. ZalaSi Sesvlis TariRi 1997 wlis 22 ivnisi. 111-e konvencia 
ratificirebulia saqarTvelos parlamentis 1995 wlis 4 maisis #738-11s 
dadgenilebiT. ZalaSi Sesvlis TariRi 1997 wlis 22 ivnisi.   

https://matsne.gov.ge/ka/document/view/4232999?publication=0
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ILO-s kidev erTi sazedamxedvelo organos – gaerTianebis 
Tavisuflebis komitetis (CFA) daskvnebi.29   
 
kvleva aseve efuZneba SromiTi diskriminaciis akrZalvis sferoSi 
evropuli kavSiris samarTlisa da evropuli kavSiris iurisdiqciis 
farglebSi moqmedi evropuli kavSiris marTlmsajulebis 
sasamarTlos (CJEU) praqtikaSi damkvidrebuli midgomebis 
SedarebiTsamarTlebriv analizs. saqarTvelo ar aris evropuli 
kavSiris wevri saxelmwifo. Sesabamisad, evropuli kavSiris 
direqtivebs saqarTveloSi savaldebulo Zala ar aqvT. Tumca, 
naSromis miznebidan gamomdinare, aucilebelia evropuli kavSiris 
farglebSi damkvidrebuli standartebis Seswavla. aRniSnuli 
ganpirobebulia, pirvel yovlisa, im garemoebiT, rom evropuli 
kavSiris samarTlis wvlili zogadad SromiTi diskriminaciis 
institutis ganviTarebis TvalsazrisiT uaRresad didia. SromiTi 
diskriminaciis akrZalvis ideis pozitiuri ganviTareba evropis 
doneze evropuli kavSiris damsaxurebiT ganxorcielda.30  
 
gasaTvaliswinebelia saqarTvelosa da evropul kavSirs Soris 
gaformebuli asocirebis Sesaxeb SeTanxmebac.31 am dokumentis 
Tanaxmad, saqarTvelo iRebs valdebulebas gansazRvrul vadebSi 
etapobrivad dauaxlovos erovnuli samarTali evropuli kavSiris 
kanonmdeblobas. asocirebis Sesaxeb SeTanxmeba iTvaliswinebs 
evropuli kavSiris samarTlebrivi instrumentebis CamonaTvals 
harmonizaciis konkretuli vadebis miTiTebiT.32 SromiT 
urTierTobebTan dakavSirebiT evropuli kavSiris direqtivebisa da 
regulaciebis CamonaTvali dajgufebulia sami sferos mixedviT da 
erT-erTi mimarTuleba konkretulad exeba SromiTi diskriminaciis 

                         
 
29 ILO-s sazedamxedvelo organiebis Sesaxeb ix. bodone q., 90-112. 
30 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, samarTlis Jurnali, 2012, #2, 242, Semdgomi miTiTebiT: 
239, Semdgomi miTiTebiT: Kilpatrick C., Emancipation Through Law or the Emasculation of Law? The 

Nation-State, the EU, and Gender Equality at Work, Labour Law in an Era of Globalization, Conaghan J., 

Fischl R., Klare K., (Ed.), New York, Oxford University Press, 2002, 493. zogierTi mecnieris 
azriT, evropuli kavSiris antidiskriminaciul kanonmdeblobaze SeiniSneba aSS-is 
Sromis samarTlis garkveuli gavlena, rac, ZiriTadad, exeba SezRuduli 
SesaZleblobis safuZvliT diskriminaciis regulirebas. iqve, Semdgomi miTiTebiT:  
Fahlbeck R., Mulder B.J., Sweden, International Labour and Employment Laws, Keller W., Darby T., (Ed.), 

Volume IIA, 3
rd

 Edition, (Covering through 2007), Additional Economies (EU and Other European), 

Chicago, BNA Books, 2008,19-86. 
31 erTi mxriv, saqarTvelosa da meore mxriv, evrokavSirs da evropis atomuri 
energiis gaerTianebas da maT wevr saxelmwifoebs Soris asocirebis Sesaxeb 
SeTanxmeba. gamoqveynebulia 2014 wlis 11 seqtembers saqarTvelos sakanonmdeblo 
macnes veb-portalze, https://matsne.gov.ge/ka/document/view/2496959. 
32 konkretul direqtivebTan mimarTebiT harmonizaciis vadebi gansxvavebulia da 
meryeobs samidan cxra wlamde. 

https://matsne.gov.ge/ka/document/view/2496959
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akrZalvas. evropuli kavSiris direqtivebTan harmonizacia da Sida 
kanonmdeblobis evropul kanonmdeblobasTan SesabamisobaSi moyvana 
qveynis samarTlebrivi ganviTarebis procesis aucilebeli nawilia. 
Sesabamisad, evropuli kavSiris samarTlis gavlena saqarTvelos 
Sromis kanonmdeblobebis Semdgom ganviTarebaze udavoa.   
 
1975 wlidan dRemde, evropuli kavSiris farglebSi miRebulia 
SromiT urTierTobebSi diskriminaciis amkrZalavi araerTi 
direqtiva. maT Soris winamdebare naSromis miznebisaTvis 
relevanturia dReis mdgomareobiT ZalaSi myofi Semdegi direqtivebi: 
dasaqmebisa da SromiTi saqmianobis sakiTxebTan mimarTebiT Tanabari 
mopyrobis Sesaxeb 2000 wlis 27 noembris sabWos 2000/78/EC CarCo 
direqtiva (SemdgomSi _ `CarCo direqtiva”)33, rasobrivi Tu eTnikuri 
warmomavlobis miuxedavad pirTa Tanabari mopyrobis principis 
uzrunvelmyofi 2000 wlis 29 ivnisis sabWos 2000/43/EC direqtiva 
(SemdgomSi _ `rasobrivi Tanasworobis direqtiva”)34, dasaqmebisa da 
saqmianobis sakiTxebTan mimarTebiT mamakacisa da qalis Tanabari 
SesaZleblobebisa da Tanabari mopyrobis principis ganxorcielebis 
uzrunvelmyofi 2006 wlis 5 ivlisis evroparlamentisa da sabWos 
2006/54/EC direqtiva (SemdgomSi _ `2006 wlis Sesworebuli 
direqtiva”)35. naSromSi Seswavlilia miTiTebuli direqtivebi da 
CJEU-s ganmartebebi am direqtivebTan dakavSirebiT. 
 
naSromi Sedgeba eqvsi Tavisgan. I Tavi warmoadgens Sesavals.  
 
SromiTi diskriminaciis samarTalSi dasaSvebi samoqalaqo 
moTxovnebis identificirebamde, mizanSewonilia moTxovnis 
samarTlebrivi safuZvlebis Seswavla. II TavSi ganxilulia 
diskriminaciis akrZalvis mizani da arsi. SromiTi diskriminaciis 
miznis kvlevisas gaanalizebulia SromiTi diskriminaciisgan dacvis 
fundamenturi aspeqti da misi urTierTmimarTeba damsaqmeblis 
saxelSekrulebo TavisuflebasTan. diskriminaciis akrZalvis arsis 
Sesaxeb msjelobisas ganxilulia diskriminaciis formebi, saxeebi da 
daculi niSnebi. amave TavSi gansazRvrulia SromiTi diskriminaciis 
akrZalvis farglebi.  
 
SromiTi diskriminaciis akrZalvis samarTali iTvaliswinebs 
gamonaklisebs, romlebic gamoricxavs samoqalaqo moTxovnaTa 
realizacias. Sesabamisad, samoqalaqo moTxovnaTa ganxilvamde, 
naSromis III TavSi Seswavlilia gamonaklisebi diskriminaciis 

                         
 
33 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1575008722491&uri=CELEX:32000L0078 
34 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1575008865906&uri=CELEX:32000L0043 
35 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1575008963283&uri=CELEX:32006L0054 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1575008722491&uri=CELEX:32000L0078
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1575008865906&uri=CELEX:32000L0043
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1575008963283&uri=CELEX:32006L0054
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akrZalvis wesisgan, rogorc moTxovnis ganxorcielebis gamomricxavi 
Sesagebeli. 
  
IV Tavi eTmoba SromiTi diskriminaciis samoqalaqo samarTliT 
mowesrigebul samarTlebriv Sedegebs. SromiTi diskriminaciis 
akrZalvis farglebisa da diskriminaciuli mopyrobis Sinaarsidan 
gamomdinare samoqalaqo moTxovnebi gamijnulia SromiTi 
urTierTobis etapebis mixedviT. TiToeuli etapis farglebSi 
ganxilulia yvela is samoqalaqo moTxovna, romelic SesaZloa 
gaaCndes diskriminaciis adresats.  
 
samoqalaqo moTxovnebis identificirebis Sedegad, naSromis V Tavi 
eZRvneba samoqalaqo moTxovnaTa ganxorcielebasTan dakavSirebul 
sakiTxebs. Tavadapirvelad ganxilulia samuSao adgilze 
diskriminaciuli mopyrobis Sedegad arsebuli moTxovnis subieqti da 
adresati. amasTan, gaanalizebulia moTxovnaTa ganxorcielebis iseTi 
winapirobebi, rogoricaa samoqalaqo sarCelis xandazmulobisa da 
mtkicebis tvirTis problema. 
 
naSromis VI TavSi - daskvnaSi Sejerebulia ganxorcielebuli 
kvlevis Sedegebi. ZiriTadi Semajamebeli Tezisebis saxiT 
warmodgenilia identificirebuli samoqalaqo moTxovnebi, maTi 
farglebi, aseve moTxovnis warmatebiT gansaxorcieleblad 
gasaTvaliswinebeli winapirobebi da gamomricxavi garemoebebi. 
qarTul samarTlebriv sivrceSi ararealizebad moTxovnebTan 
mimarTebiT xazgasmulia sakanonmdeblo cvlilebebis saWiroeba.   
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II. SromiTi diskriminaciis akrZalva 
 
1. SromiTi diskriminaciis akrZalvis mizani 
 
1.1 SromiTi diskriminaciisgan dacva dasaqmebulis fundamenturi 
ufleba 
 
termini „diskriminacia“36 laTinuri warmomavlobisaa37.38 sityvis 
mniSvnelobaa `gansxvavebis ganxorcieleba“.39 igi gulisxmobs 
negatiur40 konteqstSi garkveuli niSnis mixedviT adamianTa 
gansxvavebas41 samarTlebriv, socialur an ekonomikur 
urTierTobebSi.42 diskriminaciis akrZalvis koncefcia warmoiSva 
Tanasworobis ideidan. Tanasworuflebianobis arsia adamianTa mimarT 
Tanabari mopyroba da individTaTvis Tanabari wvdomis uzrunvelyofa 
iseTi socialuri sikeTis mimarT, rogoricaa, mag., samuSao, 
ganaTleba, janmrTelobis dacva.43  
 
diskriminacia gulisxmobs Tanabar pirobebSi myofi ori piris 
SemTxvevaSi uTanasworo mopyrobas erT-erTis sasargeblod, 

                         
 
36 inglisurad – "discrimination", frangulad – "discrimination", germanulad – 
"diskriminierung",  italurad – "discriminazione". 
37

 "discernere", "discrimen", "discriminare", mogvianebiT aseve  "discriminatio". SveliZe z., 
SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli samarTlebrivi 
Sedegebi, Sromis samarTlis uaxlesi cvlilebebis samarTlebrivi aspeqtebi, (red.) 
CaCava s., germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tbilisi, 2014, 
144, Semdgomi miTiTebiT: Ramm T., Introduction, Discrimination in Employment, Schmidt F., A Study 

of Six Countries by the Comparative Labour Law Group, Almqvist & Wiksell International, Stockholm, 

1978, 17. 
38 arsebuli SexedulebiT, samarTlebrivi datvirTviT, termini `diskriminacia~ 
angloamerikuli samarTlidan momdinareobs. aRniSnulidan ganxorcielda terminis 
inkorporacia saerTaSoriso samarTalSi. Birk R., Federal Republic of Germany, Equality and 

Prohibition of Discrimination in Employment, Blanpain R., (Ed.), Bulletin of Comparative Labour Relations, 

Bulletin 14-1985, Kluwer Law and Taxation Publishers, Deventer, the Netherlands, 1985, 102.  
39

 Egger, 39.  
40 termini `diskriminaciis~ neitralur konteqstSi gamoyeneba moiazrebs ori an 
meti sagnis, ideis an koncefciis mimarT ganmasxvavebel aqts. evropuli kavSiris 
marTlmsajulebis sasamarTlos mosamarTlis edvardis SexedulebiT, neitraluri 
TvalsazrisiT diskriminaciis `gemos" mqone piri (inglisurad "discernment") aris is, 
visac aqvs unari ganasxvaos, pirobiTad `cudi~ `kargisgan~, mag., xelovnebis 
sferoSi an Rvino. Edward, 3. 
41 mag., adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
me-14 muxlis inglisur teqstSi gamoyenebulia termini `diskriminacia~, xolo 
franguli teqstSi _ `gansxvaveba”. iqve, 4.  
42

 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 145, Semdgomi miTiTebiT: Ramm, 17. 
43  Flodgren B., Sweden, , Equality and Prohibition of Discrimination in Employment, Blanpain R., (Ed.), 

Bulletin of Comparative Labour Relations, Bulletin 14-1985, Kluwer Law and Taxation Publishers, Deventer, 

the Netherlands, 1985, 190.  
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meorisTvis damaxasiaTebeli niSnis gamo. aRniSnuls `formaluri 
Tanasworobis~ princips uwodeben44 - kanonSi mocemuli Tanasworobis 
principis deklaraciuli aRiareba.45  `formaluri Tanasworobis~ - 
aristoteleseuli midgomaa, rom TanasworT unda moepyra 
Tanasworad.46 Tanasworoba da diskriminacia erTmaneTis antonimebia. 
Tanasworobis uzrunvelyofa diskriminacias gamoricxavs. aseve 
piriqiTac, diskriminacia adamianTa gaumarTlebeli, uTanasworo 
mopyrobaa47 da Tavisi arsiT Tanasworuflebianobis darRvevas 
gulisxmobs.48  
 
iuridiul literaturaSi erTmaneTisgan marTebuladaa gamijnuli 
Tanabari mopyrobis – igive `formaluri Tanasworobis~ principi da 
diskriminaciis absoluturi akrZalva. Sromis samarTalSi Tanabari 
mopyrobis principidan gamomdinare, damsaqmebeli TviTneburad ar 
unda moepyras dasaqmebuls da ar unda gamoarCios dasaqmebulebi  
ararelevanturi kriteriumis mixedviT. diskriminaciis absoluturi 
akrZalva ki ufro zogadi – mravlismomcveli cnebaa.49 
diskriminaciis absoluturi akrZalvis konteqstSi moiazreba 
samarTliani mopyrobis valdebuleba,50 maSin roca `formaluri 
Tanasworobis~ modeli moiTxovs mxolod `Tanabar mopyrobas".51 
diskriminaciis zogadi akrZalvidan gamomdinare, 
marTlsawinaaRmdegoa uTanasworo mdgomareobaSi myof pirTa 
Tanabarad mopyroba. garda amisa, `formaluri Tanasworobis~ ideis 
miRmaa `Tanabari SesaZleblobis~52 uzrunvelyofis  koncefcia, 

                         
 
44 Davies, 125. 
45 Sead., mag., saqarTvelos konstituciis Zveli redaqciis me-14 muxli, parlamentis 
uwyebebi 31-33, 24.08.1995; aseve saqarTvelos konstituciis axali redaqciis me-11  II 
muxli. gamoqveynebulia 2017 wlis 19 oqtombers saqarTvelos sakanonmdeblo macnes 
veb-portalze, https://matsne.gov.ge/ka/document/view/30346?publication=35.  
46 McColgan A., Discrimination, Equality and the Law, Human Rights Law in Perspective, Hart Publishing, 

Oxford and Portland, Oregon, 2014, 14, 20-21.  
47

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 242, Semdgomi miTiTebiT: Blanpain R., Equality and Prohibition of 

Discrimination in Employment, Comparative Labour Law and Industrial Relations, Blanpain R., (Ed.), 2
nd

 

Revised Edition, Deventer/Antwerp/London/Frankfurt/Boston/New York, Kluwer Law and Taxation 

Publishers, 1985,  451- 453. 
48iqve, Semdgomi miTiTebiT: Blanpain R., Belgium, International Encyclopedia for Labour Law and 

Industrial Relations, Blanpain R., (Ed.), Vol.3, The Hague/London/ Boston, Kluwer Law International, 2001, 

102.  
49

 Birk, 101-102. 
50 mag., Seviwroeba diskriminaciis specialuri kategoriaa. detalurad ix. 
winamdebare Tavis 2.3 paragrafi.  
51 Davies, 126-127.  
52 Sead., mag., ILO-s 111-e konvenciis me-2 muxli. arsebuli SexedulebiT, ILO-s ori 
mizani aqvs: araTanabari mopyrobis aRmofxvra da Tanabari SesaZleblobis 
uzrunvelyofa. ix. Valticos N., International Labour Law, Springer-Science+Business Media, B.V., 

1979, 104.  

https://matsne.gov.ge/ka/document/view/30346?publication=35
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romelic garda Tanabari mopyrobis valdebulebisa gulisxmobs 
yvelasaTvis Sesaferisi (Tumca gansxvavebuli) sawyisi donis Seqmnas, 
rac moicavs araTanasworisTvis gansxvavebuli sawyisis 
uzrunvelyofas Tanabari SesaZleblobis misaRwevad.53 erTia 
arsebiTad TanasworTa Tanasworad mopyroba, xolo meorea 
araTanasworTa gansxvavebulad mopyroba maTi `araTanasworobis~ 
proporciulad.54 aRniSnul konteqstSi `formalur Tanasworobas~ 
ganasxvaveben `arsebiTi Tanasworobisgan~. es ukanaskneli scdeba 
`formaluri Tanasworobis~ aRiarebis ideas da gulisxmobs 
Tanasworobis uzrunvelmyofi pozitiuri RonisZiebis 
ganxorcielebis valdebulebas. mag., `arsebiTi Tanasworobis~ 
princips iTvaliswinebs saqarTvelos konstituciis axali redaqciis 
me-11 III muxli.55 `arsebiTi Tanasworobis~ mizania `Tanabari 
SesaZleblobis~, `Tanaswori Sedegis~ miRweva.56 diskriminaciis 
akrZalvis farglebSi aseve moqceulia SemTxveva, rodesac marTalia, 
damsaqmebeli Tanabrad epyroba yvelas, Tumca Sedegobrivi 
TvalsazrisiT, Tanasworuflebianoba xelyofilia mxolod garkveul 
pirTa mimarT57.58  
 
amdenad, diskriminaciis akrZalva ufro farTo cnebaa, vidre 
`formaluri Tanasworobis~ principi.59 gasaziarebelia pozicia, rom 
diskriminaciis akrZalva iZleva Tanabari mopyrobis principis 
praqtikulad aRsrulebis SesaZleblobas.60 diskriminaciis akrZalva 
warmoadgens Tanabari mopyrobis Sesaxeb moTxovnis negatiur 
gamoxatulebas.61 an piriqiT, `Tanasworobas~ aqvs ufro pozitiuri 
konotacia, vidre `diskriminacias~. SeiZleba sxvagvaradac iTqvas - 
Tanasworobis idea warmoadgens diskriminaciis akrZalvis 
fundaments.62 
 

                         
 
53 Davies, 126-127.  
54 McColgan, 14.   
55 `saxelmwifo uzrunvelyofs Tanabar uflebebsa da SesaZleblobebs mamakacebisa 
da qalebisaTvis. saxelmwifo iRebs gansakuTrebul zomebs mamakacebisa da qalebis 
arsebiTi Tanasworobis uzrunvelsayofad da uTanasworobis aRmosafxvrelad.~  
56 `formaluri Tanasworobisa~ da `arsebiTi Tanasworobis~ Sesaxeb ix. McColgan, 20-
23. mag., specialuri – gansakuTrebuli RonisZiebis (ix. III Tavis, me-3 qveTavi) 
mizania `arsebiTi Tanasworobis~ miRweva. Ellis E., Watson P., EU Anti-Discrimination Law, 

Second Edition, Oxford University Press, 2012, 420.   
57 Mmag., arapirdapiri diskriminacia, rogorc diskriminaciis forma. detalurad ix. 
winamdebare Tavis 2.2 paragrafi. 
58

 Davies, 126-127.  
59

 McColgan, 14.   
60

 Edward, 5-6.  
61

 Egger, 39. 
62

 McColgan, 14.   
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Tanabari mopyrobis ufleba63 da diskriminaciisgan dacva adamianis 
fundamenturi uflebaa64.65 adamianTa Tanasworobis principi da 
diskriminaciis akrZalva aRiarebulia, rogorc fundamenturi da 
universaluri principi demokratiuli qveynebis konstituciebSi.66 
diskriminaciis akrZalvis sakanonmdeblo regulirebis sabaziso 
wyaro saqarTvelos konstituciis me-11 muxlia.67 sakonstitucio 
sasamarTlos ganmartebiT, Tanasworobis universaluri 
konstituciuri norma gulisxmobs adamianebis samarTlebrivi dacvis 
Tanabari pirobebis garantirebas. Tanasworobis idea emsaxureba 
SesaZleblobebis Tanasworobis uzrunvelyofas, anu adamianebis 
TviTrealizaciisaTvis erTnairi SesaZleblobebis garantirebas. 
Tanasworobis ZiriTadi ufleba sxva konstituciuri uflebebisgan 
imiT gansxvavdeba, rom is ar icavs cxovrebis romelime gansazRvrul 
sferos. Tanasworobis principi moiTxovs Tanabar mopyrobas 
adamianis uflebebiTa da kanonieri interesebiT dacul yvela 
sferoSi.68  
 
sazRvargareTis qveynebis konstituciebs axasiaTebT Sromis 
samarTlis ZiriTadi principebis gansazRvra.69 konstituciebi umetes 

                         
 
63

 Bernard R., The Private Enforcement of European Union Labour Laws, The Future of Remedies in Europe, 

Kilpatrick C., Novitz T., Skidmore P., (Ed.), Hart Publishing, Oxford – Portland Oregon, 2000, 144-145. 
64 ix., mag., 1948 wlis adamianis uflebaTa sayovelTao deklaraciis me-7 muxli, 23-e 
II muxli; 1966 wlis samoqalaqo da politikur uflebaTa saerTaSoriso paqtis 26-e 
muxli da ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb 
saerTaSoriso paqtis me-2 II muxli. adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis evropuli konvenciis me-14 muxli. rasobrivi diskriminaciis yvela formis 
likvidaciis Sesaxeb gaeros 1965 wlis konvencia. qalTa diskriminaciis yvela 
formis aRmofxvris Sesaxeb gaeros 1994 wlis konvencia. evropuli kavSiris 
fundamentur uflebaTa qartiis 21-e-23-e muxlebi.  SromiTi diskriminaciisgan 
dacvis, rogorc individis fundamenturi uflebis istoriuli ganviTarebis Sesaxeb 
ix., mag., Bronstein A., International and Comparative Labour Law, Current Challenges, International 

Labour Organization, Palgrave Macmillan, 2009, 124-128.   
65 adamianebs Soris Tanasworobis principi aseve ganixileba, rogorc sxva 
uflebebis `arsebiT komponentad”. igulisxmeba sxva uflebaTa mopovebis 
winapiroba. ix. Servais, 136. 
66

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 236, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment, 451. 
67 yvela adamiani samarTlis winaSe Tanasworia. akrZalulia diskriminacia rasis, 
kanis feris, sqesis, warmoSobis, eTnikuri kuTvnilebis, enis, religiis, politikuri 
an sxva Sexedulebebis, socialuri kuTvnilebis, qonebrivi an wodebrivi 
mdgomareobis, sacxovrebeli adgilis an sxva niSnis mixedviT. 
68 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekemberis 
gadawyvetileba saqmeze #1/1/493.  
69 ix. Ziskind D., Labour Law in 143 Constitutions, Comparative Labor Law & Policy Journal, Winter, 

1975, 18; Ziskind D., Labour Provisions in Constitutions of Europe, Winter, Comparative Labor Law & 

Policy Journal, Winter, 1984. sagulisxmoa saqarTvelos konstituciiT garantirebuli 
gaerTianebis Tavisufleba da Sromis Tavisufleba (26-e muxli). Sromis uflebebTan 
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SemTxvevaSi ar iTvaliswineben konkretulad SromiTi diskriminaciis 
amkrZalav debulebebs.70 Tumca, Tanasworuflebianobis uzogadesi 
konstituciuri koncefcia vrceldeba SromiT urTierTobazec.71 
zogadad, SromiT uflebebTan dakavSirebiT konsitituciuri normebi 
deklaraciuli Sinaarsisaa. magram araerTi debuleba SesaZloa 
warmoadgendes sasamarTloSi moTxovnis wardgenis da uflebis 
aRsrulebis samarTlebriv safuZvels.72 tradiciuli Sexeduleba 
Tanasworobis konstituciuri debulebis kerZo aqtebis mimarT 
gamouyeneblobis Sesaxeb jer kidev me-20 saukunis 80-ian wlebSi 
`gacvda~.73 kerZosamarTlebriv urTierTobaSi konstituciis me-11 
muxls gaaCnia horizontaluri - pirdapiri efeqti. konstitucia 
moiTxovs kerZo samarTalSi dadgenili qcevis wesebis konstituciiT 
uzrunvelyofil principebTan SesabamisobaSi yofnas. igi qmnis CarCos 

kerZosamarTlebrivi urTierTobis mowesrigebisaTvis.74 
SedarebisaTvis, germaniis konstituciiT gaTvaliswinebul 
diskriminaciis amkrZalav normas aseve aqvs horizontaluri efeqti 
da misi Sesruleba savaldebuloa damsaqmeblisaTvis.75 sagulisxmoa 
germanuli samarTlis midgoma, rom konstituciiT uzrunvelyofili 
diskriminaciis akrZalvis adresati damsaqmebelicaa.76 germaniis 
federaluri sakonstitucio sasamarTlos Tanaxmad, konstituciiT 
garantirebul fundamentur uflebebs gavlena aqvT individebs Soris 
urTierTobaze. aRniSnuli gulisxmobs, rom mosamarTlem yovelTvis 
unda gaiTvaliswinos fundamenturi uflebebi kerZo pirebs Soris 
arsebul saxelSekrulebo urTierTobaSi.77  
 

                                                                           
 
dakavSirebul araerT debulebas iTvaliswinebda saqarTvelos demokratiuli 
respublikis 1921 wlis konstituciac. saqarTvelos konstituciis me-3 TavSi 
warmodgenili adamianis (moqalaqis) uflebebSi mocemuli iyo SromiTi 
urTierTobis mimarT gamosayenebeli kanonis winaSe adamianis Tanasworobis 
principi. detalurad ix. SveliZe z., Sesavali, saqarTvelos Sromis  samarTali da 
saerTaSoriso Sromis standartebi, 20-22 
70 gamonaklisia, mag., Tanabari Rirebulebis samuSaosTvis Tanabari anazRaurebis 
principi. detalurad ix. II Tavis 2.1.1 paragrafi.  
71 sSk-is me-2 VI muxlis Tanaxmad, „SromiTi urTierTobisas mxareebma unda daicvan 
saqarTvelos kanonmdeblobiT gansazRvruli adamianis ZiriTadi uflebebi da 
Tavisuflebebi“.   
72 Ziskind, Labour Law in 143 Constitutions, 18. 
73

 Treu T., Italy, Equality and Prohibition of Discrimination in Employment, 145. 
74 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 51. 
75

 Seifert A., Funken-Hotzel E., Developments in Workplace Dispute Resolution: A Five Country Study: 

Germany: Wrongful Dismissals in the Federal Republic of Germany, Comparative Labor Law & Policy 

Journal, Summer, 2004, 8. 
76

 Birk, 102. 
77

 Seifert A., Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 

Comparative Labor Law & Policy Journal, Spring, 2009, 7. 
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SromiT urTierTobaSi diskriminaciis akrZalva rom fundamenturi da 
universaluri principia, dasturdeba Sromis saerTaSoriso 
standartebiTac.78  
 
ILO-s konvenciebi da rekomendaciebi Sromis saerTaSoriso 
standartebis mniSvnelovani wyaroa. amas ramdenime mizezi aqvs: 
konvenciebisa da rekomendaciebis didi raodenoba,79 aseve maTi 
moqmedebis sfero da sakiTxebis detaluri regulireba.80 
Tanasworuflebianoba ILO-s ZiriTadi qvakuTxedia.81 diskriminaciis 
amkrZalavi debulebebi warmodgenilia ILO-s or fundamentur – me-100 
da 111-e konvenciebSi. aRsaniSnavia aseve evropis socialuri qartia.82 
saqarTvelos saxelmwifo savaldebulod aRiarebs qartiis zogierT 
muxls da maT Sorisaa SromiT urTierTobebSi diskriminaciis 
amkrZalavi zogadi normebi.83  
 
diskriminaciisgan dacvis uflebis fundamentur xasiaTs aRiarebs 
aseve evropuli kavSiris samarTlis wyaroebi. pirvel etapze, qalisa 
da mamakacis mimarT Tanabari anazRaurebis principis amsaxveli 
norma evropuli gaerTianebis damfuZnebel xelSekrulebaSi gaCnda. 
evropuli kavSiris farglebSi, SromiTi diskriminaciasTan 
dakavSirebul pirveli sasamarTlo davisas,84 CJEU–m ganmarta, rom 
evropuli gaerTianebis damfuZnebel xelSekrulebis am normas 

                         
 
78 Fudge J., Labour Rights as Human Rights: Turning Slogans into Legal Claim, The Dalhousie Law Journal, 

Volume 37, Number 2, Fall 2014, 609-610.  
79 sadReisod, 1919 wlidan dRemde, Sromis saerTaSoriso organizaciis mier 
miRebulia 190 konvencia, 6 oqmi, 206 rekomendacia. 
80 Blanpain R., Comparativism in Labour Law and Industrial Relations, Comparative Labour Law and 

Industrial Relations, Blanpain R., (Ed.), 2
nd

 Revised Edition, 

Deventer/Antwerp/London/Frankfurt/Boston/New York, Kluwer Law and Taxation Publishers, 1985, 8.   
81 ILO-s konstitucia adgens mTel rig fundamentur SromiT principebsa da 
uflebebs, romelTa Sorisaa diskriminaciis akrZalvis principi. qalisa da 
mamakacisaTvis Tanabari Rirebulebis samuSaosTvis Tanabari anazRaurebis principi 
mocemulia ILO-s 1919 wlis konstituciis teqstSi. 1944 wlis filadelfiis 
deklaraciis Tanaxmad, romelic ILO-s konstituciis nawilad iqca 1946 wels, yvela 
adamians, rasis, sarwmunoebis an sqesis miuxedavad, aqvs materialuri 
keTildReobisa da sulieri ganviTarebis ufleba, Tavisuflebisa da Rirsebis, 
ekonomikuri usafrTxoebisa da Tanabari SesaZleblobebis pirobebSi. ix. ILO-s 
konstituciis preambula. 
82 2005 wlis 1 ivliss saqarTvelos parlamentis mier miRebuli iqna dadgenileba # 
1876-rs strasburgis 1996 wlis 3 maisis evropis socialuri qartiis (Sesworebuli) 
da misi danarTis ratificirebis Taobaze. gamoqveynebulia 2005 wlis 13 ivliss 
saqarTvelos sakanonmdeblo macneSi, #82 nawili III. 
83 ix. evropis socialuri qartiis me-4 III da me-20 I muxlebi. 
84

 Case 43/75, Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena (No 2) [1976] 

ECR 455. 
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gaaCnia pirdapiri moqmedebis Zala,85 rogorc vertikalurad (wevri 
saxelmwifos mimarT), aseve horizontalurad (kerZo damsaqmebelTa 
mimarT).86

 Sedegad, aRniSnuli debuleba Camoyalibda, rogorc samuSao 
adgilze genderuli Tanasworobis uzrunvelmyofi evropuli 
kavSiris miswrafebis ZiriTadi elementi.87 mecnierTa azriT, 
miTiTebuli norma unda Sefasdes, rogorc specialuri gamovlineba 
Tanabari mopyrobis zogadi principisa, romelic evropuli kavSiris 
samarTlebrivi wesrigisaTvis fundamentur Rirebulebas 
warmoadgens.88

   

 
zemoaRniSnulis Sesabamisad, SromiTi diskriminaciis absoluturi 
akrZalvidan gamomdinare diskriminaciisgan dacva individis 
fundamenturi uflebaa. diskriminaciisgan dacvis konstituciur 
garantias gaaCnia horizontaluri efeqti individebs Soris 
kerZosamarTlebrivi urTierTobis mimarT da savaldebuloa 
damsaqmeblisTvis. Sedegad, aucilebelia gairkves aRniSnuli 
principis mimarTeba damsaqmeblis saxelSekrulebo TavisuflebasTan.     
 
1.2 diskriminaciis akrZalvis urTierTmimarTeba damsaqmeblis 
saxelSekrulebo TavisuflebasTan 
 
bunebrivia, damsaqmebeli sargeblobs saxelSekrulebo TavisuflebiT. 
damsaqmeblis nebis avtonomiis sferos miekuTvneba, mag., kandidatis 
SerCeva da masTan xelSekrulebis gaformeba, dasaqmebisa da 
dawinaurebisTvis pirobebis gansazRvra,89 dasaqmebulTan SromiTi 
xelSekrulebis vadis gagrZeleba, dasaqmebulTan xelSekrulebis 
Sewyveta.90 sakuTrebis ufleba, vaWrobis, mewarmeobis Tavisufleba da 
saxelSekrulebo Tavisufleba warmoadgens mniSvnelovan uflebebs 
damsaqmeblis saqmianobis sawarmoeblad.91 sSk-is me-2 II muxli 
adasturebs, rom SromiTi urTierToba warmoiSoba mxareTa 

                         
 
85 evropuli kavSiris direqtivebis pirdapiri da arapirdapiri moqmedebis Zalis 
Sesaxeb ix.  Bercusson B., European Labour Law, Second Edition, Cambridge University Press, 2009, 472-

484.  
86 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 240, Semdgomi miTiTebiT: Hepple B., Fredman S., Truter G., Great 

Britain, International Encyclopedia for Labour Law and Industrial Relations, Blanpain R., (Ed. ), Vol. 6, The 

Hague/London/Boston, Kluwer Law International, 2002, 181. Kilpatrick, 491-492. 
87 iqve, Semdgomi miTiTebiT: Kenner J., The European Union, International Labour and Employment 

Laws, Keller W., Darby T., (Ed.), 3
rd

 Edition, Volume IA, (Covering through 2007), Major Economies (Non-

NAFTA), Chicago, BNA Books, 2009, 1-180. 
88 iqve, Semdgomi miTiTebiT: Dougan M., Free Movement: The Workseekers as Citizen, The 

Cambridge Yearbook of European Legal Studies, Vol. 4, 2001, 2002, 102. 
89 Servais, 141. 
90 damsaqmeblis xelSekrulebis Sewyvetis uflebis SezRudvis miznebze ix. 
winamdebare Tavis me-4 qveTavi.   
91 Bronstein, 130. 
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Tanasworuflebianobis farglebSi gamovlenili Tavisufali nebis 
safuZvelze. upiratesad damsaqmeblis (biznesis) interesze 
orientirebuli 2006 wlis Sromis kanonmdeblobis92 gavlenis 
Sedegad, saqarTvelos uzenaesi sasamarTlo ganmartavda, rom 
saqarTvelos konstituciis 30-e II muxliT93 gaTvaliswinebuli 
Tavisufali mewarmeobisa da konkurenciis principidan gamomdinare, 
mewarmis ufleba Tavisi survilis mixedviT SearCios kontrahenti 
moicavs dasaqmebulis Tavisuflad daqiravebis uflebas. sakasacio 
sasamarTlos mosazrebiT, mogebaze orientirebul samewarmeo 
subieqts SeuZlia sakuTrebiTi wesrigis marTlzomieri marTva, 
romlis erT-erT komponents warmoadgens im dasaqmebulTa arCevis 
ufleba, romlebic uzrunvelyofen sawarmos miznebis realizacias.94 

 
Sromis samarTlis doqtrinaSi arsebuli neoliberaluri midgomis 
Tanaxmad, gaxde dasaqmebuli an damsaqmebeli, aris absoluturad 
piradi moqmedeba, roca erTi piri wyvets SesTavazos Tavisi kapitali 
meore pirs momsaxurebis sanacvlod. damsaqmebeli, rogorc 
kapitalis, xolo dasaqmebuli, rogorc Sromis mesakuTre, 
Tavisufalni arian gankargon maTi sakuTreba im pirobebis 
farglebSi, romlebzec Tanxmdebian.95 neoliberaluri SexedulebiT, 
damsaqmeblis saxelSekrulebo Tavisufleba warmoadgens subieqtis 
iseTive piradi Tavisuflebis sferos, rogoricaa, mag., sityvis, 
qorwinebis an religiis Tavisufleba, xolo saxelmwifos mxridan 
masSi Careva uTanabrdeba igive qorwinebis an religiis arCevanis 
Tavisuflebis SezRudvas. mocemuli midgomiT, Tu saxelmwifos 
Careva miuRebelia religiuri an politikuri Tavisuflebis sferoSi, 
gaugebaria, ratomaa es arsebiTad sasurveli SromiT urTierTobaSi.96 

                         
 
92

 Shvelidze Z., Transition from Soviet to Liberal Labour Law: Labour Standards in Georgia, Proceedings of 

16
th

 World Congress of International Labour and Employment Relations Association, 

http://ilera2012.wharton.upenn.edu/RefereedPapers/ShvelidzeZakaria%20ILERA%20updated.pdf 
[10.01.2019]. 
93 igulisxmeba saqarTvelos konstituciis Zveli redaqciis 30-e II muxli. ix. 
parlamentis uwyebebi 31-33, 24.08.1995. 
94 saqarTvelos uzenaesi sasamarTlos 2008 wlis 2 aprilis ganCineba saqmeze #as-
695-1025-07; saqarTvelos uzenaesi sasamarTlos 2008 wlis 2 aprilis ganCineba 
saqmeze #as-680-10101-07; saqarTvelos uzenaesi sasamarTlos 2009 wlis 21 ianvris 
ganCineba saqmeze #as-697-917-08; saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 
dekembris gadawyvetileba saqmeze #as-343-327-2011.   
95

 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 160, Semdgomi miTiTebiT: Epstein R., A Common Law for Labor 

Relations: A Critique of the New Deal Labor Legislation, The Yale Law Journal, Vol 92, Num 8, July 1983, 

Labor Law, The International Library of Essays in Law & Legal Theory, Edited by Gregory D., New York 

University Press, 1983, 1366. 
96 Epstein R., In Defense of the Contract at Will, The University of Chicago Law Review, Vol 51, Labor 

Law, The International Library of Essays in Law & Legal Theory, Edited by Gregory D., New York 

University Press, 1983, 953-954. 

http://ilera2012.wharton.upenn.edu/RefereedPapers/ShvelidzeZakaria%20ILERA%20updated.pdf
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neoliberaluri midgoma kidev ufro kritikulia diskriminaciis 
akrZalvis regulirebasTan mimarTebiT.97  
 
zogadad, SromiTi urTierTobis regulaciis saWiroebis Sesaxeb 
SekiTxva angloamerikuli warmomavlobisaa. aRniSnuli sapasuxod 
gasaziarebelia kontinentevropuli samarTalis sistemis 
argumentacia, romelic ZiriTadad gulisxmobs urTierTobis 
subieqtebs Soris uTanasworo mdgomareobas – subordinacias98.99 
gasaTvaliswinebelia Sromis samarTlis fuZemdebluri idea, 
romelic dasaqmebulis dacvas gulisxmobs. saqarTvelos uzenaesi 
sasamarTlos ganmartebiT, kerZo samarTlis sxva dargebis msgavsad, 
Sromis samarTalSic moqmedebs samoqalaqo kodeqsiT ganmtkicebuli 
saxelSekrulebo Tavisuflebis principi. Tumca, es Tavisufleba 
moqmedebs mxolod kanoniT gansazRvrul farglebSi. aRniSnulis 
mizania urTierTobis Zlieri mxaris mier sustis sawinaaRmdegod 
Zalauflebis borotad gamoyenebis prevencia.100 
 
cxadia, damsaqmeblis eqskluziuri uflebaa, gadawyvitos 
dasaqmebulTan xelSekrulebis gaformeba. Tumca aRniSnuli ufleba, 
SeboWilia sSk-is me-2 III muxliT, romlis Sinaarsic imperatiulia.101 
zogadad, individis moqmedebis Tavisuflebas kanonmdebeli zRudavs 
imperatiuli normebiT. ssk-is me-10 III muxlidan102 gamomdinare, es is 
SemTxvevaa, roca damsaqmeblis mxridan uflebis borotad 
gamoyenebisagan `susti mxaris~103 Tavisuflebas icavs sSk-is 
imperatiuli normebi. Sromis kanonmdeblobaSi imperatiuli normebis 

                         
 
97

 Epstein R., Chemerinsky E., Should Title VII of the Civil Rights Act of 1964 Be Repealed ?, Employment 

Discrimination Law, Problems, Cases and Critical Perspectives, Mcdonald J., Ravitch F., Sumners P., New 

Jersey, "Pearson Prentice Hall", 2006, 17-24. 
98

 Lord Wedderburn of Charlton, Common Law, Labour Law, Global Law, Social and Labour Rights in a 

Global Context International and Comparative Perspectives, Hepple B., (Ed.), Cambridge, University Press, 

2002, 25.  
99 SromiTi bazris deregulaciis momxreTa SexedulebiT, Tundac ekonomikur 
uTanasworobis fonze SromiTi xelSekruleba ayalibebs „susti mxarisTvis“ 
ukeTesi Sedegis miRebis SesaZleblobas, rac ar dadgeboda SromiTi urTierTobis 
gareSe.  Epstein, A Common Law for Labor Relations: A Critique of the New Deal Labor Legislation, 1360. 
100 saqarTvelos uzenaesi sasamarTlos aRniSnuli msjeloba exeba sSk-iT SromiTi 
xelSekrulebis vadis gansazRvris obieqturi safuZvlis cnebis SemoRebis da 
vadiani Sromis xelSekrulebis dadebis dasaSvebobis farglebis gansazRvris 
sakiTxs. Tumca, sasamarTlos es midgoma aseve gasaziarebelia SromiTi 
diskriminaciis akrZalvis konteqstSi. ix. saqarTvelos uzenaesi sasamarTlos 2016 
wlis 12 Tebervali ganCineba saqmeze #as-1251-1191-2014.    
101 `SromiT da winasaxelSekrulebo urTierTobebSi [...] akrZalulia nebismieri 
saxis diskriminacia . . .”  
102 ssk-is me-10 III muxlis Tanaxmad `uflebaTa borotad gamoyenebisagan sxvaTa 
Tavisuflebas icavs samoqalaqo kanonebis imperatiuli normebi.~ 
103  saqarTvelos uzenaesi sasamarTlos 2010 wlis 28 aprilis gadawyvetileba 

saqmeze #as-864-1150-09.    
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miRebis mizania individis (kandidatis, dasaqmebulis)  uflebaTa da 
TavisuflebaTa dacva damsaqmeblis mier uflebaTa borotad 
gamoyenebisgan da, amgvarad, subieqturi interesebis mSvidobiani 
ganxorcielebis uzrunvelyofa.104  
 
diskriminaciis amkrZalavi imperatiuli norma misi miznebidan 
gamomdinare unda Sefasdes. sSk-is me-2 III muxlis ganmartebisas 
gadamwyvetia zogadad sSk-is, konkretulad SromiT urTierTobebSi 
diskriminaciis akrZalvis institutis arsis gaTvaliswineba da misi 
miznis Sesabamisi ganmarteba.105 sSk-is106 da me-2 III muxlis arsi 
dasaqmebulis dacvaa, xolo mizani - diskriminaciis aRmofxvra. 
damsaqmeblis moqmedebis Tavisuflebis aseTi dakonkretebis mizania 
arasamarTliani Sedegebisgan – diskriminaciisgan calkeuli 
individisa da, zogadad, samarTlebrivi wesrigis dacva.107  
 
ganmsazRvrelia diskriminaciisgan dacvis – Tanasworuflebianobis 
principis fundamenturi aspeqti. rogorc aRiniSna, diskriminaciisgan 
dacva adamianis fundamenturi uflebaa. Sedegad gasaziarebelia 
pozicia, rom aRniSnuli fundamenturi uflebis Sinaarsi 
saxelmwifosgan moiTxovs kerZo aqtorTa TavisuflebaSi Carevas im 
mizniT, rom daicvas sxva pirTa uflebebi.108 marTalia, SromiTi 
urTierTobebis mimarT misi moqmedebis sfero SezRudulia,109 
saxelSekrulebo Tavisuflebis farglebTan dakavSirebiT 
sainteresoa evropuli saxelSekrulebo samarTlis ganviTarebis 
farglebSi Seqmnili mniSvnelovani dokumentis – DCFR-is midgoma.110 
fundamenturi uflebebis dacva da maT Soris, diskriminaciis 
winaaRmdeg brZola warmoadgens DCFR–is mizans.111 modeluri wesebis 
ganmarteba unda ganxorcieldes adamianis uflebebisa da 

                         
 
104 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 49. 
105 iqve, 74.  
106 Sromis samarTlis dacviTi funqciis Sesaxeb mag. ix. SveliZe z., Sesavali, 
saqarTvelos Sromis  samarTali da saerTaSoriso Sromis standartebi, 14-18.    
107 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 261. 
108

 Fudge, 617. 
109 ix. DCFR-is 1:101(2) muxli. 
110 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., 
saxelSekrulebo samarTali, Tbilisi, 2014, 25-26. Von Bar Ch., Clive E., Schulte-Nolke H., 

Beale H., Herre J., Huet J., Storme M., Swann S., Varul P., Veneziano A., Zoll F., Principles, Definitions and 

European Private Law, Draft Common Law of Reference (DCFR), prepared by the Study Group on a 

European Civil Code and the Research Group on EC Private Law (Acquis Group), Sellier, European Law 

Publishers, GmbH, Munich, 2009, < 
http://ec.europa.eu/justice/policies/civil/docs/dcfr_outline_edition_en.pdf> [21.12.2017].  
111

 Ebert F.C., Pinkel T., Restricting Freedom of Contract Through Non-Discrimination Provisions? A 

Comparison of the Draft Common Frame of Reference (DCFR) and the German Equality Law, German Law 

Journal, Vol. 10, No. 11, 2009, 1426. 
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fundamenturi Tavisuflebebis fonze.112 DCFR aRiarebs kerZo 
saxelSekrulebo urTierTobaSi diskriminaciisgan dacvis uflebas – 
diskriminaciis akrZalvas.113 dokumentis sabaziso principTagania 
Tavisufleba (xelSekrulebis Tavisufleba) da samarTlianoba 
(diskriminaciis akrZalva).114 DCFR–is Tanaxmad, xelSekrulebis 
Tavisufleba SeiZleba SeizRudos samarTlianobis - diskriminaciis 
prevenciis principidan gamomdinare. dokumentis mixedviT, 
diskriminaciisgan Tavisufleba zRudavs meore piris Tavisuflebas 
moaxdinos kontrahentis diskriminacia.115 DCFR, erTi mxriv aRiarebs 
kontrahirebis Tavisuflebas da piris uflebas, uari Tqvas 
xelSekrulebis gaformebaze gansazRvrul pirTan. Tumca SesaZloa 
saWiro gaxdes aRniSnuli Tavisuflebis ganpirobeba, roca igi iwvevs 
diskriminacias.116 
 
damsaqmeblis saxelSekrulebo Tavisufleba aseve unda Sefasdes 
nebismieri kerZosamarTlebrivi urTierTobis mimarT gamosayenebeli 
keTilsindisierebis universaluri da `fuZemdebluri~117 principis 
konteqstSi.118 ssk-is me-8 III muxli119 kerZosamarTlebrivi (SromiTi) 
urTierTobis monawileebs – damsaqmebels akisrebs valdebulebas, 
keTilsindisierad ganaxorcielos Tavisi ufleba dasaqmebulTan 
mimarTebiT.120 aRniSnuli principi akonkretebs da zRudavs 
damsaqmeblis moqmedebis Tavisuflebas121 da mas samarTlianobis 
kriteriumTan urTierkavSirSi ganixilavs.  `keTilsindisierebaSi~ 
moiazreba is, rac samarTliania da misgan gamomdinare imijneba 
usamarTlo. SeiZleba iTqvas, rom sityva `samarTliani~ da 
`keTilsindisiereba~ erTmaneTis sinonimia. arsebobs mosazreba, rom 

                         
 
112 ix. DCFR-is 1:102(2) muxli. Von Bar Ch., Clive E., Schulte-Nolke H., Beale H., Herre J., Huet J., 

Storme M., Swann S., Varul P., Veneziano A., Zoll F., 14.  
113 ix. DCFR-is 2:101-2:105-e muxlebi.  
114 DCFR-is farglebSi, samarTlianobis xelSewyoba gulisxmobs TanasworTa 
Tanasworad mopyrobis uzrunvelyofas. aRniSnuli principi ki DCFR-Si 
gamoxatulia diskriminaciis akrZalviT. Von Bar Ch., Clive E., Schulte-Nolke H., Beale H., 

Herre J., Huet J., Storme M., Swann S., Varul P., Veneziano A., Zoll F., 84-85. 
115 iqve, 60.  
116 iqve, 65-66.  
117 CaCava s., saqarTvelos samoqalaqo kodeqsis komentari <www.gccc.ge>,  2016, muxli 
115, 1 [10.01.2018].  
118 keTilsindisierebis principis universalurobas da Sesabamisad, kerZo 
samarTalSi, rogorc zogadi principis moqmedebas adasturebs ssk-Si me-8 III 
muxlis sistemuri analizi. kereseliZe d., kerZo samarTlis uzogadesi sistemuri 
cnebebi, 83-92.   
119 `samarTlebrivi urTierTobis monawileni valdebulni arian keTilsindisierad 
ganaxorcielon TavianTi uflebebi da movaleobani.~ 
120 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 83-92.   
121 iqve, 83.  
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`keTilsindisierebis principi~, maT Soris, moicavs 
`samarTlianobas~.122 diskriminacia ki `samarTlianobis~ antonimia.123  
 
sagulisxmoa aseve ssk-is 115-e muxli, rogorc „keTilsindisierebis 
principis“ gamoxmaureba da dakonkreteba.124 normis Tanaxmad, 
samoqalaqo ufleba unda ganxorcieldes marTlzomierad.125 me-8 
muxlis msgavsad, igi sistemurad vrceldeba nebismier 
kerZosamarTlebriv, maT Soris SromiT, urTierTobaze.126 SromiTi 
davebis ganxilvisas, sasamarTlo 115-e muxlze dayrdnobiT 
marTebulad aRniSnavs, rom `ar arsebobs absoluturi, SeuzRudavi 
samoqalaqo ufleba~.127 Sesabamisad, damsaqmebelma nebismieri ufleba 
unda ganaxorcielos marTlzomierad, miT ufro, uflebis 
ganxorcieleba ar unda iwvevdes meore mxaris diskriminacias. 
Tbilisis saapelacio sasamarTlos ganmartebiT, damsaqmeblis 
ufleba, Tavisufali konkurenciisa da samewarmeo urTierTobis 
farglebSi airCios dasaqmebuli, borotad ar unda iqnes 
gamoyenebuli. aseT SemTxvevaSi unda gamoiricxos damsaqmeblisaTvis 
miniWebuli uflebis gamoyenebis gziT iseTi konstituciuri 
principebis darRveva, rogoricaa, SromiT urTierTobaSi nebismieri 
saxis diskriminaciis akrZalva.128 
 
amdenad, diskriminaciisgan dacvis individis fundamenturi ufleba 
upiratesia damsaqmeblis saxelSekrulebo Tavisuflebaze.  
 

                         
 
122 iqve, 83-86. 
123 McColgan, 25-27, Semdgomi miTiTebiT: Moreau S. R., The Wrongs of Unequal Treatment, 

University of Toronto Law Review, 2004, 292. 
124 CaCava s., saqarTvelos samoqalaqo kodeqsis komentari, 1.  
125 115-e muxlis mixedviT `dauSvebelia uflebis gamoyeneba martooden im mizniT, 
rom ziani miadges sxvas.~ yoveli SemTxvevis Taviseburebis gaTvaliswinebiT, 
TvalsaCino unda iyos, rom ZiriTadi mamoZravebeli interesi piris mier uflebis 
gamoyenebisa swored mesame pirisaTvis zianis miyeneba an zianis daSvebaa. Tumca, 
uflebis borotad gamoyenebad unda CaiTvalos maT Soris, rodesac piri uflebas 
ar iyenebs mxolod im mizniT, rom sxvas miadges ziani. iqve, 3-4.  
126 ix. CaCava s., saqarTvelos samoqalaqo kodeqsis komentari.  
127 saqarTvelos uzenaesi sasamarTlos 2017 wlis 30 ivnisis ganCineba saqmeze #as-
699-653-2017; saqarTvelos uzenaesi sasamarTlos 2016 wlis 17 ivnisis ganCineba 
saqmeze #as-278-264-2016; saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis 
ganCineba saqmeze #as-414-391-2014. 
128 mewarmis konkurenciis konstituciuri Tavisuflebis da SromiTi uflebebis 
dacvas Soris konfliqtis Sesaxeb msjelobisas saapelacio sasamarTlos msjeloba 
mcdaria, roca gansxvavebuladaa Sefasebuli mewarme da aramewarme subieqtiebs 
Tavisuflebisa Tu valdebulebis farglebi. ix. Tbilisis saapelacio sasamarTlos 
2013 wlis 3 dekembris gadawyvetileba saqmeze #2b/4238-13. 
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aucilebelia dazustdes, rom diskriminaciis akrZalva SezRudulia 
`Tanazomierebis~129 farglebiT. imperatiuli normebi, maT Soris 
SromiTsamarTlebriv urTierTobebSi, iTvaliswinebs moqmedebis 
Tavisuflebis `Tanazomier SezRudvas~.130 ssk-is 115-e muxlidan 
gamomdinare, uflebis ganxorcieleba gamarTlebulia, Tu arsebobs 
obieqturad Secnobadi dasabuTebuli interesi, romelic mis 
ganxorcielebas gaamarTlebs. uflebis gaumarTlebel 
ganxorcielebad CaiTvleba SemTxveva, rodesac `obieqturi 
damkvirveblis Tvalsawieridan~ ar dgindeba piris mier uflebis 
ganxorcielebis aranairi mizani.131  
 
kanonis mizania uzrunvelyos balansis dacva dasaqmebulis 
fundamentur uflebebsa da damsaqmeblis bunebriv prerogativebs 
Soris. fundamenturi ufleba unda iqnes daculi. Tumca 
damsaqmebelma igi SeiZleba SezRudos samarTliani mizezis 
safuZvelze da saTanado saSualebiT.132 SromiT samarTlebrivi 
davebis ganxilvisas, ukanasknel wlebSi, sasamarTlo dasaqmebulsa 
da damsaqmebels Soris uflebaTa konfliqts marTebulad afasebs 
"favor prestatoris"-is principze dayrdnobiT, rac, sasamarTlos 
ganmartebiT, `dasaqmebulTaTvis sasargeblo wesTa upiratesobas 
niSnavs. swored aRniSnuli principis gamoyenebisas,  saWiroa 
damsaqmeblis da dasaqmebulis moTxovnebisa da interesebis 
wonasworobis dacva samarTlianobis, kanonierebisa da TiToeuli 
maTganis qmedebis  keTilsindisierebis konteqstSi.~133  
 
konkretulad SromiT diskriminaciasTan mimarTebiT, damsaqmeblis 
saxelSekrulebo Tavisufleba gadawonis diskriminaciis akrZalvis 
princips, rodesac fundamenturi uflebis xelyofa nakarnaxevia 
samuSaosTvis damaxasiaTebeli moTxovnebidan.134 aRniSnuli sakiTxi 
xasiaTdeba kompleqsuri TavisuberebebiT da qarTul samarTlebriv 
sivrceSi sSk-is 2 V muxliTaa mowesrigebuli.  mocemuli norma 
ayalibebs diskriminaciis akrZalvis fundamentur uflebaze 

                         
 
129 SromiTi urTeirTobis subieqtebs Soris interesTa balansis dacvisas 
proporciulobis principis gamoyenebis SesaZleblobisa da misi farglebis Sesaxeb 
mag. ix. qardava e., proporciulobis principi, rogorc Tanamedrove Sromis 
samarTlis winaSe mdgari gamowvevebis sapasuxo instrumenti, `samarTlis Jurnali~, 
#1, 2017, 218-238.   
130 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 50. 
131 CaCava s., saqarTvelos samoqalaqo kodeqsis komentari, 3.  
132 Bronstein, 130-131.  
133 mag. ix. saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 noembris ganCineba 

saqmeze №as-1189-1109-2017; 2017 wlis 10 ivlisis ganCineba saqmeze №as-761-712-2017; 2017 
wlis 30 ivnisis ganCineba saqmeze # as-333-312-2017 (b); 2017 wlis 10 martis ganCineba 
saqmeze #1124-1080-2016; 2016 wlis 29 ianvris gadawyvetileba saqmeze #as-951-901-2015;. 
134 Servais, 141. 
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damsaqmeblis nebis avtonomiis upiratesobas mkacrad gansazRvruli 
winapirobebis SemTxvevaSi. igi warmoadgens moTxovnis 
ganxorcielebis gamomricxav garemoebas. sakiTxze detaluri 
msjeloba warmodgenilia naSromis III TavSi. manamde ki kvlevis 
Semdegi etapia ganisazRvros Tu ras gulisxmobs SromiTi 
diskriminaciis akrZalvis arsi.    
 
2. SromiTi diskriminaciis akrZalvis arsi 
 
sSk-is me-2 IV muxlSi SromiTi diskriminaciis Sinaarsobrivi 
ganmartebaa warmodgenili. norma gamoyofs diskriminaciis or 
kategorias: Tanasworuflebianobis darRveva da Seviwroeba.  
 
2.1 Tanasworuflebianobis darRveva 

 
sSk-is me-2 IV muxli diskriminaciad akvalificirebs pirisaTvis 
iseTi pirobebis Seqmnas, romlebic pirdapir an arapirdapir 
auaresebs mis mdgomareobas analogiur pirobebSi myof sxva pirTan 
SedarebiT. es debuleba ayalibebs uTanasworo, diskriminaciuli 
mopyrobis zogad formulirebas da `formaluri Tanasworobis~ 
doqtrinis msgavsad diskriminaciis arsebobas Tanasworuflebianobis 
darRvevas ukavSirebs. diskriminaciul qmedebaSi moiazreba subieqtis 
araTanabar mdgomareobaSi Cayeneba, rac ar iarsebebda, rom ara 
diskriminirebuli piris specifikuri niSani _ maxasiaTebeli.135 
diskriminaciis akrZalvas Tanasworuflebianobis darRvevis WrilSi 
ganixilavs aseve ILO-s 111-e konvencia, romlis Tanaxmad, konvenciis 
miznebisaTvis termini diskriminacia moicavs yovelgvar gansxvavebas, 
gamoricxvas an upiratesobas konkretuli niSniT, romelic iwvevs 
dasaqmebasa da saqmianobaSi Tanabari SesaZleblobis an mopyrobis 
gauqmebas an darRvevas.  
 
saqarTvelos sakonstitucio sasamarTlos ganmartebiT, 
diskriminaciis sakiTxze msjelobisas aSkara unda iyos arsebiTad 
Tanaswori pirebis mimarT gansxvavebuli mopyroba (an arsebiTad 
araTanaswori pirebis mimarT Tanaswori mopyroba) ama Tu im niSnis 
safuZvelze, uflebebiT daculi sferoebis mixedviT.136 
 

                         
 
135 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 242, Semdgomi miTiTebiT: Adlercreutz A., Sweden, International 

Encyclopedia for Labour Law and Industrial Relations, Blanpain R., (Ed.), Vol. 13, The 

Hague/London/Boston, Kluwer Law International, 1998, 120.  
136 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekemberis 
gadawyvetileba saqmeze # 1/1/493.   
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sSk-is me-2 IV muxlis Tanaxmad, diskriminaciad CaiTvleba pirisaTvis 
Tanasworuflebianobis damrRvevi `pirobebis Seqmna~, romelic 
SeiZleba gamoixatos, rogorc ganzraxi, aseve gaufrTxilebeli 
qmedebiT.137 me-2 IV muxlSi mocemuli akrZalva gulisxmobs qmedebas 
`romelic miznad isaxavs an iwvevs~ Tanabari mopyrobis wesis 
darRvevas. amdenad, ganzraxvas Tu subieqtur motivs qmedebis 
diskriminaciad kvalifikaciisaTvis ar aqvs mniSvneloba.138 
diskriminaciuli qmedebis Sedegad damsaqmeblis pasuxismgebloba 
damokidebulia braleulobis arsebobaze, bralis formis miuxedavad. 
zianis anazRaurebis Sesaxeb moTxovnis samarTlebriv safuZvlebis 
konstruqciidan gamomdinare, sSk-is 44-e muxlisa da ssk-is 394-e 
muxlis Sesabamisad, pasuxismgeblobis dakisrebisTvis bralis 
elementis arseboba aucilebelia. meore mxriv, me-2 IV muxlSi 
mocemuli daTqva - `iwvevs~, gaufrTxileblobis garda SesaZloa 
moiazrebdes bralis gareSe pasuxismgeblobis SemTxvevasac. aRniSnul 
sakiTxze sainteresoa CJEU-s ganmarteba, rom damsaqmebelze 
pasuxismgeblobis dakisrebis winapirobas ar warmoadgens bralis 
arseboba139.140 CJEU xazs usvams, rom bralis elementi 
diskriminaciuli qmedebisTvis ar aris relevanturi. 
pasuxismgeblobis dakisrebisTvis gadamwyvetia Sedegi.141 amdenad, 
bralis arseboba SesaZloa ar gaxdes xelSekrulebis 
(keTilsindisierad) Sesrulebis142, diskriminaciuli qmedebis 
Sewyvetis143 an diskriminaciis faqtis aRiarebis Sesaxeb144 moTxovnaTa 
realizaciis winapiroba.  
 
diskriminacia Tavisi arsiT damamcirebeli xasiaTisaa da Seusabamoa 
adamianis RirsebasTan.145 amdenad, garda Tanasworuflebianobis 
                         
 
137 ganzraxvis elementi aseve ararelevanturia sSk-is me-2 IV muxliT akrZaluli 
`Seviwroebis~ SemTxvevisTvis. detalurad ix. 2.3 qveTavi qvemoT. 
138 Ellis, Watson, 163-165.  
139

 Case 177/88, Elisabeth Johanna Pacifica Dekker v Stichting Vormingscentrum voor Jong Volwassenen 

(VJV-Centrum) Plus, [1990] ECR I-3941; Case 180/95, Nils Draehmpaehl v Urania Immobilienservice 

OHG., [1997] ECR I-2195, Ellis, Watson, 307. 
140 saqmeze Case 180/95, Draehmpaehl CJEU-s mier Camoyalibebuli bralis ararsebobis 
Sesaxeb koncefciis kritika ix. Reich N., Effective Private Law Remedies in Discriminaiton Case, 

Non-Discrimination in Eurpean Private Law, Schulze R., (Ed.), Mohr Siebeck, 2011, 64-67.  avtori 
pasuxismgeblobis winapirobad bralis alternativad ganixilavs `saTanadod 
seriozuli darRvevis” dadgenas. avtoris mtkicebiT, aRniSnuli, erTi mxriv, 
awesebs damsaqmebelze pasuxismgeblobis SemTxvevas, Tumca aseTi pasuxismgebloba 
gamoricxulia damsaqmeblis mier diskriminaciis akrZalvis principis umniSvnelo 
darRvevisas.   
141

 Ellis, Watson, 307; Reich, 64-67.  
142 aRniSnuli moTxovnis Sesaxeb ix. IV Tavis 2.1 qveTavi. 
143 aRniSnuli moTxovnis Sesaxeb ix. IV Tavis 2.2 qveTavi. 
144 aRniSnuli moTxovnis Sesaxeb ix. IV Tavis 3.3 qveTavi. 
145

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 243, Semdgomi miTiTebiT: Valticos N., Von Potobsky G., 
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darRvevisa, diskriminaciuli qmedeba moiazrebs dasaqmebulis 
Rirsebis xelyofas. 2019 wlis TebervalSi sSk-Si ganxorcielebuli 
cvlilebis Sedegad, Rirsebis xelyofa diskriminaciuli qmedebis 
Semadgenlobis aucilebeli komponentad warmoCindeba.146 eWvgareSea, 
rom adamianis uflebebis dacvis samarTlis safuZvlebs da ZiriTad 
miznebs Soris zogadia adamianis Rirsebis dacva. Sesabamisad, 
diskriminaciis akrZalavis da Tanasworobis uzrunvelyofis 
principis mizania aseve individis Rirsebis dacva. diskriminaciuli 
qmedeba iwvevs ra individis Tanasworobis statusis darRvevas, 
Sedegad xelyofs adamianis Rirsebas.147 
 
`adamianis Rirseba~ kidev ufro abstraqtuli cnebaa, vidre 
`Tanasworoba~. `Tanasworuflebianobis~ uzrunvelyofa niSnavs 
`Rirsebis~ dacvas. `Tanasworoba~ moralis kategoriaa, romlis 
xelyofa iwvevs piris Rirsebis Selaxvas.148 iuridiul literaturaSi 
Rirseba ganxilulia, rogorc individis maxasiaTebeli, da ara 
ufleba `Rirsebaze~. uflebiT realizdeba adamianis Rirsebis dacva 
da adamianis fundamenturi uflebaa diskriminaciisgan dacva.149 
`Rirsebis~ kantiseul warmodgenaze dayrdnobiT, diskriminacias 
uwodeben qmedebis adresatis SegrZnebiT usamarTlod, uflebis 
xelyofas. usamarTlo aqti ki Tavis mxriv xelyofs adamianis 
Rirsebis dacvis ideals.150 
 
adamianis Rirseba aris kerZo samarTliT daculi individis 
`pirovnuli ufleba~,151 romelic absoluturi uflebaa.152 misi mizania 
adamianis pirovnebis sferoSi arakanonieri Carevis aRkveTa da 
uzrunvelyofs adamianis Rirsebis xelSeuxeblobas. ssk-is me-18 II 
muxli awesrigebs pirovnuli uflebebis ramdenime mniSnvelovan saxes 
da maT Sorisaa individis Rirseba. am normidan gamomdinareobs 
kerZosamarTlebrivi dacvis meqanizmi samoqalaqo samarTliT 

                                                                           
 
International Labour Law, International Encyclopedia for Labour Law and Industrial Relations, Blanpain R., 

(Ed.), Vol. 3, Deventer/Boston, Kluwer Law and Taxation Publishers, 1994, 118. 
146 sSk-Si 2019 wlis 19 Tebervlis cvlilebis Semdgom, me-2 IV muxlis Tanaxmad, 
`diskriminaciad CaiTvleba piris pirdapir an arapirdapir Seviwroeba, romelic 
miznad isaxavs an iwvevs piris Rirsebis Selaxvas da ...”. gamoqveynebulia 2019 wlis 
19 Tebervlis saqarTvelos sakanonmdeblo macnes veb-portalze, 
https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1;  
147 McColgan, 23-34.  
148 iqve, Semdgomi miTiTebiT: Smith N., A Critique of Recent Approaches to Discrimination Law, New 

Zealand Review, 2007, 523. 
149 iqve, Semdgomi miTiTebiT: Feldman D., Human Dignity as a Legal Value: Part 1, Public Law, 1999, 

689. 
150 iqve, 25-27, Semdgomi miTiTebiT: Moreau, 291-313.  
151 igive `piradi araqonebrivi ufleba”. Sead. kereseliZe d., kerZo samarTlis 
uzogadesi sistemuri cnebebi, 131-133. ix. samoqalaqo kodeqsis me-18 muxli. 
152 iqve, 138. 

https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1
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pirdapir gauTvaliswinebeli adamianis uflebebisa Tu 
Tavisuflebebis xelyofis SemTxvevaSi.153  
 
mxolod Rirsebis xelyofis farglebSi `Tanasworobis~ ideis viwro 
Sefaseba zRudavs diskriminaciis akrZalvis arss. diskriminacia 
SesaZloa yovelTvis ar xelyofdes individis Rirsebas, Tumca 
arRvevdes Tanasworuflebianobas.154 amdenad, sSk-is me-2 IV muxli 
yovelTvis sityvasityviTi mniSvnelobiT ar unda ganimartos. 
gansxvavebuli mopyroba diskriminaciad maSinac unda 
dakvalificirdes, rodesac qmedebis Sedegad ar ikveTeba Rirsebis 
xelyofa. diskriminaciuli qmedeba, rogorc individis 
Tanasworuflebianobis darRveva, apriori, ar gulisxmobs Rirsebis 
xelyofas. gasaTvaliswinebelia Tanasworuflebianobis xelyofis 
Sedegad individis dacvis sxva Rirsi interesi, mag., materialuri, 
socialur-ekonomikuri faqtorebi.155  
 
Rirsebis xelyofa kidev ufro xelSesaxebia Seviwroebis 
SemTxvevaSi.156N 
 
2.1.1 Tanabari Rirebulebis samuSaosaTvis Tanabari anazRaurebis 
principi 
 
sSk-is me-2 IV muxlSi warmodgenili Tanasworuflebianobis 
darRvevis akrZalva moicavs diskriminaciis dauSveblobas Sromis 
anazRaurebis gadaxdisas. igi diskriminaciis konkretuli kategoriaa 
da sSk-Si warmodgenili SromiTi diskriminaciis zogadi akrZalva 
faravs mas. Tumca, problemis mniSvnelobidan gamomdinare157, sakiTxi 

                         
 
153 iqve, 137-138. 
154 sawinaaRmdegod ganmartebasTan dakavSirebiT, marTebulia SeniSvna, rom 
diskriminaciasTan dakavSirebuli sarCeli SesaZloa ar dakmayofildes mxolod 
imis gamo, rom aSkarad diskriminaciuli aqtiT ar ilaxebodes adresatis Rirseba. 
McColgan, 27-28, Semdgomi miTiTebiT: Fudge J., Substantive Equality, the Supreme Court of Canada, 

and the Limits to Redistribution, South African Journal on Human Rights, 2007 (23), 235, 241.  
155 iqve, 28, Semdgomi miTiTebiT: Grabham E., Law v Canada: New Directions for Equality Under the 

Canadian Charter?, Oxford Journal of Legal Studies (22), 641-656.   
156 detalurad ix. winamdebare Tavis me-2.3 paragrafi.  
157 qalisa da mamakacis anazRaurebebs Soris uTanasworobis problema 
warmoadgenda da dRemde warmoadgens demokratiuli sazogadoebebis winaSe 
arsebul mniSvnelovan gamowvevas da qalsa da mamakacs Soris diskriminaciis 
yvelaze metad ufro gavrcelebul formas. qalTa SesaZleblobebis da 
miswrafebebis Sesaxeb istoriulad stereotipuli damokidebulebebis gamo 
gansazRvruli samuSaoebi sruldeba dominanturad an eqskluziurad qalebis mier. 
anazRaurebis gansazRvris TvalsazrisiT, xSirad `qalis samuSao~ daufasebelia.  
qalebisTvis gansazRvruli samuSao ufro dabalanazRaurebadia. amasTan, igive 
samuSaoze, qalebi mamakacebTan SedarebiT iReben ufro nakleb anazRaurebas. 
aRniSnulis erT-erT mizezs warmoadgenda Zvelad gavrcelebul midgoma, rom 
mamakaci, rogorc ojaxis meTauri da ojaxis marCenali, unda iRebdes anazRaurebas 
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daeqvemdebara specialur regulirebas. Sesabasamisad, naSromis 
miznebisaTvis aucilebelia uSualod aRniSnuli specialuri 
akrZalvis analizi.  
  
Sromis samarTali iTvaliswinebs Tanabari Rirebulebis 
samuSaosTvis Tanabari anazRaurebis princips. saerTaSoriso aqtebis 
umravlesobaSi warmodgenilia mamakacsa da qals Soris anazRaurebis 
konteqstSi Tanasworobis uzrunvelmyofi debulebebi.158  
 
Tanasworobis fundamenturi principis garda, araerTi qveynis  
konstitucia iTvaliswinebs Tanabari Rirebulebis samuSaosTvis 
Tanabari anazRaurebis princips.159 konstituciuri debuleba 
moqmedebs uSualod SromiTi urTierTobis mimarT da 
damsaqmeblisTvis warmoSobs Sesabamis movaleobebs. misi mizania 
anazRaurebis gadaxdisas gansxvavebis akrZalva rogorc sqesis, aseve 
sxva niSnis mixedviT.160 konstituciebSi aseve dazustebulia 
anazRaurebasTan mimarTebiT diskriminaciis akrZaluli sxvadasxva 
niSani.161 

                                                                           
 
misi ojaxis saWiroebis mixedviT. qmari miiCneoda ra ojaxSi materialuri sikeTis 
mompovebul erTaderT wyarod, `anazRaureba saWiroebis mixedviT” warmoadgenda 
qalisa da mamakacisaTvis gansxvavebuli anazRaurebis gadaxdis safuZvels. 
`Tanabari Rirebulebis samuSaos~ principi fundamenturia samuSao adgilze 
genderuli segregaciis winaaRmdeg brZolaSi, romelic TiTqmis yvela qveyanaSi 
arsebobs. Schmidt F., 138. General Survey on the Fundamental Conventions Concerning Rights at Work in 

light of the ILO Declaration on Social Justice for a Fair Globalization, 2008, Giving Globalization a Human 

Face, International Labour Conference, 101st Session, 2012, 281. 
158 Davies, 146.  
159 mag., germaniis, italiis, safrangeTis samarTlebriv sivrceSi Tanabari 
anazRaurebis valdebulebis warmoSobis pirvelad wyaros warmoadgens 
konstituciiT uzrunvelyofili sqesobrivi Tanasworobis debuleba. ix. Egger, 43. 

italiis konstituciaSi aRniSnulia, rom yvela qal dasaqmebuls unda hqondes 
igive uflebebi, rac mamakac dasaqmebulebs. iqve dakonkretebulia, rom qalebs 
gaaCniaT Tanabari Sromis ufleba da Tanabari SromiTi pirobebis ufleba. SveliZe, 
SromiTi diskriminaciis akrZalvis regulireba qarTuli kanonmdeblobis mixedviT, 
236, Semdgomi miTiTebiT: Treu T., Italy, International Encyclopedia for Labour Law and Industrial 

Relations, Blanpain R., (Ed.), Vol. 8, The Hague/London/ Boston, Kluwer Law International, 1998, 82. 

Mandruzzato P., Italy, International Labour and Employment Laws, Keller W., Darby T., (Ed.), 3
rd

  Edition, 

Volume IA (Covering through 2007), Major Economies (Non-NAFTA), Chicago, BNA Books, 2009, 6-87. 
zogierTi saxelmwifos konstituciiT garantirebulia qalisa da mamakacis mier 
Tanabari Rirebulebis samuSaos SesrulebisaTvis Tanabari anazRaurebis principi 
(mag., bulgareTi, ix. Mrachkov V., Bulgaria, International Encyclopaedia for Labour Law and Industrial 

Relations, Vol. 4, Blanpain R., (Ed.), Deventer/Boston, Kluwer Law and Taxation Publishers, 1995, 162), 
ungreTi (Nagy L., Hungary, International Encyclopaedia for Labour Law and Industrial Relations, 

Blanpain R., (Ed.), Vol. 7, The Hague/London/ Boston, Kluwer Law International, 2000, 35-37), 
saberZneTi (Koukiadis I., Labour Law in the Eastern Mediterranean: Labour Law System: General 

Characteristics of the Greek Labour Law, Comparative Labor Law & Policy Journal, Winter, 2009, 2). 
160 Douka, 3. 
161 Ziskind, Labour Law in 143 Constitutions, 8.  
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saqarTvelos kanonmdebloba ar moicavs Sidaspecialur 
sakanonmdeblo regulirebas Tanabari Rirebulis samuSaosaTvis 
Tanabari anazRaurebis principis dacvasTan mimarTebiT. Tanabari 
anazRaurebis Sesaxeb ILO-s me-100 konvenciis Tanaxmad, `TiToeuli 
wevri valdebulia, anazRaurebis162 ganakveTis dadgenis moqmedi 
meTodebisTvis Sesabamisi saSualebiT, xeli Seuwyos da, ramdenadac 
es aRniSnul meTodebTanaa Tavsebadi, uzrunvelyos mamakaci da qali 
dasaqmebulTaTvis Tanabari Rirebulebis samuSaosaTvis Tanabari 
anazRaurebis principis gavrceleba yvela dasaqmebulis mimarT.~  
konvenciis mizania, rom dasaqmebulis sqesi ar unda ganapirobebdes 
anazRaurebiT gamoxatul gansxvavebas.163 sagulisxmoa aseve 
saqarTvelos parlamentis mier ratificirebuli evropis socialuri 
qartiis 4 III muxli, romelic aRiarebs qalTa da mamakacTa mier 
Tanabari Rirebulebis samuSaosaTvis Tanabari anazRaurebis miRebis 
uflebas. 
 
2.1.2 `Tanabari samuSao~, `Tanabari Rirebulebis samuSao~ 
 
erTmaneTisgan unda gaimijnos `Tanabari samuSao~ da `Tanabari 
Rirebulebis samuSao~. evropuli gaerTianebis damfuZnebeli 
xelSekrulebis 119-e muxli iyenebda termins `Tanabari samuSao~. 
evropuli kavSiris funqcionirebis Sesaxeb xelSekrulebis 157-e 
muxli, msgavsad `2006 wlis Sesworebuli direqtivisa” uTiTebs, 
rogorc `Tanabar samuSaoze~, aseve `Tanabari Rirebulebis 
samuSaoze”. ILO-s me-100 konvenciaSi gamoyenebulia termini `Tanabari 
Rirebulebis samuSao”. 
 

                         
 
162 konvenciis miznebisaTvis, termini anazRaureba gulisxmobs `Cveulebriv, ZiriTad 
an minimalur gasamrjelos an xelfass da nebismier damatebiT sargebels, romelic 
warmoiSoba dasaqmebulebis SromiTi urTierTobidan da romelsac pirdapir an 
iribad, naRdi angariSsworebiT an naturiT, damsaqmebeli uxdis dasaqmebuls.~ 
CJEU-s mier Camoyalibebuli midgomaa, rom anazRaurebis cneba unda ganimartos 
farTod, romelmac SesaZloa moicvas anazRaurebis yvela elementi, piroba, 
nebismieri ekonomikuri elementi (maT Soris naturiT gadaxdili), romelsac 
dasaqmebuli iRebs SromiTi urTierTobidan gamomdinare. amgvarad, Tanabari 
Rirebulebis samuSaosTvis Tanabari anazRaurebis principis miznebidan 
gamomdinare, termini `anazRaureba~ gulisxmobs xelfass, gasamrjelos, danamats, 
bonuss, anazRaurebas zeganakveTuri samuSaosTvis, Ramis samuSaosTvis, gasasvlel 
daxmarebas-kompensacias, droebiT Sromisuunarobis gamo daxmarebas, damsaqmeblis 
mier uzrunvelyofil finansur sargebels (mag., damsaqmeblis mier gacemuli sesxi, 
turistuli paketi, dazRveva), pensias, da a.S. ix. Treu T., Equal Pay and Comparable Worth: A 

View from Europe, Comparative Labor Law & Policy Journal, Fall, 1986, 9. Kenner, 1-184-1-185. Ellis, 

Watson, 182-223. 
163

 Valticos, Von Potobsky, 210.  
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`Tanabari samuSao~ gulisxmobs samuSaos, romelic arsebiTad 
Tanabaria, igivea, Sinaarsobrivad msgavsi,164 identuri165 an TiTqmis 
identuria.166 Tanabari samuSaos SemTxvevaSi, msgavseba fasdeba 
samuSaos bunebis mixedviT.167 `Tanabari samuSaos~ Sefasebis am 
kategorias ganixilavdnen, rogorc samuSaoTa Sedarebas msgavsi gare 
maxasiaTebleblis mixedviT.168 
 
`Tanabari Rirebulebis samuSao~ ufro `farTo~169 da `zogadi~170 
cnebaa.171 igi moiazrebs samuSaoebis Sedarebas ara mxolod maSin, 
roca saxezea `Tanabari~, `igive~ an `msgavsi~ samuSao. cneba 
gulisxmobs samuSaoebs, romlebic sruliad gansxvavebuli 
xasiaTisaa, Tumca aqvT Tanabari Rirebuleba.172 
 
me-100 konvencia ar iTvaliswinebs `Rirebulebis” ganmartebas.173 
CEACR–is mixedviT, konvenciis konteqstSi termini `Rirebuleba~ 
moiazrebs samuSaos Sefasebas bazris moTxovnis ekonomikuri 
faqtorebis gaTvaliswinebis gareSe, rameTu mas axasiaTebs 
genderulad mikerZoebuli midgomebi. `Tanabari Rirebulebis 
samuSaos~ dasadgenad aucilebelia, samuSaos Rirebulebis 
gansazRvris meTodi, rac, rogorc wesi, samuSaoebis obieqturi 
Sefasebis Sedegad xorcieldeba. samuSaoTa obieqturi Sefasebis 

                         
 
164 arsebobs Sexeduleba, rom `Tanabari samuSao~ aseve moicavs samuSaoebs, 
romelic iTvaliswinebs araganmsazRvrel gansxvavebas. Schmidt F., 149 
165 ix. Case 43/75, Defrenne.  
166 Schmidt F., 151, 179. 
167

 ix. Ellis, Watson, 223-224. samuSaos `Tanabarad” gansazRvrisas, zogadad, gamoyofilia 
ori midgoma: samuSaos Rirebulebis Sefaseba misi Sinaarsisa da dasaqmebulisTvis 
dadgenili moTxovnebis Sesabamisad da samuSaos Rirebulebis Sefaseba, 
damsaqmeblis perspeqtiviT, rogoricaa, biznesisTvis sikeTis motana an xarjebi, 
romelTac damsaqmebeli gaiRebda aRniSnuli samuSaos sxvagvarad SesrulebiT. 
literaturaSi gamoTqmuli mosazrebiT, orive midgomas gaaCnia uaryofiTi 
faqtorebi. iqve. 
168  avtori aseve ganasxvavebs samuSaos Sefasebis meore meTods – samuSaos Sefaseba 
misi Sinagani Rirebulebebis mixedviT. es ukanaskneli moiTxovs samuSaoebis 
klasifikacias gansazRvruli qulebis mixedviT, Semdegi faqtorebis 
gaTvaliswinebiT: unarebi, Zalisxmeva, pasuxismgebloba da SromiTi pirobebi, 
romlis farglebSic sruldeba samuSao. es igivea, rac `Tanabari Rirebulebis 
samuSaos~ dadgena samuSaos obieqturi Sefasebis meTodis mixedviT. Schmidt F., 148-

179. 
169

 Servais, 147. 
170

 Schmidt F., 139. 
171 CEACR-is ganmartebiT, `Tanabari Rirebulebis samuSaos~ arsi warmoadgens 
Tanabari Rirebulebis samuSaosTvis Tanabari anazRaurebis fundamenturi 
uflebisa da Tanasworobis uzrunvelyofis qvakuTxeds. General Survey on the Fundamental 

Conventions, 281.  
172 iqve.  
173

 Beaudonnet X., International Labour Law and Domestic law, International Training Center of the ILO, 

Turin, 2010, 161.  
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saTanado sistemis gamoyeneba SeiZleba ganxorcieldes damsaqmeblis 
_ sawarmos, seqtoris an zogadad qveynis doneze, koleqtiuri 
xelSekrulebis an anazRaurebis gansazRvris meqanizmebis 
meSveobiT.174  
 
sxvadasxva qveynis magaliTze arsebobs samuSaoebis Sefasebis 
gansxvavebuli meTodebi.175 CEACR-is SexedulebiT, samuSaoTa 
analitikuri Sefasebis sistema aris yvelaze efeqturi meTodi. igi 
gulisxmobs samuSaos SesrulebasTan dakavSirebuli iseTi obieqturi 
faqtorebis klasificirebas, rogoricaa unarebi, kvalifikacia, 
Zalisxmeva, pasuxismgebloba da SromiTi pirobebi. TiToeuli 
kategoria SesaZloa daiyos qvekategoriebad. mag., `Zalisxmevis~ 
farglebSi moqceuli qvekategoriebia fizikuri, mentaluri da 
emociuri Zalisxmeva. `pasuxismgeblobis~ qvekategoriaa finansuri 
pasuxismgebloba, materialur da adamianur resurebze 
pasuxismgebloba. samuSaoTa Sinaarsis analizis Sedegad samuSaoebs 
eniWebaT numeraciuli Rirebuleba. Sedegad, miniWebuli 
RirebulebiTi numeracia gansazRvravs Tanabari Rirebulebis 
samuSaoebs, rac Tanabari anazRaurebis moTxovnis winapirobaa.176 
sazRvargareTis qveynebis kanonmdeblobidan gamomdinare 
gasaTvaliswinebeli kriteriumebi SeiZleba iyos: dasaqmebulis 
profesiuli kvalifikacia, ganaTleba, swavleba, staJi, 
gamocdileba,177 kompetencia. anazRaurebis odenobis gansazRvrisas 
aseve xdeba samuSaos raodenobrivi da xarisxobrivi Sedegis, 
produqtiulobis178 gaTvaliswineba.  sagulisxmoa samuSaos 
SesrulebasTan dakavSirebuli Tanmxlebi sirTule, riskebi da 
samuSaos pirobebi (maRali temperatura, simaRle an miwis qveS 
siRrme, mavne an dabinZurebuli garemo). mag., mavne an saSiSpirobebian 
                         
 
174 General Survey on the Fundamental Conventions, 275-291. 
175 sxvadasxva qveyanaSi arsebuli samuSaoTa obieqturi Sefasebis sqemebis Sesaxeb 
konkretuli magaliTebi ix. iqve 294-296. 
176 iqve 293. zogierTi qveynis kanonmdeblobis mixedviT, Tanabari Rirebulebis 
samuSaosTvis Tanabari anazRaurebis principis farglebSi samuSaoebis Sedareba 
xdeba SromiTi pirobebis, profesiuli SesaZleblobebis, samuSaos kompleqsurobis, 
pasuxismgeblobis, samuSaos sirTulis, aucilebeli kvalifikaciisa da unarebis, 
Zalisxmevis mixedviT. Tanabari Rirebulebis samuSaosTvis Tanabari anazRaurebis 
principi ar gulisxmobs, rom Tanabari anazRaurebis gadaxda unda moxdes 
aRniSnuli faqtorebis gaTvaliswinebiT. realurad, aRniSnuli faqtorebi 
relevanturia samuSaos Rirebulebis gansasazRvrad im mizniT, rom Sefasdes 
samuSaos saerTo Rirebuleba. ix. iqve, 283-284. arsebobs ama Tu im faqtoris 
dominanturad qalisTvis damaxiaseTeblad miCnevis riski. amdenad, samuSaoebis 
obieqturi Sefasebis sistemis gansazRvrisas aucilebelia, rom TviTon es 
Sefasebis sqema ar iyos diskriminaciuli da genderulad mikerZoebuli. iqve 291-293. 
177 Berenstein A., Mahon P., Switzerland, International Encyclopedia for Labour Law and Industrial 

Relations, Blanpain R., (Ed.), Vol. 13, The Hague/London/Boston, Kluwer Law International, 2001, 117. 
178 Goldmen A., United States of America, International Encyclopedia for Labour Law and Industrial 

Relations, Blanpain R., (Ed.), Vol. 13, The Hague/ London/Boston, Kluwer Law International, 1996, 182.  
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samuSaoze anazRaureba gansxvavebuli unda iyos igive Rirebulebis 
samuSaosgan, romelic normalur pirobebSi sruldeba.179 
 
me-100 konvenciis me-3 III muxlis Tanaxmad, dasaqmebulTa Soris 
gansxvavebuli anazRaurebis ganakveTebi, romelic sqesisagan 
damoukideblad, Seesabameba Sesasrulebeli samuSaos obieqturi 
SefasebiT dadgenil gansxvavebebs, ar ewinaaRmdegeba Tanabari 
Rirebulebis samuSaosaTvis Tanabari anazRaurebis princips. 
 
2.2 `Sedarebis obieqti~ 
 
`formaluri Tanasworobis~ principi moiTxovs `Sedarebis 
obieqtis~180 _ arsebobas.181 saqarTvelos uzenaesi sasamarTlos 
ganmartebiT, `Sedarebis obieqtia~ `analogiur an arsebiTad msgavs 
urTierTobaSi myofi piri~.182 
 
diskriminaciuli qmedebis Sefasebisas gadamwyvetia, arsebobs Tu ara 
analogiur pirobebSi myof sxva dasaqmebulTan mimarTebiT 
Tanasworuflebianobis darRveva.183 rogorc wesi, `Sedarebis obieqti~ 

                         
 
179 Gimpu S., Ticlea A., Romania, International Encyclopedia for Labour Law and Industrial Relations, 

Blanpain R., (Ed.), Vol. 12, The Hague/London/ Boston, Kluwer Law International, 1988, 70-71.  
180 inglisur sityvas - "comparator" - qarTul enaSi Seesatyviseba `Sedarebis 

obieqti~. termini "comparator" xSirad gamoiyeneba ucxoenovan literaturaSi, mag., ix. 
Callaghan P., UK, International Labour and Employment Laws, Third Edition, Keller W., Darby T., (Ed.), 

Third Edition, Volume IA (Covering through 2007), Major Economies (Non-NAFTA), Chicago, 2009, 8-192; 

Kenner, 1-237.; McGlynn C., EC Legislation Prohibiting Age Discrimination: Towards a Europe for All 

Ages?, The Cambridge Yearbook of European Legal Studies, Volume 3, 2000, Edited by Dashwood A., 

Spencer J., Ward A., Hillion C., Oxford-Portland Oregon, 2001, 289. 
181

 Kenner, 1-192. 
182 saqarTvelos uzenaesi sasamarTlos 2017 wlis 28 ivlisis ganCineba saqmeze #as-
319-302-2017.  
183 SromiTi diskriminaciis gacxadebul faqtTan dakavSirebuli sasamarTlo davis 
ganxilvisas, saqarTvelos sasamarTlos praqtikisTvis ucxoa Sedarebis obieqtis 
Sesaxeb msjeloba. gamonaklisia saqarTvelos uzenaesi sasamarTlos 2010 wlis 19 
oqtombris ganCineba saqmeze #as-549-517-2010. aRniSnuli saqmis ganxilvisas uzenaesi 
sasamarTlo exeba Sedarebis obieqtis sakiTxs. Tumca unda iTqvas, rom 
sasamarTlom Sefasebis gareSe datova imyofebodnen Tu ara mosarCele da 
sasamarTlos mier Sedarebis obieqtebad gamoyenebuli pirebi analogiur 
mdgomareobaSi. mocemul saqmeze gamoikveTa sasamarTlos mier daSvebuli 
mniSvnelovani faqtobrivi uzustoba. sasamarTlom gansazRvruli pirebi 
daakvalificira Sedarebis obieqtebad ise, rom ar gamoikvlia, iyvnen Tu ara isini 
imave damsaqmebelTan SromiT urTierTobaSi CarTulni. Sedegad, gamoiTqva 
mosazreba, rom diskriminaciis Sinaarsis erT-erTi aucilebeli komponentis – 
Sedarebis obieqtis arasrulyofilad Seswavlis fonze diskriminaciis uaryofis 
Sesaxeb daskvna usafuZvloa. ix. SveliZe z., Sromis diskriminaciis Sesaxeb davis 
ganxilvis Taviseburebani saqarTvelos uzenaesi sasamarTlos 2010 wlis 19 
oqtombris #as-549-517-2010 ganCinebis magaliTze, Sromis samarTali, zoiZe b., (red.), 
statiaTa krebuli II, 2013. 
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saxezea maSin, rodesac diskriminaciis msxverpli da Sesadarebeli 
piri SromiT urTierTobaSi arian erTsa da imave damsaqmebelTan.184 
sSk-is me-2 IV muxlSi mocemuli SromiTi diskriminaciis definicia 
iTvaliswinebs, rom Tanasworuflebianobis darRvevis Sefasebis 
sazomia `analogiur pirobebSi~, anu igive damsaqmebelTan SromiT 
urTierTobaSi myofi piri. CJEU–s mier mravali wlis ganmavlobaSi 
dadgenili praqtikaa, rom Sesadarebeli samuSaoebi ar aris 
aucilebeli, sruldebodes erTdroulad. SesaZlebelia samuSaoebis 
Sedareba, romelTa Sesruleba ar aris droSi Tanxvedri. Tanabari 
mopyrobis principi SeiZleba Sefasdes dasaqmebulsa da yofil 
dasaqmebuls Soris SedarebiTac. amdenad, `Sedarebis obieqtad~ 
SeiZleba iqnes warmodgenili dasaqmebulis winamorbedi.185 `Sedarebis 
obieqti~ aseve SesaZlebelia iyos dasaqmebulis Semcvleli, anu is 
piri, vinc imave damsaqmebelTan CaerTo SromiT urTierTobaSi 
diskriminirebuli piris nacvlad.186  
 
Sedareba SeiZleba iyos realuri an hipoTezuric.187 mag. sqesis, rasis, 
religiuri mrwamisis an seqsualuri orientaciis niSniT 
diskriminaciisas, `Sedarebis obieqtia~ sawinaaRmdego sqesis, sxva 
rasis warmomadgeneli, diskriminaciis msxverplisgan gansxvavebuli 
religiuri mrwamsis an seqsualuri orientaciis mqone piri.188 
anazRaurebasTan dakavSirebuli diskriminaciuli davisas aseve 
aRiarebulia hipoTezuri Sedareba.189 rodesac ar arsebobs 
Sesadarebeli dasaqmebuli, misaRebia daSveba, Tu ra iqneboda, mag., 
mamakacis anazRaureba. CEACR-is Tanaxmad, ar unda izRudebodes 
Tanabari anazRaurebis sarCelis aRZvris SesaZlebloba, rodesac, 
mag., sawarmo upiratesad asaqmebs qalebs. am SemTxvevebSi hipoTezuri 
Sedarebis obieqti mamakacia 190 
 
saqarTvelos sakonstitucio sasamarTlos damkvidrebuli praqtikis 
Sesabamisad, diskriminaciis sakiTxze msjelobisaTvis, pirvel 
yovlisa, unda dadgindes, warmoadgenen Tu ara Sesadarebeli pirebi 

                         
 
184

 Hepple, Fredman S, Truter, 198;   
185 Ellis, Watson, 229,251.    
186

 Bell A., Employment Law, Nutcases, 3
rd

 Edition, London, Thomson, Sweets & Maxwell, 2007, 39-40.     
187 Davies, 132. 
188

 McGlynn, 289. 
189 anazRaurebis konteqstSi genderuli niSniT diskriminaciis SemTxvevisas 
dasaSvebia hipoTezuri Sedareba Tu ra iqneboda mamakacis anazRaureba. sxva 
magaliTia, roca damsaqmebeli araxelsayrel mdgomareobaSi ayenebs dasaqmebuls, 
sxva pirTan SedarebiT romelsac gansxvavebulad epyroba an hipoTezurad 
analogiur viTarebaSi gansxvavebulad moepyroboda. Davies, 132.  hipoTezuri 
Sedarebis magaliTia, roca qali dasaqmebuli amtkicebs, is rom kaci iyos, igi 
miiRebda bevrad ufro met anazRaurebas, Tumca dasaqmebuli ver uTiTebs realur 
mamakac komparatorze. Ellis, Watson, 231.    
190

 General Survey on the Fundamental Conventions, 291-292.   
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(pirTa jgufebi) arsebiTad Tanasworebs. amisaTvis aucilebelia, 
aRniSnuli pirebi ama Tu im SinaarsiT msgavs kategoriaSi, 
analogiur garemoebebSi xvdebodnen da iyvnen arsebiTad Tanasworebi 
konkretuli viTarebisa Tu samarTlebrivi urTierTobis 
gaTvaliswinebiT. arsebiTad Tanasworobis gansazRvrisas, „pirebi 
Sedarebad kategoriebs unda ganekuTvnebodnen; isini ama Tu im 
SinaarsiT, kriteriumiT msgavs kategoriaSi, analogiur garemoebebSi 
unda xvdebodnen, arsebiTad Tanasworni unda iyvnen konkretul 
viTarebasa Tu urTierTobebSi; erTi da igive pirebi garkveul 
urTierTobasTan, viTarebasTan mimarTebiT SeiZleba ganixilebodnen 
arsebiTad Tanasworad, xolo sxva garemoebebTan mimarTebiT _ ara”.191 
 
Tanabari anazRaurebis principis miznebisaTvis, Sedareba unda 
moxdes imave sawarmos, damsaqmeblis sasargeblod Sesrulebul 
samuSaosTan mimarTebiT. iuridiul literaturaSi gamoTqmulia eWvi, 
mag., industriis, seqtoris, igive profesiis an zogadad qveynis 
farglebSi daqiravebul sxva dasaqmebulTan Sedarebis 
SesaZleblobis Sesaxeb.192  Tumca CJEU-s midgomaa, rom evropuli 
kavSiris funqcionirebis Sesaxeb xelSekrulebis 157-e muxlis 
Sesabamisad, dasaSvebia sxva damsaqmeblis sasargeblod Sesrulebul 
samuSaosTan Sedareba.193  
 
igive midgomaa Camoyalibebuli ILO-s me-100 konvenciis moqmedebis 
sferos Sesaxeb. CEACR-is ganmartebiT, Tanabari anazRaurebis 
principi ar aris SezRuduli konkretuli sawarmos, damsaqmeblis 
farglebSi Sesadarebeli samuSaoebiT. konvenciiT dasaSvebia 
gansxvavebul adgilebSi, sawarmoSi an sxva damsaqmeblis 
sasargeblod qalisa da mamakacis mier Sesrulebuli samuSaoebis 
Sedareba. samuSaoTa aseTi farTo Sedareba aucilebelia sqesis 
niSniT profesiuli segregaciis aRmosafxvrelad.194 sxva 
damsaqmebelTan arsebul SromiT urTierTobasTan Sedarebis 
SesaZleblobas uSvebs evropis socialuri qartiac.195  
 
Tanabari Rirebulebis samuSaosTvis Tanabari anazRaurebis principi 
bunebrivia moqmedebs iseTi SemTxvevis mimarTac, rodesac `Sedarebis 

                         
 
191 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekemberis 
gadawyvetileba saqmeze # 1/1/493.   
192 Schmidt F., 148,179. 
193 CJEU–s erT-erT gadawyvetilebaze dayrdnobiT, arsebobs mosazreba, rom 
Tanabari anazRaurebis principis gamoyeneba ar unda moxdes, roca Tanabari 
Rirebulebis samuSaos Sesruleba xdeba sxvadasxva damsaqmeblis sasargeblod, 
radgan gansxvaveba ar ukavSirdeba erT wyaros. Ellis, Watson, 225-228.       
194

 General Survey on the Fundamental Conventions, 291-292. 
195 ix. socialuri uflebebis evropuli komitetis mosazreba evropis socialuri 
qartiis Sesabamis normasTan mimarTebiT. iqve. 
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obieqtTan~ mimarTebiT mosarCelis samuSaos aqvs ufro maRali 
Rirebuleba. principi, cxadia, krZalavs anazRaurebas Soris 
gansxvavebas, roca naklebanazRaurebadi kategoriis dasaqmebuli 
asrulebs ufro maRali Rirebulebis samuSaos. anu Sedareba xdeba 
ufro naklebi Rirebulebis samuSaosTan, romlisTvis damsaqmebeli 
ixdis ufro maRal anazRaurebas.196    
 
zemoaRniSnulis gaTvaliswinebiT, SromiT diskriminaciasTan 
dakavSirebuli moTxovnis sasamarTloSi wardgenisas, mosarCelem 
unda miuTiTos analogiur pirobebSi myof sxva pirTan mimarTebiT 
Tanasworuflebianobis darRvevis faqtze. am zogadi wesidan 
gamonaklisia fexmZimobis niSniT diskriminacia. CJEU-s adreuli 
gadawyvetilebebis Tanaxmad, fexmZimobis niSniT dasaqmebulis 
gaTavisufleba ar dakvalificirda diskriminaciad im safuZvliT, 
rom aseT SemTxvevebSi ar arsebobda Sesadarebeli piri - mamakaci. 
mogvianebiT, CJEU-m Camoayaliba pozicia, romlis mixedviTac, 
fexmZimobis niSniT qalis mimarT diskriminaciuli mopyroba CaiTvala 
sqesis niSniT pirdapir diskriminaciad, miuxedavad imisa, rom 
fexmZimobis niSniT diskriminaciisas ar arsebobs mamakaci `Sedarebis 
obieqti~.197 
 
2.3 Seviwroeba 
 
sSk-is me-2 IV muxlis Tanaxmad, diskriminaciad miiCneva piris 
pirdapiri an arapirdapiri Seviwroeba, romelic miznad isaxavs an 
iwvevs misTvis damaSinebeli, mtruli, damamcirebeli, Rirsebis 
Semlaxveli an Seuracxmyofeli garemos Seqmnas. mocemuli normidan 
gamomdinare, Tanasworuflebianobis darRvevis garda, sSk 
diskriminaciad ganixilavs piris Seviwroebas.  
 
sSk-is Tanaxmad, Seviwroeba ganmartebulia, rogorc pirdapiri an 
arapirdapiri saxiT gamoxatuli konkretuli marTlsawinaaRmdego 
qmedeba - `damaSinebeli, mtruli, damamcirebeli, Rirsebis 
Semlaxveli an Seuracxmyofeli garemos Seqmna~. qmedeba, rom 
Seviwroebad CaiTvalos, `Seviwroebis~ es Semadgeneli elementebi 
SeiZleba arsebobdes yvela erTad, ramdenime erTad an mxolod erTi.  
 
sSk-is me-2 IV muxlis mixedviT `Seviwroeba~ gulisxmobs qmedebas 
`romelic miznad isaxavs an iwvevs~ pirisaTvis damaSinebeli, mtruli, 
damamcirebeli, Rirsebis Semlaxveli an Seuracxmyofeli garemos 
Seqmnas. amrigad, sSk krZalavs, rogorc ganzrax aseve 
gaufrTxilebel Seviwroebas. am normidan gamomdinare aseve aSkaraa, 

                         
 
196 Ellis, Watson, 231-232, 252-253.  
197

 Hepple B, Fredman, Truter, 187; Kenner, 1-192; Callaghan, 8-181. 
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rom qmedebis Seviwroebad kvalifikaciisaTvis ar aris aucilebeli 
gansazRvruli materialuri ziani. gasaziarebelia erT-erT saqmeze198 
aSS-is uzenaesi sasamarTlos ganmarteba, romlis mixedviTac, 
`mtruli samuSao garemos~ Seqmna ar aris aucilebeli asaxavdes 
`ekonomikur~ an `materialur~ zians. sakmarisia Seuracxmyofeli 
garemos Seqmna. sasamarTlom ganmarta, rom diskriminaciuli, 
Seuracxmyofeli samuSao garemo, maT Soris is, romelic 
seriozulad ar moqmedebs fsiqologiur keTildReobaze, xSirad 
amcirebs dasaqmebulis samuSaos Sesrulebis xarisxs, survils 
ukargavs dasaqmebuls, darCes samuSaoze an dawinaurdes.199 
 
niSandoblivia, rom SromiTi diskriminaciis am formis – Seviwroebis 
dasadastureblad ar aris savaldebulo `Sedarebis obieqtis~ 
arseboba.200 gansxvavebiT Tanabari mopyrobis principis darRvevisgan, 
Seviwroeba arsobrivad marTlsawinaaRmdego qmedebaa, miuxedavad 
imisa, ikveTeba Tu ara Tanasworuflebianobis darRveva qmedebis 
adresatTan mimarTebiT.   
 
Seviwroeba SeiZleba gamoixatos pirdapiri an iribi formiT. sSk-is 
me-2 IV muxlSi `Seviwroebas~ da Tanaswrouflebianobis akrZalvis 
definicebs Soris `anda~ kavSiris gamoyeneba miuTiTebs, rom 
diskriminacia SesaZlebelia gamoixatos, rogorc, mag., 
Tanasworuflebianobis darRvevaSi, aseve piris SeviwroebaSi.   
 
Seviwroeba moiazrebs dasaqmebulis Rirsebis xelyofas. aRniSnuli 
TvalsazrisiT, `Seviwroebis~ akrZalvis samarTlebriv bunebasTan 
mimarTebiT, doqtrinaSi gansxvavebuli midgomebia. aSS-s samarTalSi, 
Seviwroeba diskriminaciis formaa. igi ganixileba, rogorc zewola 
umciresobis da uTanasworo mdgomareobaSi myofi jgufis mimarT. 
arsobrivad, kanoni `Seviwroebisgan~ (rogorc diskriminaciis 
specialuri formisgan) icavs, mag., rasobriv umciresobas an qalebs.201  

 
samarTlebrivi termini `Seviwroeba~ aSS-s samarTlidan 
momdinareobs.202 man mniSvnelovani gavlena iqonia msoflios 
sxvadasxva qveyanaSi, maT Soris evropul saxelmwifoebSi Seviwroebis 
amkrZalavi kanonebis miRebaze. Tumca es ar gulisxmobs, rom 
evropuli saxelmwifoebi iziareben aSS-s samarTlis midgomas am 

                         
 
198

 Harris v. Forklift Sys. Inc., 510 U.S. 17 (1993), 114 S. Ct. 367 (1993); 
199 Friedman G.S., Whitman J.Q., The European Transformation of Harassment Law: Discrimination Versus 

Dignity, Columbia Journal of European Law, The Parker School of Foreign and Comparative Law, Columbia 

University, Spring, 2003, 3.  
200

 Kenner, 1-237-1-239. 
201

 Friedman, Whitman, 1-12.  
202 Tavdapirvelad, Seviwroebis akrZalvis sakanonmdebloba mowesrigeba aSS-Si 
mimarTuli iyo rasobrivi umciresobis dacvisken. iqve.  
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institutis samarTlebriv bunebasTan mimarTebiT. aSS-sgan 
gansxvavebiT, evropuli saxelmwifoebi `Seviwroebis~ akrZalvas 
individis Rirsebis dacvis kategoriad ganixilaven. 
kontinentevropuli samarTlis midgomaa, rom `Seviwroebis~ 
msxverplia ara uSualod qali an umciresobis warmomadgeneli, 
aramed zogadad dasaqmebuli. mag., rasobrivi niSniT `Seviwroebis~ 
akrZalva aris kontinentevropuli regulaciis erTi nawili. 
akrZalva moicavs ara mxolod sqesis an rasobrivi niSniT `Rirsebis~ 
xelyofisgan dacvas. damsaqmeblebs ekrZalebaT Seviwroeba zogadad 
samuSao adgilze. evropuli SexedulebiT, kanonmdeblobis mizania 
ara diskriminaciis, aramed individis Rirsebis xelyofis akrZalva. 
amasTan, damsaqmebeli ar aris normis erTaderTi adresati. 
kontinentevropuli samarTali moicavs dasaqmebulebs Soris 
mopyrobis wess. dasaqmebulebs ekrZalebaT erTmaneTis Seviwroeba.203  
 
germaniaSi, Seviwroebis sakiTxis aqtualoba warmoiSva pativisa da 
Rirsebis Sesaxeb tradiciuli iuridiuli azrovnebis konteqstSi. 
Camoyalibebuli doqtrinis mixedviT, SromiTi urTierToba, efuZneba 
ra mxareebs Soris `gansakuTrebul ndobas~,204 moicavs mxareTa 
urTierTSemxvedr valdebulebebs – damsaqmeblis mimarT 
dasaqmebulis loialobis da damsaqmeblis mier dasaqmebulis mimarT 
zrunvis valdebulebas.205 aRniSnuli damsaqmeblis mier dasaqmebulis 
Rirsebis dacvasac gulisxmobs206.207 `pirovnulobis~ dacvis 
koncefciidan gamomdinare, rogorc dasaqmebulze `zrunvis~ 
valdebulebis aspeqti, damsaqmebeli valdebulia uzrunvelyos, rom 
yvela dasaqmebulma SeZlos samuSao adgilze misi `pirovnulobis~ 
srulad ganviTareba. aRniSnulidan gamomdinare, `Seviwroebis~ 
akrZalva srul TanxvedraSia samuSao adgilze damsaqmeblis mxridan 
dasaqmebulis (pirovnulobis) dacvis valdebulebasTan. germaniis 
msgavsad, safrangeTSi `Seviwroebis~ akrZalva dafuZnebulia Rirsebis 
dacvis koncenfciaze. igive SeiZleba iTqvas sxva kontinentevropul 
saxelmwifoebzec.208 
 

                         
 
203 iqve, 1-4. 
204 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
97.  
205 me-19 saukunis bolos, germanul Sromis samarTalSi girkes mier Camoyalibebuli 
doqtrinis mixedviT, erTi mxriv, dasaqmebuls gaaCnia `loialobis~ valdebuleba, 
rac (sxvebTan erTad) moicavs damsaqmeblis miTiTebis Sesrulebis valdebulebas. 
meore mxriv, damsaqmebels ekisreba dasaqmebulze `zrunvis~ valdebuleba. Friedman, 

Whitman, 8-9. 
206 Sead. kereseliZe d., adeiSvili l., saqarTvelos Sromis kodeqsis proeqti da 
kontinenturi evropis qveynebis Sromis samarTlis zogierTi ZiriTadi principebi, 
20.  
207  Friedman, Whitman, 8-9. 
208  iqve, 8-11. 
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Sedegad, `Seviwroebis~ samarTlis ori paradigmaa. amerikuli `anti-
diskriminaciuli~ da kontinenturi `Rirsebis~ paradigma.209 ufro 
metic, avstraliaSi, `Seviwroeba~210 akrZalulia usafrTxo da 
jansaRi samuSao garemos uflebis dacvis konteqstSi.211 qarTuli 
samarTlis SemTxvevaSi, sSk `Seviwroebas~ diskriminaciis formad 
ganixilavs. `Seviwroebis~ akrZalva moqceulia diskriminaciis 
definiciis muxlSi. sSk-is 2 IV muxlis Tanaxmad, `diskriminaciad 
CaiTvleba piris pirdapiri Tu arapirdapiri Seviwroeba~. aRniSnuli 
TavisTavad ar gamoricxavs, rom Seviwroebisgan dacvis interesi 
individis Rirseba gaxdes. amaze miuTiTebs sSk-is me-2 IV muxlSi 
mocemuli `Seviwroebis~ ganmartebac. gasaziarebelia pozicia, rom 
principis doneze es ori midgoma ar aris erTmaneTis gamomricxveli. 
SesaZlebelia, Sromis samarTalSi Seviwroebis akrZalvis mizani iyos 
piris dacva, rogorc diskriminaciisgan, aseve Rirsebis 
Selaxvisgan.212 Rirsebis dacvis interesi gansakuTrebiT aSkaraa 
`Seviwroebis~ qvemoT ganxiluli specialuri kategoriebis 
SemTxvevaSi.   
 
Seviwroebis Sedegad Rirsebis xelyofa SesaZloa iwvevdes individis 
janmrTelobisaTvis, upiratesad fsiqikuri janmrTelobisaTvis 
zianis miyenebas. `Seviwroebis~ rogorc diskriminaciis formad 
kvalifikacias da aseve akrZalvis farglebSi Rirsebis dacvis 
aRiarebas mniSvnelovani gavlena aqvs moTxovnis formulirebaze. 

                         
 
209 gamoTqmulia mosazreba, rom samarTlebriv sistemebs Soris amgvari gansxvaveba 
dakavSirebulia sazogadoebis istoriul ganviTarebasTan. diskriminiacia es aris 
problema, romelic bunebrivad gamZafrebulia socialurad `mobilur~ 
sazogadoebaSi, `Rirseba~ - ki ufro stabilur sazogadoebaSi. kontinenturi 
samarTlis ganviTareba mimdinareobda pirTa statusze dafuZnebuli gansxvavebis 
Sesaxeb sazogadoebis ukmayofilebis kvaldakval. kontinentur saxelmwifoebSi 
pirTa maRali statusi ganapirobebda adamianTa diferencirebas. aRniSnuli 
sapasuxod, kontenturi samarTali ZiriTadad miznad isaxavs yvela individis 
mimarT pativiscemiT mopyrobis garantirebas. evropuli Sromis samarTlis 
konteqstia, rom dasaqmebulebma moipoves `pativiscemis ufleba~. aSS-Si igi 
dakavSirebulia SavkanianTa monobasTan. `Rirsebis~ koncefcia ar aris imave wonis 
matarebeli, rogorc kontinentur saxelmwifoebSi. aSS-Si `Rirseba~ ufro 
naklebadaa dakavSirebul istoriasTan. maTTvis igi ufro bundovania. aSS-Si ufro 
mZafrad idga diskriminaciis problema. iqve, 14.   
210 ufro konkretulad ki, `moraluri Seviwroeba~.  
211

 Smit D.M., Du Plessis J.V., Why Should We Care? Bullying in the Workplace: An International Overview, 

paper presented at the Labour Law Research Network 2nd Conference, Amsterdam, 2015, 18 
212 Friedman G.S., Whitman J.Q., 2. 
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2.3.1 seqsualuri xasiaTis Seviwroeba213 
 
SromiT urTierTobebSi Seviwroebis gansakuTrebuli kategoriaa 
seqsualuri xasiaTis Seviwroeba. igi sqesis niSniT pirdapiri 
diskriminaciis formas warmoadgens.214  
 
zogadi `Seviwroebis~ msgavsad, seqsualuri xasiaTis Seviwroebis 
akrZalva miznad isaxavs individis Rirsebis dacvas. aRniSnulze 
saubrobs Tbilisis saqalaqo sasamarTloc SromiT urTierTobebSi 
seqsualuri xasiaTis Seviwroebis Sesaxeb davis ganxilvisas. 
sasamarTlos ganmartebiT, `Seviwroebis dros msxverpls ar aqvs 
fsiqologiuri da moraluri zianis arsebobis mtkicebis 
valdebuleba, radgan es ukanaskneli Seviwroebis arsSi TavisTavad 
moiazreba~.215  
 
2019 wlis cvlilebebamde, sSk ar iTvalisiwinebda seqsualuri 
xasiaTis Seviwroebis definicias. 2019 wlis maisis cvlilebebis216 
Sedegad, sSk-is me-2 IV muxlSi mocemuli diskriminaciis definiciis 
nawilSi gaCnda daTqma, rom diskriminacia maT Soris gulisxmobs 
seqsualur Seviwroebasac. garda amisa, sSk-s daemata me-2 IV1 muxli, 
romlis Tanaxmadac, `seqsualur Seviwroebad miiCneva piris mimarT 
arasasurveli seqsualuri xasiaTis qceva, romelic miznad isaxavs 
an/da iwvevs misi Rirsebis Selaxvas da qmnis misTvis damaSinebel, 
mtrul, damamcirebel, Rirsebis Semlaxvel an Seuracxmyofel 
garemos.~ mocemuli norma iTvaliswinebs SeniSvnas sadac aRniSnulia, 
rom `am kanonis miznebisTvis seqsualuri xasiaTis qcevad miiCneva 
seqsualuri xasiaTis frazebis Tqma an/da mimarTva, genitaliebis 
Cveneba an/da seqsualuri xasiaTis sxva nebismieri arasityvieri 
fizikuri qceva.~  
 

                         
 
213 inglisurad _ "sexual harassment". winamdebare naSromis miznebisaTvis 
gamoyenebulia termini `seqsualuri xasiaTis Seviwroeba”. aRniSnuli terminis 
mniSvnelobiT qarTul literaturaSi xSirad gamoiyeneba `seqsualur Sevwiroeba~. 
ix., mag., abaSiZe a., arganaSvili a., goCiaSvili n., nacvliSvili a., dekanosiZe T., 
genderi da samarTali, saqarTvelos kanonmdeblobis genderuli analizi, 
partnioroba adamianis uflebebisaTvis, 2016.   
214

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 243, Semdgomi miTiTebiT:  Prangli T., Liigus L., Estonia, Labor and 

Employment Law in the New EU Member and Candidate States, Reitz A., (Ed.), Section of International Law 

American Bar Association, 2007, 149. Blanpain, Belgium, International Encyclopedia for Labour Law and 

Industrial Relations, 102.  
215 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 3 
ianvris gadawyvetileba saqmeze #330210016001416304. 
216 gamoqveynebulia 2019 wlis 3 maisis saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/4548377?publication=0#DOCUMENT:1; 

https://matsne.gov.ge/ka/document/view/4548377?publication=0#DOCUMENT:1;
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sSk-is me-2 IV1 muxlis SeniSvna iTvaliswinebs seqsualuri xasiaTis 
qcevis viwro – SezRudul aRwerilobas. `2006 wlis Sesworebul 
direqtivaSi” da igive Sinaarisis „genderuli Tanasworobis Sesaxeb“ 
kanonis me-6 I (b) muxlSi ki mocemulia seqsualuri xasiaTis 
Seviwroebis ufro mravlismomcveli da samarTlebrivad gamarTuli 
definicia - `SromiT urTierTobaSi akrZalulia seqsualuri xasiaTis 
nebismieri arasasurveli sityvieri, arasityvieri an fizikuri qceva, 
romelic miznad isaxavs an iwvevs piris Rirsebis Selaxvas an 
misTvis damamcirebeli, mtruli an Seuracxmyofeli garemos Seqmnas“. 
seqsualuri xasiaTis arasasurvel sityvier, arasityvier an fizikur 
qcevaze zogadi Sinaarsis miTiTeba kanonis ufro marTebuli 
samarTlebrivi deskripciaa, vidre sSk-Si mocemuli iseTi konkretika, 
rogoricaa mag. seqsualuri xasiaTis frazebis Tqma an genitaliebis 
Cveneba. amdenad, sSk-is me-2 IV1 muxli ufro farTod - genderuli 
Tanasworobis Sesaxeb“ kanonis me-6 I (b) muxlTan erTobliobaSi unda 
ganimartos.     
 
seqsualuri xasiaTis Seviwroeba xelyofs samuSao adgilze 
Tanasworobas, eWqveS ayenebs ra dasaqmebulTa erTianobas, Rirsebasa 
da keTildReobas. SromiT urTierTobebSi seqsualuri xasiaTis 
Seviwroeba moicavs or gansxvavebul elements: a) quid pro quo, romelic 
ganisazRvreba, rogorc seqsualuri xasiaTis nebismieri fizikuri, 
verbaluri an araverbaluri moqmedeba da sxva moqmedeba, sqesTan 
dakavSirebiT, romelsac gavlena aqvs qalisa da mamakacis Rirsebaze, 
aris arasasurveli, arasaTanado da Seuracxmyofeli qmedebis 
adresatisTvis; da piris mier aseTi qcevis miReba an uaryofa, Riad 
Tu farulad warmoadgens safuZvels piris samsaxurTan 
dakavSirebuli gadawyvetilebisTvis. b) mtruli samuSao garemo - 
qceva, romelic qmnis damaSinebel, mtrul an Seuracxmyofel garemos 
qmedebis adresatisaTvis.217  
 
seqsualuri xasiaTis Seviwroeba, garda zemoaRniSnulisa, 
gulisxmobs piris mimarT gamoTqmul moTxovnas an muqaras, romlis 
mizania sqesobrivi kontaqtis sanacvlod samuSao adgilze garkveuli 
upiratesobis miniWeba. seqsualuri xasiaTis Seviwroebis akrZalva 
exeba aseve moTxovnas, mag., dasaqmebulis mier kompaniis mniSvnelovan 
klientTan sqesobrivi kavSiris damyarebis Sesaxeb.218 
 

                         
 
217

 General Survey on the Fundamental Conventions, 789. ix. aseve Mcdonald, Ravitch, Sumners, 98-104.  
218

 Sands R., France, Employment Law, The Comparative Law Yearbook of International Business, Campbell 

D, (Ed.), Alibekova A, (Volume Ed.), Special Issue, 2006, 189. 
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2.3.2 fsiqologiuri Seviwroeba 
 
`Seviwroebis~ specialuri kategoriaa aseve fsiqologiuri 
Seviwroeba.219    
 
fsiqologiuri Seviwroeba samuSao adgilze warmoadgens 
interpersonaluri agresiis formas. fsiqologiuri Seviwroeba 
SesaZloa gamoixatos Semdegi qmedebiT: miTiTebis, samuSao davalebis 
miucemloba; urTierTsawinaaRmdego miTiTebebis, davalebebis micema; 
gadaWarbebuli davalebebis micema; ararsebiTi davalebis an 
dasaqmebulis kompetenciasTan Seusabamo davalebis micema; 
aragonivruli vadis daweseba davalebis Sesasruleblad; 
damamcirebeli davalebis micema; arsobrivad Seusrulebeli 
davalebis micema; Sesrulebuli davalebis araRiareba; samuSao 
procesis gadaWarbebuli monitoringi; Seviwroebis msxverplis mier 
Sesrulebuli samuSaos miTviseba (sakuTrad warmoCena); agresiuli 
Tvalis kontaqti, Jestikulacia xelis TiTebiT; karis mijaxuneba an 
nivTebis srola; yvirili; lanZRva; ganrisxeba; kiTxvaze pasuxis 
gaucemloba; dasaqmebulTan komunikaciaze uari; gariyva; socialuri 
garicxva; mudmivi kritika; dausabuTebeli kritika; gadaWarbebuli an 
uxeSi kritika; sarkazmi; dasaqmebulze Worebis gavrceleba; 
cilismwamebluri komentarebi; usafuZvlo braldeba; dasaqmebulis 
sabotaJi, misTvis informaciis damalva, profesiuli statusisTvis 
Ziris gamoTxra; damamcirebeli samuSao garemos Seqmna; daSineba, 
daknineba, damcireba, (sityvieri) Seuracxyofa (maT Soris sajarod, 
sxvebis TandaswrebiT).220   
 
fsiqologiur Seviwroebad ar kvalificirdeba dasaqmebulis 
dawinaurebaze uari an mis nacvlad sxva pirisaTvis upiratesobis 
miniWeba, damcireba, mag., rasobrivi an sxva niSniT. es qmedebebi 
miekuTvneba tradiciuli Seviwroebis an Tanasworuflebianobis 
xelyofis kategorias.221 
 
fsiqologiuri Seviwroeba SesaZloa ganxorcieldes zedamxedvelis 
an kolegis mier.222 avtorebs Soris arsebobs azrTa sxvadasxvaoba, 

                         
 
219 frangul samarTalSi gamoiyeneba termini `moraluri Seviwroeba~ - "moral 

harassment". aRniSnul qmedebas iuridiul literaturaSi `mobings” an igive 
`bulingsac~ uwodeben. Friedman, Whitman, 4. terminTan mimarTebiT arsebobs mosazreba, 
rom `bulingi~ aris Seviwroeba, romelic Cadenilia or pirs Soris, `mobingi~ ki, 
xorcieldeba jgufis mier. Smit, Du Plessis, 17. 
220

 Friedman, Whitman, 4-5; Smit, Du Plessis, 2-8. 
221

 iqve, 9. 
222 Friedman, Whitman, 4-5; Smit, Du Plessis, 6.  
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ramdenad aris ganzraxva fsiqologiuri Seviwroebis 
makvalificirebeli garemoeba. zogierTis mtkicebiT, fsiqologiuri 
Seviwroeba saxezea mxolod ganzraxi aqtis SemTxvevaSi, romelic 
miznad isaxavs pirisaTvis materialuri an fsiqologiuri zianis 
miyenebas. sSk-is me-2 IV muxlSi mocemuli `Seviwroebis~ zogadi 
akrZalva moicavs fsiqologiur Seviwroebasac. Sesabamisad, 
`Seviwroebis~ definiciidan gamomdinare, fsiqologiuri Seviwroebis 
kategoriaSi moiazreba gaufrTxilebeli Seviwroebis SemTxvevac.223 
 
fsiqologiuri Sevwiroeba ar aris erTjeradi qmedeba. rogorc wesi, 
igi warmoadgens gangrZobiT qmedebas, romelic SesaZloa 
grZeldebodes TveobiT an wlobiT. gasaziarebelia mecnierTa 
pozicia, rom akrZaluli qceva unda gamoixatos ramdenjerme - 
ganmeorebiT da igi ar unda warmoadgendes gamonaklis SemTxvevas. 
fsiqologiur Sevwiroebas aseve SeiZleba hqondes araregularuli 
xasiaTi.224 
 
rogorc zemoT aRiniSna, Seviwroeba samuSao adgilze xelyofs ra 
piris Rirsebas, zians ayenebs piris janmrTelobas. fsiqologiuri 
Seviwroebis adresati ganicdis fsiqologiur stress. SesaZloa 
dadges ekonomikuri zianic, mag., SromiTi urTierTobis Sewyveta 
dasaqmebulis iniciativiT. uaryofiTi – zianis momtani Sedegi 
SesaZloa gamoikveTos damsaqmeblisTvisac. fsiqologiuri Seviwroeba 
qmnis negatiur fizikur da fsiqologiur efeqts dasaqmebulTaTvis 
da mniSvnelovani uaryofiTi gavlena aqvs korporaciul 
produqtiulobaze da organizaciis gamarTul funqcionirebaze. 
produqtiulobis SemcirebasTan erTad, fsiqologiurma Seviwroebam 
SesaZloa gamoiwvios SromiTi procesisadmi gulgrili 
damokidebulebis zrda.225 
 
2.4 pirdapiri da arapirdapiri diskriminacia 
 
diskriminacia ori saxisaa _ pirdapiri da arapirdapiri. sSk ar 
iTvaliswinebs pirdapiri Tu arapirdapiri diskriminaciis 
ganmartebas.226 Tumca sSk-is me-2 IV muxli moiazrebs diskriminaciis 

                         
 
223 iqve, 5.  
224

 Friedman, Whitman, 5. Smit, Du Plessis,7-8 
225

 iqve, 2-11. 
226 CEACR gansazRvruli wlebis ganmavlobaSi kiTxvis niSnis qveS ayenebda 
saqarTvelos Sromis kanonmdeblobaSi diskriminaciis mocemuli saxeebis 
ganmartebas. 2009 wlis angariSSi, CEACR-ma saqarTvelos mTavrobas mimarTa 
SekiTxviT, Tu rogor aregulirebs saqarTvelos kanonmdeblobas arapirdapir 
diskriminacias. ix. Report of the Committee of Experts on the Application of Conventions and 

Recommendations, International Labour Conference, 98
th

 Session, 2009, 378-379. CEACR-is 2010 wlis 
angariSSi dafiqsirebulia saqarTvelos mTavrobis pozicia, rom arapirdapiri 
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orive saxis akrZalvas. normis Tanaxmad, diskriminaciad CaiTvleba 
`piris pirdapir an arapirdapir Seviwroeba~ `anda pirisaTvis iseTi 
pirobebis Seqmna, romlebic pirdapir an arapirdapir auaresebs mis 
mdgomareobas analogiur pirobebSi myof sxva pirTan SedarebiT~. 
aqve unda aRiniSnos saqarTvelos konstituciiT garantirebuli 
Tanasworuflebianobis principi, romelic, sakonstitucio 
sasamarTlos interpretaciiT, krZalavs rogorc pirdapir, ise 
arapirdapir diskriminacias.227 „diskriminaciis yvela formis 
aRmofxvris Sesaxeb“ kanonis Tanaxmad, `pirdapiri diskriminacia aris 
iseTi mopyroba an pirobebis Seqmna, romelic pirs saqarTvelos 
kanonmdeblobiT dadgenili uflebebiT sargeblobisas imave kanoniT 
gaTvaliswinebuli romelime niSnis gamo araxelsayrel 
mdgomareobaSi ayenebs analogiur pirobebSi myof sxva pirebTan 
SedarebiT an Tanabar mdgomareobaSi ayenebs arsebiTad uTanasworo 
pirobebSi myof pirebs . . .~.    
 
pirdapiria diskriminacia, rodesac Tanasworuflebianobis darRveva 
an Seviwroeba xorcieldeba gamoxatuli – amocnobadi niSnis 
mixedviT. pirdapiri diskriminaciisas gansxvavebuli mopyrobis 
safuZvelia subieqtis konkretuli niSani.228 pirdapiri diskriminaciis 
magaliTia teqsti vakansiis gancxadebidan `mamakaci maswavlebeli”. 
aRniSnuli SezRudva warmoadgens pirdapir diskriminacias sqesis 
niSniT (am SemTxvevaSi, qalebi arian araTanabar mdgomareobaSi 
kacebTan SedarebiT, radgan maTi kandidatura ar ganixileba 
vakansiaze).229  pirdapiria diskriminacia, rodesac damsaqmeblis 
araTanabari mopyroba (magaliTad, samuSaoze miRebaze, dawianurebaze 
uaris Tqma an xelSekrulebis moSla) xorcieldeba fizikuri piris 
religiuri mrwamsis, politikuri Sexedulebis an nebismieri sxva 
konkretuli niSnis safuZvelze. 
 
arapirdapiri diskriminaciisas neitraluri wesi, daTqma, qmedeba an 
raime saxis mopyroba, praqtika gavlenas axdens konkretul jgufze, 

                                                                           
 
diskriminacia regulirebulia saqarTvelos sisxlis samarTlis kodeqsis 142-e 
muxlsa da Sromis kodeqsis 2 IV muxlSi. ix. Report of the Committee of Experts on the 

Application of Conventions and Recommendations, International Labour Conference, 99
th

 Session, 2010, 

417-418. 2010 da 2012 wlis angariSebSi miTiTebulia CEACR-is rekomendacia, rom 
Sromis kodeqsSi Sevides cvlilebebi raTa ganisazRvros pirdapiri da 
arapirdapiri diskriminaciis mkafio ganmarteba. ix. iqve, aseve Report of the Committee of 

Experts on the Application of Conventions and Recommendations, International Labour Conference, 101
st
 

Session, 2012, 511.  
227 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 
gadawyvetileba saqmeze # 1/1/493.   
228 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 244, Semdgomi miTiTebiT: Blanpain R., Belgium, International 

Encyclopedia for Labour Law and Industrial Relations, 102.  
229 iqve, Semdgomi miTiTebiT: Callaghan, 8-171. 
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ris gamoc aRniSnuli jgufi misTvis damaxasiaTebeli niSnis gamo 
aRmoCndeba uTanasworo mdgomareobaSi.230 iribi uTanasaworo 
mopyrobisas, gansazRvrul dasaqmebuls sxva dasaqmebulTan 
SedarebiT ar aqvs SesaZlebloba daakmayofilos dadgenili 
moTxovnebi.231 Sedegad, arapirdapiri diskriminaciuli qmedeba 
adamianTa gansazRvrul jgufs, danarCenebTan SedarebiT, akisrebs 
gacilebiT mZime tvirTs.232 mag., ufro cota qali an Savkaniani 
SeiZleba SeirCes samuSaosaTvis an dawinaurebisaTvis ara imitom, 
rom damsaqmebels dadgenili aqvs moTxovna mamakacis an 
TeTrkanianebis Sesaxeb, aramed sxva faqtori ayenebT qalebs an 
Savkanianebs iseT mdgomareobaSi, rac uzRudavT maT SesaZleblobas 
daakmayofilon dadgenili krituriumi dasaqmebisaTvis an 
dawinaurebisaTvis. am SemTxvevaSi, ara sqess an rasas, aramed 
neitralur faqtors SeiZleba hqondes araproporciuli gavlena 
qalebze an Savkanianebze. mag., dasaqmebulTaTvis (romelTac aqvT 
Sexeba sakvebis momzadebasTan an gadatanasTan) dawesebuli SezRudva 
wveris tarebis an samuSao adgilze samkaulebis tarebis Sesaxeb, 
aris im religiuri mrwamsis mqone adamianebis arapirdapiri 
diskriminacia, romelTaTvisac savaldebuloa mudmivad wveris an 
religiuri samkaulebis _ aqsesuarebis tareba.233 
 
rogorc aRiniSna, sSk ar iTvaliswinebs arapirdapiri diskriminaciis 
ganmartebas. sagulisxmoa „diskriminaciis yvela formis aRmofxvris 
Sesaxeb“ kanoni, romlis Tanaxmad `iribi diskriminacia aris iseTi 
mdgomareoba, rodesac formiT neitraluri da arsiT 
diskriminaciuli debuleba, kriteriumi an praqtika pirs am kanonis 
pirveli muxliT gaTvaliswinebuli romelime niSnis gamo 
araxelsayrel mdgomareobaSi ayenebs analogiur pirobebSi myof sxva 
pirebTan SedarebiT an Tanabar mdgomareobaSi ayenebs arsebiTad 
uTanasworo pirobebSi myof pirebs, garda iseTi SemTxvevisa, 
rodesac amgvari mdgomareoba emsaxureba sazogadoebrivi wesrigisa 
da zneobis dasacavad kanoniT gansazRvrul mizans, aqvs obieqturi 
da gonivruli gamarTleba da aucilebelia demokratiul 
sazogadoebaSi, xolo gamoyenebuli saSualebebi Tanazomieria aseTi 
miznis misaRwevad". 
 

                         
 
230 iqve, Semdgomi miTiTebiT: Blanpain R., Belgium, International Encyclopedia for Labour Law and 

Industrial Relations, 102.  
231

 Birk, 102.  
232 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekemberis 
gadawyvetileba saqmeze # 1/1/477.  
233 ucxour literaturaSi moxmobili SromiT urTierTobebSi arapirdapiri 
diskriminaciis sxvadasxva magaliTi ix. SveliZe z., SromiTi diskriminaciis 
akrZalvis regulireba qarTuli kanonmdeblobis mixedviT, 246-247.   
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Sromis samarTalSi arapirdapiri diskriminaciis koncefcia 1971 wels 
amerikis SeerTebuli Statebis uzenaesi sasamarTlos mier miRebul 
gadawyvetilebas ukavSirdeba.234 Camoyalibda gansxvavebuli gavlenis 
an gansxvavebuli efeqtis (Sedegis) (igive arapirdapiri 
diskriminaciis) Teoria. am Teoriis mixedviT, erTi SexedviT 
diskriminaciuli SromiTi praqtika, romelic araproporciulad 
gamoyofs daculi jgufis did procents, ukanonoa, Tu ar 
damtkicdeba, rom es praqtika biznesis aucileblobidan 
gamomdinareobs an samuSaos SesrulebasTan gamoxatulad aris 
dakavSirebuli.235 aRniSnuli gadawyvetilebidan gamomdinare, aSS-s 
samarTlis mixedviT, diskriminaciad kvalificirdeba qmedeba, 
romelic `ganzraxviT neitraluria~236, Tumca gaufrTxilebelia 
diskriminaciuli Sedegis mimarT. es SemTxveva iuridiul 
literaturaSi Sefasebulia, rogorc de faqto diskriminacia.237  
 
evropuli kavSiris direqtivebis Tanaxmad, arapirdapiri 
diskriminacia ganmartebulia, rogorc neitraluri debuleba, 
kriteriumi an praqtika, romelic daculi niSnis mqone pirs 
araxelsayrel mdgomareobaSi ayenebs sxva pirTan SedarebiT, garda 
im SemTxvevisa, Tu aseTi debuleba, kriteriumi an praqtika 
obieqturad gamarTlebulia legitimuri mizniT da aRniSnuli miznis 
miRwevis saSualeba aucilebeli da proporciulia. rogorc 
aRniSnuli ganmartebidan Cans, arapirdapiri diskriminaciis cnebis 
aucilebeli nawili misi gamarTlebis SesaZleblobaa.  
 
kvlevis farglebSi Seswavlili evropuli kavSiris samive 
direqtivisa da CJEU-s praqtikis mixedviT, `gamarTlebis~ elementi 
warmoadgens arapirdapiri diskrimianciis definiciis mniSvnelovan 
                         
 
234

 saqmeze Griggs v. Duke Power Co. 404 US. 424 (1971), sasamarTlos msjelobis sagani iyo 
damsaqmeblis mier daqiravebisaTvis an sxva gansazRvrul samuSaoze 
gadayvanisaTvis dawesebuli savaldebulo kriteriumi _ saSualo ganaTleba (an 
standartuli zogadi unarebis testis Cabareba). sasamarTlos gadawyvetilebis 
Tanaxmad, dadgenili neitraluri moTxovna, TeTrkanianebTan SedarebiT, 
arapirdapir diskriminaciul mdgomareobaSi ayenebda afroamerikelebs _ 
Savkanianebs, romlebsac socialuri an ekonomikuri faqtorebis gaTvaliswinebiT 
ar hqondaT SesaZlebloba, saSualo skola daemTavrebinaT. sasamarTlos azriT, 
radgan saSualo ganaTlebis Sesaxeb moTxovna iyo zogadi da pirdapir ar 
ukavSirdeboda samuSaos warmatebiT Sesrulebas, damsaqmeblis moTxovna miCneul 
iqna arapirdapir diskriminaciad imis gaTvaliswinebiT, rom dawesebul SezRudvas 
araproporciuli efeqti hqonda Savkanianebis mimarT. iqve, Semdgomi miTiTebiT: 
Mickey P., United States, International Labour and Employment Laws, Keller W., Darby T., (Ed.), 3

rd
 Edition, 

Volume IB (Covering through 2007), Major Economies (NAFTA) and International Issues, Chicago, BNA 

Books, 2009, 33g-9. 
235 iqve, Semdgomi miTiTebiT: Blanpain R., Equality and Prohibition of Discrimination in Employment, 

453.  
236 Aaron, 95.  
237 Dobbin, 9-11. 
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Semadgenels. es komponenti ar ikveTeba pirdapiri diskriminaciis 
definiciis SemTxvevaSi. `gamarTlebis~ instituti ar moqmedebs 
pirdapiri diskriminaciis mimarT, radganac arsobrivad SeuZlebelia 
pirdapiri diskriminaciis gamarTleba. aRniSnul sakiTxze detaluri 
msjeloba mocemulia III Tavis pirvel qveTavSi. amdenad, sxva 
sakiTxebTan erTad, `gamarTlebis~ SeuZlebloba erTmaneTisgan 
mijnavs pirdapir da arapirdapir diskriminacias. am TvalsazrisiT, 
sagulisxmoa „diskriminaciis yvela formis aRmofxvris Sesaxeb“ 
kanonSi mocemuli pirdapiri diskriminaciis ganmarteba, romelic 
pirdapiri diskriminaciis gamarTlebis SesaZleblobasac uSvebs.238  
 
2.5 viqtimizacia 
 
SromiTi diskriminaciis samarTali iTvaliswinebs dasaqmebulis da/an 
dasaqmebulis warmomdgenlis dacvas e.w. viqtimizaciisgan239 - 
dasaqmebulTan SromiTi urTierTobis Sewyveta, piris uTanasworo 
mopyroba an sxvagvarad araxelsayrel mdgomareobaSi Cayeneba 
Tanabari mopyrobis principis dacvisken mimarTuli aRZruli 
saCivrisa Tu nebismieri inicirebuli samarTalwarmoebis 
sapasuxod.240  
 
viqtimizacia, rogorc SromiTi diskriminaciis forma, 2019 wlis 
cvlilebamde ar iyo gamoyofili Sromis kodeqsiT. Tumca, 
diskriminaciis (da Sesabamisad, Seviwroebis) zogadi akrZalva 
faravda aRniSnul qmedebas. ILO-s 1949 wlis konvencia gaerTianebis 
uflebisa da koleqtiuri molaparakebis Sesaxeb (#98)241, iseve, 
rogorc sSk-is analogiuri Sinaarsis me-402 I muxli miznad isaxavs 
dasaqmebulisa da profesiuli kavSiris lideris dacvas 
damsaqmeblis viqtimizaciisgan.242 2019 wlis cvlilebebis Sedegad, 
Sromis kodeqss daemata me-2 VII muxli, romlis Tanaxmadac 

                         
 
238 me-2 I muxlis Tanaxmad, `pirdapiri diskriminacia aris iseTi mopyroba an 
pirobebis Seqmna, romelic pirs saqarTvelos kanonmdeblobiT dadgenili 
uflebebiT sargeblobisas am kanonis pirveli muxliT gaTvaliswinebuli romelime 
niSnis gamo araxelsayrel mdgomareobaSi ayenebs analogiur pirobebSi myof sxva 
pirebTan SedarebiT an Tanabar mdgomareobaSi ayenebs arsebiTad uTanasworo 
pirobebSi myof pirebs, garda iseTi SemTxvevisa, rodesac amgvari mopyroba an 
pirobebis Seqmna emsaxureba sazogadoebrivi wesrigisa da zneobis dasacavad 
kanoniT gansazRvrul mizans, aqvs obieqturi da gonivruli gamarTleba da 
aucilebelia demokratiul sazogadoebaSi, xolo gamoyenebuli saSualebebi 
Tanazomieria aseTi miznis misaRwevad.~ 
239 evropul qveynebSi iwodeba, rogorc "victimization", aSS-Si – "retaliation". Mickey, 33g-31. 
240 ix. `rasobrivi Tanasworobis direqtivis” me-9 muxli, `CarCo direqtivis” me-11 
muxli, `2006 wlis Sesworebuli direqtivis” 24-e muxli.    
241 ratificirebulia saqarTvelos parlamentis mier. ZalaSi Sesvlis TariRi _ 1993 
wlis 22 ivnisi. 
242

 Valticos, International Labour Law, 86.  
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`akrZalulia dasaqmebulisTvis SromiTi xelSekrulebis Sewyveta 
an/da mis mimarT nebismieri saxis uaryofiTi mopyroba da masze 
zemoqmedeba imis gamo, rom dasaqmebulma diskriminaciisagan 
dasacavad gancxadebiT an saCivriT mimarTa Sesabamis organos an 
iTanamSromla masTan.~ 
 
viqtimizacia gulisxmobs SemTxvevas, rodesac saxezea uTanasworo 
mopyroba an araxelsayrel mdgomareobaSi Cayeneba individis mier 
diskriminaciasTan dakavSirebiT pretenziisa Tu saCivaris wardgenis 
gamo. evropuli kavSiris direqtivebiT, viqtimizaciisgan dacva exeba 
piris mier damsaqmeblis/organizaciis SigniT pretenziis gacxadebis 
gamo sapasuxo ukanono qmedebisgan dacvas.243 sSk-is me-2 VII muxli 
krZalavs dasaqmebulTan SromiTi xelSekrulebis moSlas an misi 
uflebis sxvagvar SezRudvas imis sapasuxod, rom pirma 
diskriminaciisagan dasacavad sarCeliT mimarTa sasamarTlos. Tumca 
SromiTi diskriminaciis samarTliT akrZalulia piris viqtimizacia, 
piris mier kanonmdeblobiT daSvebuli nebismieri samarTlebrivi 
meqanizmis gamoyenebis gamo.244 ufro rom ganzogaddes, akrZalulia 
damsaqmeblis mier dasaqmebulis uTanasworo mopyroba dasaqmebulis 
mier uflebis dacvis saSualebis mimarTvis gamo.  
 
gaerTianebul samefoSi, `viqtimizacia~ (pirdapir da arapirdapir 
diskriminaciasTan, SeviwroebasTan erTad) warmoadgens 
diskriminaciis erT-erT formas.245 garkveuli msgavsebaa 
viqtimiziciasa da samuSao adgilze gamoxatvis Tavisuflebis 
darRvevas Soris. mag., dasaqmebulis mier damsaqmebeli sawarmos 
gakritikeba an damsaqmeblis ukanono qmdebisa Tu saeWvo faqtebis 
gasajaroeba da aRniSnulis gamo dasaqmebulis mimarT garkveuli 
zemoqmedebis RonisZiebis ganxorcieleba. angloamerikuli 
samarTlebrivi sistemis qveynebSi am instituts uwodeben `gangaSis 
atexas~246.247 mag., aSS-Si dasaqmebulis samsaxuridan daTxovna 
ukanonoa, roca aRniSnuli xorcieldeba dasaqmebulis mier 

damsaqmeblis ukanono saqmianobis gaxmaurebis gamo.248 amasTan, 1964 

                         
 
243 Sead. iqve.  
244

 Ellis, Watson, 314 
245 Healy K., Labor and Employment Law in United Kingdom, International Labor and Employment Law, 

Berkowitz P., Reitz Etgen A., Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), United States of 

America, American Bar Association,  2008, 358. 
246

 "whistle-blowing".  
247 ix. Bronstein, 193. Stone K., Rethinking Labour Law: Employment Protection for Boundaryless 

Workers, Boundaries and Frontiers of Labour Law, Goals and Means in the Regulation of Work, Davidov G., 

Langille B., (Ed.), Oxford and Portland, Oregon, 2006, 164. Estlund C., Rebuilding the Law of the Workplace 

in an Era of Self-Regulation, Regulating Labour in the Wake of Globalisation, New Challenges, New 

Institutions, edited by Bercusson B., Estlund C., Hart Publishing, Oxford and Portland, Oregon, 2008,  103. 
248 Player M., Federal Law of Employment Discrimination, West Group, 1999, 4.  
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wlis samoqalaqo uflebebis aqti, icavs pirs, romelmac damsaqmeblis 
winaaRmdeg waradgina saCivari, misca Cveneba, daexmara an monawileoba 
miiRo nebismier samarTlawrmoebaSi.249 sagulisxmoa ILO-s #158-e 
konvencia „dasaqmebis Sewyvetis Sesaxeb“250, romelic dasaqmebulTan 
xelSekrulebis Sewyvetis erT-erT ukanono safuZvlad ganixilavs 
damsaqmeblis mier kanonis an regulaciebis darRvevasTan 
dakavSirebiT damsaqmeblis winaaRmdeg saCivris wardgenas an 
damsaqmeblis winaaRmdeg mimdinare saqmis warmoebaSi monawileobas an 
administraciuli organosadmi mimarTvas. 
 
viqtimizaciis, iseve, rogorc diskriminaciis Tu konkretulad 
Seviwroebis Sedegad, dasaqmebuls warmoeSoba xelyofili uflebis 
aRdgenis samoqalaqo moTxovna.  
 
diskriminaciis akrZalvis arsis kvlevis procesSi, diskriminaciis 
saxeebis da formebis SeswavlasTan erTad, umniSvnelovanesia 
gairkves akrZaluli niSnebi da misi mniSvneloba qmedebis 
diskriminaciad kvalifikaciis miznebisTvis.  
  

3. akrZaluli niSnebi (daculi safuZvlebi) 
 
damsaqmeblis qmedebis diskriminaciad dakvalificirebisaTvis 
aucilebelia, diskriminaciuli mopyrobis safuZveli iyos 
kanonmdeblobiT akrZaluli niSani.251  
 
diskriminacia gulisxmobs, rogorc aRiniSna, Tanasworuflebianobis 
darRvevas. sxvagvarad rom iTqvas, es aris uaryofiTi mopyroba, 
romelic efuZneba an gamomdinareobs akrZaluli niSnidan. 
diskriminacia, rogorc marTlsawinaaRmdego qmedeba, ra saxiTac ar 
unda iyos igi gamoxatuli (pirdapiri Tu iribi), moicavs Semdeg or 
mniSvnelovan elements: uaryofiTi mopyroba, romelic efuZneba 
akrZalul niSans. iuridiul literaturaSi aRniSnuli Sefasebulia, 
rogorc kauzaluri anu mizezobrivi kavSiri mopyrobasa da niSans 
Soris. mizezobrivi kavSiris farglebSi unda dadgindes 

                         
 
249 iqve, 274.  
250 konvencia ar aris ratificirebuli saqarTvelos parlamentis mier. Sesabamisad, 
mas saqarTveloSi ar gaaCnia savaldebulo Zala, Tumca igi xSirad gamoiyeneba 
(ILO-s „dasaqmebis Sewyvetis Sesaxeb“ #166-e rekomendaciasTan erTad) saqarTvelos 
sasamarTloebis mier. ix., mag., saqarTvelos uzenaesi sasamarTlos 2014 wlis 2 
oqtombris ganCineba saqmeze #as-106-101-2014; 2016 wlis 22 ianvris ganCineba saqmeze 
#as-1109-1044-2015. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 
2014 wlis 17 noembris gadawyvetileba #ab/3964-14.  
251SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 249, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment, 453.  
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diskriminaciis adresati aRmoCndeboda Tu ara uTanasworo 
mdgomareobaSi, rom ara misi mikuTvnebuloba dacul niSanTan. 
kauzaluri kavSiris miznebisaTvis ararelevanturia realurad 
diskriminaciis adresati miekuTvneba Tu ara daculi niSnis 
kategorias, Tu es mxolod diskrimanatoris varaudi an aRqmaa. 
`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonis me-2 VI 
muxlSi dazustebulia, rom diskriminacia arsebobs miuxedavad imisa, 
pirs realurad aqvs Tu ara niSani, romlis gamoc mis mimarT 
diskriminaciuli qmedeba ganxorcielda. CJEU-s Tanaxmad, 
mizezobrivi kavSiri aucilebelia Sedges orive SemTxvevaSi - roca 
qmedeba efuZneba realurad arsebul niSans da aseve roca qmedeba 
efuZneba damsaqmeblis aRqmas ama Tu im niSanTan diskriminaciis 
adresatis asocirebis Sesaxeb. CJEU-m erT-erT saqmeze daadgina, rom 
qmedebasa da niSans Soris kauzaluri kavSiris ararseboba 
gamoricxavs diskriminacias.252 amdenad, diskriminaciis niSnebis 
akrZalvasa da kanonmdeblobiT mis reglamentirebas arsebiTi 
mniSvneloba aqvs.  
 
sSk-is me-2 III muxlis mixedviT, akrZalulia nebismieri saxis 
diskriminacia `rasis, kanis feris, enis, eTnikuri da socialuri 
kuTvnilebis, erovnebis, warmoSobis, qonebrivi an wodebrivi 
mdgomareobis, sacxovrebeli adgilis, asakis, sqesis, seqsualuri 
orientaciis, SezRuduli SesaZleblobis, religiuri, 
sazogadoebrivi, politikuri an sxva gaerTianebisadmi, maT Soris 
profesiuli kavSirisadmi, kuTvnilebis, ojaxuri mdgomareobis, 
politikuri an sxva Sexedulebis gamo an sxva niSniT~.  
 
piri, erTdroulad an mimdevrobiT, SesaZloa gaxdes diskriminaciis 
adresati, romlis safuZvelia erTze meti niSani. es SeiZleba iyos 
diskriminacia erTmaneTTan dakavSirebuli niSnebiT, mag. rasa da kani, 
erovnuli warmomavloba da moqalaqeoba (erovneba).253 sxva SemTxvevaa 
`namati”254 diskriminacia, roca piris diskriminireba xdeba minimum 
ori aradakavSirebuli niSnis gamo, mag., kanis feri da sqesi, asaki da 
SezRuduli SesaZlebloba. aseT dros aucilebelia `Sedarebis 
obieqtis~ arseboba da Tanabari mopyrobis wesis darRvevis 
dadastureba TiToeul niSanTan mimarTebiT.255 `diskriminaciis yvela 
formis aRmofxvris Sesaxeb~ kanonis me-2 IV muxlSi aRniSnulia, rom 
mravali niSnis mixedviT diskriminacia aris diskriminacia ori an 
meti niSnis gamo. 
 

                         
 
252

 Ellis, Watson, 163, 167, 172.  
253 Servais, 138. 
254 “Additive“ discrimination. Ellis, Watson 156.   
255 iqve. 
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mniSvnelovania, rom mosarCele uTiTebdes diskriminaciis ama Tu im 
niSanze.256 imisaTvis, rom damsaqmeblis qmedeba dakvalificirdes 
diskriminaciul mopyrobad, aucilebelia, rom dasaqmebulma 
waradginos pretenzia konkretuli niSnis safuZvelze 
ganxorcielebuli ukanono qmedebis Sesaxeb. sasamarTlos 
ganmartebiT, diskriminacia faqtis samarTlebrivi Sefasebaa, ra 
drosac unda arsebobdes saTanado faqtobrivi wanamZRvrebi.257 
 
sakiTxze msjelobisas gasaziarebelia diskriminaciis daculi 
safuZvlebis qvemoT warmodgenili akrZaluli niSnebis 
kategorizaciis Sesaxeb midgoma.258 
 

                         
 
256 saqarTvelos sasamarTlo praqtikaSi bevri gadawyvetilebaa, romliTac 
dasturdeba, rom dasaqmebulebi apelireben diskriminaciul mopyrobaze, Tumca ar 
uTiTeben diskriminaciis konkretul niSanze. mag., ix. saqarTvelos uzenaesi 
sasamarTlos 2012 wlis 13 Tebervlis ganCineba saqmeze №as-1840-1813-2011; 2012 wlis 
22 martis ganCineba saqmeze №as-271-262-2012; 2012 wlis 17 maisis ganCineba saqmeze 
#as-339-324-2012; 2017 wlis 11 oqtombris ganCineba saqmeze #as-344-322-2017; 2017 wlis 
24 noembris ganCineba saqmeze №as-1122-1042-2017; 2017 wlis 15 seqtembris ganCineba 
saqmeze #as-816-764-2017; 2017 wlis 31 martis ganCineba saqmeze №as-24-22-2017; 2017 
wlis 17 martis ganCineba saqmeze №as-1145-1101-2016; 2016 wlis 20 seqtembris ganCineba 
saqmeze #as-686-657-2016; 2016 wlis 2 seqtembris ganCineba saqmeze №as-602-577-2016; 
2016 wlis 12 ivlisis ganCineba saqmeze #as-484-465-2016; 2016 wlis 17 ivnisis 
ganCineba saqmeze #as-278-264-2016; 2015 wlis 28 ivlisis ganCineba saqmeze #as-450-429-
2015. sSk-Si 2013 wlis cvlilebebis ganxorcielebamde bevri gadawyvetilebaa, 
saidanac Cans, rom mosarCeleebis SexedulebiT, sSk-is Zveli redaqciis 37-e I `d~ 
da 38-e III muxlebiT gaTvaliswinebuli Sromis xelSekrulebis moSla yovelgvari 
mizezis miTiTebisa da gafrTxilebis gareSe warmoadgenda diskriminaciul 
qmedebas. am SemTxvevebSi, samuSaodan daTxovna `umizezod”, yovelgvari motivaciis 
gareSe, aRqmuli iyo Tanasworuflebianobis darRvevad. sapasuxod, sasamarTloebs 
dausabuTeblad miaCndaT dasaqmebulTa mosazreba, rom TavisTavad xelSekrulebis 
moSla, romelsac safuZveli ar gaaCnia, warmoadgens diskriminaciis faqtis 
gamovlenas. dasaqmebulTa aseT pretenzias sasamarTlo upirispirebda martiv 
pozicias, rom gaTavisuflebuli dasaqmebuli araTanabar pirobebSi ar aris 
Cayenebuli sxva TanamSromlebTan mimarTebiT, radgan sSk Tavisi normebiT - 37-e da 
38-e muxlebiT, yvela dasaqmebuls erTnair pirobebSi ayenebda. ix. saqarTvelos 
uzenaesi sasamarTlos 2009 wlis 3 seqtembris ganCineba saqmeze #as-1177-1322-08; 2010 
wlis 28 aprilis gadawyvetileba saqmeze #as-864-1150-09; 2010 wlis 13 oqtombris 
ganCineba saqmeze #as-265-250-10, 2011 wlis 4 ivlisis ganCineba saqmeze #as-596-562-
2011; 2011 wlis 10 oqtombris ganCinebaSi saqmeze #as-908-948-2011; 2011 wlis 31 
oqtombris ganCineba saqmeze #as-890-933-2011; 2011 wlis 24 oqtombris ganCineba 
saqmeze #as-1265-1285-2011; 2012 wlis 18 ianvris ganCineba saqmeze #as-1597-1593-2011; 2012 
wlis 17 ianvris ganCineba saqmeze #as-1605-1599-2011.  
257 saqarTvelos uzenaesi sasamarTlos 2010 wlis 28 aprilis gadawyvetileba 
saqmeze #as-864-1150-09.  
258 Blanpain, Equality and Prohibition of Discrimination in Employment, 453.  
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3.1 sqesi, asaki 
 
miuxedavad saerTaSoriso da erovnul doneze arsebuli mravali 
sakanonmdeblo akrZalvisa, Tanamedrove Sromis samarTalSi 
genderuli diskriminaciis problema kvlavac aqtualuria. genderuli 
diskriminacia, umetes SemTxvevaSi, qalTa diskriminacias gulisxmobs, 
rac, ZiriTadad, qalebisaTvis dabali anazRaurebis gadaxdiT 
gamoixateba259.260  
 
sqesobrivi diskriminacia, sSk-sTan SedarebiT, `genderuli 
Tanasworobis Sesaxeb~ kanonis me-6 muxlis ufro specialuri dacvis 
obieqtia. kanonSi mocemuli ganmartebis Tanaxmad `SromiTi 
urTierTobebisas dauSvebelia piris diskriminacia, devna an/da 
iZuleba, romelic miznad isaxavs an iwvevs misTvis damaSinebeli, 
mtruli, damamcirebeli, Rirsebis Semlaxveli an Seuracxmyofeli 
garemos Seqmnas~.  
 
genderuli diskriminaciis sakiTxze msjelobisas, calke unda 
aRiniSnos diskriminacia orsulobis safuZvelze. sSk-is daculi 
safuZvlebis CamonaTvalSi ar aris miTiTebuli orsuloba, Tumca 
niSani sqesi moicavs orsulobas. CJEU-s gadawyvetilebebiT 
dadgenilia, rom SromiTi diskriminacia orsuli qalis mimarT aris 
pirdapiri diskriminacia sqesis niSniT.261 sasamarTlos ganmartebiT, 
vinaidan mxolod qalebs SeiZleba eTqvaT uari dasaqmebaze (an 
gaTavisufldnen samsaxuridan) orsulobis gamo, aseTi qmedeba 
yovelTvis ganixileba rogorc diskriminacia sqesobrivi niSniT.262 
igive midgomas iziarebs CEACR.

263
 aSS-Si, 1964 wlis samoqalaqo 

uflebebis aqtis264 Tanaxmad, niSani sqesi, fexmZimobis garda, moicavs 
bavSvis gaCenas da masTan dakavSirebul samedicino (janmrTelobis) 
mdgomareobas.265 aqve unda aRiniSnos, rom CJEU-s praqtikis mixedviT, 

                         
 
259 ix. II Tavis, 2.1.1 paragrafi. 
260 SveliZe, SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 250, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment, 453. 
261 iqve, 251, Semdgomi miTiTebiT: Kenner, 1-192. 
262 iqve, Semdgomi miTiTebiT: Jansson O., Labor and Employment Law in Sweden, International 

Labor and Employment Law, Berkowitz P., Reitz Etgen A., Muller-Bonanni T., (Ed.), Second Edition, 

Volume I (Europe), 2008, United States of America, American Bar Association, 2008, 315. 
263 General Survey on the Fundamental Conventions, 784. 
264 1978 wlis cvlilebis redaqcia. 
265 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 251, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment, 460.  
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transeqsualebis mimarT gamovlenili uTanasworo mopyroba 
warmoadgens diskriminacias sqesobrivi niSniT.266 
 
asakobriv diskriminaciasTan mimarTebiT, kanonmdebelis mizani 
(rogorc es evropuli kavSiris direqtivaSia miTiTebuli) unda iyos 
asakis niSniT samsaxuridan gaTavisuflebuli ufrosi asakis mqone 
adamianebis ricxvis Semcireba da, imavdroulad, ufrosi asakis 
umuSevari adamianebis dasaqmebis waxaliseba.267 imave ideas emsaxureba 
aSS-is Sromis samarTalic. aSS-is 1967 wlis SromiT urTierTobaSi 
asakobrivi diskriminaciis Sesaxeb aqtis mixedviT, diskriminacia 
akrZalulia mxolod 40 wlis an ufro didi asakis pirTa mimarT.268 
amdenad, aSS-is kanonmdeblobis mixedviT, mxolod 40 wels 
gadacilebuli asakobrivi jgufia daculi diskriminaciisgan.269  
 
ganxilul niSnebs axasiaTebs Sromis kanonmdeblobiT 
uzrunvelyofili specialuri dacva. mag., sSk 37-e III muxli 
iTvaliswinebs orsulTa dacvas SromiTi xelSekrulebis moSlisas.270 
safrangeTis Sromis kodeqsis Tanaxmad, samuSao SeTavazeba ar unda 
gansazRvravdes maqsimalur asakobriv zRvars.271

 samuSao staJisa da 
gamocdilebis mqone an igive ufrosi asakis pirTa dacvis konteqstSi, 
Sromis samarTali icnobs SromiT urTierTobebSi dasaqmebulisTvis 
garkveuli upiratesobis miniWebas272 erTsa da imave damsaqmebelTan 
dasaqmebulis samuSao staJisa da gamocdilebis gamo. principis 

midgomaa `ukanaskneli midis pirveli"273 an piriqiT, `pirveli midis 
ukanaskneli".274 Tumca, sazRvargareTis qveynebis praqtikis Tanaxmad, 
es kriteriumi SeiZleba ganixilebodes arapirdapir diskriminaciad 
asakis niSniT, vinaidan igi araTanabar mdgomareobaSi ayenebs 
axalgazrdebs xanSiSesul pirebTan SedarebiT.275  

                         
 
266 iqve, Semdgomi miTiTebiT: Kenner, 1-218; Hepple, Fredman, Truter, 186. 
267 iqve, Semdgomi miTiTebiT: McGlynn, 295. 
268 iqve, Semdgomi miTiTebiT: Goldmen, 191.  
269 iqve, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of Discrimination in Employment, 

461.  
270 sSk-is 37-e III `g~ muxlis Tanaxmad, dauSvebelia SromiTi xelSekrulebis 
Sewyveta dasaqmebuli qalis mier Tavisi orsulobis Sesaxeb damsaqmeblisTvis 
Setyobinebidan orsulobis, mSobiarobisa da bavSvis movlis gamo, axalSobilis 
Svilad ayvanis gamo, da bavSvis movlis gamo Svebulebis periodis ganmavlobaSi. 
igive muxli iTvaliswinebs gamonaklisebs.   
271 Blanpain, Equality and Prohibition of Discrimination in Employment, 461.                  
272 mag., SromiTi urTierTobis Sewyvetisas, gansxvavebuli (SedarebiT xangrZlivi) 
winaswari Setyobinebis vadis an ufro gazrdili kompensaciis odenobis daweseba.  
273

 Last in, first out.  
274

 First in, last out, ix., mag. Flodgren, 199. 
275 SveliZe z., masobrivi daTxovnis sakanonmdeblo regulirebis aspeqtebi 
saqarTvelos Sromis kodeqsisa da evropuli kavSiris direqtivis mixedviT, Sromis 
samarTali, statiaTa krebuli III, CaCava s., zaaliSvili v., 2014, 18, Semdgomi 
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3.2 rasa, kanis feri, eTnikuri kuTvnileba, erovneba, warmoSoba, ena 
 
am daculi safuZvlebis saerTo maxasiaTebelia is garemoeba, rom 
isini ZiriTadad dakavSirebulia gansxvavebuli eTnikuri jgufebis 
arsebobasTan. `eTnikur jgufSi~ igulisxmeba mosaxleobis is 
segmenti, romelic sxvebisagan gansxvavdeba Cveulebebis, rwmenis, 
tradiciisa da niSan-Tvisebebis garkveuli naerTiT, rac 
momdinareobs maTi saerTo warsulidan.276 sSk krZalavs 
diskriminaciul mopyrobas rogorc eTnikuri kuTvnilebis mixedviT, 
aseve EeTnikuri jgufisaTvis damaxasiaTebeli romelime specifikuri 
niSnis (rasa an kanis feri) safuZvelze. `eTnikuroba~ niSnavs pirTa 
jgufis maxasiaTeblebs, romlebic ar warmoadgenen gansxvavebul 
rasas an erovnebas, Tumca maTi identificireba SesaZlebelia saerTo 
religiis, enis an kulturuli praqtikis, maT Soris Cacmulobis, 
saerTo tradiciuli sakvebisa Tu sxva Cveulebebis mixedviT.277  
 
rasobrivi diskriminaciis akrZalva moicavs kanis fers, eTnikur da 
erovnul warmomavlobas. `kanis feri~, mag., aSS-s konteqstSi 
pirdapir gulisxmobs Savkanians, Tumca termini metad farToa da 
moicavs mag., muqi yavisferi kanis mqone kavkasoidur pirebs, wiTel 
kanian indiel pirebs da a.S.278

   
  
urTierTaRrevis didi riski arsebobs erovnebisa da warmoSobis 
niSnebs Sorisac. zogadi ganmartebis mixedviT, erovnuli 
warmomavloba SeiZleba moicavdes dabadebis qveyanas, winaprebis 
qveyanas, nacionaluri jgufis wevrobas, aseve im erovnuli jgufis 
wevrobas, romlebsac damoukidebeli politikuri arseboba arasodes 
hqoniaT.

279
 mag., irlandiaSi kanonmdebloba krZalavs SromiT 

diskriminacias momTabare jgufis wevrobis niSniT.280 aSS-s 
samarTalSi `erovnuli warmomavloba~ gamoiyeneba sxvadasxva 
mniSvnelobiT. igi moicavs qveynis moqalaqes, romelic daibada sxva 

                                                                           
 
miTiTebiT: Muller A., Employment Protection Legislation Tested by the Economic Crisis, A Global 

Review of the Regulation of Collective Dismissals for Economic Reasons, Dialogue in Brief, No.3, 

September 2011, 9. 
276 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 252, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment,  456.       
277 Aaron, 54. 
278 iqve.  
279 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 252, Semdgomi miTiTebiT: Mickey, 33g-28. 
280 Langford K., Labor and Employment Law in Ireland, International Labor and Employment Law, 

Berkowitz P., Reitz Etgen A., Muller-Bonanni T. (Ed.), 2
nd

 Edition, Volume I (Europe), United States of 

America, American Bar Association, 2008, 168. 
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qveyanaSi, an romlis mSobeli an winapari daibada sxva qveyanaSi. 
ucxo qveynis moqalaqe dasaqmebulis diskriminacia SesaZlebelia 
niRbavdes diskriminacias rasis, kanis feris an eTnikuri 
warmomavlobis niSniT.281 
 
zemoaRniSnulidan gamomdinare, Sinaarsobrivi TvalsazrisiT yvela 
es niSani SesaZloa myarad iyos dakavSirebuli erTmaneTTan. es 
kavSiri arTulebs identificirebas, konkretulad Tu romeli 
daculi niSnis safuZvelze ganxorcielda subieqtis diskriminacia. 
aq, erTi mxriv, gasaTvaliswinebelia damsaqmeblis qmedeba, saidanac 
unda dadgindes gamoxatuli diskriminaciis niSani. meore mxriv, 
gadamwyvetia diskriminaciis adresatis gancxadeba akrZaluli 
niSnisadmi gankuTvnebadobis Sesaxeb, anu miekuTvneba Tu ara 
diskriminirebuli subieqti ama Tu im niSnis mqone adamianTa 
jgufs.282 
 
3.3 religiuri, sazogadoebrivi, politikuri an sxva gaerTianebisadmi, 
profesiuli kavSirisadmi kuTvnileba, politikuri Sexeduleba 
 
sSk-Si 2013 wels ganxorcielebuli cvlilebebis Sedegad, dacul 
safuZvlebs daemata `sazogadoebrivi, politikuri an sxva 
gaerTianebisadmi kuTvnileba~. akrZalul niSnebs Soris aseve 
dazustda `profesiuli kavSirisadmi kuTvnilebac~.  
 
am niSnebiT ganxorcielebuli diskriminacia, Tanasworuflebianobis 
darRvevis garda, individis konkretuli uflebisa Tu Tavisuflebis 
SezRudvas iwvevs.283 maTi saerTo maxasiaTebelia, rom es daculi 
safuZvlebi exeba individis `inteleqtualur arCevans".284 
 
sSk-is mixedviT, akrZalulia diskriminacia religiuri 
gaerTianebisadmi kuTvnilebis gamo. akrZalva gulisxmobs aseve 
diskriminacias religiuri niSniT. icavs ra rwmenis Tavisuflebas,285 
daculi safuZveli – `religia~ moicavs adamianis rwmenas (konfesias), 

                         
 
281 Aaron, 53-54. 
282 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli  
kanonmdeblobis mixedviT, 252.  
283 mag., religiuri niSniT diskriminacia gulisxmobs diskriminirebuli piris 
religiis – rwmenis Tavisuflebis SezRudvas. profesiuli kavSiris wevrobis 
niSniT ganxorcielebuli diskriminacia arRvevs konstituciis 26-e muxliT 
garantirebul gaerTianebis Tavisuflebas. iqve.   
284

 Rossillion C., ILO Standards and Actions for the Elimination of Discrimination and the Promotion of 

Equality of Opportunity in Employment, Equality and Prohibition of Discrimination in Employment, 

Blanpain R., (Ed.), Bulletin of Comparative Labour Relations, Bulletin 14-1985, Kluwer Law and Taxation 

Publishers, Deventer, the Netherlands, 1985, 22. 
285 iqve.  
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agnosticizms, aTeizms,286
 seqtis wevrobas287.288 aSS-Si, 1964 wlis 

samoqalaqo uflebebis aqtis289 Tanaxmad, niSan `religiaSi~ moiazreba 
rwmenis, religiuri wesis dacvisa da praqtikis yvela aspeqti.290 
gasaziarebelia CJEU-s midgoma, rom akrZaluli niSani `religia~ 
aseve moicavs rwmenis sajarod gamoxatvas.291 did britaneTSi (iseve 
rogorc belgiisa292 Tu TurqeTis293 kanonmdeblobaSi) akrZalul 
diskriminaciis niSnebs Soris religiisa da religiuri mrwamsisgan 
gamoyofilia filosofiuri rwmena.294 piris religiis Tavisuflebis 
uzrunvelyofa aseve gulisxmobs – negatiur religiur Tavisuflebas, 
anu piris uflebas ar miekuTvnebodes ama Tu im religiur 
gaerTianebas an zogadad religias.295  
 
sSk akrZalul niSnebs Soris iTvaliswinebs rogorc politikuri 
gaerTianebisadmi kuTvnilebas, aseve politikur Sexedulebas. es 
niSani moicavs politikuri partiis wevrobas, sawinaaRmdego 
politikuri Sexedulebis mimdevrobas, politikuri Sexedulebebis 
gamoxatvas an politikur aqtivobebSi monawileobas.296 akrZaluli 
niSani aseve moicavs piris politikur warsuls.297 `politikur 

                         
 
286 Giugni G., Political, Religious and Private-life Discrimination, Discrimination in Employment, Schmidt 

F., Blanpain R., (Ed.), Almqvist & Wiksell International, Stockholm, 1978, 217. 
287 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 253, Semdgomi miTiTebiT: Sural N., Labor Law in the Eastern 

Mediterranean: Employment Discrimination: Anti-Discrimination Rules and Policies in Turkey, Comparative 

Labor Law & Policy Journal, Winter, 2009, 2.  
288 iqve, Semdgomi miTiTebiT:  Blanpain, Equality and Prohibition of Discrimination in Employment, 

461.   
289 1972 wels ganxorcielebuli cvlilebis Semdgomi redaqcia. 
290SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 253, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment, 461; Giugni, 217. 
291 Case 188/15, Asma Bougnaoui and Association de défense des droits de l’homme (ADDH) v Micropole 

SA, ECLI:EU:C:2017:204. 
292 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 253, Semdgomi miTiTebiT: Beverange C., Belgium, International 

Labour and Employment Laws, Keller W., Darby T., (Ed.), 3
rd

 Edition, Volume IA (Covering through 2007), 

Major Economies (Non-NAFTA), Chicago, BNA Books, 2009, 3-98. 
293 Sural, Labor Law in the Eastern Mediterranean: Employment Discrimination: Anti-Discrimination Rules 

and Policies in Turkey, 2.  
294 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 253, Semdgomi miTiTebiT: Healy, 358.  
295

 Seifert, Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 13-16.  
296 Giugni, 213. 
297 mag., SezRudva yofili komunisturi partiis wevrobis niSniT. ix. bulgareTis 
sakonstitucio sasamarTlos 1992 wlis 27 ivlisis gadawyvetileba. Beaudonnet, 148.  
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SexedulebasTan" dakavSirebuli niSania individis ideologiuri 
rwmena.298  
 
saqarTvelos kanonmdeblobiT299 garantirebulia gaerTianebis 
Tavisufleba, romelic gulisxmobs individis uflebas, Seqmnas 
profesiuli kavSiri, gaerTiandes masSi da monawileoba miiRos mis 
saqmianobaSi. gaerTianebis Tavisuflebidan gamomdinareobs 
mniSvnelovani saerTaSoriso Sromis standarti, rom dauSvebelia 
piris diskriminacia profesiuli kavSiris wevrobis an profesiuli 
kavSiris legitimur saqmianobaSi monawileobis gamo.300 sSk-is 402-e 
muxli da ILO-s 98-e konvencia iTvaliswinebs profesiuli kavSiris 
wevrobis niSniT diskriminaciis akrZalvis specialur regulacias.301  
 
sSk-iT gaTvaliswinebuli profesiuli kavSiris wevrobis niSniT 
diskriminaciis akrZalvis moqmedebis sfero SezRudulia 
dasaqmebulTa gaerTianebiT – anu profesiuli kavSiriT, rogorc es 
sSk-is me-3 I muxlSia dazustebuli.302 sagulisxmoa CFA-s midgoma, 
rom profesiuli kavSiris wevrobis niSniT diskriminaciis akrZalva 
vrceldeba, rogorc profesiuli kavSiris wevrze, profesiuli 
kavSiris yofil da moqmed Tanamdebobis pirze, aseve 
dauregistrirebel profesiul kavSirze da profesiul kavSirze, 
romelsac damsaqmebeli ar aRiarebs.303  
 

                         
 
298 Sá Esteves C., Valente M., Labor and Employment Law in Portugal, International Labor and Employment 

Law, Berkowitz P., Reitz Etgen A., Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), United States of 

America, American Bar Association, 2008, 262. 
299 ix. saqarTvelos konstituciis 26-e muxli, sSk-is 401 muxli, asociaciis 
Tavisuflebisa da gaerTianebis uflebis dacvis Sesaxeb ILO-s 1948 wlis konvencia 
(#87) - ZalaSi Sesvlis TariRi 1999 wlis 3 agvisto. 
300 SveliZe, Sesavali, saqarTvelos Sromis  samarTali da saerTaSoriso Sromis 
standartebi, 16-20.  
301 „akrZalulia dasaqmebulis diskriminacia dasaqmebulTa gaerTianebaSi misi 
wevrobis an aseTi gaerTianebis saqmianobaSi monawileobis gamo an/da sxva qmedeba, 
romlis mizania: a) dasaqmebulis samuSaoze miReba an misTvis samuSaos SenarCuneba 
dasaqmebulTa gaerTianebaSi gawevrebaze uaris Tqmis an aseTi gaerTianebidan 
gamosvlis sanacvlod; b) dasaqmebulTan SromiTi urTierTobis Sewyveta an misi 
sxvagvarad Seviwroeba dasaqmebulTa gaerTianebis wevrobis an aseTi gaerTianebis 
saqmianobaSi monawileobis gamo.“. 
302 sSk-is me-3 I muxlis Tanaxmad, SromiTi urTierTobis subieqtia dasaqmebulTa 
gaerTianeba, romelic Seqmnilia `profesiuli kavSirebis Sesaxeb~ saqarTvelos 

kanoniTa da ILO-s #87 da #98 konvenciebiT gaTvaliswinebuli miznebiTa da wesiT. 
mniSvnelovania aRiniSnos, rom 2013 wlis cvlilebebamde, sSk ar iTvaliswinebda 
konkretulad profesiuli kavSiris wevrobis niSniT diskriminaciis akrZalvas. 
daculi safuZvlebis CamonaTvals Soris iyo `gaerTianebisadmi kuTvnileba~, 
romelSic, upirveles yovlisa, moiazreboda `profesiuli kavSiris wevroba~. 
303

 SveliZe z., koleqtiuri SromiTi urTierTobebi, saqarTvelos Sromis  samarTali 
da saerTaSoriso Sromis standartebi, 305.  
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profesiuli kavSiris wevrobis garda, es daculi safuZveli aseve 
moicavs diskriminacias profesiuli kavSirisgan ganyenebulobis 
(gaerTianebis arawevrobis) niSniT. `profesiuli kavSirebis Sesaxeb~ 
kanonis me-11 VI muxlis Tanaxmad, `dauSvebelia damsaqmeblis mier 
muSakis diskriminacia profkavSiris wevrad yofnis an aryofnis 
gamo”. `gaerTianebis negatiuri Tavisufleba~ uzrunvelyofs 
individis Tavisuflebas, ar gawevriandes profesiul kavSirSi an 
datovos igi.304

 `diasociaciis~ ufleba dadgenilia sazRvargareTis 
qveynebis kanonmdeblobiT.305 SromiTi xelSekruleba ar unda 
avaldebulebdes dasaqmebuls, gawevriandes profesiul kavSirSi an 
uari Tqvas profesiuli kavSiris wevrobaze.306  

 

me-2 III muxlSi mocemuli `sxva gaerTianebisadmi~ kuTvnilebis niSniT 
diskriminaciis akrZalva aseve vrceldeba zemoT dakonkretebulisgan 
nebismieri sxva tipis gaerTianebis wevrobaze. 
 
3.4 socialuri kuTvnileba, qonebrivi da wodebrivi mdgomareba, 
sacxovrebeli adgili 
 
`socialuri kuTvnilebis“ niSanTan dakavSirebiT, saqarTvelos 
sakonstitucio sasamarTlo ganmartavs, rom `socialuri jgufis 
arsebobis dadgenis kriteriumebi ar aris calsaxa da amomwuravi, 
Tumca zogadi suraTis Sesaqmnelad, pirobiTad, SesaZlebelia 
ramdenime maTganis miTiTeba: 1. jgufis wevrebs unda axasiaTebdeT 
saerTo, mudmivi buneba, romelic SeiZleba Camoyalibdes piris 
arCevanis an misgan damoukidebeli garemoebebis (faqtorebis) gamo. 
misi Secvla ar aris damokidebuli jgufis wevrebze an imdenad 
fundamenturia maTi pirovnebisaTvis, rom misi Secvlis moTxovna 
gaumarTlebelia. 2. socialur jgufad SeiZleba moviazroT  pirTa 
wre, romlis wevrebic mWidrod arian dakavSirebuli msgavsi imijis, 
qcevebis an/da interesebis safuZvelze. amave dros, orive SemTxvevaSi 
jgufis wevrebs unda hqondeT iseTi buneba (Tvisebebi), romelic 
saSualebas miscemda gareSe pirebs, moexdinaT maTi rogorc 
konkretuli socialuri jgufis wevrebis identificireba.~307 

                         
 
304

 Weiss M., The Interface Between Constitution and Labor Law in Germany, Comparative Labor Law & 

Policy Journal, Winter, 2005, 4.  
305 Birk, 109; Lord Wedderburn of Charlton, Discrimination in Right to Organize and the Right to be a Non-

Unionist, Discrimination in Employment, Schmidt F., Blanpain R., (Ed.), Almqvist & Wiksell International, 

Stockholm, 1978, 367.   
306 baTilia e.w. “yellow dog” debuleba an xelSekruleba, romlis ZaliTac, 
dasaqmebuli, rogorc dasaqmebis piroba, Tanxmdeba, rom igi ar gawevriandeba 
profesiul kavSirSi. Weiss M., Geck B., Worker Privacy in Germany, Comparative Labor Law & 

Policy Journal, Fall, 1995, 6. Epstein, A Common Law for Labor Relations: A Critique of the New Deal 

Labor Legislation, 1367-1383. 
307 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris  
gadawyvetileba saqmeze №2/4/532,533. 
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socialuri kuTvnilebis konteqstSi unda iTqvas, rom belgiaSi 
aRniSnuli niSniT akrZalva aseve moicavs piris finansur 
mdgomareobas.308  
 
3.5 ojaxuri mdgomareoba, seqsualuri orientacia 
 
akrZaluli niSani _ ojaxuri mdgomareoba moicavs dasaqmebulis 
saojaxo statuss – daqorwinebuli, ganqorwinebuli, dasaojaxebeli, 
qvrivi. aqve moiazreba qorwinebis gareSe sawinaaRmdego sqesis 
adamianTan Tanacxovreba.309 ungreTis Tanabari mopyrobis aqtSi 
diskriminaciis niSnebs Soris, ojaxur mdgomareobasTan erTad, aseve 
miTiTebulia diskriminacia mSoblobis (Svilis yolis) niSniT.310 

 
ojaxuri mdgomareobis niSniT diskriminaciis SemTxvevaa, rodesac 
dasaqmebuls ekrZaleba qorwineba SromiTi urTierTobis 
ganmavlobaSi. garkveuli periodi, araerT qveyanaSi kanonmdeblobiT 
nebadarTuli iyo e.w. "celibacy clause" - SromiTi xelSekrulebis piroba, 
rom SromiTi urTierTobis periodSi dasaqmebuli unda imyofebodes 
damsaqmeblis gankargulebis qveS da ojaxuri valdebulebis gareSe.311

 

aRniSnuli normidan gamomdinare, daqorwinebis SemTxvevaSi, 
damsaqmebels dasaqmebulTan SeeZlo Seewyvita SromiTi urTierToba. 
mogvianebiT, aRniSnuli midgoma uaryo sxvadasxva qveyanam.312 
safrangeTis sasamarTlos Tanaxmad, qorwinebis SemzRudveli 
saxelSekrulebo piroba baTilia, rameTu igi ewinaaRmdegeba rogorc 
qorwinebis, aseve Sromis Tavisuflebas.313 
 
ojaxuri mdgomareobis niSniT ganxorcielebuli diskriminacia ar 
aris SezRuduli sqesiT da diskriminacias am niSniT SesaZloa 
adgili hqondes rogorc mamakacis, aseve qalis mimarT. CEACR-s 
garkveuli  wlebis ganmavlobaSi Camoyalibebuli hqonda mcdari 
midgoma, rom samuSao adgilze qalis diskriminacia qorwinebaSi 

                         
 
308

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 254, Semdgomi miTiTebiT: Beverange C., Labor and Employment 

Law in Belgium, International Labor and Employment Law, Berkowitz P., Reitz Etgen A., Muller-Bonanni T., 

(Ed.), Second Edition, Volume I (Europe), United States of America, American Bar Association, 2008, 17.  
309 Sead. iqve, Semdgomi miTiTebiT: Blanpain R., Equality and Prohibition of Discrimination in 

Employment,  460. 
310 iqve, Riesz T., Labor and Employment Law in Hungary, International Labor and Employment Law, 

Berkowitz P., Reitz Etgen A., Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), United States of 

America, American Bar Association, 2008, 148.  
311 Birk, 107  
312 "celibacy clause"-Tan mimarTebiT, qalTa emansipacia Tavdapirvelad ganxorcielda 
aSS-Si da mogvianebiT evropaSi. Schmidt F., 156. 
313 iqve, 155-156.  
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yofnis gamo warmoadgenda diskriminacias sqesis niSniT, ramdenadac 
TiTqos mas gavlena aqvs qalebze da ara mamakacebze.314 
 
gansxvavebiT azerbaijanisa da somxeTis Sromis kanonmdeblobisgan, 
sSk-is dacul safuZvlebs Soris uTiTiTebs seqsualur 
orientacias.315 SromiT urTierTobebSi diskriminaciul niSnebs 
Soris seqsualuri orientaciis gamoCena ukavSirdeba evropuli 
kavSiris amsterdamis xelSekrulebas, romelic ZalaSi 1999 wlis 1 
maiss Sevida. amis Semdeg, damatebiT miRebul iqna evropuli kavSiris 
ori direqtiva, ramac, Tavis mxriv, kavSiris wevr saxelmwifoebSi 
akrZalul niSnebs Soris seqsualuri orientaciis dafiqsireba 
gamoiwvia.316 „diskriminaciis yvela formis aRmofxvris Sesaxeb“ 
kanoni krZalavs diskriminacias genderuli identobis niSniT. 
 
3.6 SezRuduli SesaZlebloba 
 
Sromis samarTalSi SezRuduli SesaZleblobis niSniT 
diskriminaciisgan akrZalva dacvis gansakuTrebul kategorias 
miekuTvneba. mag., saqarTvelos sakonstitucio sasamarTlo ganmartavs, 
rom SezRuduli gonebrivi SesaZleblobebis mqone pirebi 
warmoadgenen mowyvlad jgufebs, romelTa mimarTac maRalia 
diskriminaciuli mopyrobisgan dacvis saWiroeba.317  
 
aRniSnul dacul safuZvelTan mimarTebiT mniSvnelovania dadgindes, 
miekuTvneba Tu ara diskriminaciis adresati SezRuduli 
SesaZlebobis mqone pirs. Tumca amis dadgena da gansazRvra ar 
warmoadgens Sromis samarTlis moqmedebis sferos. `SezRuduli 
SesaZleblobis mqone pirTa socialuri dacvis Sesaxeb~ kanonSi318 
arsebuli ganmartebis Tanaxmad, `SezRuduli SesaZleblobis mqone 
piri aris piri myari fizikuri, fsiqikuri, inteleqtualuri an 
sensoruli darRvevebiT, romelTa sxvadasxva dabrkolebasTan 
urTierTqmedebam SesaZloa xeli SeuSalos sazogadoebriv 

                         
 
314 Rossillion, 22. 
315

 Shvelidze Z., The Europeanisation Level of Labor Regulations in Trans Caucasian Region: A Comparative 

Study of Labour Standards in Armenia, Azerbaijan and Georgia, South Caucasus Law Journal, 05/2014. 
316 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 254, Semdgomi miTiTebiT: Kilpatrick, 494. 
317 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 
gadawyvetileba saqmeze # 2/4/532,533.  
318 kanoni miRebulia saqarTvelos parlamentis mier 1995 wlis 14 ivniss 
(saqarTvelos parlamentis uwyebebi, N27-30, 1994-95, mux. 633), romlis Tavdapirvel 
saxelwodebas warmoadgenda `invalidTa socialuri dacvis Sesaxeb“ kanoni. 2001 
wlis 20 ivniss am kanonSi Setanili iqna cvlilebebi da damatebebi, romlis 
mixedviTac, kanonis saTaursa da teqstSi sityva `invalidi” Seicvala sityvebiT _ 
`SezRuduli SesaZleblobis mqone piri”. SveliZe z., SromiTi diskriminaciis 
akrZalvis regulireba qarTuli kanonmdeblobis mixedviT, 254.     
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cxovrebaSi am piris srul da efeqtian monawileobas sxvebTan 
Tanabar pirobebSi~.319  

 

niSani `SezRuduli SesaZlebloba~ moicavs ara mxolod mimdinare, 
aramed warsulSi arsebul SezRudul SesaZleblobas da 
diskriminacias garegani (gamoxatuli) simptomebis Sedegad momavalSi 
SesaZlo damdgar (potenciur) SezRudul SesaZleblobas. mag., 
slovakeTis,320 kanadis321 Sromis kanonmdeblobiT, 1990 wlis aSS-is 
SezRuduli SesaZleblobis aqtiT gansazRvruli akrZalva vrceldeba 
SezRuduli SesaZleblobis istoriis (warsulis) mqone pirebis 
mimarTac.322 
 
erT-erT saqmeze, CJEU-m SezRuduli SesaZleblobis niSniT 
diskriminaciad miiCnia SemTxveva, rodesac diskriminaciis adresats _ 
dasaqmebuls ar axasiaTebda SezRuduli SesaZlebloba da mxolod 
misi axalSobili iyo SezRuduli SesaZleblobis mqone piri. 
niSandoblivia, rom sasamarTlos ar umsjelia, Tu ra (naTesauri) 
kavSiri unda arsebobdes dasaqmebulsa da SezRuduli 
SesaZleblobis mqone pirs Soris.323    
 
`SezRuduli SesaZleblobis~, rogorc daculi safuZvlis, moqmedebis 
sfero ar moicavs dasaqmebulis diskriminacias misi janmrTelobis 
mdgomareobis (avadmyofobis) an/da fizikuri naklis gamo. CJEU-s 
Tanaxmad, SezRuduli SesaZleblobis ganmarteba da idea gagebul 
unda iqnes rogorc SezRudva, romelic iwvevs piris fizikuri, 
gonebrivi, fsiqologiuri mdgomareobis gauaresebas da romelic 
SeuZlebels xdis piris monawileobas profesiul cxovrebaSi. 

                         
 
319 aSS-is SezRuduli SesaZleblobis aqtSi SezRuduli SesaZlebloba 
ganmartebulia, rogorc gonebrivi da fizikuri mdgomaroeba, rac arsebiTad 
zRudavs piris erT an met cxovrebiseul aqtivobas, an miCneulia, rom mas aqvs 
aseTi efeqti. iqve, 254-253, Semdgomi miTiTebiT: Goldmen, 190. gaerTianebuli samefos 
SezRuduli SesaZleblobis niSniT diskriminaciis aqtis Tanaxmad, SezRuduli 
SesaZleblobis mqone pirad iTvleba individi, romelsac gaaCnia fizikuri an 
gonebrivi SezRudva, romelsac aqvs arsebiTi da grZelvadiani uaryofiTi Sedegi 
mis SesaZleblobaze, ganaxorcielos yoveldRiuri saqmianoba. Waddington L., Reassesing 

the Employment of People with Disabilities in  Europe: From Quotas to Anti-discrimination Laws, 

Comparative Labor Law & Policy Journal, Fall, 1996, 9.   
320

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 256, Semdgomi miTiTebiT: Rybár T., Hazucha B., Labor and 

Employment Law in Slovakia, International Labor and Employment Law, Berkowitz P., Reitz Etgen A., 

Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), United States of America, American Bar 

Association, 2008,  278.  
321 Waddington, 9. 
322SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 256, Semdgomi miTiTebiT: Goldmen, 190.  
323 Reich, 64. 
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sasamarTlos ganmartebiT, `SezRuduli SesaZleblobis~ gamoyenebiT 
kanonmdeblobam mizanmimarTulad airCia iseTi termini, romelic 
gansxvavdeba `avadmyofobisagan”.324 
 
3.7 sxva Sexeduleba 
 
sSk-is mixedviT, akrZalulia diskriminacia `sxva Sexedulebis gamo~. 
diskriminaciis es niSani me-2 III muxlis CamonaTvalSi gamoyofilia 
`an~ kavSiriT. Sesabamisad, kanonmdeblobiT daculi safuZvelia 
politikuri Sexedulebis garda nebismieri sxva Sexeduleba. 
Sinaarsobrivi TvalsazrisiT, daculi safuZveli `sxva Sexeduleba~ 
gulisxmobs damsaqmeblisgan gansxvavebul an damsaqmeblisaTvis 
miuRebel Sexedulebas. `sxva SexedulebaSi~ moiazreba aseve 
dasaqmebulis ideologiuri, profesiuli an piradi Sexeduleba ama 
Tu im sakiTxis Sesaxeb. safrangeTis kanonmdebloba, `gansxvavebuli 
Sexedulebis~ niSnis garda, akrZalul niSnebs Soris calke 
gamoyofs piris moralur Sexedulebas.325 
 
3.8 sxva daculi safuZvlebi, romlebic ar aris mocemuli me-2 III 
muxlis CamonaTvalSi 
 
me-2 III muxlis CamonaTvalSi ar aris mocemuli evropul qveynebSi 
gavrcelebuli326  daculi safuZveli – janmrTelobis mdgomareoba. 
rogorc zemoT aRiniSna, SezRuduli SesaZleblobis termini ar 
faravs piris avadmyofobas an janmrTelobis mdgomareobas. belgiis 
kanonmdeblobaSi akrZalul niSnebs Soris aseve moxseniebulia 
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 Case 13/05, Sonia Chacón Navas v Eurest Colectividades SA.,ECLI:EU:C:2006:456. am saqmeSi, 
mosarCele gaTavisuflda samsaxuridan avadmyofobis gamo samsaxuris gacdenis 
safuZvliT. radgan espaneTis kanonmdeblobis mixedviT avadmyofoba ar iyo 
miTiTebuli akrZalul niSnebs Soris, erovnulma sasamarTlom aRiara kavSiri 
SezRudul SesaZleblobasa da avadmyofobas Soris. sasamarTlos ganmartebiT, 
SezRuduli SesaZlebloba moicavs nakls, qmedebis SezRudvas da socialur 
cxovrebaSi monawileobis Seferxeba _ SezRudvas. sasamarTlos azriT, avadmyofoba 
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direqtiviT dadgenili SezRuduli SesaZleblobis ganmartebis moqmedebis sferoSi. 
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kanonmdeblobis mixedviT, 255, Semdgomi miTiTebiT: Kenner, 1-245-1-246.  
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Volume I (Europe), United States of America, American Bar Association, 2008, 99. 
326 iqve, 256, Semdgomi miTiTebiT:  Beverange, Belgium, International Labour and Employment Laws, 

17; Örndahl J., Labor and Employment Law in Finland, International Labor and Employment Law, Berkowitz 

P., Reitz Etgen A., Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), United States of America, 

American Bar Association, 2008, 76; Swartz, 99. Riesz, 148.  
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samomavlo janmrTelobis mdgomareoba da aseve genetikuri 
maxasiaTebeli.327 portugaliis kanonmdeblobaSi aseve mocemulia 
niSani _ genetikuri memkvidreoba.328 akrZalva miznad isaxavs 
SezRudos damsaqmeblis diskriminaciuli qmedeba, romelic SesaZloa 
ganxorcieldes dasaqmebulis mimarT genetikuri maxasiaTeblebidan 
gamomdinare, momavalSi daavadebis ganviTarebis niSniT.329 
mizaSewonilia, termin `janmrTelobis mdgomareobis~ da ara 
`avadmyofobis~ gamoyeneba, rom am daculi safuZvlis farglebSi 
moeqces aiv infeqcia/Sidsi.330 
 
sSk-Si gamotovebul diskriminaciul niSnebs Soris unda iqnes 
miCneuli piris garegnuli mdgomareoba, rac SeiZleba moicavdes 
fizikur naklsac.331 damsaqmeblis diskriminaciuli qmedeba 
dasaqmebulis garegnuli mdgomareobis, maT Soris fizikuri naklis, 
gamo yovelTvis ver dakvalificirdeba, rogorc piris diskriminacia 
janmrTelobis mdgomareobis (avadmyofobis) da, miT umetes, 
SezRuduli SesaZleblobis gamo. belgiis kanonmdebloba krZalavs 
diskriminacias dasaqmebulis fizikuri maxasiaTebelis gamo.332 
aRsaniSnavia, rom aSS-is zogierT StatSi fizikuri naklisgan 
gancalkavebuli akrZaluli niSania fizikuri piris simsuqne.333 
safrangeTSi daculi safuZvlebis CamonaTvalSi miTiTebulia piris 
fizikuri garegnoba, rogoricaa, simaRle, wona, mimzidveloba.334 
 
sSk-Si dacul safuZvlebs Soris gamotovebulia niSani 
`moqalaqeoba~. sSk-iT akrZalulia diskriminacia erovnebis niSniT, 
rac avtomaturad ar moicavs piris moqalaqeobas. 

 
akrZalul niSnebs Soris ar aris miTiTebuli dasaqmebulis iseTi 
samuSao statusi, rogoricaa naxevar ganakveTze muSaoba, 
gansazRvruli vadiT an gamosacdeli vadiT gaformebuli SromiTi 
xelSekruleba.335  
                         
 
327 iqve, 257, Semdgomi miTiTebiT:  Beverange, Belgium, International Labour and Employment Laws, 

2009, 3-98. ix. aseve evropuli kavSiris fundamentur uflebaTa qartiis 21-e muxli. 
328 iqve, Semdgomi miTiTebiT:  Sá Esteves, Valente, 262. 
329

 Davies, 124. 
330

 Sead., mag., safrangeTis kanonmdebloba. ix. Ray J., Rojot J., Worker Privacy in France, 

Comparative Labor Law & Policy Journal, Fall, 1995, 8. 
331 magaliTisaTvis, Sead. safrangeTis kanonmdebloba. SveliZe z., SromiTi 
diskriminaciis akrZalvis regulireba qarTuli kanonmdeblobis mixedviT, 257, 
Semdgomi miTiTebiT: Swartz, 99. 
 332iqve, Semdgomi miTiTebiT:  Beverange, Belgium, International Labour and Employment Laws, 3-

98. ix. aseve evropis kavSiris fundamentur uflebaTa qartiis 21-e muxli. 
333

 iqve, Semdgomi miTiTebiT:  Kristen E., Addressing the Problem of Weight Discrimination in 

Employment, California Law Review, Vol. 90:57, 2002.   
334 Dobbin, 7.  
335 ix. aseve Sural, Islamic Outfits in the Workplace in Turkey, 8-11.    



68 
 

 
dacul safuZvlebs Soris ar aris miTiTebuli `piradi cxovreba~.336 
aRniSnulSi moizreba `piradi sferos ufleba~,337 rogoricaa, mag., 
nasamarTloba, narkotikisadmi, alkoholisadmi, saTamaSo 
biznesisadmi damokidebuleba.338 gavrcelebuli midgomaa, rom `piradi 
cxovreba~ ar aris mocemuli akrZalul niSnebs Soris, Tumca piradi 
cxovrebis ufleba daculia samarTlis zogadi principiT. aRniSnuli 
`piradi sferos samarTlis~339 regulirebis sferoa. Tumca xSiria 
SemTxvevebi, roca SromiT urTierTobebSi diskriminacia 
dasaqmebulis piradi cxovrebis niSniT xorcieldeba. Tavis mxriv, 
SromiT urTierTobebSi religiuri, rasobrivi, ojaxuri 
mdgomareobis an seqsualuri orientaciis niSniT diskriminacia aseve 
SeiZleba Sefasdes piradi sferos uflebis xelyofis konteqstSi.340    

 
sSk-is 2006 wlidan 2019 wlamde moqmedi redaqciis me-2 III muxlSi 
mocemuli daculi safuZvlebis CamonaTvali, erTi SexedviT 
SeiZleboda amomwuravad CaTvliliyo.341 arsebobda mosazreba, rom 
sSk-iT SezRuduli iyo akrZaluli niSnebis CamonaTvali342. Tumca, 
2019 wlis TebervalSi sSk-Si ganxorcielebuli cvlilebis ZaliT, me-

                         
 
336 aRniSnuli niSniT SromiTi diskriminacia akrZalulia zogierT qveynebSi. ix. 
Blanpain, Equality and Prohibition of Discrimination in Employment, 456.  
337 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 140 
338 Giugni, 223-224; 
339 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 140. 
340 Giugni, 191. 
341 Sead. sarjenti m., saqarTvelos Sromis kodeqsis komentari, boroni a., (red.), 
zaaliSvili v., (qarTuli gamocemis redaqtori), meridiani, Tbilisi, 2016, 25.    
342 Sead. SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 258. mag., britaneTis sasamarTlos praqtikaSi yofila 
iseTi SemTxvevebi, rodesac subieqts, romlis mimarTac ganxorcielda 
diskriminacia seqsualuri orientaciis niSniT, sasamarTlom uari uTxra moTxovnis 
dakmayofilebaze im safuZvliT, rom akrZalul niSnebs Soris ar iyo dadgenili 
seqsualuri orientacia. sasamarTlo SesaZlebelia daeTanxmos subieqtis mimarT 
diskriminaciul mopyrobas, Tumca imis gamo, rom konkretuli niSani ar iyo 
miTiTebul dacul safuZvlebSi, sarCelis dakmayofileba SeuZlebeli gamxdara. ix. 
iqve, Semdgomi miTiTebiT: Bell, 51-52. igive SeiZleba iTqvas CJEU-s erT-erT 
gadawyvetilebaze, sadac sasamarTlom uaryo diskriminaciis arseboba imis 
gaTvaliswinebiT, rom gadawyvetilebis TariRisTvis (kerZod ki, 2000 wlamde) 
evropuli kavSiris samarTali ar iTvaliswinebda diskriminaciis akrZalvas 
seqsualuri orientaciis niSniT. ix. Bronstein, 160. aRniSnuli poziciis sapirispirod 
gasaTvaliswinebeli iyo sSk-is me-2 VI muxlSi mocemuli daTqma, rom `SromiTi 
urTierTobisas mxareebma unda daicvan saqarTvelos kanonmdeblobiT 
gansazRvruli adamianis ZiriTadi uflebebi da Tavisuflebebi”. aRniSnuli normis 
farTo Sinaarsis gaTvaliswinebiT bunebrivia damsaqmebels ekrZaleboda 
dasaqmebulis diskriminacia nebismieri safuZvliT, maT Soris im niSniT, romelic 
ar aris mocemuli me-2 III muxlis CamonaTvalSi.  
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2 III muxlSi diskriminaciis akrZaluli niSnebis CamonaTvals daemata 
daTqma `an sxva niSniT~.343  
 
aucilebelia aRiniSnos „diskriminaciis yvela formis aRmofxvris 
Sesaxeb“ kanoni, romelic moicavs niSnebs, romelic ar aris 
miTiTebuli sSk-Si: moqalaqeoba, dabadebis adgili, rwmena, profesia, 
janmrTelobis mdgomareoba, genderuli identoba da gamoxatva. 
kanoni aseve ar iTvaliswinebs daculi safuZvlebis amomwurav 
CamonaTvals. akrZaluli niSnebis CamonaTvali sruldeba daTqmiT `an 
sxva niSnis~ gamo.  

 
gansakuTrebiT sainteresoa saqarTvelos sakonstitucio 
sasamarTlos msjeloba saqarTvelos konstituciiT garantirebuli 
diskriminaciis daculi sferos srulyofili ganmartebis Sesaxeb, ra 
drosac, sakonstitucio sasamarTlos mosazrebiT, `kanonis winaSe 
Tanasworobis uflebis arsidan unda gamovideT~. diskriminaciis 
„klasikuri“, specifikuri niSnebi pirdapir aris CamoTvlili 
konstituciaSi. `amiT pirTa is jgufia gansakuTrebiT daculi, 
romlis mimarT diskriminaciis safrTxe istoriulad Zalian 
maRalia.”344 saqarTvelos sakonstitucio sasamarTlo ganmartavs, rom 
konstituciaSi mocemuli niSnebis CamonaTvali, `erTi SexedviT, 
gramatikuli TvalsazrisiT, amomwuravia, magram normis mizani 
gacilebiT ufro masStaburia, vidre mxolod masSi arsebuli 
SezRuduli CamonaTvalis mixedviT diskriminaciis akrZalva~. 
sakonstitucio sasamarTlos azriT, mxolod viwro gramatikuli 
ganmarteba gamofitavda saqarTvelos konstitucias da daakninebda 
mis mniSvnelobas konstituciursamarTlebriv sivrceSi.345 
konstituciaSi `CamoTvlili niSnebis amomwuravad miCneva TavisTavad 
gamoiwvevs sasamarTlos mier imis dadasturebas, rom nebismieri sxva 
niSniT diferenciaciis  SemTxvevebi ar aris diskriminaciuli, radgan 
ar aris daculi konstituciiT. bunebrivia, aseTi midgoma ar 
iqneboda swori~.346 
 
zemoaRniSnulidan gamomdinare, diskriminaciis akrZalvis principi 
moicavs sSk-Si CamoTvlili niSnebis garda nebismieri sxva safuZvliT 
ganxorcielebul SromiT diskriminacias. 
 

                         
 
343 gamoqveynebulia 2019 wlis 19 Tebervlis saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1;  
344 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 
gadawyvetileba saqmeze #2/4/532,533.  
345 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyvetileba 
saqmeze ##2/1-392.   
346 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 
gadawyvetileba saqmeze # 1/1/493.  

https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1
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diskriminaciis akrZalvis arsis kvlevisas, diskriminaciuli 
mopyrobis formebis, saxeebisa da daculi niSnebis Sefasebis Semdgom, 
mizanSewonilia dadgindes diskriminaciis akrZalvis farglebi.   

 
4. SromiTi diskriminaciis akrZalvis farglebi 
 

4.1 winasaxelSekrulebo urTierToba 
 

sSk-is 2 III muxlis pirveli winadadebis Tanaxmad, SromiT da 
winasaxelSekrulebo urTierTobebSi akrZalulia nebismieri saxis 
diskriminacia. 2019 wlis cvlilebebis Sedegad, imave muxlSi 
dazusta, rom diskriminacia akrZalulia maT Soris, vakansiis 
Sesaxeb gancxadebis gamoqveynebisas da SerCevis etapze.347  
 
2013 wlis cvlilebamde, aRniSnuli norma uTiTebda mxolod `SromiT 
urTierTobaze~. arsebobda mosazreba, rom normis pirdapiri 
formulirebidan gamomdinare, diskriminaciis akrZalva vrceldeboda 
mxolod SromiT urTierTobaze. sSk-sTan mimarTebiT, 2009 wlis 
moxsenebaSi CEACR SeniSnavda, rom diskriminaciis amkrZalavi norma, 
vrceldeba ra mxolod saxelSekrulebo urTierTobaze, debuleba 
zRudavs kandidatis SesaZleblobas sasamarTlos gziT moiTxovos 
winasaxelSekrulebo etapze diskriminaciis Sedegad darRveuli 
uflebis aRdgena. 2010 da 2012 wlis moxsenebebSi CEACR-is 
rekomendacia iyo kanonmdeblobaSi cvlilebis inicireba, raTa 
diskriminaciis akrZalva erTmniSvnelovnad gavrcelebuliyo 
kandidatis daqiravebisa da SerCevis procesze.348 
 
2013 wlis cvlilebamde redaqciis me-2 III muxlis viwro 
interpretaciis sapirispirod, arsebobda araerTi samarTlebrivi 
argumenti imis dasadastureblad, rom diskriminaciis akrZalvis 
principi moicavda winasaxelSekrulebo urTierTobas. Sromis 
samarTali da mis mier dadgeniliDstandartebi da garantiebi 
vrceldeba rogorc dasaqmebulze, aseve kandidatze.349 diskriminaciis 
amkrZalavi ILO-s konvenciebi aRiarebs Tanabari mopyrobis wesis 
SeuzRudavad moqmedebis princips, romlis Tanaxmadac, igi vrceldeba 
yvela adamianis mimarT, saqmianobis yvela sferoze, maT Soris, 
sajaro samsaxurze, kerZo seqtorze, TviTdasaqmebulebze, 

                         
 
347 gamoqveynebulia 2019 wlis 19 Tebervlis saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1;  
348 ix. CEACR-is 2008-2012 wlebis pirdapiri moTxovnebi, dakvirvebebi. 
349

 SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 259, Semdgomi miTiTebiT: Klare K., The Horizons of Transformative 

Labour and Employment Law, Labour Law in an Era of Globalization, Conaghan J., Fischl R., Klare K., (Ed.), 

New York, Oxford University Press, 2002, 10.   

https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1
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damoukidebel kontraqtorebze da anazRaurebad dasaqmebulebze.350 
ILO-s koncefcia Tanasworobasa da adamianis Rirsebaze 
universaluria da misi moqmedeba ar aris SezRuduli SromiTi 
xelSekrulebiT - daqvemdebarebuli SromiT.351 CJEU–s Tanaxmad, 
samuSaos maZieblebi, dasaqmebis xelmisawvdomobis TvalsazrisiT, 
sargebloben Tanabari mopyrobis uflebiT.352 samuSaos Zebna 
sakmarisia imisTvis, rom, Tanabari mopyrobis wesis dacvis miznebis 
gaTvaliswinebiT, kandidatis mimarT gavrceldes Sromis samarTliT 
gaTvaliswinebuli dacvis garantiebi.353 amdenad, eWvgareSea, rom sSk-
is me-2 III muxlis Zvel redaqciaSi mocemuli diskriminaciis 
akrZalva vrceldeboda winasaxelSekrulebo urTierTobazec. miT 
ufro, 2013 wlis cvlilebebis ZaliT, aRniSnuli akrZalva 
dakonkretebulia da araorazrovnad dadgenilia TviT me-2 III 
muxliT. ILO-s 111-e konvenciiT mixedviT, diskriminaciis akrZalvis 
farglebSia mocemuli dasaqmebis etapi – winasaxelSekrulebo 
urTierToba.354

  

 
winasaxelSekrulebo urTierTobisas diskriminaciis akrZalvis garda, 
sSk-is me-5 IX muxli iTvaliswinebs damsaqmeblis valdebulebas, 
`kandidats gaacnos saqarTvelos kanonmdeblobiT gansazRvruli 
debulebebi pirTa mimarT Tanabari mopyrobis principis da misi 
dacvis saSualebebis Sesaxeb, miiRos zomebi samuSao adgilze pirTa 
mimarT Tanabari mopyrobis principis dacvis uzrunvelsayofad".355  

 
4.1.1 informaciis miwodebis valdebuleba 
 
winasaxelSekrulebo urTierTobisas diskriminacia SesaZlebelia 
gamovlindes vakansiis Sesaxeb gancxadebis teqstSi diskriminaciuli 
daTqmis (pirobis) dadgeniT, kandidatTan gasaubrebisas 
diskriminaciuli SekiTxvebis dasmiT,356 kandidatisaTvis 

                         
 
350 iqve, 260, Semdgomi miTiTebiT: Valticos, Von Potobsky, 123.  
351

 Hepple B., Enforcement: the Law and Politics of Cooperation and Compliance, Social and Labour Rights 

in a Global Context International and Comparative Perspectives, Hepple B., (Ed.), Cambridge, university 

press, 2002, 255.  
352

Dougan, 94.  
353 Kraamwinkel M., Imagined European Community: Are Housewives European Citizens?, Labour Law in an 

Era of Globalization, Conaghan J., Fischl R., Klare K., (Ed.), New York, Oxford University Press, 2002, 334. 
354 ix. No. 100 konvenciis 1 III-e muxli da CEACR-is ganmarteba, General Survey on the 

Fundamental Conventions, 315-317.   
355 aRniSnuli norma sSk-Si warmodgenilia 2019 wlis 19 Tebervals Sesuli 
cvlilebebis Sedegad. gamoqveynebulia 2019 wlis 19 Tebervlis saqarTvelos 
sakanonmdeblo macnes veb-portalze, 
https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1;   
356 kereseliZe T., Sromis xelSekrulebis dadebamde damsaqmeblis mier 
kandidatisTvis dasmuli diskriminaciuli SekiTxvis samarTlebrivi Sedegebi, 
zaaliSvili v., (red.), Sromis samarTli, statiaTa krebuli I, 2011. 

https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1
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diskriminaciuli xasiaTis informaciis moTxovniT. sSk-is me-5 I 
muxlis Tanaxmad, damsaqmebeli uflebamosilia moipovos is 
informacia kandidatis Sesaxeb, anu mosTxovos kandidats nebismieri 
informaciis warmodgena, rac esaWiroeba misi dasaqmebis Taobaze 
gadawyvetilebis misaRebad.357 informaciis moTxovnis mizania, 
uzrunvelyos damsaqmebeli im informaciiT, romelic aucilebelia 
kandidatis dasaqmebis Sesaxeb gadawyvetilebis misaRebad. 
igulisxmeba informacia, rac pirdapiraa dakavSirebuli 
Sesasrulebel samuSaosTan an aucilebelia profesiuli 
SesaZleblobebis Sesamowmeblad.358 meore mxriv, me-5 II muxlis 
safuZvelze, TviT kandidati valdebulia damsaqmebels acnobos 
nebismieri garemoebis Sesaxeb, romelmac SeiZleba xeli SeuSalos 
mas samuSaos SesrulebaSi an safrTxe Seuqmnas damsaqmeblis an 
mesame piris interesebs.  
 
winasaxelSekrulebo etapze informaciis moTxovnis ufleba da misi 
wardgenis valdebuleba SesaZloa ganxorcieldes vakansiis Sesaxeb 
gancxadebis gamoqveynebis etapze, testirebisa Tu gasaubrebis 
procesSi. erTmaneTisgan imijneba dasaSvebi da dauSvebeli 
SekiTxvebi.359   
 
moTxovnili da/an warsadgeni informacia SesaZloa dakavSirebuli 
iyos dacul safuZvlebTan, mag., religiuri mrwamsi, politikuri 
Sexeduleba, janmrTelobis mdgomareoba, ojaxuri mdgomareoba da 
a.S. Sesabamisad, kandidatis Sesaxeb informaciis moTxovna Seicavs 
diskriminaciis risks. aseT SemTxvevaSi, gadamwyvetia ramdenad 
esaWiroeba damsaqmebels es informacia piris dasaqmebis Sesaxeb 
gadawyvetilebis misaRebad. am garemoebis dadgenis kriteriumi sSk-is 
me-2 V muxlSia mocemuli. moTxovnili da/an  warsadgeni informacia 
unda gamomdinareobdes samuSaos arsidan, specifikidan an misi 
Sesrulebis pirobebidan. igi unda emsaxurebodes kanonieri miznis 
miRwevas da unda iyos misi miRwevis Tanazomieri da aucilebeli 
saSualeba360.361 

                         
 
357 2019 wlis 19 Tebervals Sromis kodeqsSi Sesuli cvlilebebiT dazustda, rom 
`damsaqmebeli uflebamosilia moipovos kandidatis Sesaxeb informacia, garda im 
informaciisa, romelic ar aris dakavSirebuli samuSaos SesrulebasTan da ar 
aris saWiro kandidatis mier konkretuli samuSaos Sesrulebis SesaZleblobis 
Sesafaseblad da Sesabamisi gadawyvetilebis misaRebad”.  
358

 Gaudu F., Labour Law and Religion, Country Studies: France, Comparative Labor Law & Policy Journal, 

Spring, 2009, 4.  
359 detalurad ix. kereseliZe T., Sromis xelSekrulebis dadebamde damsaqmeblis 
mier kandidatisTvis dasmuli diskriminaciuli SekiTxvis samarTlebrivi Sedegebi. 
360 2019 wlis 19 Tebervals Sromis kodeqsis me-5 I muxlSi Sesuli cvlilebebis 
Tanaxmad, `damsaqmebels ufleba ar aqvs, kandidats mosTxovos misi religiis, 
rwmenis, SezRuduli SesaZleblobis, seqsualuri orientaciis, eTnikuri 
kuTvnilebis, orsulobis Sesaxeb informacia, garda im SemTxvevisa, roca aris am 
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daculi safuZvlebi, romlebic relevanturia informaciis 
moTxovnis/wardgenis konteqstSi, miekuTvneba piradi informaciis 
sferos. esenia me-2 III muxlSi CamoTvlili niSnebi - eTnikuri da 
socialuri kuTvnileba, erovneba, warmoSoba, qonebrivi da wodebrivi 
mdgomareoba, sacxovrebeli adgili, asaki, seqsualuri orientacia, 
SezRuduli SesaZlebloba, religiuri, sazogadoebrivi, politikuri 
an sxva gaerTianebisadmi, maT Soris, profesiuli kavSirisadmi, 
kuTvnileba, ojaxuri mdgomareoba, politikuri an sxva Sexeduleba. 
„personalur monacemTa dacvis Sesaxeb“ saqarTvelos kanonis me-2(a) 
muxlis mixedviT, personaluri monacemi ganmartebulia, rogorc 
nebismieri informacia, romelic ukavSirdeba identificirebul an 
identificirebad fizikur pirs. piri identificirebadia, rodesac 
SesaZlebelia misi identificireba pirdapir an arapirdapir, kerZod, 
saidentifikacio nomriT an piris maxasiaTebeli fizikuri, 
fiziologiuri, fsiqologiuri, ekonomikuri, kulturuli an 
socialuri niSnebiT. am SemTxvevaSic, zemoaRniSnuli piradi 
informaciis moTxovnis uflebasa da wardgenis valdebulebaze 
vrceldeba sSk-is me-2 V muxliT dadgenili standarti. 
     
4.1.2 dasaqmebaze uaris Tqmis Sesaxeb gadawyvetilebis dasabuTeba 
 
winasaxelSekrulebo etapze diskriminaciuli mopyrobis klasikuri 
SemTxvevaa diskriminaciuli niSniT dasaqmebaze uaris Tqma. am dros, 
kandidati, marTalia, akmayofilebs winaswar gansazRvrul 
sakvalifikacio moTxovnebs, magram diskriminaciuli niSani 
damsaqmeblisTvis warmoadgens dasaqmebis Sesaxeb uaryofiTi 
gadawyvetilebis erTaderT mizezs. diskriminaciuli niSnis garda, 
obieqturad ar unda arsebobdes kandidatisaTvis dasaqmebis Taobaze 
uaris Tqmis sxva safuZveli.  
 
sSk-is me-5 VIII muxlis Tanaxmad, damsaqmebeli valdebuli ar aris 
daasabuTos Tavisi gadawyvetileba dasaqmebaze uaris Tqmis Sesaxeb. 
normaSi ar ikiTxeba damsaqmeblis ufleba ar acnobos kandidats 
dasaqmebaze uaris Tqmis mizezi. Tumca me-5 VIII muxlidan gamomdinare 
logikuria, rom damsaqmebeli ar aris valdebuli acnobos kandidats 
dasaqmebaze uaris mizezi, kandidatis mier aseTi moTxovnis 
wardgenis SemTxvevaSi.  

                                                                           
 
kanonis me-2 muxlis me-5 punqtiT gaTvaliswinebuli gansxvavebis aucilebloba.” 
mocemuli normis mixedviT, damsaqmebels TiTqos SeuZlia kandidats mosTxovos 
nebismieri sxva informacia miuxedavad imisa es gansxvaveba aucilebelia Tu ara me-
2 V muxlis Sesabamisad. bunebrivia, me-5 I muxlis daTqma ase viwrod ar unda 
ganimartos da damsaqmeblis mier moTxovnili nebismieri informaciis kanoniereba 
unda Sefasdes me-2 V muxlis konteqstSi.       
361 detalurad ix. winamdebare naSromis III Tavis 1-li qveTavi.  
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mocemuli norma ayalibebs damsaqmeblis uflebas ar dausabuTos 
kandidats dasaqmebaze uaris Tqmis mizezi.362 Tumca es ufleba ar 
aris absoluturi. diskriminaciis akrZalvis principi, bunebrivia, 
vrceldeba me-5 VIII muxlze. damsaqmeblis nebis Tavisufleba 
diskriminaciis akrZalvis fundamenturi uflebis xasiaTisa da sSk-is 
me-2 III muxlis imperatiuli Sinaarsis WrilSi unda Sefasdes. 
damsaqmebeli SezRudulia ra keTilsindisierebis `universaluri~ 
principiT, damsaqmeblis ufleba ar daasabuTos dasaqmebaze uari, 
unda ganaxorcildes marTlzomierad, rac dasaqmebaze uaris Tqmis 
uflebis borotad gamoyenebas gamoricxavs.363 gasaziarebelia erT-erT 
saqmeze364 CJEU-s ganmarteba, rom diskriminaciis akrZalvidan 
gamomdinare, damsaqmebeli, romelic sajarod acxadebs vakansias, 
valdebulia uari ar Tqvas xelSekrulebis gaformebaze 
diskriminaciuli niSniT.365 amdenad, damsaqmebeli, marTalia, ar aris 
valdebuli daasabuTos dasaqmebaze uaris Tqmis mizezi, Tumca 
aRniSnuli ar aniWebs mas uflebas, diskriminaciuli niSniT uari 
ganacxados piris dasaqmebaze. dausabuTebeli uaris uflebis 
konteqstSi diskriminaciis akrZalvis uzrunvelyofa mtkicebis 
tvirTis gadanawilebiT miiRweva.366 
 

4.2 samuSaos Sesrulebis procesi 
 
diskriminaciis akrZalva vrceldeba SromiTi urTierTobis procesze. 
diskriminaciis akrZalvis moqmedebis sferoa damsaqmeblis Tu 
dasaqmebulis mier uflebebis gamoyenebis procesi.367 sSk-Si 
diskriminaciis akrZalvis maregulirebeli normebi mocemulia I 
karSi `zogadi debulebebi” da I TavSi `Sesavali debulebebi”. 
diskriminaciis amkrZalavi normebis sistemuri adgili 
uzrunvelyofs mis gavrcelebas SromiT urTierTobebSi subieqtebis 
mier kodeqsiT gaTvaliswinebul yvela uflebis, valdebulebisa Tu 
romelime debulebis gamoyenebaze.  
 
sSk-is me-13 III1 muxlis Tanaxmad, `damsaqmebeli valdebulia miiRos 
zomebi dawesebulebaSi dasaqmebulTa mimarT Tanabari mopyrobis 

                         
 
362 2006 wlamde moqmedi 1973 wlis 1 oqtombris Sromis kanonTa kodeqsis (1997 wlis 
12 noembers Sesuli cvlilebebi da damatebebi) Tanaxmad, akrZaluli iyo 
`dausabuTebeli uari samuSaod miRebaze~.  
363 Sead. naSromis I Tavis 1.2 paragrafi.  
364

 Case 177/88, Dekker.  
365

 Reich, 58-59. 
366 detalurad ix. winamdebare naSromis V Tavis me-4 qveTavi.  
367SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 260, Semdgomi miTiTebiT: Blanpain R., Belgium, International 

Encyclopedia for Labour Law and Industrial Relations, 103.  
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principis dacvis uzrunvelsayofad, maT Soris, diskriminaciis 
amkrZalavi debulebebi asaxos dawesebulebis Sinaganawessa da sxva 
dokumentebSi da uzrunvelyos maTi Sesruleba~.368 
 
Tanabari mopyrobis valdebuleba vrceldeba damsaqmeblis miTiTebis 
uflebaze, damsaqmeblis uflebamosilebaze calmxrivad gansazRvros 
SromiTi pirobebi an dasaqmebulis mier kanonmdeblobiT 
garantirebuli ama Tu im uflebiT sargeblobis dadasturebaze.369 
 
diskriminaciis akrZalvis farglebSia moqceuli dasaqmebulisaTvis 
anazRaurebis odenobis gansazRvra,370 SromiTi pirobebis daweseba 
(maT Soris, samuSao da dasvenebis dro, anazRaurebadi Svebulebis 
pirobebi),371 damsaqmeblis mier dasaqmebulisaTvis miTiTebis micema 
da samuSao davalebebis ganawileba,372 dasaqmebulis dawinaureba,373 
karieruli winsvla, sxva samuSaoze gadayvana,374 dasaqmebulis 
gadamzadeba, treningi,375 dasaqmebulis mier profesiul kavSiris 
Seqmna da masSi gawevrianeba376 da a.S.  
 
SromiTi urTierTobis mimdinareobisas, yvela sxva niSanTan erTad, 
dasaqmebulis diskriminacia SeiZleba gamoixatos dasaqmebis 
statusis gaTvaliswinebiT. Amitomac, xSirad sazRvargareTis 
qveynebis kanonmdebloba krZalavs diskriminacias srul ganakveTze 
an naxevar ganakveTze muSaobis niSniT,377 an diskriminacias 
gansazRvruli an ganusazRvreli vadiT gaformebuli SromiTi 
xelSekrulebis niSniT.378 
 
4.3 SromiTi urTierTobis Sewyveta 
 
sSk-is 37-e muxli iTvaliswinebs SromiTi urTierTobis Sewyvetis 
safuZvlebs. aRniSnuli normis farglebSi kanonmdebeli savaraudod 

                         
 
368 es valdebuleba sSk-Si gaCnda 2019 wlis 3 maiss sSk-Si Sesuli cvlilebebis 
Semdgom. amdenad, qarTuli Sromis samarTlisTvis igi siaxles warmoadgens. 
gamoqveynebulia 2019 wlis 19 Tebervlis saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1;   
369 Birk, 101-102. 
370SveliZe z., SromiTi diskriminaciis akrZalvis regulireba qarTuli 
kanonmdeblobis mixedviT, 260, Semdgomi miTiTebiT: Somme, 339;  Kenner, 1-241. 
371 iqve, 261, Semdgomi miTiTebiT: Örndahl, 76; Blanpain, Belgium, International Encyclopedia for 

Labour Law and Industrial Relations, 102-103; Sommer, 339.  
372 iqve, Semdgomi miTiTebiT: Berenstein, Mahon, 143.  
373 iqve, Semdgomi miTiTebiT: Sommer, 339; Kenner,  1-241. 
374 iqve, Semdgomi miTiTebiT:  Örndahl, 76. 
375 iqve, Semdgomi miTiTebiT: Sommer, 339; Örndahl, 76. 
376 iqve, Semdgomi miTiTebiT: Kenner, 1-241. 
377 iqve, Semdgomi miTiTebiT: Örndahl, 76; 
378

 Beverange, Labor and Employment Law in Belgium, 17. 

https://matsne.gov.ge/ka/document/view/4485899?publication=0#DOCUMENT:1
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gulisxmobs aseve iseT SemTxvevebsac, ra drosac damsaqmebels 
ufleba aqvs moSalos xelSekruleba, anu `gaaTavisuflos 
dasaqmebuli samsaxuridan~379.380 Tumca am safuZvlis dadgoma 
avtomaturad ar gamoiwvevs SromiTi urTierTobis Sewyvetas. 
aRniSnulisaTvis aucilebelia damsaqmeblis mier nebis gamovlena - 
xelSekrulebis moSla. mxaris nebis gamovlena, romelic mimarTulia 
xelSekrulebis Sewyvetaze, xorcieldeba xelSekrulebis moSliT, 
anu xelSekrulebis meore mxarisaTvis SetyobinebiT.381 Sesabamisad, 
marTalia, sSk aRar iyenebs termins `SromiTi xelSekrulebis 
moSla~, Tumca winamdebare naSromis miznebisaTvis damsaqmeblis 
iniciativiT samsaxuridan gaTavisufleba, anu sSk-iT gansazRvruli 
safuZvlebis SemTxvevebSi damsaqmeblis iniciativiT `xelSekrulebis 
Sewyveta~ moxseniebulia, rogorc `xelSekrulebis moSla~.  
 
terminologiuri TvalsazrisiT, sSk erTmaneTisgan ar mijnavs 
SromiTi urTierTobis Sewyvetas xelSekrulebis vadis gasvlis 
safuZvliT da SromiTi xelSekrulebis moSlis safuZvliT. sSk-is 37 
I `b~ qvepunqtis Tanaxmad, `SromiTi xelSekrulebis vadis gasvla~ 
xelSekrulebis Sewyvetis damoukidebeli safuZvelia. Sesabamisad, 
samsjelo sakiTxia diskriminaciis akrZalvis moqmedebis sferos 
gavrceleba SromiTi urTierTobis Sewyvetaze, rogorc damsaqmeblis 
mier xelSekrulebis moSlis, aseve xelSekrulebis vadis gasvlis 
safuZvliT. 
 

                         
 
379 Sromis samarTalSi inglisurenovan literaturasa da saerTaSoriso aqtebSi (ix. 
mag., evropuli kavSiris fundamentur uflebaTa qartiis 30-e muxli) gamoiyeneba 
termini _ dismissal. aRniSnuli ganimarteba, rogorc dasaqmebidan-samsaxuridan piris 
gaTavisufleba ("release", "discharge"). Garner B., Black’s Law Dictionary, Eighth Edition, Thomson 

West, 2004, 215. SedarebisaTvis ix., mag., `sajaro samsaxuris Sesaxeb~ kanoni. 
gamoqveynebulia 2015 wlis 11 noembers saqarTvelos sakanonmdeblo macnes veb-
portalze, https://matsne.gov.ge/ka/document/view/3031098?publication=26. 
380 es safuZvlebia: ekonomikuri garemoebebi, teqnologiuri an organizaciuli 
cvlilebebi, romlebic aucilebels xdis samuSao Zalis Semcirebas; dasaqmebulis 
kvalifikaciis an profesiuli unar-Cvevebis Seusabamoba mis mier dakavebul 
TanamdebobasTan/Sesasrulebel samuSaosTan;  dasaqmebulis mier valdebulebis 
uxeSi darRveva;  dasaqmebulis mier valdebulebis darRveva, Tu dasaqmebulis 
mimarT bolo 1 wlis ganmavlobaSi ukve gamoyenebul iqna disciplinuri 
pasuxismgeblobis romelime zoma; sasamarTlos mier miRebuli da kanonier ZalaSi 
Sesuli gadawyvetileba gaficvis ukanonod cnobis Sesaxeb; damsaqmebeli 
iuridiuli piris likvidaciis warmoebis dawyeba; sxva obieqturi garemoeba, 
romelic amarTlebs SromiTi xelSekrulebis Sewyvetas. ix. sSk-is 37-e I muxlis `a”, 
`v”, `z”, `T”, `I”, `l”, `n” da `o” qvepunqtebi.   
381 detalurad ix. CaCava, moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo 
samarTalSi, 102-105. 

https://matsne.gov.ge/ka/document/view/3031098?publication=26
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4.3.1 SromiTi urTierTobis Sewyveta damsaqmeblis mier 
xelSekrulebis moSlis safuZvliT 
 
damsaqmeblis iniciativiT xelSekrulebis moSlis safuZvliT 
SromiTi urTierTobis Sewyvetis mimarT diskriminaciis akrZalvis 
gavrceleba udavoa. sSk-is 37-e III „b“ qvepuntidan gamomdinare, 
akrZalulia SromiTi xelSekrulebis moSla me-2 III muxliT 
gaTvaliswinebuli diskriminaciis safuZvliT. ILO-s 158-e konvencia 
„dasaqmebis Sewyvetis Sesaxeb“ erTmaneTisgan mijnavs SromiTi 
xelSekrulebis moSlis kanonier382 da ukanono safuZvels.383 
konvenciiT dadgenil xelSekrulebis moSlis ukanono 
safuZvelTagan384 erT-erTi maTgania diskriminacia.385  
 
calke unda gamoiyos gamosacdeli vadiT gaformebuli SromiTi 
xelSekrulebis moSlis sakiTxi. zogadi midgomaa, rom `gamosacdeli 
vadiT dasaqmebuli piris gaTavisuflebisas ar moqmedebs is 
safuZvlebi da mtkicebis is valdebuleba, romelic 
gaTvaliswinebulia sSk-is 37-e da 38-e muxlebiT~.386 gamosacdeli 
vadiT dadebuli SromiTi xelSekrulebis moSla `damsaqmeblis 
prerogativaa da mis diskreciul uflebamosilebas ganekuTvneba, 
romlis gamoyenebac damsaqmebels gamosacdeli vadis ganmavlobaSi 
nebismier dros SeuZlia.~387 sSk-is me-9 III muxlis normatiuli 

                         
 
382

 "valid reasons", igive "good cause" an "fair reason", saerTo samarTlis ojaxis wevr 
qveynebSi - "just cause". konvenciis mixedviT xelSekrulebis Sewyvetis kanonieri 
safuZvlebia:  1) qceva ("conduct") - mag., valdebulebis darRveva; 2) unari ("capacity") - 
mag., dasaqmebulis kvalifikaciis an profesiuli unar-Cvevebis Seusabamoba 
Sesasrulebel samuSaosTan, xangrZlivi Sromisuunaroba; 3) samoqmedo (saoperacio) 
moTxovnebi ("operational requirements") - mag., ekonomikuri garemoebebi, teqnologiuri an 
organizaciuli cvlilebebi, romlebic aucilebels xdis samuSao Zalis 
Semcirebas. 
383

 Invalid reasons.  
384 konvenciis mexuTe muxli iTvaliswinebs SromiTi urTierTobis Sewyvetis 
ukanono safuZvlebis araamomwurav CamonaTvals - 1) profesiuli kavSiris wevroba 
an profesiuli kavSiris saqmianobebSi monawileoba arasamuSao dros an 
damsaqmeblis TanxmobiT, samuSao dros (Seadare sSk-is 402-e I muxls da ILO-s 
„gaerTianebis uflebisa da koleqtiuri molaparakebis Sesaxeb“ 1949 wlis 
konvenciis (#98) pirvel muxls); 2) dasaqmebulis warmomadgenloba; 3) damsaqmeblis 
mier kanonis darRvevasTan dakavSirebiT damsaqmeblis winaaRmdeg saCivris wardgena 
an damsaqmeblis winaaRmdeg mimdinare saqmis warmoebaSi monawiloeba; 4) orsuloba, 
orsulobis, mSobiarobis da baSvis movlis gamo SvebulebaSi yofna (Seadare sSk-is 
37-e III muxlis „g“ qvepunqts).     
385

 Beaudonnet, 181. 
386 ix. saqarTvelos uzenaesi sasamarTlos 2018 wlis 18 aprilis gadawyvetileba 
saqmeze #as-142-134-2017.  
387 ix. saqarTvelos uzenaesi sasamarTlos 2017 wlis 13 oqtombris gadawyvetileba 
#as-227-216-2017. amave gadawyvetilebis farglebSi gamosacdeli vadis 
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Sinaarsic imgvaria, rom damsaqmebels ufleba aqvs, gamosacdeli 
vadis ganmavlobaSi nebismier dros moSalos SromiTi xelSekruleba. 
gamosacdeli vadiT dadebuli xelSekrulebis moSlisas ar 
gamoiyeneba `SromiTi xelSekrulebis mxolod kanonieri safuZvliT 
moSlis~ standarti.388 gamonaklisia diskriminacia.389 Sromis 
samarTliT akrZalulia damsaqmeblis mier diskriminaciuli niSniT 
SromiTi xelSekrulebis moSla, Tundac xelSekruleba dadebuli 
iyos gamosacdeli vadiT. saqarTvelos uzenaesi sasamarTlo 
marTebulad aRniSnavs, rom diskriminaciis akrZalvis zogadi wesi 
`vrceldeba gamosacdel vadazec. amitom Tu piri uTiTebs, rom 
masTan gamosacdeli vadis ganmavlobaSi an misi gasvlis Semdeg 
SromiTi xelSekruleba ar daido romelime niSniT misi 
diskriminaciis gamo, sasamarTlos daniSnulebaa Seamowmos, hqonda 
Tu ara adgili diskriminaciul mopyrobas~.390                                                             
  
saqarTvelos uzenaesi sasamarTlo ganmartavs, rom damsaqmeblis 
mier SromiTi  xelSekrulebis moSlis Sesaxeb nebis gamovleniT ar 
unda irRveodes piris ZiriTadi uflebebi da samarTlis zogadi 
principebi. nebismieri samoqalaqo ufleba Semofarglulia misi 
ganxorcielebis marTlzomierebiT. damsaqmeblis iniciativiT 
SromiTi xelSekrulebis moSlis SemTxvevaSi uflebis 

                                                                           
 
daniSnulebaze da mis samarTlebriv bunebaze msjelobisas, saqarTvelos uzenaesi 
sasamarTlo gamosacdeli vadiT dadebul SromiT xelSekrulebas uwodebs 
`saprobacio periodis~ xelSekrulebas - erTgvar `eqsperiments~, rogorc `nebaze 
damokidebul pirobas~, romelic dadebulia gamosacdeli vadiT daqiravebul 
`droebiT dasaqmebulTan~.  
388 sSk-is me-9 IV muxlSi dazustebulia, rom gamosacdeli vadiT dadebuli 
SromiTi xelSekrulebis Sewyvetis SemTxvevaze ar vrceldeba sSk-is 38-e muxliT 
gaTvaliswinebuli xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis da 
samsaxuridan gaTavisuflebis Sesaxeb gadawyvetilebis dasabuTebis valdebuleba. 
es norma kidev farTod unda ganimartos da gamosacdeli vadiT dadebuli SromiTi 
xelSekrulebis moSlis SemTxvevaze ar unda gavrceldes sSk-is 37-e muxli. 
uzenaesi sasamarTlo marTebulad aRniSnavs, rom „dasaqmebis Sewyvetis Sesaxeb“ 
ILO-s #158-e konvencia ar vrceldeba gamosacdeli vadiT dadebuli SromiTi 
xelSekrulebis mimarT. sasamarTlos ganmartebiT, aRniSnuli `miuTiTebs imaze, 
rom am periodSi konvenciiT gaTvaliswinebuli garantiebi (maT Soris, SromiTi 
urTierTobis Sewyvetis safuZvlis dasabuTebis valdebuleba) ar moqmedebs~. ix. 
saqarTvelos uzenaesi sasamarTlos 2018 wlis 18 aprilis gadawyvetileba saqmeze 
#as-142-134-2017. aqve isic unda iTqvas, rom gamosacdeli vadiT dadebuli SromiTi 
xelSekrulebis moSlis dasabuTebis valdebulebis Sesaxeb gansxvavebuli poziciaa 
dafiqsirebuli saqarTvelos uzenaesi sasamarTlos 2017 wlis 30 ivnisis 
ganCinebaSi saqmeze #as-699-653-2017.  
389 igive midgomas aRiarebs sazRvargareTis qveynebis kanonmdebloba, mag., fineTi, 
safrangeTi. ix. General Survey on the Termination of Employment Convention (No. 158) and 

Recommendation (No. 166), 1982, Protection against unjustified dismissal, International Labour Conference, 

82
nd

 Session, 1995, 16 
390 saqarTvelos uzenaesi sasamarTlos 2018 wlis 18 aprilis gadawyvetileba 
saqmeze #as-142-134-2017.  
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ganxorcielebis marTlzomiereba gulisxmobs im garemoebas, rom 
damsaqmeblis nebis gamovleniT ar unda dairRves saqarTvelos 
konstituciiT garantirebuli adamianis ZiriTadi uflebebi da 
Tavisuflebebi, maT Soris diskriminaciis dauSveblobis principi.391 
 
4.3.2 SromiTi urTierTobis Sewyveta xelSekrulebis vadis gasvlis 
safuZvliT 
 
sSk-is me-6 muxlSi mkacradaa gansazRvruliUvadiani xelSekrulebis 
dadebis SesaZlebloba. me-6 I2 muxli adgens erT wlamde 
xelSekrulebis gaformebis safuZvlebs.392 mocemuli normidan 
gamomdinare, erTi wliT an ufro meti vadiT xelSekrulebis 
dadebisaTvis ar aris saWiro kanonSi mocemuli safuZvlis arseboba. 
amasTan, me-6 I3 muxlis Sesabamisad, Tu SromiTi urTierToba 
grZeldeba 30 Tveze metxans ivaraudeba, rom dadebulia uvado 
SromiTi xelSekruleba.393 gasaziarebelia pozicia, rom kanoniT 
dadgenili safuZvlisa Tu vadis darRveviT dadebuli vadiani 
SromiTi xelSekruleba ganusazRvreli vadiT dadebul 
xelSekrulebad unda CaiTvalos.394 
 
eWvgareSea, rom SromiTi diskriminaciis akrZalva vrceldeba 
SromiTi urTierTobis Sewyvetaze, romelic damsaqmeblis mtkicebiT 
Sewyda xelSekrulebis vadis amowurvis safuZvliT, Tumca 
xelSekrulebis dadebis momentisaTvis ar arsebobda vadiani 
xelSekrulebis dadebis safuZveli da/an is winaaRmdegobaSi modis 

                         
 
391 saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 dekembris gadawyvetileba 
saqmeze #as-343-327-2011.      
392 garda im SemTxvevisa, rodesac SromiTi xelSekrulebis vadaa 1 weli an meti, 
SromiTi xelSekruleba gansazRvruli vadiT ideba mxolod maSin, roca: a) 
Sesasrulebelia konkretuli moculobis samuSao; b) Sesasrulebelia sezonuri 
samuSao; g) samuSaos moculoba droebiT izrdeba; d) xdeba SromiTi urTierTobis 
SeCerebis safuZvliT samuSaoze droebiT armyofi dasaqmebulis Canacvleba; e) 
arsebobs sxva obieqturi garemoeba, romelic amarTlebs xelSekrulebis 
gansazRvruli vadiT dadebas.  
393 `Tu SromiTi xelSekruleba dadebulia 30 Tveze meti vadiT, an Tu SromiTi 
urTierToba grZeldeba vadiani SromiTi xelSekrulebebis orjer an metjer 
mimdevrobiT dadebis Sedegad da misi xangrZlivoba aRemateba 30 Tves, CaiTvleba, 
rom dadebulia uvado SromiTi xelSekruleba~. 
394 CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa nebisagan 
damoukidebeli Sewyveta – 2013 wlis 12 ivnisis cvlilebebiT damkvidrebuli axali 
klasifikacia, Sromis samarTlis uaxlesi cvlilebebis samarTlebrivi aspeqtebi, 
CaCava s., (red.), germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), 
Tbilisi, 2014, 85-89. ix. iqve warmodgenili argumentebi sazRvargareTis qveynebis 
midgomebTan dakavSirebiT.  
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me-6 I2, me-6 I3 muxlebTan da Semdgom nawilebTan395.396 sSk-Si mocemuli 
SezRudvebis gaTvaliswinebiT, xelSekrulebis `vadis amowurva~ 
avtomaturad ver gamoiwvevs xelSekrulebis Sewyvetas, radgan 
xelSekruleba uvadod dadebulad CaiTvleba da masze gavrceldeba 
xelSekrulebis moSlisaTvis gaTvaliswinebuli wesi da 
procedura.397 sasamarTlo marTlsawinaaRmdegod da baTilad 
akvalificirebs SromiTi urTierTobis Sewyvetas xelSekrulebis 
`vadis gasvlis~ gamo, roca damsaqmeblis mtkicebiT saxeze iyo 
gansazRvruli vadis xelSekruleba, xolo sasamarTlos SefasebiT 
mxareebs Soris warmoSobili iyo uvado SromiTi urTierToba.398  
 
sakiTxi SesaZloa sxvagvarad Sefasdes, rodesac arsebobs 
gansazRvruli vadis SromiTi xelSekrulebis gaformebis 
winapirobebi (mag., saxezea 1 wlamde vadis SromiTi xelSekrulebis 
gaformebis sSk-is me-6 I2 muxliT gansazRvruli safuZvlebi an 1 
wlis an ufro xangrZlivi vadiT gaformebuli SromiTi 
xelSekruleba).  am SemTxvevaSi, xelSekrulebis vadis gasvlis gamo 
SromiTi urTierTobis Sewyvetis mimarT diskriminaciis akrZalvis 
gavrceleba SesaZloa sadavo gaxdes. rTulia damsaqmeblis 
gadawyvetilebaSi gaimijnos damsaqmeblis diskriminaciuli mopyroba 
da misi Tavisufali neba axali xelSekrulebis dadebaze (anu 
gagrZlebaze) uaris Tqmis Sesaxeb. nebis avtonomiis principi 
xelSekrulebis vadis gasvlis safuZvliT SromiTi urTierTobis 
Sewyvetis mimarT diskriminaciis akrZalvis moqmedebisaTvis qmnis 
erTgvar Semakavebel bariers.  
 
2013 wels sSk-Si ganxorcielebuli cvlilebebis amoqmedebamde, 
xelSekrulebis vadis gasvlis safuZvliT SromiTi urTierTobis 
Sewyvetis Sesaxeb erT-erTi saqmis ganxilvisas sasamarTlom miiCnia, 
rom SromiTi xelSekrulebis vadis amowurvisas SromiTi 
urTierTobis gagrZeleba mTlianad damokidebulia mxareTa nebaze 
da damsaqmebeli yovelTvis uflebamosilia ar gaagrZelos 

                         
 
395 sSk-is me-6 I4 da me-6 I5 muxlebiT damatebiT gaTvaliswinebulia vadiani SromiTi 
xelSekrulebis dadebaze me-6 muxliT dawesebuli SezRudvebisgan gamonaklisi. ix. 
iqve.  
396 iqve, 85-86. sSk-is 6 I2 muxlis Sesabamisad gaformebuli vadiani SromiTi 
xelSekrulebis namdvilobis winapirobebis, misi gaformebisa da Sewyvetis 
samarTlebrivi aspeqtebis Sesaxeb, mag. ix., aseve saqarTvelos uzenaesi 
sasamarTlos 2016 wlis 12 Tebervlis ganCineba saqmeze #as-1251-1191-2014.  
397 CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa nebisagan 
damoukidebeli Sewyveta – 2013 wlis 12 ivnisis cvlilebebiT damkvidrebuli axali 
klasifikacia, 86. 
398 ix., mag., saqarTvelos uzenaesi sasamarTlos 2017 wlis 5 ianvris ganCineba 
saqmeze #as-969-934-2016; 2016 wlis 22 Tebervlis ganCineba saqmeze #as-940-890-2015; 
2015 wlis 13 noembris gadawyvetileba saqmeze #as-373-354-2015. Sead. saqarTvelos 
uzenaesi sasamarTlos 2017 wlis 29 seqtembris ganCineba saqmeze #as-913-853-2017.   
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dasaqmebulTan SromiTi urTierToba.399 sasamarTlos miTiTebiT, 
TavisTavad, samuSaos Sesrulebis vadis gasvla da amis gamo 
samuSaodan gaTavisufleba ar niSnavs, rom diskriminacias aqvs 
adgili.400 
 
Tumca SromiTi diskriminaciis akrZalvis, rogorc fundamenturi 
uflebis, xasiaTi iZleva daskvnis gamotanis SesaZleblobas, rom 
dauSvebelia damsaqmebelma diskriminaciuli niSniT uari ganacxados 
gansazRvruli vadis SromiTi xelSekrulebis gagrZlebaze. aseTi 
msjelobis farglebSi gasaTvaliswinebelia ramdenime garemoeba.  
 
sSk-is 37-e III `g~ muxlis Tanaxmad, dauSvebelia SromiTi 
xelSekrulebis Sewyveta diskriminaciis safuZvliT. sSk-is 37-e I 
muxli iTvaliswinebs rogorc mxareTa nebis Sesabamisad, ise mxareTa 
nebisagan damoukidebel xelSekrulebis Sewyvetis safuZvlebs. 37-e 
muxlis Sesabamisad, `SromiTi xelSekrulebis vadis gasvla~ (I 
nawilis `b~ qvepunqti), iseve, rogorc `xelSekrulebiT 
gaTvaliswinebuli samuSaos Sesruleba~ (I nawilis `g~ qvepunqti) 
SromiTi xelSekrulebis Sewyvetis safuZvelia. sSk-is 37 III „g“ 
muxlSi mocemuli akrZalva gulisxmobs SromiTi urTierTobis 
Sewyvetas sxvadasxva safuZvliT, rac damsaqmeblis iniciativiT 
xelSekrulebis moSlis garda moicavs `xelSekrulebaze uars~401 (anu 
xelSekrulebis vadis gagrZelebaze uars). 
 
sagulisxmoa profesiuli kavSiris wevrobis niSniT diskriminaciis 
akrZalvis specialuri normebi. sSk-is 402-e I `a~ muxlis mixedviT, 
akrZalulia dasaqmebulis diskriminacia dasaqmebulTa gaerTianebaSi 
misi wevrobis gamo an/da sxva qmedeba, romlis mizania 
dasaqmebulisTvis `samuSaos SenarCuneba~ dasaqmebulTa gaerTianebaSi 
gawevrebaze uaris Tqmis an aseTi gaerTianebidan gamosvlis 
sanacvlod. analogiuri Sinaarsis debulebas iTvaliswinebs ILO-s 98-
e konvencia.402 aRniSnul normasa da ILO-s 98-e konvenciis 1-li II `a~ 
muxlSi miTiTebuli sityvaTa wyoba `samuSaos SenarCuneba~ moicavs 
xelSekrulebis vadis gagrZlebis etapsac. CFA-s ganmartebiT, 
profesiuli kavSiris wevrobis niSniT SromiTi xelSekrulebis vadis 

                         
 
399 Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2008 wlis 21 
oqtombris gadawyvetileba saqmeze #2/1107-08.  
400 saqarTvelos uzenaesi sasamarTlos 2010 wlis 13 ivlisis ganCineba saqmeze #as-
250-235-2010.  
401 CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa nebisagan 
damoukidebeli Sewyveta – 2013 wlis 12 ivnisis cvlilebebiT damkvidrebuli axali 
klasifikacia, 83. 
402 Sead. ILO-s 98-e konvenciis 1 II `a~ qvepunqti.  
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gagrZelebaze uari warmoadgens marTlsawinaaRmdego qmedebas 98-e 
konvenciis 1-li muxlis miznebisaTvis.403    
 
damsaqmeblis samoqalaqo uflebis realizacia, gaagrZelos Tu ara 
gansazRvruli vadis xelSekruleba, unda ganxorcieldes 
keTilsindisierad da ar unda iyos ganpirobebuli diskriminaciul 
motiviT. gasaTvaliswinebelia II Tavis 1.2 paragrafSi warmodgenili 
msjeloba diskriminaciis akrZalvis mimarTebaze damsaqmeblis 
saxelSekrulebo TavisuflebasTan. saqarTvelos uzenaesi 
sasamarTlos ganmartebiT,  `kerZo samarTlis sxva dargebis msgavsad, 
SromiT samarTalSic moqmedebs samoqalaqo kodeqsiT ganmtkicebuli 
saxelSekrulebo Tavisuflebis principi, romlis Tanaxmad, SromiTi 
urTierTobis monawile mxareebi Tavisufalni arian dadon (an ar 
dadon) xelSekrulebebi da gansazRvron maTi Sinaarsi, maT Soris, 
xelSekrulebis moqmedebis vada. Tumca, kerZo samarTlis subieqtebs 
moqmedebis Tavisufleba mxolod kanoniT gansazRvrul farglebSi 
aqvT, rac urTierTobis Zlieri mxaris mier sustis sawinaaRmdegod 
Zalauflebis borotad gamoyenebis Tavidan acilebas emsaxureba.~404 
erTi mxriv, damsaqmebels aqvs ufleba saxelSekrulebo 
Tavisuflebis farglebSi uari ganacxados xelSekrulebis 
gagrZlebaze, Tumca, es ufleba keTilsindisierad unda 
ganxorcieldes. vinaidan „vadis amowurvis safuZvliT piris 
samsaxuridan gaSvebis diskriminaciuli  motivebi SeiZleba 
daifaros~,405 eWvgaraSea, rom SromiTi diskriminaciis akrZalva 
moicavs xelSekrulebis vadis gasvlis safuZvliT SromiTi 
xelSekrulebis Sewyvetas. 
 
naSromis II TavSi mocemuli msjeloba rom Sejerdes, udavoa, rom 
samarTali adgens SromiTi diskriminaciisgan dacvis individis 
fundamentur uflebas. diskriminaciis amkrZalav imperatiul normas, 
garkveuli pirobebis gaTvaliswinebiT, upiratesoba gaaCnia 
damsaqmeblis saxelSekrulebo TavisuflebasTan mimarTebiT. 
akrZalvis moqmedebis sfero SeuzRudavia. amdenad, es imperatiuli 
norma SesaZlo samoqalaqo moTxovnaTa samarTlebrivi safuZvelia. 
moTxovnaTa ganxilvamde, aucilebelia diskriminaciis akrZalvis 

                         
 
403 Freedom of Association, Digest of Decisions and Principles of the Freedom of Association Committee of 

the Governing Body of the ILO, 2006, 785. 
404 saqarTvelos uzenaesi sasamarTlos aRniSnuli msjeloba exeba sSk-iT SromiTi 
xelSekrulebis vadis gansazRvris obieqturi safuZvlis cnebis SemoRebis da 
vadiani Sromis xelSekrulebis dadebis dasaSvebobis farglebis gansazRvris 
sakiTxs. Tumca sasamarTlos es midgoma aseve gasaziarebelia SromiTi 
diskriminaciis akrZalvis konteqstSi. ix. saqarTvelos uzenaesi sasamarTlos 2016 
wlis 12 Tebervlis ganCineba saqmeze #as-1251-1191-2014.    
405 saqarTvelos uzenaesi sasamarTlos 2016 wlis 22 Tebervlis ganCineba saqmeze 
#as-940-890-2015. 
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wesisgan gamonaklisebis Seswavla. igi uaryofs diskriminaciis 
arsebobas da amgvarad gamoricxavs SesaZlo samoqalaqo moTxovnaTa 
realizacias.       
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III. gamonaklisebi diskriminaciis akrZalvis wesisgan  
 
1. moTxovnis ganxorcielebis gamomricxavi Sesagebeli 
 
naSromis II TavSi mocemuli msjelobis mixedviT, diskriminaciis 
akrZalvis fundamenturi principi upiratesia damsaqmeblis 
saxelSekrulebo Tavisuflebaze. Tumca zogierT SemTxvevaSi 
diskriminaciisgan dacvis ufleba eqceva `Tanazomieri SezRudvis” 
farglebSi. Tanasworuflebianobis principis aRiarebasTan erTad, 
gasaTvaliswinebelia cxovrebaSi arsebuli gansxvavebebi, romelic 
zogjer `gamarTlebulia da unda SenarCundes~.406 aRniSnulTan 
mimarTebiT, samarTali irCevs ormag gadawyvetas. erTi mxriv, igi 
gansazRvravs, rom dauSvebelia gansxvavebis Sewynareba. es 
diskriminaciis amkrZalvi normis saxiT formulirdeba. meore mxriv, 
Sromis samarTali adgens `gamonaklisebs~407, ra SemTxvevaSic 
dasaSvebia diskriminacia.408  
 
SromiT diskriminaciasTan dakavSirebuli sarCelis aRZvrisas, 
mosarCelis sapasuxod damsaqmebeli, rogorc wesi, amtkicebs, rom 
gansxvavebuli mopyroba eqceva kanonmdeblobiT daSvebuli 
gamonaklisis farglebSi. anu nacvlad imisa, rom saerTod uaryos 
damsaqmeblis qmedebaSi gansxvavebuli mopyroba, damsaqmeblisTvis 
SesaZloa ufro efeqturi aRmoCndes, SesagebliT daadasturos 
gansxvavebuli mopyrobis kanoniereba.409  
 
saqarTvelos sasamarTlo praqtika gansxvavebul tendencias aCvenebs. 
damsaqmeblebi eridebian, SesagebliT amtkicon gansxvavebuli 
mopyrobis gamarTleba. ZiriTadad, maTi pozicia Semoifargleba 
mtkicebiT, rom diskriminacias saerTod ar hqonia adgili. 
Sesabamisad, sasamarTlo, rogorc wesi, ar msjelobs SromiTi 
diskriminaciis samarTlis iseT mniSvnelovan komponentze, rogoricaa 
gamonaklisi diskriminaciis akrZalvis wesisgan. arsebobs ramdenime 
SemTxveva, roca sasamarTlo SromiTi diskriminaciis davisas Seexo 
e.w. Sefasebis tests.410 Tumca warmodgenili msjeloba moklebulia 
SromiTi diskriminaciis samarTalSi `gamonaklisis~ institutis 

                         
 
406 Nagy, Hungary, Equality and Prohibition of Discrimination in Employment, 134.  
407 Rossillion, 22.  
408

 Nagy, Hungary, Equality and Prohibition of Discrimination in Employment, 134. Ellis, Watson, 380-437, 

Valticos, International Labour Law, 107-109. 
409 Kittner M., Kohler T.C., Conditioning Expectations: The Protection of the Employment Bond in German 

and American Law, Comparative Labor Law & Policy Journal, Winter, 2000, 28. 
410 saqarTvelos uzenaesi sasamarTlos 2017 wlis 11 oqtombris ganCineba saqmeze 
#as-344-322-2017; 2017 wlis 29 seqtembris ganCineba saqmeze #-as 247-235-2017; 2017 wlis 
28 ivlisis ganCineba saqmeze #as-319-302-2017. 
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sistemur analizs.411 yofila SemTxveva, roca sasamarTlo 
arasrulyofilad msjelobs sakiTxze, romelic, realurad, 
saWiroebs kompleqsur Sefasebas sSk-is me-2 V muxlTan mimarTebiT.412  
 
1.1 `profesiuli saWiroeba~, rogorc moTxovnis ganxorcielebis 
gamomricxavi Sesagebeli  
 
saerTaSoriso wyaroebi, aseve sazRvargareTis qveynebis samarTali 
uTiTebs ramdenime gamonaklisze diskriminaciis akrZalvis wesisgan. 
maT Soris umTavresia samuSaos saWiroebidan gamomdinare 
moTxovnebi.413 
 
diskriminaciis akrZalvis zogadi wesidan gamonaklisia SemTxveva, 
roca gansazRvruli kategoriis samuSaodan gamomdinare, 
gamarTlebulia garkveuli SezRudvebis daweseba.414 sazogadoebriv 
cxovrebaSi arsebobs iseTi samuSaoebi, romlis arsi an specifika 
moiTxovs subieqtis dasaqmebas misi konkretuli niSnis – 
maxasiaTeblebis gamo an es niSani arsebiTadaa dakavSirebuli 
Sesasrulebeli samuSaos pirobebTan.415 mag., qalis tansacmlis 
CvenebisTvis modelis poziciaze sqesi samuSaos maxasiaTebelia an 
TeatrSi mefe liris rolis Sesasruleblad msaxiobisTvis sqesi 
ganmsazRvrelia. `absurdia~ aseTi SezRudva diskriminaciad rom 
CaiTvalos.416  
 
angloamerikuli Sromis samarTali aRiarebs `namdvili~417 - 
`keTilsindisieri~418 `profesiuli saWiroebis~419 cnebas, riTac 

                         
 
411 am gadawyvetilebaTa farglebSi daSvebuli mniSvnelovani uzustobebis Sesaxeb 
msjeloba ix. winamdebare Tavis 1.2.2. paragrafi;  
412 aRniSnul saqmeze sasamarTlom ganmarta, rom SromiT urTierTobaSi 
SesaZlebelia adgili hqondes gansxvavebul mopyrobas, Tumca, aRniSnuli 
gamowveuli iyos samuSaos specifikiT, dasaqmebulis unar-CvevebiT, kvalifikaciiT, 
Sesrulebuli samuSaos xarisxiT da a.S.~. ix. saqarTvelos uzenaesi sasamarTlos 
2018 wlis 30 martis ganCineba saqmeze №as-238-238-2018; 2017 wlis 24 noembris 
ganCineba saqmeze №as-1122-1042-2017.    
413 Aaron, 71; Blanpain, Equality and Prohibition of Discrimination in Employment, 463.  
414 Rossillion, 22.  
415 Blanpain, Equality and Prohibition of Discrimination in Employment, 463-464.  
416

 Davies, 128. 
417 inglisur samarTalSi gamoiyeneba "genuine occupational qualification",  ix. Schmidt F.,182, 

Davies, 136.  
418 aSS-s samarTalSi gamoiyeneba "bona fide occupational qualification", Schmidt F.,182, Goldmen, 

178. kanadaSi iwodeba, rogorc "bona fide occupational requirement". Waddington, 9.  
419 `keTilsindisieri profesiuli moTxovna~ - "bona fide occupational qualification" 

ganmartebulia, rogorc dasaqmebasTan dakavSirebuli moTxovna, romelic 
diskriminaciulia daculi niSnis mixedviT, Tumca ukavSirdeba samuSaos arsebiT 
valdebulebas da gonivrulobis farglebSi aucilebelia konkretuli saqmianobis 
gansaxorcieleblad. Garner, 75.  
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`Sewynarebulia~420 qmedeba, romelic sxvagvarad diskrimianciad 
CaiTvleboda. kontinentevropul samarTalSi instituti moixsenieba, 
rogorc `profesiuli saWiroeba~421.422 `rasobrivi Tanasworobis 
direqtivis”, `CarCo direqtivis” da `2006 wlis Sesworebuli 
direqtivis~ Tanaxmad, `profesiuli saWiroeba~ warmoadgens 
gamonakliss diskriminaciis akrZalvis zogadi wesisgan423.424  
 
ILO–s 111-e konvenciiT `profesiuli saWiroeba~ aris erT-erT 
gamonaklisi diskriminaciis akrZalvis wesisgan.425 1-li II muxlis 
Tanaxmad, `diskriminaciad ar CaiTvleba nebismieri gansxvaveba, 
gamoricxva an upiratesoba, romelic gamomdinareobs konkretuli 
samuSaosTvis damaxasiaTebeli moTxovnebidan~. analogiuri Sinaarsis 
normaa warmodgenili `diskriminaciis yvela formis aRmofxvris~ 
Sesaxeb saqarTvelos kanonis me-2 VIII muxlSi - `diskriminaciad ar 
miiCneva nebismieri gansxvaveba, dauSvebloba da upiratesoba 
gansazRvrul samuSaosTan, saqmianobasTan an sferosTan 
dakavSirebiT, romelic specifikur moTxovnebs emyareba~. sSk-is me-2 
V muxlis mixedviT, `diskriminaciad ar CaiTvleba pirTa gansxvavebis 
aucilebloba, romelic gamomdinareobs samuSaos arsidan, 
specifikidan an misi Sesrulebis pirobebidan, emsaxureba kanonieri 
miznis miRwevas da aris misi miRwevis Tanazomieri da aucilebeli 
saSualeba”.426 
 
sazRvargareTis literaturaSi erTmaneTisganaa gamijnuli 
diskriminaciis gamarTleba (an igive e.w. gamarTlebuli 
diskriminacia) da `profesiuli saWiroeba~, rogorc gamonaklisi 
diskriminaciis akrZalvis wesisgan. kvlevis farglebSi Seswavlil 
evropuli kavSiris samive direqtivaSi mocemulia `profesiuli 

                         
 
420  Flodgren, 201.  
421 ix., mag., germaniis „Tanaswori mopyrobis zogadi aqtis“ me-8 muxli.   
422 evropuli kavSiris direqtivebze saubrisas, qarTul iuridiul literaturaSi 
pirvelad gamoyenebulia termini – `profesiuli saWiroebiT ganpirobebuli 
gamonaklisebi~. ix. masbaumi m.s., loria a., Sromis samarTlis reforma 
saqarTveloSi da evropuli kavSiris standartebi, qarTuli samarTlis mimoxilva, 
6/2003-4, 560. 
423 amas garda, `CarCo direqtiva” moicavs ramdenime damatebiT specialur 
gamonakliss religiis, SezRuduli SesaZleblobis da asakis niSniT 
diskriminaciasTan mimarTebiT.   
424 Ellis, Watson, 380.  
425 Valticos, Von Potobsky, 121. 
426 analogiuri Sinaarsis normaa gaTvaliswinebuli `genderuli Tanasworobis 
Sesaxeb~ kanonSic, romlis Tanaxmadac, `dasaqmebisas da SromiTi movaleobebis 
Sesrulebisas dasaSvebia sqesobrivi niSniT pirTa araTanabar mdgomareobaSi 
Cayeneba an/da maTTvis upiratesobis miniWeba, rac gamomdinareobs samuSaos arsidan, 
specifikidan an misi Sesrulebis pirobebidan, emsaxureba kanonieri miznis miRwevas 
da aris misi miRwevis Tanazomieri da aucilebeli saSualeba.~ 
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saWiroebis~ ganmarteba, romlis Tanaxmadac, diskriminacias ar 
warmoadgens gansxvavebuli mopyroba, romelic efuZneba dacul 
niSanTan dakavSirebul maxasiaTebels, Tu konkretuli profesiuli 
saqmianobis bunebis an misi Sesrulebis pirobebis gamo aseTi 
maxasiaTebeli warmoadgens namdvil da ganmsazRvrel profesiul 
saWiroebas, mas aqvs legitimuri mizani da es saWiroeba 
proporciulia. `profesiuli saWiroeba~ warmoadgens gamonakliss 
diskriminaciis akrZalvidan.   
 
rac Seexeba `gamarTlebas~, doqtrinaluri SexedulebiT, 
`gamarTleba~ vrceldeba mxolod arapirdapiri diskriminaciis 

mimarT. evropuli kavSiris samive direqtivaSi mocemuli pirdapiri 
diskriminaciis definicia (gansxvavebiT arapirdapiri diskriminaciis 
definiciisa), ar moicavs `gamarTlebis~ Sinaarsobriv debulebas. 
amgvarad, evropuli kavSiris Sromis samarTlis mixedviT, ar aris 
daSvebuli pirdapiri diskriminaciis, `gamarTleba~.427 direqtivebSi 
mocemuli definicia ar iTvaliswinebs ra pirdapiri diskriminaciis 
gamarTlebis SesaZleblobas, Teoriuli midgomaa, rom mxolod 
arapirdapir diskriminacias `Seswevs gamarTlebis unari~428.429 

pirdapiri diskriminaciisas mopasuxes ar aqvs uflebamosileba 
amtkicos, rom misi qmedeba `gamarTlebulia~.430 iuridiul 
literaturaSi gamoTqmulia mosazreba, rom pirdapiri 
diskriminaciisas `gamarTlebis~ daSveba mcdaria da `cveTs~ 
diskriminaciis arss. rogorc II Tavis me-3 qveTavSi aRiniSna, 
diskriminacia gulisxmobs marTlsawinaaRmdego qmedebasa da niSans 
Soris aucilebel mizezobriv kavSirs. arapirdapiri diskriminaciis 
SemTxvevaSi, `gamarTlebas~ gavlena aqvs aRniSnul kauzalur 
kavSirze. `gamarTleba~ uaryofs diskriminacias. aseT SemTxvevaSi, 
gansxvavebuli mopyrobis mizezi gamomdinareobs obieqturad 
gamarTlebuli faqtoriT. pirdapiri diskriminaciis dros ki, 
gansxvavebul mopyrobasa da niSans Soris kauzaluri kavSiris 
dadastureba gulisxmobs, rom qmedeba Sedga diskriminaciad. 
logikurad aRar arsebobs sivrce sxva damatebiTi argumentebisTvis, 
Tu ram ganapiroba gansxvavebuli mopyroba, gamarTlebulia Tu ara 
igi. aRniSnulis saWiroeba pirdapiri diskriminaciisas ar ikveTeba. 
amdenad, evropuli kavSiris direqtivebiT `gamarTleba~ ar aris 
gamoyenebadi cneba pirdapiri diskriminaciis mimarT.431  

                         
 
427 McColgan, 137.  
428 Bamforth N., Prohibited Grounds of Discrimination under EU Law and the European Convention on 

Human Rights: Problems of Contrast and Overlap, The Cambridge Yearbook of European Legal Studies, 

Barnand C., (Ed.), Vol. 9, 2006-2007, Oxford and Portland, Oregon 2007, 11. 
429 ix. mag. Davies, 136; Kenner 1-238. 
430

 Hepple, Fredman, Truter, 187.  
431 Ellis, Watson, 169-174, 408.  
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igive midgomas iziarebs CJEU. jer kidev me-20 saukunis bolos 
sasamarTlom daadgina, rom pirdapiri diskriminacia ar eqvemdebareba 
`gamarTlebas~.432 CJEU-m pirdapiri diskriminaciis `gamarTleba~ 
uaryo aseve ukanasknel wlebSic.433 Tumca aqve isic unda aRiniSnos, 
rom sasamarTlom ramdenjerme dauSva pirdapiri diskriminaciis 
gamarTlebis SesaZlebloba, Tumca principis faqtobrivad 
gamoyenebis gareSe.434  pirdapiri diskriminaciis gamarTlebis 
hipoTezuri SesaZlebloba arc iuridiul literaturaSia 
uaryofili.435 aRiarebulia asakis niSniT pirdapiri diskriminaciis 
gamarTlebis SesaZlebloba.436 `CarCo direqtivis~ me-6 muxli, 
romelic warmoadgens specialur `gamonakliss~ asakis niSniT 
diskriminaciis akrZalvisgan, Tumca dasaTaurebulia, rogorc 
`asakobrivi niSniT gansxvavebuli mopyrobis gamarTleba~. zogierTi 
mecnieri, marTalia, akritikebs direqtivis aRniSnul midgomas, Tumca 
adasturebs, rom am normis safuZvelze `gamarTleba~ SeiZleba 
gavrceldes pirdapiri diskriminaciis mimarT.437  

 
`profesiuli saWiroebis~ definicia moicavs Semdeg sam elements: a) 
samuSaos bunebis an misi Sesrulebis pirobebidan gamomdinare 
namdvili da ganmsazRvreli profesiuli saWiroeba; b) legitimuri 
mizani; g) profesiuli saWiroebis proporciuloba. analogiuri 
Sinaarsis sami elementis matarebelia sSk-is me-2 V muxli: a) 
samuSaos arsi, specifika an misi Sesrulebis pirobebi; b) kanonieri 
mizani; g) aRniSnuli miznis miRwevis Tanazomieri da aucilebeli 
saSualeba. arapirdapiri diskriminaciis ganmartebidan irkveva, rom 
`gamarTlebis~ komponentebia: garemoeba obieqturad gamarTlebulia 
legitimuri mizniT; miznis miRwevis saSualeba aucilebeli da 
proporciulia.  
 
am or cnebas Soris gansxvavebis sailustraciod sainteresoa CJEU-s 
mier ukanasknel periodSi miRebuli ori gadawyvetileba. pirvel 
SemTxvevaSi, sasamarTlom damsaqmeblis SinaganawesiT gansazRvruli 
samuSao adgilze politikuri, filosofiuri an religiuri 
simboloebis SesamCnevad tarebis akrZalva ar daakvalificira 

                         
 
432 ix. saqme Case 177/88, Dekker. iqve, 172. 
433 erT-erT saqmeze sasamarTlom daadgina, rom sqesobrivi niSniT diskriminaciisas 
SesaZlebelia mxolod arapirdapiri diskriminaciis gamarTleba. sasamarTlos 
SexedulebiT, diskriminaciuli niSniT qalis gaTavisufleba ufro axalgazrda 
asakSi, vidre kacisa, ar SeiZleba gamarTldes im mizniT, rom waxalisdes 
axalgazrdebis dasaqmeba. ix. iqve. 
434 Ellis, Watson, 169-174, 408.  
435 iqve, 174.  
436 Bamforth, 11. McColgan, 137.  
437 Ellis, Watson, 408-413.   
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pirdapir diskriminaciad. iqve sasamarTlom ganmarta, rom amgvari 
akrZalva SesaZloa warmoadgendes arapirdapir diskriminacias, 
romelic SeiZleba obieqturad gamarTldes kanonieri mizniT 
(politikuri, filosofiuri an religiuri neitralitetis Sesaxeb 
politika). damatebiT aRiniSna, rom amgvari akrZalva SesaZloa iyos 
saTanado da aucilebeli meqanizmi kanonieri miznis misaRwevad.438 
CJEU-s mier ganxiluli meore saqme exeboda islamuri TavSalis 
tarebis gamo dasaqmebulis gaTavisuflebas. sasamarTlos winaSe 
wardgenili iyo Semdegi SekiTxva: momxmareblis survili, 
sainformacio teqnologiebis sakonsultacio momsaxureba ar gaswios 
momsaxurebis mimwodebeli kompaniis islamuri TavSalis matarebelma 
dasaqmebulma, warmoadgens Tu ara konkretuli profesiuli 
saqmianobis bunebidan an misi Sesrulebis pirobebidan gamomdinare 
namdvil da ganmsazRvrel profesiul saWiroebas. sasamarTlos 
SexedulebiT, es SemTxveva ar miekuTvneba profesiul saWiroebas, 
rogorc gamonakliss diskriminaciidan.439 amdenad, pirvel 
SemTxvevaSi, sasamarTlom islamuri TavSalis tarebis akrZalva, 
rogorc arapirdapiri diskriminacia gamarTlebulad CaTvala ori 
elementis (`kanonieri mizani~ da `miznis miRwevis aucilebeli 
saSualeba~) gaTvaliswinebiT, `samuSaos arsis, specifikis an 
Sesrulebis pirobebis~ Sefasebis gareSe. meore SemTxvevaSi ki, 
pirdapiri diskriminaciis konteqsSi momxmareblis survilidan 
gamomdinare islamuri TavSalis tarebis SezRudvam ver gadalaxa 
`profesiuli saqmianobis bunebis an misi Sesrulebis pirobebis~ 
testi. aSkaraa, rom aRniSnuli ori saqmis farglebSi 
konteqstualurad erTi da igive problemis sxvadasxvagvarad 
gadawyveta adasturebs `gamonaklissa~ da `gamarTlebas~ Soris 
arsebul gansxvavebas. 
 
sSk-is me-2 V muxli sruliad iziarebs da exmianeba evropuli 
kavSiris direqtivebSi mocemuli `profesiuli saWiroebis~ cnebis 
samive elements. Amgvarad, is SesaZloa `gamonaklisad~ CaiTvalos. 
faqti, rom sSk-is me-2 V muxli vrceldeba rogorc pirdapir, aseve 
arapirdapir diskriminaciaze, kidev ufro damajerebels xdis 
pozicias, rom sSk-is me-2 V muxli `gamonaklis~ normad unda 
CaiTvalos. 
 
meore mxriv, pirdapiri da arapirdapiri diskriminaciis cnebis 
ararsebobis gaTvaliswinebiT, SesaZloa imis mtkicebac, rom sSk-is 

                         
 
438

 Case 157/15, Samira Achbita and Centrum voor gelijkheid van kansen en voor racismebestrijding v G4S 

Secure Solutions NV, ECLI:EU:C:2017:203. detalurad mocemuli saqmis farglebSi 
ganxiluli kanonieri miznis Sesaxeb da am miznis miRwevis saTanado – aucilebel 
meqanizmTan dakavSirebiT damatebiT ix. winamdebare Tavis 1.2.2 paragrafi.  
439

 Case 188/15, Bougnaoui. 
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me-2 V muxlSi moiazreba `gamarTlebac~. am msjelobiT, gansxvavebiT 
evropuli kavSiris samarTlis midgomisgan, sSk `gamarTlebis~ 
SesaZleblobas uSvebs, rogorc pirdapiri aseve arapirdapiri 
diskriminaciis SemTxvevaSi. `gamarTlebis~ diskriminaciis orive 
saxis mimarT gavrcelebas aRiarebs `diskriminaciis yvela formis 
aRmofxvris Sesaxeb“ kanonic. masSi mocemuli pirdapiri da 
arapirdapiri diskriminaciis ganmartebis Semadgeneli nawilia 
`gamarTlebis~ komponenti.440 
 
norma, miuxedavad imisa, `gamonaklisad” Tu diskriminaciis 
`gamarTlebad~ dakvalificirdeba, sSk-is me-2 V muxlis buneba unda 
Sefasdes, rogorc damsaqmeblis `dacva~ - `Sesagebeli~ - moTxovnis 
gamomricxavi Sedaveba diskriminaciis adresatis mier wardgenili 
moTxovnis sapasuxod.441 es is instrumentia, romlis farglebSic 
damsaqmebelma unda miuTiTos, rom gansxvavebuli mopyroba eqceva 
kanonmdeblobiT daSvebuli gamonaklisis farglebSi. anu Tu 
damsaqmebels miaCnia, rom qmedebaSi gamoxatuli gansxvavebuli 
mopyroba gamonaklisad unda CaiTvalos da gamarTlebulia, man es 
sSk-is me-2 V muxlze dayrdnobiT SesagebliT unda ganaxorcielos. 
amdenad, aucilebelia aRniSnuli normis Sinaarsis Seswavla.  
 
1.2 sSk-is me-2 V muxlis moqmedebis sfero da struqtura 
 
sSk-is me-2 V muxli adgens diskriminaciuli mopyrobidan gamomdinare 
moTxovnis gamomricxav Sedavebas, rogorc winasaxelSekrulebo 
etapze, aseve SromiTi urTierTobis mimdinareobisas da SromiTi 
xelSekrulebis Sewyvetisas. mag., me-2 V muxlis standartis 
farglebSi unda Sefasdes, dasaSvebia Tu ara ama Tu im kiTxvis dasma 
kandidatisTvis an kandidatisgan raime informaciis moTxovna. 
 
profesiuli saWiroebis, rogorc gamonaklisis, regulireba 
gansxvavebulia qveynebis mixedviT.442 moZvelebuli midgomiT, 
kanonmdebloba gansazRvravs `profesiuli saWiroebis~ farglebSi 
moqceuli, samuSaoTa sagamonakliso CamonaTvals.443 igi gamoricxavs 
                         
 
440 `... garda iseTi SemTxvevisa, rodesac amgvari mopyroba an pirobebis Seqmna 
emsaxureba sazogadoebrivi wesrigisa da zneobis dasacavad kanoniT gansazRvrul 
mizans, aqvs obieqturi da gonivruli gamarTleba da aucilebelia demokratiul 
sazogadoebaSi, xolo gamoyenebuli saSualebebi Tanazomieria aseTi miznis 
misaRwevad.~ sasamarTlos ganmartebiT, rogorc erT, ise meore SemTxvevaSi, ar 
unda arsebobdes gansxvavebuli mopyrobis gamamarTlebeli garemoebebi. ix. 
saqarTvelos uzenaesi sasamarTlos 2017 wlis 11 oqtombris ganCineba saqmeze #as-
344-322-2017.   
441

 Bamforth, 11, Ellis, Watson, 381-394.   
442 Bronstein, 131-132.  
443 mag., did britaneTSi (kanonmdeblobiT) da germaniaSi (`gamonaklisebis 
katalogiT“) ganisazRvreboda konkretul samuSaoTa CamonaTvali, romlisTvisac 
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mosamarTlis farTo diskrecias normis interpretaciis 
TvalsazrisiT. amasTan, SeuZlebelia, rom kanonmdebloba ayalibebdes 
gamonaklisebis zust amomwurav CamonaTvals.444 uaxlesi tendencia ki 
gulisxmobs ufro moqnili da mosamarTlisTvis Tavisuflebis 
mimniWebeli normiT sakiTxis daregulirebas.445 SemTxveva CaiTvleba 
Tu ara gamonaklisad, damokidebulia mosamarTlis subieqturobaze, 
sazogadoebis Rirebulebebsa da SegrZnebebze ama Tu im garemoebaTa 
mimarT.446   
 
kanonmdeblobiT mkacrad unda ganisazRvros, Tu ra SemTxvevebi 
miiCneva `gamonaklisad~.447 dResdReobiT, saqarTvelos 
kanonmdeblobiT `gamonakliss~ warmoadgens `profesiuli saWiroeba~. 
misi sawyisi ILO-s 111-e konvenciiT gansazRvruli samuSaosaTvis 
damaxasiaTebeli moTxovnaa, romelic Tavis mxriv sSk-is me-2 V 
muxlSia gamoxatuli. rogorc zemoT iTqva, me-2 V muxlSi SeiZleba 
moiazrebodes diskriminaciis `gamarTleba~. sxva sityvebiT, nebismier 
SemTxvevaSi, imisaTvis, rom gansxvavebuli mopyroba diskriminaciad 
ar dakvalificirdes, aucilebelia me-2 V muxlis winapirobebis 
dacva. es norma ki, SeiZleba CaiTvalos, Sinaarsobrivad gulisxmobs 
rogorc `gamonakliss”, aseve diskriminaciis `gamarTlebas~.  
 
samarTalSemfardeblis mier sSk-is me-2 V muxlis `gamarTlebis~ 
konteqstSi gamoyenebis SemTxvevaSi udavoa, rom es norma awesebs 
damsaqmeblisTvis ufro maRal standarts, vidre igive evropuli 
kavSiris direqtivebi. rogorc aRiniSna, evropuli kavSiris 
samarTlis mixedviT, `gamarTleba~ moicavs or elements: a) 
obieqturad gamarTleba legitimuri mizniT; b) miznis miRwevis 
saSualebis aucilebloba da proporciuloba. sSk-is me-2 V muxli, 
garda am ori elementisa (`kanonieri mizani~ da `miznis miRwevis 
Tanazomieri da aucilebeli saSualeba~), damatebiT moiTxovs 
`samuSaos arsis, specifikis an misi Sesrulebis pirobebis~ 
standartis dakmayofilebas. aRniSnuli problema Tavs iCens 
arapirdapiri diskriminaciis davis ganxilvisas. imisaTvis, rom 
damsaqmebelma warmatebiT moaxerxos arapirdapiri diskriminaciis 
gamarTleba, aucilebelia man daakmayofilos sSk-is me-2 V muxlis 
samive moTxovna. aRniSnuli SesaZloa, sSk-is xarvezadac 

                                                                           
 
mag., sqesi warmoadgenda samuSaos Sesasrulebel ganmsazRvrel niSans. ix. Hervey 

T.K., Justification of Sex Discrimination in Employment, Butterworths, London, Dublin, Edinbourgh, 

Brussels, 1993, 143.    
444 iqve, 144.  
445 Davies, 128, 136 
446 Bronstein, 131-132.  
447 CJEU-m erT-erT saqmeze daadgina, rom praqtikaSi ar unda dawesdes sxva 
damatebiTi gamonaklisebi, vidre [direqtivebiT] kanonmdeblobiTaa gansazRvruli. 
Ellis, Watson, 380.   
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CaiTvalos.448 Sainteresoa, zemoT ganxiluli islamuri TavSalis 
tarebis akrZalvis Sesaxeb arapirdapiri diskriminaciis CJEU-s saqmis 
magaliTze, gamoiyenebda Tu ara mosamarTle sSk-is me-2 V muxlis 
samive elements. didi albaTobiT, SinaganawesiT gansazRvruli 
samuSao adgilze politikuri, filosofiuri an religiuri 
simboloebis SesamCnevad tarebis akrZalva ver daakmayofilebs me-2 V 
muxlis pirveli elementis moTxovnas (`samuSaos arsi, specifika an 
misi Sesrulebis pirobebi~), maSin, roca aSkaraa, rom amgvari 
SezRudva akmayofilebs me-2 V muxlis danarCeni ori elementis 
moTxovnas.449 aqve isic unda aRiniSnos, rom, marTalia, `gamarTlebis~ 
standarti moicavs mxolod or elements, Tumca pirveli elementi - 
`obieqturad gamarTleba legitimuri mizniT” – zogierT SemTxvevaSi 
arsobrivad SesaZloa ukavSirdebodes samuSaos arss, bunebas – 
specifikas450 an ufro metad samuSaos Sesrulebis pirobebs. amdenad, 
qvemoT moyvanili msjeloba efuZneba `samuSaos arsis, specifikisa an 
misi Sesrulebis pirobebis~ Sesaxeb `gamarTlebis~, aseve 
`gamonaklisis~ konteqstSi Camoyalibebul midgomebs.  
 
me-2 V muxli farTod ar unda ganimartos. zogadi midgomaa, rom 
individis dacvisken mimarTuli zogadi principidan nebismieri 
gamonaklisi yovelTvis SezRudulad unda Sefasdes. rogorc 
`rasobrivi direqtivis~, aseve `CarCo direqtivis~ preambulis 
mixedviT, gamonaklisis saxiT warmodgenili moTxovnis 
gamomricxveli Sedaveba - dacva unda ganxorcieldes mxolod 

                         
 
448 sapasuxod SesaZlebelia imis dadasturebac, rom gansxvavebiT sSk-sgan, 
`diskriminaciis yvela formis aRmofxvris Sesaxeb“ kanonSi mocemuli pirdapiri da 
arapirdapiri diskriminaciis ganmarteba adgens or elements: obieqturi da 
gonivruli gamarTleba legitimuri mizniT (norma, Tavis mxriv, damatebiT 
iTvaliswinebs iseT cnebebs, rogoricaa `sazogadoebrivi wesrigisa da zneobis 
dasacavad kanoniT gansazRvruli mizani~ da `aucilebloba demokratiul 
sazogadoebaSi~) da gamoyenebuli saSualebebis Tanazomiereba miznis misaRwevad. 
sSk-sa da `diskriminaciis yvela formis aRmofxvris Sesaxeb“ kanons Soris 
konkurenciis Sesaxeb msjelobisas dasaqmebulma SesaZloa warmatebiT amtkicos, 
rom sSk warmoadgens ra organul kanons, igi upiratesia `diskriminaciis yvela 
formis aRmofxvris Sesaxeb“ kanonTan da amgvarad, damsaqmebels pirdapiri Tu 
arapirdapiri diskriminaciis `gamarTlebisaTvis~ esaWiroeba sSk-is me-2 V muxliT 
dadgenili samive elementis moTxovnis Sesruleba. 
449 problemis ukeT warmoCenis mizniT sasargebloa Semdegi hipoTezuri magaliTis 
ganxilva. restornis samzareuloSi mzareulisTvis dawesebuli wveris tarebis 
akrZalva SesaZloa warmoadgendes arapirdapir diskriminacias. Tumca es SezRudva 
emsaxureba kanonier mizans (higienis dacva) da SesaZloa iyos miznis miRwevis 
erTaderTi da aucilebeli saSualeba. mocemul SemTxvevaSi pirveli elementis 
mimarTeba am hipoTezur kazusTan aralogikuria. sadavoa, unda Seafasos Tu ara 
mosamarTlem arapirdapiri diskriminaciis es SemTxveva sSk-is me-2 V muxlis 
pirveli elementis gamoyenebiT.     
450 Sead., mag., Hervey, 145-219.   
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`mkacrad SezRudul SemTxvevebSi~.451 aSS-is 1964 wlis samoqalaqo 
uflebebis aqtSi warmodgenili `keTilsindisieri profesiuli 
saWiroebis~ terminidan gamomdinare, am principis gamoyeneba 
SesaZlebelia `gansazRvrul SemTxvevaSi~.452 aSS-s uzenaesi 
sasamarTlos ganmartebiT, gamonaklisis gamoyeneba unda moxdes 
iSviaT an gansakuTrebul SemTxvevebSi.453 
 
`profesiuli saWiroebis~ ganzogadebuli gamoyeneba dauSvebelia. 
evropuli kavSiris samive direqtiva da ILO–s 111-e konvencia iyenebs 
termins `konkretuli~ profesiuli saqmianoba. Sesabamisad, 
gamonaklisi ar vrceldeba yvela kategoriis samuSaos mimarT, 
profesiis an saqmianobis (Sromis bazris) mTlian seqtorze. CEACR-is 
ganmartebiT, terminSi moiazreba zusti, identificirebadi samuSao, 
funqcia an davaleba da nebismieri gamonaklisi nakarnaxevi unda iyos 
konkretuli samuSaos maxasiaTebliT. TiToeuli SemTxveva unda 
Sefasdes individualurad, gansakuTrebuli sifrTxiliT.454 
 
`profesiuli saWiroebis~, rogorc gamonaklisis, arsis gasaazreblad 
sasargebloa konkretul niSanTan mimarTebiT SesaZlo gamonaklisis 
daSvebis an misi SeuZleblobis saTiTaod Sefaseba. aRniSnuli 
winamdebare naSromis mizans ar warmoadgens. Sesabamisad, imisaTvis, 
rom ukeT Sefasdes `profesiuli saWiroeba~, rogorc moTxovnis 
ganxorcielebis gamomricxavi Sesagebeli, qvemoT ganxilulia sSk-is 
me-2 V muxlis interpretaciisas gasaTvaliswinebeli zogierTi 
garemoeba. 
 
1.2.1 samuSaos arsi, specifika an misi Sesrulebis pirobebi 
 
sSk-is me-2 V muxlis mniSvnelobisTvis centaluri daTqmaa `samuSaos 
arsi, specifika an misi Sesrulebis pirobebi~. debulebis ukeT 
gasaazreblad sagulisxmoa evropuli kavSiris direqtivebSi 
mocemuli `profesiuli saWiroebis~ ganmarteba. aRniSnuli wyaros 

                         
 
451 Ellis, Watson, 381. CEACR-is mixedviT, gamonaklisebis ganmarteba unda moxdes 
SezRudulad, rom Tavidan iqnes acilebuli dausabuTebeli gamoricxva konvenciiT 
uzrunvelyofili dacvisgan. General Survey on the Fundamental Conventions, 345.   
452 arsebuli kritikuli SexedulebiT, kanonmdebloba ar unda uSvebdes amgvar 
`winaswarmetyvelebas~ da kanonmdeblobiT ar unda dawesdes, rom misi gamoyeneba 
unda moxdes SezRudul SemTxvevaSi. Epstein R., Forbidden Grounds, The Case Against 

Employment Discrimination Laws, harvard University Press, Cambidgze, Massachusetts, London, England, 

1992, 286.  
453 aSS-is uzenaesi sasamarlos aRniSnuli gadawyvetilebis kritikisas xazgasma 
xdeba im garemoebaze, rom kanonSi mocemuli `keTilsindisieri profesiuli 
saWiroebis~ termini uTiTebs `gansazRvrul SemTxvevaze~, romelic ar aris 
gansakuTrebuli an iSviaTi SemTxveva. iqve, 284-286. 
454 Ellis, Watson, 382-283. ix. aseve General Survey on the Fundamental Conventions, 345-346.  
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mixedviT, gansxvavebuli mopyrobis maxasiaTebeli warmoadgens 
namdvil da ganmsazRvrel profesiul saWiroebas samuSaos bunebis an 
misi Sesrulebis pirobebis gaTvaliswinebiT. warmodgenili 
definiciis farglebSi, termini `profesiuli saWiroeba~ 
warmodgenilia ori zedsarTaviT - `namdvili~ da `ganmsazRvreli~. 
SromiTi diskriminaciis samarTalSi `namdvili~ da 
`keTilsindisieri~455 erTmaneTis sinonimia.456 
 
sityva `ganmsazRvreli~ uTiTebs garemoebaze, rom piris niSani 
obieqturad unda iyos arsebiTi samuSaos SesrulebisTvis da ara 
damsaqmeblisTvis sasurveli maxasiaTebeli.457  
 
sSk-is me-2 V muxlis Tanaxmad, diskriminaciad ar CaiTvleba 
gansxvavebis `aucilebloba~, romelic gamomdinareobs samuSaos 
arsidan, specifikidan an misi Sesrulebis pirobebidan. logikuria, 
rom `gansxvavebis aucilebloba~ ganimartos, rogorc `gonivrulad~458 
aucilebeli gansxvaveba. `gonivruli aucilebloba~, Tavis mxriv, ar 
niSnavs, `absoluturad aucilebels~.459  
 
zogierT SemTxvevaSi, mag., sqesis gamo qalis an mamakacis gamoricxva 
konkretuli samuSaodan an profesiidan gamomdinareobs 
stereotipuli SexedulebiT an ayalibebs stereotipul midgomebs. 
arsebobs pozicia, rom mag. zogadad, qalebs mamakacebTan SedarebiT 

                         
 
455 kritikuladaa Sefasebuli keTilsindisierebis principis relevanturoba 
`profesiuli saWiroebis~ institutTan mimarTebiT. es principi gaigivebulia 
korporaciis direqtoris mier partniorebis winaSe loialobis – fiduciuri 
valdebulebis Sesrulebis Sefasebisas keTilsindisierebis zogad standartTan. 
arsebuli SexedulebiT, keTilsindisieri gadawyvetilebis Sedaveba dauSvebelia 
mxolod imis gamo, rom is aramarTebuli gamodga da saRad moazrovne, analogiuri 
codnis mqone piri analogiur pirobebSi miiRebda an SeeZlo mieRo gansxvavebuli 
(ukeTesi) gadawyvetileba. Epstein, Forbidden Grounds, 284. 
456 Sead., mag., evropuli kavSiris sami direqtiva, britanul Sromis samarTalSi 
gavrcelebuli termini, germaniis „Tanaswori mopyrobis zogadi aqtis“ me-8 muxli, 
aSS-is da kanadis Sromis samarTalSi gavrcelebuli termini. termini 
`keTilsindisieri profesiuli saWiroeba~ aseve gamoiyeneba belgiaSi. Walgrave J.,  

Belgium, Equality and Prohibition of Discrimination in Employment, Blanpain R., (Ed.), Bulletin of 

Comparative Labour Relations, Bulletin 14-1985, Kluwer Law and Taxation Publishers, Deventer, the 

Netherlands, 1985, 58.  
457

 Davies, 136.  
458 Sead., mag., aSS-is 1964 wlis samoqalaqo uflebebis aqtSi mocemuli 
`keTilsindisieri profesiuli saWiroebis~ ganmarteba. ix. Aaron, 71.    
459 Epstein, Forbidden Grounds, 285. kritikuladaa aseve Sefasebuli `keTilsindisieri 
profesiuli saWiroebis~ principi im TvalsazrisiT, rom erT SemTxvevaSi 
keTilsindisieri profesiuli saWiroeba gonivrulad aucilebeli unda iyos 
biznesis an sawarmos normaluri operirebisTvis. meore mxriv, aRniSnuli principis 
gamoyeneba unda moxdes gansazRvrul SemTxvevaSi. avtoris SexedulebiT, es ori 
sakiTxi erTmaneTTan winaaRmdegobaSia, radgan `gonivrulad aucilebeli~ da 
`gansazRvrul SemTxvevaSi~ erTmaneTis antonomia da ara sinonimi. ix. iqve, 310.  
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ar SeswevT unari an fizikuri monacemebi, rom saTanadod Seasrulon 
samuSao. Tumca sapasuxod unda iTqvs, rom damsaqmebeli asaqmebs pirs 
da aRniSnulisTvis ar aris ganmsazRvreli statistikiT 
ganmtkicebuli Sexedulebebi.460 garkveuli niSnis samuSaos arsTan, 
specifikasTan an Sesrulebis pirobebTan mikuTvneba ar unda iyos 
nakarnaxevi stereotopuli SexedulebiT. mag., warsulSi arsebulma 
midgomebma sazogadoebaSi qalis rolis Sesaxeb, aseve stereotipulma 
damokidebulebebma qalisa Tu mamakacis SesaZleblobebis, 
upiratesobebisa da miswrafebebis Sesaxeb Camoayaliba garkveuli 
sqesobrivi segregacia Sromis bazarze ama Tu im profesiisa Tu 
samuSaos sqesTan Tavsebadobis kuTxiT. aRniSnulma Sexedulebebma 
gamoiwvia e.w. qalis samuSaos cnebis Camoyalibeba.461 stereotipuli 
Sexeduleba SeiZleba aseve ukavSirdebodes sxva niSnebsac, mag. 
eTnikuri warmomavloba,462 seqsualuri orientacia,463 asaki.464 amdenad, 
samuSaos arsiT, specifikiT an misi Sesrulebis pirobebiT 
gansazRvruli gansxvavebis aucilebloba Tavisufali unda iyos 
yovelgvari stereotipuli da cru Sexedulebisgan. mag., sqesi 
mZRolis (mxolod mamakaci) an damlageblis (mxolod qali) 
poziciaze ver CaiTvleba profesiul saWiroebad. 
 
zemoaRniSnulidan gamomdinare, me-2 V muxlSi mocemuli daTqma 
imgvarad unda ganimartos, rom gansxvavebis aucilebloba 
keTilsindisierebis standartis dacviT gonivrulad unda 
gamomdinareobdes samuSaos arsidan, specifikidan an misi Sesrulebis 
pirobebidan. igi Tavisufali unda iyos stereotipuli 
damokidebulebisgan. amasTan, es gansxvaveba ganmsazRvreli unda iyos 
samuSaos arsisTvis, specifikisTvis an misi Sesrulebis 
pirobebisTvis. es zogadi mimarTulebis mimcemi principebia. qvemoT 
ki, ganxilulia `samuSaos arsis, specifikis an Sesrulebis 

                         
 
460 Bronstein, 140.  
461 General Survey on the Fundamental Conventions, 292, 298. 
462 literaturaSi mocemuli magaliTis mixedviT, konkretuli eTnikuri jgufis 
dasaxlebul teritoriaze policiis oficris poziciisTvis am eTnikuri jgufis 
wevrobis aucilebloba (im argumentiT ganpirobebuli, rom oficeri moipovebs 

adgilobrivi mosaxleobis ndobas) Seicavs stereotipizaciis risks. Davies, 128-129. 
CEACR aseve saubrobs ricxobrivad mzard (maT Soris ganviTarebul) sxvadasxva 
qveyanaSi negatiur stereotipizaciaze, umetesad aborigenTa mier moZvelebuli an 
araproduqtiuli samuSaoebis Sesrulebis Sesaxeb. General Survey on the Fundamental 

Conventions, 321. 
463 mag., samxedro savaldebulo samsaxurSi gansxvavebuli seqsualuri orientaciis 
mamakacis daSvebasTan dakavSirebiT. ix. Skidmore P., Improving The Position of Lesbians and 

Gay Men at Work in the Light of The Framework Directive for Equal Treatment in Employment (A German 

Case-Study) in: The Cambridge Yearbook of European Legal Studies, Dashwood A., Spencer J., Ward A., 

Hillion C., (Ed.), Volume 3, Oxford-Portland Oregon, 2001,  451-453.  
464 asaki, rogorc garkveul fizikur unarebTan dakavSirebuli samuSaos 
ganmsazRvreli faqtori (mag., mexanZre). Ellis, Watson, 392.   
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pirobebis~ identificirebisas gasaTvaliswinebeli zogierTi 
faqtori.    
 
1.2.1.1 damsaqmeblis saqmianoba da saqmianobis mizani  
 
pirvel yovlisa unda iTqvas, rom samuSaos arsTan da specifikasTan 
kavSirSia konkretuli poziciis farglebSi dasaqmebulis mier 
Sesasrulebeli funqcia da misi Sinaarsi.465 CEACR-is mixedviT, 
`samuSaosTvis damaxasiaTebeli saWiroeba~ konkretuli samuSaosTvis 
unda Sefasdes Sesasrulebeli davalebebis, amocanebis 
gaTvaliswinebiT, rac damsaqmeblis organizaciuli miznis 
farglebSi Sesrulda.466 
 
bunebrivia, damsaqmeblis saqmianoba karnaxobs da adgens samuSaos 
arss, specifikas an Sesrulebis pirobebs. ganmsazRvrelia saqmianobis 
Sinaarsi da mizani. klasikuri magaliTia, roca damsaqmeblis 
saqmianobidan gamomdinare samuSaos Sinaarsi moiTxovs samuSaos 
Sesrulebas konkretuli sqesis dasaqmebulis mier. sqesi 
ganmsazRvrelia, roca aqtivoba, romelic moiTxoveba samuSaos 
Sesasruleblad, avTentikurad rTulad an saerTod ver 
ganxorcieldeba sapirispiro sqesis dasaqmebulis mier. mag., msaxiobi, 
modeli. aq SeiZleba moiazrebodes aseve individis pirad sferosTan, 
sxeulTan, higienasTan467 kavSirSi myofi samuSao. mag., saavadmyofos 
an cixis TanamSromeli, piradi movlis mosamsaxure, sapirfareSos 
damlagebeli.468 CJEU-s gadawyvetilebiT, sqesi ganmsazRvrelia 
samuSaoze, romelic moicavs piris fizikur Semowmebas (mag., 
cixeSi).469  
 
damsaqmeblis saqmianoba da misi mizani gansakuTrebiT sagulisxmoa 
iseT organizaciasTan mimarTebiT, romelic dominanturad garkveul 
politikur, ideologiur Tu religiur miznebs emsaxureba. saubaria 
specifikuri mizniT Seqmnil organizaciebze, roca konkretuli 
niSani samuSaos damakmayofileblad Sesrulebis winapirobaa. mag., 
politikuri partiis politikuri mdivani, politikuri profilis 
gazeTis mTavari redaqtori.470 iuridiul literaturaSi xSirad 
miuTiTeben samuSaoebze, sadac moiTxoveba religiuri an moraluri 
dogmebis dacva. es iseTi SemTxvevaa, roca dasaqmebulis pirad 

                         
 
465

 Gaudu, 4. 
466

 General Survey on the Fundamental Conventions, 346 
467

 Epstein, Forbidden Grounds, 288.  
468

 Hepple, Equality and Prohibition of Discrimination in Employment, 125. Blanpain R., Equality and 

Prohibition of Discrimination in Employment, 464. 
469 Bronstein, 139. 
470  Flodgren, 201. 
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sferosTan mimarTebiT upiratesad damsaqmeblis interesis 
gaTvaliswineba xdeba.471 
 
zogierT qveyanaSi miRebulia, rom damsaqmeblis specialuri 
politikuri, religiuri an ideologiuri maxasiaTeblidan 
gamomdinare, aucilebelia dasaqmebulisgan damsaqmeblis miznebze 
morgeba.472 es principi didi xania moqmedebs germaniaSi, romelic 
gulisxmobs damsaqmeblis miznebis mimarT dasaqmebulis 
gansakuTrebul loialobas.473 igive principi474 inkorporirebulia 
safrangeTSic da moiazrebs dasaqmebulis uars sakuTar pirad 
Tavisuflebaze, rom miRweuli iqnes organizaciis religiuri miznebi. 
aseT organizaciaSi piris dasaqmeba gulisxmobs, rom igi iziarebs 
damsaqmeblis rwmenas - aRmsareblobas.475

 

 
specialur gamonaklis adgens `CarCo direqtivac“ religiisa da 
msoflmxedvelobis niSniT diskriminaciasTan mimarTebiT, roca 
damsaqmeblis saqmianoba dafuZnebulia religiasa da konkretul 
msoflmxedvelobaze.476 `CarCo direqtivis” Tanaxmad, eklesiaSi da 
sxva sajaro Tu kerZo organizaciebSi religiaze an rwmenaze 
dafuZnebuli gansxvavebuli mopyroba ar warmoadgens diskriminacias, 
roca am saqmianobis bunebis an misi Sesrulebis pirobebis gamo, 
piris religia an rwmena warmoadgens namdvil, legitimur da 
gamarTlebul profesiul saWiroebas organizaciis eTosis 
gaTvaliswinebiT. direqtiviT aRiarebulia religiur an rwmenasTan 
dakavSirebul eTosze dafuZnebuli eklesiebis da sxva sajaro Tu 
kerZo organizaciebis ufleba, maTTan momuSave individisgan 
moiToxovon organizaciis eTosTan mimarTebiT keTilsindisierebis 
da loialurobis principis dacva.     

 
zemoaRniSnuli normis477 mizania religiuri organizaciis (skola, 
eklesia, saavadmyofo) uflebis aRiareba, mniSvnelovan poziciebze 
daniSnon is pirebi, romlebic iziareben organizaciis 
miswrafebebs.478 amdenad, ufleba, moiTxovon dasaqmebulebisgan 
religiuri dogmisa da fundamenturi wesis mimarT loialobis dacva, 

                         
 
471 Birk, 107.   
472 Blanpain R., Equality and Prohibition of Discrimination in Employment, 461.  
473 germanul samarTalSi 1919 wlidan moqmedebs Tendenzbetrieb, rogorc gamonaklisi 
diskriminaciis akrZalvis wesisgan. Giugni, 197. 
474 ~entreprise de tendance". Gaudu, 4-6. 
475 iqve.  
476 qeraSvili s., diskriminaciis akrZalvis mniSvneloba saxelSekrulebo 
TavisuflebisaTvis, samarTlis Jurnali, #1, 2017, 255.  
477 `CarCo direqtivis~ es norma xSirad iwodeba rogorc `eklesiis muxli~, Seifert, 

Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 15. 
478 Ellis, Watson, 395 
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eklesiebis479 garda vrceldeba, mag., religiuri skolis an 
saaRmzrdelo dawesebulebis mimarT.480 
 
damsaqmeblis saqmianoba da misi mizani SeiZleba moicavdes garkveul 
SezRudvebs samuSao drois farglebSi Cacmulobis an qcevis wesTan 
dakavSirebiT. bunebrivia, diskriminaciis akrZalvidan gamomdinare, 
damsaqmebels ara aqvs ufleba miuTiTos dasaqmebuls Cacmulobaze.481 
Tumca damsaqmeblis mier dadgenili Camulobis wesi an qcevasTan 
dakavSirebuli akrZalvebi xSirad konfliqtSia dasaqmebulis `piradi 
sferos uflebasTan~.482 amgvari SezRudva SesaZloa iyos 
arapirdapiri diskriminacia gansazRvruli religiuri mrwamsis mqone 
adamianebis mimarT. mag., damsaqmeblis moTxovna konservatiulad 
Cacmulobis,483 uniformis (maT Soris qudis) tarebis an 
maidentificirebeli bejebis gamoyenebis Sesaxeb.484 mocemul 
SemTxvevaSi, es moTxovna Tu SezRudva unda Sefasdes 
keTilsindisierebis, gonivrulobis485 standartis farglebSi da Tu 
ramdenad relevanturia igi – aqvs Tu ara pirdapiri gavlena 
samuSaos arsze, specifikaze an misi Sesrulebis pirobebze.486 

                         
 
479 germaniis Tanasworobis aqtidan gamomdinare, eklesiebis mier dasaqmebulebze 
loialobis valdebulebis dakisreba ar warmoadgens diskriminacias. germaniis 
sakonstitucio sasamarTlos ganmartebiT, religiuri sazogadoebebi, roca 
moqmedeben damsaqmeblis statusis farglebSi, ufleba aqvT moiTxovon samuSaos 
Sesruleba maTi rwmenis Sesabamisad, aRmsareblobis avTentikurobis SenarCunebiT. 
Seifert, Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 8-9 
480 germanuli federaluri sasamarTlos gadawyvetilebebidan irkveva, rom 
religiur skolas, saaRmzrdelo dawesebulebas Tu saavadmyofos ufleba aqvs 
daadginos garkveuli dogma da moiTxovos dasaqmebulebisgan dogmis fundamenturi 
wesebis Sesruleba. mag., kaTolikuri saavadmyofodan eqimis gaTavisufleba imis 
gamo, rom eqimi SeuerTda abortis libelarizaciis sajaro moTxovnas, religiuri 
skolidan maswavleblis gaTavisufleba qorwinebis gareSe Tanacxovrebis gamo an 
protestanturi baRidan maswavleblis gaTavisufleba imis gamo, rom igi 
universalur eklesiaSi iyo aqtiuri, kanonierad iqna cnobili sasamarTlos mier. 
iqve, 15. igive unda iTqvas kaTolikuri skolidan maswavlebelis gaTavisuflebaze 
imis gamo, rom man datova coli da Svili da cxovrobs daojaxebul qalTan. 
Asscher-Vonk I,  The Netherlands, Equality and Prohibition of Discrimination in Employment, Blanpain R., 

(Ed.), Bulletin of Comparative Labour Relations, Bulletin 14-1985, Kluwer Law and Taxation Publishers, 

Deventer, the Netherlands, 1985, 180. 
481

 Birk, 107. aRniSnuli eqceva `piradi sferos~ niSniT diskriminaciis akrZalvis 
farglebSi, ix. II Tavis 3.8 qveTavi.  
482 Weiss, Geck, 3; Giugni, 222.  
483 Lied M., Challenges to Employee Dress and Grooming Policies, Employment Law, The Comparative Law 

Yearbook of International Business, Campbell D, (Ed.), Alibekova A., (Volume ed.), Kluwer Law 

International, 2007, 490.  
484 Ray, Rojot, 3 
485 keTilsindisierebis da gonivrulobis standartidan gamomdinare, ukanonoa 
damsaqmeblis moTxovna seqsualurad provokaciuli tansacmlis CacmulobasTan 
dakavSirebiT. iqve, 491. 
486 mag., molaris an buRaltris pozicia bankSi. Sead. Giugni, 223.  
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iuridiul literaturaSi amgvari moTxovna da misgan gamomdinare 
Sesabamisi pirebis mimarT gansxvavebuli mopyroba miCneulia, rom ar 
warmoadgens diskriminacias, Tu, mag., dasaqmebuls komunikacia uwevs 
damsaqmeblis klientebTan, momxmareblebTan.487 Camulobis wesis 
dawesebiT aRiarebulia, rom damsaqmeblis kanonieri mizania Seqmnas, 
mag., korporaciuli imiji488 an gansazRvros klientebTan 
urTierTobis Cacmulobis standarti.489  
 
igive standartis farglebSi unda Sefasdes damsaqmeblis mier 
dawesebuli qcevis zogadi wesebi. am SemTxvevaSic, saubaria `pirad 
sferosTan~ dakavSirebul SesaZlo konfliqtze. mag., samuSaos 
arsidan an specifikidan gamomdinare diskriminaciulad ar unda 
CaiTvalos alkoholis an narkotikebisadmi damokidebulebis 
akrZalva mZRolis poziciaze an samuSaoze, romelic gulisxmobs 
safrTxis Semcvel mowyobilobasTan kontaqts.490 gamonaklisad unda 
dakvalificirdes saTamaSo biznesisadmi  damokidebuleba samuSaos 
SemTxvevaSi, romelic moicavs naRd fulTan wvdomas an poziciaze, 
romelic emyareba ndobas finansur sakiTxebTan mimarTebiT.491  
 
zogadad, damsaqmeblis mier dawesebuli qcevis wesi ar gavrceldeba 
samuSao drois Semdgom dasaqmebulis piradi sferos mimarT.492 mag., 
ukanonoa damsaqmeblis mier dadgenili akrZalva dasaqmebulis mier 
saxifaTo sportul aqtivobaSi monawileobis Sesaxeb.493  
 
meore mxriv, damsaqmeblis mier dadgenili qcevis moTxovnebi 
SesaZloa zogierT SemTxvevaSi gavrceldes dasaqmebulis samuSaos 
miRma pirad cxovrebaze.494 samuSaodan gaTavisufleba SeiZleba 
kanonierad CaiTvalos danaSaulis Cadenis SemTxvevaSi. erTmaneTisgan 
unda gaimijnos samuSaos drois Semdeg an samuSaos procesSi 
Cadenili  danaSauli. bunebrivia, samuSaos drois farglebSi 
Cadenili danaSauli mniSvnelovnad amyarebs damsaqmeblis pozicias, 
rom dasaqmebulma uxeSad daarRvia valdebuleba.  
 
qmedeba kanonierad unda CaiTvalos aseve, Tu danaSaulis Cadena 
SeuTavsebelia dasaqmebulis poziciasTan. mag., molaris mimarT 
sisxlis samarTlebrivi devnis dawyeba samuSaos miRma Tanxis 

                         
 
487 Lied, 491; Ray, Rojot, 3 
488 iqve,  4.  
489 Weiss. Geck, 3.  
490 Ray, Rojot, 4.  
491 Giugni, 224. 
492 Ray, Rojot, 4. Weiss. Geck, 6. 
493 iqve, 7. Tumca aqac gamonaklisia sportsmenTan gaformebuli SromiTi 
xelSekruleba. 
494 Skidmore, 430.  
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qurdobasTan mimarTebiT. amave konteqstis gaTvaliswinebiT, 
gamonaklisad unda CaiTvalos zogierT poziciebze damsaqmeblis 
mier kandidatebisTvis gansazRvruli moTxovna nasamarTlobis 
Sesaxeb cnobis wardgenasTan dakavSirebiT.495  
 
aucilebelia dazustdes, rom danaSaulebriv qmedebas ar unda 
hqondes raime gavlena SromiT urTierTobaze, roca pirma Caidina 
danaSauli (mag., qurdoba an narkotikTan dakavSirebuli danaSauli), 
Tumca am faqts kavSiri ar aqvs samuSaosTan.496 saqarTvelos uzenaesi 
sasamarTlos ganmartebiT, araTu administraciuli 
samarTaldarRveva, aramed danaSaulis Cadenac ar aris SromiTi 
xelSekrulebis Sewyvetis safuZveli, Tu is ar iwvevs SromiTi 
movaleobis Seusruleblobas.497    
 
calke unda Sefasdes iseTi situacia, roca dasaqmebulis esa Tu is 
niSani an misi gamovlineba winaaRmdegobrivia damsaqmeblis 
saqmianobidan gamomdinare zogadad aRiarebul saerTo moTxovnebTan 
an damsaqmebelis legitimur molodinebTan. samuSao adgilze 
religiuri simboloebis ilustrirebam SeiZleba gavlena iqonios 
damsaqmeblis, aseve sxva religiuri mrwamsis TanamSromlebis 
interesze.498 es sakiTxi damsaqmeblis religiuri neitralitetis 
konteqstSi unda Sefasdes.499 konfliqti SesaZloa gamovlindes 
samuSao drois Sesaxeb damsaqmeblis wesrigsa da dasaqmebulis 
religiuri mrwamsidan gamomdinare valdebulebebs Soris.500 
damsaqmebeli valdebulia samuSao drois adaptireba moaxdinos 
dasaqmebulis religiur saWiroebebTan, ramdenadac damsaqmeblis 
aucilebeli samoqmedo moTxovnebi winaaRmdegobaSi ar modis am 

                         
 
495 Ray, Rojot, 4-5.  
496 iqve.  
497 mocemul saqmeze sasamarTlom uxeS darRvevad da Sesabamisad xelSekrulebis 
Sewyvetis kanonier safuZvlad ar daakvalificira dasaqmebulis mier araSromiTi 
movaleobis Sesrulebisas narkotikuli nivTierebis gamoyeneba. ix. saqarTvelos 
uzenaesi sasamarTlos 2016 wlis 3 maisis ganCineba saqmeze #as-1159-1090-2015.  
498 Seifert, Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 18.  
499 ix. qvemoT 1.2.1.3 da 1.2.2 paragrafebi.  
500 samuSao kalendari dasavlur qveynebSi morgebulia qristian damsaqmeblebze. 
dasvenebis dRed kviris daweseba araxelsayrel mdgomareobaSi ayenebs muslimebs an 
igive iudaizmis mimdevrebs, rameTu am religiuri mrwamsis mqone adamianebisTvis, 
pirvel SemTxvevaSi, dasvenebis dRe paraskevia da meore SemTxvevaSi ki – SabaTi. 
igive unda iTqvs kanoniT gansazRvrul uqme dReebze, romlebic ZiriTadad 
religiuri dResaswaulebia. samuSao drosa da religiur saWiroebas Soris 
konfliqtis kidev erTi magaliTia, mag., muslimi dasaqmebulis saWiroeba - samuSao 
drois farglebSi locvisTvis muSaobis Sewyveta. Seifert, Religious Expression in the 

Workplace: the Case of the Federal Republic of Germany, 18-20.  
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saWiroebebTan.501 balansis miRweva xdeba `gonivruli misadagebis~ 
principis dacviT.502 dasaqmebulis religiuri saWiroebebis SezRudva 
dasaSvebia, Tu damsaqmebeli daamtkicebs, rom mas gonivrulobis 
farglebSi ar SeuZlia misi saqmianoba moargos dasaqmebulis 
religiuri mrwamsiT dadgenil wesebs an praqtikas.503 
 
`gonivruli misadagebis~504

 principis farglebSi aseve unda gadawydes 
SesaZlo winaaRmdegoba damsaqmeblis saqmianobasa da SezRuduli 
SesaZleblobis mqone pirTa saWiroebebs Soris. `CarCo direqtivis~ 
Tanaxmad, SezRuduli SesaZleblobis mqone pirTaTvis `gonivruli 
misadagebis~ uzrunvelyofa gulisxmobs damsaqmeblis valdebulebas, 
ganaxorcielos Sesabamisi RonisZiebebi, rom SezRuduli 
SesaZleblobis mqone pirebs hqondeT samuSaos wvdomis, CarTulobis, 
dawinaurebis an treningSi monawileobis SesaZlebloba. gamonaklisia 
SemTxveva, roca aseTi RonisZieba damsaqmebels akisrebs 
araproporciul tvirTs. proporciulobis dasadgenad garkveul 
mimarTulebas iZleva direqtivis preambula. damsaqmebelma unda 
ganaxorcielos saTanado RonisZiebebi, rom moxdes SezRuduli 
SesaZleblobis mqone pirisTvis samuSao adgilis adaptireba. 
efeqturi da praqtikuli saTanado RonisZiebebia, mag., samuSao 
Senobis da mowyobilobebis, samuSao drois, davalebaTa ganawilebis 
adaptireba. imisaTvis, rom dadgindes tvirTi ramdenad 
proporciulia, gasaTvaliswinebelia adaptirebasTan dakavSirebuli 
finansuri da sxva xarjebi, sawarmos an organizaciis masStabi da 
finansuri resursebi, aseve saxelmwifo dafinansebis an sxva 
daxmarebis mopovebis SesaZlebloba.505 SezRuduli SesaZleblobis 
mqone pirTa uflebebis konvenciidan gamomdinare, „gonivruli 
misadageba” gulisxmobs yovel konkretul SemTxvevaSi im 
aucilebeli da Sesabamisi modifikaciebisa da koreqtivebis 

                         
 
501 damsaqmeblisTvis ar arsebobs zogadi valdebuleba, rom dasaqmebulis 
religiuri mrwamsidan gamomdinare, individualurad gansazRvros dasvenebis 
dReebi. amgvari religiuri tolerantobis gamovlineba damsaqmeblisTvis gamoiwvevs 
mniSvnelovan problemebs, saqmianobis obieqturi interesebidan gamomdinare 
daadginos samuSao grafiki. damsaqmebelma unda gaiTvaliswinos dasaqmebulis 
religiuri saWiroebebi, Tu aRniSnuli SesaZlebelia ganxorcieldes aucilebeli 
samoqmedo moTxovnebis farglebSi. mag., moqnili samuSao grafikis daweseba. ix. 
iqve. aseve erTgvari gamosavalia uqme dReebis Canacvleba. sSk-is me-20 II muxlis 
Tanaxmad, dasaqmebuli uflebamosilia kanoniT dadgenili uqme dReebis nacvlad 
moiTxovos sxva dasvenebis dReebi, rac unda ganisazRvros SromiTi 
xelSekrulebiT. 
502 Giugni, 219.  
503 Blanpain R., Equality and Prohibition of Discrimination in Employment, 461. 
504 `gonivruli misadagebis~ principi kontinentur samarTalSi importirebulia 
aSS-dan. Kenner, 1-246. 
505

 Ellis, Watson, 405 
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ganxorcielebas, rac damsaqmeblisTvis ar iwvevs dauZlevel da 
gaumarTlebel sirTuleebs.   
 
yovelive zemoaRniSnulidan gamomdinare, damsaqmeblis saqmianoba da 
saqmianobis mizani miekuTvneba im kriteriums, romelic aucileblad 
unda iqnes gaTvaliswinebuli `samuSaos arsis, specifikis an misi 
Sesrulebis pirobebis~ Sefasebisas. bunebrivia, TiToeuli SemTxveva 
individualurad unda Sefasdes. ganmsazRvrelia konkretul niSanTan 
damsaqmeblis saqmianobis Sinaarsis da miznis mimarTeba. amasTan, 
gamonaklisi farTod ar unda ganimartos da konkretul niSanTan 
dakavSirebuli daSvebuli bma ar unda ganzogaddes. 
 
1.2.1.2 damsaqmeblis biznesinteresi 
 
sagulisxmoa, `samuSaos arsis, specifikis an Sesrulebis pirobebis~ 
Sesaxeb sakiTxis analizisas ramdenadaa gasaTvaliswinebeli 
damsaqmeblis biznesinteresi.  
 
angloamerikul samarTalSi arapirdapiri diskriminacia SeiZleba 
gamarTldes biznesis interesidan gamomdinare.506 `keTilsindisieri 
profesiuli saWiroebis~ principi arsobrivadaa dakavSirebuli 
sawarmos bizness interesTan. aSS-is 1964 wlis samoqalaqo uflebebis 
aqtis Tanaxmad, damsaqmeblis ukanono SromiT praqtikad ar 
CaiTvleba gansxvavebuli mopyroba, roca daculi niSani warmoadgens 
keTilsindisier profesiul saWiroebas, romelic gonivrulad 
aucilebelia konkretuli biznesis an sawarmos normaluri 
operirebisTvis.507 aSS-is uzenaesi sasamarTlos ganmartebiT, 
gamonaklisis gamoyeneba unda moxdes maSin, roca gansxvaveba 
warmoadgens gamoxatul biznessaWiroebas konkretuli biznesis an 
sawarmos ekonomikuri gadarCenisaTvis an socialuri avTentikurobis 
SesanarCuneblad.508 
 
evropuli kavSiris samarTalSi damkvidrebuli `profesiuli 
saWiroebis~ principi uaryofs damsaqmeblis biznessaWiroebis - 
interesis gaTvaliswinebas. mag., aSS-Si damsaqmebeli diskriminaciis 
sapasuxod Sedavebas xSirad Sromis bazris tarifis Sesaxeb 
argumentze miTiTebiT axdens. aRniSnuli midgoma ki ucxoa 
kontinenturi evropuli samarTalisTvis.509 igive CJEU-s praqtika 
adasturebs, rom `profesiuli saWiroebis~ principis 

                         
 
506 Blanpain R., Bisom-Rapp S.,  Corbett W., Josephs H., Zimmer M., The Global Workplace, International 

and Comparative Employment Law: Cases and Materials, Cambridge University Press, 2007, 423.   
507

 Epstein, Forbidden Grounds, 283. 
508 iqve, 284.  
509 Treu, Equal Pay and Comparable Worth: A View from Europe, 8.  
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mniSvnelobisTvis gansamzRvrelia damsaqmeblis saqmianoba da misi 
Sinaarsi da ara komerciuli biznesinteresi.  
 
marTalia, kontinenturi evropuli samarTali ar aRiarebs 
biznesinteresis ideas `profesiuli saWiroebis~ Sefasebis  WrilSi, 
Tumca frangul samarTalSi SeiniSneba sapirispiro midgomebi. 
safrangeTSi, sasamarTlom damsaqmeblis sasargeblod gadawyvita 
dava, im dasabuTebiT, rom dasaqmebulis mier arasamuSao dros 
Cadenilma qmedebam uaryofiTi gavlena iqonia sawarmos interesebze. 
sasamarTlom piris daTxovna kanonierad cno im safuZvliT, rom 
dacvis kompaniis dasaqmebulma dacvis TanamSromelma misTvis 
arasamuSao dros Caidina qurdoba damsaqmeblis kontraqtor 
maRaziaSi, sadac igi Cveulebriv asrulebda dacvis TanamSromlis 
movaleobas. mosamarTlis argumentia, rom samuSaos specifikis 
gaTvaliswinebiT da sawarmos miznebidan gamomdinare, dasaqmebulis 
qmedebam gamoiwvia mniSvnelovani sirTule damsaqmeblisTvis 
kontraqtorTan urTierTobaSi.510 Tumca sakiTxavia, realurad ra iyo 
xelSekrulebis Sewyvetis maprovicirebeli namdvili safuZveli – 
dacvis TanamSromlis mier arasamuSao dros Cadenili qurdobis 
faqti Tu igive qmedeba Cadenili damsaqmeblis kontraqtor 
sawarmoSi, ramac uaryofiTi gavlena iqonia damsaqmeblis biznes 
urTierTobaze am kontraqtorTan. dacvis TanamSromlis poziciis 
Sinaarsidan gamomdinare, ganmsazRvrelia uSualod qmedeba - 
qurdobis faqti da ara is, Tu arasamuSao dros sad Caidens am 
qmedebas piri, damsaqmeblis kontraqtor sawarmoSi Tu zogadad 
nebismier sxva adgilas. eWvgareSea, rom aRniSnuli qmedebis Cadena 
damsaqmeblis kontraqtor sawarmoSi (miT ufro im obieqtze, romlis 
dacvac misi samuSaoa) warmoadgens damatebiTi arguments 
samsaxuridan gaTavisuflebis kanonierebis damtkicebis miznebisaTvis.    
 
safrangeTSi Camoyalibebuli iyo midgoma, rom diskriminacias ar 
warmoadgens komerciuli interesidan gamomdinare damsaqmeblis mier 
dasaqmebulis samuSaodan gaTavisufleba im safuZvliT, rom 
dasaqmebulis meuRle dasaqmda damsaqmeblis konkurent sawarmoSi.511 
mocemuli poziciis mixedviT, qorwineba SesaZloa aferxebdes 
dasaqmebulis mier damsaqmeblis mimarT loialobis valdebulebis 
Sesrulebas. es riski mniSvnelovnad izrdeba, roca dasaqmebuls 
ukavia sapasuxismgeblo pozicia an wvdoma aqvs damsaqmeblis 
konfidencialur informaciasTan.512 mocemuli msjelobis gaziareba 
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511 Blanpain , Equality and Prohibition of Discrimination in Employment, 461.  
512 Rojot J., France, Equality and Prohibition of Discrimination in Employment, Blanpain R., (Ed.), Bulletin 
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SesaZloa naklebad relevanturi iyos qarTuli samarTlebrivi 
sivrcisTvis. erTi mocemulobaa piris samsaxuridan gaTavisufleba 
mxolod qorwinebaSi yofnis faqtis gamo. gansxvavebuli 
samarTlebrivi Sinaarsis SemTxvevaa samsaxuridan gaTavisufleba 
valdebulebis darRvevis safuZvliT, roca dasaqmebuli, mag., 
konfidencialur informacias awvdis meuRles da amgvarad misi 
damsaqmeblis konkurent organizacias an meuRlis konkurent 
organizaciaSi dasaqmebis gamo arasaTanadod asrulebs Tavis 
valdebulebas. garda amisa, sasamarTlo iWreba damsaqmebeli 
kompaniis komerciuli interesis SefasebaSi, rac SesaZloa garkveul 
riskebTan iyos dakavSirebuli. calke sakiTxia, sasamarTlom romeli 
kriteriumebis safuZvelze unda moaxdinos damsaqmeblis 
biznesinteresis, biznessaWiroebis Sefaseba.513   
 
zemoT mocemuli msjelobis gaTvaliswinebiT, gasaziarebelia 
evropuli kavSiris samarTalSi damkvidrebuli midgoma da sSk-is me-2 
V muxlic amave konteqstSi unda Sefasdes. Sesabamisad, `samuSaos 
arsis, specifikis an misi Sesrulebis pirobebis~ dadgenisas ar unda 
moxdes damsaqmeblis biznessaWiroebis gaTvaliswineba. 
 
1.2.1.3 momxmareblis, klientis, TanamSromlis interesi 
 
`samuSaos arsis, specifikis an samuSaos Sesrulebis pirobis~ Sesaxeb 
msjelobisas sagulisxmoa, mniSvneloba unda mieniWos Tu ara iseT 
subieqtur faqtors, rogoricaa, mag., klientis an momxmareblis, 
diskriminaciis adresatis kolega TanamSromlis interesi, survili 
Tu upiratesoba. zogadad, aseT daSvebas uaryofs rogorc 
angloamerikuli, aseve kontinenturi samarTali.514 zemoT ganxiluli 
iqna erT-erT saqmeze CJEU-s mier miRebuli gadawyvetileba, sadac 
sasamarTlom ganmarta, rom `profesiuli saWiroebis~ principi ar 
faravs iseT subieqtur Sexedulebebs, rogoricaa damsaqmeblis 
ganzraxva, gaiTvaliswinos momxmareblebis konkretuli survilebi. 
sasamarTlos SexedulebiT, damsaqmeblis neba, gaiTvaliswinos 
momxmarebelTa survili, rom momsaxure dasaqmebulma ar ataros 
islamuri TavSali, ar warmoadgens namdvil da ganmsazRvrel 
profesiuli saWiroebas.515  
 
didia riski, rom momxareblis, klientis interesma Camoayalibos 
sruliad arakeTilsindisieri preferenciebi ama Tu im niSnis mqone 
adamianis mier samuSaos Sesrulebis Sesaxeb. aRniSnuli ki, ayalibebs 

                         
 
513 zogierTi avtoris SexedulebiT obieqturad, sasamarTlo ver gansazRvravs Tu 
ra aris ama Tu im kompaniis biznessaWiroeba. Epstein, Forbidden Grounds, 302-305.   
514 iqve, 287. 
515

 Case 188/15, Bougnaoui. 
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damsaqmeblis pretenzias komerciulad upiratesi wesrigis dadgenis 
Sesaxeb. aSS-Si, erT-erT saqmeze msjelobisas, sasamarTlom gamoiyena 
`biznessaWiroebis~ da ara `biznesisTvis xelsayrelobis~ testi. 
saqmis Tanaxmad, damsaqmebeli bortgamcileblis poziciaze asaqmebda 
mxolod qalebs im moZvelebuli stereotipuli argumentiT, rom 
momxareblisTvis ufro sasurveli da sasiamovnoa qali 
bortgamcilebeli. damsaqmeblis mtkicebiT, es politika efuZneboda 
momxmarebelTa interesis pragmatul analizs, romlis mixedviTac, 
qali bortgamcileblis samuSaos Sesrulebis maCvenebeli ufro 
maRali iyo, vidre mamakacebis. sasamarTlom, bunebrivia, es midgoma 
diskriminaciad CaTvala.516 aSS-Si, profesiuli saWiroebidan 
gamomdinare, gamonaklisi dasaSvebia, roca biznesis operirebis arss 
eryeva safuZveli, Tu damsaqmebeli eqskluziurad ar daiqiravebs, 
mag., konkretuli sqesis pirs. aviakompaniis saqmianobis arsia 
mgzavrTa transportireba. sasamarTlom ki, swored SeniSna, rom 
bortgamcileblis sqesi ar ukavSirdeba aviakompaniis saqmianobas, 
uzrunvelyos mgzavrTa usafrTxo transportireba.517  

 
SedarebisaTvis, aviausafrTxoebis miznebidan gamomdinare, mag., asaki 
da misgan gamomdinare fizikuri SesaZleblobebi, CJEU-s 
SexedulebiT, warmoadgens pilotis profesiul saWiroebas. 
sasamarTlos Tanaxmad, aviakompaniis pilotisTis arsebiTia 
garkveuli fizikuri SesaZlebloba, romelic klebulobs asakis 
matebasTan erTad.518 
 
dasafiqrebelia pozicia, rom `profesiuli saWiroebis~ principis 
farglebSi `keTilsindisierebis~ da `gonivrulad aucileblobis~ 
standarti TavisTavad moiazrebs momxmareblis interesis 
gaTvaliswinebas samuSaos Semsruleblis niSanTan mimarTebiT. 
mizania, erTmaneTisgan gaimijnos sazogadoebis absoluturi 
umravlesobis informirebuli da saRad moazrovne nawilis 
gulwrfeli upiratesobebi da umciresobaSi myofi Seuwynarebeli 
jgufis mZlavrad araracionaluri an Seuracxmyofeli preferenciebi. 
aRniSnuli Sefasebulia, rogorc `gabatonebuli subieqturi 
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 Schmidt F., 164. 
517

 Epstein, Forbidden Grounds, 301. 
518 erT-erT saqmeze sadavo faqts warmoadgenda koleqtiuri xelSekrulebiT 
gaTvaliswinebuli piroba, rom 60 wlis miRweva warmoadgens samuSaodan 
gaTavisuflebis safuZvels. rogorc aRiniSna, asaki da misgan gamomdinare 
fizikuri SesaZleblobebi komerciuli pilotisTvis dakvalificirda profesiul 
saWiroebad. sasamarTlos SexedulebiT, aviausafrTxoebis uzrunvelyofa 
warmoadgenda legitimur mizans. Tumca mocemul SemTxvevaSi am miznis miRwevis 
saSualeba miCneuli iqna araproporciulad, radgan rogorc erovnuli, ise 
saerTaSoriso kanonmdebloba (garkveuli SezRudvebis gaTvaliswinebiT) pilotebs 
frenis uflebas aZlevda 65 wlamde. Ellis, Watson, 392. 
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upiratesobebis Sesaxeb obieqturi standartis SemuSavebis 
mcdeloba~.519 sazogadoebaSi damkvidrebuli gonivruli 
Sexedulebidan gamomdinare, xSirad samuSaos mimRebis - 
momxmarebelis interesi SesaZloa ayalibebdes gonivrul bmas 
dasaqmebulis niSansa da samuSaos arss, specifikas an Sesrulebis 
pirobebs Soris. damsaqmeblis saqmianobis konteqstSi, zemoT, 1.2.1.1 
paragrafSi moyvanili msjeloba cxadyofs, rom gansazRvrul 
SemTxvevebSi, sqesi miekuTvneba `profesiul saWiroebas~, roca 
momxmareblis keTilsindisieri interesi karnaxobs, rom sqesi 
aucilebeli pirobaa samuSaos Sesasruleblad.520 amdenad, mocemul 
SemTxvevaSi, sqesi samuSaosTvis damaxasiaTebeli niSania rogorc 
damsaqmeblis saqmianobis Sinaarsidan, aseve momxmareblis piradi 
sferos saWiroebidan gamomdinare.521 
 
hipoTezurad Znelad warmosadgenia SemTxveva, roca samuSaos arsi, 
specifika an Sesrulebis piroba ukavSirdeba diskriminaciis 
adresatis TanamSromlis pretenziasa Tu survils individis niSanTan 
mimarTebiT. mag., TanamSromelTa protesti, rom ar imuSaon aiv 
statusis mqone pirTan da aRniSnuliT nakarnaxevi dasaqmebulis 
samsaxuridan gaTavisufleba ver dakvalificirdeba gamonaklisad 
diskriminaciis akrZalvis wesisgan.522 mocemul SemTxvevaSi, 
ganmsazRvrelia dasaqmebulis janmrTelobis mdgomareobis 
Tavsebadoba samuSaos SinaarsTan da ara kolega dasaqmebulebTan. 
CEACR-is ganmartebiT, uxeSi diskriminaciis SemTxvevaa, rodesac 
samuSao adgilze, kolegebis mxridan xorcieldeba aiv statusis 
mqone pirebis ignorireba, misTvis dabrkolebis Seqmna, rac 
ganpirobebulia daavadebis gavrcelebis SiSiT an varaudiT. arsebobs 
samuSaoebi, profesiebi, romelic moiTxovs piris aiv statusis 
gaTvaliswinebas, mag., eqTani, eqimi an stomatologi. aseT dros, aiv 
infeqcia miCneulia samuSaosTvis Seusabamod.523  
 
zemoaRniSnulidan gamomdinare, gasaziarebelia angloamerikuli da 
kontinenturi samarTlis midgoma. `samuSaos arsis, specifikis an misi 
Sesrulebis pirobebis~ ganmsazRvrel kriteriums ar unda 

                         
 
519 Epstein, Forbidden Grounds, 300. neoliberaluri SexedulebiT, dauSvebelia 
saxelmwifo – sasamarTlo ganusazRvravdes damsaqmebels, Tu ra unda moswondes 
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warmoadgendes klientis an momxmareblis, sxva dasaqmebulis 
interesi, survili Tu upiratesoba samuSaos Semsruleblis niSanTan 
mimarTebiT. 
 
1.2.2  kanonieri mizani, miznis miRwevis erTaderTi da aucilebeli 
saSualeba 
 
sSk-is me-2 V muxlis moTxovnaa, rom gansxvaveba gamonaklisad 
CaiTvleba im SemTxvevaSi, Tu dakmayofilebulia normis samive 
kumulaciuri winapiroba: samuSaos arsi, specifika an misi 
Sesrulebis pirobebi, kanonieri mizani da miznis miRwevis erTaderTi 
da aucilebeli saSualeba.  
 
kanonier mizanSi igulisxmeba sajaro wesrigis dacva,524 raSic 
upiratesad moiazreba kanonmdeblobis moTxovnebis Sesruleba.525 
sajaro wesrigis dacvis legitimuri mizania, mag., daavadebis 
gavrcelebis riskis Tavidan acileba. damsaqmebels garkveuli 
sajaro interesis dacvis valdebuleba ekisreba konkretul 
specifikur seqtorebSi, mag., kvebis mrewveloba. sajaro interesi 
SeiZleba ukavSirdebodes specialuri ganaTlebis an gansazRvruli 
kvalifikaciis moTxovnas. es gansakuTrebiT exeba iseT saqmianobas, 
roca samuSaos araadekvaturad Sesrulebam SesaZloa gamoiwvios 
ubeduri SemTxveva an msgavsi tipis safrTxeebi.526  

 
sajaro wesrigSi moiazreba mesame piris an uSualod dasaqmebulis 
janmrTelobis da usafrTxoebis dacva.527

 usafrTxoebis miznebisaTvis, 
samuSao SesaZloa gulisxmobdes specialuri damcavi aRWurvilobis 
an mowyobilobis gamoyenebas. aRniSnuli mizani amarTlebs 
arapirdapir diskriminacias im religiuri mrwamis mqone adamianebis 
mimarT, romelTa Cacmulobis wesidan gamomdinare SeuZlebelia 
zemoaRniSnuli moTxovnis Sesruleba.528 kanonieri miznis farglebSi 
gansxvavebuli mopyroba SeiZleba gamarTldes, Tu samuSao adgili 
safrTxes uqmnis fexmZime qals an nayofis janmrTelobas.529 sSk 
krZalavs Ramis samuSaoze arasrulwlovnis, orsuli, 
axalnamSobiarebi an meZuZuri qalis dasaqmebas.530 Sromis 
kanonmdeblobiT531, aRniSnul pirebTan532 aseve akrZalulia SromiTi 
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531 ix. `Sromis usafrTxoebis Sesaxeb~ organuli kanonis me-5 VI da me-5 VII muxlebi, 
sSk-is me-4 V muxli.  



108 
 

xelSekrulebis dadeba mZime, mavne da saSiSpirobebiani samuSaoebis 
Sesasruleblad.533 
 
legitimuri mizania damsaqmeblis saqmianobis miznebis miRweva da am 
miznis farglebSi zogadad saqmianobis normaluri warmarTva. 
saqmianobis mizani aseve SeiZleba Sefasdes sajaro wesrigis 
principis farglebSi. mag., saxanZro samsaxurSi muSaobis 
dawyebisTvis gansazRvruli minimum 30 wlis asakis moTxovnasTan 
dakavSirebiT, CJEU-m ganmarta, rom saxanZro samsaxuris operaciuli 
SesaZleblobis da saTanado funqcionirebis uzrunvelyofa 
warmoadgens SezRudvis legitimur mizans.534   
 
SezRudvis kanonieri mizani SeiZleba iyos damsaqmeblis mier 
dadgenili an zogadad aRiarebuli garkveuli gonivruli da 
obieqturi principebis, wesis, politikis dacva da Sesruleba. mag., 
damsaqmeblis legitimuri mizania Tavisufali mewarmeobis Sesaxeb 
konstituciuri garantiis farglebSi politikuri, religiuri 
neitralitetis535 dacva.536 CJEU-s537 ganmartebiT, samuSao adgilze 
islamuri TavSalis tarebis akrZalva (romelic Tavis mxriv 
gamomdinareobs kerZo kompaniis SinaganawesiT gansazRvruli samuSao 
adgilze politikuri, filosofiuri an religiuri simboloebis 
SesamCnevad tarebis akrZalvidan) ar  warmoadgens pirdapir 
diskriminacias. sasamarTlos SexedulebiT, SedarebisaTvis, amgvari 
akrZalva SeiZleba warmoadgendes arapirdapir diskriminacias, Tumca 
igi SeiZleba iyos obieqturad gamarTlebuli kanonieri mizniT, 
romelic gaaCnia damsaqmebels momxmareblebTan urTierTobaSi. 
mizanSi igulisxmeba politikuri, filosofiuri an religiuri 
neitralitetis Sesaxeb politika. sasamarTlom aRniSna, rom 
damsaqmeblis survili, SeinarCunos neitraliteti momxmareblebTan 

                                                                           
 
532 gamonaklisia axalnamSobiarebi qali. kerZod, mZime, mavne da saSiSpirobebian 
samuSaoze SromiTi xelSekruleba SeiZleba gaformdes axalnamSobiareb qalTan, 
romelic ar aris meZuZuri qali, maSin, roca akrZalulia axalnamSobiarebi qalis 
dasaqmeba Ramis samuSaoze.  
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`mometebuli safrTxis Semcveli, mZime, mavne da saSiSpirobebiani samuSaoebis 
CamonaTvalis damtkicebis Taobaze~. 
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urTierTobaSi, legitimuria, ramdenadac dasaqmebuls kontaqti aqvs 
momxarebelTan. neitralitetis Sesaxeb ganzraxva gamomdinareobs 
biznessaqmianobis warmarTvis Tavisuflebis principidan.538  
 
damsaqmeblis mier xarjebis ekonomiiT ganpirobebuli gansxvavebuli 
mopyroba ar unda CaiTvalos ama Tu im SezRudvis kanonier miznad. 
mag., dasaqmebuli fexmZime qali da dekretuli Svebuleba SesaZloa 
iwvevdes damsaqmeblisTvis damatebiT xarjebs.539 damsaqmebels aseve 
ekisreba valdebuleba, moaxdinos droebiTi Sromisuunarobis 
periodis anazRaureba pirisTvis, romelic janmrTelobis 
mdgomareobis gamo saWiroebs droebiTi Sromisuunarobis safuZvliT 
SromiTi urTierTobis SeCerebas.540 damsaqmebeli SesaZloa 
amtkicebdes, rom dasaqmebulis orsulobidan an Sromisuunarobidan 
gamomdinare Tanxebis gadaxda misTvis mZime finansuri tvirTia, rac 
warmoadgens gansxvavebuli mopyrobis kanonier mizans. Tumca 
damsaqmeblis mxridan Tanxis dazogvis an danaxarjis Semcirebis 
argumenti ar unda CaiTvalos diskriminaciis gamarTlebis 
legitimur miznad. erT-erT saqmeze CJEU-m marTebulad uaryo 
midgoma, rom diskriminacia SeiZleba gamarTldes im faqtiT, rom 
damsaqmebels daekisreba dekretuli Svebulebidan gamomdinare 
Tanxebis gadaxdis valdebuleba.541 amdenad, gamonaklisis farglebSi 
ar unda moeqces gansxvavebuli mopyroba, romelic diskriminaciulia 
individisTvis, Tumca ekonomikurad racionaluria 
damsaqmeblisTvis.542 
 
me-2 V muxlis farglebSi, samuSaos arsidan, specifikidan an 
Sesrulebis pirobebidan gamomdinare daSvebuli gamonaklisi unda 
iyos kanonieri miznis miRwevis erTaderTi da aucilebeli saSualeba. 
direqtivebSi mocemuli `profesiuli saWiroebis~ cnebis farglebSi 
saubaria saWiroebis `proporciulobaze~.543 (arapirdapiri) 
diskriminacia SeiZleba iyos obieqturad gamarTlebuli legitimuri 
mizniT, Tumca am miznis miRwevis saSualeba unda iyos saTanado da 
proporciuli. ufro zustad, miznis miRwevis erTaderTi, 
Tanazomieri da aucilebeli saSualeba gulisxmobs gamoyenebuli 
SezRudvis proporciulobas.544 CJEU–s Tanaxmad, diskriminaciuli 
zoma SeiZleba mxolod maSin gamarTldes, roca igi Seesabameba 

                         
 
538 iqve. 
539 mag., damsaqmeblis mier dekretuli Svebulebis anazRaureba, fexmZime qalis 
axali dasaqmebuliT SecvlasTan dakavSirebuli xarjebi.   
540

 Hervey, 160. 
541 iqve, 162.  
542

 Epstein, Forbidden Grounds, 288.  
543 SromiTi urTierTobebSi proporciulobis principis aspeqtebis Sesaxeb ix. 
qardava, 218-238. 
544 Bamforth,12 



110 
 

arsebul realur saWiroebas, proporciulia miznis misaRwevad da 
aucilebelia SedegisTvis.545 mag., zemoT ganxiluli religiuri 
neitralitetis Sesaxeb kanonier mizniT nakarnaxevi islamuri 
TavSalis tarebis akrZalvasTan dakavSirebiT,  CJEU-m ganmarta, rom 
ramdenadac aRniSnuli wesrigi exeba mxolod im dasaqmebulebs, 
romlebsac komunikacia aqvT momxmarebelTan, akrZalva unda 
CaiTvalos aucilebel saSualebad dasaxuli miznis miRwevisTvis. 
sasamarTlos SexedulebiT, politikuri, filosofiuri an religiuri 
simboloebis SesamCnevad tarebis akrZalva saTanado meqanizmia 
neitralitetis Sesaxeb politikis miznis misaRwevad546.547 
 
proporciulobis principi moiTxovs, rom uflebis xelyofa darCes 
im farglebSi, rac saTanado da aucilebelia miznis misaRwevad. am 
principidan gamomdinare, aucilebelia dadgindes, gacxadebuli 
kanonieri miznisTvis safrTxis Seqmnis gareSe miiRweva Tu ara 
kanonieri miznis Sedegi.548 principi aiZulebs mosamarTles, Seafasos 
damsaqmeblis miznis kanoniereba _ namdviloba da aseve Tu SeuZlia 
damsaqmebels am miznis miRweva sxva aradiskriminaciuli an `naklebad 
diskriminaciuli~549 saSualebiT.550 
 
rogorc ukve aRiniSna, sasamarTlo ramdenime SemTxvevaSi SromiTi 
diskriminaciis davis ganxilvisas Seexo `Sefasebis tests~.551 
mocemuli msjelobis farglebSi, sasamarTlom ganixila mxolod 
`kanonieri miznis~ da `miznis miRwevis proporciulobis~ elementebi 
da ar imsjela sSk-is me-2 V muxlis pirvel komponentze – `samuSaos 
arsi, specifika an samuSaos Sesrulebis pirobebi~. aRniSnuli 
logikuri iqneboda, sasamarTlos gansaxilveli sakiTxi rom 
yofiliyo arapirdapiri diskriminaciis gamarTleba. amasTan, 
sasamarTlo, marTalia, `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ kanonis konteqstSi msjelobs pirdapiri an arapirdapiri 
diskriminaciis gamarTlebaze, Tumca es msjeloba efuZneba 

                         
 
545 Davies, 136. 
546 Case 157/15, Achbita. 
547 mag., zemoT naxseneb hipoTezur kazusSi, romelic ukavSirdeba restornis 
samzareuloSi mzareulisTvis dawesebuli wveris tarebis akrZalvas, damsaqmebelma 
SesaZlebelia warmatebiT daadasturos, rom sakvebTan dakavSirebuli higienis 
normebis dacvis miznis uzrunvelyofa mzareulis wverTan mimarTebiT sxvagvarad 
SeuZlebelia. SedarebisaTvis, imave poziciaze grZeli Tmebis tarebis akrZalva ar 
aris kanonieri miznis miRwevis erTaderTi saSualeba, radgan igive Sedegi miiRweva 
mzareulisTvis muSaobisas specialuri qudis savaldebulod tarebis dawesebiT. 
548 Ellis, Watson,  383, 390. 
549 Hervey, 216.  
550 Davies, 137. 
551 saqarTvelos uzenaesi sasamarTlos 2017 wlis 11 oqtombris ganCineba saqmeze 
#as-344-322-2017; 2017 wlis 29 seqtembris ganCineba saqmeze #-as-247-235-2017; 2017 wlis 
28 ivlisis ganCineba saqmeze #as-319-302-2017. 
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saqarTvelos sakonstitucio sasamarTlos midgomebs `mkacri 
Sefasebisa~ da `racionaluri diferenciaciis testis~ Sesaxeb. 
warmodgenilia aseve `evro sasamarTlos~ gadawyvetilebebis Sesaxeb 
msjelobebi, romelic ZiriTadad exeba saxelmwifos mier 
kanonmdeblobaSi gamoxatuli diskriminaciis gamarTlebis 
perspeqtivebs. rac yvelaze metad mniSvnelovania, sasamarTlom 
yovelgvari Sefasebis gareSe datova sSk-is me-2 V muxlis pirveli 
komponenti – samuSaos arsi, specifika an samuSaos Sesrulebis 
pirobebis elementi da misi roli diskriminaciuli mopyrobis 
`gamarTlebis~ Tu `gamonaklisis~ Sefasebis konteqstSi. 
  
diskriminaciis adresatis mier wardgenili moTxovnis sapasuxod, 
sSk-is me-2 V muxlze dayrdnobiT warmodgenili damsaqmeblis 
Sesagebeli unda Sefasdes sSk-is me-2 V muxlis samive kumulaciur 
elementTan TanxvedraSi. pirvel yovlisa, Sesafasebelia (zemoT 
warmodgenili kriteriumebis gaTvaliswinebiT), SezRudva 
ganpirobebulia Tu ara samuSaos arsidan, specifikidan an 
Sesrulebis pirobebidan. Semdegi etapia, aRniSnulidan gamomdinare 
daSvebul gansxvavebas aqvs Tu ara kanonieri mizani. dasadgenia, 
gansxvavebis aucilebloba emsaxureba Tu ara legitimur mizans. da 
bolos, aris Tu ara amgvari gansxvavebis daweseba am miznis miRwevis 
erTaderTi da aucilebeli saSualeba. anu arsebobs Tu ara 
dadgenili kanonieri miznis miRwevis sxva saSualeba – xerxi. 
 
sSk-is me-2 V muxlis garda, SromiTi diskriminaciis samarTali 
iTvaliswinebs sxva gamonaklisebsac, romlebic qvemoT aris 
ganxiluli.  
 
2. saxelmwifos usafrTxoebis dacvis interesi  
 
diskriminaciuli mopyroba SesaZloa gamarTlebulad CaiTvalos, 
roca individis Tavisuflebis SezRudva saxelmwifos usafrTxoebis 
dacvis interesebidan gamomdinareobs. ILO–s 111-e konvenciis mixedviT, 
diskriminaciad ar CaiTvleba im individis winaaRmdeg 
ganxorcielebuli RonisZieba, romlis mimarT arsebobs safuZvliani 
eWvi, rom igi CarTulia saxelmwifo usafrTxoebisaTvis zianis 
momtan saqmianobaSi.552 aRniSnuli safuZvliT diskriminaciis 
akrZalvisgan gamonakliss adgens `CarCo direqtivac”. igi ar 
moqmedebs RonisZiebis mimarT, romelic demokratiul sazogadoebaSi 
aucilebelia saxelmwifo usafrTxoebis, sajaro wesrigis dasacavad 
da danaSaulis prevenciis miznebisaTvis, aseve sxva pirTa uflebebisa 
da Tavisuflebebis, janmrTelobis dasacavad. msgavsi Sinaarsis 

                         
 
552 konvenciis mniSvnelovani pirobaa, rom aRniSnul piri uzrunvelyofili unda 
iyos Sesabamisi gasaCivrebis uflebiT.  
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daTqmaa warmodgenili `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis me-2 IX muxlSi, romlis mixedviTac, 
`gansxvavebuli mopyroba, pirobebis Seqmna an/da mdgomareoba 
dasaSvebia, Tu arsebobs saxelmwifos dauZleveli interesi da 
saxelmwifos Careva aucilebelia demokratiul sazogadoebaSi~. 
 
diskriminaciis akrZalvisgan gamonaklisi exeba piris qmedebas, 
romelic zianis momtania saxelmwifos usafrTxoebisTvis an 
safrTxes uqmnis mas.553  mxolod mosazrebis gamoxatva an religiuri, 
filosofiuri an politikuri mrwamsi ar aris sakmarisi safuZveli 
aRniSnuli gamonaklisis gamosayeneblad. gamonaklisi ar moqmedebs, 
roca SezRudva mimarTulia piris mimarT mxolod konkretuli 
jgufis an sazogadoebis wevrobis gamo.554 saerTo SexedulebiT, 
ganmsazRvrelia piris qmedeba da ara jgufisadmi Tu 
gaerTianebisadmi kuTvnileba. saxelmwifos usafrTxoebis dacvaze 
orientirebuli RonisZieba unda iyos mkacrad dadgenili da 
SezRuduli, raTa man ar gamoiwvios politikuri an religiuri 
niSniT diskriminacia.555  
 
saxelmwifos usafrTxoebis dacvis interesi, rogorc gamonaklisi 
diskriminaciis akrZalvis wesisgan, hipoTezurad SesaZloa moeqces 
sSk-is me-2 V muxlis moqmedebis sferoSi. SezRudvis gamoyeneba ufro 
relevanturia `sajaro samsaxuris Sesaxeb~ saqarTvelos kanonis 
farglebSi moqceul sajaro samsaxurze. xSirad, sajaro samsaxurSi 
dasaqmeba SezRudulia adgilobrivi moqalaqeobis niSniT.556 
saxelmwifos interesebis dacvidan gamomdinare SezRudvebi moqmedebs 
sazRvargareTis bevr qveyanaSi da moicavs, mag., sajaro samsaxurSi an 
arCeviT Tanamdebobaze an sxva gansazRvrul poziciaze muSaobis 
akrZalvas.557 amasTan, SezRudva SesaZloa dawesdes kanoniT. amdenad, 
diskriminaciis akrZalvisgan es gamonaklisi, rogorc wesi, 
SezRudulia sajarosamarTlebrivi urTierTobiT. 
 
3. specialuri – gansakuTrebuli RonisZieba (pozitiuri 
diskriminacia) 
 
diskriminaciis akrZalvis zogadi wesisgan gamonaklisia `pozitiuri 
diskriminacia~558, igive `gansakuTrebuli RonisZieba~559.560 ILO–s 111-e 

                         
 
553 Valticos, International Labour Law, 108.  
554

 General Survey on the Fundamental Conventions, 347.  
555 iqve, 142.  
556 Blanpain , Equality and Prohibition of Discrimination in Employment, 465.  
557

 General Survey on the Fundamental Conventions, 347.  
558

 "positive discrimination". 
559 aSS-Si "affirmative action". 
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konvenciis me-5 II muxlis Tanaxmad, diskriminaciad ar CaiTvleba 
nebismieri gansakuTrebuli RonisZieba, romelic gamiznulia im pirTa 
konkretul saWiroebaTa dasakmayofileblad, romlebic sqesis, asakis, 
SezRuduli SesaZleblobis, ojaxuri pasuxismgeblobis, an 
socialuri an kulturuli statusis gaTvaliswinebiT Cveulebriv 
aRiarebulni arian, rom saWiroeben gansakuTrebul dacvas an 
daxmarebas.561  
 
pozitiuri diskriminacia gulisxmobs upirates mdgomareobaSi myof 
pirTa diskriminacias, romlis mizani warsulSi araxelsayrel 
pirobebSi myofi pirebis sasargeblod balansis aRdgenaa.562 
RonisZieba moicavs mowyvladi jgufis sasargeblod diskriminaciis 
`Sebrunebas~563.564 mag., misi mizani SeiZleba iyos qalsa da mamakacs 
Soris arsebuli uTanasworobis aRmofxvra. `genderuli 
Tanasworobis Sesaxeb~ saqarTvelos kanonis mixedviT, 
gansakuTrebuli RonisZieba miznad isaxavs diskriminaciuli 
Sedegebis gamosworebas da mimarTulia pirTa wrisadmi, romelic 
saWiroebs gansakuTrebul dacvas genderuli Taviseburebebidan 
gamomdinare. 
 
`diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos 
kanonis Tanaxmad, diskriminacias ar warmoadgens specialuri da 
droebiTi RonisZiebebi, romlebic SemuSavebulia faqtobrivi 
Tanasworobis wasaxaliseblad an misaRwevad, gansakuTrebiT - 
genderul, orsulobisa da dedobis sakiTxebSi, agreTve SezRuduli 
SesaZleblobis mqone piris mimarT. aRniSnuli RonisZiebebis mizania 
warsulSi diskriminaciis msxverplad xSirad warmodgenili 
jgufisTvis dasaqmebis perspeqtivisa da socialuri winsvlis 
xelSewyoba. igi uzrunvelyofs sazogadoebis gansxvavebul jgufebs 
Soris garkveuli balansis miRwevas, umciresobis dacvas an igive 
ekonomikurad araxelsayrel mdgomareobaSi myof pirTa mimarT 
warsulSi arsebuli diskriminaciis kompensirebas.565 

                                                                           
 
560 evropuli kavSiris direqtivebze saubrisas, qarTul iuridiul literaturaSi 
gamoyenebulia termini – `pozitiuri mxardaWera” - `dadebiTi qmedeba~. ix. masbaumi 
m., loria a., 560. 
561`CarCo direqtiva~ (me-7 muxli), `rasobrivi Tanasworobis direqtiva” (me-5 muxli) 
da aseve `2006 wlis Sesworebuli direqtiva~ (me-3 muxli) iTvaliswineben 
pozitiuri RonisZiebis Sesaxeb daTqmas. miTiTebuli direqtivebis Tanaxmad, 
praqtikaSi sruli Tanasworobis uzrunvelyofis mizniT, wevri saxelmwifo 
uflebamosilia miiRos an ganaxorcielos specialuri RonisZiebebi akrZaluli 
niSnis mixedviT araxelsayreli mdgomareobis dadgomis prevenciis an kompensaciis 
mizniT.    
562

 Davies, 128.  
563 e.w. "reverse discrimination", Blanpain, Equality and Prohibition of Discrimination in Employment, 467.  
564 Ellis, Watson, 420.  
565 Valticos, International Labour Law, 108 
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gansakuTrebuli RonisZiebis erT-erTi formaa garkveuli raodenobis 
piris dasaqmebis Semdgom damsaqmeblis valdebuleba, damatebiT 
daasaqmos e.w. dacul kategorias mikuTvnebuli piri. mag. kvotirebis 
sistemis farglebSi, SezRuduli SesaZleblobis mqone pirTa 
savaldebulo dasaqmebis wesi farTodaa gavrcelebuli evropul 
saxelmwifoebSi.566 pozitiuri diskriminacia SeiZleba ganxorcieldes, 
mag., zogadad qalis,567 orsuli qalis, axalgazrdis 
(arasrulwlovnis), mcirewlovani Svilis dedis,568 aseve yofili 
msjavrdebulebis da teroristuli aqtis msxverplebis 
sasargeblod.569 garda savaldebulo dasaqmebisa, gansakuTrebuli 
RonisZieba SeiZleba gulisxmobdes pirTaTvis garkveuli 
upiratesobis miniWebas samuSaoze dawinaurebis, profesiuli 
swavlebis570 an samsaxuridan gaTavisuflebisas specialuri dacvis 
dawesebis TvalsazrisiT.571 
 
diskriminaciad aseve ar CaiTvleba Sromis kanonmdeblobiT 
gaTvaliswinebuli dacvis an daxmarebis gansakuTrebuli 
RonisZiebebi, romelic gansazRvrul individs upirates 
mdgomareobaSi ayenebs sxva pirebTan SedarebiT.572 aRniSnuli exeba 
zogierT SromiT standarts, romelic ZiriTadad qalebis mimarT 
moqmedebs,573 mag., dekretuli Svebuleba,574 damatebiTi Sesveneba 

                         
 
566 evropaSi SezRuduli SesaZleblobis mqone pirTa dasaqmebis waxalisebisken 
mimarTuli sakanonmdeblo Careva pirveli msoflio omis dasrulebis Semdeg 
daiwyo. kanonmdeblobiT dadgenili iyo omis veteranTa gansazRvruli procentis 
dasaqmebis valdebuleba. igive tendencia SenarCunda meore msoflio omis 
dasrulebis Semdegac, romlis farglebSic, dacul pirTa wres SeuerTda 
SezRuduli SesaZleblobis mqone moqalaqeebi da yofili jariskacebi. 
savaldebulo dasaqmebis kvotirebis sistema efuZneboda ideas, rom sazogadoebas 
gaaCnia garkveuli pasuxismgebloba SezRuduli SesaZleblobis mqone pirebis 
mimarT, romlebmac omis dros daicves TavianTi qveyana. evropaSi kvotirebis 
sistema moicavs sam sabaziso models: pirvelis SemTxvevaSi, kanoni gansazRvravs 
sarekomendacio dasaqmebis kvotas, romlis Sesrulebac nebayoflobiTia. meore 
SemTxvevaSi, kanonmdebloba iTvaliswinebs damsaqmeblis valdebulebas, Tumca igi 
ar aris ganmtkicebuli Sesabamisi efeqturi sanqciiT. mesame SemTxvevaa 
kanonmdeblobiT dadgenili damsaqmeblis valdebuleba, daasaqmos SezRuduli 
SesaZleblobis mqone pirTa garkveuli raodenoba, romelic, Tavis mxriv, 
gamyarebulia Sesabamisi sanqciebiT. aRniSnuli valdebulebis darRvevisTvis 
gadaxdili jarima akumulirdeba fondSi, romelic, Tavis mxriv miemarTeba 
SezRuduli SesaZleblobis mqone pirTa dasaqmebis programaze. Waddington, 2-4.  
567

 Birk, 110-111.  
568 Barancova H., Slovak Republic, International Encyclopedia for Labour Law and Industrial Relations, 

Blanpain R, (Ed.), Vol.12, The Hague/London/ Boston, Kluwer Law International, 2001, 63. 
569

 Sural, Labor Law in the Eastern Mediterranean, 9. 
570 Blanpain , Equality and Prohibition of Discrimination in Employment, 467.  
571 Barancova, 63. 
572 ix. ILO–s 111-e konvenciis me-4 I muxli.   
573

 Valticos, International Labour Law, 108, Schmidt F., 127.  
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meZuZuri qalisTvis,575 orsuli qalis samsaxuridan gaTavisuflebis 
akrZalva.576 sSk gansxvavebul standarts iTvaliswinebs aseve 
arasrulwlovnisTvis mZime, mavne da saSiSpirobebian samuSaoze 
dasaqmebasTan dakavSirebiT da aseve SezRuduli SesaZleblobis 
mqone pirisaTvis zeganakveTur samuSaosTan da Ramis muSaobasTan 
dakavSirebiT.577 dacvis gansakuTrebuli RonisZiebaa 
gaTvaliswinebuli mZime, mavne an saSiSpirobebian samuSaoze momuSave 
dasaqmebulTaTvis damatebiTi anazRaurebadi Svebulebis uflebasTan 
mimarTebiT.578  
 
specialuri RonisZieba, rogorc wesi, ganisazRvreba kanoniT. sSk 
zogadad ar iTvaliswinebs regulirebas pozitiuri diskriminaciis 
Sesaxeb. Tumca qarTul samarTlebriv sivrceSi arsebobs specialuri 
regulireba, mag., mdedrobiTi sqesis savaldebulo dasaqmebis 
Sesaxeb.579 Tavis mxriv, kanonis ararseboba hipoTezurad ar 
gamoricxavs damsaqmeblis politikas, zogierTi mowyvladi jgufis 
sasargeblod daadginos kvotirebis wesi. aseTi wesi diskriminaciis 
adresatis mier wardgenili moTxovnis sapasuxod SesaZloa 
warmoadgendes moTxovnis ganxorcielebis gamomricxav Sesagebels. 
 
sabolood, II da III Tavis Sualeduri daskvnis saxiT unda iTqvas, 
rom diskriminaciisgan dacvis fundamentur uflebas upiratesoba 
aqvs damsaqmeblis saxelSekrulebo Tavisuflebaze. amasTan, SromiTi 
diskriminaciis akrZalvis imperatiuli norma adgens moqmedebis 
Tavisuflebis Tanazomier SezRudvas. obieqturad keTilsindisieri 
dasabuTebuli interesis farglebSi gamarTlebulia individis 
mimarT gansxvavebuli mopyroba. amdenad, SromiTi diskriminaciis 
samarTalSi daSvebulia gamonaklisi diskriminaciis akrZalvis 
wesisgan, romlis gamoyenebis drosac damsaqmeblis nebis avtonomia, 
mkacrad gansazRvruli winapirobebis farglebSi, upirates 
mniSvnelobas iZens diskriminaciis akrZalvis principTan mimarTebiT.  
 

                                                                           
 
574 ix. sSk-is 27-e muxli da saqarTvelos Sromis, janmrTelobisa da socialuri 
dacvis ministris 2006 wlis 25 agvistos #231/n brZaneba `orsulobis, mSobiarobisa 
da bavSvis movlis, aseve axalSobilis Svilad ayvanis gamo Svebulebis 
anazRaurebis wesis damtkicebis Taobaze~. 
575 ix. sSk-is me-19 muxli. 
576 ix. sSk-is 37-e III `g~ muxli. Sead. mag. Barancova, 63. 
577 ix. sSk-is me-4 V, me-17 II da me-18 muxlebi.  
578 ix. sSk-is 261-e muxli.  
579 saqarTvelos erovnuli bankis prezidentis 2018 wlis 26 seqtembris №215/04 
brZanebiT damtkicebuli komerciuli bankebis korporaciuli marTvis kodeqsis 
Tanaxmad, komerciuli bankis sameTvalyureo sabWos minimum 20% (aranakleb 1 wevri) 
unda Sedgebodes mdedrobiTi sqesis warmomadgenlebisgan. gamoqveynebulia 2018 
wlis 27 seqtembers, saqarTvelos sakanonmdeblo macnes veb-portalze, 
https://matsne.gov.ge/ka/document/view/4333402?publication=0.  

https://matsne.gov.ge/ka/document/view/4333402?publication=0
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sSk-is me-2 III da IV muxlebi diskriminaciis akrZalvis imperatiuli 
normebia. aRniSnulidan `gamonakliss~ adgens sSk-is me-2 V muxli. 
diskriminaciis amkrZalavi imperatiuli normebis gamoyeneba sSk-is me-
2 V muxlTan erTobliobaSi unda ganxorcieldes.  
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IV. SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi 
 
SromiT urTierTobebSi diskriminaciuli mopyrobis Sinaarsidan 
gamomdinare, samoqalaqo moTxovnebi SeiZleba gaimijnos SromiTi 
urTierTobis etapebis mixedviT. amdenad, winasaxelSekrulebo 
urTierTobisas, SromiTi urTierTobis mimdinareobisas da SromiTi 
urTierTobis Sewyvetisas gamovlenili diskriminaciis SesaZlo 
samoqalaqosamarTlebrivi Sedegebi winamdebare TavSi 
Tanmimdevrulad sxvadasxva qveTavSia ganxiluli. 
 
1. moTxovnebi winasaxelSekrulebo urTierTobaSi gamovlenili 
diskriminaciuli mopyrobisas 
 
1.1 diskriminirebuli kandidatis dasaqmebis davaldebuleba 
sasamarTlos mier 
 
saqarTvelos Sromis samarTali ar iTvaliswinebs konkretul 
regulirebas diskriminirebul kandidatTan SromiTi xelSekrulebis 
gaformebis valdebulebis Sesaxeb.  
 
sazRvargareTis qveynebis Sromis kanonmdeblobaSi diskriminaciis 
msxverplis savaldebulo wesiT dasaqmebis sakiTxi araerTgvarovnad 

aris warmodgenili. mag., germaniis,580 SvedeTis,581 britaneTis582 
kanonmdeblobiT diskriminirebul kandidats ara aqvs SesaZlebloba, 
aRZras sarCeli savaldebulo wesiT dasaqmebis moTxovniT. SvedeTis 
kanonmdebloba gamoricxavs sasamarTlos mier iseTi gadawyvetilebis 
miRebas, romliTac gauqmdeba diskriminaciuli uari da mis 
sanacvlod miRebuli iqneba aradiskriminaciuli gadawyvetileba.583 
germaniis „Tanaswori mopyrobis zogadi aqtis“ me-15 VI muxlis 
Tanaxmad, damsaqmeblis mier diskriminaciuli mopyrobis akrZalvis 
darRveva ar warmoSobs SromiTi urTierTobis Camoyalibebis 
moTxovnis uflebas.584 dasaqmebaze uaris SemTxvevaSi sasamarTlos 

                         
 
580 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 159, Semdgomi miTiTebiT: Glaser R., Kolvenbach D., Germany, 

Employment Law, The Comparative Law Yearbook of International Business, Campbell D, (Ed.), Alibekova 

A., (Volume ed.)Special Issue, 2006, 238. 
581 iqve, Semdgomi miTiTebiT: Adlercreutz ,125. 
582 Hepple B., Equality, The New Legal Framework, Oxford and Portland, Oregon, Hart Publishing, 2011, 

170.  
583 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 159, Semdgomi miTiTebiT: Fahlbeck, Mulder, 19-93. 
584 iqve, Semdgomi miTiTebiT: Lingeman S., Steinau-Steinrück R., Mengel A., Employment & Labour 

Law in Germany, 2
nd

 edition, Athens, 2008, 132. 
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gziT SromiTi xelSekrulebis savaldebulod gaformebis sirTuleze 
xdeba xazgasma italiis Sromis kanonmdeblobaze msjelobisas.585  
 
evropeli kolegebisgan gansxvavebiT, aSS-Si mosamarTle 
uflebamosilia daavalos damsaqmebels diskriminirebuli kandidatis 
daqiraveba.586  1964 wlis samoqalaqo uflebebis aqtiT 
gaTvaliswinebuli termini `samuSaoze aRdgena~587 moicavs 
damsaqmeblisaTvis kandidatis savaldebulod dasaqmebis 
davaldebulebasac.588  
 
diskriminaciuli uari dasaqmebaze baTilia. kandidatis SerCevisas 
damsaqmeblis uflebis borotad gamoyenebas zRudavs diskriminaciis 
akrZalvis Sesaxeb imperatiuli norma. ssk-is 10-e III muxlidan 
gamomdinare ki, `moqmedebebi, romlebic ewinaaRmdegeba am normebs, 
baTilia, garda im SemTxvevebisa, roca kanoni pirdapir miuTiTebs 
sxvagvar Sedegebze“. amdenad, diskriminaciuli niSniT dasaqmebaze 
uaris Tqmis ZiriTadi samoqalaqo sanqcia baTilobaa. Tumca 
sakiTxvia baTiloba ramdenad uzrunvelyofs pozitiur Sedegs, roca 
saxezea damsaqmeblis marTlsawinaaRmdego aqti – diskriminaciuli 
niSniT dasaqmebaze uari.589 
 
zogadad Sromis samarTlisaTvis savaldebulo wesiT dasaqmeba 
araxalia. pozitiuri diskriminaciisas, kanonmdeblobiT dadgenilia 
kvota, romlis mixedviTac, im organizaciebSi, sadac minimum 
garkveuli raodenobis piria dasaqmebuli, damsaqmebeli, 
kanonmdeblobis ZaliT, valdebulia daasaqmos e.w. dacul kategorias 
mikuTvnebuli piri. aseT savaldebulo daqiravebas iTvaliswinebs, 
mag., espaneTis,590 safrangeTis,591 italiis,592 germaniis,593 avstriis,594 

                         
 
585 iqve, Semdgomi miTiTebiT: Treu, Italy, International Encyclopedia for Labour Law and Industrial 

Relations, 87. 
586 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 159, Semdgomi miTiTebiT: Treu, Equal Pay and Comparable Worth: A 

View from Europe, 18.  
587

 "reinstatement". 
588 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 159, Semdgomi miTiTebiT: James J., USA, Bulletin of Comparative 

Labour Relations, Equality and Prohibition of Discrimination in Employment, Blanpain R., (Ed.), Bulletin 14-

1985, Kluwer Law and Taxation Publishers, Deventer, the Netherlands, 1985, 225. 
589 Treu, Italy, Equality and Prohibition of Discrimination in Employment, 157. 
590 iqve, 162, Semdgomi miTiTebiT:  Florez L.M., Cuellar A. N., Spain, International Labour and 

Employment Laws, Keller W., Darby T., (Ed.), 3
rd

 Edition, Volume IA (Covering through 2007), Major 

Economies (Non-NAFTA), Chicago, BNA Books, 2009, 7-84. 
591 iqve, Semdgomi miTiTebiT:  Sauvage F., France, International Labour and Employment Laws, 

Keller W., Darby T., (Ed.), 3
rd

 Edition, Volume IA (Covering through 2007), Major Economies (Non-

NAFTA), Chicago, BNA Books, 2009, 4-90. 
592 iqve, Semdgomi miTiTebiT:  Mandruzzato, 6-91. 
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TurqeTis595 kanonmdebloba. rogorc II Tavis me-3 qveTavSi iTqva, 
pozitiuri diskriminaciis regulirebis daSvebas iTvaliswinebs 111-e 
konvencia.  
 
sasamarTlos mier diskriminirebuli kandidatis dasaqmebis 
davaldebulebis Sesaxeb moTxovnis mTavari damabrkolebeli 
faqtori damsaqmeblis saxelSekrulebo Tavisuflebaa. problemuria 
diskriminirebuli piris nacvlad daqiravebuli subieqtis statusis 
gadawyvetis sakiTxic. Tu mosamarTle uflebamosilia daavalos 
damsaqmebels diskriminaciis msxverplis dasaqmeba, gaurkvevelia, 
SeuZlia Tu ara mas baTilad cnos diskriminirebuli piris nacvlad 
sxva piris samuSaoze miReba.596 aseTi uflebamosilebis ararsebobis 
gamo, sasamarTlos mier damsaqmebelze diskriminaciis msxverplis 
dasaqmebis davaleba gamoiwvevs damsaqmeblisTvis imaze ufro met 
dasaqmebulTan SromiTi urTierTobaSi yofnas, vidre igegmeboda da 
es saWiro iyo organizaciis miznebidan gamomdinare.597 Tumca 
damsaqmeblis saxelSekrulebo Tavisuflebis farglebi 
diskriminaciis akrZalvis konstituciuri da fundamenturi uflebis 
WrilSi unda moeqces. rogorc iTqva, diskriminaciisgan dacvis 
fundamentur uflebas upiratesoba aqvs damsaqmeblis 
saxelSekrulebo TavisuflebasTan mimarTebiT. aRniSnuli 
upiratesoba, bunebrivia, arsobrivad aZlierebs SromiTi 
diskriminaciis samarTlis aRsrulebas, maT Soris, uflebis aRdgenis 
meqanizmebs.598  
 
pirdapiri samarTlebrivi regulirebis ararsebobis fonze, 
savaldebulo wesiT dasaqmebis Sesaxeb moTxovnis warmatebiT 
realizaciis winapirobebi SesaZloa Teoriul safuZvlebSi 
gamovlindes. aRniSnuli Semdgom paragrafebSia ganxiluli.  

                                                                           
 
593 iqve, Semdgomi miTiTebiT:  Ahrens W., Dichter S. M., Germany, International Labour and 

Employment Laws, Keller W., Darby T., (Ed.), 3
rd

 Edition, Volume IA (Covering through 2007), Major 

Economies (Non-NAFTA), Chicago, BNA Books, 2009, 5-109. 
594 iqve, Semdgomi miTiTebiT:  Fiechtinger J., Lehner K., Pöschl W., Austria, International Labour 

and Employment Laws, Keller W., Darby T., (Ed.), 3
rd

  Edition, Volume IIA (Covering through 2007), 

Additional Economies (EU and Other European), Chicago, BNA Books, 2008, 9-61.  
595

 Sural, Labor Law in the Eastern Mediterranean, 9. 
596 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 161, Semdgomi miTiTebiT:  Treu, Italy, International Encyclopedia for 

Labour Law and Industrial Relations, 87. 
597 iqve, Semdgomi miTiTebiT: Treu, Italy, Equality and Prohibition of Discrimination in Employment, 

157. 
598 Reich, 77.  
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1.1.1 `Semakavebeli efeqtisa~ da `damarwmunebeli sanqciis~ koncefcia 
 
SromiTi diskriminaciis samoqalaqosamarTlebrivi Sedegebis Sesaxeb 
saintereso mimarTulebas adgens kvlevis farglebSi Seswavlili 
evropuli kavSiris samive direqtiva. aRniSnuli direqtivebi, 
zogadad, ar iTvaliswineben diskriminaciis akrZalvis debulebis 
darRvevis SemTxvevaSi gamosayenebel konkretul meqanizms, sanqcias 
an ama Tu im sanqciis romelime formas.599 direqtivebSi arc is aris 
aRniSnuli, rom sanqcia diskriminaciuli qmedebisaTvis 
samoqalaqosamarTlebrivi xasiaTis unda iyos.600 wevri saxelmwifo 
Tavisufalia, SearCios direqtivis miznis miRwevis uzrunvelmyofi 

RonisZieba. CJEU-s ganmartebiT, direqtivis mizania Tanabari 
SesaZleblobis uzrunvelyofa, rac miiRweva Tanasworobis aRmdgeni 
saTanado RonisZiebebis arsebobis SemTxvevaSi.601 
 
direqtivebi  moicavs identuri Sinaarsis normas, romlis Tanaxmad, 
wevri saxelmwifo valdebulia, gansazRvros diskriminaciis 
amkrZalavi erovnuli debulebis darRvevis SemTxvevaSi 
gamosayenebeli sanqcirebis wesi. saxelmwifo valdebulia, aseve 
ganaxorcielos sanqciebis gamoyenebis uzrunvelmyofi RonisZiebebi. 
sanqcia, romelic SeiZleba moicavdes diskriminaciis adresatisaTvis 
kompensaciis gadaxdas, unda iyos efeqturi, proporciuli da 
damarwmunebeli.602    
 
mocemul debulebaSi dasafiqrebelia `efeqturi~ da `damarwmunebeli~ 
sanqciis arsi. am mxriv sagulisxmoa CJEU–s ganmartebebi. 
diskriminaciuli niSniT SromiTi xelSekrulebis gagrZelebaze 
uaris Tqmis SemTxvevis saqmeze sasamarTlom ganmarta, rom 
direqtivis zogadi principis gaTvaliswinebiT, diskriminaciis 
adresati piri unda sargeblobdes efeqturi dacvis – efeqturi 
uflebis aRmdgeni meqanizmiT.603 erT-erT saqmeze CJEU-m daazusta, 
rom WeSmaritad damarwmunebeli efeqtis uzrunvelsayofad, sanqciis 
xarisxi unda iyos gamovlenili darRvevis Sesaferisi. amasTan, 

                         
 
599 Ellis, Watson, 305-308. Reich, 69-70. 
600 qeraSvili s., 257.  
601 Ellis, Watson, 305-308. Reich, 58-59, 69-70. 
602 ix. `rasobrivi Tanasworobis direqtivis” me-15 muxli, `CarCo direqtivis” me-17 
muxli da `2006 wlis Sesworebuli direqtivis” 25-e muxli. wevri saxelmwifos mier 
efeqturi, proporciuli da damarwmunebeli sanqciis dawesebis valdebuleba aseve 
naxsenebia `rasobrivi Tanasworobis direqtivis” preambulaSi.  
603 CJEU–m erT-erT saqmeze ganmarta, rom wevri saxelmwifos pasuxismgbelobaa 
efeqturi sasamarTlo kontrolis ganxorcieleba, imgavarad, rom erovnuli 
samarTali Seesabamebodes evropuli kavSiris samarTals da uzrunvelyofdes 
direqtiviT garantirebuli uflebebis implementaciis SesaZleblobas. ix. iqve, 311. 
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daculi unda iqnes proporciulobis principi.604 direqtiva 
amavdroulad moiTxovs, rom sanqcia unda iyos Tanazomieri 
xasiaTis.605 rogorc Cans, CJEU erideba `efeqturi~ da 
`damarwmunebeli~ sanqciis Sinaarsis dakonkretebas. Tumca 

gansakuTrebulad sagulisxmoa CJEU-s myarad dadgenili praqtikis606 
midgoma, rom wevri saxelmwifos mier SerCeuli sanqcia - RonisZieba 
unda uzrunvelyofdes realur da efeqtur sasamarTlo dacvas. 
Sesabamisad, gansazRvrul sanqcias damsaqmebelze unda hqondes 
realurad Semakavebeli efeqti.607  
 
konkretulad SromiTi xelSekrulebis gaformebis valdebulebasTan 
dakavSirebiT, CJEU-m608 ganmarta, rom direqtiva ar gansazRvravs ra 
sanqciis romelime formas, aseve ar iTvaliswinebs damsaqmeblis 
valdebulebas, gaaformos SromiTi xelSekruleba diskriminaciis 
adresatTan. direqtiva diskriminaciis adresats – kandidats, rogorc 
aseTi, ar aniWebs SromiTi xelSekrulebis gaformebis moTxovnis 
uflebas.609 evropuli kavSiris direqtivebi ar adgens kontrahirebis 
iZulebas.610 aseT SemTxvevaSi, igi xelyofda wevri saxelmwifos mier 
uflebis aRdgenis meqanizmis gansazRvris diskrecias.611 Tumca, meore 
mxriv, sasamarTlo moiTxovs SerCeuli sanqciiT saxelmwifos mier 
uflebis aRdgenis saTanado meqanizmebis uzrunvelyofas.612  
 
zemoaRniSnulidan gamomdinare, direqtivebi wevr saxelmwifos 
aniWebs Tavisuflebas, SearCios direqtivebis miznis miRwevis 
uzrunvelmyofi Sesaferisi sanqcia. evropuli kavSiris samarTali ar 
moiTxovs sanqciis saxiT savaldebulo dasaqmebis gamoyenebas, Tumca 
qveyanam SeiZleba gaiTvaliswinos sanqciis es forma, radgan 
konkretuli sanqciis dadgena wevri saxelmwifos samarTlis 
prerogativaa. rac yvelaze metad mniSvnelovania, evropuli kavSiris 
samarTali gansazRvravs gamosayenebeli sanqciis qvakuTxeds -  igi 
unda iyos damarwmunebeli da damsaqmebelze unda hqondes realurad 
Semakavebeli efeqti. 
 

                         
 
604

 C Case 81/12, Asociaţia Accept v Consiliul Naţional pentru Combaterea Discriminării, 

ECLI:EU:C:2013:275. 
605 qeraSvili s., 257.  
606 ix. Case 14/83, Sabine von Colson and Elisabeth Kamann v Land Nordrhein-Westfalen, 

ECLI:EU:C:1984:153, Case 271/91, M. Helen Marshall v Southampton and South-West Hampshire Area 

Health Authority, ECLI:EU:C:1993:335, Case 177/88, Dekker.  
607 Ellis, Watson, 305-308. Reich, 58-59, 69-70. 
608

 Case 14/83, Von Colson.  
609 Ellis, Watson , 305-306. Reich 69-70. 
610 qeraSvili s., 257.  
611 Reich, 69-70. 
612 iqve, 58-59.  
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msgavsad evropuli kavSiris direqtivebisa, `damarwmunebeli sanqciis~ 
koncefcias iTvaliswinebs ILO-s standartebi. CEACR–s 
Camoyalibebuli aqvs sakuTari mkacri midgoma profesiuli kavSiris 
wevrobis niSniT ganxorcielebuli diskriminaciis samarTlebrivi 
Sedegis mimarT. misi ganmartebiT, (profesiuli kavSiris wevrobis 
niSniT) diskriminaciis amkrZalavi normis efeqturoba damokidebulia 
uflebis aRdgenis meqanizmebsa da saTanadod damarwmunebel 
sanqciebze.613 
 
marTalia, 111-e konvencia konkretulad ar saubrobs damarwmunebel 
sanqciaze, Tumca konvenciis me-2 muxli adgens SromiTi 
diskriminaciis amkrZalavi kanonmdeblobis fuZemdeblur mizans - 
diskriminaciis „aRmofxvras“614.615   
 
`diskriminaciis aRmofxvris~ arsi, mWidrodaa dakavSirebuli 
diskriminaciis samoqalaqosamarTlebriv SedegTan. konvenciidan 
gamomdinare, gasaTvaliswinebelia ori erTmaneTTan dakavSirebuli 
aspeqti: diskriminaciuli Sedegebis aRmofxvra da sanqciis 
damarwmunebeli efeqti samomavlo uflebis xelmyofis mimarT. CEACR-
is mixedviT, diskriminaciis adresati unda sargeblobdes uflebis 
aRdgenis Sesaferisi meqanizmebiT, romelsac aseve unda hqondes 
damarwmunebeli efeqti im pirTa mimarT, romlebic SesaZloa 
ganixilavdnen diskriminaciul praqtikaSi CarTvas. mag., 
kanonmdebloba, romelic iTvaliswinebs damcav debulebebs, Tumca 
diskriminaciul qmedebis sanacvlod mxolod kompensaciis gadaxdiT 
SemosazRvravs damsaqmeblis pasuxismgeblobas, ver uzrunvelyofs 
diskriminaciis adresatis saTanado dacvas.616 111-e konvenciis me-2 
muxlze dayrdnobiT, samxreT afrikis sakonstitucio sasamarTlom 
ganmarta, rom damsaqmeblisaTvis diskriminaciis msxverplis 
savaldebulo wesiT dasaqmebis dakisreba warmoadgens uflebis 
aRdgenis saTanado meqanizms diskriminaciis aRmofxvris 
miznebisaTvis.617  

                         
 
613 General Survey on the Fundamental Conventions, 79.  
614 inglisurad "elimination", frangulad "éliminer". 
615 „TiToeuli wevri, romlisTvisac ZalaSia winamdebare konvencia, kisrulobs 
valdebulebas, erovnuli pirobebisa da praqtikis Sesabamisi meTodebiT ganacxados 
da ganaxorcielos erovnuli politika, romlis mizania dasaqmebasa da saqmianobaSi 
Tanabari SesaZleblobebisa da mopyrobis xelSewyoba dasaqmebasa da saqmianobasTan 
dakavSirebuli nebismieri diskriminaciis aRmofxvris mizniT“. 
616 Beaudonnet, 157. 
617

 Jacques Charles Hoffman v. South African Airways saqmis Tanaxmad, mosarCele SerCevis 
procesis dasrulebisas miCneuli iqna yvelaze Sesaferis kandidatad aviakompaniis 
bortgamcileblis poziciaze. samedicino Semowmebis Sedegad, aseve dadasturda, 
rom misi janmrTelobis mdgomareoba srulad Seesabameboda mocemul pozicias. 
Tumca, vinaidan samedicino Semowmebam daadastura adamianis imunodeficitis 
virusiT (aiv infeqcia/Sidsi) kandidatis inficireba, damsaqmebelma uari ganacxada 
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rogorc wesi, uflebis samomavlo potenciuri xelmyofis mimarT 
`Semakavebeli efeqtis~ moxdena da `damarwmunebeli sanqciis~ 
daweseba ar warmoadgens samoqalaqo samarTlis mizans. igi ufro 
metad koncentrirebulia uflebriv restituciasa da kompensaciaze 
da naklebad iRwvis subieqtis samomavlo qcevis wesis Secvlisken. 
Tumca gansxvavebul mimarTulebas iZleva CJEU–s praqtika618 da ILO-s 
standarti `Semakavebeli efeqtisa~ da `damarwmunebeli sanqciis~ 
Sesaxeb. Camoyalibebuli doqtrinaluri midgomebi Riad usvams xazs 
mis mniSvnelobas SromiT urTierTobebSi Tanasworobis 
uzrunvelyofis sakiTxis mimarT.619 mcdaria mosazreba, rom 
damsaqmebelze zianis anazRaurebisa Tu gansazRvruli Tanxis 
dakisreba srulad moaxdens marTlsawinaaRmdego qmedebis 
kompensirebas. kompensaciis amgvar meqanizms mcire gavlena aqvs 
warsuli diskriminaciuli qmedebis SemdgomSi gameorebis 
SesaZleblobaze. arakeTilsindisieri damsaqmebeli finansur sanqcias 
aRiqvams, rogorc `gadasaxads~, romelic drodadro unda gadaixados 
imisaTvis, rom imoqmedos ise, rogorc mas surs.620 Sedegad, 
eWvgareSea, rom damsaqmeblis davaldebuleba, daasaqmos 
diskriminaciis adresati, warmoadgens diskriminaciis realurad 
aRmofxvrisa da Tanasworobis uzrunvelyofis erTaderT 
samarTlebriv garantias. swored aseTi samarTlebrivi SedegiT 
gamoixateba sanqciis `Semakavebeli efeqti~ da `damarwmunebeli~ 
xasiaTi. 
 
zemoT miTiTebuli Teoriuli midgoma erovnul samarTalSi 
saWiroebs Sesabamis praqtikul gamovlinebas – iuridiul wyaros, 
romlis safuZvelzec kandidati aRZravs samoqalaqo sarCels 
dasaqmebis davaldebulebis Sesaxeb. saqarTveloSi savaldebulo 
Zalis mqone 111-e konvencia iTvaliswinebs `diskriminaciis 
aRmofxvris~ normas. Tumca igi `programuli~ xasiaTis621 konvenciaa, 

                                                                           
 
kandidatis dasaqmebaze. samxreT afrikis sakonstitucio sasamarTlos daskvnis 
Tanaxmad, im mizniT, rom miRweul iqnes diskriminaciis arsebiTad aRmofxvra, 
mocemuli saqmis garemoebebis gaTvaliswinebiT uflebis aRmdgen saTanado 
meqanizmad miCneuli iqna damsaqmeblis davaldebuleba, rom mosarCele daasaqmos 
aviakompaniis bortgamcileblis poziciaze. ix. Beaudonnet, 158.       
618 ix. Case 14/83, Von Colson; Case 271/91, Marshall; Case 180/95, Draehmpaehl. 
619

 Ellis, Watson, 310. 
620

 Servais, 144. 
621 ILO–s konvenciebs Soris, maTi Sinaarsis gaTvaliswinebiT, ganasxvaveben rogorc 
standarts, romelic aRiarebs fundamentur principebsa da uflebebs, aseve e.w. 
programuli xasiaTis (anu xelSemwyob) standartebs da teqnikur standartebs. e.w. 
xelSemwyobi, anu programuli, xasiaTis konvenciebSi gadmocemulia sxvadasxva 
saxis zogadi miznebi, romelTa ratificirebis SemTxvevaSic, saxelmwifo 
valdebulia, uzrunvelyos maTi Sesruleba grZelvadiani samoqmedo politikis 
ganxorcielebiT. am saxis aqtebi aniWebs saxelmwifos Tavisuflebas, Tavad airCios 
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romelic gansazRvravs saxelmwifos valdebulebas, miiRos da 
ganaxorcielos diskriminaciis amkrZalavi da aRmomfxvreli 
saxelmwifo politika.622 konvenciis debulebebi ar miekuTvneba ILO-s 
konvenciis `TviTaRsrulebadi~ normis kategorias,623 Sesabamisad, 
masze, mag., SromiTi xelSekrulebis gaformebis moTxovnis dafuZneba 
SeuZlebelia. amdenad, Sesaswavlia qarTul samarTalSi arsebuli 
aRniSnuli moTxovnis sxva SesaZlo samarTlebrivi safuZvlebi, 
romlebic qvemoTaa ganxiluli.   
 
1.1.2 diskriminaciuli qmedebis Sedegebis aRmofxvris moTxovnis 
ufleba  
 
sssk-is 3632-e III muxlis Tanaxmad, pirs ufleba aqvs 
diskriminaciasTan dakavSirebuli sarCeliT moiTxovos 
diskriminaciuli qmedebis Sedegebis aRmofxvra. norma procesualuri 
xasiaTisaa, Tumca misi Sinaarsi SesaZloa moTxovnis 
materialursamarTlebriv safuZvlad warmoCindes. profesiuli 
kavSiris wevrobis niSniT diskriminaciasTan dakavSirebuli davis 
ganxilvisas, Tbilisis saqalaqo sasamarTlom daadastura, rom sssk-
Si mocemuli normidan gamomdinare, sasamarTlo uflebamosilia 
miiRos gadawyvetileba diskriminaciuli mopyrobis Sedegis 
aRmofxvris Sesaxeb. mocemul SemTxvevaSi, sasamarTlom 
diskriminaciuli mopyrobis Sedegis aRmofxvris Sesaxeb moTxovnis 
wardgenis SesaZlebloba daukavSira diskriminaciis faqtis dadgenis 
moTxovnis dakmayofilebas.624 sxvagvarad rom iTqvas, roca mxare 
iTxovs diskriminaciuli qmedebis Sedegebis aRmofxvras, man aseve 
unda waradginos moTxovna  diskriminaciis faqtis aRiarebis - 
dadgenis Sesaxeb.625 
 
sssk-is 3632-e III muxlidan gamomdinare, SeiZleba sul mcire imis 
mtkiceba, rom saqarTvelos samarTali cnobs diskriminaciis 
aRmofxvris moTxovnas. Tumca arc saproceso samarTali da arc 
materialuri samarTali ar azustebs, ras gulisxmobs am moTxovnis 
realizacia. swored am SemTxvevaSia gasaziarebeli `Semakavebeli 

                                                                           
 
dasaxuli miznis misaRwevad gasatarebeli Sesaferisi RonisZiebebi. ILO–s 
konvenciebis da aseve maTi debulebebis gansxvavebuli kategoriebis Sesaxeb ix. 
bodone q., 80-85. 
622 Servais, 143.  
623 CEACR-is Tanaxmad, TviTaRsrulebad normebs „saerTaSoriso xelSekrulebaSi 
warmoadgenen is debulebebi, romelTa pirdapiri gamoyenebac aris SesaZlebeli 
saxelmwifos mier aRniSnuli debulebis ganmaxorcielebeli Sesabamisi erovnuli 
kanonmdeblobis miRebis gareSe“. ix. bodone q., 57.  
624 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 29 
martis gadawyvetilebaSi saqmeze #2/11004-17.  
625 ix. winamdebare Tavis 3.3 paragrafi.  
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efeqtisa~ da `damarwmunebeli sanqciis~ doqtrinaluri idea. 
mosamarTlis mier diskriminaciis aRmofxvris koncefciis gaazreba 
diskriminaciisgan dacvis fundamenturi uflebis WrilSi unda 
moxdes. aRniSnul midgomas SesaniSnavad erwymis `keTilsindisierebis 
principis~ roli, rogorc mosamarTlis zemoqmedebis instrumenti 
samarTlis ganviTarebaze. keTilsindisierebis principi, misi 
`universalurobidan~ gamomdinare, gamoiyeneba individis qcevis 
adekvaturobis gansazRvrisas, mag., konkretulad winasaxelSekrulebo 
urTierTobaSi.626 ssk-is 115-e normis ZaliT, uflebis borotad 
gamoyenebis SemTxvevaSi, SesaZloa pirs daekisros calkeuli qmedebis 
ganxorcieleba – mag., savaldebulo Tanxmobis gacema.627 ssk-is me-8 III 
muxliT `zogadi keTilsindisierebis principis damkvidreba 
SesaZlebelia iqces samarTlis Semdgomi ganviTarebis mniSvnelovan 
instrumentad”.628 mosamarTles SeuZlia keTilsindisierebis princips 
daeyrdnos, rodesac kanonSi Sesatyvisi norma ar aris uSualod 
gaTvaliswinebuli da, Sesabamisad, mosamarTlem, samarTlis 
analogiaze dayrdnobiT, diskriminaciis aRmofxvris arsi axali 
faseulobebis - keTilsindisieri qcevis wesis dasamkvidreblad 
ganaviTaros. aRniSnuli SesaZlebelia ganxorcieldes samarTlis 
zogadi, fundamenturi principebis, maT Soris, diskriminaciis 
akrZalvisa da aRmofxvris, samarTlianobis da keTilsindisirebis 
principebis safuZvelze.629 keTilsindisierebis, samarTlianobisa da 
fundamenturi uflebebis safuZvelze samarTlis analogiis 
gamoyeneba, rogorc samarTlis ganviTarebis instrumenti, Tavis TavSi 
arsebiTad aerTianebs samarTlis zogad, anu konstituciis 
faseulobebidan gamomdinare principebs.630  
 
zemoT mocemuli argumentacia garkveulwilad Teoriuli daSvebaa. 
sagulisxmoa aseve is zogadi sirTuleebi, romelic 
diskriminirebuli kandidatis dasaqmebis davaldebulebas SeiZleba 
Tan axldes. am mxriv gasaTvaliswinebelia obieqturi garemoebebi, 
romlebic SesaZloa gamoricxavdnen ukanonod gaTavisuflebul 
dasaqmebulTan SromiTi urTierTobis gagrZelebas.631 
 
Tumca eWvgareSea, rom SromiTi diskriminaciis akrZalvis 
`samarTliani samarTali~632 sxvagvarad ver qmnis diskriminirebuli 
kandidatis interesis ganxorcielebis safuZvels, uzrunvelyos misi 
moTxovnis Seuferxebeli Sesruleba. erTi ram cxadia, 

                         
 
626 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 83-92. 
627 CaCava s., saqarTvelos samoqalaqo kodeqsis komentari, 115. 
628 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 95.  
629 iqve, 94-95. Sead. ssk-is me-5 II muxli.  
630 iqve, 94-96.  
631 detalurad ix. winamdebare Tavis 3.1.4 paragrafi.   
632 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 1-4. 
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winasaxelSekrulebo urTierTobis etapze diskriminaciis akrZalvis 
centraluri mizania swored diskriminaciuli niSniT dasaqmebaze 
uaris akrZalva da aRmofxvra. amdenad, diskriminaciuli niSniT 
xelSekrulebis gaformebaze uaris Sedegad xelyofili uflebis 
aRdgena, anu diskriminaciuli Sedegebis aRmofxvra SesaZlebelia 
mxolod diskriminaciis msxverplTan SromiTi xelSekrulebis 
gaformebiT. 
 
1.1.3 kontrahirebis iZuleba 
 
xelSekrulebis Tavisuflebis SezRudvasTan dakavSirebiT, 
SesaZlebelia garkveuli paralelebis gavleba ssk-is 319-e II da III 
muxlebiT633 gansazRvrul kontrahirebis iZulebis institutTan. 
kontrahirebis iZuleba gulisxmobs xelSekrulebis dadebis 
valdebulebas,634 anu piris iZulebas, dados xelSekruleba nebis 
ararsebobis SemTxvevaSi. kontrahirebis iZuleba, erTi mxriv, piris 
valdebulebas gansazRvravs, Seasrulos konkretuli moqmedeba, 
xolo, meore mxriv, im pirTa wres azustebs, romelsac aseTi saxis 
valdebuleba daekisreba.635 normis Sinaarsidan gamomdinare, 
SezRudulia misi moqmedebis sfero. 319-e muxli piris iZulebas 
kanoniT zustad gansazRvrul konkretul SemTxvevebs ukavSirebs - 
bazarze piris dominirebuli mdgomareoba da samewarmeo saqmianoba.636 
Tumca gasaTvaliswinebelia institutis mizani. kontrahirebis 
iZulebisas xdeba xelSekrulebis Tavisuflebis pozitiuri SezRudva. 
igi erTgvari gamonaklisia xelSekrulebis dadebis Tavisuflebis 
prinicipidan. xelSekrulebis Tavisuflebis SeboWviT mtkicdeba 
saxelSekrulebo Tanasworobis farglebi. pozitiuri SezRudva 
`susti mxaris~ dacvis interesebs emsaxureba.637 aq, pirvel yovlisa, 

                         
 
633 `Tu xelSekrulebis erT-erT mxares ukavia dominirebuli mdgomareoba bazarze, 
maSin saqmianobis am sferoSi mas ekisreba xelSekrulebis dadebis valdebuleba. 
mas ar SeuZlia kontrahents usafuZvlod SesTavazos xelSekrulebis araTanabari 
pirobebi.~ `im pirebs, romlebic arasamewarmeo miznebisaTvis an saarsebo 
moTxovnilebaTa dasakmayofileblad iZenen an sargebloben qonebiTa da 
momsaxurebiT, dausabuTeblad ar SeiZleba eTqvaT uari xelSekrulebis dadebaze, 
Tuki xelSekrulebis meore mxare moqmedebs Tavisi samewarmeo saqmianobis 
farglebSi~. 
634 Wanturia l., samoqalaqo kodeqsis komentari, wigni mesame, Wanturia l., zoiZe b., 
niniZe T., Sengelia r., xecuriani j., (red,), 2001, 62-65.  
635 jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqalaqo samarTalSi, 
sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, iv. 
javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 
fakulteti, Tbilisi, 2016, 162-163, 
http://press.tsu.ge/data/image_db_innova/disertaciebi_samartali/sergi_jorbenadze.pdf [25.12.2018].  
636 gelaSvili i., 7. saqarTvelos samoqalaqo kodeqsis komentari <www.gccc.ge>, 2016, 
muxli 319, 7 [06.02.2018]. 
637 jorbenaZe s., 166.   

http://press.tsu.ge/data/image_db_innova/disertaciebi_samartali/sergi_jorbenadze.pdf
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igulisxmeba momxmarebeli. Tumca norma `sust mxared~ SesaZloa 
zogadad moiazrebdes individs, romlis interesebi arsebiTad 
ilaxeba – mag., kandidati damsaqmebelTan urTierTobaSi. `susti 
mxaris~ dacviT ki, norma samarTlis socialur funqcias exmianeba.638 
Sesabamisad, kandidatis, dasaqmebulis diskriminaciisgan dacvis 
fundamenturi ufleba Tavsebadia kontrahirebis iZulebis 
samoqalaqosamarTlebrivi regulirebis mizanTan.  
 
319-e II muxli xelSekrulebis dadebis valdebulebas zogadad 
gansazRvravs bazarze dominirebuli mdgomareobis mqone piris 
mimarT. Tumca igi amavdroulad SesaZloa konkretul pirTan – 
kandidatTan mimarTebiT bunebrivad dominirebul mdgomareobaSi myof 
pirs avaldebulebdes xelSekrulebis gaformebas yvelasTan Tanabari 
pirobebiT, samarTlianobaze dayrdnobiT, diskriminaciis gareSe.639   
 
319-e III muxli vrceldeba samewarmeo subieqtze, romelic Tavisi 
samewarmeo saqmianobis farglebSi moqmedebs. mocemuli danawesiT ar 
aris aucilebeli, pirs ekavos dominirebuli mdgomareoba bazarze, 
aramed sakmarisia igi eweodes samewarmeo saqmianobas.640 Tavis mxriv, 
SromiTsamarTlebrivi urTierTobis specifikis gaTvaliswinebiT, 
gaumarTlebelia normis daviwroeba mxolod mewarme subieqtis 
mimarT, rameTu diskriminaciuli aqti SesaZloa igive warmatebiT 
aramewarme damsaqmebelmac ganaxorcielos. ganmsazRvrelia is 
garemoeba, rom 319-e III muxliT kontrahirebis iZuleba moqmedebs im 
`susti mxaris~ mimarT, romelic urTierTobaSi erTveba 
arasamewarmeo miznebisaTvis an Tundac saarsebo moTxovnilebaTa 
(anazRaurebis miReba) dasakmayofileblad. 319-e III muxlidan 
gamomdinare, klasikur SemTxvevaSi, xelSekrulebis dadebis 
valdebuleba ekisreba mewarmes momxmareblis winaSe da ara im 
pirebTan, romlebic samewarmeo mizniT iZenen an sargebloben 
produqciiT.641 normis es zogadi winapiroba Tavsebadia 
SromiTsamarTlebriv urTierTobaSi damsaqmebelsa da kandidats 
Soris arsebuli urTierTobis arsTan.  
 
kontrahirebis iZulebiT SeboWili piri qmedebis ganxorcielebis 
valdebulebas iZens.642 mag., SromiTsamarTlebriv urTierTobis 
konteqstSi rom gaanalizdes, damsaqmeblis survili (neba) pirTa 
ganusazRvreli wris mimarT misi saqmianobis dawyebis momentidanvea 
gamovlenili, rac mas xelSekrulebis dadebis valdebulebiT boWavs. 

                         
 
638 gelaSvili i., 7. 
639 iqve, 8. 
640 iqve. 
641 iqve. 
642 jorbenaZe s., 165. 
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mocemul SemTxvevaSi, kontrahirebis iZuleba efuZneba damsaqmeblis 
mier nebis gamovlenas konkretul poziciaze piris dasaqmebis 
Sesaxeb. kontrahirebis iZulebisas aucilebelia, aseTi qmedebis 
ganxorcielebis survili modiodes swored im pirisgan 
(damsaqmebeli), romelic iRebs Sesabamis valdebulebas. 
kontrahirebis iZulebis arsi xelSekrulebis dadebamde mxaris 
valdebulebaa, dados xelSekruleba. ufro konkretulad rom iTqvas, 
mxare winaswar unda acnobierebdes, rom mas diskriminaciuli 
gadawyvetilebis miRebis SemTxvevaSi daekisreba pasuxismgebloba 
xelSekrulebis dadebisgan Tavis SekavebisTvis.643 xelSekrulebis 
dadebis valdebulebis darRveva marTlsawinaaRmdego moqmedebaa da 
misi damrRvevi SeiZleba sasamarTlos wesiT iqnes iZulebuli, dados 
xelSekruleba. kontahirebis iZuleba gulisxmobs ra xelSekrulebis 
dadebis valdebulebas, am valdebulebas Seesabameba meore mxaris 
ufleba, moiTxovos xelSekrulebis dadeba.644 
 
erTmaneTisgan gamijnulia winasaxelSekrulebo urTierToba da 
kontrahirebis iZuleba. es ori instituti ar aris erTmaneTis 
analogi. kontrahirebis iZuleba gamomdinareobs kanonidan, Tumca ar 
aris winasaxelSekrulebo urTierTobis saxe. misi warmoSobis 
safuZveli mxolod kanonia, romelic yvela calkeul SemTxvevaSi 
SeiZleba sxvadasxva Sinaarsis matarebeli iyos.645 mocemul 
SemTxvevaSi misi warmoSobis safuZvlad diskriminaciis amkrZalavi 
kanoni SeiZleba CaiTvalos.  
 
diskriminaciis Sedegad xelSekrulebis dadebis moTxovnasa da 
iZulebiT kontrahirebas Soris Tavsebadobis mtkiceba 
garkveulwilad bundovania. zogadad, amgvari samarTlebrivi 
ganviTareba hipoTezurad JRers ssk-Si an Tundac sSk-Si Sesabamisi 
dazustebis gareSe. Tumca, erTi mxriv, diskriminaciis akrZalvis da, 
meore mxriv, xelSekrulebis Tavisuflebis SezRudvis am 
samoqalaqosamarTlebrivi meqanizmis miznebs Soris Tanxvedra 
aSkaraa. iZulebiTi kontrahirebis gziT saxelSekrulebo 
Tavisuflebis SezRudvis miznebi – sajaro interesis dacva, `susti 
mxaris~ minimaluri dacva da saxelSekrulebo samarTlianobis 
miRweva - urTierTkavSirSia diskriminaciisgan dacvis fundamenturi 
uflebis miznebTan. 319-e muxlze msjelobisas udavoa, rom 
xelSekrulebis SezRudva vrceldeba ara mxolod eqskluziurad 
samoqalaqosamarTlebriv, aramed mTlianad kerZosamarTlebriv 
urTierTobaze, maT Soris, SromiT urTierTobazec.646 yovelive 

                         
 
643 iqve, 163, 171, 180. 
644 Wanturia l., samoqalaqo kodeqsis komentari, wigni mesame, 63-65. 
645 jorbenaZe s., 182-184 
646 gelaSvili i., 5. 
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zemoaRniSnulidan gamomdinare, kontrahirebis iZuleba SesaZloa 
Sefasdes diskriminirebul kandidatTan xelSekrulebis dadebis 
Sesaxeb moTxovnis alternatiul safuZvlad. 
  
qvemoT ganxilulia sxva samoqalaqo moTxovnebi, romelTa 
praqtikuli ganxorcieleba qarTuli samarTlebrivi sivrcisTvis 
ufro realurad Cans. 
 
1.2 zianis anazRaurebis moTxovnis ufleba  
 
pirveladi moTxovnis (xelSekrulebis dadeba) realizaciis 
SeuZleblobisas, kandidats SeuZlia moiTxovos zianis anazRaureba. 
zianis anazRaurebis moTxovnis Sesaxeb msjelobisas, upirvelesad, 
unda dadgindes aRniSnuli moTxovnis samarTlebrivi safuZveli. 
 
ssk-is me-8 III muxliT ganmtkicebulia, rom „samarTlebrivi 
urTierTobis monawileni valdebulni arian keTilsindisierad 
ganaxorcielon TavianTi uflebebi da movaleobani“. miTiTebuli 
norma awesebs damsaqmeblis valdebulebas, ar daarRvios Tanabari 
mopyrobis wesi SromiTi xelSekrulebis dadebisken mimarTul 
qmedebaTa ganxorcielebisas. ssk-is 115-e muxlidan gamomdinare, 
damsaqmeblis samoqalaqo ufleba - gaaformos dasaqmebulTan 
SromiTi xelSekruleba - unda ganxorcieldes marTlzomierad. ufro 
konkretulad, ssk-is 316-e II muxlis Tanaxmad, `Tavisi Sinaarsisa da 
xasiaTis gaTvaliswinebiT valdebuleba SeiZleba yovel mxares 
akisrebdes meore mxaris uflebebisa da qonebisadmi gansakuTrebul 
gulisxmierebas.~ sSk-is me-2 III da IV muxlebiT ganmtkicebuli 
Tanabari mopyrobis valdebuleba ki, damsaqmebels akisrebs 
kandidatis uflebebisadmi gansakuTrebul gulisxmierebas. e.w. 
gulisxmierebis valdebuleba icavs sxva piris absolutur 
uflebebs,647 maT Soris, Tanasworobis fundamentur uflebas. ssk-is 
317-e II muxlis Tanaxmad, „316-e muxliT gaTvaliswinebuli 
movaleobebiT valdebuleba SeiZleba xelSekrulebis momzadebis 
safuZvelzec warmoiSvas“. amdenad, 316-e II muxlis ZaliT, 
damsaqmebeli da kandidati samarTlebrivad ganixilebian, rogorc 
„xelSekrulebis mxareebi“.648 Sedegad, „gulisxmierebis“ valdebuleba 

                         
 
647 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 153, Semdgomi miTiTebiT: CaCava s., moTxovnebis da 
moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 119.  
648 culpa in contrahendo, ix. iqve, 154, Semdgomi miTiTebiT: kereseliZe T., Sromis 
xelSekrulebis dadebamde damsaqmeblis mier kandidatisTvis dasmuli 
diskriminaciuli SekiTxvis samarTlebrivi Sedegebi, 221; sturua n., zianis 
anazRaureba winasaxelSekrulebo valdebulebis darRvevisas Sromis samarTalSi, 
Sromis samarTali, zaaliSvili v., (red.), statiaTa krebuli I, 2011, 269. 
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warmoadgens saxelSekrulebo (araZiriTad) valdebulebas da misi 
darRveva zianis anazRaurebis movaleobas warmoSobs.649 
 
dasaqmebis etapze mxareebs Soris saxelSekrulebo urTierTobis 
ararsebobis gamo, sarCelis aRZvris alternatiul safuZvels 
warmoadgens deliqti.650 „gulisxmierebis“ valdebulebis dacvis 
obieqti deliqturi moTxovnis zogadi safuZvliT dacul sikeTes 
emsgavseba, da Sesabamisad, moicavs ssk-is 992-e muxlis regulirebis 
sferos.651 miTiTebuli normis mixedviT, „piri, romelic sxva pirs 
marTlsawinaaRmdego, ganzraxi an gaufrTxilebeli moqmedebiT 
miayenebs zians, valdebulia aunazRauros mas es ziani.“ saqarTvelos 
uzenaesi sasamarTlos ganmartebiT, zianis mimyeneblis bralis 
arsebobasTan erTad, deliqturi valdebulebis warmoSobis erT-erTi 
piroba aris zianis mimyeneblis qmedebis aramarTlzomiereba, rac 
SeiZleba gamoixatos dazaralebulis subieqturi uflebebis 
darRvevaSi. ssk-is 992-e muxlidan gamomdinare, anazRaurebas 
eqvemdebareba nebismieri ziani, miyenebuli piris pirovnebisa an 
qonebisaTvis. zianis qveS, pirvel yovlisa, igulisxmeba, 
dazaralebulis subieqturi samoqalaqo uflebebis darRvevis 
qonebrivi Sedegebi. amasTan, Tavad darRveuli uflebebi SeiZleba 
iyos rogorc qonebrivi, ise piradi xasiaTis.652 
 
zemoaRniSnulidan gamomdinare, winasaxelSekrulebo urTierTobisas 
zianis anazRaurebis moTxovnis safuZvels warmoadgens ssk-is 316-e II 
muxli an deliqti. es iseTi SemTxvevaa, rodesac arsebobs ramdenime 
samarTlebriv safuZvelze dafuZnebuli erTi moTxovna. sxvadasxva 
samarTlebriv safuZvelze warmoSobil moTxovnas gaaCnia identuri 
mizani. Sesabamisad, saubaria moTxovnis safuZvelTa alternatiul 
konkurenciaze. igi saxezea, rodesac erTi da igive moTxovna 
ramdenime moTxovnis safuZvlis winapirobas erTdroulad Seesabameba 
da misi dafuZneba TiToeul maTganze dayrdnobiTaa SesaZlebeli. 
aseT SemTxvevaSi, erTi da igive samarTlebrivi Sedegi (anu moTxovna) 
erTdroulad ramdenime moTxovnis safuZvliT warmoiSoba. moTxovnis 
safuZvelTa konkurenciisas samarTlebrivi safuZvlis moTxovnasTan 
misadageba sasamarTlos valdebuleba da kompentenciaa. vinaidan 
arsebobs samoqalaqo kanonmdeblobiT gansakuTrebuli dacvis qveS 

                         
 
649 iqve, Semdgomi miTiTebiT: CaCava s., moTxovnebis da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, 119-120. 
650 iqve, Semdgomi miTiTebiT: Skidmore, 430. 
651 iqve, Semdgomi miTiTebiT: CaCava s., moTxovnebis da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, 114-119 
652 iqve, Semdgomi miTiTebiT: saqarTvelos uzenaesi sasamarTlos rekomendaciebi 
samoqalaqo samarTlis sasamarTlo praqtikis problematur sakiTxebze, 
„saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika samoqalaqo saqmeebTan 
dakavSirebiT“, Tbilisi, 2007 wlis 25 ivlisi, 76-77.  
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myofi piri - dasaqmebuli (kandidati), sasamarTlom am 
ukanasknelisTvis upiratesad xelsayreli safuZveli unda 
SearCios.653 
 
1.2.1 xelSekrulebis dasadebad gaweuli xarjebis anazRaureba 
 
diskriminirebuli kandidatis zianis anazRaurebis moTxovnis ufleba 
moicavs SromiTi urTierTobis warmoSobis mizniT mis mier gaweuli 
xarjebis anazRaurebas.654 ssk-is 317-e III muxlis Tanaxmad, 
„molaparakebis monawiles SeuZlia meore monawiles mosTxovos im 
xarjebis anazRaureba, romlebic man gaswia xelSekrulebis 
dasadebad, magram es xelSekruleba meore monawilis braleuli 
moqmedebis Sedegad ar dadebula“. aRniSnuli xarji gulisxmobs 
nebismier danaxarjs, rac kandidatma gaswia konkretul vakansiasTan 
dakavSirebiT. igi SeiZleba moicavdes rogorc umniSvnelo - mag., 
safosto xarjebs,655 aseve SedarebiT mniSvnelovan - mag., 
transportirebis xarjs. umetes SemTxvevaSi, vakansiaze aplikaciis 
xarji aris umniSvnelo odenobis da igi zogadad miCneulia 
simbolur sanqciad.656 sainteresoa, rom germaniis kanonmdeblobis 
magaliTze, CJEU-m es sanqcia evropuli kavSiris direqtivis 
miznebisaTvis arasakmarisad aRiara.657 CJEU-s ganmartebiT,658 
nominaluri odenobis (mag., vakansiaze kandidatis mier ganacxadis 
SetanasTan dakavSirebuli xarjebi) kompensacia ar Seesabameba 
direqtivis efeqturi implementaciis Sesaxeb moTxovnas.659 
  
1.2.2 materialuri zianis anazRaureba 
 
diskriminaciuli qmedebidan gamomdinare materialuri zianis 
anazRaurebis moTxovnis ufleba yvelaze metad gavrcelebuli 
samarTlebrivi sanqciaa. zogierT SemTxvevaSi, sazRvargareTis 
qveynebSi kanoni gamoricxavs SromiTi xelSekrulebis dadebis 
moTxovnis uflebas da mis nacvlad uSvebs kompensaciis gadaxdis 

                         
 
653 iqve, 155, Semdgomi miTiTebiT: CaCava s., moTxovnebis da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, 21-27. 
654 iqve, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of Discrimination in Employment, 

471.     
655 iqve, Semdgomi miTiTebiT: Weiss M., Schmidt M., Federal Republic of Germany, International 

Encyclopedia for Labour Law and Industrial Relations, Blanpain R. (Ed.), Vol.6, The Hague/London/Boston, 

Kluwer Law International, 2000, 72. 
656 iqve.  
657 iqve, 156, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of Discrimination in 

Employment, 471. Bercusson, 490.  
658

 Case 14/83, Von Colson.  
659 Ellis, Watson, 305-306. CJEU-m erT-erT saqmeze aseve uaryo sanqciis simboluri 
xasiaTi. sasamarTlos SexedulebiT, simboluri sanqcia ar Seesabameba `CarCo 
direqtivis~ sworad da efeqturad implementaciis arss. Case 81/12, Accept.  
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valdebulebas.660 winasaxelSekrulebo urTierTobaSi 
diskriminaciuli qmedebidan gamomdinare materialuri zianis 
anazRaurebis moTxovnis ufleba unda Sefasdes, rogorc SromiTi 
xelSekrulebis dadebis moTxovnis alternativa.   
 
materialuri zianis anazRaurebis moTxovnis wardgenis 
SesaZleblobas aRiarebs sssk661 da `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanoni662 - nebismier pirs, romelic 
Tavs diskriminaciis msxverplad miiCnevs, ufleba aqvs, moiTxovos 
materialuri zianis anazRaureba. 
 
kandidati uflebamosilia moiTxovos zianis anazRaureba 
valdebulebiTi samarTlis zogadi principidan gamomdinare.663 ssk-is 
411-e muxlis Tanaxmad, „ziani unda anazRaurdes ara mxolod 
faqtobrivad damdgari qonebrivi danaklisisTvis, aramed miuRebeli 
SemosavlisTvisac. miuReblad iTvleba Semosavali, romelic ar 
miuRia pirs da romelsac igi miiRebda, valdebuleba jerovnad rom 
Sesrulebuliyo“. ssk-is 412-e muxlidan gamomdinare „anazRaurebas 
eqvemdebareba mxolod is ziani, romelic movalisaTvis winaswar iyo 
savaraudo da warmoadgens zianis gamomwvevi moqmedebis uSualo 
Sedegs“. 
 
mocemul SemTxvevaSi, problemuria zianis odenobis gansazRvra. ssk-
is 414-e muxlis Sesabamisad, „zianis odenobis gansazRvrisas 
mxedvelobaSia misaRebi is interesi, romelic kreditors hqonda 

                         
 
660 rogorc winamdebare Tavis 1.1 paragrafSi aRiniSna, zogierTi evropuli qveynis 
kanonmdebloba ar aRiarebs savaldebulo wesiT dasaqmebis moTxovnas, Tumca 
diskriminirebul kandidats ufleba aqvs moiTxovos zianis anazRaureba. germaniis 
„Tanaswori mopyrobis zogadi aqtis“ me-15 I muxlis mixedviT, diskriminaciuli 
mopyrobis akrZalvis darRvevis SemTxvevaSi, damsaqmebeli pasuxismgebelia 
aRniSnuli darRvevidan gamomdinare zianis anazRaurebaze. SveliZe z., SromiTi 
diskriminaciis samoqalaqo samarTliT mowesrigebuli samarTlebrivi Sedegebi, 156, 
Semdgomi miTiTebiT: Lingeman, Steinau-Steinrück, Mengel, 132. 
661 3632-e muxlis Tanaxmad, nebismier pirs, romelic Tavs diskriminaciis msxverplad 
miiCnevs, ufleba aqvs, sasamarTloSi Seitanos sarCeli da moiTxovos moraluri 
an/da materialuri zianis anazRaureba.  
662 me-10 I muxlis Tanaxmad, `nebismier pirs, romelic Tavs diskriminaciis 
msxverplad miiCnevs, ufleba aqvs, sasamarTloSi Seitanos sarCeli im 
piris/dawesebulebis winaaRmdeg, romelmac, misi varaudiT, mis mimarT 
diskriminacia ganaxorciela, da moiTxovos moraluri an/da materialuri zianis 
anazRaureba~. 
663

 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 156, Semdgomi miTiTebiT: Miskulin D. K., Republic of Croatia, Labor 

and Employment Law in the New EU Member and Candidate States, Reitz A., (Ed.), Section of International 

Law American Bar Association, 2007, 82. Petrovic T., Habić J., Slovenia, Labor and Employment Law in the 

New EU Member and Candidate States, Reitz A., (Ed.), Section of International Law American Bar 

Association, 2007, 351. 
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valdebulebis jerovani Sesrulebis mimarT. zianis odenobis 
dasadgenad gaTvaliswinebul unda iqnes xelSekrulebis Sesrulebis 
dro da adgili“. sasamarTlom SesaZlebelia mxedvelobaSi miiRos 
gamocxadebuli vakansiis kategoria, samuSaos xasiaTi, potenciurad 
msgavsi xasiaTis mqone samuSaoebis xangrZlivobis saSualo odenoba. 
zianis odenobis gansazRvrisas SeiZleba gaTvaliswinebul iqnes 
gamosacdeli vadis maqsimaluri odenoba - 6 Tve.664 Tu konkretuli 
pozicia Seesabameba sSk-is me-6 I2 muxlSi CamoTvlil gansazRvruli 
vadis samuSao kategoriebs,665 logikuria, rom materialuri zianis 
maqsimaluri odenoba SeizRudos erT wlamde. sasamarTlom unda 
gaiTvaliswinos anazRaurebis odenoba, romelsac miiRebda piri 
diskriminaciuli niSniT uaryofil poziciaze dasaqmebis SemTxvevaSi. 
 
zemoT ganxiluli `Semakavebeli efeqtisa~ da `damarwmunebeli 
sanqciis~ koncefcia, bunebrivia, gasaTvaliswinebelia materialuri 
zianis anazRaurebis konteqstSic. `2006 wlis Sesworebuli 
direqtivis~ Tanaxmad, `wevri saxelmwifo valdebulia mis erovnul 
samarTlebriv sistemaSi danergos iseTi meqanizmebi, romelic 
aucilebelia realuri da efeqturi kompensaciis an reparaciis 
uzrunvelsayofad, rogorc amas wevri saxelmwifo gansazRvravs 
sqesobrivi niSniT diskriminirebuli piris danakargisa da miyenebuli 
zianisTvis, imgvarad, rom igi iyos damarwmunebeli da proporciuli 
miyenebuli zianisTvis.~ CJEU-s ganmartebis mixedviT,666 Tu wevri 
saxelmwifo Sejerda konkretuli sanqciis formaze, rogoricaa 
kompensacia, igi unda iyos miyenebuli zianis adekvaturi.667 
kompensacia unda uzrunvelyofdes realur da efeqtur sasamarTlo 
dacvas da mas damsaqmebelze unda hqondes realuri Semakavebeli 
efeqti.668 amdenad, miyenebuli zianis anazRaureba fuladi 
kompensaciis formiT unda emsaxurebodes or mizans: miyenebuli 
zianis proporciulad anazRaureba da `damarwmunebeli~ - 
`Semakavebeli~ efeqti. 
 
sainteresoa evropuli kavSiris samarTlis midgoma, SesaZlebelia Tu 
ara kanonmdebloba gansazRvravdes asanazRaurebeli zianis - 
kompensaciis maqsimalur odenobas. CJEU–m uaryo erovnuli 
kanonmdeblobiT kompensaciis maqsimaluri limitis gansazRvris 

                         
 
664 sSk-is me-9.1 muxlis mixedviT, Sesasrulebel samuSaosTan piris Sesabamisobis 
dadgenis mizniT, mxareTa SeTanxmebiT, dasaqmebulTan SesaZlebelia mxolod 
erTxel daidos SromiTi xelSekruleba gamosacdeli vadiT araumetes 6 Tvisa. 
SromiTi xelSekruleba gamosacdeli vadiT ideba mxolod werilobiTi formiT. 
665 ix. 394-e sqolioSi mocemuli 1 wlamde xelSekrulebis gaformebis 
kanonmdeblobiT gansazRvruli safuZvlebi.  
666

 Case 14/83, Von Colson.  
667

 Ellis, Watson, 305-306.   
668 ix. Case 180/95, Draehmpaehl.  
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SesaZlebloba,669 radganac winaswar apriori SeuZlebelia Sefasdes 
realuri Tanaswrobis uzrunvelsayofad Tu ramdenad adekvaturia 
kompensacia damdgari danakargisa da zianisTvis.670 odnav 
mogvianebiT,671 sasamarTlom garkveulwilad Secvala Tavisi midgoma 
kompensaciis maqsimalur limitTan dakavSirebiT. CJEU–s ganmartebiT, 
dasaSvebia kompensaciis maqsimaluri zRvaris dadgena iseTi 
prezumfciis daSvebisas, rodesac kandidati ver daikavebda vakantur 
pozicias diskriminaciis ararsebobis SemTxvevaSic. anu kompensaciis 
maqsimaluri odenoba kanonmdeblobiT SeiZleba dawesdes im 
kandidatebis SemTxvevebze, romlebTanac SromiTi xelSekruleba ar 
gaformdeboda gamovlenili diskriminaciis miuxedavad, vinaidan 
SerCeuli pirs gaaCnia ufro maRali kvalifikacia. sasamarTlos 
SexedulebiT, gamovlenili diskriminaciis miuxedavad, SerCevis 
procesidan amoricxvis Sedegad aseT kandidatebs ar ganucdiaT igive 
saxis ziani, rogoric, mag., dafiqsirda im kandidatebis mimarT, 
romlebTan gaformdeboda xelSekruleba diskrimianciis ararsebobis 
SemTxvevaSi. Sesabamisad, erTaderTi ziani aseTi kandidatisaTvis 
aris is, rom mag., sqesis niSniT diskriminaciis Sedegad ar moxda 
maTi kandidaturis gaTvaliswineba SerCevis procesSi. CJEU-s 
Tanaxmad, gonivrulia, wevrma qveynebma daaweson sakanonmdeblo 
prezumfcia, rom miyenebuli ziani aseTi kandidatisTvis ar 
aRematebodes sami Tvis xelfass. aRniSnulTan dakavSirebiT, 
damsaqmeblis, romelic flobs yvela wardgenil aplikacias, 
mtkicebis tvirTs unda warmoadgendes imis dadastureba, rom 
kandidati mainc ver daikavebda vakantur pozicias diskriminaciis 
ararsebobis SemTxvevaSic.672 
  
CJEU-s mier Camoyalibebuli midgomebis garkveuli gamovlinebaa `2006 
wlis Sesworebuli direqtivis~ me-18 muxli, romlis Tanaxmadac, 
kompensacia `ar unda iyos SezRuduli winaswar gansazRvruli 
maqsimaluri limitiT. gamonaklisia SemTxveva, roca damsaqmebels 
SeuZlia daamtkicos, rom kandidatisTvis diskriminaciis Sedegad 
miyenebuli erTaderTi ziani gamoixateba imiT, rom damsaqmebelma ar 
gaiTvaliswina [ar Seafasa] kandidatis ganacxadi”.  
 
qarTul samarTalSi ar gvxdeba gansxvaveba zianis anazRaurebis 
farglebSi misakuTvnebeli odenobis Sesaxeb. aRniSnul sakiTxTan 
dakavSirebuli davis ganxilvisas srulad aris gasaziarebeli 

                         
 
669

 Bernard, 159-160.  
670

 Case 271/91, Marshall, Ellis, Watson, 307-308. 
671

 Case 180/95, Draehmpaehl.  
672 zogierTi avtoris SexedulebiT, sasamarTlos es midgoma ewinaaRmdegeba imave 
sasamarTlos mier gansazRvrul wesrigs, rom kompensacia unda iyos konkretul 
garemoebaSi miyenebuli zianis adekvaturi. Ellis, Watson, 308-309. 
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evropuli kavSiris samarTlis zemoT ganxiluli midgoma. bunebrivia, 
kompensaciis odenoba SeiZleba iyos ufro naklebi, Tu damsaqmebeli 
daamtkicebs, rom diskriminirebuli kandidati mainc ver daikavebda 
vakantur pozicias diskriminaciis ararsebobis SemTxvevaSic.   
 
1.2.3 aramaterialuri (moraluri) zianis anazRaureba 
 
diskriminaciuli qmedebis Sedegad, mosarCeles, materialur zianTan 
erTad an mis gareSe, SeuZlia moiTxovos moraluri zianis 
anazRaureba. sssk-is 3632-e muxlis da `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ kanonis me-10 I muxlis Tanaxmad, diskriminaciis 
adresati aseve uflebamosilia moiTxovos moraluri zianis 
anazRaureba.  
 
Sromis samarTlis doqtrina aRiarebs pasuxismgeblobas 
diskriminaciuli mopyrobis Sedegad damdgar aramaterialur 
(moralur) zianze.673 Tu damsaqmeblis diskriminaciulma qmedebam 
gamoiwvia kandidatis pativisa da Rirsebis Selaxva (ssk-is me-18 
muxli)674 an janmrTelobis dazianeba (ssk-is 413-e muxli), aseT 
SemTxvevaSi, kandidats warmoeSoba araqonebrivi zianis anazRaurebis 
moTxovnis ufleba. ssk-is me-18 II muxli iTvaliswinebs ra piris 
Rirsebis xelyofisgan dacvas, igi aris zogadi pirovnuli uflebis 
dacvis samoqalaqosamarTlebrivi safuZveli. araqonebrivi zianis 
anazRaurebis moTxovna SesaZlebelia dadges damoukideblad, ssk-is 
me-18 II muxlis gamoyenebiT an deliqturi valdebulebis 
momwesrigebel ssk-is 992-e muxlTan urTierTkavSirSi. ssk-is me-18 II 
muxli miCneulia, rogorc erTgvari damakavSirebeli xidi Sesabamis 
kanonSi dacul pirovnul uflebasa da mis samoqalaqosamarTlebriv 
dacvas Soris.675 
 
moraluri ziani unda anazRaurdes rogorc fsiqikuri tkivilisTvis 
(janmrTelobis dazianebisaTvis), aseve pativisa da Rirsebis 
SelaxvisTvis.676 politikuri niSniT samsaxuridan daTxovnis saqmeze 
saqarTvelos sasamarTlom daakmayofila moraluri zianis 

                         
 
673

 Schmidt F., 158. 
674 ix. SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 157, Semdgomi miTiTebiT: kereseliZe T., Sromis 
xelSekrulebis dadebamde damsaqmeblis mier kandidatisTvis dasmuli 
diskriminaciuli SekiTxvis samarTlebrivi Sedegebi.  
675 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 138-158. 
676 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 157, Semdgomi miTiTebiT: Müller-Bonanni T., Labor and Employment 

Law in Germany, International Labor and Employment Law, Berkowitz P., Reitz Etgen A., Müller-Bonanni 

T., (Ed.), Second Edition, Volume I (Europe), United States of America, American Bar Association, 2008, 

118. 
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anazRaurebis Sesaxeb moTxovna da aRniSna, rom moralur zians 
iwvevs diskriminaciis Sedegad mosarCelis mier sulieri da 
moraluri tkivilis gancda. sasamarTlos SexedulebiT, moraluri 
zianis miyeneba SeiZleba ukavSirdebodes rogorc uSualod 
diskriminaciul mopyrobas, aseve moraluri ziani SesaZloa dadges 
mogvianebiT, xangrZlivi umuSevrobis mdgomareobis, aqtiuri 
cxovrebis SeuZleblobis, cxovrebis wesis da riTmis Secvlis, 
daTrgunulobis, gaurkvevlobis, cxovrebis xalisis daqveiTebis, 
nervuli daZabulobis, arasrulfasovnebis kompleqsis da sxva 
faqtorebis gaTvaliswinebiT. sagulisxmoa is garemoebac, rom 
araqonebrivi ziani, Tavisi bunebiT, ar warmoadgens 
dazaralebulisTvis raime materialuri danaxarjis kompensaciis 
wyaros. igi miecema dazaralebuls sulieri tanjvis 
sakompensaciod.677 
 
germaniis „Tanaswori mopyrobis zogadi aqtis“ me-15 II muxlis 
Tanaxmad, rodesac diskriminaciuli mopyrobis Sedegad miyenebuli 
ziani ar moicavs materialur zarals, kandidats ufleba aqvs 
moiTxovos Sesaferisi fuladi anazRaureba.678 imave muxlis mixedviT, 
aramaterialuri zianis anazRaureba ar unda aWarbebdes sami Tvis 
saxelfaso anazRaurebas, im SemTxvevaSi, Tu diskriminaciisagan 
Tavisufali arCevanis pirobebSic ki, piri ar iqneboda 
daqiravebuli.679 aq igulisxmeba is xelfasi, romelsac kandidati 
miiRebda gamocxadebul vakansiaze dasaqmebis SemTxvevaSi. aRniSnuli 
normidan gamomdinare, aramaterialuri zianis odenoba SezRudulia 
sami Tvis anazRaurebiT im pirisaTvis, romelTanac diskriminaciuli 
mopyrobis miuxedavad, kandidatis kvalifikaciidan gamomdinare, 
damsaqmebeli mainc ar gaaformebda SromiT xelSekrulebas. 
aramaterialuri zianis maqsimaluri odenoba ar aris dadgenili 
saukeTeso, kvalificiuri kandidatisaTvis, romelTanac 
xelSekrulebis gaformebaze uaris Tqmis erTaderTi safuZveli 
diskriminaciuli mopyrobaa.680  
 
ssk-is 413-e I muxlidan gamomdinare, araqonebrivi zianisaTvis fuladi 
anazRaureba unda iyos gonivruli da samarTliani. sasamarTlos 
ganmartebiT, moraluri ziani Tavisi SinaarsiT aramaterialuri 

                         
 
677 Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis 2016 wlis 
24 martis gadawyvetileba saqmeze #3b/1907-15.  
678 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 157, Semdgomi miTiTebiT: Lingeman, Steinau-Steinrück, Mengel, 132. 
679 iqve, Semdgomi miTiTebiT: Lingeman, Steinau-Steinrück, Mengel, 132. Seifert, Religious 

Expression in the Workplace: the Case of the Federal Republic of Germany, 30.  
680 iqve, 158, Semdgomi miTiTebiT: Müller-Bonanni, 118.  
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cnebaa681 da aqedan gamomdinareobs kanonis danawesi misi odenobis 
dasadgenad mxolod gonivrulobis, samarTlianobisa da ara raime 
faqtobrivi materialuri danakargis gaTvaliswinebis Taobaze. 
rogorc aRiniSna diskriminaciis Sedegad dgeba moraluri tkivili, 
xolo rogor gamoixateba aRniSnuli tkivili im fulad TanxaSi, rac 
mosarCelem sasamarTloSi unda moiTxovos, kanonmdebloba 
konkretul kriteriumebs ar awesebs. mag., 500 laris odenobis 
kompensaciis gansazRvrisas, sasamarTlom gaiTvaliswina is garemoeba, 
rom Tanxis odenoba ar uzrunvelyofs xelyofili uflebis 
aRdgenas/restitucias, radgan miyenebul zians fuladi ekvivalenti 
ar gaaCnia, Tumca, kompensaciis miznidan gamomdinare SesaZlebelia 
uzrunvelyos mosarCelis negatiuri gancdebis Semsubuqeba, dadebiTi 
emociebis gamowveva, rac daexmareba mas sulieri wonasworobis 
miRwevaSi.682 sasamarTlom aramaterialuri zianis odenobis 
gansazRvrisas mxedvelobaSi unda miiRos zianis simZime, aseve 
garemoeba, ra farglebSi hqonda adgili damsaqmeblis mxridan 
uTanasworo mopyrobas.683 gasaTvaliswinebelia diskriminaciuli 
qmedebis xasiaTi da misi farglebi.684 
 
zemoT mocemuli msjelobidan gamomdinare, winasaxelSekrulebo 
urTierTobaSi diskriminaciuli qmedebis sapasuxod, rogorc 
xelSekrulebis dadebis moTxovnis alternativa, kandidats ufleba 
aqvs, moiTxovos materialuri zianis anazRaureba. konkretuli 
xelSesaxebi danaxarjis SemTxvevaSi, kandidats aseve ufleba aqvs 
moiTxovos xelSekrulebis dasadebad gaweuli xarjebis anazRaureba. 
materialur zianTan erTad an mis gareSe, kandidats SeuZlia 
moiTxovos moraluri zianis anazRaurebac. 
 

                         
 
681 sasamarTlos ganmartebiT, moraluri zianis anazRaurebis valdebuleba, 
konkretul SemTxvevaSi, dakavSirebulia araqonebriv uflebaTa darRvevasTan. 
araqonebrivi uflebebi warmoadgens samoqalaqo samarTlis im obieqts, romelsac 
gaaCnia misTvis damaxasiaTebeli Taviseburebebi. arsebiTi gansxvaveba mdgomareobs 
araqonebrivi uflebis xelyofis Sedegad damdgari zianis SinaarsSi. samoqalaqo 
samarTlis aRniSnuli obieqtis specifikis gaTvaliswinebiT, misi xelyofis 
Sedegad damdgar zians qonebrivi ekvivalenti ar gaaCnia. amdenad, araqonebrivi 
zianis moTxovnis warmoSobisaTvis sakmarisia arsebobdes araqonebrivi uflebis 
xelyofis faqti. ix. Tbilisis saapelacio sasamarTlos administraciul saqmeTa 
palatis 2016 wlis 24 martis gadawyvetileba saqmeze #3b/1907-15.   
682 iqve.  
683 SveliZez., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 158, Semdgomi miTiTebiT: Hajkova G., Vondrakova M., Czech 

Republic, Labor and Employment Law in the New EU Member and Candidate States, Reitz A., (Ed.), Section 

of International Law American Bar Association, 2007, 127. 
684

 iqve, Semdgomi miTiTebiT: Prangli, Liigus, 150. 
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2. moTxovnebi SromiT urTierTobaSi gamovlenili diskriminaciuli 
mopyrobisas 
 
2.1 xelSekrulebis (keTilsindisierad) Sesrulebis moTxovnis 
ufleba 
 
saxelSekrulebo urTierTobisas diskriminaciuli qmedebis 
sapasuxod xelSekrulebis keTilsindisierad Sesrulebis moTxovna 
dasaqmebulis pirveladi moTxovnaa. aRniSnuli moTxovnis 
samarTlebrivi safuZvelia damsaqmeblis mier dasaqmebulTa mimarT 
Tanabari mopyrobis valdebuleba, romelic ssk-is 361-e II muxliT 
gaTvaliswinebul valdebulebaTa keTilsindisierad Sesrulebis 
principidan gamomdinareobs.685 holandiis doqtrinis Tanaxmad, 
Tanabari mopyrobis wesis darRvevasTan dakavSirebuli sarCeli unda 
efuZnebodes samoqalaqo kodeqsis me-7 wignis 611-e muxls, romlis 
mixedviTac, damsaqmebeli valdebulia moepyras dasaqmebuls 
keTilsindisierad da samarTlianad.686 dasaqmebulze zrunvis 
valdebuleba damsaqmeblis erT-erTi ZiriTadi valdebulebaa687 da 
igi aseve moicavs dasaqmebulTa Tanabrad mopyrobis valdebulebas.688 
daniis kanonmdeblobis mixedviT, damsaqmebels ekisreba dasaqmebulis 
mimarT Rirseulad qcevis valdebuleba, rac gulisxmobs, rom 
damsaqmebelma ar unda Caidinos Zaladoba da ar moaxdinos 
dasaqmebulis diskriminacia.689 germaniis „Tanaswori mopyrobis 
zogadi aqtis“ me-7 III muxlis Tanaxmad, damsaqmeblis mxridan 
ganxorcielebuli uTanasworo mopyroba warmoadgens 
saxelSekrulebo valdebulebis darRvevas.690 
 

                         
 
685 SromiTi urTierTobebSi da ufro konkretulad koleqtiur SromiT 
urTierTobebSi mxareTa mier xelSekrulebis keTilsindisierad Sesrulebis 
principis Taviseburebis Sesaxeb ix. Kahn-Freund O., Pacta Sunt Servanda-A Principle and its 

Limits: Some Thoughts Prompted by Comparative Labour Law, Tulane University, Tulane Law Review, 

June, 1974. 
686 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 165, Semdgomi miTiTebiT: Loosntra, Van Arkel, 16-75.  
687 iqve, Semdgomi miTiTebiT: kereseliZe d., adeiSvili l., saqarTvelos Sromis 
kodeqsis proeqti da kontinenturi evropis qveynebis Sromis samarTlis zogierTi 
ZiriTadi principebi, 18-19. 
688 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 165, Semdgomi miTiTebiT: Strasser R., Grillberger K., Rebhan R., 

(Translated by Weisweiller A.B.), Austria, International Encyclopedia for Labour Law and Industrial 

Relations, Vol. 3, Blanpain R., (Ed.), Deventer/Boston, Kluwer Law and Taxation Publishers, 1991, 73. 
689 iqve, Semdgomi miTiTebiT: Jacobsen P., Updated by Hasselbalch O., Denmark, International 

Encyclopedia for Labour Law and Industrial Relations, Blanpain R., (Ed.), Vol.5, The Hague/London/Boston, 

Kluwer Law International, 1998, 87. 
690

 iqve, Semdgomi miTiTebiT: Lingeman, Steinau-Steinrück, Mengel, 127.  
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SromiTi urTierTobis procesSi diskriminacia SeiZleba gamovlindes 
mravalmxriv. Tu individualuri xelSekruleba, koleqtiuri 
xelSekruleba an Sinaganawesi moicavs diskriminaciul debulebas an 
pirobas, aseTi debuleba an piroba CaiTvleba baTilad691.692 TviT 
xelSekruleba baTilia nawilobriv - diskriminaciuli pirobis 
nawilSi.693 ssk-is 62-e muxlis Tanaxmad, „garigebis nawilis baTiloba 
ar iwvevs misi sxva nawilebis baTilobas, Tu savaraudoa, rom 
garigeba daideboda misi baTili nawilis gareSec“. amdenad, 
dainteresebul pirs ufleba aqvs moiTxovos xelSekrulebis 
(Sinaganawesis) konkretuli debulebis baTilad cnoba. britanuli 
samarTali aseve aRiarebs piris uflebas, moiTxovos xelSekrulebis 
diskriminaciuli pirobis cvlileba.694  
 
Tu damsaqmeblis qmedeba moicavs garkveul materialuri xasiaTis 
uTanasworo mopyrobas (mag., diskriminaciuli niSniT zeganakveTuri 
samuSaosTvis anazRaurebis gadauxdeloba, uari premiis gacemaze), 
dasaqmebuls ufleba aqvs moiTxovos Sesabamisi Tanxis gadaxda.  
dasaqmebuli, romelic ar aris uzrunvelyofili Tanabari 
xelmisawvdomobiT aramaterialur sikeTeze (mag., samsaxurebrivi 
treningi, garkveuli socialuri sargebeli) an zogadad, rodesac 
arsebobs dasaqmebulebs Soris Tanasworobis principis darRveva, 
dasaqmebuli uflebamosilia moiTxovos Tanabari mopyroba695 - 
Sesabamisi sikeTe.  
 
gansakuTrebiT problemuria diskriminaciuli niSniT dawinaurebaze 
uaris Tqma. doqtrinaSi ar arsebobs erTiani pozicia aseTi tipis 
diskriminaciisas dasaqmebulis moTxovnis uflebasTan mimarTebiT.696 
                         
 
691 sSk-is me-6 X muxlis Tanaxmad,  baTilia individualuri SromiTi 
xelSekrulebis is piroba, romelic ewinaaRmdegeba Sromis kanonmdeblobas, garda 
im SemTxvevisa, roca individualuri SromiTi xelSekruleba aumjobesebs 
dasaqmebulis mdgomareobas. sSk-is 13-e IV muxlis ZaliT, baTilia Sromis 
Sinaganawesis is debuleba, romelic ewinaaRmdegeba Sromis kodeqss. amasTan, sSk-is 
43-e IX muxlis mixedviT, baTilia koleqtiuri xelSekrulebis is piroba, romelic 
ewinaaRmdegeba Sromis kodeqss. 
692 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 165, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment, 467. Birk, 109. `rasobrivi Tanasworobis direqtivis” me-14.b 
muxlis, `CarCo direqtivis” me-16.b muxlis da 2006 wlis Sesworebuli direqtivis” 
23-e.b muxlis Tanaxmad, baTilia SromiTi xelSekrulebis, koleqtiuri 
xelSekrulebis an Sromis Sinaganawesis nebismieri piroba, romelic ewinaaRmdegeba 
Tanabari mopyrobis wess. 
693 iqve, 166, Semdgomi miTiTebiT: Glaser, Kolvenbach, 238. 
694 Deakin S., Morris G.S., Labour Law, Sixth Edition, Oxford and Portland, Oregon, Hart Publishing, 2012, 

688.  
695 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 166, Semdgomi miTiTebiT: Strasser, Grillberger, Rebhan, 73. 
696 iqve, Semdgomi miTiTebiT: Birk, 105. 
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kanonmdebloba ar iTvaliswinebs damsaqmeblis diskreciaze 
zemoqmedebis meqanizms. Sedegad, sasamarTlos ara aqvs 
uflebamosileba, daavalos damsaqmebels diskriminirebuli 
msxverplis dawinaureba.697 germaniis „Tanaswori mopyrobis zogadi 
aqti“ pirdapir gamoricxavs uTanasworod mopyrobili dasaqmebulis 
dawinaurebis uflebas.698 dasaqmebulma SesaZloa moiTxovos 
materialuri zianis anazRaureba, dawinaurebul da diskriminirebul 
dasaqmebuls Soris anazRaurebis gansxvavebis odenobiT.699 
diskriminaciuli qmedebis Sedegebis aRmofxvris Sesaxeb winamdebare 
Tavis pirvel qveTavSi mocemulma msjelobam SesaZlebelia gamoyeneba 
hpovos dawinaurebis davaldebulebis nawilSic. 
 
2.2 diskriminaciuli qmedebis Sewyvetis moTxovnis ufleba 
 
dasaqmebuls, romlis uflebebi ilaxeba diskriminaciuli mopyrobis 
Sedegad, ufleba aqvs moiTxovos aseTi qmedebis Sewyveta.700 sssk-is 
3632-e muxlis Tanaxmad, pirs, romelic diskriminaciuli qmedebidan 
gamomdinare aRZravs sarCels, ufleba aqvs moiTxovos 
diskriminaciuli qmedebis Sewyveta. ssk-is 316-e I muxlis Sesabamisad, 
valdebulebis ZaliT kreditori uflebamosilia mosTxovos movales 
raime moqmedebis Sesruleba. Sesruleba SeiZleba gamoixatos 
moqmedebisagan Tavis SekavebaSic - umoqmedobaSi. ssk-is 316-e I muxli 
miuTiTebs valdebulebiTsamarTlebrivi urTierTobidan warmoSobil 
SesaZlo samarTlebriv Sedegze,701 romelic mocemul SemTxvevaSi 
gulisxmobs damsaqmeblis mxridan diskriminaciuli qmedebis 
Sewyvetis moTxovnis uflebas. igi valdebulebis darRvevis Sedegad 
warmoSobili pirveladi moTxovnaa da mis safuZvels ssk-is 361-e II 
muxliT gaTvaliswinebuli xelSekrulebis keTilsindisierad 
Sesrulebis valdebuleba warmoadgens. 
 
Tu diskriminaciuli qmedeba gulisxmobs mosarCelisgan gansxvavebiT 
`Sedarebis obieqtisTvis~ garkveuli benefitis miniWebas, moTxovna 
gulisxmobs diskriminaciuli qmedebis Sewyvetas. 
Tanasworuflebianobis uzrunvelsayofad damsaqmebels unda 
daekisros diskriminaciuli praqtikis gauqmeba. aRniSnulis miRweva 

                         
 
697 iqve, Semdgomi miTiTebiT: Skidmore, 432.  
698 iqve, Semdgomi miTiTebiT: Müller-Bonanni, 118. 
699  iqve, Semdgomi miTiTebiT: Hanami T., Komiya F., Japan, International Encyclopedia for Labour 

Law and Industrial Relations, Blanpain R., (Ed.), Vol.8, The Hague/London/ Boston, Kluwer Law 

International, 1998, 123. 
700 iqve, Semdgomi miTiTebiT: Gutkowska E., Kubiak S., Wosinska D., Poland, Labor and Employment 

Law in the New EU Member and Candidate States, Reitz A., (Ed.), Section of International Law American 

Bar Association, 2007, 279. 
701 iqve, Semdgomi miTiTebiT: CaCava s., moTxovnebis da moTxovnis safuZvlebis 

konkurencia kerZo samarTalSi, 18-19. 
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SesaZlebelia `Sedarebis obieqtisTvis~ Sesabamisi sargeblis 
SemcirebiT an gauqmebiT702 an diskriminirebuli dasaqmebulisTvis 
konkretuli sargeblis dawesebiT. cxadia, dasaqmebuls aqvs 
miyenebuli zianis anazRaurebis – ganvlili periodisaTvis arsebuli 
sxvaobis aRmofxvris – moTxovnis ufleba.   

 
moTxovnis uzrunvelyofis mizniT, dasaqmebuls SeuZlia mimarTos 
sasamarTlos da sarCelis uzrunvelyofis RonisZiebis saxiT 
moiTxovos diskriminaciuli qmedebis Sewyveta.703 gasaziarebelia 
CJEU–s erT-erT saqmeSi704 dafiqsirebuli pozicia, rom erovnuli 
kanonmdeblobis Sesabamisad, uzrunvelyofis RonisZiebis saxiT 
SesaZlebelia sasamarTlom daavalos damsaqmebels diskriminaciuli 
praqtikis Sewyveta.705 sssk-s 198-e muxliT daSvebul RonisZiebaTagan, 
sarCelis uzrunvelyofis RonisZiebis saxiT SeiZleba gamoyenebul 
iqnes „mopasuxisaTvis garkveuli moqmedebis Sesrulebis akrZalva“ - 
diskriminaciuli qmedebis Sewyveta.  sssk-is 198-e III muxlis ZaliT, 
mosarCeles SeuZlia moiTxovos samoqalaqo saproceso kodeqsiT 
gauTvaliswinebeli - konkretuli diskriminaciuli qmedebisTvis 
Sesaferisi uzrunvelyofis sxva RonisZiebis gamoyenebac (mag., 
organizaciaSi moqmedi diskriminaciuli praqtikis, wesis  droebiT - 
sasamarTlos mier saboloo gadawyvetilebis miRebamde - SeCereba). 
 
2.3 Tanabari anazRaurebis moTxovnis ufleba 
 
diskriminaciis zogadi akrZalva gulisxmobs damsaqmeblis 
valdebulebas Tanabari Rirebulebis samuSaosTvis Tanabari 
anazRaurebis gadaxdis Sesaxeb. II Tavis 2.1.1 paragrafSi 
warmodgenili msjelobiT, dasaqmebulisaTvis anazRaurebis odenobis 
gansazRvra diskriminaciis akrZalvis farglebSia moqceuli. SromiTi 
diskriminaciis zogadi akrZalvis principis gaTvaliswinebiT, 
damsaqmeblis valdebulebaa Tanabari mopyrobis uzrunvelyofa706 
SromiTi urTierTobis mimdinareobisas, maT Soris, anazRaurebis 
gadaxdisas.    
 
Tanabari anazRaurebis moTxovna aseve gamomdinareobs Tanabrad 
mopyrobis damsaqmeblis valdebulebidan. damsaqmebeli ara mxolod 
valdebulia gadauxados dasaqmebuls anazRaureba, aramed aseve 

                         
 
702 Reich, 70. 
703 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 167, Semdgomi miTiTebiT: Beverange, Belgium, International Labour 

and Employment Laws, 3-100. 
704

 Case 54/07, Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feryn NV., 

ECLI:EU:C:2008:397. 
705 Ellis, Watson, 311. 
706 Blanpain, Belgium, International Encyclopedia for Labour Law and Industrial Relations, 139. 
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izrunos dasaqmebulze. rogorc zemoT aRiniSna, `dasaqmebulze 
zrunvis valdebuleba~ moicavs dasaqmebulTa Tanabrad mopyrobis 
valdebulebas. mas, visac epyrobian uTanasworod, ufleba aqvs 
moiTxovs Tanabrad mopyroba.707 sSk-is 6 IX muxlis Tanaxmad, Sromis 
anazRaurebis odenoba SromiTi xelSekrulebis erT-erTi arsebiTi 
pirobaa. Tanabari mopyrobis valdebuleba ganmsazRvreli faqtoria 
SromiTi pirobebis dadgenisas. Tanabari mopyrobis principi, erTi 
mxriv, moiTxovs yvela piris Tanabrad mopyrobas. igi amavdroulad, 
zRudavs damsaqmeblis Tavisuflebas, sxvadasxva dasaqmebuls 
dauwesos gansxvavebuli SromiTi pirobebi.708 zemoT isic aRiniSna, 
rom dasaqmebulTa mimarT Tanabari mopyrobis valdebuleba 
gamomdinareobs samoqalaqo kodeqsis 361-e II muxliT 
gaTvaliswinebul valdebulebaTa keTilsindisierad Sesrulebis 
principidan. marTalia, dasaqmebulisTvis anazRaurebis gadaxda 
warmoadgens damsaqmeblis Tavisufal diskrecias, Tumca Tanabari 
anazRaurebis gadaxda efuZneba samoqalaqo kodeqsiT gansazRvruli 
valdebulebis keTilsindisierad Sesrulebis moTxovnas.709 
 
gasaTvaliswinebelia aseve Tanasworuflebianobis konstituciuri 
garantia. mosamarTlem samoqalaqo kodeqsis zogadi normebi, 
rogorciaa keTilsindisierebis, amoraluri garigebis baTilobis, 
xelSekrulebis pirobebis calmxrivad gansazRvrisas samarTlianobis 
principi, unda ganmartos konstituciurad garantirebuli uflebebis 
farglebSi. mosamarTles gaaCnia konstituciuri valdebuleba, 
Caerios saxelSekrulebo urTierTobaSi im mizniT, rom 
daakompensiros mxareebs Soris arsebuli Cveulebrivi uTanasworo 
mdgomareoba, rac unda ganaxorcielos xelSekrulebis pirobebis 
kontroliT samarTlianobisa da keTilsindisierebis principis 
safuZvelze. aSkaraa, rom es konstituciuri principi mniSvnelovan 
rols kisrulobs SromiTi xelSekrulebisTvis, romelic xasiaTdeba 
dasaqmebulis daqvemdebarebuli mdgomareobiT.710 
 
konkretuli samarTlebrivi regulirebis ararsebobis miuxedavad, 
`Tanabari samuSaosTvis~ Tanabaris anazRaurebis moTxovnis wardgena 
SesaZlebelia zemoT ganxiluli diskriminaciis akrZalvisa da 
Tanabrad mopyrobis valdebulebis zogad principebze dayrdnobiT. 
sxva sakiTxia `Tanabari Rirebulebis samuSaosaTvis~ Tanabari 
anazRaurebis moTxovna. iuridiul literaturaSi gamoTqmuli 

                         
 
707

 Strasser, Grillberger, Rebhan, 73. 
708 Weiss, Schmidt M., 81. 
709

 Kyriazi I., Labor and Employment Law in Greece, International Labor and Employment Law, Berkowitz 

P., Reitz Etgen A., Muller-Bonanni T., (Ed.), 2
nd

 Edition, Volume I (Europe), United States of America, 

American Bar Association, 2008, 132. 
710 Seifert, Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 7-8.  
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marTebuli SexedulebiT, `Tanabari Rirebulebis samuSao~ `ufro 
radikaluri~ koncefciaa.711 
 
`Tanabari Rirebulebis samuSaosTvis~ Tanabari anazRaurebis 
moTxovnis warmoSobis Semaferxebeli garemoebaa erovnul 
samarTalSi detaluri regulirebis, maT Soris, samuSaoebis 
obieqturi Sefasebis sistemis ararseboba.712 CEACR-is mixedviT, 
aucilebelia arsebobdes samarTlebrivi regulireba, romelic 
dasaqmebuls miscems SesaZleblobas, samuSaoTa Sefasebis obieqturi 
sistemis safuZvelze aRZras Tanabari anazRaurebis Sesaxeb 
moTxovna.713  
 
Tanabari Rirebulebis samuSaosTvis Tanabari anazRaurebis principis 
erTaderTi moqmedi wyaro saerTaSoriso aqtebia - ILO-s me-100 
konvencia da `evropis socialuri qartiis~ me-4 III muxli.     
 
me-100 konvencia iTvaliswinebs saxelmwifos valdebulebas 
konvenciiT gansazRvruli principis gamoyenebasTan dakavSirebiT, 
konkretul SemTxvevaSi, roca damsaqmebeli saxelmwifoa. 
igulisxmeba, mag., sajaro samsaxuri an saxelmwifos sakuTrebaSi 
arsebuli sawarmo.714  
 
me-100 konvencia ar avaldebulebs saxelmwifos, uzrunvelyos 
prinicipis gavrceleba yvela dasaqmebulis mimarT, rameTu igi 
Seusabamoa anazRaurebis gansazRvris principTan. saxelmwifos mier 
kerZo seqtorSi anazRaurebis gansazRvris uflebamosilebis 
ararseboba warmoadgens mTavar sirTules. konvencia pirdapir 
vrceldeba mxolod iseT SemTxvevaze, sadac saxelmwifos aqvs 
SesaZlebloba, gavlena iqonios anazRaurebis gansazRvris meTodsa 
da procesze.715 konvenciis me-2 muxlidan716 gamomdinare, saxelmwifo 
valdebulia uzrunvelyos Tanabari Rirebulebis samuSaosaTvis 

                         
 
711 Davies, 146.  
712 `Tanabari Rirebulebis samuSaos~ dasadgenad samuSaoebis obieqturi Sefasebis 
sistemis saWiroebis Sesaxeb ix. meore Tavis 1.3.1 paragrafi.  
713

 General Survey on the Fundamental Conventions, 293.  
714

 CEARC-is Tanaxmad, rodesac saxelmwifos ara aqvs konvenciis praqtikaSi 
ganxorcielebis uflebamosileba, misi valdebulebaa, gaataros efeqturi da 
proaqtiuli RonisZiebebi Tanabari Rirebulebis samuSaosaTvis Tanabari 
anazRaurebis principis uzrunvelsayofad. General Survey on the Fundamental Conventions, 

280.  
715 Servais, 147. 
716 konvenciis me-2 II muxli ayalibebs Tanabari Rirebulis samuSaosaTvis Tanabari 
anazRaurebis principis gamoyenebis saSualebebs: a) erovnuli kanonmdebloba; b) 
kanonmdeblobiT dadgenili an aRiarebuli anazRaurebis gansazRvris sistema; g) 
damsaqmebelTa da dasaqmebulTa Soris koleqtiuri xelSekruleba; an d) am 
sxvadasxva meTodis gaerTianebiT. 
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Tanabari anazRaurebis principis danergva maSin, rodesac 
saxelmwifo pirdapir an arapirdapir gansazRvravs anazRaurebis 
odenobasa da doneebs.717 
 
zemoaRniSnulidan gamomdinare, Tanabari Rirebulebis samuSaosTvis 
Tanabari anazRaurebis principis implementaciisaTvis aucilebelia 
Sesabamisi erovnuli regulirebis arseboba. gansakuTrebiT 
mniSvnelovania `Tanabari Rirebulebis samuSaos~ dasadgenad 
samuSaoebis obieqturi Sefasebis sistemis arseboba. aRniSnuli 
principis saqarTvelos kanonmdeblobaSi ararsebobis problemaze 
msjelobisas718, CEACR-is ganmartebiT, zogadi antidiskriminaciuli 
da Tanabari mopyrobis Sesaxeb regulireba, rogorc wesi, ver 
uzrunvelyofs konvenciis praqtikaSi implementacias, vinaidan 
kanonmdeblobiT ar aris dadgenili „Tanabari Rirebulis samuSaos“ 
cneba.719  
 
gasaTvaliswinebelia aseve konvenciis iuridiuli buneba. CEACR-is 
ganmartebiT, TviTaRsrulebadia saerTaSoriso xelSekrulebis is 
norma, romlis pirdapiri gamoyeneba SesaZlebelia saxelmwifos mier 
Sesabamisi debulebis ganmaxorcielebeli erovnuli kanonmdeblobis 
miRebis gareSe. rogorc irkveva, me-100 konvencia miekuTvneba 
`programuli~ xasiaTis konvenciaTa kategorias.720 Sesabamisad, 
erovnul kanonmdeblobaSi saTanado specialuri samarTlebrivi 
safuZvlis gareSe Tanabari Rirebulebis samuSaosaTvis Tanabari 
anazRaurebis moTxovnis dafuZneba aRniSnul konvenciaze 
SeuZlebelia. igive unda iTqvas, `evropis socialuri qartiis~ me-4 III 
muxlze. 
 
Tanabari anazRaurebis moTxovnasTan dakavSirebiT, sasamarTlom 
unda gadawyvitos, Tanabari Rirebulebis samuSaosTvis anazRaurebis 
gadaxda ramdenad xdeba diskriminaciuli niSniT. aRniSnuli moicavs 
samuSaoebis da konkretulad misi `Rirebulebis~ Sedarebas, rac 
samuSaoTa Sefasebis obieqturi sistemis safuZvelze unda 

                         
 
717

 Beaudonnet, 159.  
718 eqspertTa komitetis Tanaxmad, „Tanabari anazRaurebis Sesaxeb“ konvenciis 
principi garkveviT ar aris asaxuli sSk-is 2.3 muxlSi, romelic SromiT 
urTierTobebSi diskriminaciis zogad akrZalvas iTvaliswinebs. igivea naTqvami 
saqarTvelos konstituciaze da 2010 wlis genderuli Tanasworobis Sesaxeb 
kanonze, sadac, komitetis SefasebiT, zogadad aris uzrunvelyofili Tanasworoba 
kanonis winaSe. ix. Report of the Committee of Experts on the Application of Conventions and 

Recommendations, International Labour Conference, 103
rd

 Session, 2014, 294.  
719 2014 wlis moxsenebaSi, CEACR mouwodebs saqarTvelos mTavrobas, rom mocemuli 
principi srulad iqnes asaxuli erovnul kanonmdeblobaSi „Tanabari anazRaurebis 
Sesaxeb“ konvenciis efeqturi implementaciis uzrunvelsayofad. iqve.  
720 `programuli~ xasiaTis konvenciis Sesaxeb ix. 623-e sqolio.  
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ganxorcieldes.721 aseTi sistemis ararseboba aferxebs `Tanabari 
Rirebulebis samuSaosTvis~ Tanabari anazRaurebis moTxovnis 
uflebis ganxorcielebas. `Tanabari samuSaosTvis~ Tanabari 
anazRaurebis moTxovnis wardgena ki, samuSaoTa Sefasebis obieqturi 
sistemis gareSec unda iyos SesaZlebeli (sxva sakiTxia, Tu ramdenad 
mtkicdeba `Tanabari samuSaos~ arseboba). Sesabamisad, mocemul 
viTarebaSi, dasaqmebuls ufleba aqvs waradginos Tanabari 
anazRaurebis moTxovna `Tanabari samuSaosTvis~ da ara `Tanabari 
Rirebulebis samuSaosTvis~.  
 
sakiTxi ufro martivia, roca koleqtiuri xelSekrulebiT 
regulirdeba dasaqmebulis anazRaurebis odenoba.722 baTilia 
koleqtiuri xelSekrulebiT gansazRvruli anazRaurebis ganakveTi, 
romelic ewinaaRmdegena Tanabari Rirebulebis samuSaosaTvis 
Tanabari anazRaurebis princips. anazRaurebis ganakveTi unda 
Seicvalos upirates mdgomareobaSi myofi piris mimarT dadgenili 
tarifiT.723 CJEU-s ganmartebiT, rodesac koleqtiuri xelSekruleba 
iTvaliswinebs diskriminaciul pirobas, sasamarTlo valdebulia 
gaauqmos es debuleba. sadavo piroba unda gavrceldes 
diskriminirebuli pirebis mimarT, ise, rogorc es piroba vrceldeba 
upirates mdgomareobaSi Cayenebul sxva pirTa mimarT.724 aseT 
SemTxvevaSi, dasaqmebuls ufleba aqvs moiTxovos igive 
anazRaureba,725 anu gansxvaveba faqtobrivad gadaxdil xelfassa da 
gadasaxdel anazRaurebas Soris. aRniSnuli moTxovnis safuZvelia 
koleqtiuri xelSekrulebis debuleba, romelic, erTi mxriv, 
upirates pirobas iTvaliswinebs privilegirebuli pirisaTvis da, 
amovdroulad, es piroba diskriminaciuli niSniT ar vrceldeba 
mosarCelis mimarT.726 

 
2.4 materialuri, aramaterialuri zianis anazRaurebis moTxovnis 
ufleba 
 
winamdebare qveTavis farglebSi ganxiluli pirveladi moTxovnebis 
realizaciis SeuZleblobisas, dasaqmebuls SeuZlia moiTxovos 
materialuri zianis anazRaureba. IV Tavis pirvel qveTavSi moyvanili 
msjeloba materialuri da aramaterialuri zianis anazRaurebis 
moTxovnis Sesaxeb, Sesabamisi zianis SemTxvevaSi, relevanturia 

                         
 
721

 Beaudonnet, 160-164.  
722 rogorc ukve aRiniSna, me-100 konvencia Tanabari Rirebulis samuSaosaTvis 
Tanabari anazRaurebis principis gamoyenebis erT-erT saSualebad ganixilavs 
koleqtiur xelSekrulebas. 
723

 Ellis, Watson, 254.  
724 iqve, 255.  
725 Kyriazi, 132.  
726 Reich, 70. 
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saxelSekrulebo urTierTobisas diskriminaciuli qmedebis 
samarTlebriv SedegebTan mimarTebiT. Sesabamisad, winamdebare 
qveTavis miznebisaTvis, aRar aris damatebiTi msjelobis saWiroeba. 
damatebiT dazustebas saWiroebs is faqti, rom moraluri zianis 
anazRaurebis ufleba gansakuTrebiT aqtualuria SromiTi 
urTierTobis mimdinareobisas gamovlenili Seviwroebisas. Seviwroeba 
xelyofs individis Rirsebas, romelic kerZo samarTliT - ssk-is me-18 
II muxliT daculi individis pirovnuli uflebaa. seqsualuri 
xasiaTis Seviwroebisas, mopasuxes daakisra ra 2000 laris odenobis 
kompensacia sasamarTlom, ganmarta, rom `moralur zians 
materialuri ekvivalenti ar gaaCnia da obieqturad SeuZlebelia 
pativisa da Rirsebis SelaxvasTan dakavSirebuli piris mier 
gancdili sulieri tkivilis xarisxis Sefaseba da misi fuladi 
TanxiT kompensireba. kompensaciis mizania moraluri zianiT 
gamowveuli tkivilis Semsubuqeba. igi mimarTulia uaryofiTi 
emociebis gasaqarwyleblad.~727 
  
2.5 dasaqmebulis uflebebi SromiT urTierTobaSi gamovlenili 
diskriminaciuli mopyrobisas 
 
winamdebare naSromis mizania SromiTi diskriminaciis Sedegad 
dasaqmebulis samoqalaqo moTxovnebis kvleva. Tumca, SromiT 
urTierTobaSi gamovlenili diskriminaciuli mopyrobisas 
dasaqmebuls gaaCnia uflebebi, romelTa mokled ganxilva 
mizanSewonilia mocemuli qveTavis miznebisaTvis.  
 
2.5.1 xelSekrulebiT gaTvaliswinebuli valdebulebis (samuSaos) 
Sesrulebisgan Tavis Sekavebis ufleba 
 
diskriminaciis specialuri formis - dasaqmebulis Seviwroebisas, 
diskriminirebul pirs ufleba aqvs uari Tqvas samuSaos 
Sesrulebaze728 da anazRaurebis SenarCunebiT droebiT Tavi Seikavos 
xelSekrulebiT gaTvaliswinebuli valdebulebis Sesrulebisgan.729 
germaniis „Tanaswori mopyrobis zogadi aqtis“ me-14 muxlis Tanaxmad, 
im SemTxvevaSi, Tu damsaqamebeli ar axorcielebs RonisZiebebs an 
axorcielebs aSkarad arasaTanado RonisZiebebs samuSao adgilze 
Seviwroebis an seqsualuri xasiaTis zemoqmedebis Sesawyvetad, 
dazaralebul dasaqmebuls ufleba aqvs Tavi Seikavos samuSaos 
Sesrulebisgan Sromis anazRaurebis moTxovnaze uaris Tqmis gareSe, 

                         
 
727 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 3 
ianvris gadawyvetileba saqmeze #330210016001416304. 
728 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 170, Semdgomi miTiTebiT: Glaser, Kolvenbach, 238. 
729 iqve, Semdgomi miTiTebiT: Jacobsen, 87. 
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im SemTxvevaSi, Tu aRniSnuli misi dacvisaTvis aucilebel 
instruments warmoadgens. aseT dros, gamoiyeneba germaniis 
samoqalaqo kodeqsis 273-e muxli730 da dasaqmebulis mier samuSaos 
Sesrulebis Sewyvetis safuZvliT damsaqmebels ar aqvs ufleba, uari 
ganacxados anazRaurebis gadaxdis valdebulebis Sesrulebaze.731 
sSk-is 35-e III muxlis ZaliT, dasaqmebuls ufleba aqvs uari 
ganacxados im samuSaos, davalebis an miTiTebis Sesrulebaze, 
romelic ewinaaRmdegeba kanons. Seviwroebisas, samuSaos 
Sesrulebisgan Tavis Sekavebis miuxedavad, anazRaurebis miRebis 
moTxovnis ufleba grZeldeba, sanam damsaqmebeli ar uzrunvelyofs 
Seviwroebis Sewyvetas.732 
 
sagulisxmoa germanuli doqtrina, romlis Tanaxmadac, samuSaos 
Sesrulebisgan Tavis Sekavebis ufleba dasaqmebuls SesaZloa aseve 
hqondes, rodesac damsaqmeblis miTiTeba xelyofs dasaqmebulis 
religiis Tavisuflebas. dasaqmebuls gansakuTrebul SemTxvevaSi 
ufleba aqvs uari ganacxados samuSaos Sesrulebaze, rwmenisa Tu 
religiis motivebidan gamomdinare.733 aRniSnuli ufleba, mag., 
germaniis kanonmdeblobaSi, gamomdinareobs samoqalaqo kodeqsis 275-e 
III muxlidan - `movales SeuZlia, uari Tqvas valdebulebis 
Sesrulebaze, Tu man valdebuleba unda Seasrulos piradad da 
Sesruleba mas ar SeiZleba moeTxovos movalis mier valdebulebis 
Sesrulebis xelSeSlis xarisxisa da Sesrulebisadmi kreditoris 
interesis urTierTSewonis Sedegad.”734 valdebulebiTi urTierTobis 
es zogadi danawesi vrceldeba SemTxvevaze, rodesac samuSaos 
Sesruleba ar SeiZleba moeTxovos dasaqmebuls – movales, misi 
religiuri valdebulebebidan gamomdinare xelSemSleli faqtorebis 
gaTvaliswinebiT. germaniis federaluri Sromis sasamarTlos 
praqtikis mixedviT, damsaqmebeli valdebulia gaiTvaliswinos mis 
mier dadgenil miTiTebasa da dasaqmebulis rwmenas Soris arsebuli 
SesaZlo konfliqti. mxareTa interesis balansis konteqstSi, 

                         
 
730 „Tu movales imave samarTlebrivi urTierTobidan gamomdinare, romelsac 
efuZneba misi valdebuleba, aqvs kreditoris mimarT vadamosuli moTxovnis 
ufleba, maSin mas - Tu valdebulebiT-samarTlebrivi urTierTobidan sxva raime ar 
gamomdinareobs - SeuZlia uari Tqvas valdebulebis Sesrulebaze misTvis 
gankuTvnili Sesrulebis ganxorcielebamde (valdebulebis Sesrulebaze uaris 
ufleba).“ WeWelaSvili z., germaniis samoqalaqo kodeqsi (BGB) (Targmani 2010 wlis 
1 martis mdgomareobiT), gtz,  gamomcemloba Sps „siesta“, Tbilisi, 2010. 
731 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 170, Semdgomi miTiTebiT: Lingeman, Steinau-Steinrück, Mengel, 131. 
732 Blanpain, Bisom-Rapp, Corbett., Josephs, Zimmer, 423.  
733

 Birk, 108 
734 WeWelaSvili z., germaniis samoqalaqo kodeqsi (BGB) (Targmani 2010 wlis 1 
martis mdgomareobiT).   
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mniSvnelovani kriteriumia, SromiTi xelSekrulebis gaformebisas 
SeeZlo Tu ara dasaqmebuls winaswar ganeWvrita aseTi konfliqti.735   
 
zemoaRniSnulidan gamomdinare, damsaqmeblis mier dasaqmebulis 
Seviwroebis SemTxvevebSi, dasaqmebulis mxridan samuSaos 
Sesrulebisgan Tavis Sekaveba - umoqmedoba ar unda dakvalificirdes 
dasaqmebulis mier valdebulebis darRvevad. Seviwroebis sapasuxod, 
dasaqmebulis mier samuSaos droebiT Seusrulebloba SeiZleba 
CaiTvalos, rogorc damsaqmeblis braliT gamowveuli iZulebiTi 
mocdena, romelic, sSk-is 32-e I muxlidan gamomdinare sruli 
odenobiT anazRaurdeba. 
 
2.5.2 gaficvis ufleba  
 
SromiTi urTierTobis mimdinareobisas, Tu damsaqmebeli ar 
axorcielebs Sesabamis RonisZiebebs diskriminaciis 
aRmosafaxvrelad, diskriminaciuli mopyrobis sapasuxod, 
dasaqmebuls an dasaqmebulTa gaerTianebasDSesaZlebloba aqvs 
gamoiyenos gaficvis ufleba. es igive SemTxveva, roca mag., 
damsaqmebeli arRvevs dasaqmebulisTvis anazRaurebis gadaxdis 
valdebulebas, dasaqmebuls ki, ufleba aqvs ar Seasrulos samuSao – 
uari ganacxados valdebulebis Sesrulebaze.736 sSk-is 49-e I muxlis 
Tanaxmad, „gaficva aris davis SemTxvevaSi dasaqmebulis droebiTi 
nebayoflobiTi uari SromiTi xelSekrulebiT gaTvaliswinebuli 
valdebulebebis mTlianad an nawilobriv Sesrulebaze“. gaficvis 
winapiroba davaa. sSk-is 47-e muxlidan gamomdinare, dava aris 
SromiTi urTierTobis dros warmoSobili uTanxmoeba, romelic 
SeiZleba warmoiSvas saqarTvelos kanonmdeblobiT gaTvaliswinebuli 
adamianis uflebebisa da Tavisuflebebis darRvevis safuZvelze.737 
gaficvis uflebis gamoyenebamde, savaldebuloa SemaTanxmebeli 
procedurebis gamoyeneba. Tu diskriminaciuli mopyrobis Sedegad 
warmoiSoba koleqtiuri dava,738 mxareTa Soris SemaTanxmebeli 
procedura SesaZloa moicavdes mediacias. dasaqmebuli (an 
koleqtiuri davis SemTxvevaSi, dasaqmebulTa gaerTianeba) 
valdebulia, gaficvis dawyebamde aranakleb 3 kalendaruli dRiT 

                         
 
735 Seifert, Religious Expression in the Workplace: the Case of the Federal Republic of Germany, 8. 
736 Friedman, Whitman, 8-9. 
737 ix. sSk-is 47-e III muxli. Tu individualuri SromiTi xelSekruleba an 
koleqtiuri xelSekruleba iTvaliswinebs Tanabari mopyrobis valdebulebas, davis 
warmoSobis safuZveli SesaZloa maT Soris gaxdes sSk-is 47-e I `g~ qvepunqtic.  
738 sSk-is 481-e I muxlis Tanaxmad, koleqtiur dava ganmartebulia, rogorc dava 
damsaqmebelsa da dasaqmebulTa jgufs an damsaqmebelsa da dasaqmebulTa 
gaerTianebas Soris. Sromis kodeqsiT SezRudulia koleqtiuri davis subieqtebi 
da esenia damsaqmebeli da profesiuli kavSiri. aseve damsaqmebeli da sul mcire 20 
dasaqmebuli, rogorc dasaqmebulTa jgufi. 
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adre damsaqmebels (koleqtiuri davis SemTxvevaSi, aseve saqarTvelos 
Sromis, janmrTelobisa da socialuri dacvis ministrs) werilobiT 
Seatyobinos gaficvis dro, adgili da xasiaTi.739 
 
gaficvis SemTxvevaSi, damsaqmebeli ar aris valdebuli, gadauxados 
dasaqmebuls anazRaureba.740 gaficvis ufleba ar aris absoluturi 
xasiaTis ufleba da SeiZleba SeizRudos an aikrZalos gamonaklis 
SemTxvevebSi.741 
 
erTi SexedviT, dasaqmebulis gaficva da dasaqmebulis mier samuSaos 
droebiT Seusrulebloba Sinaarsobrivad identuria. Tumca, 
gansxvaveba maT Soris arsebiTia. dasaqmebulis mier samuSaos 
droebiT Seusrulebloba, anazRaurebis SenarCunebiT, dasaSvebia 
dasaqmebulis Seviwroebisas. gaficvis uflebis realizacia ki 
SesaZlebelia diskriminaciis nebismieri SemTxvevis sapasuxod. 
gaficvis dros, dasaqmebuls ara aqvs anazRaurebis moTxovnis 
ufleba. 
 
2.5.3 dasaqmebulis mier xelSekrulebis moSlis ufleba da misgan 
gamomdinare SesaZlo moTxovnebi 
 
Zogadad, dasaqmebulis uflebaa, moSalos xelSekruleba nebismier 
dros winaswari gafrTxilebiT. dasaqmebuls ar moeTxoveba, gaaCndes 
xelSekrulebis moSlis kanonieri safuZveli. sSk-is 37-e I muxlis „d“ 
qvepuntis mixedviT, SromiTi xelSekrulebis Sewyvetis safuZvelia 
dasaqmebulis mier Tanamdebobis/samuSaos sakuTari nebiT, 
werilobiTi gancxadebis safuZvelze datoveba. am normaSi 
igulisxmeba dasaqmebulis mier xelSekrulebis moSlis ufleba, rac 
TavisTavad moicavs damsaqmeblis mxridan valdebulebis darRvevis 
SemTxvevasac. aRniSnuli uflebis gansaxorcieleblad, sSk-is 38-e III 
muxlidan gamomdinare, dasaqmebeli valdebulia aranakleb 30 
kalendaruli dRiT adre gaafrTxilos damsaqmebeli winaswari 
werilobiTi Setyobinebis gagzavniT.742    

                         
 
739 gaficvis Sesaxeb ix. sSk-is 47-52-e muxlebi. aseve, mag., liparteliani r., gaficvis 
ufleba: saqarTvelos kanonmdebloba da misi mimarTeba Sromis saerTaSoriso 
standartebTan, Sromis samarTlis uaxlesi cvlilebebis samarTlebrivi aspeqtebi, 
CaCava s., (red.), germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), 
Tbilisi, 2014. 
740 sSk-is 36-e muxlis mixedviT, gaficva warmoadgens SromiTi urTierTobis 
SeCerebis safuZvels. SromiTi urTierTobis SeCerebis SemTxvevaSi ki, damsaqmebels 
ar ekisreba Sromis anazRaurebis gadaxdis valdebuleba. ix. sSk-is 36-e IV muxli.  
741 SveliZe z., koleqtiuri SromiTi urTierTobebi, saqarTvelos Sromis  
samarTali da saerTaSoriso Sromis standartebi, 292-298.  
742 2013 wlis 4 ivlisamde moqmedi Sromis kodeqsis 38-e IV muxlis mixedviT, 
damsaqmeblis mier nakisri valdebulebis darRvevis SemTxvevaSi, dasaqmebuls 
SeeZlo moeSala xelSekruleba winaswari gafrTxilebis gareSe.  ix. saqarTvelos 
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diskriminaciuli mopyrobiT damsaqmebeli arRvevs xelSekrulebis 
keTilsindisierad Sesrulebis princips. saxelSekrulebo 
valdebulebis darRveva warmoSobs meorad moTxovnas - 
xelSekrulebis moSlis uflebas. ssk-is 405 muxlidan gamomdinare, 
rogorc wesi, SromiTi urTierTobis Taviseburebis gaTvaliswinebiT, 
xelSekrulebis mxaris mier valdebulebis darRvevisas gamoiyeneba 
gafrTxileba.743 valdebulebis darRvevis xasiaTis gaTvaliswinebiT, 
damsaqmebels SesaZloa dasaqmebulis mier ganesazRvros damatebiTi 
vada diskriminaciuli mopyrobis (praqtikis) aRmosafxvrelad. Tumca 
dasaqmebuls ar evaleba damsaqmeblisTvis damatebiTi vadis daweseba 
an mis sanacvlod gafrTxilebis micema, vinaidan arsebobs ssk-is 405-e 
II muxlis gamoyenebis winapiroba - „gansakuTrebuli safuZvlebidan 
gamomdinare, ormxrivi interesebis gaTvaliswinebiT, gamarTlebulia 
xelSekrulebis dauyovnebliv moSla“. amdenad, ssk-is 405-e II 
muxlidan gamomdinare, diskriminaciuli mopyrobis sapasuxod 
dasaqmebulis iniciativiT xelSekrulebis moSlis namdvili uflebis 
winapirobas ar warmoadgens dasaqmebulis mier damsaqmeblis 
gafrTxileba an misTvis damatebiTi vadis daweseba. aRniSnuls arc 
sSk-is 38-e III muxli iTxovs.  
 
igive unda iTqvas dasaqmebulis valdebulebaze damsaqmeblisaTvis 
xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis Sesaxeb.744 
„evropis socialuri qartiis“ me-4 IV muxliT dadgenili standarti 
gansazRvravs dasaqmebis Sewyvetis Sesaxeb damsaqmeblis 
valdebulebas dasaqmebulisTvis Setyobinebis winaswari 
ganxorcielebis Sesaxeb. gamonaklisia dasaqmebulis mxridan 
seriozuli darRveva, rac samsaxuridan dauyoveneblivi daTxovnis 
safuZvelia. aseT seriozul darRvevas SesaZloa warmoadgens 
keTilsindisierebisa (ssk-is me-8 III da 361-e II muxlebi) da 
gulisxmierebis (ssk-is 316-e II) valdebulebis uxeSi darRveva, rac 
sabolood, mxareebs Soris iwvevs ndobis dakargvas da amarTlebs 
xelSekrulebis dauyovnebliv moSlas.745 „evropis socialuri 
qartiis“ danarTis me-2 nawili aseve unda Sefasdes sapirispirod - 
damsaqmeblis mxridan diskriminaciuli mopyrobis, anu valdebulebis 

                                                                           
 
organuli kanoni Sromis kodeqsi, gamoqveynebulia N#75 macneSi, 27.12.2010, nawili I, 
Tbilisi. 
743 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 168, Semdgomi miTiTebiT: CaCava s., moTxovnebis da 
moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 105.  
744 SromiT urTierTobaSi valdebulebis darRvevis Sedegad mxaris mier gakeTebul 
gafrTxilebasa da xelSekrulebis moSlis Sesaxeb winaswar Setyobinebas Soris 
gansxvavebis Sesaxeb ix. CaCava s., moTxovnebis da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, 106-107.   
745 iqve 107-108. 
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uxeSi darRvevis konteqstSi. mocemuli norma746 logikurad aseve 
moicavs dasaqmebulis uflebas, moSalos xelSekruleba SromiTi 
xelSekrulebis moSlis Sesaxeb winaswari Setyobinebis gareSe. igive 
gamomdinareobs ssk-is 399-e II muxlidan, romlis Tanaxmadac, 
xelSekrulebis nebismier mxares SeuZlia, pativsadebi safuZvlidan 
gamomdinare, uari Tqvas grZelvadian valdebulebiT urTierTobaze 
xelSekrulebis moSlisaTvis dawesebuli vadis daucvelad.747 
Sesabamisad, sSk-is 38-e III muxlis miuxedavad, „evropis socialuri 
qartiis“ danarTis me-2 nawilis farTod interpretaciisa da ssk-is 
399-e II muxlis safuZvelze, diskriminaciuli mopyrobis sapasuxod, 
xelSekrulebis moSlisaTvis dasaqmebuls ar unda moeTxovos  
winaswari 30 dRiani werilobiTi Setyobinebis dacva. 
diskriminaciuli qmedebis SemTxvevaSi, dasaqmebuli uflebamosilia 
moSalos xelSekruleba dauyovnebliv, winaswari Setyobinebis 
gareSe.748 
 
SromiTi diskriminaciis akrZalvis samarTali zogierT qveyanaSi 
aRiarebs dasaqmebulis dacvas `Sefaruli gaTavisuflebisgan~ - 
dasaqmebulis mier samuSaos datoveba SromiTi pirobebis gamo.749 
mocemul SemTxvevaSi, damsaqmeblis mier Seqmnili autaneli samuSao 
garemo aiZulebs dasaqmebuls, Sewyvitos SromiTi urTierToba. aseT 
dros, dasaqmebuli uflebamosilia aRZras samoqalaqo sarCeli 
zustad im wesiT da im farglebSi, rac gamoyenebuli iqneboda 
damsaqmeblis mier SromiTi xelSekrulebis moSlis SemTxvevaSi.750  
 
autaneli samuSao garemo SesaZloa gamowveuli iyos, zogadad, 
diskriminaciuli mopyrobiT, SeviwroebiT an viqtimizaciiT.751 
aRniSnuli moicavs damsaqmeblis mier Seqmnil an SenarCunebul iseT 
                         
 
746 „evropis socialuri qartiis“ me-4 IV muxlisa da danarTis me-2 nawilis 
urTierTkavSirSi gamoyenebis Sesaxeb ix. iqve 107. 
747 ix. iqve 108-109.   
748 Sural, Labor Law in the Eastern Mediterranean, 7. 
749 General Survey on the Termination of Employment Convention, 8. Rothstein M., Craver C., Schroeder 

E., Shoben E., Employment Law, Third edition, Thomson West, USA, 2005, 770. 
750 General Survey on the Termination of Employment Convention, 8. 
751 klasikuri gagebiT, `Sefaruli gaTavisuflebisgan~ dacva gulisxmobs  
SemTxvevas, roca damsaqmebeli cvlis xelSekrulebis ama Tu im arsebiT pirobebs 
da dasaqmebuli iZulebulia xelSekrulebis moSliT Sewyvitos SromiTi 
urTierToba. Sead. Rothstein, Craver, Schroeder, Shoben, 770; Lingeman, Steinau-Steinrück, Mengel, 

40. Tumca qarTuli Sromis samarTali am problemasTan mimarTebiT ar saWiroebs 
damatebiT regulirebas, ramdenadac damsaqmebels ara aqvs xelSekrulebis 
nebismieri pirobis (miT ufro arsebiTi pirobis) cvlilebis ufleba dasaqmebulis 
Tanxmobis gareSe. Sedegad, rodesac fiqsirdeba xelSekrulebis romelime pirobis 
cvlilebis saWiroeba da dasaqmebuli ar eTanxmeba saxelSekrulebo pirobebis 
amgvar cvlilebas, damsaqmebeli valdebulia moSalos xelSekruleba mxolod sSk-
iT gaTvaliswinebuli kanonieri safuZvliT. Sesabamisad, gamoiyeneba 
xelSekrulebis ukanono Sewyvetisgan dasaqmebulis dacvis zogadi wesi.  
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gausaZlis samuSao pirobebs, roca nebismieri saRad moazrovne 
dasaqmebuli iZulebulia datovos samuSao am pirobis moTmenisa da 
Seguebis nacvlad.752 
 
`Sefaruli gaTavisuflebisgan~ individis dacvis miznebisaTvis, 
diskriminaciuli mopyroba, Seviwroeba an viqtimizacia gausaZlis 
mdgomareobad rom CaiTvalos, damsaqmeblis qmedebas unda hqondes 
gangrZobiTi, ganmeorebiTi, ganvrcobiTi, araumniSvnelo xasiaTi. 
hipoTezurad, jeradoba SesaZloa ar iyos ganmsazvreli da erTi 
gancalkavebuli qmedeba ukve ayalibebdes `Sefaruli 
gaTavisuflebisgan~ dasaqmebulis dacvis aucileblobas.753 

bunebrivia, aRniSnuli gausaZlisi samuSao garemos uaryofis 
mtkicebis tvirTi damsaqmebels ekisreba.754  
 
saqarTvelos Sromis samarTali ar iTvaliswinebs `Sefaruli 
gaTavisuflebisgan~ dasaqmebulis dacvis normas. cxadia, 
diskriminaciisgan dacvis zogadi wesi moicavs autaneli samuSao 
garemos gamomwvevi diskriminaciuli qmedebis akrZalvas. rogorc 
zemoT iTqva, Seviwroebis sapasuxod, diskriminirebul pirs ufleba 
aqvs, anazRaurebis SenarCunebiT, uari Tqvas samuSaos Sesrulebaze 
ise, rom ar Sewyvitos SromiTi urTierToba. amgvari qmedeba 
mocemuli (gausaZlisi) viTarebis swori samarTlebrivi ganviTarebaa. 
im SemTxvevaSi, Tu dasaqmebuli mainc wyvets SromiT urTierTobas, 
pirvel yovlisa, mas ar moeTxoveba xelSekrulebis moSlisTvis 
kanoniT gansazRvruli vadis dacva. amasTan, logikuria, rom 
`Sefaruli gaTavisuflebisas~ xelyofili uflebis aRsadgenad 
dasaqmebuls unda hqondes is uflebebi, romelic mas Cveulebriv 
SeiZleba gaaCndes diskriminaciuli niSniT damsaqmeblis mier 
SromiTi xelSekrulebis moSlis SemTxvevaSi.  
 
uaxlesi sasamarTlo praqtika ayalibebs sagulisxmo tendencias. 
zogadad, qarTul sasamarTloSi xSiria davebi, roca dasaqmebuli 
sSk-is 37-e I muxlis „d“ qvepuntis safuZvelze tovebs samsaxurs, 
Tumca mogvianebiT sarCeliT mimarTavs sasamarTlos SromiTi 
urTierTobis ukanonod Sewyvetis Sesaxeb.755 gasaTvaliswinebelia 

                         
 
752 Rothstein, Craver, Schroeder, Shoben, 770-771. 
753 mag., aSS-Si, mosamarTlem `Sefaruli gaTavisuflebisgan~ dacvis standartis 
miznebisaTvis, gausaZlis SemTxvevad miiCnia dasaqmebulis zedamxedvelis mier 
danis gamoyenebis muqariT gaTavisuflebis Sesaxeb werilobiTi gancxadebis 
xelmoweris iZuleba. Rothstein, Craver, Schroeder, Shoben, 770-772. 
754 iqve.  
755 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervlis gadawyvetileba 
saqmeze #bs-463-451(k-13); 2015 wlis 10 seqtembris ganCineba saqmeze #as-310-292-2014; 
2016 wlis 12 ivlisis ganCineba saqmeze #as-484-465-2016; 2016 wlis 14 ivnisis 
ganCineba saqmeze #as-153-149-2016.  
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saqarTvelos uzenaesi sasamarTlos gadawyvetileba orsuli qalis 
mier SromiTi urTierTobis sakuTari iniciativiT Sewyvetis Semdeg 
samuSaoze aRdgenis moTxovnis warmatebiT realizaciis Sesaxeb. ssk-
is 52-e muxlTan756 bmaSi sasamarTlom ganmarta, rom `nebis gamoxatvis 
namdvilobis dadgena emsaxureba nebis gamoxatvis Tavisuflebis 
principis realizacias, rac gulisxmobs, rom konkretuli qmedeba, 
arCevani, gadawyvetileba unda warmoadgendes piris namdvil nebas, 
igi ar unda iyos provocirebuli Zaladobis, iZulebis, muqaris, 
SantaJis, dapirebis da sxva, sxva piris arakeTilsindisieri 
zemoqmedebiT Camoyalibebuli an ganpirobebuli.~757 sasamarTlos 
midgomiT, vinaidan nebis gamovlena unda iyos Tavisufali, 
SeuzRudavi da arakeTilsindisieri zemoqmedebisgan daculi, 
dasaqmebulis mier SromiTi urTierTobis Sewyvetis Sesaxeb 
gamovlenil nebis sadavoobisas mosamarTlem unda gamoikvlios nebis 
Tavisufali gamovlenis sakiTxi.758 amdenad, `Sefaruli 
gaTavisuflebisgan~ dasaqmebulis specialuri dacvis 
maregulirebeli  normebis ararsebobis fonze, uaxlesi sasamarTlo 
praqtika aRiarebs Sesabamis moTxovnaTa ganxorcielebis 
SesaZleblobas.        
 
3. moTxovnebi diskriminaciuli niSniT SromiTi urTierTobis 
Sewyvetisas  
 
qarTuli sasamarTlo praqtikis analizi cxadyofs, rom SesaZlo 
diskriminaciuli niSniT SromiTi urTierTobis SewyvetasTan 
dakavSirebuli davebi Zalze xSiria. mocemul qveTavSi ganxiluli 
samarTlebrivi Sedegebi aqtualuria im TvalsazrisiTac, rom 
mocemuli samoqalaqo moTxovnebi SeiZleba hqondes mosarCeles, 
romelic nebismieri sxva safuZvliT sadavod xdis SromiTi 
urTierTobis Sewyvetas.   
 
3.1 moTxovnebi damsaqmeblis mier xelSekrulebis moSlis safuZvliT 
SromiTi urTierTobis Sewyvetis SemTxvevaSi 
 

                         
 
756 `nebis gamovlenis ganmartebisas neba unda dadgindes gonivruli gansjis 
Sedegad, da ara martooden gamoTqmis sityvasityviTi azridan.~ 
757 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervlis gadawyvetileba 
saqmeze #bs-463-451(k-13). 
758 ix. iqve, aseve saqarTvelos uzenaesi sasamarTlos 2015 wlis 10 seqtembris 
ganCineba saqmeze #as-310-292-2014, gujabiZe n., mesxiSvili q., SromiTi urTierTobis 
Sewyveta, saqarTvelos Sromis  samarTali da saerTaSoriso Sromis standartebi, 
242-243.  
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damsaqmeblis mier diskriminaciis niSniT (safuZvliT) xelSekrulebis 
moSla baTilia. aRniSnuls adasturebs safrangeTis,759 espaneTis,760 
SvedeTis,761 italiis,762 germaniis763 doqtrina. germaniis 
kanonmdeblobis magaliTze, baTilobis safuZvels warmoadgens 
samoqalaqo kodeqsis 134-e muxli, romlis mixedviTac garigeba, 
romelic arRvevs kanoniT dadgenil akrZalvas, baTilia, Tu 
kanonidan sxva samarTlebrivi Sedegi ar gamomdinareobs764.765 qarTul 
kanonmdeblobaSi diskriminaciuli niSniT xelSekrulebis moSlis 
baTilobis safuZvelia ssk-is 10-e III muxli - „uflebaTa borotad 
gamoyenebisagan sxvaTa Tavisuflebas icavs samoqalaqo kanonebis 
imperatiuli normebi. moqmedebebi, romlebic ewinaaRmdegeba am 
normebs, baTilia, garda im SemTxvevebisa, roca kanoni pirdapir 
miuTiTebs sxvagvar Sedegebze“. amasTan, ssk-is 54 muxlis Tanaxmad - 
„baTilia garigeba [xelSekrulebis moSla766], romelic arRvevs 
kanoniT dadgenil wessa da akrZalvebs, ewinaaRmdegeba sajaro 
wesrigs an zneobis normebs“.  
 
3.1.1 pirvandel samuSao adgilze aRdgenis moTxovnis ufleba 
 
sSk-is 38-e VIII muxlis Tanaxmad, „sasamarTlos mier dasaqmebulTan 
SromiTi xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis 
gadawyvetilebis baTilad cnobis SemTxvevaSi, sasamarTlos 
gadawyvetilebiT, damsaqmebeli valdebulia pirvandel samuSao 
adgilze aRadginos piri, romelsac Seuwyda SromiTi xelSekruleba“. 

                         
 
759 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 174, Semdgomi miTiTebiT: Rojot J., The Neutral and Public Interests in 

Resolving Disputes in France: a Case Study: Reinstatement of Dismissed employees, Comparative Labor Law 

& Policy Journal, Summer, 1992, 5-6; Sands, 187. 
760 iqve, Semdgomi miTiTebiT: Alonso Olea M., Rodriguez-Sanudo F., Spain, International 

Encyclopedia for Labour Law and Industrial Relations, Blanpain R., (Ed.), Vol.12, The Hague/London/ 

Boston, Kluwer Law International, 2001, 99.  
761 iqve, Semdgomi miTiTebiT: Adlercreutz, 125. 
762 iqve, Semdgomi miTiTebiT: Treu T., Italy, Equality and Prohibition of Discrimination in 

Employment, 143-144. 
763 iqve, Semdgomi miTiTebiT: Birk, 112. 
764 iqve, Semdgomi miTiTebiT: WeWelaSvili z., germaniis samoqalaqo kodeqsi (BGB) 
(Targmani 2010 wlis 1 martis mdgomareobiT).    
765 iqve, Semdgomi miTiTebiT: Birk, 112. germaniis sakonstitucio sasamarTlos 
adreuli gadawyvetilebis mixedviT, dasaqmebulis samuSaodan daTxovna, romelic 
arRvevs Tanabari mopyrobis konstituciur ganartirebul princips, aris baTili, 
rameTu igi ewinaaRmdegeba sajaro wesrigs. Seifert, Religious Expression in the Workplace: the 

Case of the Federal Republic of Germany, 12. 
766 sSk-is 37-e muxli iTvaliswinebs xelSekrulebis Sewyvetis safuZvlebs. „am 
normidan gamomdinare xelSekrulebis Sewyveta, rogorc samarTlebrivi instituti, 
gulisxmobs xelSekrulebis dasrulebas, anu mxareTa nebisgan damoukideblad 
damdgar samarTlebriv Sedegs.“ ix. CaCava s., moTxovnebis da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, 103.  
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umetes qveyanaSi, marTlsawinaaRmdegod, diskriminaciuli niSniT 
gaTavisuflebulisTvis SromiTi urTierTobis gagrZeleba ZiriTadi 
moTxovnaa. Sinaarsobrivad, sasamarTlos gadawyvetileba 
diskriminirebuli piris pirvandel samuSao adgilze aRdgenis 
Sesaxeb moicavs or aspeqts: a) gaTavisuflebis Sesaxeb damsaqmeblis 
nebis (gadawyvetilebis) baTilad cnoba; b) sasamarTlos davaleba 
(brZaneba) diskriminaciis msxverplis pirvandel samuSaoze aRdgenis 
Sesaxeb.767 
 
nebis gamovlena - xelSekrulebis moSla, romelic kanoniT dadgenil 
wessa da akrZalvebs ewinaaRmdegeba, baTilia da ar warmoSobs 
iuridiul Sedegebs. baTili garigeba baTilad iTvleba misi dadebis 
momentidan. Sesabamisad, diskriminaciuli safuZvliT xelSekrulebis 
moSla ar aris namdvili da igi  ar iwvevs xelSekrulebis 
Sewyvetas.768 Tavis mxriv, baTilad dakvalificirebuli 
xelSekrulebis moSla ar iwvevs marTlsawinaaRmdego (namdvili 
uflebis gareSe)  daTxovnili piris pirvandel samuSaoze aRdgenas. 
aseT dros, gaTavisuflebas ara aqvs adgili da igi ar warmoSobs 
iuridiul Sedegs. Sesabamisad, SromiTi xelSekruleba unda 
gagrZeldes srulad. gaTavisuflebis baTilad cnoba, „logikurad, 
iwvevs SromiTi urTierTobis gagrZelebas“.769 dasaqmebuls ufleba 
aqvs moiTxovos xelSekrulebis Sesruleba - SromiTi urTierTobis 
gagrZeleba. anu damsaqmebeli valdebulia gaagrZelos xelSekruleba 
- jerovnad da keTilsindisierad Seasrulos valdebuleba da misces 
samuSao dasaqmebuls.  

 
kanonmdeblis mier gamoyenebuli termini - „pirvandel samuSao 
adgilze aRdgena“ ar gamoxatavs baTili gaTavisuflebis 
samarTlebrivi Sedegis iuridiul arss. arsebuli Cveulebis 
gavlenis Sedegad, SromiTi urTierTobis gagrZelebis, xelaxla 
dawyebis aqts ewoda, „aRdgena“.770 iuridiuli terminis sityvasityviTi 
Targmani gulisxmobs pirvandel mdgomareobaSi - poziciaze xelaxla 
aRdgenas, dabrunebas.771 termin „samuSaoze aRdgenis“ samarTlebrivi 

                         
 
767 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 176, Semdgomi miTiTebiT: Hepple B., Security of Employment, 

Comparative Labour Law and Industrial Relations, Blanpain R., (Ed.), 2
nd

 Revised Edition, 

Deventer/Antwerp/London/Frankfurt/Boston/New York, Kluwer Law and Taxation Publishers, 1985, 499.     
768 iqve, Semdgomi miTiTebiT: CaCava s., moTxovnebis da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, 112. 
769 iqve, Semdgomi miTiTebiT: Gitter M. D., French Criminalization of Racial Employment 

Discrimination Compared to the Employment of Civil Penalties in the United States, Comparative Labor Law 

& Policy Journal, Summer, 1994, 13. 
770

 frangulad _ ~reintegre”, inglisurad ~reinstatement”. iqve, Semdgomi miTiTebiT: Rojot, 

5. 
771 iqve, 177, Semdgomi miTiTebiT: Garner, 1312. 
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Sinaarsia damsaqmeblis mxridan dasaqmebulisTvis samuSaos micema, 
xelSekrulebis gagrZeleba. am moTxovnis samarTlebrivi safuZveli 
ssk-is 361-e II muxlia. mag., aSS-is Sromis samarTlis doqtrinis 
Tanaxmad, samuSaoze aRdgena warmoadgens e.w. "equitable relief"-is (igive 
"equitable remedy") formas.772 igi warmoadgens arafulad sanqcias da 
gulisxmobs sasamarTlos mier qmedebis ganxorcielebis an 
specialuri Sesrulebis davaldebulebas. "equitable relief" gamoiyeneba 
imdenad, rom fuladi anazRaureba ver uzrunvelyofs 
dazaralebulis uflebriv reabilitacias.773 
 
ukanonod gaTavisuflebuli piris samuSaoze aRdgenis samarTlebriv 
safuZvlad sasamarTlo xSir SemTxvevaSi aramarTebulad uTiTebs 
ssk-is 408-e I muxlze774 - „im pirma, romelic valdebulia 
aanazRauros ziani, unda aRadginos is mdgomareoba, romelic 
iarsebebda, rom ar damdgariyo anazRaurebis mavaldebulebeli 
garemoeba.“ sasamarTlos ganmartebiT, `Sromis xelSekrulebis 
safuZvlis baTilad cnoba, Sedegobrivi TvalsazrisiT, iwvevs 
xelSekrulebis safuZvlis baTilobamde arsebuli mdgomareobis 
aRdgenasa da im zianis anazRaurebas, romelic dasaqmebuls 
damsaqmeblis mxridan aramarTlzomieri gaTavisuflebiT miadga, 
Sesabamisad, samsaxurSi aRdgena [. . .] saqarTvelos samoqalaqo 
kodeqsis 408-e [. . .] muxlis konteqstSi is samarTlebrivi Sedegebia, 
rac damsaqmeblis aramarTlzomier qmedebas sdevs Tan”.775 vinaidan 
„gaTavisufleba damsaqmebelma ganaxorciela arakanonierad da amiT 
mosarCelem miiRo ziani, rac gamoixata samsaxuris da Sesabamisi 
saxelfaso anazRaurebis dakargvaSi“, dasaqmebuli uflebamosilia 
moiTxovos pirvandeli (gaTavisuflebamde arsebuli) mdgomareobis 
aRdgena.776  
 
sasamarTlos es midgoma ar aris gasaziarebeli Semdegi 
argumentaciis gaTvaliswinebiT. xelSekrulebis moSlis baTilad 
cnobis samarTlebrivi Sedegia pirveladi moTxovna - xelSekrulebis 
Sesrulebis moTxovna. im SemTxvevaSi, Tu movale valdebulebas ar an 
ver Seasrulebs kreditors warmoeSoba meorad moTxovnaTa - maT 
Soris, zianis anazRaurebis moTxovnis, ganxorcielebis 

                         
 
772 iqve, Semdgomi miTiTebiT: Rothstein, Craver, Schroede, Shoben, 258. 
773 iqve, Semdgomi miTiTebiT: Garner, 1320. 
774 saqarTvelos uzenaesi sasamarTlos 2013 wlis 24 ivlisis ganCineba saqmeze № 

as-596-567-2013;  2013 wlis 22 ivlisis ganCineba saqmeze №as-598-569-2013; 2013 wlis 20 

maisis ganCineba saqmeze № as-300-285-2013. 
775 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 3 
dekembris gadawyvetileba saqmeze №2b/4238-13.  
776 saqarTvelos uzenaesi sasamarTlos 2013 wlis 11 Tebervlis ganCineba saqmeze 

№as-46-44-2013.  
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uflebamosileba. ssk-is 408-e muxli (rogorc pirvandeli 
mdgomareobis aRdgeniT zianis anazRaurebis moTxovnis safuZveli) 
saxelSekrulebo valdebulebis darRvevis Sedegad warmoSobil 
meorad moTxovnas miekuTvneba. „pirveladi moTxovna meoradisagan 
imiT gansxvavdeba, rom igi uSualod xelSekrulebis Sinaarsidan 
gamomdinareobs da xelSemkvreli mxaris pirveladi mTavari 
interesia.“777 amdenad, sasamarTlos mxridan ssk-is 408-e muxlze, 
rogorc meorad moTxovnaze, miTiTeba samuSaoze aRdgenis 
moTxovnasTan mimarTebiT Seusabamoa. realurad, xelSekrulebis 
moSlis baTilad cnobis SemTxvevaSi, mosarCelis moTxovnaa 
`samuSaoze aRdgena~, rac xelSekrulebis gagrZelebaa da ara 
saxelSekrulebo valdebulebis darRvevis Sedegad warmoSobili 
zianis anazRaureba.  
 
zemoT miTiTebulidan gamomdinare, `pirvandel samuSaoze aRdgena~ 
pirveladi moTxovnaa da misi samarTlebrivi safuZvelia ssk-is 361-e 
II muxli. aqve unda iTqvas, rom marTlsawinaaRmdego gaTavisuflebis 
Sesaxeb davis ganxilvis procesSi SromiTi xelSekrulebis vadis 
amowurvisas qarwyldeba pirvandel samuSaoze aRdgenis moTxovnis 
ufleba. saqarTvelos uzenaesi sasamarTlos ganmartebiT, „pirvandel 
samuSao adgilze aRdgena, am SemTxvevaSi, SeuZlebelia“.778 
saqarTvelos sasamarTloebis mier dadgenili myari praqtikaa, rom 
`Tuki mxare vadiani xelSekrulebiT iyo dasaqmebuli kompaniaSi da 
xelSekrulebis ukanonod Sewyvetis kvalifikaciis droisaTvis 
gasulia saxelSekrulebo urTierTobis vada, ar xdeba [dasaqmebulis] 
aRdgena samsaxurSi~.779 aseT dros, mosarCeles ufleba aqvs 
moiTxovos kompensacia da, amavdroulad, igi inarCunebs iZulebiTi 
mocdenisTvis anazRaurebis uflebas.780   
 
3.1.2 tolfas samuSao adgilze aRdgenis moTxovnis ufleba 
 
sSk-is 38-e VIII muxli pirvandel samuSao adgilze aRdgenis 
alternativad ganixilavs marTlsawinaaRmdegod gaTavisuflebuli 
piris tolfas samuSaoze dasaqmebas. sasamarTlos mier 
xelSekrulebis moSlis baTilad cnobis SemTxvevaSi, damsaqmebeli 
valdebulia, ukanonod gaTavisuflebuli piri uzrunvelyos 
tolfasi samuSaoTi. es wesi moqmedebs im SemTxvevaSi, rodesac 
SeuZlebelia piris pirvandel samuSaoze aRdgena. aRniSnuli 
                         
 
777 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
56-57. 
778 saqarTvelos uzenaesi sasamarTlos 2013 wlis 24 seqtembris gadawyvetileba 

saqmeze №as-1634-1533-2012.   
779 saqarTvelos uzenaesi sasamarTlos 2017 wlis 24 maisis ganCineba saqmeze №as-
368-342-2017.  
780 ix. qvemoT, winamdebare Tavis 3.1.3, 3.1.4 da 3.1.5 paragrafebi.  
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garemoeba detaluradaa ganxiluli winamdebare qveTavis 3.1.4 
paragrafSi.  
 
sasamarTlos ganmartebiT, tolfasi pozicia niSnavs, poziciurad 
(menejeruli TvalsazrisiT), samuSaos aRwerilobisa781 da 
anazRaurebis mxriv, identur Tanamdebobas. sasamarTlos 
SexedulebiT, tolfasi Tanamdeboba, funqciuri da Sinaarsobrivi 
TvalsazrisiT, gansxvavebuli SeiZleba iyos, vinaidan 
gasaTvaliswinebelia is garemoeba, rom ori identuri samsaxuri verc 
erT komerciul Tu arakomerciul organizaciaSi ver iarsebebs.782 
sasamarTlos mixedviT, „tolfas samuSaoze mosarCelis aRdgenis 
sakiTxi SesaZlebelia, dadebiTad gadawydes mxolod im SemTxvevaSi, 
Tu dadgindeba mopasuxis saStato ganrigiT aseTi Tanamdebobis 
arsebobis faqti, winaaRmdeg SemTxvevaSi, miRebuli gadawyvetilebis 
iZulebiTi aRsruleba SeuZlebeli iqneba“.783    
 
3.1.3 kompensaciis moTxovnis ufleba 
 
sSk-is 38-e VIII muxli samuSaoze aRdgenis alternativad kompensaciis 
gadaxdas iTvaliswinebs. aRniSnuli meoradi moTxovnaa. mocemuli 
normidan gamomdinare, samuSaoze aRdgenis nacvlad, mosarCele 
uflebamosilia moiTxovos damsaqmeblisaTvis kompensaciis dakisreba, 
rogorc xelSekrulebis gagrZelebis, anu `aRdgenis~ sanacvlo 
alternativa.784  
 
sasamarTlos ganmartebiT, sSk-is 38-e VIII muxlis `normatiuli 
mizanic swored is aris, rom brZanebis baTilobis Sedegad 
mosarCelem miiRos iuridiuli Sedegi da im SemTxvevaSi, rodesac 
amgvari Sedegi samuSao (tolfasi Tanamdeboba) adgilze aRdgenaSi ar 
mdgomareobs, mosarCeles miekuTvneba sul mcire, kompensacia”.785 
sazRvargareTis qveynebSi SromiTi xelSekrulebis ukanonod moSlis 
SemTxvevaSi, damsaqmebelze fuladi kompensaciis gadaxdis dakisreba 
aris uflebis aRdgenis gavrcelebuli meqanizmi. fuladi kompensacia 
SeiZleba iyos ori kategoriis: samsaxuridan ukanonod 

                         
 
781 saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 ivlisis ganCineba saqmeze №as-
761-712-2017.  
782 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 3 
dekembris gadawyvetileba saqmeze №2b/4238-13.  
783 saqarTvelos uzenaesi sasamarTlos 2017 wlis 31 martis ganCineba saqmeze #as-
1032-993-2016; 2016 wlis 24 ivnisis ganCineba saqmeze #as-475-456-2016; saqarTvelos 
uzenaesi sasamarTlos 2015 wlis 30 martis ganCineba saqmeze #as-902-864-2014. 
784 Sommer, 341. 
785 saqarTvelos uzenaesi sasamarTlos 2016 wlis 15 ivnisis ganCineba saqmeze #as-
353-338-2016. 
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gaTavisuflebis Sedegad miyenebuli ziani an kanonmdeblobiT 
gansazRvruli fiqsirebuli odenoba786.787  
 
kompensaciis odenobis gansazRvra sasamarTlos diskreciaa, rameTu 
sSk-is 38-e VIII muxlis Tanaxmad, sasamarTlos mier damsaqmeblis 
iniciativiT SromiTi xelSekrulebis moSlis baTilad cnobis 
SemTxvevaSi, sasamarTlos gadawyvetilebiT, damsaqmebeli valdebulia 
gadauxados mosarCeles „kompensacia sasamarTlos mier 
gansazRvruli odenobiT“. misi gansazRvris kriteriumebs kanonis 
normatiuli danawesi ar adgens. amdenad, sasamarTlo ar aris 
SezRuduli kompensaciis gansazRvraSi.788 bunebrivia, kompensaciis 
odenobis gansazRvrisas, sasamarTlo moqmedebs sasarCelo moTxovnis 
farglebSi. dispoziciurobis principidan gamomdinare, sasamarTlo 
uflebamosili araa, damsaqmebels daakisros sarCeliT moTxovnilze 
meti odenobis kompensacia. uSualod sasarCelo moTxovnidan 
gamomdinare kompensaciis odenobis Sefasebisas ki, sasamarTlo 
valdebulia gaiTvaliswinos diskriminaciuli mopyrobis farglebi, 
xasiaTi, Sedegi,789 saxe,790 diskriminirebuli pirisTvis miyenebuli 
ziani, misi asaki, samuSao staJi.  
 
sasamarTlo, yoveli konkretuli saqmis faqtobrivi garemoebebis 
gaTvaliswinebiT, Tavad gansazRvravs kompensaciis odenobas. 
sasamarTlo mxedvelobaSi iRebs im dros, ra drois ganmavlobaSic 
unda emuSava dasaqmebuls damsaqmebelTan, ra iyo misi saxelfaso 
anazRaureba da sxva.791 sasamarTlos Tanaxmad, kompensacia 
SeZlebisdagvarad unda uzrunvelyofdes samarTliani balansis 
aRdgenas gaTavisuflebis Sesaxeb brZanebis baTilad cnobis 
SemTxvevaSi.792 aSS-is magaliTze, ziani SeiZleba moicavdes 
dasaqmebulisTvis miyenebul `prezumfcirebul~ zians, mag., miuRebeli 

                         
 
786 Bronstein, 82-83. 
787 ix. SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 186, Semdgomi miTiTebiT: evropaSi zogierTi saxelmwifos 
kanonmdeblobiT gansazRvruli iyo kompensaciis fiqsirebuli odenoba. mag., 

ungreTis kanonmdebloba, ix. Riesz, 150; belgiis kanonmdebloba, ix. Blanpain, Belgium, 

International Encyclopedia for Labour Law and Industrial Relations, 104. Hepple, Security of Employment, 

500. mag., TurqeTis Sromis kanonmdebloba icnobs kompensaciis specialur 
kategorias diskriminaciuli qmedebisTvis, romelic ekvivalentia 4 Tvis xelfasisa. 
Sural, Labor Law in the Eastern Mediterranean, 12. 
788 saqarTvelos uzenaesi sasamarTlos 2016 wlis 15 ivnisis ganCineba saqmeze #as-
353-338-2016. 
789

 Prangli, Liigus, 150. 
790

 Örndahl, 77; 
791 saqarTvelos uzenaesi sasamarTlos 2016 wlis 15 ivnisis ganCineba saqmeze #as-
353-338-2016. 
792 saqarTvelos uzenaesi sasamarTlos 2017 wlis 5 ianvris ganCineba saqmeze #as-
969-934-2016.  
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Semosavali, aseve moraluri ziani.793 britanul samarTalSi 
damkvidrebuli midgomis mixedviT, kompensacia imgvarad unda 
ganisazRvros, rom mosarCele garkveulwilad imave mdgomareobaSi 
Caayenos, rom ara diskriminaciuli niSniT samsaxuridan 
gaTavisufleba. marTalia, kompensaciam SeiZleba ar moicvas, mag., 
gaTavisuflebis dRidan sapensio TariRamde SesaZlo misaRebi 
Semosavali. Tumca, igive britanuli midgomiT, kompensacia SesaZloa 
iTvaliswinebdes samomavlod dakargul Semosavlebs, maSin, roca 
mosarCele gansakuTrebulad awydeba sirTules axali samuSaos 
povnis procesSi im stigmis gamo, rom mas aRZruli aqvs 
diskriminaciasTan dakavSirebuli sarCeli.794   
 
sakiTxze msjelobisas sagulisxmoa evropuli kavSiris direqtivebiT 
gansazRvruli da, Sesabamisad, CJEU-is mier dadgenili praqtika 
diskriminaciuli qmedebis Sedegad misakuTvnebeli kompensaciis 
odenobasTan dakavSirebiT. CJEU–s ganmartebiT, diskriminaciuli 
niSniT xelSekrulebis Sewyvetis SemTxvevaSi, mikuTvnebuli 
kompensacia unda iyos miyenebuli zianis adekvaturi.795 CJEU-s 
praqtikiT796 dadgenilia, rom kompensacia unda uzrunvelyofdes 
faqtobrivad gancdili zianisa da zaralis srulad anazRaurebis 
SesaZleblobas. CJEU-s ganmartebiT, diskriminaciuli niSniT SromiTi 
xelSekrulebis Sewyvetisas, Tanasworobis aRdgena SesaZlebelia 
samsaxurSi aRdgenis SemTxvevaSi. alternativas warmoadgens 
miyenebuli zianisa da zaralisTvis finansuri kompensaciis 
mikuTvneba. sasamarTlos Tanaxmad, kompensaciis odenobis 
gansazRvrisas gasaTvaliswinebelia garkveuli drois gasvla, ra 
SemTxvevaSic, SesaZlebelia Semcirdes kompensaciis Rirebuleba. 
Sesabamisad, sasamarTlom dasaSvebad miiCnia erovnuli 
kanonmdeblobiT gaTvaliswinebuli pirgasamtexlos mikuTvneba, 
rogorc realuri Tanasworobis miznis miRwevis arsebiTi 
komponenti.797 
 
konkretulad profesiuli kavSiris wevrobis niSniT diskriminaciis 
SemTxvevebze kompensaciis odenobasTan dakavSirebiT igive midgoma 
aqvs Camoyalibebuli ILO-s. CFA–s Tanaxmad, rodesac samsaxurSi 

                         
 
793 SedarebisaTvis, kanoniT gansazRvruli fiqsirebuli kompensaciis gamoTvla, 
rogorc wesi, xdeba dasaqmebulis samuSao gamocdilebaze dayrdnobiT an 
dasaqmebulis asakis gaTvaliswinebiT. Bronstein, 83-84. 
794 Deakin, Morris, 687.  
795 Bronstein, 84. miyenebuli zianisTvis adekvaturi kompensaciis koncefcia 
ganviTarebulia CJEU-s sxvadasxva saqmeze, mag., Case 180/95, Draehmpaehl, Ellis, Watson, 

308-309.  
796 ix. Case 14/83, Von Colson; Case 271/91, Marshall. 
797 Ellis, Watson, 307-308. 
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(Tundac tolfas samuSaoze) aRdgena SeuZlebelia, Sesabamisi zomebi 
unda iyos miRebuli ukanonod daTxovnis sruli kompensaciisTvis. 
profesiuli kavSiris wevrobis niSniT diskriminaciis msxverpls 
unda miekuTvnos adekvaturi kompensacia. kompensaciis odenobis 
gansazRvrisas, sasamarTlom unda gaiTvaliswinos rogorc damdgari 
ziani, ise momavalSi analogiuri darRvevis gameorebis riski da misi 
prevenciis saWiroeba. CEACR ganmartavs, rom kompensaciis dakisrebis 
mizania, rom srulad moxdes miyenebuli zianis kompensacia, rogorc 
finansur aseve profesiul konteqstSi.798 nebismier SemTxvevaSi, 
kompensacia unda iyos sakmarisad damarwmunebeli sanqcia 
profesiuli kavSiris winaaRmdeg mimarTuli diskriminaciuli 

qmedebis winaaRmdeg.799 CEACR-is mier dadgenili doqtrinis Tanaxmad, 
profesiuli kavSiris diskriminaciis Sedegad dakisrebuli 
kompensacia unda iyos ufro didi odenobis, vidre 
gaTvaliswinebulia sxva kategoriis samuSaodan daTxovnisTvis. 
kompensaciis odenoba unda ganisazRvros konkretuli sawarmos 
sididis gaTvaliswinebiT.800 sagulisxmoa, rom TurqeTis Sromis 
kanonmdeblobiT gaTvaliswinebulia specialuri, yvelaze didi 
odenobis kompensacia profesiuli kavSiris wevrobis niSniT 
diskriminaciisaTvis.801 
 
qarTuli samarTali aRniSnul instituts, marTalia, ar icnobs, 
Tumca SromiTi diskriminaciisaTvis kompensaciis Sinaarsis 
mniSvnelobis xazgasasmelad, sagulisxmoa angloamerikul 
samarTalSi gavrcelebuli „sadamsjelo ziani“802.803 aSS-is 
samoqalaqo uflebebis aqtiT gaTvaliswinebulia „gamaTanabrebeli 
ziani“804 da „sadamsjelo ziani“. „gamaTanabrebeli ziani“ miznad 
isaxavs damsaqmeblis mier marTlsawinaaRmdego qmedebis Sedegad 
miyenebuli zianis anazRaurebas.805 igi moicavs rogorc materialur, 
ise aramaterialur zians.806 „gamaTanabrebeli ziani“ warmoadgens 

                         
 
798

 General Survey on the Fundamental Conventions, 79. 
799

 Digest of Decisions and Principles of the Freedom of Association, ILO, 2006, 843-845; 847.  
800

 General Survey on the Fundamental Conventions, 185. 
801 e.w. "unionism pay". Sural, Labor Law in the Eastern Mediterranean, 15. 
802

  "Punitive damages". 
803 1964 wlis aSS-is samoqalaqo uflebebis aqti diskriminaciuli mopyrobisTvis 
iTvaliswinebda mxolod samuSaoze aRdgenis da iZulebiTi mocdenisTvis 
anazRaurebis moTxovnis uflebas. mogvianebiT, 1991 wlis samoqalaqo uflebebis 
aqtma diskriminaciuli mopyrobisTvis damatebiT daadgina sasamarTlos mier 
damsaqmeblisaTvis e.w. "compensatory damages" da "punitive damages" dakisreba. ix. Rothstein, 

Craver, Schroeder, Shoben, 258; Rutherglen G., Donohue J., Employment Discrimination, Foundation Press, 

Thompson West, New York, 2005, 627. 
804

 Compensatory damages. 
805 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 187, Semdgomi miTiTebiT: Garner, 416. 
806 iqve, Semdgomi miTiTebiT: Gitter, 12. 
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iZulebiTi mocdenisTvis anazRaurebisgan (aSS-Si _ "back pay") 
gancalkavebul sanqcias da ara mis alternativas.807 „sadamsjelo 
ziani“, meore mxriv, miznad isaxavs uflebadamrRvevis dasjas da 
samomavlo ukanono qmedebis prevencias.808 aSS-s garda, igi 
gamoiyeneba aseve britanul samarTalSi.809 xSirad „sadamsjelo 
ziani“ moixsenieba, rogorc kerZo sanqcia „kvazi danaSaulisTvis“, 
romelic miznad isaxavs mopasuxis dasjas da samomavlo 
kanondarRvevis prevencias.810 SromiTi diskriminaciis SemTxvevebze 
kompensaciis saxiT „sadamsjelo zianis“ dakisrebiT, 1991 wlis 
samoqalaqo uflebebis aqtma SromiTi diskriminaciis saqme fizikuri 
dazianebis saqmeebs dauaxlova.811 iuridiul literaturaSi 
gamoTqmuli mosazrebiT, `sadamsjelo ziani~ unda aRematebodes 
Cveulebriv kompensacias. misi gamoyeneba dasaSvebia, roca kompensacia 
ar aris sakmarisi mopasuxis `dasasjelad~ mis mier Cadenili 
`despoturi~ da SerCeviTi, `arakonstituciuri”812 mopyrobis gamo.813  
 
1991 wlis samoqalaqo uflebebis aqtis mixedviT, „gamaTanabrebeli 
ziani“ da „sadamsjelo ziani“ gamoiyeneba mxolod ganzraxi 
diskriminaciis SemTxvevebze,814 rac, aSS-is praqtikis mixedviT 
mxolod pirdapir diskriminacias815 moicavs.816 Sesabamisad, 
arapirdapiri diskriminaciisas817 sasamarTlos ara aqvs damsaqmebelze 
amgvari sanqciebis dakisrebis SesaZlebloba. 1991 wlis samoqalaqo 
uflebebis aqtiT „gamaTanabrebeli ziani“ da „sadamsjelo ziani“ ar 
gamoiyeneba sajaro samsaxuris farglebSi arsebul SromiT 
urTierTobaze.818 amasTan, 1991 wlis samoqalaqo uflebebis aqti 
dasaqmebulTa raodenobis Sesabamisad iTvaliswinebs 
„gamaTanabrebeli zianis“ da „sadamsjelo zianis“ maqsimalur 
odenobas.819 aRniSnuli sanqciebi gamoiyeneba rogorc dasaqmebisa da 

                         
 
807 iqve, Semdgomi miTiTebiT:  Rothstein, Craver, Schroeder, Shoben, 261; Gitter, 12. 
808 iqve, Semdgomi miTiTebiT: Gitter, 12. 
809 Deakin, Morris, 684-686. 
810 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 187, Semdgomi miTiTebiT: Garner, 418.  
811

 iqve, Semdgomi miTiTebiT:  Rutherglen, Donohue,  639.  
812 Deakin, Morris, 685.  
813 Hepple, Equality, 171.  
814 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 187, Semdgomi miTiTebiT: Rothstein, Craver, Schroeder, Shoben, 261. 
815  aSS-Si - "disparate treatment". ix. iqve.  
816 iqve, Semdgomi miTiTebiT: Gitter, 12. 
817 aSS-Si - "disparate impact" anu gansxvavebuli gavlenis an gansxvavebuli efeqtis 
(Sedegis) Teoria. ix. iqve, 188, Semdgomi miTiTebiT: Blanpain, Equality and Prohibition of 

Discrimination in Employment,  453. 
818 iqve, Semdgomi miTiTebiT: Rutherglen, Donohue, 628- 639. 
819 50,000 aSS dolari Seadgens kompensaciis maqsimalur odenobas  im  
mopasuxisTvis, romelsac mimdinare an wina kalendaruli wlis aranakleb 20 kviris 
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gaTavisuflebis dros, aseve saxelSekrulebo urTierTobis etapze 
gamovlenili diskriminaciuli mopyrobis mimarT. 
 
sainteresoa, ramdenad cnobs evropuli kavSiris direqtivebi 
`sadamsjelo zianis~ gansazRvris SesaZleblobas. CJEU-s mier 
gadasawyveti erT-erTi sakiTxi iyo, `2006 wlis Sesworebuli 
direqtivis” me-18 muxlidan gamomdinare, SesaZlebelia Tu ara 
„sadamsjelo zianis“ dakisreba im SemTxvevaSi, Tu erovnuli 
samarTali zogadad ar aRiarebs am instituts. sasamarTlos 
ganmartebiT, direqtivis moTxovnaa, rom wevri saxelmwifos mier 
kompensaciis meqanizmis gansazRvrisas, kompensacia srulad unda 
faravdes danakargsa da zians. `2006 wlis Sesworebuli direqtiva~ ar 
moiTxovs savaldebulo wesiT diskriminaciis SemTxvevaze 
„sadamsjelo zianis“ dawesebas. Tumca „sadamsjelo zianis“ 
gamoyeneba SesaZlebelia, rodesac erovnuli samarTali amas 
iTvaliswinebs. wevri saxelmwifos mier „sadamsjelo zianis“ 
dakisrebis SesaZleblobis dawesebisas, aucilebelia dadgindes 
„sadamsjelo zianis“ gansazRvris kriteriumebi, rom daculi iyos 
ekvivalentobisa da efeqturobis principi.820 amdenad, evropuli 
kavSiris samarTali ar moiTxovs „sadamsjelo zianis“ dakisrebas, 
Tumca uSvebs misi gamoyenebis SesaZleblobas, roca wevri qveynis 
samarTliT gansazRvrulia amgvari sanqcia.   
 
zemoT mocemuli msjelobidan gamomdinare, pirvandel samuSaoze 
aRdgena, rogorc pirveladi moTxovna, upiratesi samarTlebrivi 
Sedegia diskriminaciuli niSniT gaTavisuflebuli pirisTvis. 
pirvandel samuSaoze aRdgenis SeuZleblobisas, dasaqmebuls 
miekuTvneba tolfas samuSaoze aRdgena. pirvandel Tu tolfas 
samuSaoze aRdgenis dasaqmebulis survilis an SesaZleblobis 
ararsebobisas, rogorc meoradi moTxovna, dasaqmebuls ufleba aqvs 
moiTxovos kompensacia samuSaoze aRdgenis sanacvlod. `samuSaoze 
aRdgenasa~ da `kompensacias~ Soris konkurenciis calke Seswavlis 
sagania da ganxilulia qvemoT, 3.1.4 paragrafSi.  
  

                                                                           
 
ganmavlobaSi daqiravebuli hyavs aranakleb 14 da araumetes 101 dasaqmebuli; 100,000 
aSS dolari -  im  mopasuxisTvis, romelsac mimdinare an wina kalendaruli wlis 
aranakleb 20 kviris ganmavlobaSi daqiravebuli hyavs aranakleb 100 da araumetes 
201 dasaqmebuli; 200,000 aSS dolari -  im  mopasuxisTvis, romelsac mimdinare an 
wina kalendaruli wlis aranakleb 20 kviris ganmavlobaSi daqiravebuli hyavs 
aranakleb 200 da araumetes 501 dasaqmebuli; da 300,000 aSS dolari -  im  
mopasuxisTvis, romelsac mimdinare an wina kalendaruli wlis aranakleb 20 kviris 
ganmavlobaSi daqiravebuli hyavs aranakleb 500 dasaqmebuli. ix. iqve, Semdgomi 
miTiTebiT: Rothstein, Craver, Schroeder, Shoben, 260-261.  
820

 Case 407/14, María Auxiliadora Arjona Camacho v Securitas Seguridad España, SA, 

ECLI:EU:C:2015:831.  
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3.1.4 konkurencia `samuSaoze aRdgenasa~ da `kompensacias~ Soris  
 
SromiTi xelSekrulebis moSlis baTilad cnobisas (miuxedavad 
imisa, ra safuZvliT moxda samsaxuridan gaTavisuflebis ukanonod 
cnoba) pirvandel samuSao adgilze aRdgena aris „Seufasebeli 
alternativa da igi SesaZlebelia iyos darRveuli uflebis 
realurad aRdgenis erTaderTi saSualeba“.821 arsebobs mosazreba, 
rom samuSaoze aRdgena dasaqmebulisTvis upiratesi samarTlebrivi 
Sedegia, Tundac maSin, rodesac mag., dasaqmebuli aRar apirebs 
grZelvadiani SromiTi urTierTobis gagrZelebas an xelSekrulebis 
vadis amowurvamde mcire droa darCenili. samuSaoze aRdgenis 
SemTxvevaSi, sxva samuSaos moZieba, rogor wesi, ufro martivi da 
naklebad mtkivneulia. zogadad umuSevroba (miT ufro samsaxuridan 
gaTavisuflebis Semdeg) asustebs piris mdgomareobas Sromis bazarze 
da kidev ufro arTulebs axali samuSao adgilis moZiebas. samuSaoze 
aRdgena dasaqmebuls aZlevs SesaZleblobas, moZebnos axali 
samsaxuri umuSevrobis stigmis gareSe da erTgvari SromiTi 
stabilurobis fonze. garkveuli SexedulebiT, samuSaoze aRdgenas 
SesaZloa hqondes pozitiuri moraluri Rirebuleba individisTvis. 
samsaxuridan daTxovnili piris samsaxurSi dabruneba (Tundac 
droebiT) simbolurad uCvenebs samuSao Zalas, rom damsaqmebels ar 
ZaluZs, TviTneburad daiTxovos piri samsaxuridan. rogorc wesi, 
pozitiuria sxva dasaqmebulTa damokidebulebac samsaxurSi aRdgenis 
faqtis mimarT.822 
 
meore mxriv, samuSaoze aRdgena SeiZleba ar iyos gamarTlebuli 
garkveul SemTxvevebSi.823 mag., sasamarTloSi saqmiswarmoebasTan 
dakavSirebuli daZabulobisa da sirTulis gaTvaliswinebiT, 
SromiTi TanamSromlobis xelaxali aRdgena orive mxarisTvis 
SesaZloa ar warmoadgendes idealur samarTlebriv Sedegs.824 
sasamarTlos SeuZlia uari Tqvas aRdgenis brZanebis gamocemaze im 
safuZvliT, rom mxareTa Soris arsebuli antagonisturi 
damokidebuleba Seaferxebs efeqtur SromiTi urTierTobas. aseT 
dros gamoxatuli mxareTa antagonizmi unda aRematebodes 
sasamarTlo davisTvis damaxasiaTebel mxareebs Soris 
Camoyalibebul Cveulebriv „SuRls“. amasTan, sasamarTlos SeuZlia 
uari Tqvas mosarCelis aRdgenaze, Tu pirvandeli samuSao (pozicia) 
moiTxovs Cveulebrivze ufro xSir kontaqts, axlo SromiT 

                         
 
821

 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 185, Semdgomi miTiTebiT: Gitter, 13. 
822

 Roccella M., The Reinstatement of Dismissed Employees in Italy: An Empirical Analysis, Comparative 

Labor Law & Policy Journal, Winter, 1989, 14. 
823 Bronstein, 82. 
824 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 185, Semdgomi miTiTebiT: Gitter, 13. 
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TanamSromlobas an ndobaze dafuZnebul urTierTobas 
antagonisturad ganwyobil mxareebs Soris.825 samuSaoze aRdgena 
SeiZleba ar iyos gamarTlebuli, roca am meqanizmis gamoyeneba 
arapraqtikulia. es SemTxvevaa, roca damsaqmebeli mcire sawarmoa an 
pozicia ukavSirdeba mmarTvelobiT rgols an menejerul 
Tanamdebobas, romelic moiTxovs mxareebs Soris specialuri ndobis 
arsebobas.826  
 
kompensaciasTan (da tolfas samuSaoze aRdgenasTan) mimarTebiT, 
pirvandel samuSao adgilze aRdgenis upiratesobas aRiarebs 
saqarTvelos sasamarTlo praqtika. SromiTi xelSekrulebis 
ukanonod moSlisas, sSk-is 38-e VIII muxliT gaTvaliswinebul 
uflebis aRdgenis alternatiul meqanizmebTan dakavSirebiT 
sasamarTlo aRiarebs e.w. rigiTobis princips. saqarTvelos uzenaesi 
sasamarTlos ganmartebiT, „dasaqmebulis samuSaodan gaTavisuflebis 
brZanebis ukanonod (baTilad) cnobis SemTxvevaSi, dasaxelebul 
normaSi miTiTebulia damsaqmeblis valdebuleba, romelic ramdenime 
SesaZleblobas moicavs, Tumca, kanonmdeblis mier dadgenili wesi ar 
SeiZleba imgvarad ganimartos, rom sasamarTlos, diskreciuli 
uflebamosilebiT, SeuZlia moxmobili normis danawesis sakuTari 
Sexedulebisamebr gamoyeneba. sSk damsaqmebels avaldebulebs 
„pirvandel samuSao adgilze aRadginos piri, romelsac Seuwyda 
SromiTi xelSekruleba, an uzrunvelyos is tolfasi samuSaoTi, an 
gadauxados mas kompensacia sasamarTlos mier gansazRvruli 
odenobiT“. miTiTebuli regulaciiT damsaqmeblisaTvis dadgenilia 
ukanonod gaTavisuflebuli dasaqmebulis pirvandel samuSaoze 
aRdgena, xolo Tuki aRniSnuli SeuZlebelia, maSin momdevno 
rigiTobiT dadgenili valdebulebebis Sesruleba.”827 
  
ukanaskneli wlebis ganmavlobaSi, saqarTvelos sasamarTlom 
ganaviTara samuSao adgilze aRdgenis `SeuZleblobis~ Sesaxeb 
midgoma da, Sesabamisad, kompensaciis mikuTvnebis praqtika. 
sasamarTlos SexedulebiT, kompensacia damsaqmebels ekuTvneba maSin, 
rodesac gauqmebulia gaTavisuflebamde subieqtis mier dakavebuli 
pozicia (Tanamdeboba) (mag., reorganizaciis SemTxvevaSi, Sesabamisi 

                         
 
825 iqve, 186, Semdgomi miTiTebiT: Rothstein, Craver, Schroeder, Shoben, 262. 
826 Bronstein A., Trends and challenges of labour law in Central Europe, Globalization and the Future of 

Labour Labour, Edited by Craig J. D. R., Lynk M. S., Cambridge University Press 2006, 212, 222. 
827 saqarTvelos uzenaesi sasamarTlos 2017 wlis 3 Tebervlis ganCineba saqmeze 

№as-570-545-2016; 2017 wlis 3 Tebervlis ganCineba saqmeze №as-1000-961-2016; 2016 wlis 
26 ivlisis ganCineba saqmeze №as-98-94-2016; 2016 wlis 29 ianvris gadawyvetileba 
saqmeze #as-951-901-2015; saqarTvelos uzenaesi sasamarTlos 2016 wlis 29 ianvris 
ganCineba saqmeze #as-931-881-2015; saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 
ianvris ganCineba saqmeze №as-931-881-2015; 2015 wlis 15 aprilis ganCineba saqmeze 
№as-1083-1020-2015.  
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poziciis gauqmeba). sasamarTlos ganmartebiT, „tolfas 
Tanamdebobaze aRdgena SesaZlebelia mxolod im SemTxvevaSi, Tu piri 
pirvandel samuSao adgilze veRar aRdgeba (mag., aRar arsebobs 
saStato erTeuli)”.828 sasamarTlo afasebs damsaqmeblis 
keTilsindisier damokidebulebas mis mier poziciis gauqmebasTan 
dakavSirebiT. sasamarTlos ganmartebiT, `saStato erTeuli 
gauqmebulad iTvleba, roca funqciuri datvirTviT aRar arsebobs 
amgvari Stati,829 an axali saStato erTeuliT ganisazRvra sxva 
ufleba-movaleobebi, an amgvari saStato erTeulis dasakaveblad sxva 
kriteriumebi unda iqnes dakmayofilebuli piris mier (ase magaliTad, 
Stati ar saWiroebda umaRles ganaTlebas, maSin, roca 
reorganizaciis safuZvelze amgvari Statis dasakaveblad umaRlesi 
ganaTleba iyo saWiro.).~830  
 
sasamarTlos mier Camoyalibebuli praqtikiT, damsaqmebels 
mosarCelis pirvandel samuSaoze aRdgenis nacvlad tolfas 
samuSaoze aRdgenis valdebuleba an tolfasi samuSaos ararsebobis 
SemTxvevaSi aRdgenis sanacvlod kompensaciis gadaxda daekisreba im 
SemTxvevaSic, Tu marTlsawinaaRmdegod gaTavisuflebuli piris 
pirvandel poziciaze damsaqmebels gaformebuli aqvs SromiTi 
xelSekruleba mesame pirTan. xelSekrulebis moSlis baTilad 
cnobis da pirvandel samuSao adgilze aRdgenis moTxovnasTan 
erTad, ukanonod daTxovnil pirs ara aqvs mis pirvandel poziciaze 
(anu mis nacvlad) daqiravebuli piris dasaqmebis gauqmebis moTxovnis 
ufleba. sasamarTlos ganmartebiT, mosarCelis pirvandel samuSaoze 
aRdgeniT ar unda Seilaxos mesame pirTa uflebebi, maT Soris, im 
piris ufleba, romelic sadavo pozicias legitimurad ikavebs.831 
uzenaesi sasamarTlos bolodroindeli poziciis Tanaxmad, 
sasamarTlos mier miRebuli gadawyvetileba piris samuSaoze 
aRdgenis Sesaxeb ar warmoadgens sadavo poziciaze dasaqmebuli 
piris samsaxuridan gaTavisuflebis safuZvels.832  
 

                         
 
828 saqarTvelos uzenaesi sasamarTlos 2015 wlis 28 ivlisis ganCineba saqmeze №as-
450-429-2015.  
829 mag., sasamarTlos ganmartebiT, `pirvandeli mdgomareobis aRdgenis 
SeuZleblobas samsaxuris reorganizacia ar ganapirobebs, radgan saStato 
erTeulisaTvis saxelwodebis Secvla ar warmoadgens safuZvels im faqtobrivi 
garemoebis dadgenilad miCnevisaTvis, rom aRar arsebobs saStato erTeuli.~ 
Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 3 
dekembris gadawyvetileba saqmeze №2b/4238-13.  
830 iqve.  
831 iqve. 
832 saqarTvelos uzenaesi sasamarTlos 2018 wlis 20 ivlisis ganCineba saqmeze #as-
687-687-2018.  



167 
 

ganmsazRvrelia damsaqmeblis keTilsindisieri damokidebuleba mis 
mier dasaqmebulis gaTavisuflebis Semdeg imave poziciaze sxva piris 
dasaqmebasTan dakavSirebiT, rac damsaqmeblis dacvis Rirsi 
interesia. mocemul SemTxvevaSi, unda Sefasdes aRniSnuli poziciis 
Sevsebis mizani, asaqmebs imitom, rom es aucilebelia samuSaos 
funqcionirebidan gamodinare, Tu imitom, rom ukanonod 
gaTavisuflebuli piris pirvandel samuSaoze aRdgena SeuZlebeli 
gaxados. amdenad, damsaqmeblis keTilsindisieri qceva vakantur 
poziciaze mesame piris dasaqmebis Taobaze SesaZloa gamoricxavdes 
pirvandel samuSaoze aRdgenas da uTiTebdes tolfasi samuSaos 
mikuTvnebis winapirobas. am mimarTebiT damsaqmeblis qmedebaTa 
erToblioba garkveul prezumfcias qmnis. sxvagvarad rom iTqvas, 
mesame piris mier sadavo poziciis dakaveba ukanonod daTxovnili 
subieqtis pirvandel samuSao adgilze aRdgenas ar gamoricxavs, Tu 
damsaqmebeli miTiTebuli poziciis dakavebis miznebisaTvis 
arakeTilsindisierad moqmedebda. damsaqmeblis qcevis 
keTilsindisieri standarti warmoadgens damsaqmeblis mtkicebis 
tvirTs.833 
 
procesualuri TvalsazrisiT, dispoziciurobis principidan 
gamomdinare, samsjeloa sarCeliT moTxovnili samuSaoze aRdgenis 
nacvlad, sasamarTlo, sakuTari iniciativiT, mosarCeles ramdenad 
miakuTvnebs kompensacias. sasamarTlos praqtika adasturebs 
mosamarTlis aseTi uflebamosilebas.834 sasamarTlos Tanaxmad, 
„kompensacia gaicema maSin, rodesac piris samsaxurSi aRdgena 
obieqturi mizezebis gamo SeuZlebelia.“835 kerZod, kompensaciis 
mikuTvneba xdeba maSin, `rodesac ar kmayofildeba mosarCelis 
moTxovna samsaxurSi aRdgenisa an misi tolfasi TananmdebobiT 
uzrunvelyofis Taobaze”.836 
 
gasaTvaliswinebelia mtkicebis tvirTis sakiTxi. (pirvandel) samuSao 
adgilze aRdgenis obieqturad SeuZleblobis mtkicebis tvirTi 
damsaqmebels ekisreba.837 sasamarTlos ganmartebiT, im SemTxvevaSi, 

                         
 
833 gujabiZe n., mesxiSvili q., 267-268. 
834 yofila SemTxvevebi, rodesac mosarCele sarCeliT iTxovda samuSaoze aRdgenas, 
Tumca reorganizaciis Sedegad Statis gauqmebis gamo sasamarTlom mosarCeles 
miakuTvna kompensacia. ix., mag., saqarTvelos uzenaesi sasamarTlos 2017 wlis 5 
ianvris ganCineba saqmeze #as-969-934-2016. ix. aseve saqarTvelos uzenaesi 
sasamarTlos 2015 wlis 18 martis gadawyvetileba saqmeze #as-1276-1216-2014;  
835 saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCineba saqmeze 
#as-682-636-2017; 2017 wlis 15 maisis ganCineba saqmeze #as-100-93-2017. 
836 saqarTvelos uzenaesi sasamarTlos 2016 wlis 15 ivnisis ganCineba saqmeze #as-
353-338-2016. 
837 ix. saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtembris ganCineba saqmeze 

№as-654-610-2017; 2017 wlis 12 seqtembris ganCineba saqmeze №as-705-659-2017; 2016 wlis 
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Tu aRar arsebobs is Tanamdeboba, romelze aRdgenasac iTxovs mxare, 
konkretuli saStato erTeulis ararsebobis mtkiceba ekisreba 
damsaqmebels. aRniSnulis damtkicebis SemTxvevaSi, mowinaaRmdege 
mxareze gadadis mtkicebis tvirTi, miuTiTos da daamtkicos, Tu 
romelia tolfasi Tanamdeboba, romelzec misi dasaqmeba aris 
SesaZlebeli.838 zogadad, tolfasi samuSaos arsebobis faqtis 
mtkicebis tvirTi mosarCeles - dasaqmebuls ekisreba.839 swored 
mosarCelem unda daamtkicos rogorc tolfasi Tanamdebobis 
arsebobis faqti, ise miuTiTos, konkretulad romelia manamde 
arsebuli Tanamdebobis Sesabamisi Tanamdeboba.840  
 
zemoT aRwerili sasamarTlos midgoma aRdgenis SeuZleblobisas 
kompensaciis mikuTvnebis Sesaxeb SesaZloa marTebuli iyos im 
SemTxvevebSi, roca samuSaodan gaTavisuflebis ukanonod cnoba xdeba 
sxva safuZvliT garda diskriminaciisa. sSk-is 37-e I muxlSi 
CamoTvlili sxva safuZvlebiT xelSekrulebis Sewyvetis ukanonod 
cnoba SesaZloa iwvevdes sxvadasxva samarTlebriv Sedegs da 
konkretulad kompensaciis upiratesobas samuSaoze aRdgenasTan 
mimarTebiT. aRniSnuli sakiTxi ar warmoadgens winamdebare naSromis 
kvlevis mizans. Tumca diskriminaciuli niSniT SromiTi 
xelSekrulebis Sewyvetis samarTlebrivi Sedegebis problema 
sxvagvarad unda Sefasdes. diskriminaciuli niSniT SromiTi 
xelSekrulebis moSlisas ikveTeba ori samarTlebrivi kategoria: 
individis diskriminacia da xelSekrulebis (dauSvebeli safuZvliT) 
ukanonod moSla. aRniSnuli ganasxvavebs diskriminaciuli niSniT 
SromiTi xelSekrulebis moSlas sxva ukanono safuZvliT 
samsaxuridan gaTavisuflebisgan.841 amgvari gamijvna kritikulad 
mniSvnelovania, rogorc moTxovnis uflebis formirebisTvis, aseve 
xandazmulobis vadis gansasazRvrad.842 rogorc uflebis aRdgenis 
meqanizmi, diskriminaciuli niSniT SromiTi xelSekrulebis moSlisas 
samuSaoze aRdgenis mniSvneloba upiratesia sxva ukanono safuZvliT 

                                                                           
 
29 ivnisis ganCineba saqmeze №as-416-399-16; 2015 wlis 18 martis gadawyvetileba 
saqmeze #as-1276-1216-2014; 2015 wlis 7 oqtombris ganCineba saqmeze #as-483-457-2015.  
838 saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 ivlisis ganCineba saqmeze №as-
761-712-2017. 
839 saqarTvelos uzenaesi sasamarTlos 2015 wlis 27 aprilis ganCineba saqmeze #as-
588-556-2014; 2015 wlis 30 martis ganmarteba saqmeze #as-902-864-2014 
840 sasamarTlos ganmartebiT, aRniSnuli SesaZlebelia gairkves mopasuxe 
sazogadoebis saStato nusxisa da Sesabamisi Tanamdebobebis funqciuri datvirTvis 
gamokvlevis Sedegad. ix. saqarTvelos uzenaesi sasamarTlos 2017 wlis 31 martis 
ganCineba saqmeze № as-1032-993-2016; 2016 wlis 9 dekembris ganCineba saqmeze № as-665-
636-2016; 2016 wlis 24 ivnisis ganCineba saqmeze №as-475-456-2016; 2015 wlis 30 martis 
ganCineba saqmeze №as-902-864-2014. 
841 SromiTi xelSekrulebis moSlis dauSvebeli safuZvlebis Sesaxeb ix. gujabiZe 
n., mesxiSvili q., 246-254. 
842 ix. V Tavis me-3 qveTavi. 
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samsaxuridan gaTavisuflebis SemTxvevasTan mimarTebiT. mag., 
britaneTSi samuSaoze aRdgena dasaSvebia, Tu samuSaodan 
gaTavisuflebis ukanonod cnobis safuZveli diskriminaciaa.843  
 
CEACR-is ganmartebiT, vinaidan diskriminaciuli niSniT 
xelSekrulebis moSla xelyofs individis fundamentur uflebas, 
dasaqmebulis samuSaoze aRdgena warmoadgens problemis `saukeTeso 
gadawyvetas~.844 kompensaciasTan SedarebiT, samuSaoze aRdgena 
miCneulia uflebis aRdgenis saTanado meqanizmad. aRniSnuls 
ganapirobebs is garemoeba, rom gansxvavebiT damsaqmebelisa da 
dasaqmebulis individualur interesebis Soris konfliqtisgan, 
diskriminaciis SemTxveva dakavSirebulia sajaro wesrigTan. 
aRniSnuli midgomaa gaziarebuli sazRvargareTis qveynebis 
praqtikiT.845 profesiuli kavSiris wevrobis niSniT diskriminaciis 
samoqalaqosamarTlebriv SedegebTan mimarTebiT gansakuTrebulad 
mkacri pozicia aqvs Camoyalibebuli CEACR-s da CFA-s. arsebuli 
midgomiT, pirvandel samuSaoze aRdgena warmoadgens yvelaze metad 
efeqtur da saTanado samarTlebriv Sedegs profesiuli kavSiris 
wevrobis niSniT ganxorcielebuli diskriminaciisas.846 rogorc es 
`Semakavebeli efeqtisa~ da `damarwmunebeli sanqciis~ Sesaxeb 
msjelobisas aRiniSna, diskriminaciuli niSniT SromiTi 
xelSekrulebis moSlis mxolod finansuri kompensaciiT sanqcireba 
ver uzrunvelyofs marTlsawinaaRmdego – diskriminaciuli qmedebis 
Sedegebis realurad aRmofxvras. diskriminaciis Sedegad samuSaoze 
aRdgenis moTxovnis uflebis Sesaxeb msjelobisas sruladaa 
gasaziarebeli winamdebare Tavis pirvel qveTavSi mimoxiluli 
diskriminaciuli qmedebis Sedegebis aRmofxvris moTxovnis ufleba. 
 
garda zemoaRniSnulisa, kidev erTxel xazi unda gaesvas im 
garemoebas, rom samuSaoze aRdgena pirveladi moTxovnaa. aseT dros, 
dasaqmebulis moTxovnis Sefaseba xdeba arsebuli xelSekrulebis 
farglebSi da xelSekrulebis moSlis baTilad cnoba warmoSobs 
imave xelSekrulebis Sesrulebis valdebulebas. samuSaoze aRdgenis 
Sesaxeb moTxovnis wardgeniT, mosarCele realurad iTxovs 
xelSekrulebis Sesrulebas – gagrZelebas da aRniSnul konteqstSi 
mniSvneloba ara aqvs damsaqmebelma imave poziciaze gaaforma Tu ara 
mesame pirTan SromiTi xelSekruleba847 an organizaciuli 

                         
 
843 Hepple, Equality, 170.  
844

 General Survey on the Termination of Employment Convention, 232.  
845 Bronstein, 81-82. 
846

 Beaudonnet, 124; General Survey on the Fundamental Conventions, 74-75. 
847 erT-erT saqmeze saqarTvelos uzenaesma sasamarTlom marTebulad Camoayaliba 
midgoma, rom individi, romelsac davis ganxilvis procesSi ukavia sadavo pozicia, 
ar unda iqnes CarTuli dasaqmebulis gaTavisuflebis kanonierebasTan 
dakavSirebuli davis ganxilvis procesSi, Tundac mesame pirad damoukidebeli 
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TvalsazrisiT damsaqmebelma ra RonisZiebebs mimarTa (mag., poziciis 
gauqmeba).  
 
yovelive zemoT mocemuli msjelobis gaTvaliswinebiT, samuSaoze 
aRdgena upiratesi samarTlebrivi Sedegia diskriminaciuli niSniT 
SromiTi xelSekrulebis moSlisas. saqarTvelos sasamarTlo 
praqtikiT dadgenili bolodroindeli midgoma aRdgenis 
SeuZleblobis gamo kompensaciis mikuTvnebis Sesaxeb ar unda iqnes 
gaziarebuli xelSekrulebis ukanonod Sewyvetis am SemTxvevis 
mimarT. gansakuTrebul gamonaklis SemTxvevaSi, SesaZlebelia 
diskriminirebul pirs miekuTvnos fuladi kompensacia samuSaoze 
aRdgenis sanacvlod. aseT dros, kompensaciis odenoba unda iyos 
gansxvavebuli - ufro didi odenobis, vidre SromiTi xelSekrulebis 
sxva ukanono safuZvliT Sewyvetis SemTxvevaSi.       
 
3.1.5 iZulebiTi mocdenisTvis anazRaurebis moTxovnis ufleba 
 
pirvandel samuSao adgilze aRdgenis moTxovnasTan erTad, 
diskriminaciis msxverpls ufleba aqvs moiTxovos anazRaurebis 
gadaxda iZulebiTi mocdenisTvis. Sromis kodeqsSi specialuri 
regulirebis ararsebobis fonze „iZulebiTi mocdena“ qarTul 
samarTlebriv sivrceSi pirvelad moTxovnad unda Sefasdes. sSk-is 
32-e I muxlis Tanaxmad, „damsaqmeblis braliT gamowveuli iZulebiTi 
mocdenis dros dasaqmebuls Sromis anazRaureba miecema sruli 
odenobiT“. sasamarTlos mier xelSekrulebis moSlis baTilad 
cnobis SemTxvevaSi, diskriminaciuli niSniT ganxorcielebuli 
xelSekrulebis moSla ar aris namdvili, ris gamoc igi ar iwvevs 
SromiTi urTierTobis Sewyvetas. „Sedegad, Sromis xelSekruleba 
namdvilia, damsaqmebeli ki Sromis kodeqsis 32-e I muxlis Tanaxmad, 
valdebulia mis mier gamowveuli (kanonis darRveviT 
ganxorcielebuli xelSekrulebis moSliT, romelic baTilia) 
iZulebiTi mocdena aanazRauros sruli odenobiT.“848 sasamarTlos 
SefasebiT, „vinaidan brZaneba gaTavisuflebis Sesaxeb kanonis 
darRveviTaa gamocemuli da baTilia, amitom mosarCeleebs unda 
aunazRaurdeT iZulebiTi ganacduri“.849 amdenad, iZulebiTi 

                                                                           
 
sasarCelo moTxovniT. uzenaesma sasamarTlos daSvebiT, maqsimum saubari SeiZleba 
Seexos damoukidebeli sasarCelo moTxovnis gareSe mesame pirad Cabmas. 
saqarTvelos uzenaesi sasamarTlos 2018 wlis 20 ivlisis ganCineba saqmeze #as-687-
687-2018.  
848 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
112. 
849 saqarTvelos uzenaesi sasamarTlos 2013 wlis 1 agvistos ganCineba saqmeze № as-
740-702-2013.  
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mocdenisTvis anazRaurebis gadaxda savaraudod pirvelad moTxovnad 
unda Sefasdes.850  
 
sasamarTlo xSir SemTxvevaSi `iZulebiTi ganacduris~ moTxovnas 
akvalificirebs, rogorc dasaqmebulisTvis miyenebul zianad.851 
saqarTvelos uzenaesi sasamarTlos ganmartebiT, 
`iZulebiTi  ganacduri  warmoadgens  swored  im  zians, romelic 
ekuTvnis dasaqmebuls, raTa moxdes pirvandeli mdgomareobis aRdgena 
im saxiT, romelic ar iarsebebda, rom ar damdgariyo anazRaurebis 
mavaldebulebeli garemoeba~.852  
 
iZulebiTi mocdenisTvis anazRaurebis moTxovnis ufleba 
dasaqmebuls pirvandeli samuSao adgilis nacvlad tolfas 
samuSaoze aRdgenis SemTxvevaSic unda hqondes. sasamarTlos 
ganmartebiT, `iZulebiTi ganacduris miReba dasaqmebulis samuSaoze 
(tolfas Tanamdebobaze) aRdgenis Tanamdevi samarTlebrivi 
Sedegia~.853 
  
dasaqmebuls ufleba aqvs moiTxovos kompensacia (rogorc aRdgenis 
alternativa) da aseve iZulebiTi mocdenis anazRaureba. amdenad, 
erTmaneTisgan unda gaimijnos kompensacia da ganacduris 
anazRaureba. zemoT aRiniSna, rom kompensacia warmoadgens samuSaoze 
aRdgenis alternativas, xolo iZulebiTi mocdenisTvis anazRaureba 
SromiTi xelSekrulebis baTilad cnobis SemTxvevisas 
xelSekrulebis Sesrulebis pirveladi moTxovnaa. sasamarTlos 
ganmartebiT, iZulebiTi ganacduri `gansxvavdeba sSk-is 38.8 muxliT 
gaTvaliswinebuli kompensaciisagan, radgan  es  ukanaskneli  
sasamarTlom  swored im SemTxvevisaTvis unda  gamoiyenos,  rodesac  
SeuZlebelia  pirvandeli  mdgomareobis aRdgena“.854 SesaZlebelia, 

                         
 
850 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
56-57, 112. 
851 mag., Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 3 
dekembris gadawyvetilebaSi saqmeze №2b/4238-13, sasamarTlo aRniSnavs, rom 
dasaqmebuls unda aunazRaurdes damsaqmeblis mxridan aramarTlzomieri 
gaTavisuflebiT miyenebuli ziani - ganacduris anazRaureba saqarTvelos 
samoqalaqo kodeqsis 411-e muxlis safuZvelze.  
852 saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCinebebi saqmeze 
#as-682-636-2017 da #as-816-764-2017; 2016 wlis 29 ianvris gadawyvetileba saqmeze #-
as-951-901-2015.   
853saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCinebebi saqmeze 
#as-682-636-2017 da #as-816-764-2017.   
854 saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCinebebi saqmeze 

#as-682-636-2017 da #ას-816-764-2017; 2017 wlis 28 ivlisis ganCineba saqmeze #as-371-352-

2015; 2017 wlis 31 martis ganCineba saqmeze № as-24-22-2017; 2016 wlis 29 ianvris 
gadawyvetileba saqmeze #as-951-901-2015; 2015 wlis 28 ivlisis ganCineba saqmeze #as-
371-352-2015; 2015 wlis 20 ivlisis ganCineba saqmeze #-as-281-269-2015.. 
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kompensaciis odenobis gamoTvlisas sasamarTlom ixelmZRvanelos 
igive principiT, romelic gamoiyeneba iZulebiTi mocdenisTvis 
anazRaurebis gansazRvrisas. mag., sasamarTlo kompensaciis odenobis 
gansazRvrisas iTvaliswinebs drois im monakveTs, `romlis 
ganmavlobaSic mosarCeles unda emuSava mopasuxe organizaciaSi da 
mieRo Sesabamisi anazRaureba.~855 am SemTxvevaSi aucilebelia, rom 
mikuTvnebuli Tanxebidan sasamarTlom erTmaneTisgan gamijnos 
kompensaciis odenoba da iZulebiTi mocdenisTvis anazRaurebis 
odenoba.   

 
sSk-is 32-e I muxli, erTi SexedviT, dispoziciuria. 2006-2013 wlebSi 
moqmedi Sromis kodeqsiT mxareebs SesaZlebloba hqondaT, 
kanonmdeblobiT dadgenili debulebebi SeecvalaT xelSekrulebiT, 
dasaqmebulis interesis sazianod. aRniSnulis safuZvels 
warmoadgenda Sromis kodeqsis araerT normaSi asaxuli daTqma - „Tu 
xelSekrulebiT sxva ram ar aris gaTvaliswinebuli“.856 sSk-Si 2013 
wlis ivlisSi ganxorcielebuli cvlilebis ZaliT, mxareebs 
xelSekrulebiT ar SeuZliaT Secvalon sSk-iT dadgenili 
debulebebi, garda im SemTxvevisa, roca kanoniT dawesebuli dacvis 
minimaluri standartis Secvla xdeba dasaqmebulis sasargeblod. 
sSk-is 1-li III muxlis Tanaxmad, „SromiTi xelSekrulebiT ar 
SeiZleba ganisazRvros am kanoniT gaTvaliswinebulisagan 
gansxvavebuli normebi, romlebic auaresebs dasaqmebulis 

                         
 
855 saqarTvelos uzenaesi sasamarTlos 2016 wlis 15 ivnisis ganCineba saqmeze #as-
353-338-2016. 
856 SromiTi xelSekrulebis Sinaarsidan gamomdinare, romliTac uaryofilia 
nebismieri davalianebis dayovnebis SemTxvevaSi kompensaciis gadaxda, sasamarTlom 
sSk-is 31-e III muxlTan mimarTebiT aramarTebulad mianiWa upiratesoba mxareTa 
SeTanxmebas. sasamarTlos ganmartebiT, Sromis kodeqsis 31-e muxlis me-3 nawiliT 
gaTvaliswinebuli norma, marTalia, iTvaliswinebs damsaqmeblis valdebulebas 
nebismieri anazRaurebis Tu angariSsworebis dayovnebis yoveli dRisaTvis 
gadauxados dasaqmebuls dayovnebuli Tanxis 0.07 procenti, Tumca amave muxlis 1-
li nawilis me-2 winadadebiT gaTvaliswinebuli normis Tanaxmad, am muxlis 
normebi gamoiyeneba mxolod im SemTxvevaSi, Tu SromiTi xelSekrulebiT sxva ram 
ar aris gaTvaliswinebuli. Sesabamisad, moxmobili normis Sinaarsidan gamomdinare 
irkveva, rom nebismieri anazRaurebis dayovnebisaTvis yoveldRiuri 0.07 procentis 
Sesaxeb valdebuleba ar warmoadgens imperatiul danawess da mxareTa SeTanxmebiT 
aRniSnuli valdebuleba SesaZloa gamoiricxos konkretuli SromiTi 
samarTlebrivi urTierTobisas. ix. saqarTvelos uzenaesi sasamarTlos 2011 wlis 

26 seqtembris ganCineba saqmeze №as-1038-1069-2011; sasamarTlos SefasebiT, 
„anazRaurebis dayovnebiT gamowveuli zianis anazRaurebis Sesaxeb Sromis kodeqsis 
31-e muxlis me-3 nawiliT gaTvaliswinebuli norma dispoziciuri xasiaTisaa da 
Tuki mxareTa mier am wesisagan gansxvavebuli SeTanxmeba ar iqneba xelSekrulebiT 
gaTvaliswinebuli, aseT SemTxvevaSi moqmedebs aRniSnuli danawesi dayovnebuli 
Tanxis 0.07 procentis zianis saxiT anazRaurebasTan dakavSirebiT“. ix. 

saqarTvelos uzenaesi sasamarTlos 2013 wlis 20 maisis ganCineba saqmeze №as-300-
285-2013.    
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mdgomareobas.“ dasaqmebulis sawinaaRmdegod kanoniT dadgenili 
sazRvrebisgan nebismieri saxelSekrulebo gadaxvevis samarTlebriv 
Sedegs gansazRvravs sSk-is me-6 X muxli - baTilia individualuri 
SromiTi xelSekrulebis is piroba, „romelic ewinaaRmdegeba am 
kanons an imave dasaqmebulTan dadebul koleqtiur xelSekrulebas, 
garda im SemTxvevisa, roca individualuri SromiTi xelSekruleba 
aumjobesebs dasaqmebulis mdgomareobas“. 
 
anazRaurebis moTxovnis ufleba iZulebiTi mocdenisTvis exeba 
drois im monakveTs, romlis farglebSi dasaqmebuls „waerTva 
SesaZlebloba mieRo yovelTviuri saxelfaso anazRaureba“.857 
vinaidan ukanonod daTxovnili piri saxelfaso anazRaurebas aRar 
iRebs gaTavisuflebis TariRidan, damsaqmebeli valdebulia, 
dasaqmebuls gadauxados Tanxa iZulebiTi mocdenis periodisaTvis - 
gadawyvetilebis aRsrulebamde, „rogorc ukanonod gaTavisuflebis 
gamo miuRebeli Semosavali“.858 es is periodia, rodesac „SromiTi 
urTierTobis aramarTlzomieri SewyvetiT mopasuxem dasaqmebuls 
waarTva SesaZlebloba ganexorcielebina SromiTi xelSekrulebiT 
gaTvaliswinebuli samsaxurebrivi movaleoba da mieRo Sesabamisi 
SromiTi anazRaureba.“859 sxvagarad rom iTqvas, SromiTi 
xelSekrulebis `aramarTlzomierad moSlis Sedegad, dasaqmebuls 
xelSekrulebiT gaTvaliswinebuli movaleobebis Sesrulebis 
SesaZlebloba espoba, vinaidan, amave dros, arsebobs dasaqmebulis 
neba, ganaxorcielos xelSekrulebiT gaTvaliswinebuli valdebuleba 
da miiRos Sesabamisi anazRaureba. Sesabamisad, SromiTi 
xelSekrulebis aramarTlzomierad moSlis momentidan dasaqmebulis 
samuSaoze aRdgenamde dro damsaqmeblis braliT gamowveuli 
mocdenaa.~860 iZulebiTi mocdenisTvis anazRaurebis aTvla iwyeba 
gaTavisuflebis TariRidan861 da moqmedebs piris faqtobrivad 
„samuSaoze aRdgenamde“.862 Tumca iZulebiTi mocdenisTvis Sromis 
anazRaurebis moTxovnis ufleba SezRudulia SromiTi 

                         
 
857 saqarTvelos uzenaesi sasamarTlos 2013 wlis 11 Tebervlis ganCineba saqmeze № 
as-46-44-2013; saqarTvelos uzenaesi sasamarTlos 2013 wlis 24 ivnisis ganCineba 

saqmeze №as-431-407-2013.  
858 saqarTvelos uzenaesi sasamarTlos 2013 wlis 24 ivlisis ganCineba saqmeze № 
as-596-567-2013;  saqarTvelos uzenaesi sasamarTlos 2013 wlis 22 ivlisis ganCineba 

saqmeze №as-598-569-2013.   
859 saqarTvelos uzenaesi sasamarTlos 2013 wlis 22 ivlisis ganCineba saqmeze № 
as-598-569-2013.  
860 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 3 
dekembris gadawyvetileba saqmeze #2b/4238-13.  
861 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 181, Semdgomi miTiTebiT: Sands, 187.   
862 saqarTvelos uzenaesi sasamarTlos 2013 wlis 15 Tebervlis ganCineba saqmeze 

№as-93-88-2013.  
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xelSekrulebis vadiT. marTlsawinaaRmdegod gaTavisuflebuli piris 
moTxovna iZulebiTi mocdenisTvis Sromis anazRaurebis Sesaxeb 
vrceldeba maqsimum xelSekrulebis vadis amowurvis TariRamde.863 
sakasacio sasamarTlos ganmartebiT, SromiTi urTierTobis ukanonod 
Sewyvetis kvalifikaciis droisaTvis SromiTi xelSekrulebis vadis 
amowurvis SemTxvevaSi ziani anazRaurdeba `swored SromiTi 
xelSekrulebis moqmedebis periodSi, rameTu prezumirdeba, rom 
sadavo brZanebis ararsebobis SemTxvevaSi, dasaqmebulis swored 
saxelSekrulebo periodSi Seasrulebda kompaniaSi SromiT 
movaleobebs.~864 iZulebiTi mocdenisTvis Sromis anazRaurebis 
odenobis gaangariSeba wydeba samuSaoze faqtobrivad aRdgenis 
TariRsa da xelSekrulebis vadis amowurvis TariRs Soris, erT-
erTis pirvelad dadgomisTanave. 
 
ukanasknel periodSi sasamarTlo gadawyvetilebebSi gamoikveTa 
midgoma roca sasamarTlo akmayofilebs dasaqmebulis moTxovnas 
damsaqmeblis mier xelSekrulebis moSlis baTilad cnobis Sesaxeb, 
Tumca samuSaoze aRdgenis SeuZleblobis gamo, mosamarTle 
dasaqmebuls akuTvnebs kompensacias da kompensaciis farglebSi 
Tvlis „iZulebiTi mocdenis“ anazRaurebasac.865 Sedegad, ukanonod 
daTxovnil dasaqmebuls sasamarTlo akuTvnebs gansazRvruli 
(fiqsirebuli) odenobis kompensacias, romlis odenobac imaze 
naklebia vidre xelfasis jamuri odenoba „iZulebiTi mocdenisTvis“. 
faqtobrivad ikveTeba tendencia, rom miuxedavad imisa Tu ramdeni 
xani grZeldeba mxareebs Soris sasamarTlo dava, samuSaoze aRdgenis 
nacvlad kompensaciis mikuTvnebisas da kompensaciaSi „iZulebiTi 
mocdenis“ anazRaurebis integrirebisas dasaqmebuli kompensaciis 
formiT Rebulobs ufro nakleb Tanxas vidre igi miiRebda 
samsaxurSi aRdgenis SemTxevaSi mosamarTles damsaqmeblisTvis rom 
daekisrebina „iZulebiTi mocdenis“ anazRaureba. swored am midgomis 
kritikuli Sefasebis konteqstSic Sromis samarTlis uzogadesi - 
dasaqmebulis dacvis miznidan da disrkiminaciuli niSniT SromiTi 
xelSekrulebis moSlisas damarwmunebeli sanqciis „penaluri“ 
funqciidan gamomdinare „iZulebiTi mocdenis“ anazRaureba pirvelad 
moTxovnad unda dakvalificirdes. 
 
iZulebiTi mocdenisTvis Sromis anazRaurebis gadaxda unda moxdes 
SromiTi xelSekrulebiT gaTvaliswinebuli yovelTviuri 
                         
 
863 ix., mag., saqarTvelos uzenaesi sasamarTlos 2010 wlis 19 oqtombris ganCineba 

saqmeze №as-549-517-2010.    
864 saqarTvelos uzenaesi sasamarTlos 2017 wlis 24 maisis ganCineba saqmeze №as-
368-342-2017.  
865 Sead. magaliTad, saqarTvelos uzenaesi sasamarTlos 2018 wlis 14 dekembris 
ganCineba saqmeze #1263-2018, 2018 wlis 29 agvistos gadawyvetileba saqmeze 637-637-
2018.  
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anazRaurebis Sesabamisad. iZulebiTi mocdenis  pirvelad moTxovnad 
dakvalificirebis SemTxvevaSi, anazRaurebis gamoTvlis safuZveli 
unda iyos mxareebs Soris gaformebuli ukanaskneli xelSekruleba.866 
meore mxriv, sasamarTlo praqtikaSi yofila SemTxveva, roca 
SromiTi xelSekrulebiT gaTvaliswinebuli xelfasis sruli 
odenobiT iZulebiTi mocdenis anazRaureba damsaqmebels dakisrebia 
gaTavisuflebis dRidan mosarCelis sxva damsaqmebelTan dasaqmebis 
TariRamde. am SemTxvevaSic, sasamarTlo `iZulebiT mocdenas~ zianad 
akvalificirebs. sasamarTlos ganmartebiT, pirobiTad meore 
damsaqmebelTan dasaqmebis dRidan xelSekrulebis moqmedebis vadis 
amowurvamde iZulebiTi mocdenis anazRaurebis odenobam unda 
Seadginos „sxvaoba Zvelsa da axal xelfass Soris“.867  
 
iZulebiTi mocdenisTvis gadasaxdeli Tanxis gamoTvlisas 
mxedvelobaSia misaRebi is anazRaureba, romelsac dasaqmebuli 
iRebda gaTavisuflebis momentisTvis da ara is, romelic, mag., 
ganisazRvra gaTavisuflebis Semdgom imave poziciaze an, mag., mis 
nacvlad reorganizaciis Sedegad Seqmnil axal poziciaze.868 
 
saqarTvelos uzenaesi sasamarTlos ganmartebiT, aramarTlzomierad 
gaTavisuflebul dasaqmebuls ufleba aqvs moiTxovos Sromis 
anazRaureba, rac ver miiRo iZulebiTi mocdenis dros, aseve 
dayovnebuli Tanxis Sesabamisi procenti.869 sasamarTlos SefasebiT, 
ukanono gaTavisuflebisas iZulebiTi mocdenis gamo anazRaurebis 
gadaxdis garda, damsaqmebeli pasuxismgebelia anazRaurebis 
dayovnebisTvis sSk-is 31-e III muxliT gaTvaliswinebuli sanqciiT - 
„damsaqmebeli valdebulia nebismieri anazRaurebis Tu 
angariSsworebis dayovnebis yoveli dRisaTvis gadauxados 
dasaqmebuls dayovnebuli Tanxis 0.07 procenti“.  
 
dausabuTebelia erT-erT saqmeze uzenaesi sasamarTlos pozicia, rom 
31-e III muxli vrceldeba mxolod SromiTi urTierTobebis farglebSi 

                         
 
866 sSk-is me-6 muxlis VI, VII da VIII nawilebSi miTiTebulia, rom Tu dasaqmebulTan 
dadebulia ramdenime SromiTi xelSekruleba, romlebic mxolod avsebs da 
mTlianad ar cvlis erTmaneTs, yvela xelSekruleba inarCunebs Zalas da 
ganixileba, rogorc erTi SromiTi xelSekruleba. wina SromiTi xelSekruleba 
Zalas inarCunebs imdenad, ramdenadac misi debulebebi Secvlili ar aris Semdgomi 
xelSekrulebiT. dasaqmebulTan erTsa da imave pirobaze dadebuli ramdenime 
SromiTi xelSekrulebis arsebobis SemTxvevaSi upiratesoba eniWeba bolos 
dadebul xelSekrulebas. 
867 ix. saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 ivnisis ganCineba saqmeze № 
as-427-403-2013.  
868 Sead. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 
3 dekembris gadawyvetileba saqmeze #2b/4238-13.  
869 saqarTvelos uzenaesi sasamarTlos 2013 wlis 30 oqtombris ganCineba saqmeze 

№as-1283-1210-2012.  
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dayovnebul Sromis anazRaurebaze. sasamarTlo, sSk-is 32-e I 
muxlisgan izolirebulad afasebs 31-e III muxls da misi regulirebis 
sferos zRudavs mimdinare SromiTi urTierTobiT. sasamarTlos 
SexedulebiT, kanonier ZalaSi Sesuli gadawyvetilebiT 
mikuTvnebuli iZulebiTi mocdenis anazRaureba dasaqmebulisTvis 
Sromis anazRaurebis angariSsworebis dayovnebasTan ver gaigivdeba 
im mizeziT, rom dasaqmebuli - mosarCele ar aris Sromis 
anazRaurebis angariSsworebis mocdenis subieqti.870 aq kidev erTxel 
unda moxdes imis xazgasma, rom iZulebiTi mocdenisTvis anazRaureba 
savaraudod pirvelad moTxovnad unda Sefasdes. damsaqmebels 
anazRaurebis gadaxdis valdebuleba ekisreba xelSekrulebiT. 
damsaqmeblis mier xelSekrulebis moSlis baTilad cnobis 
SemTxvevaSi, damsaqmebeli valdebulia moaxdinos iZulebiTi 
mocdenis anazRaureba. Sesabamisad, am SemTxvevaSic, dasaqmebuls 
ufleba aqvs moiTxovos kanonismieri pirgasamtexlos (dayovnebis 
yoveli dRisaTvis dayovnebuli Tanxis 0.07%) gadaxda. igive midgomas 
adasturebs CJEU-s praqtikac. sasamarTlom kanonmdeblobiT 
gaTvaliswinebuli pirgasamtexlos mikuTvneba ar SezRuda mxolod 
SromiTi urTierTobebis farglebSi dayovnebuli Sromis 
anazRaurebiT. rogorc zemoT aRiniSna, erT-erT saqmeze871 CJEU-m 
dauSva pirgasamtexlos dakisrebis SesaZlebloba ukanonod 
gaTavisuflebuli piris sasargeblod. sasamarTlom pirgasamtexlos 
mikuTvneba miiCnia, rogorc realuri Tanasworobis miznis miRwevis 
arsebiTi komponenti.872 
 
iZulebiTi mocdenisTvis anazRaurebis moTxovna aris damsaqmeblis 
mier SromiTi urTierTobis ukanonod Sewyvetis mniSvnelovnad 
efeqturi samarTlebrivi Sedegi. iZulebiTi mocdenisaTvis Sromis 
anazRaurebis dakisrebiT, damsaqmebeli valdebulia, gadaixados 
anazRaureba orjer im samuSaosaTvis, romelic erTxel Sesrulda: 
damsaqmebelma anazRaureba unda gadauxados dasaqmebuls, romelic 
daqiravebul iqna samuSaoze gaTavisuflebuli piris sanacvlod da 
diskriminaciis msxverpls, romelic ukanonod daiTxoves.873 
 
Tu dasaqmebuls miRebuli aqvs sSk-is 38-e I an II muxlebiT 
gansazRvruli erTi an ori Tvis Sromis anazRaurebis odenobis 
kompensacia,874 damsaqmebelze dakisrebuli iZulebiTi mocdenisTvis 
                         
 
870 saqarTvelos uzenaesi sasamarTlos 2016 wlis 27 oqtombris ganCineba saqmeze 

№as-268-255-2016. 
871 Case 271/91, Marshall.  
872 Ellis, Watson, 307-308. 
873 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli 
samarTlebrivi Sedegebi, 190, Semdgomi miTiTebiT: Rutherglen, Donohue, 600. 
874 damsaqmeblis mier ekonomikuri garemoebebis, teqnologiuri an organizaciuli 
cvlilebebis (romlebic aucilebels xdis samuSao Zalis Semcirebas), 
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anazRaurebis jamur odenobas Sesabamisad unda gamoakldes 
damsaqmeblis mier gadaxdili kompensacia.875 
 
3.1.6 iZulebiTi mocdenisas dasaqmebulis mier dakarguli sargeblis 
moTxovnis ufleba 
 
zogadad, Sromis samarTali icnobs iseT SemTxvevebs, rodesac 
faqtobrivad Sesrulebuli samuSaos proporciulad dasaqmebuls 
warmoeSoba kanonmdeblobiT da/an xelSekrulebiT gansazRvruli 
sxvadasxva sargeblis moTxovnis ufleba.  mag., Svebulebis ufleba, 
dawinaurebis ufleba, sxvadasxva socialuri sargeblis miRebis 
ufleba, masobrivi daTxovnisas samuSao staJis mixedviT sxva 
dasaqmebulebTan mimarTebiT samuSaos SenarCunebis ufleba, samuSao 
staJis proporciulad samuSaodan daTxovnisas gazrdili 
kompensaciisa da winaswari gafrTxilebis ufleba.876 
 
SromiTi urTierTobis aramarTlzomieri SewyvetiT dasaqmebuls 
kanonieri safuZvlis gareSe uCerdeba samuSao gamocdileba da 
Sesabamisad, igi veRar iyenebs samuSao staJTan dakavSirebul 
sargebels. iZulebiTi mocdenisTvis dasaqmebuls waerTva ra 
SesaZlebloba, mieRo samuSaos faqtobrivad Sesrulebaze 
damokidebuli sargebeli, Sromis samarTali iTvaliswinebs samuSaos 
faqtobrivad Sewyvetis Sedegad dakarguli sargeblis aRdgenas. 
CEACR-is ganmartebiT, samsaxuridan gaTavisufleba, romelic arRvevs 
dasaqmebulis ZiriTad uflebas, samarTlebrivi Sedegis saxiT unda 
iwvevdes rogorc finansur, aseve SromiTi pirobebis `kompensirebas~. 
amdenad, samuSaoze aRdgenasTan erTad, diskriminirebuli pirs 
ufleba aqvs moiTxovos gadauxdeli Tanxis anazRaureba da 
faqtobrivad muSaobis Sedegad mopovebul uflebaTa SenarCuneba.877  

                                                                           
 
dasaqmebulis mier dakavebul TanamdebobasTan/Sesasrulebel samuSaosTan misi 
kvalifikaciis an profesiuli unar-Cvevebis Seusabamobis, xangrZlivi 
Sromisuunarobis an sxva obieqturi garemoebis (romelic amarTlebs SromiTi 
xelSekrulebis Sewyvetas) safuZvliT xelSekrulebis moSlis SemTxvevaSi, 
damsaqmebeli valdebulia aranakleb 30 kalendaruli dRiT adre gaafrTxilos 
dasaqmebuli winaswari werilobiTi Setyobinebis gagzavniT. amasTanave, dasaqmebuls 
miecema kompensacia aranakleb 1 Tvis Sromis anazRaurebis odenobiT. imave 
safuZvliT SromiTi xelSekrulebis moSlis SemTxvevaSi damsaqmebeli 
uflebamosilia aranakleb 3 kalendaruli dRiT adre gaafrTxilos dasaqmebuli 
winaswari werilobiTi Setyobinebis gagzavniT da dasaqmebuls gadauxados 
kompensacia aranakleb 2 Tvis Sromis anazRaurebis odenobiT. 
875 Sead., mag., saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCineba 
saqmeze #as-682-636-2017.  
876 mag., germaniis Sromis kanonmdebloba. SveliZe z., SromiTi diskriminaciis 
samoqalaqo samarTliT mowesrigebuli samarTlebrivi Sedegebi, 183, Semdgomi 
miTiTebiT: Lingeman, Steinau-Steinrück, Mengel.  
877 iqve, Semdgomi miTiTebiT: Beaudonnet, 158. 
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aSS-is Sromis samarTali, samuSao adgilze aRdgenasTan erTad, 
samuSao staJTan dakavSirebuli sargeblis aRdgenas iTvaliswinebs. 
igi Sedgeba ori formisgan – "benefit seniority" da "competitive seniority". 
"benefit seniority" moicavs samuSao staJTan dakavSirebul sargebels, 
mag., sapensio-socialuri sargebeli, saSvebulebo periodis 
gamosaTvleli vadis aRdgena. "competitive seniority" gulisxmobs sxva 
dasaqmebulebTan mimarTebiT iseT uflebaTa aRdgenas, rogoricaa 
garkveul poziciaze daniSvnis ufleba, dawinaureba an masobrivi 
daTxovnisas samuSao staJis mixedviT samuSaos SenarCunebis ufleba. 
diskriminaciis Sedegad dasaqmebulis samuSao staJis SeCerebis - 
dazaralebis sapasuxod, "competitive seniority" gansazRvravs 
dasaqmebulis uflebas, moiTxovos an daicvas mis mier samuSao 
gamocdilebis proporciulad mopovebuli sargebeli sxva 
dasaqmebulebTan konkurenciaSi.878 
 
erTsa da imave damsaqmebelTan dasaqmebulis samuSao staJTan da 
gamocdilebasTan dakavSirebuli sargeblis saxiT, qarTuli 
kanonmdebloba aRiarebs mxolod Svebulebis uflebas. sSk-is 21-e IV 
muxlis Tanaxmad, damsaqmeblis iniciativiT SromiTi xelSekrulebis 
moSlis SemTxvevaSi damsaqmebeli valdebulia dasaqmebuls 
aunazRauros gamouyenebeli Svebuleba SromiTi urTierTobis 
xangrZlivobis proporciulad. aRniSnuli ufleba ILO–s 
`anazRaurebadi Svebulebis Sesaxeb“ 1936 wlis  #52-e konvenciidan879 
gamomdinareobs. mocemuli normebis safuZvelze, dasaqmebuls 
SeuZlia moiTxovos konkretul wels gamouyenebeli Svebulebis 
kompensacia, radgan damsaqmeblis iniciativiT SromiTi urTierTobis 
Sewyvetis SemTxvevaSi, dasaqmebuls ar SeiZleba waerTvas Svebulebis 
ufleba. xelSekrulebis moSlis Sedegad ar arsebobs Svebulebis 
gamoyenebis SesaZlebloba, Tumca daTxovnili piri inarCunebs 
dakarguli Svebulebis fuladi kompensaciis uflebas.880  
 
sSk-is 22-e I muxlis mixedviT, „dasaqmebuls Svebulebis moTxovnis 
ufleba warmoeSoba muSaobis TerTmeti Tvis Semdeg“. sSk-is 24-e I 
muxli azustebs, rom „Svebulebis moTxovnis uflebis warmoSobis 
gamosaTvlel vadaSi iTvleba dasaqmebulis mier faqtobrivad 
namuSevari, agreTve damsaqmeblis braliT gamowveuli iZulebiTi 

                         
 
878 iqve, 184, Semdgomi miTiTebiT: Rutherglen, Donohue, 621. 
879 me-6 muxlis Tanaxmad „pirma, romelic kuTvnili Svebulebis gamoyenebamde 
gaTavisuflda damsaqmeblis mizeziT, kuTvnili Svebulebis yoveli dRisaTvis, 
winamdebare konvenciis Sesabamisad, unda miiRos me-3 muxliT gaTvaliswinebuli 
anazRaureba.“ 
880 iqve, Semdgomi miTiTebiT: kvantaliani n., sasamarTlo praqtika SromiT davebze, 
Sromis samarTali, zaaliSvili v., (red.), statiaTa krebuli I, 2011, 77. 
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mocdenis dro“. Sedegad, iZulebiTi mocdenisas dasaqmebulis mier 
dakarguli sargeblis moTxovnis ufleba moicavs Svebulebis 
warmoSobis gamosaTvleli vadis „kompensacias“. gamouyenebeli 
Svebulebis kompensacia gulisxmobs gaTavisuflebamde dasaqmebulis 
mier mopovebul Svebulebas, xolo gaTavisuflebis Semdgom 
dakarguli sargeblis moTxovnis ufleba ki moiazrebs Svebulebis 
warmoSobis gamosaTvlel vadaSi iZulebiTi mocdenis drois CaTvlas.  
 
amdenad, sSk-is 24-e I muxlis safuZvelze, diskriminaciuli niSniT 
ukanonod gaTavisuflebul dasaqmebuls aqvs saSvebulebo periodis 
gamosaTvleli vadis aRdgenis moTxovnis ufleba. aRniSnuli 
moiazrebs dasaqmebulis SesaZleblobas, samuSaoze aRdgenis 
momentidan aRar daelodos Svebulebis uflebis warmomSobi 
TerTmetTviani vadis gasvlas. Sedegad, samuSaoze aRdgenisTanave 
dasaqmebuls eqneba Svebulebis gamoyenebis ufleba im reJimis 
farglebSi, romelic iarsebebda, xelSekruleba ukanonod rom ar 
moSliliyo.     
 
3.2 moTxovnebi gansazRvruli vadis SromiTi xelSekrulebis 
gagrZelebaze damsaqmeblis mxridan uaris Tqmis SemTxvevaSi 
 
dasaqmebuls ufleba aqvs moiTxovs samuSaoze aRdgena da iZulebiTi 
mocdenisTvis Sromis anazRaurebis gadaxda, roca damsaqmeblis 
mtkicebiT, SromiTi urTierTobis Sewyveta moxda xelSekrulebis 
vadis gasvlis safuZvliT, Tumca, sSk-is me-6 I2 muxlidan gamomdinare, 
SromiTi xelSekruleba uvadoa.881  
 
naSromis II Tavis 4.3.2 paragrafSi detaluradaa Sejerebuli pozicia, 
rom SromiTi diskriminaciis akrZalva vrceldeba xelSekrulebis 
vadis gasvlis safuZvliT SromiTi xelSekrulebis Sewyvetaze. 
amdenad, rodesac damsaqmebeli diskriminaciuli niSniT uars 
acxadebs vadiani SromiTi xelSekrulebis gagrZlebaze, dasaqmebuls 
warmoeSoba igive moTxovnebi, romlebic mas SeiZleba hqonoda 
damsaqmeblis iniciativiT xelSekrulebis vadamde moSlis 
SemTxvevaSi. aRniSnul sakiTxTan dakavSirebiT, relevanturia II Tavis 
1.2 paragrafSi warmodgenili msjeloba diskriminaciis akrZalvis 
mimarTebaze damsaqmeblis saxelSekrulebo TavisuflebasTan, IV 
Tavis pirvel qveTavSi moxmobili argumentebi diskriminaciuli 
qmedebis Sedegebis aRmofxvris moTxovnis uflebasa da sasamarTlos 
mier damsaqmeblisaTvis diskriminirebuli piris dasaqmebis 
davaldebulebis Sesaxeb.882 Sesabamisad, aRar aris igive msjelobis 

                         
 
881 ix. II Tavis 4.3.2 paragrafi.  
882 diskriminaciuli niSniT vadiani xelSekrulebis gagrZlebaze uaris Tqmis 
ukanonod cnobasa da Sesabamisad, aRniSnuli piris samuSaoze aRdgenis Sesaxeb 
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gameorebis saWiroeba. daskvniT saxiT unda aRiniSnos, rom 
damsaqmebeli valdebulia, keTilsindisierad da marTlzomierad 
ganaxorcielos dasaqmebulTan SromiTi xelSekrulebis gagrZelebis 
ufleba. diskriminaciuli motivebiT ganpirobebuli damsaqmeblis 
dumili an uari xelSekrulebis gagrZelebaze aris baTili, rameTu 
damsaqmebeli borotad iyenebs am uflebas da amgvarad, igi arRvevs 
diskriminaciis akrZalvis imperatiul normas. 
 
zemoT mocemulidan gamomdinare, dasaqmebuls ufleba aqvs 
moiTxovos pirvandel an tolfas samuSaoze aRdgena Tu 
xelSekrulebis gagrZelebaze uaris safuZveli diskriminaciaa. 
samuSaoze aRdgenis nacvlad kompensaciis mikuTvnebis Sesaxeb zemoT 
mocemuli msjeloba analogiurad relevanturia xelSekrulebis 
vadis gasvlis safuZvliT SromiTi xelSekrulebis Sewyvetis 
mimarTac.  
 
3.3 diskriminaciis faqtis aRiareba  
 
diskriminaciuli mopyrobis sapasuxod, mosarCeles ufleba aqvs 
moiTxovos diskriminaciuli qmedebis – faqtis aRiareba. britanul 
samarTalSi aRniSnuls  `uflebis aRiarebis~ moTxovnas uwodeben.883 
am moTxovnis wardgena SesaZloa aRiarebiTi sarCelis formiT 
ganxorcieldes. sssk-is 180-e muxlis Tanaxmad, sarCeli SeiZleba 
aRiZras uflebisa Tu samarTlebrivi urTierTobebis arsebobis 
dadgenis Sesaxeb, Tu mosarCeles aqvs imis iuridiuli interesi, rom 
aseTi aRiareba sasamarTlos gadawyvetilebiT moxdes. am SemTxvevaSi, 
samarTlebriv urTierTobaSi SeiZleba moiazrebodes 
diskriminaciuli qmedeba. moTxovnis samarTlebrivi safuZveli am 
SemTxvevaSic ssk-is me-10 III, 54-e da 115-e muxlebia. qmedeba 
diskriminaciulia da amgvarad, ewinaaRmdegeba diskriminaciis 
akrZalvis imperatiul wess. Sedegobrivi TvalsazrisiT, 
diskriminaciis faqtis dadastureba niSnavs qmedebis baTilad cnobas 
– aRiarebas.   
 
ukanasknel periodSi, saqarTvelos sasamarTloSi gamoikveTa 
diskriminaciis faqtis aRiarebis Sesaxeb gancalkavebul sasarCelo 
moTxovnaTa wardgenis tendencia.884 umetes SemTxvevaSi, am moTxovnis 
wardgena SromiTi urTierTobis Sewyvetisas zemoT ganxilul 
moTxovnebTan erTad xdeba. Tumca ar aris aucilebeli Sesabamisi 

                                                                           
 
sasamarTlos msjeloba ix. Tbilisis saqalaqo sasamarTlos 2018 wlis 29 martis 
gadawyvetilebaSi saqmeze #2/11004-17.  
883 Deakin, Morris, 170.   
884 Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 29 
martis gadawyvetileba saqmeze #2/11004-17.   
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materialuri moTxovnis dayeneba. mosarCeles SeuZlia moiTxovos 
martooden diskriminaciis faqtis dadastureba. hipoTezurad 
SesaZlebelia, rom diskriminaciis adresats gaaCndes mxolod 
diskriminaciis faqtis aRiarebis iuridiuli interesi. meore mxriv, 
rogorc zemoT aRiniSna, Tbilisis saqalaqo sasamarTlos 
msjelobidan gamomdinare, roca mxare iTxovs diskriminaciuli 
mopyrobis Sedegebis aRmofxvras, aucilebelia man calke waradginos 
moTxovna diskriminaciis faqtis dadgenis Sesaxeb.885 aRniSnuli 
gadawyvetilebidan gamomdinare, diskriminaciis faqtis aRiarebis 
moTxovna ar saWiroebs sxva rame damatebiTi moTxovnis aRZvras. im 
SemTxvevaSi, Tu mxare iTxovs diskriminaciuli qmedebis Sedegebis 
aRmofxvras, diskriminaciis faqtis aRiarebis moTxovnis wardgena 
aucilebelia.    
 
diskriminaciuli qmedebis aRiarebis moTxovnis wardgena 
SesaZlebelia rogorc winasaxelSekrulebo, aseve SromiT 
urTierTobaSi gamovlenili diskriminaciuli mopyrobisas. 
 
winamdebare TavSi ganxiluli samoqalaqo moTxovnebis 
identificirebis Semdeg, mniSvnelovania am samoqalaqo moTxovnaTa 
ganxorcielebasTan dakavSirebuli sakiTxebis kvleva. aRniSnuli 
naSromis V TavSia warmodgenili.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                         
 
885 iqve.  
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V. moTxovnis ganxorcieleba 
 
1. moTxovnis ganmaxorcielebeli subieqti 
 
1.1 diskriminaciis adresati 
 
damsaqmeblis winaaRmdeg samoqalaqo moTxovnis wardgenis ufleba 
aqvs diskriminaciis adresats – kandidats, dasaqmebuls an yofil 
dasaqmebuls. `diskriminaciis yvela formis aRmofxvris Sesaxeb~ 
kanonis da sssk-is mixedviT, sasamarTloSi sarCelis Setanis ufleba 
aqvs nebismier pirs, romelic Tavs diskriminaciis msxverplad 
miiCnevs. ufro rom dazustdes, SromiTi diskriminaciis adresatia is 
piri, romelic miiCnevs, rom mis mimarT adgili hqonda 
Tanasworuflebianobis darRvevas da/an Seviwroebas. rogorc II TavSi 
iTqva, Tanasworuflebianobis darRveva SeiZleba gamoixatos ganzraxi 
an gaufrTxilebeli qmedebiT. amdenad, mosarCele SeiZleba iyos 
nebismieri piri, romelic gaxda gaufrTxilebeli diskriminaciis 
adresati. 
  
klasikur SemTxvevaSi, qmedebis diskriminaciad kvalifikaciisaTvis 
saWiroa konkretuli msxverpli – individi, visi uflebac iqna 
xelyofili diskriminaciuli qmedebiT. kvlevis farglebSi 
Seswavlili evropuli kavSiris samive direqtivis Tanaxmad, sarCelis 
aRZvris ufleba unda hqondes nebismier pirs, romlis mimarTac 
dairRva Tanabari mopyrobis principi.886  
 
naSromis II TavSi Seviwroebis Sesaxeb msjelobisas aRiniSna, rom 
qmedebis Seviwroebad kvalifikaciisaTvis ar aris aucilebeli zianis 
arseboba. igive unda iTqvas, mag., Tanasworuflebianobis darRvevazec. 
gasaTvaliswinebelia `2006 wlis Sesworebuli direqtivis~ da 
Sesabamisad, CJEU-s midgoma, rom pirs moTxovnis ufleba SesaZloa 
warmoeSvas, rodesac ar arsebobs konkretuli xelSesaxebi ziani. 
cxadia, am SemTxvevaSi zianis anazRaurebis Sesaxeb moTxovna arc 
iarsebebs.  
 
evropuli kavSiris samarTali kidev ufro Sors midis da 
winasaxelSekrulebo urTierTobis etapze gamovlenili 

                         
 
886 `rasobrivi Tanasworobis direqtivis” me-7 muxlis, `CarCo direqtivis” me-9 
muxlis da `2006 wlis Sesworebuli direqtivis” me-17 muxlis Tanaxmad, `direqtiviT 
gaTvaliswinebuli valdebulebaTa aRsrulebis miznebisaTvis, wevri saxelmwifo 
valdebulia uzrunvelyos sasamarTlo da/an administraciuli samarTalwarmoebis, 
maT Soris Sesaferis SemTxvevaSi SemaTanxmebeli procedurebis xelmisawvdomoba 
yvela im pirisaTvis, romelic miiCnevs, rom mis mimarT dairRva Tanabari mopyrobis 
principi, Tundac im urTierTobis dasrulebis Semdeg, romlis farglebSi adgili 
hqonda gacxadebul diskriminacias.~ 
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diskriminaciis Sedegad kompensaciis moTxovniT sarCelis aRZvris 
ufleba aqvs im kandidatsac, romelic garkveuli obieqturi 
kriteriumis gaTvaliswinebiT ver daikavebs vakantur pozicias 
Tundac diskriminaciis ararsebobis SemTxvevaSic.887 ganmsazRvrelia 
qmedebis marTlwinaaRmdegoba – faqti, rom kandidats 
diskriminaciuli niSniT ezRudeba vakansiaze sakuTari ganacxadis 
wardgenis ufleba, miuxedavad imisa, rom masTan nebismier 
SemTxvevaSi ar gaformdeba SromiTi xelSekruleba gansazRvruli 
kanonieri mizezis gamo. mag., SerCeul pirs gaaCnia ufro maRali 
kvalifikacia. amdenad, mosarCele SeiZleba iyos nebismieri piri, 
romelsac ezRudeba dasaqmebulis SerCevis procesSi monawileobis 
ufleba, Tundac apriori dgindeba, rom masTan ar gaformdeba 
SromiTi xelSekruleba. aseTi individisTvis gancdili erTaderTi 
ziania diskriminaciuli niSnis gamo misi kandidaturis amoricxva 
SerCevis procesidan.888 gadamwyvetia ra diskriminaciuli qmedebis 
marTlwinaaRmdegoba, `2006 wlis Sesworebuli direqtivisa~ da CJEU-

is praqtikis marTebuli midgomaa, rom kandidatis moTxovna SesaZloa 
SeizRudos erovnuli kanonmdeblobiT winaswar gansazRvruli 
kompensaciis maqsimaluri odenobiT. erTmaneTisgan unda gaimijnos 
kandidati, romlis ziani gamoxatulia dasaqmebaze uaris TqmaSi889 da 
kandidati, romelic ar akmayofilebs gansazRvrul moTxovnas, Tumca 
ezRudeba SerCevis procesSi monawileobis miReba. am ukanasknel 
SemTxvevaSi, kompensacia SesaZloa iyos gansxvavebuli – ufro mcire, 
Tundac kanonmdeblobiT winaswar gansazRvruli limitis 
farglebSi.890 
 
saqarTvelos kanonmdeblobis Tanaxmad, sasamarTloSi sarCelis 
Setanis ufleba aqvs nebismier pirs, romelic Tavs diskriminaciis 
msxverplad miiCnevs. nebismier pirSi, maT Soris, moizareba 
kandidati, romelic winasaxelSekrulebo urTierTobisas araTanabar 
mdgomareobaSi aRmoCnda, Tumca obieqturi kriteriumis 
gaTvaliswinebiT, igi diskriminaciis ararsebobis SemTxvevaSic ver 
daikavebda vakantur pozicias. wminda procesualursamarTlebrivi 
perspeqtiviT, SesaZloa daisvas kiTxva, aqvs Tu ara aseT pirs 
diskriminaciis faqtis aRiarebis Sesaxeb sarCelis aRZvris 
iuridiuli interesi. Tbilisis saapelacio sasamarTlos ganmartebiT, 
iuridiuli interesis arsebobisaTvis aucilebelia, rom `arsebobdes 
dava mxareTa Soris uflebebisa Tu samarTlebrivi urTierTobebis 
                         
 
887 ix. 2006 wlis Sesworebuli direqtivis~ me-18 muxliT wyaro. Sead. Case 180/95, 

Draehmpaehl. 
888 iqve.  
889 mag., von kolsoni, romelTanac ar gaformda xelSekruleba sqesis gamo (ix. Case 

14/83, Von Colson) da dekkeri, romelsac uari eTqva samsaxurSi miRebaze orsulobis 
gamo (ix. Case 177/88, Dekker). ix. Reich, 67-69.   
890 iqve.  



184 
 

Sesaxeb. aRiarebiT sarCels, mikuTvnebiTi sarCelisagan gansxvavebiT, 
waeyeneba damatebiTi winapiroba – namdvili iuridiuli interesis 
arseboba, anu ra samarTlebrivi Sedegis miRwevaa SesaZlebeli, ra 
aris mosarCelis samarTlebrivi dacvis interesi.~891 diskriminaciis 
akrZalvis fundamenturi uflebidan gamomdinare, aRiarebiTi 
sarCelis aRZvris SemTxvevaSi, mosarCelis samarTlebrivi dacvis 
interesia diskriminaciuli SezRudvidan gamomdinare misi 
xelyofili samoqalaqo uflebis aRdgena. midgoma, rom 
diskriminaciis ararsebobis SemTxvevaSic mosarCele ver daikavebda 
vakantur pozicias, ar gamoricxavs diskriminaciis msxverplis 
iuridiul interess damsaqmeblis mier dawesebuli diskriminaciuli 
SezRudvis aRiarebis Sesaxeb. anu individis iuridiuli interesia 
diskriminaciuli mopyrobis faqtis cnoba. sxva sakiTxia, ra 
materialursamarTlebrivi Sedegi dgeba aseTi aRiarebiTi sarCelis 
dakmayofilebisas. kanoni unda gansazRvravdes minimalur 
sakompensacio Tanxas kandidatisTvis, romelic ver akmayofilebs 
dawesebul obieqtur moTxovnas, Tumca diskriminaciuli pirobis gamo 
ezRudeba SerCevis procesSi monawileobis miReba. cxadia, aseT pirs 
ufleba aqvs aRZras samoqalaqo sarCeli, magram kanonmdeblobiT ar 
aris gansazRvruli araviTari xelSesaxebi samoqalaqosamarTlebrivi 
Sedegi. am etapze, maqsimumi, rac man SeiZleba moiTxovos, aris 
diskriminaciis faqtis aRiareba. aseT SemTxvevaze, Tundac 
minimaluri kompensaciis Sesaxeb, sakanonmdeblo regulirebis 
ararseboba qarTuli samarTlis xarvezad unda CaiTvalos.   
 
1.2 dasaqmebulTa gaerTianeba, rogorc moTxovnis ganmaxorcielebeli 
subieqti 
 
moTxovnis ganxorcielebisas, diskriminaciis konkretuli adresatis 
interess warmomadgenlobiTi uflebamosilebis farglebSi SesaZloa 
icavdes dasaqmebulTa gaerTianeba – profesiuli kavSiri.892 sSk-is 42-
e muxlidan gamomdinare, diskriminaciis adresatis uflebebis dacvis 
mizniT, warmomadgenloba SesaZlebelia ganaxorcielos dasaqmebulTa 
gaerTianebis erTma an metma warmomadgenelma. warmomadgeneli 
SeiZleba iyos nebismieri qmedunariani fizikuri piri da 
warmomadgenlobis dadastureba xdeba werilobiTi mindobilobiT. 
mocemul SemTxvevaSi, formalurad, diskriminaciis adresatis 
warmomadgenlobas axorcielebs ara dasaqmebulTa gaerTianeba, 
aramed fizikuri piri, romelic amavdroulad aris dasaqmebulTa 
gaerTianebis warmomadgeneli.  

                         
 
891 Tbilisis saapelacio sasamarTlos 2012 wlis 7 noembris ganCineba saqmeze 
2b/2457-12.  
892 rogorc aRiniSna, sSk-is Tanaxmad, dasaqmebulis gaerTianebis cneba 
SezRudulad moiazrebs profesiul kavSirs. ix. II Tavis 3.3 paragrafi. 
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`profesiuli kavSirebis Sesaxeb~ kanonis me-2 I da me-20(a) muxlebis 
Tanaxmad, wevrTa SromiTi, socialur-ekonomikuri da samarTlebrivi 
uflebebisa da interesebis dacvisa da warmomadgenlobis 
miznebisaTvis, profesiul kavSirs ufleba aqvs, kanonmdeblobis 
Sesabamisad, waradginos sarCeli, Seitanos gancxadeba da gamovides 
sasamarTloSi. erT-erTi gadawyvetilebis farglebSi, saqarTvelos 
uzenaesma sasamarTlom imsjela profesiuli kavSiris mier sarCelis 
aRZvris uflebamosilebisa da profesiuli kavSiris saproceso 
statusis Sesaxeb.893 sasamarTlos SexedulebiT, profesiuli kavSiri, 
mag., misi wevris samuSaoze aRdgenasTan dakavSirebul 
samarTalwarmoebaSi aris mosarCelis warmomadgeneli da ara 
mosarCele. sasamarTlom profesiuli kavSiris mxridan mosarCelis 
warmomadgenloba dauSva im garemoebis gaTvaliswinebiT, rom 
mosarCeleebi iyvnen TviT profesiuli kavSiris wevrebi da 
profesiuli kavSiris mier sarCelis aRZvra wevrTa SromiTi 
uflebebis dasacavad amave profesiuli kavSiris  wevrebs sadavod ar 
gauxdiaT.894  
 
aRniSnuli gadawyvetileba da profesiuli kavSiris Sesaxeb kanonis 
zemoaRniSnuli normebi TiTqos iZleva dasaqmebulTa gaerTianebis 
mier diskriminaciis adresatis warmomadgenlobis SesaZleblobas. 
Tumca moxmobili gadawyvetileba ver miiCneva sasamarTlos 
erTgvarovan midgomad profesiuli kavSiris saproceso statusis 
Sesaxeb.895 wminda formalur-procesualuri SezRudvidan gamomdinare, 
diskriminaciul qmedebaze sasamarTloSi sarCelis aRZvris da 
Sesabamisad, piris warmomadgenlobis ufleba aqvs mxolod fizikur 
pirs.896 amdenad, procesualuri SezRudvidan gamomdinare, 
SeuZlebelia profesiuli kavSiri moqmedebdes mosarCelis 
warmomadgenlis uflebamosilebis farglebSi. eWvgareSea, im 
SemTxvevaSi Tu damsaqmebeli axdens profesiuli kavSiris 

                         
 
893 saqarTvelos uzenaesi sasamarTlos 2010 wlis 11 oqtombris ganCineba saqmeze 
#as-397-370-2010.  
894 ix. SveliZe z., koleqtiuri SromiTi urTierTobebi, saqarTvelos Sromis  
samarTali da saerTaSoriso Sromis standartebi, 285.  
895 koleqtiuri xelSekrulebiT Sesabamisi pirobis gansazRvris SemTxvevaSi, mag., 
kanadasa da aSS-Si profesiul kavSirs aqvs dasaqmebulis sasamarTloSi 
warmomadgenlobis uflebamosileba, rodesac aseTi uflebamosileba 
gansazRvrulia koleqtiuri xelSekrulebiT. Bronstein, 81. 
896 sssk-is 94-e I muxlis Tanaxmad, `sasamarTloSi mxareebis warmomadgenlebad 
SeiZleba iyvnen: a) advokatebi; b) saxelmwifo xelisuflebis organos, adgilobrivi 
TviTmmarTvelobis organos, organizaciebis TanamSromlebi - am organoebisa da 
organizaciebis saqmeebze; g) erT-erTi Tanamonawile - danarCen TanamonawileTa 
davalebiT; d) sxva qmedunariani pirebi - mxolod pirveli instanciis 
sasamarTloSi”. Sead. aseve liluaSvili T., xrustali v., saqarTvelos samoqalaqo 
saproceso kodeqsis komentari, meore gamocema, Tbilisi, 2007, 184-185.  
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diskriminacias, aseT tipis davisas, mosarCeles warmoadgens 
profesiuli kavSiri.   

 
gansxvavebiT qarTuli samarTlisgan, evropuli kavSiris SromiTi 
diskriminaciis akrZalvis samarTali aRiarebs nebismieri 
dainteresebuli gaerTianebisa Tu organizaciis uflebas, mosarCelis 
saxeliT an mis mxardasaWerad CaerTos SromiT diskriminaciasTan 
dakavSirebul saqmiswarmoebaSi. aRniSnuli uflebamosileba SeiZleba 
ganxorcieldes mxolod mosarCelis Tanxmobis safuZvelze.897 
dainteresebul subieqtad miiCneva nebismieri gaerTianeba, maT Soris, 
profesiuli kavSiri an sxva arasamaTavrobo organizacia,898 romlis 
legitimur interesSia diskriminaciis akrZalvis praqtikaSi 
aRsruleba. miTiTebul saqmiswarmoebaSi mag., dasaqmebulTa 
gaerTianebis an uflebadamcveli organizaciis CarTuloba 
mniSvnelovania Tanasworobis principis miznebisaTvis. individis 
saxeliT (an mis mxardasaWerad) dasaqmebulTa gaerTianebis mier 
inicirebuli saqmiswarmoeba diskriminaciis msxverplisTvis qmnis 
rogorc finansur, aseve moralur simyares. garda amisa, mag., igive 
ramdenime individis saxeliT aRZrulma sarCelma SesaZloa 
mosarCele mxarisTvis gamoiwvios SedarebiT ukeTesi Sedegi. miiCneva, 
rom aseTi tipis saqmiswarmoeba uflebis xelmyofi damsaqmeblisTvis 
warmoadgens mniSvnelovan safrTxes899.900 iuridiul literaturaSi 
Sromis samarTlis aRsrulebis procesSi dasaqmebulTa an 

                         
 
897 `CarCo direqtiva”, `rasobrivi Tanasworobis direqtiva” da `2006 wlis 
Sesworebuli direqtiva” iTvaliswinebs identuri Sinaarsis Semdeg debulebas: 
`wevri saxelmwifo valdebulia, mosarCelis TanxmobiT, mosarCelis saxeliT an mis 
mxardasaWerad, gaerTianebebisTvis, organizaciebisTvis an iuridiuli pirebisTvis, 
romlebsac erovnuli samarTliT gaTvaliswinebuli kriteriumebis mixedviT 
gaaCniaT direqtivis debulebaTa Sesrulebis legitimuri interesi, uzrunvelyos 
SesaZlebloba CaerTon winamdebare direqtiviT gaTvaliswinebuli valdebulebebis 
aRsrulebasTan dakavSirebul nebismier sasamarTlo da/an administraciul 
saqmiswarmoebaSi”. 
898 Reich, 61. 
899 magaliTisaTvis, aSS-Si samoqalaqo saproceso samarTalwarmoebis farglebSi 
aRiarebulia SromiTi diskriminaciis praqtikis sapasuxod `jgufuri sarCelis~ 
(class action) (actio popularis) aRZvris SesaZlebloba. aRniSnuli sarCeliT dasaSvebia 
erTsa da imave mdgomareobaSi myofi ramdenime mosarCelis moTxovnis ganxilva 
erTi sarCelis farglebSi am pirTa mxared – mosarCeled formalurad CarTvis 
gareSe. Aaron,72. es is SemTxvevaa, roca sasamarTlo nebas rTavs erT pirs an pirTa 
mcire jgufs, `jgufuri sarCeliT~ warmoadginos ufro didi jgufi. aSS-is 
federaluri saproceso wesi iTvaliswinebs `jgufuri sarCelis~ aRZvris ramdenime 
winapirobas: jgufi imdenad didi unda iyos, rom individualuri sarCelebis 
ganxilva praqtikulad SeuZlebelia; saqme unda moicavdes saerTo samarTlebriv an 
faqtobriv sakiTxebs; warmodgenili mxaris moTxovna an Sedaveba unda iyos aseve am 
jgufisTvis damaxasiaTebeli da warmodgenilma mxarem adekvaturad unda daicvas 
jgufis interesebi. Garner, 106.    
900 Ellis, Watson, 313-314.  
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damsaqmebelTa organizaciis CarTuloba `sajaro interesis 
saqmiswarmoebis~ formad aris Sefasebuli.901 
 
niSandoblivia aRiniSnos, rom evropuli kavSiris samarTliT, 
dainteresebul gaerTianebas diskriminaciuli praqtikis – qmedebis 
sapasuxod ufleba aqvs aRZras sarCeli msxverplisgan 
damoukideblad an identificirebadi msxverplis ararsebobis 
SemTxvevaSic. CJEU-s praqtikiT902, diskriminaciis akrZalvis 
koncenfciisTvis ar aris aucilebeli diskriminaciis adersatis 
identificireba. `damarwmunebeli sanqciis~ Sesaxeb koncefciis 
uzrunvelyofa unda moxdes maSinac, roca ar arsebobs konkretuli 
msxverpli. aseTi tipis sarCelis mizania diskriminaciuli praqtikis 
Semdgomi prevencia. aRniSnuli ki miCneulia `realurad Semakavebeli 
efeqtis~ koncefciis erT-erT miznad.903 CJEU–s mier Camoyalibebuli 
midgomis arsia diskriminaciisas „realuri da efeqtiani~ 
samarTlebrivi dacvis uzrunvelyofa. sarCelis aRmZvreli 
organizaciis interesi ki diskriminaciis dadgena da Sesabamisi 
sanqciis gamoyenebaa.904  

 
CJEU–s Tanaxmad, diskriminaciis msxverplis ararsebobisas, 
dasaqmebulTa gaerTianebis moTxovna SeiZleba iyos diskriminaciuli 
praqtikis an diskriminaciis faqtis da dakisrebuli sanqciis 
gasajaroeba, romlis xarjebic mopasuxes unda daekisros. CJEU-s 
ganmartebiT, aRniSnuli warmoadgens arafulad sanqcias, romelic 
dasaSvebia, Tu zogadad mikuTvnebul sanqcias Tan sdevs sajaroobis 
saTanado done da Tu igi uzrunvelyofs diskriminaciis faqtis 
gamovlenasa da gasajaroebas. amasTan, dasaSvebia sarCelis aRmZvreli 
organizaciis sasargeblod garkveuli sakompensacio Tanxis gadaxdis 
dakisrebac. dasaqmebulTa gaerTianebam SesaZloa moiTxovos 
sarCelis uzrunvelyofis RonisZiebis gamoyenebac.905   
 
evropuli kavSiris SromiTi diskriminaciis akrZalvis samarTliT 
daSvebuli dasaqmebulTa gaerTianebis an sxva dainteresebuli 
organizaciis mier sarCelis aRZvris meqanizmi ar aris 
gaTvaliswinebuli qarTul Sromis samarTalSi.  

 
 
 

                         
 
901

 Bronstein, 496.  
902

 Case 54/07, Feryn; Case 81/12, Accept.  
903 Reich, 61. 
904 Ellis, Watson, 311. 
905 Reich, 62; Ellis, Watson,  311.  
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2. moTxovnis adresati 
 

2.1 damsaqmeblis pasuxismgeblobis safuZvlebi 
 
kandidats, dasaqmebuls an yofil dasaqmebuls uflebas aqvs aRZras 
Sesabamisi moTxovna diskriminaciuli mopyrobis wyaros winaaRmdeg. 
es ukanaskneli, rogor wesi, damsaqmebelia. arsebobs profesiuli 
kavSiris mier ganxorcielebuli diskriminaciis magaliTebi da aseTi 
mopyrobis sapasuxod aRZruli sarCelis mopasuxe profesiuli 
kavSiria.906 
 
sSk-is me-3 II muxlis Tanaxmad, „damsaqmebeli aris fizikuri an 
iuridiuli piri, anda pirTa gaerTianeba, romlisTvisac SromiTi 
xelSekrulebis safuZvelze sruldeba garkveuli samuSao“. sssk-is 
79-e II muxlis mixedviT, „kanoniT gaTvaliswinebul SemTxvevebSi 
mxareebad SeiZleba iyvnen organizaciebi, romlebic ar arian 
iuridiuli pirebi“. amdenad, damsaqmeblad da Sesabamisad, mopasuxed 
SeiZleba warmodgnili iqnes pirTa gaerTianeba, romlisTvisac 
SromiTi xelSekrulebis safuZvelze sruldeba garkveuli samuSao. 
 
sSk erTmaneTisgan ar mijnavs fizikur pir damsaqmebelTan da 
iuridiul pir damsaqmebelTan arsebul SromiTi urTierTobas da mis 
mimarT gamosayenebel wesebs. Sesabamisad, damsaqmeblisTvis 
dadgenili valdebulebebi da pasuxismgeblobebi Tanabrad vrceldeba 
rogorc fizikur, aseve iuridiul pir damsaqmebelze. 
 
damsaqmebeli fizikuri piris SemTxvevaSi dgeba piradi 
pasuxismgebloba. 
 
iuridiuli piris - damsaqmeblis pasuxismgebloba dgeba 
diskriminaciuli mopyrobis ganmaxorcielebeli da Sesabamisi 
diskriminaciuli gadawyvetilebis mimRebi fizikuri piris qmedebis 
safuZvelze. organizaciaSi aseTi piri, rogorc wesi, direqtoria. 
SromiTsamarTlebriv urTierTobebSi, direqtoria piri, vinc 
regularulad asrulebs iseT funqciebs, romelic tradiciulad 
miekuTvneba damsaqmeblis uflebamosilebas. direqtori, 
organizaciebSi sakuTari poziciidan gamomdinare, sargeblobs 
xelmZRvanelobiTi uflebamosilebiT. mas aseve miniWebuli aqvs 

                         
 
906 profesiuli kavSiris mier diskriminacia SesaZloa gamovlindes pirisaTvis 
profesiul kavSirSi gaerTianebaze uaris TqmiT. gansazRvruli periodis 
ganmavlobaSi, profesiuli kavSiris mxridan diskriminacia xorcieldeboda 
politikuri Sexedulebis an religiuri mrawmsidan gamomdinare. profesiul 
kavSirebs axasiaTebT aseve diskriminacia profesiuli kavSiris arawevri individis 
mimarT. Giugni, 213; Seifert, Religious Expression in the Workplace: the Case of the Federal Republic of 

Germany, 10. 
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damsaqmeblis warmomadgenlobis uflebamosileba, maT Soris, SromiT 
urTierTobaSi mesame pirebTan. direqtori aris organizaciis iseTi 
„dasaqmebuli“,907 romelsac miniWebuli aqvs dasaqmebulebis 
damoukideblad daqiravebisa da organizaciis sxva dasaqmebulTa 
gaTavisuflebis uflebamosileba.908   
 
dasaqmebulis, kandidatis mimarT diskriminaciuli mopyroba 
SesaZloa ganxorcieldes mesame piris, anu damsaqmebelTan SromiT 
urTierTobaSi myofi sxva (dasaqmebuli) piris mierac. saqarTvelos 
uzenaesi sasamarTlos ganmartebiT, „dasaqmebulTan SromiT 
urTierTobaSi damsaqmebels SeiZleba, warmoadgendes piri, romelic 
aformebs masTan Sromis xelSekrulebas, anu dasaqmebis Taobaze 
gadawyvetilebis mimRebi piri, aseve dasaqmebulis uSualo ufrosi, 
Tanamdebobriv ierarqiaSi misi zemdgomi piri (pirebi), agreTve, 
nebismieri Tanamdebobis piri, vis kompetenciasac warmoadgens 
dasaqmebulis waxaliseba an misTvis pasuxismgeblobis dakisreba, an 
amgvari SuamdgomlobiT zemdgomi Tanamdebobis pirisaTvis mimarTvis 
uflebamosileba“.909 amdenad, diskriminaciis uSualo wyaro aseve 
SeiZleba iyos organizaciaSi menejeruli uflebamosilebis mqone 
piri, mag., diskriminaciis adresatTan Tanamdebobrivad zemdgomi piri.  
 
direqtoris an/da Tanamdebobis piris mier ganxorcielebul 
diskriminaciul mopyrobaze – qmedebaze pasuxismgebloba 
damsaqmebels ekisreba. misi safuZveli diskriminaciis amkrZalavi 
zogadi normebia. damsaqmeblis uSualo pasuxismgebloba misi 
dasaqmebulis mier ganxorcielebuli diskriminaciuli qmedebisTvis 
dgeba samoqalaqo kodeqsis normebis ZaliT. germanuli doqtrinis 
Tanaxmad, damsaqmeblis pasuxismgeblobis safuZvelia germaniis 
samoqalaqo kodeqsiT (muxli 278910) gaTvaliswinebuli movalis 
pasuxismgebloba kanonieri warmomadgenlis qmedebisaTvis. 

                         
 
907 iuridiul pirsa da direqtors Soris gaformebul xelSekrulebasTan 
mimarTebiT gansxvavebuli poziciebia damkvidrebuli sxvadasxva qveynis 
kanonmdeblobaSi. araerTgvarovneba SeiniSneboda qarTul sasamarTlo praqtikaSic. 
ix. SveliZe z., saqarTvelos Sromis kodeqsiT gaTvaliswinebuli dasaqmebulis 
samarTlebrivi statusis maxasiaTeblebi, Sromis samarTali, zaaliSvili v., (red.), 
statiaTa krebuli I, 2011. direqtoris samarTlebrivi statusis Sesaxeb aseve ix. 
saqarTvelos uzenaesi sasamarTlos 2016 wlis 9 martis ganCineba saqmeze №as-23-23-
2016.     
908

Glaser, Kolvenbach, 230.   
909 saqarTvelos uzenaesi sasamarTlos 2013 wlis 1 noembris gadawyvetileba 

saqmeze №as-973-914-2012.  
910 germaniis samoqalaqo kodeqsis 278-e muxlis Tanaxmad, movale pasuxs agebs 
Tavisi kanonieri warmomadgenlis da im pirTa moqmedebisaTvis, romelTac igi 
iyenebs sakuTari valdebulebis Sesasruleblad, iseTive moculobiT, rogorc 
sakuTari braleuli moqmedebis dros. WeWelaSvili z., germaniis samoqalaqo 
kodeqsi (BGB) (Targmani 2010 wlis 1 martis mdgomareobiT), 278.   
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analogiuri Sinaarsis normaa ssk-is 396-e muxli - „movalem Tavisi 
kanonieri warmomadgenlis da im pirTa moqmedebisaTvis, romelTac 
igi iyenebs sakuTar valdebulebaTa Sesasruleblad, iseTive 
moculobiT unda agos pasuxi, rogorc sakuTari braleuli 
moqmedebis dros“. SromiTi urTierTobis miznebisTvis, „kanonieri 
warmomadgeneli“ moicavs yvela menejeruli uflebamosilebis mqone 
pirs, romelsac damsaqmebelma, minimum nawilobriv gadasca miTiTebis 
gacemis ufleba.911  
 
„kanonieri warmomadgenlis“ diskriminaciuli qmedebis gamo 
damsaqmeblisTvis pasuxismgeblobis dakisrebis Sesaxeb midgomas 
iziarebs aseve aSS-is Sromis samarTali.912  
 
damsaqmeblis pasuxismgeblobis srulad an nawilobriv gamoricxva 
SesaZlebelia direqtoris, menejeruli uflebamosilebis mqone piris 
Tu sxva dasaqmebulis mier ganxorcielebuli Seviwroebis 
SemTxvevaSi. aRniSnuli sakiTxi winamdebare meore qveTavis Semdgom 
paragrafebSia ganxiluli.913 
 
2.2. diskriminaciuli qmedebis ganmaxorcielebeli fizikuri piris 
individualuri pasuxismgebloba 
 

damsaqmeblis garda, SesaZloa dadges uSualod diskriminaciuli 
qmedebis ganmaxorcielebeli fizikuri piris individualuri 
pasuxismgebloba. organizaciis warmomadgenlobiTi da 
xelmZRvanelobiTi uflebamosilebis mqone piris - direqtoris garda, 
moTxovnis adresati SeiZleba iyos organizaciis menejeruli 
uflebamosilebis mqone sxva piri.914 diskriminacias SesaZloa 
axorcielebdes dasaqmebulis kolega, organizaciis sxva dasaqmebuli.  
 
diskriminaciis ganmaxorcielebeli piris piradi pasuxismgebloba 
SesaZloa dadges diskriminaciis erT-erTi formis - Seviwroebis 
SemTxvevaSi. gasaziarebelia mosazreba, rom seqsualuri xasiaTis 
Seviwroeba da zogadad Seviwroeba diskriminaciis sxva formebisgan 
imiT gansxvavdeba, rom qmedeba SeiZleba ganaxorcielos, rogorc 
damsaqmebelma, aseve adresatis zedamxedvelma, kolegam.915 aRniSnuli 
midgoma gaiziara Tbilisis saqalaqo sasamarTlomac. sasamarTlom 
daakmayofila seqsualuri xasiaTis Sevwiroebidan gamomdinare 
moTxovna, romelic mosarCelem waradgina uSualod qmedebis 

                         
 
911

 Lingeman, Steinau-Steinrück, Mengel, 11.  
912 Mcdonald, Ravitch, Sumners, 144-150.  
913 detalurad ix. qvemoT 2.2 paragrafi.  
914

 Healy, 358; Adlercreutz, 125. 
915

 Bronstein, 164.  
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ganmaxorcielebeli piris da ara damsaqmebeli iuridiuli piris 
winaaRmdeg.916  

 
saxelSekrulebo urTierTobis ararsebobis fonze, direqtoris, 
menejeruli uflebamosilebis mqone piris Tu sxva dasaqmebulis 
pasuxismgeblobis safuZvelia deliqti (ssk-is 992-e muxli). SesaZlo 
samoqalaqo moTxovnaa diskriminaciuli qmedebis Sewyveta da/an 
zianis anazRaureba. 
 
piri, romelic diskriminacias axorcielebs dasaqmebulis mimarT 
arRvevs massa da damsaqmebels Soris arsebul SromiT 
xelSekrulebas,917 kerZod, xelSekrulebis jerovnad Sesrulebis 
valdebulebas. aRniSnuli qmedeba SesaZloa gaxdes xelSekrulebiT 
an Sromis SinaganawesiT gaTvaliswinebuli disciplinuri 
pasuxismgeblobis zomis gamoyenebis safuZveli.918 diskriminaciis 
ganmaxorcielebel dasaqmebulTan damsaqmebelma aseve SesaZloa 
dauyovnebliv moSalos xelSekruleba, valdebulebis uxeSi 
darRvevis safuZvliT,919 mag. seqsualuri Seviwroebis SemTxvevaSi.920 
calkeul qveyanaSi, diskriminaciis adresats SesaZlebloba aqvs 
gamoiyenos organizaciis Sida saCivris meqanizmi diskriminaciis 
ganmaxorcielebeli piris mimarT.921 zogierTi avtoris mosazrebiT, 
direqtoris mier ganxorcielebuli Seviwroebis Sedegad direqtoris 
piradi pasuxismgeblobis safuZveli SesaZloa gaxdes sakorporacio 
samarTalSi damkvidrebuli midgoma direqtoris fiduciuri 
valdebulebis Sesaxeb.922 sawarmos saukeTeso interesebis 
gaTvaliswinebiT sazogadoebis saqmeebis keTilsindisierad gaZRolis 
da zrunvis valdebuleba SesaZloa aseve gulisxmobdes dasaqmebulTa 
interesebis dacvasa da maTTvis kanonmdeblobiT gansazRvruli 
dacvis garantiebis samuSao adgilze uzrunvelyofas.923  

  

                         
 
916 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 3 
ianvris gadawyvetileba saqmeze #330210016001416304. 
917

 Nagy, Hungary, Equality and Prohibition of Discrimination in Employment, 142.  
918 ix., mag., kanadis Sromis kodeqsis midgoma aRniSnul sakiTxTan dakavSirebiT. 
Bronstein, 165. 
919 ix. sSk-is 37-e I `z~ qvepunqti.  
920

 Sural, Labor Law in the Eastern Mediterranean, 7.   
921

 Dobbin, 7-8. 
922 Sead. `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-6 punqti; 
direqtoris fiduciuri valdebulebebis Sesaxeb aseve ix. saqarTvelos uzenaesi 
sasamarTlos 2015 wlis 6 maisis gadawyvetileba saqmeze #as-1158-1104-2014, 
saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis gadawyvetileba saqmeze #as-
1307-1245-2014. 
923 Smit, Du Plessis. 
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2.3 diskriminaciuli qmedebis ganmaxorcielebeli fizikuri pirisa da 
damsaqmeblis solidaruli pasuxismgebloba 
 
Seviwroebis SemTxvevaSi, direqtoris an menejeruli 
uflebamosilebis mqone piris piradi pasuxismgebloba ar 
gamoricxavs dasaqmebulis uflebas, waradginos moTxovna aseve 
damsaqmeblis mimarT. Tbilisis saqalaqo sasamarTlos ganmartebiT, 
seqsualuri xasiaTis Seviwroebisas, Tavad mosarCelis uflebaa 
airCios, `pasuxismgebloba mosTxovos uSualod qmedebis Camden pirs 
Tu damsaqmebels~.924 
 

SeviwroebisaTvis, damsaqmeblis pasuxismgebloba dgeba, ra nawilSic 
ikveTeba misi mxridan Tanabari mopyrobis valdebulebis darRveva.925 
damsaqmeblis mimarT wardgenili moTxovna SeiZleba iyos 
diskriminaciuli qmedebis Sewyvetis uzrunvelyofa. 
diskriminaciisgan – Seviwroebisgan Tavisufali samuSao garemos 
uzrunvelyofis valdebuleba damsaqmeblis pasuxismgeblobis 
kategorias miekuTvneba.926 Tbilisis saqalaqo sasamarTlom 
marTebulad ganmarta, rom swored damsaqmeblis `valdebulebaa 
SromiTi urTierTobis dros uzrunvelyos usafrTxo da jansaRi 
garemos Seqmna~.927 mag., zogierT qveyanaSi kanonmdebloba 
damsaqmebels avaldebulebs, gamoikvlios dasaqmebulis mier 
gacxadebuli pretenzia samuSao adgilze Seviwroebis faqt(eb)is 
Sesaxeb.928 organizaciis farglebSi moqmedi politika SesaZloa 
iTvaliswinebdes diskriminaciis – Seviwroebis akrZalvas da Sida 
saCivris meqanizms.   

 
direqtoris an menejeruli uflebamosilebis mqone piris mier 
gamovlenili SeviwroebisaTvis damsaqmeblis pasuxismgeblobis 
safuZvelia diskriminaciis amkrZalavi zogadi normebi da ssk-is 396-e 
muxli. aucilebelia aRiniSnos `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanonis me-2 V muxli.929 aRniSnuli 
normidan gamomdinare, damsaqmeblis pasuxismgebloba SesaZloa 
dadges, roca igi sakuTari qmedebiTa Tu umoqmedobiT xels uwyobs 
misi erTi dasaqmebulis mier meore dasaqmebulis Seviwroebas. 
alternatiulad, SesaZlebelia msjeloba ssk-is 997-e muxlze -  „piri 
                         
 
924 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 3 
ianvris gadawyvetileba saqmeze #330210016001416304. 
925

 Skidmore, 436-437.  
926

 Mcdonald, Ravitch, Sumners, 143-144. 
927 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2018 wlis 3 
ianvris gadawyvetileba saqmeze #330210016001416304. 
928

 Bronstein, 164. 
929 `akrZalulia nebismieri qmedeba, romelic miznad isaxavs piris iZulebas, 
waqezebas an xelSewyobas mesame piris mimarT am muxliT gaTvaliswinebuli 
diskriminaciis gansaxorcieleblad.~ 
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valdebulia aanazRauros ziani, romelic miadga mesame pirs misi 
[dasaqmebulis] marTlsawinaaRmdego moqmedebiT Tavisi SromiTi 
(samsaxurebrivi) movaleobis Sesrulebisas. pasuxismgebloba ar 
dadgeba, Tu [dasaqmebuli] moqmedebda bralis gareSe“. qarTul 
sasamarTlo praqtikaSi es norma gamoiyeneba, rogorc damsaqmeblis 
pasuxismgeblobis safuZveli dasaqmebulis mier mesame piris 
sicocxlisa da janmrTelobisaTvis miyenebuli zianis SemTxvevaSi. 
udavoa, rom es muxli aseve moicavs damsaqmeblis valdebulebas misi 
dasaqmebulis mier samsaxureobrivi movaleobis Sesrulebisas 
diskriminirebuli subieqtisTvis miyenebuli zianis anazRaurebis 
Sesaxeb.   
 
dasaqmebulis mier ganxorcielebuli Seviwroebisas, damsaqmeblis 
pasuxismgebloba dgeba mxolod im piris qmedebisTvis, romelsac 
Sesabamisi davalebebis Sesrulebisas miniWebuli aqvs damsaqmeblis 
saxeliT moqmedebis uflebamosileba. dasaqmebulis „individualur 
qmedebaSi“ gamovlenili Seviwroebisas, damsaqmeblis pasuxismgebloba 
damokidebulia, ramdenad miekuTvneba aseTi „individualuri qmedeba“ 
damsaqmeblis qmedebas, romlis Sesrulebisas dasaqmebeli moqmedebda 
damsaqmeblis valdebulebaTa Sesasruleblad.930 amasTan, 
damsaqmeblis pasuxismgebloba SeiZleba gaqarwyldes imis 
dadasturebiT, rom deliqti - ziani iarsebebda nebismier SemTxvevaSi, 
radganac mas adgili hqonda damsaqmeblis kontrolis farglebis 
miRma. pasuxismgeblobis gamoricxvis safuZvelia is faqti, rom 
damsaqmebelma miiRo gonivruli zomebi im mizniT, rom Seviwroebis 
ganmaxorcielebeli - zianis mimyenebeli piris poziciaze 
daqiravebuliyo kompetenturi da saTanadod kvalificiuri piri. 
damsaqmeblis pasuxismgebloba aseve unda Sefasdes ssk-is 992-e 
muxliT gaTvaliswinebuli deliqturi pasuxismgeblobis warmomSobi 
winapirobebis farglebSi. germanuli doqtrinis Tanaxmad, 
damsaqmebeli ar SeiZleba iyos upirobod pasuxismgebeli misi 
dasaqmebulis marTlsawinaaRmdego moqmedebiT damdgar zianze. 
qmedebasa da zians Soris mizezSedegobrivi kavSiris miuxedavad, 
uSualod damsaqmeblis pasuxismgeblobisTvis ganmsazRvrelia 
damsaqmeblis mxridan ganzraxvis an gaufrTxileblobis arseboba. 
bralis ararsebobisas, pasuxismgebloba gamoricxulia ssk-is 997-e 
muxliT. Tu damsaqmebelma icoda an mas unda scodnoda Seviwroebis 
faqti, Sesabamisi zedamxedvelobiTi uflebamosilebis (zemoqmedebis) 
ganuxorcielebloba warmoadgens pasuxismgeblobis saTanado 
safuZvels.931 mag., seqsualuri xasiaTis Seviwroebis SemTxvevaSi, 
arsebobs molodini, rom damsaqmebelma unda miiRos zomebi 

                         
 
930

 iqve.  
931

 Skidmore, 436.  
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Seviwroebis Semdgomi gagrZelebis prevenciisaTvis. sxva SemTxvevaSi, 
SesaZloa dadges damsaqmeblis pasuxismgeblobis sakiTxi.932   
 
yovelive zemoaRniSnulidan gamomdinare, daskvnis saxiT unda iTqvas, 
rom individis mimarT gamovlenil diskriminaciul mopyrobaze 
pasuxismgebloba ekisreba damsaqmebels. Seviwroebisas SesaZloa 
dadges uSualod Seviwroebis ganmaxorcielebeli piris – 
damsaqmeblis `dasaqmebulis~ individualuri pasuxismgeblobis an 
aseve aRniSnuli pirisa da damsaqmeblis solidaruli 
pasuxismgeblobis sakiTxi.  
 
3. xandazmuloba 
 
SromiTi diskriminaciidan gamomdinare samoqalaqo moTxovnebis 
ganxorcieleba SezRudulia kanoniT gansazRvruli droiT. rogorc 
es zogadad xandazmulobis vadebTan mimarTebiTaa Sejerebuli, 
kanonmdeblis mizania, xandazmulobis vadebis dawesebiT gamoiricxos 
diskriminaciis msxverplis uflebis ganxorcielebis 
araTanazomierad an borotad gamoyenebis safrTxe. amasTan, misi 
mizania darRveuli uflebis dauyovnebliv aRdgenis stimulireba.933 
SromiTi urTierTobis specifikis gaTvaliswinebiT ki 
sasamarTlosaTvis mimarTvis vadis daweseba aseve miznad isaxavs 
sadavo faqtebis mtkicebadobis uzrunvelyofas. drois gansazRvrul 
monakveTSi uflebriv xelyofaze reagireba mizanSewonilia, raTa 
Semdgom, viTarebis cvlilebam dasaqmebulis uflebrivi aRdgenis 
SeuZlebloba ar ganapirobos.934 
 
evropuli kavSiris direqtivebi dasaSvebad miiCnevs Tanabari 
mopyrobis principTan dakavSirebuli sarCelis mimarT 
xandazmulobis vadis dadgenas.935 CJEU–s ganmartebiT, saproceso 

                         
 
932 zogierTi qveynis kanonmdebloba (mag., irlandiis 2004 wlis Tanasworobis aqti) 
kidev ufro Sors midis da damsaqmebels pasuxismgebloba SesaZloa daekisros 
maSinac ki, roca dasaqmebulis seqsualuri xasiaTis Seviwroebas axdens 
damsaqmeblis mag., kontraqtori, momxmarebeli an biznesurTierTobaSi myofi sxva 
subieqti. aseT SemTxvevaSi, damsaqmeblis pasuxismgebloba dadgeba, Tu Seviwroeba 
gamovlenilia iseT garemoebaSi, rodesac damsaqmebels gonivrulobis farglebSi 
unda moexdina misi prevencia. Bronstein, 164-165.  
933 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
152-153. 
934 gujabiZe n., mesxiSvili q., 261. 
935 `CarCo direqtiva”, `rasobrivi Tanasworobis direqtiva” da `2006 wlis 
Sesworebuli direqtiva” iTvaliswinebs identuri Sinaarsis Semdeg normas:  
`1. `direqtiviT gaTvaliswinebuli valdebulebaTa aRsrulebis miznebisaTvis, wevri 
saxelmwifo valdebulia uzrunvelyos sasamarTlo da/an administraciuli 
samarTalwarmoebis, maT Soris Sesaferis SemTxvevaSi SemaTanxmebeli procedurebis 
xelmisawvdomoba yvela im pirisaTvis, romelic miiCnevs, rom mis mimarT dairRva 
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wesebi, rogoricaa sarCelis aRZvris xandazmulobis vada, 
SeuZlebels ar unda xdides an gansakuTrebulad ar unda 
arTulebdes evropuli kavSiris samarTliT garantirebul uflebaTa 
praqtikaSi ganxorcielebas.936 SromiT diskriminaciasTan 
dakavSirebuli moTxovnebis mimarT moqmedi xandazmulobis vada ar 
unda iyos SromiT urTierTobebis mimarT gamosayenebel zogad 
xandazmulobis vadaze naklebi.937 
 
zogadad, diskriminaciasTan dakavSirebuli sasarCelo moTxovniT 
mimarTvis vada gansazRvrulia sssk-iT da Seadgens erT wels938.939  
 
sasamarTlosTvis mimarTvis erT wliani vrceldeba 
winasaxelSekrulebo urTierTobebSi gamovlenili diskriminaciis 
sapasuxod arsebul moTxovnebze.  
 
SromiTi urTierTobis procesSi diskriminaciul mopyrobis 
sapasuxod zianis anazRaurebis da Tanabari anazRaurebis moTxovnis 
ufleba aseve SezRudulia sasamarTlosTvis mimarTvis erTi wlis 
vadiT. xandazmulobis vadebi vrceldeba moTxovnebze, romelTa 
ganxorcielebac droSi izRudeba da garkveul CarCoSi eqceva.940 
diskriminaciisgan dacvis ufleba, anu xelSekrulebis 
(keTilsindisierad) Sesrulebis moTxovna, aseve diskriminaciuli 
qmedebis Sewyvetis moTxovna pirveladi moTxovnebia. Sesabamisad, 
xandazmulobis vadis gamoyeneba aRniSnuli moTxovnebis 
                                                                           
 
Tanabari mopyrobis principi, Tundac im urTierTobis dasrulebis Semdeg, romlis 
farglebSi adgili hqonda gacxadebul diskriminacias.~ 
2. wevri saxelmwifo valdebulia uzrunvelyos gaerTianebebis, organizaciebis an 
iuridiuli pirebis, romlebsac erovnuli samarTliT gaTvaliswinebuli 
kriteriumebis mixedviT gaaCniaT direqtivis debulebaTa Sesrulebis legitimuri 
interesi, SesaZlebloba, mosarCelis TanxmobiT, mosarCelis saxeliT an mis 
mxardasaWerad, CaerTon winamdebare direqtiviT gaTvaliswinebuli valdebulebebis 
aRsrulebasTan dakavSirebul nebismier sasamarTlo da/an administraciul 
saqmiswarmoebaSi”. 
3. pirveli da meore paragrafi ar unda zRudavdes Tanabari mopyrobis principTan 
dakavSirebul sarCelis mimarT xandazmulobis vadasTan dakavSirebul erovnul 
wesebs”. 
936 ix. Reich, 73-74. 
937

 Case 246/09, Susanne Bulicke v Deutsche Büro Service GmbH., ECLI:EU:C:2010:418.  
938 sssk-is 3632-e II muxlis mixedviT, `sasamarTlosTvis sarCeliT mimarTva 
SesaZlebelia 1 wlis ganmavlobaSi mas Semdeg, rac pirma gaigo an unda gaego im 
garemoebis Sesaxeb, romelic mas diskriminaciulad miaCnia”. sssk-Si 2019 wlis 3 
maisis cvlilebebis ZaliT, aRniSnul TariRamde moqmedi sam Tviani xandazmulobis 
vada gaizarda 1 wlamde. gamoqveynebulia 2019 wlis 3 maisis saqarTvelos 
sakanonmdeblo macnes veb-portalze 
https://matsne.gov.ge/ka/document/view/4548238?publication=0#DOCUMENT:1;   
939 mag., britaneTSi dadgenilia sam Tviani xandazmulobis vada. ix. Deakin, Morris, 684.  
940 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi,  
152. 

https://matsne.gov.ge/ka/document/view/4548238?publication=0#DOCUMENT:1
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realizaciisaTvis ararelevanturia. absoluturi uflebebis dacva 
xom xandazmulobis vadebsac ar eqvemdebareba.941 IV Tavis me-2 
qveTavSi mimoxilulia xelSekrulebis moSlis ufleba, 
xelSekrulebiT gaTvaliswinebuli valdebulebis (samuSaos) 
Sesrulebisgan Tavis Sekavebis ufleba da gaficvis ufleba942. 
aRniSnuli ar warmoadgens samoqalaqo moTxovnebs da maTi 
realizacia Tavis arsiT ar gulisxmobs sxva pirisgan raime 
moqmedebis Sesrulebas an moqmedebisgan Tavis Sekavebas, an 
darRveuli uflebis aRsadgenad sasamarTlosadmi mimarTvas. 
bunebrivia, maT mimarT ar moqmedebs sasamarTlosTvis mimarTvis erTi 
wlis xandazmulobis vada. 
 
diskriminaciuli niSniT SromiTi urTierTobis Sewyvetisas arsebul 
moTxovnebze vrceldeba specialuri vada. sSk-is 38-e muxlidan 
gamomdinare, dasaqmebuli SezRudulia diskriminaciuli niSniT 
SromiTi xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis 
gadawyvetilebis sasamarTloSi gasaCivrebis 30-dRiani vadiT.943 
dasaqmebuls ufleba aqvs ra moiTxovos xelSekrulebis Sewyvetis 
dasabuTeba,944 sasamarTlosaTvis mimarTvis vadis aTvla iwyeba im 
momentidan, rodesac dasaqmebuli miiRebs xelSekrulebis Sewyvetis 
safuZvlis werilobiT dasabuTebas.945 
 
zemoaRniSnulis gaTvaliswinebiT, diskriminaciuli niSniT SromiTi 
xelSekrulebis Sewyvetis SemTxvevaSi, pirvandel an tolfas 
samuSaoze aRdgenis an samuSaoze aRdgenis nacvlad kompensaciis, 
iZulebiTi mocdenisTvis anazRaurebis moTxovnebze sasamarTlosadmi 

                         
 
941 iqve, 9. 
942 sSk-iT SezRudulia gaficvis uflebis realizaciis vada. detalurad ix. IV 
Tavis 2.5.2 paragrafi.  
943 sSk-is 38-e VI muxlis Tanaxmad, `dasaqmebuls ufleba aqvs, werilobiTi 
dasabuTebis miRebidan 30 kalendaruli dRis vadaSi sasamarTloSi gaasaCivros 
damsaqmeblis gadawyvetileba SromiTi xelSekrulebis Sewyvetis Sesaxeb~.  
944 sSk-is 38-e IV muxlis mixedviT, `dasaqmebuls ufleba aqvs, SromiTi 
xelSekrulebis Sewyvetis Taobaze damsaqmeblis Setyobinebis miRebidan 30 
kalendaruli dRis vadaSi gaugzavnos mas werilobiTi Setyobineba xelSekrulebis 
Sewyvetis safuZvlis werilobiTi dasabuTebis moTxovnis Taobaze.~ 
945 ufro konkretulad, aRniSnuli vada unda aiTvalos im dRidan, rodesac 
dasaqmebuls werilobiT ganemarta xelSekrulebis Sewyvetis mizezi. yvelaze gvian, 
aRniSnuli 30-dRiani vada aiTvleba dasaqmebulis moTxovnis sapasuxod 
damsaqmeblis mier xelSekrulebis Sewyvetis Sesaxeb mizezis dasabuTebis 
dasaqmebulisaTvis Cabarebis dRidan. gujabiZe n., mesxiSvili q., 262. amasTan, sSk-is 
38-e VII muxlis Tanaxmad, `Tu damsaqmebeli dasaqmebulis moTxovnis wardgenidan 7 
kalendaruli dRis vadaSi werilobiT ar daasabuTebs SromiTi xelSekrulebis 
Sewyvetis safuZvels, dasaqmebuls ufleba aqvs, 30 kalendaruli dRis vadaSi 
sasamarTloSi gaasaCivros damsaqmeblis gadawyvetileba SromiTi xelSekrulebis 
Sewyvetis Sesaxeb~.  
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mimarTvis vadaa 30 kalendaruli dRe. igive exeba iZulebiTi 
mocdenisas dasaqmebulis mier dakarguli sargeblis moTxovnasac. 
 
sasamarTlosTvis mimarTvis erTi wlis vada vrceldeba SemTxvevaze, 
roca mosarCele iTxovs mxolod diskriminaciuli qmedebis – faqtis 
aRiarebas da moTxovna ar moicavs xelSekrulebis Sewyvetis Sesaxeb 
damsaqmeblis gadawyvetilebis baTilad cnobasa da pirvandel 
(tolfas) samuSaoze aRdgenas an kompensaciis dakisrebas.  
 
xelSekrulebis SewyvetasTan dakavSirebiT sarCelis aRZvrisas, 
mosarCele iTxovs xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis 
gadawyvetilebis baTilad cnobas da, Sesabamisad, pirvandel 
(tolfas) samuSaoze aRdgenas an sanacvlo kompensacias. samuSaoze 
aRdgenis (an kompensaciis) moTxovnis ufleba xelSekrulebis 
Sewyvetis Sesaxeb damsaqmeblis gadawyvetilebis baTilad cnobis 
moTxovnis gareSe SeuZlebelia.946 hipoTezurad mosarCelem SesaZloa 
aRZras moTxovna diskriminaciuli niSniT mxolod xelSekrulebis 
Sewyvetis Sesaxeb damsaqmeblis gadawyvetilebis baTilad cnobis 
Sesaxeb. bunebrivia, mosarCeles aRniSnuli moTxovnis mimarT 
SeiZleba hqondes iuridiuli interesi. damatebiT SesaZloa 
moTxovnil iqnes zianis anazRaurebac. am SemTxvevebSic gamoiyeneba 
30-dRiani vada, rameTu xelSekrulebis Sewyvetis Sesaxeb 
damsaqmeblis gadawyvetilebis baTilad cnobis Sesaxeb moTxovna sSk-
is 38-e muxlidan gamomdinareobs. es debuleba ki mkacrad 
gansazRvravs SromiTi xelSekrulebis Sewyvetis Sesaxeb 
damsaqmeblis gadawyvetilebis sasamarTloSi gasaCivrebis vadas.    
 
sssk-is 3632-e II muxlis mixedviT, diskriminaciasTan dakavSirebuli 
sarCelis xandazmuloba iwyeba im momentidan, roca pirma gaigo an 
unda gaego im garemoebis Sesaxeb, romelic mas diskriminaciulad 
miaCnia. aRniSnulTan dakavSirebiT sagulisxmoa CJEU-s ganmarteba, 
rom ganmsazRvrelia momenti, roca subieqtma Seityo947 
diskriminaciis faqti.948 diskriminaciuli niSniT xelSekrulebis 
Sewyvetis SemTxvevaSi, xandazmulobis vadis aTvla iwyeba 
xelSekrulebis Sewyvetis Sesaxeb werilobiTi dasabuTebis miRebis 
momentidan.  
 
sasamarTlosTvis mimarTvis vadis daucvelad sarCelis aRZvra 
sarCelis warmoebaSi miRebaze uaris Tqmis safuZvels ar 
warmoadgens. mosamarTle SromiT diskriminaciasTan dakavSirebuli 

                         
 
946 Sead. sSk-is 38-e VIII muxli. aRniSnuli aseve gamomdinareobs saqarTvelos 
uzenaesi sasamarTlos uaxlesi sasamarTlo praqtikidan.  
947 aseve ssk-is 130-e muxli iyenebs termins _ `Seityo an unda Seetyo~.  
948 ix. Case 246/09, Bulicke.  
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moTxovnis xandazmulobis vadas ikvlevs ara sakuTari iniciativiT, 
aramed mxolod mxaris mier aRniSnulze SesagebelSi miTiTebiT.949 
xandazmulobaze miTiTeba warmoadgens sasarCelo moTxovnis 
dakmayofilebis Semaferxebel Sesagebels, romlis arsebobis 
SemTxvevaSi sasamarTlo valdebulia, am kuTxiT daadginos faqtebi.950 
aseT SemTxvevaSi, mosamarTle uflebamosilia, mxolod saqmis 
arsebiTi ganxilviT, xandazmulobis damadasturebel da gamomricxav 
garemoebaTa damdgeni mtkicebulebebis srulyofili gamokvleviTa da 
urTierTSejerebis Sedegad daadginos, xandazmulia Tu ara 
moTxovna.951 miiCneva, rom dasaqmebulis mier uflebis realizaciisgan 
gasaCivrebis vadis limitiT Tavis dacva damsaqmeblis ufleba da 
misi Sesageblis farglebSi samtkicebeli garemoebaa.952 
 
4. mtkicebis tvirTi 
 
dasaqmebulis fundamentur uflebasa da damsaqmeblis uflebasa da 
saWiroebebs Soris konfliqtis obieqturad gadawyvetis miznebidan 
gamomdinare, mtkicebis tvirTis gadanawilebas gaaCnia 
umniSvnelovanesi funqcia. kanonmdeblobis miznis uzrunvelyofa, rom 
warmatebiT aRmoifxvras diskriminacia, mniSvnelovnad damokidebulia 
mtkicebis tvirTis wesze. diskriminaciasTan dakavSirebuli davisas 
damsaqmebelze mtkicebis tvirTi dakisrebis sakiTxi Sefasebulia, 
rogorc adamianis fundamenturi uflebis erT-erT Semadgeneli 
elementi.953  
 
samoqalaqo samarTalwarmoebis zogadi wesia actori incumbit probatio - 
mosarCeles ekisreba mtkicebis tvirTi. SromiTsamarTlebriv 
urTierTobebSi gansxvavebuli midgomebia.954 saqarTvelos uzenaesi 
sasamarTlos ganmartebiT, zogadad, SromiTi urTierTobis Sewyvetis 
davaze mtkicebis tvirTis ganawileba garkveuli TaviseburebiT 
xasiaTdeba, rasac mtkicebulebebis warmodgenis TvalsazrisiT, 
damsaqmeblisa da dasaqmebulis araTanabari SesaZleblobebi 
ganapirobebs.955  

                         
 
949 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
153 
950 saqarTvelos uzenaesi sasamarTlos 2015 wlis 11 maisis ganCineba saqmeze #as-
423-400-2014.  
951 kvantaliani n.,  saqarTvelos samoqalaqo kodeqsis komentari <www.gccc.ge>,  2016, 
muxli 128, 3 [20.03.2018].  
952 gujabiZe n., mesxiSvili q., 261-262. 
953 Bronstein, 128-131.  
954 Blanpain R., Equality and Prohibition of Discrimination in Employment, 468; Hervey, 180. 
955 saqarTvelos uzenaesi sasamarTlos 2016 wlis 9 ivnisis ganCineba saqmeze #as-
510-483-2015; 2015 wlis 18 martis gadawyvetileba saqmeze #as-1276-1216-2014; 
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SromiT diskriminaciasTan dakavSirebul davaze specialuri wesi 
moqmedebs, radgan samoqalaqo samarTalwarmoebisas moqmedi mtkicebis 
tvirTis zogadi wesis farglebSi logikurad SeuZlebelia 
mosarCelem daadasturos diskriminacia. aRniSnulis SesaniSnavi 
magaliTia 2013 wlamde moqmedi sSk-is dumili mtkicebis tvirTis 
sakiTxis Sesaxeb da Sesabamisad, saqarTvelos sasamarTlo praqtika 
2006-2014 wlebSi. SromiTi diskriminaciis mtkicebis tvirTis Sesaxeb 
erovnuli regulirebis ararsebobis fonze, saqarTveloSi 
sasamarTlo SromiTi diskriminaciasTan dakavSirebuli sarCelis 
ganxilvisas iyenebda samoqalaqo saproceso mtkicebiTi samarTlis 
zogad wess, rom mosarCele unda daamtkicos garemoebani, 
romlebzedac igi amyarebs Tavis moTxovnebs. Sesabamisad, aRniSnul 
periodSi ar fiqsirdeba arcerTi sasamarTlo gadawyvetileba, sadac 
mosarCele daamtkicebda da mosamarTle daadasturebda 
diskriminaciul mopyrobas.956  
 
mosarCelis mier diskriminaciuli mopyrobis dadasturebis 
SeuZlebloba ganpiroebebulia ramdenime garemoebiT: mosarCeles ar 
aqvs saTanado wvdoma mtkicebulebebze, romelic aucilebelia 
diskriminaciis dasadastureblad.957 swored damsaqmebeli flobs da 
akontrolebs mtkicebulebebs, romelic aucilebelia imis 
dasadgenad, dairRva Tu ara diskriminaciis akrZalvis wesi.958 
aRniSnuls qarTuli sasamarTlo damsaqmeblis `mtkicebiT 
upiratesobas~ uwodebs.959 amdenad, mosarCelisTvis ufro martivia, 
Seqmnas diskriminaciuli mopyrobis gonivruli varaudi. meore mxriv, 
dasaqmebulisTvis rTulia imsjelos, iyo Tu ara gamarTlebuli 
diskriminaciuli mopyroba an miekuTvneba Tu ara damsaqmeblis 
argumentacia gamonakliss diskriminaciis akrZalvis wesisgan.960 
 

                                                                           
 
saqarTvelos uzenaesi sasamarTlos 2015 wlis 23 martis ganCineba saqmeze #as-122-
114-2015; 2015 wlis 16 aprilis ganCineba saqmeze №as-922-884-2014.  
956 Shvelidze Z., Transition from Soviet to Liberal Labour Law: Labour Standards in Georgia, 10-11. 

erTaderTi gamonaklisi SemTxveva iyo Tbilisis saqalaqo sasamarTlos 
gadawyvetileba, romliTac sasamarTlom cno diskriminaciuli mopyroba, Tumca 
xelSekrulebis moSla mainc kanonierad miiCnia. aRniSnuli msjeloba Semdgom 
uaryofili iqna zemdgomi instanciis sasamarTloebis mier. ix. SveliZe z., Sromis 
diskriminaciis Sesaxeb davis ganxilvis Taviseburebani  saqarTvelos uzenaesi 
sasamarTlos 2010 wlis 19 oqtombris #as-549-517-2010 ganCinebis magaliTze.  
957 Hervey, 180 
958 Bronstein, 128-129.  
959 saqarTvelos uzenaesi sasamarTlos 2016 wlis 9 ivnisis ganCineba saqmeze #as-
510-483-2015; 2015 wlis 18 martis gadawyvetileba saqmeze #as-1276-1216-2014; 
saqarTvelos uzenaesi sasamarTlos 2015 wlis 23 martis ganCineba saqmeze #as-122-
114-2015; 2015 wlis 16 aprilis ganCineba saqmeze №as-922-884-2014.  
960 Hervey, 180 
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SromiTi diskriminaciis davisas gamosayenebeli mtkicebis tvirTis 
specialuri wesi mocemulia sSk-sa da sssk-Si. aRniSnuli regulireba 
ganxilulia qvemoT. 
 
4.1 sSk-is me-402 III muxlis da sssk-is 3633-e muxlis moqmedebis sfero 
 
sSk-Si 2013 wels ganxorcielebuli cvlilebebis Sedegad, Seicvala 
mtkicebis tvirTis ganawilebis wesi. kerZod, sSk-is me-402 III 
muxlidan gamomdinare, Tu sarCeli exeba profesiuli kavSiris 
wevrobis niSniT SromiTi urTierTobis Sewyvetas da/an Sevwiroebas, 
an zogadad diskriminaciuli safuZvliT SromiTi xelSekrulebis 
Sewyvetas, mtkicebis tvirTi ekisreba damsaqmebels, Tu dasaqmebuli 
miuTiTebs garemoebebze, romlebic qmnis gonivruli varaudis 
safuZvels, rom damsaqmebelma daarRvia diskriminaciis akrZalviT 
gaTvaliswinebuli moTxovnebi.961 normis sityvasityviTi 
mniSvnelobiT, mtkicebis tvirTis gansxvavebul wesi dadgenilia 
mxolod Semdeg or SemTxvevaSi: diskriminaciuli niSniT 
damsaqmeblis mier dasaqmebulis samsaxuridan gaTavisufleba da 
profesiuli kavSiris wevrobis niSniT piris sxvagvarad Seviwroeba.962  
 
ufro zogad danawess iTvaliswinebs sssk-is 3633-e muxli - `sarCelis 
aRZvrisas pirma sasamarTlos unda warudginos faqtebi da Sesabamisi 
mtkicebulebebi, romlebic diskriminaciuli qmedebis ganxorcielebis 
varaudis safuZvels iZleva, ris Semdegac mopasuxes ekisreba imis 
mtkicebis tvirTi, rom diskriminacia ar ganxorcielebula”. 
aRniSnuli normidan gamomdinare, mtkicebis tvirTis es wesi exeba 
yvela tipis (maT Soris SromiT) diskriminaciasTan dakavSirebul 
saqmes. SromiTi Tu winasaxelSekrulebo urTierTobis nebismier 
etapze nebismieri formiT gamovlenil diskriminaciul mopyrobasTan 
dakavSirebul sarCelze unda gavrceldes sssk-is – 3633-e muxliT 
gaTvaliswinebuli mtkicebis tvirTis specialuri wesi.963   

                         
 
961 Sead. sSk-is me-402 da 37-e III muxlebi.  
962 sSk-is me-402 II muxlis Tanaxmad, akrZalulia dasaqmebulis diskriminacia 
dasaqmebulTa gaerTianebaSi misi wevrobis an aseTi gaerTianebis saqmianobaSi 
monawileobis gamo an/da sxva qmedeba, romlis mizania: a) dasaqmebulis samuSaoze 
miReba an misTvis samuSaos SenarCuneba dasaqmebulTa gaerTianebaSi gawevrebaze 
uaris Tqmis an aseTi gaerTianebidan gamosvlis sanacvlod; b) dasaqmebulTan 
SromiTi urTierTobis Sewyveta an misi sxvagvarad Seviwroeba dasaqmebulTa 
gaerTianebis wevrobis an aseTi gaerTianebis saqmianobaSi monawileobis gamo. 
detalurad ix. SveliZe z., koleqtiuri SromiTi urTierTobebi, saqarTvelos 
Sromis  samarTali da saerTaSoriso Sromis standartebi, 304-307.    
963 SesaZloa ganviTardes sapirispiro msjeloba sssk-sTan mimarTebiT Sromis 
kodeqsis, rogorc organuli kanonis an/da ufro specialuri kanonis gamoyenebis 
Sesaxeb. aRniSnuli midgomiT, winasaxelSekrulebo da saxelSekrulebo 
urTierTobisas gamovlenili SromiTi diskriminaciasTan dakavSirebul samoqalaqo 
sarCelze (garda profesiuli kavSiris wevris SeviwroebasTan dakavSirebul 
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SromiT diskriminaciasTan dakavSirebul sarCelze mtkicebis 
zemoaRniSnul wess adgens evropuli kavSiris samive direqtiva da 
ILO-s 111-e konvenciac.  

 
4.2 mtkicebis tvirTis Sebrunebis winapirobebi 
 
sSk-is me-402 III muxliT, mtkicebis tvirTi damsaqmebelze gadadis, Tu 
dasaqmebuli `miuTiTebs~ garemoebebze, romlebic qmnis gonivruli 
varaudis safuZvels, rom damsaqmebelma daarRvia diskriminaciis 
akrZalvis wesi. igive Sinaarsia mocemuli sssk-is 3633-e muxlSi – 
mosarCelem sasamarTlos unda warudginos faqtebi da Sesabamisi 
mtkicebulebebi, romlebic diskriminaciuli qmedebis ganxorcielebis 
varaudis safuZvels iZleva.  
 
zemoaRniSnuli orive debuleba iTvaliswinebs mtkicebis tvirTis 
Sebrunebis sam winapirobas. pirvelia faqtebze – garemoebebze 
miTiTebis valdebuleba. aRniSnuls `miTiTebis tvirTsac~ uwodeben.964 
meorea, aRniSnuli faqtebis Sesaxeb mtkicebulebis wardgenis 
valdebuleba. mesame winapirobaa, mosarCelis mier wardgenili 
faqtebi da mtkicebulebebi mosamarTlisTvis unda qmnides gonivrul 
varauds, rom ganxorcielda diskriminaciuli qmedeba. aRniSnuls 
prima facie diskriminaciis faqtis arsebobis prezumfcia ewodeba.965 
daTqma ar gulisxmobs dasaqmebulis eWvs - varauds, rac TiTqos 
qmnis varauds, rom SesaZloa adgili hqondes diskriminacias.966 
saubaria faqtebze, romelic mosamarTlisTvis iZleva 
diskriminaciuli qmedebis ganxorcielebis gonivruli varaudis 
safuZvels. 
 
SesaZloa imis mtkicebac, rom sssk-is 3633-e muxlTan SedarebiT 
(romelic gulisxmobs ara mxolod faqtebis, aseve Sesabamisi 
mtkicebulebebis wardgenis valdebulebas), sSk-is me-402 III muxlidan 
gamomdinare profesiuli kavSiris wevrobis niSniT piris Sevwiroebis 
sarCelze da zogadad diskriminaciuli niSniT urTierTobis 
SewyvetasTan dakavSirebul saqmeze dadgenilia ufro dabali 
standarti. norma TiTqos iTvaliswinebs mxolod faqtebze miTiTebis 

                                                                           
 
sarCelisa) mtkicebis tvirTi mosarCeles unda daekisros. Tumca, mosamarTle 
SromiTi diskriminaciis samarTalSi moqmedi mtkicebis tvirTis `susti mxarisTvis~ 
upiratesi wesidan unda gamovides.  
964 ix. Todria T., diskriminacia SromiT urTierTobebSi, saqarTvelos Sromis  
samarTali da saerTaSoriso Sromis standartebi, 163-164. 
965

 Ellis, Watson, 159-160. 
966

 Adamcova E., Labor and Employment Law in Czech Republic, International Labor and Employment Law, 

Berkowitz P., Reitz Etgen A., Muller-Bonanni T., (Ed.), Second Edition, Volume I (Europe), United States of 

America, American Bar Association, 2008, 36. 
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valdebulebas. Tumca realurad, mesame winapiroba TavisTavad 
moizrebs ara mxolod faqtebze miTiTebas, aseve am faqtebis 
damadasturebeli mtkicebulebebis wardgenas. sxvagvarad, mesame 
winapiroba ver realizdeba. aRniSnul midgomas adasturebs 
saqarTvelos sasamarTlos uaxlesi praqtikac.967 sasamarTlos 
ganmartebiT, diskriminaciis faqtebi sasamarTlos diskriminaciis 
savaraudo msxverplma unda dausaxelos, raTa prima facie 
diskriminaciis faqtis arsebobis prezumfcia Seiqmnas. rac Seexeba 
aRniSnuli faqtebis mtkicebas, mosarCelem mis xelT arsebuli da 
misTvis mopovebadi mtkicebulebebi unda warmoadginos, xolo 
mosarCelis SesaZleblobis miRma mtkicebulebebis warmodgena 
mopasuxes evaleba. ufro metic, diskriminaciis faqti, sasamarTlos 
mxridan ex officio, sakuTari iniciativiT sakvlevi kategoria ar aris. 
diskriminaciuli safuZvliT gaTavisuflebis amsaxveli faqtebis 
wardgenaze valdebuli subieqti mosarCelea.968   
 
mosarCele valdebulia miuTiTos diskriminaciuli mopyrobis niSanze 
da warudginos Sesabamisi faqtebi da mtkicebulebebi. amdenad, 
mosarCelis valdebulebaa, daadasturos niSanTan mikuTvniloba. 
sasamarTlos ganmartebiT, im mizniT, rom realizdes damsaqmeblis 
mtkicebis tvirTi, dasaqmebulma unda miuTiTos faqtebi, Tu raSi 
mdgomareobda mis mimarT (visTan SedarebiT) araTanabari mopyroba da 
ratom iyo aRniSnuli mopyroba misTvis diskriminaciuli (daculi 
niSani).969 
 
`Sedarebis obieqtze~ miTiTebis tvirTi mosarCeles ekisreba. 
sasamarTlos ganmartebiT, mosarCelem ara mxolod unda gansazRvros 
Sesadarebel pirTa wre, aramed aseve daasabuTos aRniSnul pirebs 
Soris arsebiTad Tanasworoba. `Sedarebis obieqtis~ gansazRvrac da 
misi saTanadoobis dasabuTebac mosarCelis mtkicebis saganSi 
Semavali garemoebaa.970  
 
 
 
 

                         
 
967 mag., yofila SemTxvevebi, roca dasaqmebulis pozicia, rom mis mimarT adgili 
hqonda diskriminacias, sasamarTlom ar gaizira vinaidan mosarCele miuTiTebda 
mxolod diskriminaciul mopyrobaze, Tumca am garemoebis damadasturebeli 
mtkicebulebebi sasamarTlosTvis ar warmoudgenia. ix saqarTvelos uzenaesi 
sasamarTlos 2018 wlis 26 ianvris ganCineba saqmeze #as-1493-1413-2017. 
968 saqarTvelos uzenaesi sasamarTlos 2018 wlis 30 martis ganCineba saqmeze №as-
238-238-2018; 2017 wlis 24 noembris ganCineba saqmeze №as-1122-1042-2017.  
969 iqve.   
970 iqve. 



203 
 

4.3 damsaqmeblis mtkicebis tvirTi  
 
mas Semdeg, rac mosarCele mosamarTlisTvis Seqmnis diskriminaciuli 
mopyrobis gonivruli varaudis safuZvels, ukve damsaqmebelma unda 
daamtkicos sapirispiro, rom diskriminacias ar hqonia adgili.  
 
hipoTezurad SesaZlebelia damsaqmebelis pozicia iyos Semdegi: 
gansxvavebul mopyrobas saerTod ar hqonia adgili, radgan mag., 
SromiTi urTierTobis Sewyveta an dasaqmebaze uari efuZneba 
kanonier safuZvels.  
 
klasikur SemTxvevaSi, mosarCelis mier diskriminaciis faqtis 
arsebobis prezumfciis Camoyalibebis sapasuxod, damsaqmebelma 
Sedaveba unda ganaxorcielos sSk-is me-2 V muxlis farglebSi. 
Sinaarsobrivad aRniSnuli gulisxmobs damsaqmeblis winaSe arsebul 
mniSvnelovan gamowvevas – man unda daamtkicos, rom mocemul 
SemTxvevaSi SesaZlebelia dasaqmebulis fundamenturi uflebebisa da 
Tavisuflebebis SezRudva.971  
 
zemoT aRiniSna, rom sSk-is me-2 V muxlis warmoadgens `gamonakliss~ 
diskriminaciis akrZalvis wesisgan. igi Sedgeba sami elementisgan da 
Sesabamisad, samive elementis mtkicebis tvirTi damsaqmebels 
ekisreba. zemoT aseve isic iTqva, rom sSk-is me-2 V muxli SesaZloa 
moiazrebdes `gamarTlebis~ institutsac. diskriminaciis gamarTlebis 
SesaZleblobazea saubari `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ kanonSi da igi warmodgenilia pirdapiri da arapirdapiri 
diskriminaciis ganmartebaSi. amdenad, gamarTlebis SemTxvevaSic, 
damsaqmeblis mtkicebis tvirTs warmoadgens, daadasturos 
diskriminaciis `gamarTlebis~ orive komponenti.  
 
am midgomas aRiarebs qarTuli sasamarTloc. msjelobs ra 
gansxvavebuli mopyrobis Sesaxeb, rom igi SeiZleba gamowveuli iyos 
garkveuli garemoebebiT, aRniSnuli gansxvavebuli mopyrobis 
damtkicebis valdebulebas sasamarTlo damsaqmebels akisrebs.972 
sasamarTlos midgomaa, rom mosarCelis mier gansxvavebuli 
mopyrobis winapirobebis damtkicebis Semdeg, am mopyrobis 
gamarTlebis mtkicebis tvirTi gadava damsaqmeblis mxares.973 Tumca, 
aq kidev erTxel unda ganmeordes, rom diskriminaciis akrZalivs 
wesisgan `gamonaklisis~ Tu diskriminaciis `gamarTlebis~ Sesaxeb 

                         
 
971 Bronstein, 131.  
972 ix. saqarTvelos uzenaesi sasamarTlos 2018 wlis 30 martis ganCineba saqmeze 
№as-238-238-2018; 2017 wlis 24 noembris ganCineba saqmeze №as-1122-1042-2017. 
973 saqarTvelos uzenaesi sasamarTlos 2017 wlis 11 oqtombris ganCineba saqmeze 
#as-344-322-2017. 
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sasamarTlos msjeloba erTgvarad qaoturia. igi efuZneba 
sakonstitucio sasamarTlos mier dadgenil `Sefasebis tests~ da 
`evro sasamarTlos~ gadawyvetilebebs, mag., saxelmwifos mier 
kanonmdeblobaSi gamoxatuli diskriminaciis gamarTlebis 
perspeqtivis Sesaxeb.974 SeiZleba iTqvas, rom diskriminaciis 
gamoricxvasTan dakavSirebiT sasamarTlo marTebul midgomas irCevs. 
Tumca wyaro ararelevanturia. maTi gamoyeneba SesaZloa 
mizanSewonili iyos sSk-is an `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ kanonis normaTa interpretaciis miznebisaTvis. 
diskriminaciis gamoricxvis Sesaxeb msjelobisas aucilebelia 
sistemuri msjeloba da, Sesabamisad, mtkicebis tvirTis 
damsaqmebelze dakisreba sSk-is me-2 V muxlis an Tundac 
`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonSi 
warmodgenil pirdapiri da arapirdapiri diskriminaciis definiciis 
konteqstSi. mTavari xarvezi, romelic am msjelobebSi ikveTeba isaa, 
rom sasamarTlo damsaqmebels ar akisrebs `profesiuli saWiroebis~ 
(samuSaos arsidan, specifikidan an misi Sesrulebis pirobebidan 
gamomdinare gansxvavebis aucileblobis) mtkicebis tvirTs. 
 
yovelive zemoaRniSnulis gaTvaliswinebiT, qarTuli samarTali, 
saerTaSoriso midgomis msgavsad, aRiarebs SromiTi diskriminaciis 
davisas mtkicebis tvirTis Sebrunebis specialur wess. es instituti 
SromiTi diskriminaciis akrZalvis samarTlis mniSvnelovani 
komponentia, romelzec damokidebulia SromiTi diskriminaciidan 
gamomdinare samoqalaqo moTxovnaTa realizacia.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                         
 
974 saqarTvelos uzenaesi sasamarTlos 2017 wlis 11 oqtombris ganCineba saqmeze 
#as-344-322-2017; saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtembris 
ganCineba saqmeze #-as-247-235-2017; saqarTvelos uzenaesi sasamarTlos 2017 wlis 28 
ivlisis ganCineba saqmeze #as-319-302-2017. 
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VI. daskvna 

 
SromiTi diskriminaciisgan dacva adamianis fundamenturi uflebaa. 
masTan dakavSirebul samoqalaqo moTxovnaTa uzogadesi 
samarTlebrivi safuZveli konstituciaa. kerZosamarTlebrivi 
urTierTobis subieqtebis mimarT mas horizontaluri efeqti aqvs da 
savaldebuloa individTaTvis.  
 
SromiTi diskriminaciis akrZalvis da misgan gamomdinare samoqalaqo 
moTxovnaTa ZiriTadi wyaro Sromis kodeqsia. kanoni aRiarebs 
diskriminaciis or kategorias - Tanasworuflebianobis darRvevas da 
Seviwroebas. Tanasworuflebianobis darRvevidan gamomdinare 
sasamarTloSi moTxovnis wardgenisas, mosarCelem unda miuTiTos 
`Sedarebis obieqtze~. diskriminaciuli qmedebis Sefasebisas 
gadamwyvetia, arsebobs Tu ara analogiur pirobebSi myof sxva 
dasaqmebulTan mimarTebiT Tanasworuflebianobis darRveva. 
`Sedarebis obieqtze~ miTiTeba ar aris aucilebeli Seviwroebis 
SemTxvevaSi. Tanasworuflebianobis darRvevis garda, 
diskriminaciuli qmedeba SesaZloa moiazrebdes dasaqmebulis 
Rirsebis xelyofas. Rirsebis xelyofa gansakuTrebiT xelSesaxebia 
Seviwroebisas.  
 
qmedeba rom diskriminaciad dakvalificirdes, samoqalaqo moTxovnis 
subieqtma unda miuTiTos diskriminaciuli mopyrobis kanoniT 
akrZalul niSanze. sSk-Si mocemuli akrZaluli TiToeuli 
konkretuli niSani mravlismomcvelia. kanoni iTvaliswinebs daculi 
safuZvlebis amomwurav CamonaTvals, Tumca norma farTod 
ganmartebas moiTxovs. amasTan, sSk-Si gamotovebuli niSniT 
gamovlenil diskriminaciaze samoqalaqo moTxovnis wardgena 
konstituciisa da `diskriminaciis yvela formis aRmofxvris Sesaxeb~ 
kanonze dayrdnobiTaa SesaZlebeli.    
 
SromiTi diskriminaciis akrZalvis moqmedebis sfero SeuzRudavia. 
akrZalva, maT Soris, vrceldeba dasaqmebaze uaris Tqmis Sesaxeb 
damsaqmeblis gadawyvetilebaze, xelSekrulebis vadis gasvlis 
safuZvliT SromiTi urTierTobis Sewyvetaze (xelSekrulebis vadis 
gagrZelebaze uari) da gamosacdeli vadiT dadebul SromiTi 
xelSekrulebis moSlaze.   
  
naSromis erT-erTi centraluri sakiTxia diskriminaciisgan dacvis 
fundamenturi uflebis upiratesoba damsaqmeblis saxelSekrulebo 
TavisuflebasTan mimarTebiT. moqmedebis Tavisufleba SezRudulia 
SromiTi diskriminaciis amkrZalavi imperatiuli normebiT. 
diskriminaciis dacvis fundamenturi aspeqti da keTilsindisierebis 
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universaluri principi SromiTi urTierTobis subieqtebs uwesebs 
araabsolutur kerZosamarTlebriv avtonomias.  
 
Tavis mxriv, SromiTi diskriminaciis akrZalvis imperatiuli norma 
gansazRvravs moqmedebis Tavisuflebis Tanazomier SezRudvas. 
obieqturad keTilsindisieri, dasabuTebuli interesis farglebSi 
individis mimarT gansxvavebuli mopyroba gamarTlebulia. aRniSnuli 
warmoadgens gamonakliss diskriminaciis akrZalvis wesisgan. 
sxvagvarad rom iTqvas, damsaqmeblis nebis avtonomia mkacrad 
gansazRvruli winapirobebis farglebSi upirates mniSvnelobas iZens 
diskriminaciis akrZalvis principTan SedarebiT. diskriminaciis 
akrZalvis regulirebis mowinaaRmdegeTa kritikuli SefasebiT, 
samarTali, sul mcire, zogierTi garemoebis arsebobisas aRiarebs 
kerZo gadawyvetilebebis relevanturobas.975  
 
diskriminaciis akrZalvis wesisgan gamonaklisi gansazRvrulia sSk-is 
me-2 V muxlSi. igi moTxovnis ganxorcielebis gamomricxavi 
Sesagebelia. norma kumulaciuri Sinaarsisaa da saxelSekrulebo 
Tavisuflebis realizeba normis samive elementTan TanxvedraSi unda 
moxdes. Sedegad, diskriminaciul mopyrobasTan mimarTebiT 
`individTa konfliqtis gadaWrisas~976 sSk-is me-2 III da IV muxlebis 
Sefardeba yovelTvis me-2 V muxlis gamoyenebiT unda dasruldes. 
qarTuli sasamarTlo SromiTi diskriminaciis davisas ar msjelobs 
sSk-is me-2 V muxlis Sinaarsze. aRniSnuli umeteswilad 
ganpirobebulia samarTlwarmoebisas damsaqmeblebis mier 
gamoyenebuli erTgvarovani strategiiT, amtkicon, rom gansxvavebul 
mopyrobas saerTod ar hqonia adgili. aRniSnulidan gamomdinare me-2 
V muxlis daniSnuleba arasaTanadodaa warmoCenili qarTul Sromis 
samarTalSi, rac zogadad SromiTi diskriminaciis samarTlis 
ganviTarebis mniSvnelovani Semaferxebeli faqtoria.     
 
dazustebas saWiroebs sakiTxi imis Taobaze, Seafasebs Tu ara 
mosamarTle arapirdapiri diskriminaciisas moTxovnis 
ganxorcielebis gamomricxav Sedavebas sSk-is me-2 V muxliT 
gansazRvruli pirveli elementis (`samuSaos arsi, specifika an misi 
Sesrulebis pirobebi~) gamoyenebiT. arapirdapiri diskriminaciis 
definiciis ararsebobisas, sSk-is me-2 V muxli damsaqmeblisTvis 
adgens evropuli kavSiris direqtivebiT gaTvaliswinebulze ufro 
maRal standarts. saWiroa arapirdapiri diskriminaciis definiciis 
gaTvaliswineba sSk-Si. 
 

                         
 
975

 Epstein, Forbidden Grounds, 283. 
976 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 3.    
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sasamarTloSi sarCelis Setanis ufleba aqvs nebismier pirs, 
romelic Tavs diskriminaciis msxverplad miiCnevs – individs, vis 
mimarTac dairRva diskriminaciis akrZalvis principi. pirs moTxovnis 
ufleba SesaZloa warmoeSvas konkretuli xelSesaxebi zianis 
ararsebobisas (mag., Seviwroebisas). winasaxelSekrulebo 
urTierTobisas gamovlenili disrkiminaciuli mopyrobisas, sarCelis 
aRZvris ufleba aqvs kandidatsac, romelic diskriminaciis 
ararsebobis SemTxvevaSic ver daikavebda vakantur pozicias. 
evropuli kavSiris samarTlis gamocdilebis gaTvaliswinebiT, 
konkretulad am SemTxvevaSi dasaSvebia kanonmdeblobam zianis saxiT 
daadginos kompensaciis maqsimaluri zRvari. evropuli kavSiris 
direqtivebTan Sesabamisobis uzrunvelyofis mizniT rekomendebulia 
Sesabamisi sakanonmdeblo cvlilebis ganxorcieleba. 
 
evropuli kavSiris SromiTi diskriminaciis akrZalvis samarTalisgan 
gansxvavebiT, qarTuli Sromis samarTali ar iTvaliswinebs 
nebismieri dainteresebuli gaerTianebisa Tu organizaciis mier 
diskriminaciis faqtze sarCelis aRZvris meqanizms. evropuli 
kavSiris samarTlis midgomidan gamomdinare, dainteresebul subieqts 
aseTi saqmiswarmoebis inicirebis ufleba unda hqondes 
diskriminaciis msxverplis TanxmobiT, msxverplisgan damoukideblad 
an Tundac identificirebadi msxverplis ararsebobis SemTxvevaSi. am 
mimarTulebiTac qarTuli Sromis kanonmdebloba evropuli kavSiris 
direqtivebTan daaxlovebis TvalsazrisiT daxvewas saWiroebs.  
 
diskriminaciul qmedebasTan dakavSirebul sarCelze moTxovnis 
adresati damsaqmebelia. Seviwroebisas SesaZloa dadges uSualod 
diskriminaciuli qmedebis ganmaxorcielebeli fizikuri piris - 
damsaqmeblis `dasaqmebulis~ - individualuri pasuxismgebloba an am 
pirisa da damsaqmeblis solidaruli pasuxismgebloba. 

 
SromiT diskriminaciasTan dakavSirebul davebze samoqalaqo 
samarTalwarmoebaSi damkvidrebuli zogadi wesisgan gansxvavebiT 
moqmedebs mtkicebis tvirTis gansazRvris specialuri wesi. sSk-Si 
warmodgenili procesualuri norma mtkicebis tvirTis gadanawilebis 
Sesaxeb SezRudulad moqmedebs mxolod profesiuli kavSiris 
wevrobis niSniT piris SevwiroebasTan an zogadad diskriminaciuli 
safuZvliT SromiTi urTierTobis SewyvetasTan dakavSirebul 
samarTalwarmoebaze. aRniSnuli sSk-is xarvezad unda CaiTvalos. 
sssk gansazRvravs diskriminaciasTan dakavSirebul davebze mtkicebis 
tvirTis SeuzRudav wess da igi maT Soris, unda gavrceldes 
nebismier etapze gamovlenili SromiTi diskriminaciis saqmeze. 

 
yvela qvemoT miTiTebuli SesaZlo moTxovnis garda, diskriminaciis 
adresats aqvs diskriminaciis faqtis aRiarebis - dadgenis moTxovnis 
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ufleba. mocemuli sasarCelo moTxovnis mimarT da zogadad 
diskriminaciuli mopyrobidan gamomdinare moTxovnebze moqmedebs 
xandazmulobis erTwliani vada. diskriminaciuli niSniT SromiTi 
urTierTobis Sewyvetidan gamomdinare moTxovnebze ki vrceldeba 
sasamarTlosadmi mimarTvis 30-dRiani vada. 
 
SromiTi urTierTobis etapebis gaTvaliswinebiT, naSromSi cal-
calkea Sefasebuli samoqalaqo moTxovnebi.  
 
saqarTvelos Sromis samarTali ar iTvaliswinebs konkretul 
regulirebas winasaxelSekrulebo urTierTobaSi gamovlenili 
diskriminaciisas SesaZlo samoqalaqo moTxovnebis Sesaxeb. 
dasaqmebis davaldebulebis Sesaxeb kandidatis pirveladi moTxovnis 
ganxorcieleba sirTulebTanaa dakavSirebuli. naSromSi 
ganviTarebulia msjeloba imis Taobaze, rom diskriminaciuli niSniT 
dasaqmebaze uaris Sedegad xelyofili uflebis aRdgena anu 
diskriminaciuli Sedegebis aRmofxvra diskriminirebul kandidatTan 
mxolod SromiTi xelSekrulebis gaformebiTaa SesaZlebeli. zianis 
anazRaurebis Sesaxeb meoradi moTxovnis realizeba ufro realuri 
Cans. simboluri xasiaTis zianTan (xelSekrulebis dasadebad 
gaweuli xarjebi da moraluri ziani) mimarTebiT, diskriminaciuli 
qmedebidan gamomdinare konkretuli materialuri zianis moTxovna 
ufro perspeqtiul samarTlebriv sanqciad gamoikveTa.  
 
samuSaos Sesrulebis procesSi diskriminirebuli piris moTxovnebi 
damokidebulia diskriminaciuli qmedebis Sinaarsze. dasaqmebuls 
ufleba aqvs, moiTxovos xelSekrulebis (keTilsindisierad) 
Sesruleba (pirveladi moTxovna). materialuri xasiaTis uTanasworo 
mopyrobis sapasuxod, dasaqmebuls ufleba aqvs, moiTxovos Tanabari 
mopyroba - Sesabamisi Tanxis gadaxda. problemuria diskriminaciuli 
niSniT dawinaurebaze uaris Tqmis samarTlebrivi Sedegi. aRniSnuli 
dasaqmebis davaldebulebis Sesaxeb moTxovnis konteqstSi unda 
Sefasdes. dasaqmebuls ufleba aqvs, moiTxovos diskriminaciuli 
qmedebis Sewyveta (pirveladi moTxovna). SesaZlebelia sarCelis 
uzrunvelyofis RonisZiebis gamoyenebac. marTalia, sakiTxi pirdapir 
ar ukavSirdeba samoqalaqo moTxovnebs, Tumca unda aRiniSnos, rom 
Seviwroebisas dasaqmebuls ufleba aqvs, ar Seasrulos samuSao 
anazRaurebis SenarCunebiT an zogadad disrkiminaciuli mopyrobis 
sapasuxod mimarTos gaficvis meqanizms.  
 
diskriminaciuli qmedebis sapasuxod, dasaqmebuls aqvs 
xelSekrulebis moSlis ufleba. specialuri dacvis standartis 
ararsebobis gamo, `Sefaruli gaTavisuflebisas~ samuSaoze aRdgenis 
moTxovnis ganxorcielebis SesaZlebloba mosamarTlis siTamamezea 
damokidebuli. am TvalsazrisiT, arsebobs dasaqmebulis interesis 
dacvisken mimarTuli sasamarTlo praqtika. 
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diskriminaciis niSniT damsaqmeblis mier SromiTi urTierTobis 
Sewyveta baTilia da igi ar warmoSobs iuridiul Sedegs – 
xelSekrulebis Sewyvetas. dasaqmebuls ufleba aqvs, moiTxovos 
xelSekrulebis Sesruleba – SromiTi urTierTobis gagrZeleba 
(pirveladi moTxovna). es moTxovna sSk-Si iwodeba, rogorc 
„pirvandel samuSao adgilze aRdgena“. alternatiuli moTxovnaa 
tolfas samuSaoze dasaqmeba. „pirvandel~ an `tolfas~ samuSaoze 
aRdgenis SeuZleblobisas, dasaqmebuls miekuTvneba kompensacia. 
aRniSnuli meorad moTxovnas warmoadgens. am sam sxvadasxva 
samarTlebriv Sedegs Soris moqmedebs gamoyenebis safexurovani 
sistema. `pirvandel samuSaoze~ aRdgena upiratesia `tolfas 
samuSaoze~ aRdgenasTan mimarTebiT, da es orive - kompensaciasTan 
mimarTebiT. `samuSaoze aRdgenasa~ da `kompensacias~ Soris 
konkurenciis zogadi wesisgan gansxvavebiT, diskriminaciuli niSniT 
samuSaodan gaTavisuflebis saqmeebze aucilebelia, sasamarTlom 
airCios ufro mkacri midgoma `samuSaoze aRdgenis~ upirates 
samarTlebriv SedegTan dakavSirebiT. mosamarTlem ar unda 
gaiTvaliswinos garemoeba imis Taobaze, aRsadgeni piris mier 
dasakavebeli pozicia gauqmebulia Tu dakavebulia mesame piris mier.  
 
gansakuTrebul gamonaklis SemTxvevaSi, samuSaoze aRdgenis nacvlad, 
diskriminirebul pirs SesaZlebelia miekuTvnos fuladi kompensacia. 
kompensaciis odenobis gansazRvra sasamarTlos diskreciaa da igi 
gansxvavebuli (ufro maRali) unda iyos, vidre xelSekrulebis 
Sewyvetis sxva safuZvliT ukanono gaTavisuflebisas.  
 
samuSaoze aRdgenasTan (`pirvandel~ an `tolfas~ poziciaze) an 
aRdgenis sanacvlod kompensaciasTan erTad diskriminirebul pirs 
ufleba aqvs, moiTxovos anazRaurebis gadaxda iZulebiTi 
mocdenisaTvis. kompensaciis mikuTvnebisas aucilebelia, sasamarTlom 
erTmaneTisgan gamijnos `kompensaciis~ da `iZulebiTi mocdenis~ 
saxiT dakisrebuli Tanxebi. dasaqmebuls aseve ufleba aqvs 
moiTxovos iZulebiTi mocdenis periodisaTvis gadasaxdeli 
anazRaurebis 0.07 procenti dayovnebis yoveli dRisaTvis. garda 
amisa, iZulebiTi mocdenisas dasaqmebulis mier dakarguli 
sargeblis farglebSi, dasaqmebuli uflebamosilia, moiTxovos 
saSvebulebo periodis gamosaTvleli vadis aRdgena.    
 
dasaqmebis davaldebulebis, dawinaurebis, `Tanabari Rirebulebis~ 
samuSaosTvis Tanabari anazRaurebis da `Sefaruli 
gaTavisuflebisas~ samuSaoze aRdgenis moTxovnebi rTulad 
realizebadia. sirTule ZiriTadad mdgomareobs pirdapiri 
samarTlebrivi safuZvlis ararsebobaSi. am moTxovnaTa 
ganxorcieleba metwilad mosamarTlis gambedaobazea damokidebuli. 
sssk-Si mocemuli norma diskriminaciuli qmedebis Sedegebis 
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aRmofxvris moTxovnis Sesaxeb materialursamarTlebriv WrilSi 
unda Sefasdes. yvela es miTiTebuli rTulad realizebadi moTxovna 
diskriminaciuli Sedegebis aRmofxvrisken mimarTul samoqalaqo 
moTxovnas warmoadgens. maTi warmatebiT realizacia SesaZloa 
moxdes Sromis samarTalSi gavrcelebuli `Semakavebeli efeqtisa~ da 
`damarwmunebeli sanqciis~ doqtrinaluri midgomisa da 
samoqalaqosamarTlebrivi meqanizmebis Teoriuli daSvebis 
safuZvelze. pirdapiri samarTlebrivi safuZvlis ararsebobis fonze, 
mosamarTlis pozitiuri valdebulebaa, daeyrdnos saerTo 
fundamentur Rirebulebebs da diskriminaciis aRmofxvris mizniT 
SromiTi urTierTobis subieqtTaTvis daamkvidros keTilsindisieri 
qcevis zogadi konstituciuri faseuloba. diskriminaciuli 
(`usamarTlo~) qmedebis sapasuxod aradiskriminaciuli 
(`samarTliani~) samarTlebrivi Sedegis dadgoma mxolod 
damarwmunebeli samoqalaqosamarTlebrivi sanqciiT miiRweva. 
sxvagvarad, normis mizani – diskriminaciis akrZalva da aRmofxvra – 
azrs kargavs. 
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saqarTvelos uzenaesi sasamarTlos 2017 wlis 3 Tebervlis ganCineba 

saqmeze №as-1000-961-2016; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 martis ganCineba 
saqmeze #1124-1080-2016;  

saqarTvelos uzenaesi sasamarTlos 2017 wlis 17 martis ganCineba 
saqmeze №as-1145-1101-2016; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 31 martis ganCineba 
saqmeze №as-24-22-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 31 martis ganCineba 
saqmeze #as-1032-993-2016; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 maisis ganCineba 
saqmeze #as-100-93-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 24 maisis ganCineba 

saqmeze №as-368-342-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 30 ivnisis ganCineba 
saqmeze #as-333-312-2017 (b); 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 30 ivnisis ganCineba 
saqmeze #as-699-653-2017;  

saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 ivlisis ganCineba 
saqmeze №as-761-712-2017;   

saqarTvelos uzenaesi sasamarTlos 2017 wlis 28 ivlisis ganCineba 
saqmeze #as-319-302-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 28 ivlisis ganCineba 
saqmeze #as-371-352-2015; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 12 seqtembris ganCineba 
saqmeze #as-705-659-2017;  
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saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCineba 
saqmeze #as-816-764-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 15 seqtembris ganCineba 
saqmeze #as-682-636-2017;  

saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtembris ganCineba 
saqmeze #as-913-853-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtembris ganCineba 
saqmeze #-as-247-235-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtembris ganCineba 
saqmeze #as-654-610-2017;ж 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 11 oqtombris ganCineba 
saqmeze #as-344-322-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 13 oqtombris 
gadawyvetileba #as-227-216-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 noembris ganCineba 

saqmeze №as-1189-1109-2017; 

saqarTvelos uzenaesi sasamarTlos 2017 wlis 24 noembris ganCineba 
saqmeze №as-1122-1042-2017; 

saqarTvelos uzenaesi sasamarTlos 2018 wlis 26 ianvris ganCineba 
saqmeze #as-1493-1413-2017; 

saqarTvelos uzenaesi sasamarTlos 2018 wlis 30 martis ganCineba 
saqmeze №as-238-238-2018; 

saqarTvelos uzenaesi sasamarTlos 2018 wlis 18 aprilis 
gadawyvetileba saqmeze #as-142-134-2017; 

saqarTvelos uzenaesi sasamarTlos 2018 wlis 20 ivlisis ganCineba 
saqmeze #as-687-687-2018; 

saqarTvelos uzenaesi sasamarTlos 2018 wlis 29 agvistos 
gadawyvetileba saqmeze 637-637-2018; 

saqarTvelos uzenaesi sasamarTlos 2018 wlis 14 dekembris ganCineba 
saqmeze #1263-2018. 

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 
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saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis 
gadawyvetileba saqmeze ##2/1-392; 

saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekemberis 
gadawyvetileba saqmeze #1/1/493; 

saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekemberis 
gadawyvetileba saqmeze # 1/1/477; 

saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtombris  
gadawyvetileba saqmze №2/4/532,533. 

evropuli kavSiris marTlmsajulebis sasamarTlos (CJEU) 

gadawyvetilebebi 

Case 43/75, Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena 

(No 2),  ECLI:EU:C:1976:56; 

Case 14/83, Sabine von Colson and Elisabeth Kamann v Land Nordrhein-Westfalen, 

ECLI:EU:C:1984:153; 

Case 177/88, Elisabeth Johanna Pacifica Dekker v Stichting Vormingscentrum voor Jong 

Volwassenen (VJV-Centrum) Plus, ECLI:EU:C:1990:383;  

Case 271/91, M. Helen Marshall v Southampton and South-West Hampshire Area Health 

Authority, ECLI:EU:C:1993:335; 

Case 180/95, Nils Draehmpaehl v Urania Immobilienservice OHG., ECLI:EU:C:1997:208; 

Case 13/05, Sonia Chacón Navas v Eurest Colectividades SA.,ECLI:EU:C:2006:456; 

Case 54/07, Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feryn 

NV., ECLI:EU:C:2008:397; 

Case 246/09, Susanne Bulicke v Deutsche Büro Service GmbH., ECLI:EU:C:2010:418; 

Case 81/12, Asociaţia Accept v Consiliul Naţional pentru Combaterea Discriminării, 

ECLI:EU:C:2013:275;  

Case 407/14, María Auxiliadora Arjona Camacho v Securitas Seguridad España, SA, 

ECLI:EU:C:2015:831;  

Case 188/15, Asma Bougnaoui and Association de défense des droits de l’homme (ADDH) 

v Micropole SA, ECLI:EU:C:2017:204; 

Case 157/15, Samira Achbita and Centrum voor gelijkheid van kansen en voor 

racismebestrijding v G4S Secure Solutions NV, ECLI:EU:C:2017:203. 


