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Sesavali

Tanamedrove pirobebSi sasamarTlo praqtikaSi warmoiSoba mTeli
rigi problemebi, romelic ukavSirdeba sakasacio sasamarTlos
mier gasaCivrebul i gadawyvetilebis (ganCinebis) Semowmebas da
Sesabamisi gadawyvetilebis (ganCinebis) miRebas.
winamdebare TemaSi Cven SevecadeT, dagvexasiaTebina sakasacio
sasamarTlos mier gadawyvetilebis 1 kanonierebis Semowmebis
zogierTi Tavisebureba.
aRniSnuli saki  Txebi exeba gasaCivrebis instituts, romelsac
gaaCnia sakmaod didi istoria.
. javaxi Svi |l aRni Snavs, rom fAunda davask
kari o, romel Si a cupirvelgsa z ikvirdSa erTxel
mosamarTleobda, saqarTvelos pirveli safexuris dawesebuleba ki
ara, aramed umaRlesi sasamarTlo unda yofiliyo, romelSiac
pirveli safexuris sasamarTlos gadawyvetilebiT ukmayofiloTa
saCivari da Afaj ao i 2r &yeeo idiaagraelebk, nrend .
Aisamar Tal i sameuf oo, u z e sadae winaT sagnseebmar Tl o,
TviT mefe arCevda, daviT aRmaSenebelma calke dawesebulebad
agcia, romelSiac mefis magier gansakuTrebuli msajulebi isxdnen,
Nnkacni mar Tl ad mcnobel ni da ganki Txul ni mo Ci \
mi er mii Rebdes® kurnebasa. o

! sssk 391-e muxl is pirveldi nawil i s Tanaxmad fisaapel aci o
gadawyvetileba mxareebma da mesam e pirebma damoukidebeli moTxovniT SeiZleba

kanoni T dadgeni | vadasSi gaasaCivron sakasacio sasamar’
termini Afgadawyvetilebabd unda gavigoT farTo mni Svn
moi azreba aseve figanCinebad. am normi Trflkxedvel obasSi a
mier miRebuli procesualur -samarTlebrivi dokumenti, romliTac erT

SemTxvevaSi SeiZleba ZalaSi darCes pirveli instanciis sasamarTlos
gadawyvetileba an sagme daabrunos xelaxla gansaxilvelad pirveli instanciis

sasamarTloSi, ris Taobazec sasamarTlos gamoaq vs ganCineba an SeuZlia
gamoitanos axali gadawyvetileba. aRniSnuli procesualuri dokumentebi
eqvemdebareba gasaCivrebas da warmoadgens sakasacio saCivris obieqts.

Zjvane javaxiSvili. garTuli samarTlis istoria. Txzulebani Tormet tomad, t.

VIl., Th. 1984, gv., 341

%ix. iqve, gv., 341



rogorc vxedavlT , sagarTveloSi uZveles i droidan icnobdnen
sasamarTl o gadawyvetilebaTa gasaCivrebis instituts. 4

Tanamedrove kasacia warmoiSva safrangeTSi da aq miiRo Tavisi
saboloo saxe. me -16 saukuneSi ukve arsebobs sasamarTlo
gadawyvetilebebis gaugmebis samefo sabWosadmi specialuri

saCivari (contrari ®1t)® $667 ewtis ordonhnkis miRkedvis
kasacia ganisazRvreba, rogorc gadawyvetilebaTa gaugmebis wesi,

romlebic arRveven or donansebsa da edigtebs. kasacia
warmoadgenda samefo xelisuflebis atributs da Seadgenda

samefo sabWos funqcias (conceil des partigs aRniSnul s abWoSi
arsebuli procedura , romelic dafuznda 1738w. SemorCenilia
dRevandel axal sakasacio sasamarTlos samogalago

ganyofilebaSi. °

1791 wels damfuzZnebelma krebam gadawyvita daetovebina kasaciis
instituti, davas iwvevda mxolod is, unda daetovebinaT conceil des
parties, Tu SeecvalaT igi sakanonmdeblo krebasTan arsebuli
gansakuTrebuli komitetiT kanonebis ganmartebisaTvis, an/da
SeegmnaT specialuri sasamarTlo organo, romelic xelmisawvdomi

igneboda yvelasaTvis. debatebis Sedegad miRebul igna sasamarTlo
organoebis T avSi arsebuli sakasacio tribunali, (napoleonis

mier gardagmnili igna sakasacio sasamarTloSi), romelic
damoukidebeli Iyo sakanonmdeblo da aRmasrulebeli
xelisuflebisagan, magram TviTon ar warmoadgenda sasamarTlo
instancias. © safrangeTis sakasacio sasamarTlo s msgavsad, mel9
saukuneSi sakasacio sasamarTloebi Seigmna belgiaSi, italiaSi,
SveicariaSi, espaneTSi, rumineTSi, serbeTSi da sxva

Cven aRar mivyvebiT sakasacio sasamarTlos institutis
Camoyalibebis istoriuli etapebis ganxilvas, mxolod aRvniSnavT,

rom sak asacio sasamarTlos gaaCnia istoriuli fesvebi, ramac
sabolood ganapiroba misi, rogorc zemdgomi instanciis
sasamarTlos Camoyalibeba. sxvadasxva qveynebis sakasacio
sasamarTloebs gaaCniaT saerTo da ganmasxvavebeli niSnebi, rac
garkveuli  TaviseburebebiT  aisaxe ba, upirveles  yovlisa ,
gasaCivrebuli gadawyvetilebis Semowmebis procesze da Sedegebze.
Sedarebis saSualebiT, zogierTi qgveynis sakasacio modelis
analiziT  vecadeT , yuradReba  gagvemaxvilebina  sakasacio
sasamarTlos iseT niSan -Tvisebaze, rogoricaa gasaCivrebuli
gadawyvetilebis samarTlebrivi mxaris Semowmebis mniSvneloba.
ZiriTadad yuradReba gavamaxvileT safrangeTisa da germaniis
sakasacio sasamarTlos modelebze, romelTa analizi ufro

* dawvr . ix. v. xrustali. statia « saqarTvelos Tanamedrove kasaciis warmoSoba
da ganviTareba. ». Jurnali « marTImsajuleba », #1, 2009w., gv. 38-45

° http://gatchina3000.ru/brockhaus-and-efron-encyclopedic-dictionary/049/49494.htm
6 . .
iX. iqve
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naTlad da mkafiod gvaZlevs winamdebare TemaSi dasmuli
problematikis gamokveTisa d a misi SesaZlo gadaWris gzebis
danaxvis saSualebas.

Temis agtualoba.

winamdebare  TemasSi ganxiluli problemis  warmoSoba
ganpirobebulia qgarTuli sakasacio sasamarTlos erT -erTi
arsebiTi  niSniT, rac gamoixateba imaSi, rom sakasacio
sasamarTlo amowmebs saka sacio wesiT gasaCivrebuli saapelacio
sasamarTlos gadawyvetilebis (ganCinebis) mxolod samarTlebriv
mxares, e.i. gadawyvetilebis kanonierebas, mis iuridiul mxares.

sakasacio sasamarTlo ar aris fagtebis damdgeni sasamarTlo, is

ar ikvlevs axal fagtebsa da mtk icebulebebs. gamonakliss
SeiZleba warmoadgendes procesualuri darRvevis Semcveli
fagtebisa da mtkicebulebebis Semowmeba. agedan gamomdinare, ismis
kiTxva: Tu sakasacio sasamarTlo ar aris faqtebis damdgeni
sasamarTlo da amowmebs gadawyvetilebis mxolod samarT lebriv
mxares, ra Sexeba gaaCnia mas fagtebTan, anu ra mniSvneloba eniWeba
fagtobriv garemoebebs sakasacio sasamarTIloSi.

winamdebare naSromi warmoadgens zemoaRniSnul kiTxvaze pasuxis
gacemis erTgvar cdas. migvaCnia, rom SeuZlebelia gasaCivrebuli
gadawyvetilebis (ganCinebis) samarTlebrivi mxaris Semowmeba
faqgtobrivi garemoebeb is Semowmebis gareSe da swored faqtobrivi
garemoebebis Semowmebis kriteriumebi s gansazRvra iwvevs Cvens
interess. faqtobrivi garem oebebis mniSvnelobis gansazRvra
sakasacio  sasamarTloSi ukavSirdeba samarTalSefardebis
gadasinjvasTan dakavSirebul Taviseburebebs.

rogorc wesi, sasamarTlo pragtika orientirebulia konkretuli
sagmis gadawyvetaze da konkretul sagmeze samarTalSefardebis
gadasinjvisas gansazRvravs faqtobriv garemoebebTan urTierTo bis
sakiTxs.

sasamarTlo praqtika ar aris sakmarisi safuzZveli, romelic
mogvcemda faqtobrivi garemoebebis mniSvnelobis gansazRvris
SesaZleblobas. amisaTvis aucilebelia Teoriuli kvleva, romlis
erT -erT  winapirobas  warmoadgens sasamarTlo  praqtikiT
dagrovili g amocdilebis ganzogadoeba da Seswavla, misi
pozitiuri da negatiuri mxareebis gamovlena.

sagarTvelos samogalago saproceso kodeqsi ar Seicavs iseT
normas, romelic mogvcemda sakasacio instanciis sasamarTlos
mier faqgtobrivi garemoebebis mniSvnelobisa da Sem owmebis
moculobis gansazRvris mkafiod gamokveTil da gansazRvrul
samarTlebriv kriteriumebs. mxolod procesualur -samarTlebrivi
normebis erToblivi analizi gvaZlevs SesaZleblobas, davinaxoT
gasaCivrebuli gadawyvetilebis samarTlebrivi Semowmebis
realuri suraTi. am procesualur  -samarTlebriv WrilSi, romelic
dadgenilia sakasacio sasamarTlosaTvis, xSir SemTxvevasSi



rTulia fagtobrivi garemoebebis dadgenis mizniT saapelacio
sasamarTlos gadawyvetilebis (ganCinebis) gaugmebisa da sagmis
xelaxla gansaxilvelad dabrunebis Tu axali gadawyvetilebis
gamotanis Sesaxeb gadawyvetilebis miReba.

es problema xSirad arTulebs daskvnis gakeTebas imis Sesaxeb,
Tu sakasacio sasamarTlom ramdenad marTebulad daabruna sagme
xelaxla gansaxilvelad saapelacio sasamarTloSi an ramdenad
marTebulad gamoitana axali gadawyvetileba; ra faqtobriv
garemoebebze da rogor unda gaamaxvilos yuradReba sakasacio
sasamarTlom; romel fagtobriv garemoebebs da ra moculobiT
SeiZleba Seexos sakasacio sasamarTlo, rodesac sagmes abrunebs

saapelacio sasamarTloSi xelaxla gansaxilvelad an ZalaSi
tovebs gasaCivrebul saapelacio sasamarTlos gadawyvetilebas
(ganCinebas).

agedan gamomdinare, aucilebelia  Teoriul doneze im
samarTlebrivi kriteriumebis dadgena, romlebic gansazRvraven
sakasacio sasamarTlos damokidebulebas faqtobriv g aremoebebTan.

gamosakvlevi Temis mizani da amocanebi.

gamosakvlevi Temis mizania gasaCivrebuli  saapelacio
sasamarTlos gadawyvetilebis (gaCinebis) samarTalSefardebis
gadasinjvasTan dakavSirebiT sakasacio sasamarTlos mier
fagtobrivi garemoebebis farg lebisa da maTi Semowmebis
kriteriumebis dadgena.

aRniSnuli miznis misaRwevad aucilebelia Semdegi amocanebis
gadaWra: faqtobrivi garemoebebis mniSvnelobisa da Semowmebis
wesis zogierTi samarTlebrivi kriteriumis gansazRvra

saapelacio da sakasacio sasamarT loSi; samarTalSefardebis
gadasinjvis  zogierTi  Taviseburebis gansazRvra sakasacio

instanciis sasamarTIloSi; faqtobrivi garemoebebis , rogorc
samarTlebrivi Semowmebis obieqtis zogierTi  Taviseburebis
gansazRvra sakasacio sasamarTloSi; faqtobrivi garemoebebis
dadgenisa da Semowmebis procesis zogierTi Taviseburebis

gansazRvra sakasacio sasamarTloSi; sakasacio sasamarTlos

gadawyvetilebis zogierTi Taviseburebani da  sakasacio
sasamarTlos miTiTebebis savaldebulo Zalis gansazRvra.

miTiTebuli amocanebi warmoadgenen kv levis Sesabamis Tavebs da
gmnian Temis struqturul erTobas.

disertaciis _strugtura da _moculoba. disertacia Sedgeba
Sesavlis, 5 Tavisa da daskvnisagan. d isertaciis moculoba
Seadgens 243 gverds, rom elSic Sedis literaturis nusxa 14
gverdze.

naSromis pirveli T avSi mocemulia  sakasacio sasamarTlos mier
saapelacio sasamarTlos gadawyvetilebis samarTlebrivi
Sefasebis zogadi daxasiaTeba . faqtobrivi garemoebebis
mniSvnelobisa da Semowmebis wesis zogierTi Tavisebureba
saapelacio da sakasacio samarTalwarmoebaSi . ganxil ulia



procesualur -samarTlebrivi normebi, rogorc sakasacio
sasamarTlos mier faqtobrivi garemoebebis Semowmebis
ganmsazRvreli kriteriumi

am TavSi gakeTebuli daskvnebi gvaZlev s SesaZleblobas, raTa
ufro dawvrilebiT davaxasiaToT sakasacio sasamarTlos mier
gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis
Semowmebis zogierTi procesualuri Tavisebureba da ganvasxvavoT
fagtisa da samarTlis sakiTxebi.

am mizniT naSromis meore TavSi mocemulia sakasacio
sasamarTloSi samarTalSefardebis gadasinjvis procesis zogad [
daxasiaTeba . gamaxvilebulia yuradReba fagtisa da sa marTlis

sakiTxis urTierTgamijvnis problematikaze. ganxilulia

subsumfcia da misi mniSvneloba sakasacio sasamarTloSi

pirveli ori TaviT Cven SevecadeT gamogvekveTa kvlevis
mimarTuleba, romelic erT SemTxv evaSi exeba dadgenili
fagtobrivi garemoebebis samarTlebriv  Semowmebas, xolo meore
SemTxvevaSi  faqtobrivi  garemoebebis  dadgenis  procesis
samarTlebriv Semowmebas. kvlevis am or mimarTulebas eTmoba
disertaciis mesame da meoTxe Tavebi, romlebic aseve
urTierTka vSirSia.

Sesabamisad, naSromis mesame TavSi ufro detalurad aris
ganxiluli faqtobrivi garemoebebi, rogorc samarTlebrivi
Sefasebis obieqti . aqve Cven vexebiT samarTlis normis gamoyeneba
ganmartebis zogierT Taviseburebas, rac warmoadgens faqtebis
Semowmebis kriteriums. radgan am TavSi vixilavT saapelacio
sasamarTlos mier dadgenili faqgtobrivi garemoebebis
mniSvnelobas, aucilebeli xdeba imis daxasiaTeba, Tu ra
SemTxvevebSi gaaCnia dadgenil faqtebs savaldebulo Zala

sakasacio sasamarTlosaTvis da rogor xdeba maTi Semowmeba. am
mizniT mocemul TavSi ganxilulia prezumfciis mniSvneloba
fagtobrivi garemoebebis  Semowmebisas da dasaSvebi da

dasabuTebuli sakasacio pretenzia, rogorc am prezumfciis

uaryofis procesualuri saSualeba. faqtobrivi garemoebebis

samarTlebrivi Semowm ebisas didi roli gaaCnia mtkicebis sagnisa

da misi gansazRvris mniSvneloba s sakasacio sasamarTloSi, aseve
im faqtebi s mniSvnelobas , romlebic ar sawWiroeben mtkicebas , 1is
ganxilvasac eTmoba miTiTebuli Tavis Sesabamisi paragrafebi.

amdenad, mesame TavSi galkTebuli daskvnebis daxmarebiT Cven
gamovkveTeT, Tu ra mniSvneloba gaaCnia saapelacio sasamarTlos
mier dadgenil fagtobriv garemoebebs sakasacio sasamarTlosTvis,

amave dros , gamovyaviT is samarTlebrivi kriteriumebi, romlis
arsebobisasac am faqtebs ar gaaCnia savaldebulo Zala sakasacio
sasamarTlosaTvis. am ukanasknel SemTxvevaSi sakasacio
sasamarTlos ufro mWidro kavSiri gaaCnia faqtebTan, ra drosac
farTovdeba gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis



samarTlebrivi farglebi. am ukanasknel SemTxvevas eTmoba
disertaciis meoTxe Tavi.

kerZod, naSromis meoTxe TavSi mocemulia mtkicebiTi sagmianobis
zogierTi Taviseburebi s daxasiaTeba ; mitkicebiTi sagmianobisa da
misi Sefasebis zogierTi Tavisebureba sakasacio sasamarTIloSi
yuradReba  gamaxvilebulia mtkicebiTi procesis  Sefasebis
zogierT samarT lebriv da logikur kriteriumze . mtkicebis
procesis stadiebze , rogorc Sefasebis obieqtze . amave TavSi
ganxilulia sakasacio saCivarSi pro cesualur darRvevaze
kasatoris miTiTebis zogierTi Tavisebureba da maTi mniSvneloba

ganxi lulia mtkicebulebis miReba -gamoTxovis procesualuri
winapirobebis  zogierTi  Tavisebureba , aseve, mtkicebulebis
ganxilvasTan dakavSirebuli zogierTi Tavisebureba da mtkice bis
tvirTis ganawilebis Sefasebis sakiTxebi.

naSromis  mexuTe  Tavi eTmoba sakasacio  sasam arTlos
gadawyvetilebis institutis zogierT Taviseburebas . am TavSi
ganxilulia gasaCivrebuli gadawyvetilebis (ganCinebis) ucvlelad

datovebis samarTlebrivi kriteriumebi . gasaCivrebuli
gadawyvetilebis gaugmeb isa da sagmis xalaxla gansaxilvelad
dabrunebis samarTlebrivi kriteriumebi . gasacCivrebuli
gadawyvetilebis gaugmeb is a da axali gadawyvetilebis gamotanis
samarTlebrivi kriteriumebi. sakasacio sasamarTlos miTiTebebis

savaldebulo Zala.

gamokvlevis obieqgti da sagani.

gamokvlevis  obieqts warmoadgens  procesualuri normebi,
romlebic gansazRvraven sakasacio sasamarTloSi
samarTalSefardebis gadasinjvis SesaZleblobebs, rac moicavs
gamokvlevis sagans. gamokvlevis sagans warmoadgens faqtobrivi
garemoebebis mniSvnelobis ganmsazRvreli kriteriumebis dadgena
sakasacio sasamar TIloSi.

gamokvlevis zemoaRniSnuli  obieqti da sagani, rogorc
mecnieruli procesis kategoriebi, erTmaneTs efardeba rogorc

zogadi da kerZo, romlis Tanaxmad obieqtSi gamoyofil unda

ignes misi is nawili, romelic warmoadgens kvlevis sagans.

mechnieruli kvlevis meT odebi.

aRniSnuli naSromis gamokvlevis dros Cven vecadeT
gamogveyenebina mecnieruli kvlevis saerTo meTodebi, kerZod,
empiriuli  gamokvlevis iseTi meTodi, rogoricaa Sedareba.
aRniSnuli mogvcems SesaZleblobas, moviZioT da SevadaroT
Semecnebis obieqti sxva qve ynebis kanonmdeblobaSi arsebul
analogiur sakiTxebs, romelTa Soris arsebobs obieqtur
problemaTa garkveuli erToba. amasTan erTad isini unda
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SevadaroT yvelaze ufro mTavari, arsebiTi niSnebis mixedviT,
gamosakvlevi sakiTxis miznebisa da amocanebis konteqstSi.

imisaTvis, rom ganvsazRvroT gamosakvlevi sagnis cneba da
gamovyoT misi arsebiTi niSnebi, romlebic damaxasiaTebelia
mxolod gansaxilveli sagnisaTvis, rac safuZvlad daedeba mis
Semdgom ganmartebas, aucilebelia, mivmarToT mecnieruli kvlevis
iseT meTodebs, rom lebic gamoiyeneba rogorc empiriul, aseve
Teoriul doneze, kerZod, abstragireba, analizi, sinTezi,
indugcia da deduqcia.

|. fagtobrivi garemoebebis mniSvnelobisa da Semowmebis wesis
samarTlebrivi kriteriumebis gansazRvri s zogierTi sakiTxi
sakasacio sasama rTloSi

1.1. sakasacio sasamarTlos mier saapelacio sasamarTlos
gadawyvetilebis samarTlebrivi Sefasebis zogadi daxasiaTeba

gansaxilveli Tematikis gaTvaliswinebiT , aRniSnul paragrafSi
Cven SevexebiT sakasacio instanciis sasamarTlos mxolod im
mxareebs, ro mlebic exeba saapelacio sasamarTlos mier
gamotanili gadawyvetilebebis kanonierebis Semowmebas.

sakasacio sasamarTlos garTul models gaaCnia mTeli rigi

arsebiTi  niSnebi, roml ebiTac igi gansxvavdeba rogorc
saapelacio sasamarTlosagan, aseve __sxvadasxva gveyn is sakasacio
sasamarTlos modelebisagan.

swored gadawyvetilebis samarTlebrivi mxaris Semowmeba
warmoadgens sakasacio sasamarTlos (garTuli modelis mixedviT)

erT -erT ganmasxvavebel niSans. Tu ufro zustad gamoviyenebT
kanonismier terminologias, sakasacio sasa marTlos SeuZlia
mxolod Seamowmos , kanonis darRveviT igna Tu ara gamotanili
kanonier ZalaSi Seusvleli da gasaCivrebuli saapelacio

sasamarTlos gadawyvetileba (ganCineba). aRniSnulis

gaTvaliswinebiT , TemaSi gamoyenebul termin ebS i Asamar TI

mxareo, Thseamavwi Semowmebao Cven vgulisxmobT
gadawyvetilebis Akanonierebis Semowmebas
sasamarTloSi  gasaCivrebuli  gadawyvetilebis  kanonierebis

Semowmebis, rogorc am sasamarTlo instanciisaTvis

damaxasiaTebeli aspeqtis , Seswavla mniSvnelovan ia imdenad,

ramdenadac  zustad es aspegti gansazRvravs  sakasacio

sasamarTlos qgarTuli modelis arss da am sasamarTlo

instanciis muSaobis specifikas. am aspeqtis Seswa vlas gaaCnia

sxvadasxva mxare: isini exeba erT SemTxvevaSi _ procesualur -

samarTlebriv.  normeb s, romlebic gansazRvraven kasaciis

aRni Snul i Ami mar Tul e b iamasTam daBav3irebiT d am

procesualur -samarTlebriv urTierTobebs, romlebic warmoiSveba

11



sakasacio saCivris aRZvris Sedegad 7, meore SemTxvevaSi - am

normebis ganmartebas, masTan dakavSirebu i iuridiuli teqgnikis
sakiTxebs da a.S. xolo mesame SemTxvevaSi, rac , Cveni azriT ,
naklebad aris Seswauvlili, - misi (gasaCivrebuli gadawyvetilebis
kanonierebis Semowmebis) funqcionirebis sakiTxebs: Tu ra
kanonzomierebebs emorCi leba aRniSnuli funqcia da r a

Taviseburebebi axasiaTebs mas mogmedebis procesSi 8.
Cven viziarebT iuridiul literaturaSi gamoTgmul mosazrebas,

romelic, Cveni azriT , miesadageba winamdebare kvlevaSi dasmul
sakiTxebs imis Sesaxeb, rom samarTlebrivi realiebis Seswavla
SesaZlebelia analiti kuri gziT , mecnieruli ganzogadebiT
miRebuli sxvadasxva monacemis (cnebaTa, kate goriebis gansazRvra)
safuZvelze. aRniSnuli xorcieldeba normatiul teqgsteb ze,
sasamarTlo gadaw yvetilebebze, luridiuli ~ sagmeeb sa da
samarTlebriv cxovrebaSi arsebul sxva safuZvlebze dayrdnobiT.
aseve ar SeiZleba , ar daveTanxmoT imasac, rom iuridiuli
fenomenebis mecnieruli ganzogadeba, rac nakarnaxevia praqgtikis
moTxovnilebiT, mJRavndeba (aisaxeba) iuridiuli realiebis

cnebaTa konstataciaSi, maTSi iuridiuli normebis Sinaarsis
gamomJRawebiT, maTi ganmartebis, zogadi, gvareobiTi da saxeobiTi
Taviseburebebis gamokveTiT  ©.

unda aRiniSnos, rom Cven mier dasmuli sakiTxi aris erTgvari

iuridiuli fenomeni, romlis raoba , upirveles yovlisa , vlindeb a
mis funqgcionirebaSi. magram, s anam SevexebiT mis (kasaciaSi
gadawyvetilebis  kanonierebis Semowmebis) funqcionirebasTan
dakavSirebul sakiTxebs, vfigrobT, mas unda mivceT pozitiur -
samarTlebrivi daxasiaTeba.

kerZod, sagarTvelos samogalaqo saproceso kodeqsis 393 -e muxlis
pirveli nawiliT gansazRvrulia sakas acio sasamarTlos garTuli
modelis iurisdiqciis zemoaRniSnuli elementi, romlis Tanaxmad,
fsakasaci o saCivari Sei Zl eba efuzZnebodes m X
gadawyvetil eba kanoni s dar Rvevi Taa gamot a
aRniSnuli danawesi moicavs gasaCivrebuli gadawyvetilebi S
Semowmebis rogorc materialur -samarTlebriv, aseve -
procesualur -sanarTlebriv. mxaresac (amis Sesaxeb mogvianebiT
gvegneba saubari).

unda aRiniSnos, rom gansaxilveli norma Camoyalibebulia

normatiuli moTxovnis konstruqciis formiT, rac gulisxmobs

imas, rom s akasacio saCivris safuZvels SeiZleba warmoadgendes

”am SemTxvevaSi mniSvneloba eniWeba ara mxolod sakasacio saCivris warmoebaSi

miRebiT warmoSobil procesualur urTierTobebs, aramed _ sakasacio s aCivris
dasaSvebobis etapze warmoSobil urTierTobebsac, rac gaTvaliswinebulia sssk

39%e muxIiT.

8 damatebiT, aseve ixileT: http://www.pravo.vuzlib.net/book_z1790 page 3.htnbej € fgj J o

.1 Ooats. ¢LBECO. uvisttedw. aAddshsW dwl. [ R UH Qlisjdsif'dj CA@dzse s
Cezhf(@ [HdrR1L AT $ * [ . 1998. M. 126.

‘. b. OdzjSMjjo. IsMmosyHjddj ¢ §wOok, §sdmSd d tjh jdegw.
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mxolod gasaCivrebuli gadawyvetilebis kanonis darRveviT
gamotanaze miTiTeba. aRniSnuli danawesi, upirveles yovlisa :
gansazRvravs kasatoris uflebis Sinaarss, rac ganpirobebulia

sakasacio instanciis lurisdiqc iis TaviseburebiT, misi
instanciurobidan gamomdinare.

sssk 393-e muxlis me -2 da me-3 nawilebi akonkreteben, Tu ra

i guli sxmeba ik anono samddnad Rsinie v deSniciur
xasiaTs atareben. kerZod, aRniSnuli normebi uTiTeben, rom

kanonis darRvevas warm oadgens kanonis (normis) araswori

gamoyeneba da misi arasworad ganmarteba. amdenad, ssk-is 393 -e
muxlis me -2 nawili  moicavs im darRvevebis CamonaTvals, romelSic
SeiZleba gamovlindes kanonis konkretuli darRveva. 10

amasTan erTad, xazi unda gaesvas im garemoeb as, rom gansaxilveli
muxlis me -2 nawili moicavs gasaCivrebuli gadawyvetilebis
Semowmebis samarTlebriv mxares, romlis Tanaxmad, samarTlis
normebi darRveulad iTvleba, Tu sasamarTlom arasworad
gamoiyena da ganmarta materialur -samarTlebrivi norma. igive wesi
nogmedebs procesualur -samarTlebriv darRvevebze mxolod amave
muxlis me -3 nawilis konteqstis gaTvaliswinebiT.

amave muxlis me -3 nawili exeba saproceso samarTlis normebis
darRvevas, rac SeiZleba gaxdes gasaCivrebuli gadawyvetilebis
gaugmebis safuzZveli, Tu am d arRvevis Sedegad sagmeze araswori
gadawyvetileba igna gamotanili.

gansaxilvel muxISi miTiTebul danawesebs ukavSirdeba faqtobriv
garemoebebTan Semxeblobis problematika, rac, Cveni azriT,
warmoadgens sakasacio sasamarTlos garTuli modelis
iurisdiqciis gansazR vris xerxemals.

unda aRiniSnos, rom gasaCivrebuli gadawyvetilebis Semowmebis
procesualur -samarTlebrivi mxare ar Semoifargleba mxolod

sssk 393-e muxlis me -3 nawiliT, igi moicavs agreTve iseT
danawesebs, romlebic mocemulia amave kodeqgsis 394 -e  muxISi.
miTiTe buli muxli imperatiuli xasiaTisaa da moicavs empiriul
CamonaTvals, romlis arsebobis SemTxvevaSi gadawyvetileba
yovelTvis iTvleba kanonis darRveviT miRebulad, rac iwvevs mis

upirobod gaugmebas. normatiuli Sinaarsi sssk 394 - muxISi
gamoxatulia eqspliciturad da asaxavs im procesualuri xasiaTis
faqtobriv garemoebebs, romelTa arseboba gamoricxavs
gasaCivrebuli gadawyvetilebis sxva mimarTulebiT Semowmebas.

SeiZleba iTgvas, rom aRniSnuli norma warmoadgens gasaCivrebuli
gadawyvetilebis Semowmebis im aucilebel wina pirobas, romliTac
uzrunvelyofilia kanonierebis dacvis procesualuri principebi,

kerZod, gansaxilveli muxlis Tanaxmad, gadawyvetileba yovelTvis

CaiTvleba kanonis darRveviT miRebulad, Tu: a) sagme ganixila
sasamarTlos arakanonierma Semadgenlobam; b) sasamarTI om sagme
ganixila erT -erTi mxaris dauswreblad, romelsac ar miuRia
Setyobineba kanoniT dadgenili wesiT an misi kanonieri

0y, xrustali , Statia  Agadawyvetilebis kanonierebis Semowmebaakasacio
sasamarTlos  mier o Jurnali fisamarTali 0, # 11w, gv23 01
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warmomadgenlis gareSe, Tu aseTi warmomadgeneli kanoniT iyo
gaTvaliswinebuli, garda im SemTxvevebisa, roca aseTi kanonieri
warmomadgenel cnobs sasamarTlo  procesis  warmarTvis
marTlzomierebas; g) gadawyvetileba gamotanilia  sagmeze,
romelic sasamarTlos uwyebrivad ar eqvemdebareba; d)
gadawyvetileba miRebulia sagmis zepiri ganxilvis safuZvelze,

romlis drosac darRveulia procesis sajaroobis wese bi; e)

gadawyvetileba iuridiulad ar aris sakmarisad dasabuTebuli; e?)
gadawyvetilebis dasabuTeba imdenad arasrulia, rom misi
samarTlebrivi  safuZvlianobis = Semowmeba  SeuZlebelia; V)
gadawyvetilebas xels ar aweren is mosamarTleebi, romlebic
gadawyvetilebaSi a rian aRniSnulni; 2) gadawyvetileba
gamotanilia im mosamarTleebis mier, romlebic am sagmis
ganxilvaSi adre monawileobdnen; T) sagmeSi ar aris saapelacio
sasamarTlos sxdomis ogmi.

aRniSnuli CamonaTvali amomwuravia da sakmarisia erT -erTi
zemomiTiTebuli safuzv lis arseboba, raTa sakasacio sasamarTlom
gaaugmos gasaCivrebuli gadawyvetileba (ganCineba).

unda aRiniSnos, rom safrangeTis samoqgalaqo saproceso kodegsi

iTvaliswinebs ara identur, magram - msgavs procesualur
danawess, kerZod, safrangeTis samoqgalago saproc eso kodeqgsis 604
e muxlis Tanaxmad, sakasacio gasaCivreba ( le pourvoi en cassatipn

Seexeba gasaCivrebuli gadawyvetilebis samarTlebriv mxares.
amdenad, safrangeTis sakasacio sasamarTlo amowmebs mxolod

samarTalTan dakavSirebul sakiTxebs da ar exeba faqts, k erzZod,
11 amdenad, sakasacio

ar akontrolebs faqtis Sefasebis siswores.
Semowmebis funqcia Semoifargleba im sakiTxis garkveviT, Tu
ramdenad Seesabameba gasaCivrebuli gadawyvetileba samarTlebriv

normebs (nonc omf or mi t ® aux). safraggeT®Ss sakdsac @r o i

ganxilvis sagans warmoadgens sasamarTloebis mier samarTlebrivi
normebis gamoyenebisa da ganmartebis sisworis Sefaseba, riTac
uzrunvelyofilia nacionaluri samarTlis erTianoba da kanonis

winaSe yvela mogalagis Tanasworoba. 12

Cveni azriT, metad sainteresoa, Tu ra igulisxmeba safrangeTis
saproceso kodegsis mixedviT samarTlis normis darRvevaSi.
upirveles yovlisa, samarTlis normis darRvevaSi igulisxmeba:
kanonis darRveva, arakompetenturoba, uflebamosilebebis

gadameteba, debulebaTa SeuTavsebloba, formis daucvelo ba da

samarTlebrivi safuZvlis ar arseboba. kanonis darRvevaSi
igulisxmeba kanonis araswori gamoyeneba, ganmarteba da uari
kanonis gamoyenebaze.13

mniSvnelovania am SemTxvevaSi xazi gavusvaT imas, rom sakasacio

t

sasamarTlo samarTlebriv mxares amowmebs mxolo d saCivris

farglebSi. amasTan, gasaCivrebis sababi safrangeTis samogalago

13, Bor®, L. Bor®. L dalloza2)@8apt24248 en mati re civile.

Zix iqve. gv. 248, aseveix. Bor ®. J . La cassation en pmattii r.e pcibvli.l e.
)., Bor®, L. Bor®. La cass apR58p6BAsavaix. MvmrieiNotlee ci vi |l e. Dal
JabardBachellier, La technique de cassation, pourvois étasr en mat i r e -14d3asevel e, 2010,

ix. G. Couchez, Proc dure civile. Pari s. 1998, p. 345
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saproceso kodegsis 619 -e muxlis Tanaxmad unda iyos
dasabuTebuli da pasuxobdes samarTlebriv. SemowmebasTan

dakavSirebul kriteriumebs. 14

safrangeTis sakasacio sasamarTlo ar gaiziarebs ga saCivrebul
ganCinebaSi gamoTgmul mosazrebas da gaaugmebs ganCinebas im
SemTxvevaSi, Tu misTvis SeuZlebelia materialur -samarTlebrivi

Sinaarsis Semowmeba.
sakasacio sasamarTlos mTavari movaleobaa magsimalurad xeli

Seuwyos samarTlebrivi normebis sworad ganmar tebas. *°
samarTlebrivi normebis sworad ganmartebis xelSewyobis amocanis
ganxorcielebisaTvis sakasacio sasamarTlo agveynebs

gadawyvetilebaTab iuletens 18
amasTan erTad, gasaTvaliswinebelia, rom motivaciaSi daSvebuli

Secdomal’ ar unda iyos gaTanabrebuli mega nikur SecdomasTan,
radgan is exeba gadawyvetilebis dasabuTebas. amdenad, sasamarTlo
gadawyvetilebis dasabuTebis ( la  motivation) kontroli gaxda
sakasacio sasamarTlos arsebiTi funqcia. 18

gansaxilveli sakiTxis TvalsazrisiT, aseve yuradRebas ipyrobs

germaniis s aproceso kodeqsi. germaniis miwis sasamarTlosa da
umaRlesi miwis sasamarTlos saapelacio gadawyvetilebebi
SeiZleba  gasaCivrdes federalur sasamarTlo  palataSi.
federaluri palatis samoqgalago senatebi Sedgeba  xuTi
profesionali mosamarTlisagan, romlebic amowmebe n saapelacio
sasamarTlos gadawyvetilebas mxolod samarTlebrivi
TvalTaxedviT. amasTan erTad, sagmis gadasinjva SeiZleba, Tu es
daSvebulia saapelacio gadawyvetilebiT, an Tu TviTon
federaluri palata daakmayofilebs dainteresebuli mxaris

Txovnas. 2001 wels refor mirebulma germaniis samogalaqo
procesma gansazRvra federalur sasamarTloSi kasaciis daSvebis

Semdegi  kriteriumebi:  samarTlebriv. davas unda hgondes
principuli mniSvneloba an xels unda uwyobdes samarTlis
Semdgom ganviTarebas, an unda emsaxurebodes samarTalwar moebis

“Code de proc®dure civile, art. 619

“Breton, Lowrrde de dassCoti en,pTo6l ouse, 1975, t. ®

18 Jean VincentSerge Guinchar®® r o ¢ ® d u Dalloz,d999. p.1045,

 Le vice dans la motivation ¢ frangul samogalaqo saproceso samarTalSi

ganxorciel ebul SemowmebasSi tradiciul ad Sgmowaebasv aveben
da Adi sciplinarul 0 noBmtimiawiset bsaxss. Semowmeba, romelic

xorcieldeba sakasacio sasamarTlosTvis gansaxilvelad gadacemuli

gadawyvetilebebis arsebiT mxareze (samarTlebrivi normis interpretacia da

gamoyeneba, fagtebis kvalifikacia ...). disciplinaruli Semowmeba dakavSirebulia

gadawyvetilebebis formasTan an samotivacio nawilTan. arsebiTad, am ukanasknelis

mizans warmoadgens mxolod zogierTi formaluri an proceduraluri moTxovnebis

ar dacvis dadastureba, arsebiTi mxaris gaTvaliswinebis g areSe. dawv. ix . Marie-

Nozxl | eBdabhalldi er , La techniqgue de cassation, pourvois
18 Georges Picca, Liane Cobert, La Cour de Cassation. 198679.71
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erTianobis gaZlierebas (germaniis samogalaqo saproceso kodeqgsis

& 543 muxlis me -2 nawili). 1°

amdenad, aRsaniSnavia, rom germaniis samoqgalago saproceso
kodegsis mixedviT, samarTlebrivi dava ganixileba samarTlebrivi

aspeqtis kuTxiT, xolo faqgtobrivi gar emoebebi, romlebic
daadgina gasaCivrebuli gadawyvetilebis gamomtanma sasamarTlom,
savaldebuloa mesame instanciis sasamarTlosaTvis, im
SemTxvevebis garda, rodesac aRniSnuli gasaCivrebulia dasaSvebi

da dasabuTebuli wesiT. 20

garTuli  modelisagan  gansxvavebiT , ruseTis samogalago
saproceso kodegsis Tanaxmad sakasacio instanciis sasamarTlo
sakasacio saCivris farglebSi amowmebs pirveli instanciis
gadawyvetilebis kanonierebasa da dasabuTebulobas. sasamarTlo
afasebs sagmeSi arsebul, aseve damatebiT  warmodgenil
mtki cebulebebs, romlebic adastureben gasaCivrebul sasamarTlo
gadawyvetilebaSi miTiTebuli faqtebsa da samarTalurTierTobas
an adgenen axal fagtebs, Tu miiCnevs, rom maTi warmodgena ar iyo
SesaZlebeli pirveli instanciis sasamarTloSi. amasTan erTad,
sakasacio sasa marTlos SeuZlia  kanonierebis interesebSi
Seamowmos gadawyvetileba sruli moculobiT. 21

amdenad, ruseTis sakasacio sasamarTlo amowmebs gasaCivrebuli
gadawyvetilebis ara marto samarTlebriv mxares, ara marto
materialuri da procesualuri samarTlis normebis g amoyenebis
siswores, aramed fa  qtobriv mxaresac. 22

aseve interess iwvevs italis samogalago saproceso kodegsi.

kerZod, 360 ] muxliT dadgenilia sakasacio wesiT gasaCivrebis

SemTxvevebi. magaliTad, 360 | muxlis Tanaxmad sakasacio wesiT
SeiZleba gasaCivrd es gadawyvetileba saapelacio sasamarTlos
gverdis avliT 23 Tu saCivrdeba mxareTa SeTanxmebiT mxolod

gadawyvetilebis samarTlebrivi mxare 24 _amave kodeqsis 384 ] muxlis
pirveli pungtis Tanaxmad sakasacio sasamarTlo saCivars ixilavs

360 muxlis me -3 punqgtiT dadgen ili wesiT, romlis Tanaxmad
sakasacio wesiT saCivrdeba samarTlis normebis arasworad
gamoyeneba da ganmarteba da/an xelSekrulebebiT
gaTvaliswinebuli normaTa darRvevis SemTxvevebi 25

¥ GTZis masalebi. marTimsajuleba germaniaSi da samarTalwarmo eba

samogalagqo sagmeebze.

D¢ .4.r Oo IsigidznaSromi, gv. 376.

Ll tOyHOdMSd? ftsyj MMzOde dr 2 StHjiCM (A, M. 347

Zy .. stwhizdssea, S.[. [Owjjo, |tOy3HOWENMSI2 ftsyjmm, [. 2
Bix. Codice di p r o dPeotinoltreaessere impubnata G BrRoder Cassazione una

sentenza appellabile del tribunale, se le parti sono d'accordo per omettere I'appello).

% Ma in tale caso l'impugnazione puo' proporsi soltanto a norma del primo comma, n. 3.

% e sentenze pronunciate in grado d'appello o in ugiado possono essere impugnate con ricorso per

cassazione per violazione o falsa applicazione di norme di diritto e dei contratti e accordi collettivi

nazional.i di | avor o. @sevkiixcitalis dakasagio ocedur a ci vile 38406.
sasamarTlos gadawyvetil ebebi Cfr. Cassazione Civile, sez. IBentenza 18 luglio 2007, n.
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rogorc vxedavT, zemoaRniSnuli gveynebis sakasacio sasamarTlos
modelebi met -naklebad gansxvavdebian qarTuli sakasacio
sasamarTlosagan, magram bevri msavsebac gaaCniaT. aRniSnuli
Taviseburebebi  upirveles yovlisa ukavSirdeba sakasacio
sasamarTlos faqgtebTan Semxeblobis kuTxiT, rasac dawvrilebiT
ganvixilavT.

amdenad, saapelacio sasama rTlos gadawyvetilebis (ganCinebis)
kanonierebis Semowmeba gulisxmobs materialur -samarTlebrivi da
procesualur -samarTlebrivi normebis darRvevis Semowmebas.
magram sakasacio sasamarTlos qarTuli modelis mixedviT,
gadawyvetilebis kanonierebis Semowmebas gaaCnia Tavisi farglebi,
romelsac mosamarTle ver gascdeba, kerZod, sssk 404 -e muxlis
pirveli nawilis Tanaxmad, sakasacio sasamarTlo amowmebs
gadawyvetilebas sakasacio saCivris farglebSi. sakasacio
sasamarTlos ar SeuZlia Tavisi iniciativiT Seamowmos saproceso

darR vevebi, garda 396 -e mu x| i s pirvel. nawil i s Avo qv
miTiTebuli faqtebisa, romlebic miuTiTeben procesualur
darRvevebze ( ix: 1.3.

yovelive aRniSnuli miuTiTebs imaze, rom qarTuli modelis

sakasacio sasamarTlo ar aris faqtebis damdgeni sasamarTlo da
amownebs mxolod gasaCivrebuli gadawyvetilebis kanonierebis
sakiTxs.

SeiZleba sakmaod bevri iTqvas imis Sesaxeb, Tu riT aris
ganpirobebuli kasaciis aseTi modelis arseboba, magram, vfiqrobT,

rom mis mTavar maxasiaTebels warmoadgens is miznebi da
amocanebi, romle bic dgas sakasacio sasamarTlos winaSe.

Cven migvacCni a, rom zustad ASemowmebi s sama
aris  sakasacio sasamarTlos  amocanebisa da  miznebis
ganmsazRvreli erT  -erTi elementi. 26 aRniSnuli amocanebi da

miznebi Tavis mxriv atarebs zogad da specialur xasiaTs, xolo

samarTalSefardebis gadasinjvis regulaciuri fungcia

uzrunvelyofs dasmuli amocanebis gziT dasaxuli miznebis

mi Rwevas. ASemowmebis samar Tl ebriv funqgci aso,

sasamarTlos erT  -erT arsebiT niSans, axasiaTebs mTeli rigi
iseTi Tavisebu rebebi, romelTa axsnis gzebi Cven pirvel rigSi
unda veZeboT samarTalSefardebis gadasinjvis regulaciur
funqgciaSi.

Cven ar SevexebiT amocanaTa im rigs, romlebic zogadia samive, maT
Soris _ sakasacio instanciis sasamarTlosaTvis. amocanebi da
miznebi ganuyofel ia erTmaneTisagan da SeiZleba iTgvas, rom
yvela konkretuli amocana garkveulwilad TviTon warmoadgens

16002 Cassazione Civile, sez. Identenza 19%bbraio 2009, n. 412Zassazione Civile, sez. lll,
sentenza 9 aprile 2009, n. 868€assazione Civile, sez. I#ntenza 4 gennaio 2010, nin7Altalex
Massimario.

®Sead. T. mamiaSvili. statia: fAsakasacidwnaisasamar Tl os g
Jurnal i Amar TI msajulebao, #1, 2008w., gv., 105
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mizans?2’. swored misi realizaciis Sedegad miiRweva is zogadi da
fundamenturi miznebi, romlebic damaxasiaTebelia demokratiul
sazogadoebaSi arsebuli sasamarTlo saTvis. Cven SevexebiT
mxolod sakasacio sasamarTlos im miznebsa da amocanebs,
romelTa arsebobac dakavSirebulia sakasacio sasamarTlos mier
gadawyvetilebis mxolod samarTlebrivi kuTxiT SemowmebasTan.

kerZod, iuridiul literaturaSi aRniSnulia, rom sakasacio

sasamarTlos gaaCnia Semdegi miznebi: individualuri interesis
dacva, romelic mimarTulia mxareTa uflebebisa da interesebis
dacvisaken da sajaro interesebis dacva, romelic mimarTulia

kanonebis erTgvarovan gagebasa da erTiani marTimsajulebis
Camoyalibebisaken. 28

ar SeiZleba , yuradReba ar gavamaxviloT rezoluciaze
centraluri da aRmosavleT evropis qgveynebSi sasamarTlo
xelisuflebis gaZlierebis Sesaxeb. masSi aRniSnulia, rom
uzenaesi sasamarTlo, romlis konkretuli mizania samarTlis
dinamikuri, progresirebadi da maunif icirebeli ganmartebis
uzrunvelyofa, mniSvnelovan rols TamaSobs samarTlebrivi
usafrTxoebis ganmtkicebaSi. zogadad, uzenaesi sasamarTloebi
uzrunvelyofen imas, rom garantirebuli iyos mogalageTa
samarTlebrivi mdgomareoba sxva mogalageebTan an xelisuflebis

orga noebTan urTierTobaSi. 29 ra Tgma unda, rezoluciaSi
aRniSnulia uzenaesi sasamarTlo da ara _ sakasa cio, magram unda
iTqvas, rom es savsebiT exeba sakasacio instancias, rogorc
uzenaes sasamarTlos. 30

miTiTebuli miznebi miiRweva rogorc zogadad procesualuri

urTierT  obebis sistemisaTvis damaxasiaTebeli samarTlebrivi
meqanizmebis amogmedebiT, aseve - im specialuri procesualuri
saSualebebis gamoyenebiT, romlebic sabolood mimarTulia

Tdawvr.ix. [ . 0. oOddzdjMmMSjtetse, sSOMMOydodds] (oo ssmhsos i Gt
sjtstedd d { x@EkakO 2 mas H .

2T liluaSvili, samogalaqo saproceso samarTali, Tb. 2005, gv. 494.

29 centraluri da aRmosavleT evropis uzenaesi sasamarTloebis TavmjdomareTa

da mosamarTleTa Sexvedraze miRebuli rezolucia centralur d a aRmosavleT

evropis qgveynebSi sasamarTlo xelisuflebis gaZlierebis Sesaxeb, Temaze

fuzenaesi sasamar Tl o da sakonstitucio sasamar T
ufl ebamosil ebisa da funqciebis urTierTdamoki debul eba, o

23 ogtomberi, 1998 weli.

% saqarTvelos u zenaes sasamarTloSi funqgcionirebs sagarTvelos uzenaesi

sasamarTlos sadisciplino palata, romelic pirveli instanciis wesiT axdens

mosamarTleTa sadisciplino kolegiis gadawyvetilebebis gadasinjvas, rogorc

fagtobrivi, aseve - samarTlebrivi da dakisrebuli saxdel is samarTlianobis
TvalsazrisiT. aseve, fadvokatis Sesaxetuxiis sagar Tvel os
Tanaxmad, advokatisaTvis disciplinuri saxdelis dadebis Sesaxeb eTikis

komisiis mier miRebuli gadawyvetileba pirveli instanciis wesiT saCivrdeba

advokatis mier uzenae s sasamarTloSi. ssip restituciisa da kompensaciis

komisiis gadawyvetil ebebi Ayofil samxreT oseTis a\
konfligtis Sedegad sagarTvelos teritoriaze dazaralebulTa qonebrivi

restituciisa da kompensaciis Sesaxebo saqar Tvel os I
proced urebis darRvevis SemTxvevaSi SeiZleba gasaCivrdes saqarTvelos uzenaes

sasamar Tl oSi . dawvrilebiT i X . Aadmini straciuldi sapr

saxel mZRvanel oo, Tb. 2008w. gv. 158.
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sakasacio sasamarTlos winaSe dasmuli amocanebis gadawyvetisaken.

aRniSnuli samarTlebrivi saSualebebis gamoyenebis
kanonzomiereba faqgtobrivad gansazRvravs sakasacio sasamarTlos
procesualur -samarTlebriv sagmianobas.

marTebulia aRiniSnos, rom am specialuri procesualuri
saSualebebis sworad gamoyenebas gaaCnia gadamwyveti mniSvneloba
sakasacio sasa marTlos winaSe gansazRvruli miznebis
miRwevisaTvis. SeiZleba iTgvas, rom erTianobaSi aRebul
samarTlebriv saSualebaTa sistemis meSveobiT mowesrigebulia is
procesualur -samarTlebrivi urTierTobebi, romlebic warmoiSveba
sakasacio  saCivris aRZvriT. zustad am sam arTlebrivi
saSualebebis sistema warmoadgens samarTlebrivi mowesrigebis
meganizm8l  romelic gansazRvravs, konkretul SemTxvevaSi,
kasaciis Taviseburebebs. aRniSnuli Taviseburebis arss ki
warmoadgens gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris
Semowmeb

TavisTavad, gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris
Semowmebis  fungcia  warmoadgens  sakasacio  sasamarTlos
kompetenciis gamovlinebis mniSvnelovan kategorias, xolo
funqcionalur doneze - sakasacio instanciis sasamarTlos
iurisdigciis ganmsazRvrel erT -erT elements, riTac sabolood
ganisazRvreba procesualuri urTierTobebis Taviseburebebi.

magram, miuxedavad imisa, rom sakasacio sasamarTlo ar aris
faqtebis damdgeni sasamarTlo da amowmebs mxolod
gadawyvetilebis samarTlebriv mxares, migvaCnia, rom
samarTl ebrivi Semowmebis funqcia ar arsebobs da arc SeiZleba
warmovidginoT faqtobrivi garemoebebis gareSe. ufro metic,
miviCnevT, rom SeuZlebelia bolomde aixsnas kanonierebis
Semowmebis fenomeni, Tu ar ganisazRvreba faqgtobrivi garemoebebis
mniSvneloba kanonierebi s Semowmebis procesSi - ra gavlenas
axdens fagtobrivi garemoebebi kanonierebis Semowmebis wesze da
sabolood ra kriteriumebi gansazRvravs sakasacio sasamarTlos
Semxeblobas fagtobriv garemoebebTan.

maSasadame, zemoaRniSnuli zedapiruli mimoxilva warmoadgens i
aTvliiT wertils, orientirs, romelic mxolod da mxolod

zogadad migviTiTebs imaze, Tu ra igulisxmeba kanonierebis
darRvevasi.

magram, imisaTvis, raTa gamovkveToT kasaciis mier gadawyvetilebis
kanonierebis Semowmebis iseTi aspeqtebi, romlebic mxolod
misTvis ( sakasacio sasamarTlosaTvis) aris damaxasiaTebeli,
riTac  sabolood ganisazRvreba sakasacio sasamarTloSi
gasaCivrebuli gadawyvetilebis samarTlebrivi Semowmebis arsi da

is, Tu ra mniSvneloba gaaCnia faqtobriv garemoebebs
gadawyvetilebis samarTlebrivi Semowmebi s dros, Cven migvaCnia,
rom igi unda SevadaroT saapelacio sasamarTlos garTuli
modelis zogierT mxares.

Lam. ¢ dzj C fifjBjhoOw Isjstedw ftcOoO®. Is. 2, [.1982¢.,
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unda iTgvas, rom sxva qveynebis sakasacio sasamarTloebis
modelebis ganxilvas SedarebiTi analizis gziT mniSvneloba
eniWeba sakasacio instanciis garTuli mo delis (mTlianobaSi an
misi nawilis) zedapirze arsebuli Taviseburebebis
gamovlenisaTvis, rac ar aris sakmarisi kasaciaSi kanonierebis
Semowmebis yvela aucilebeli detalis asaxsnelad. miviCnevT, rom

am Taviseburebebis, maTTan logikurad da procesualurad
dakavSirebuli fagtorebis gamovlenis mizniT, ar SeiZleba es

aspeqti ar ignes ganxiluli misi fungcionirebis gareSe, e.i. Tu ar

vnaxavT kanonierebis Semowmebis process. zustad aRniSnuli
procesi, romelic samarTlis dinamikis sferos ganekuTneba,
miuTiTebs im urTierTk avSirebze, romlebsac sxvadasxva etapze
(apelacia, kasacia) gaaCniaT maTTvis damaxasiaTebeli
kanonzomierebebi da logikurad ukavSirdebian erTmaneTs. Cven
migvaCnia, rom am kanonzomierebebis gamovlenis erT -erTi (da ara
erTaderTi) gzaa _ saapelacio da sakasaci o]
samarTalwarmoebasTan  dakavSirebuli, CvenTvis  saintereso
aspeqtebis Sedareba.

amasTan erTad, unda aRiniSnos, rom gansaxilveli kuTxiT
kasaciisa da apelaciis SedarebiTi analizi dagvexmareba
saapelacio samarTalwarmoebis iseTi samarTlebrivi
Taviseburebebis ga movlenaSi, romlebsac didi mniSvneloba eniWeba
ukve sakasacio samarTalwarmoebisaTvis damaxasiaTebeli
samarTalSefardebis Sefasebis institutis ganxilvaSi.

1.2.faqgtobrivi garemoebebis mniSvnelobisa da Semowmebis wesis

zogierTi Tavisebureba saapelacio da sa kasacio
samarTalwarmoebaSi
aucileblad miviCnevT , Xazi gavusvaT imas, rom Cven ar vixilavT

yvela im meqanizms, romelic damaxasiaTebelia saapelacio da
sakasacio sasamarTlos garTuli modelebisaTvis.

konkretul SemTxvevaSi Cveni interesis obieqts warmoadgens
mxolod da mxolod saapelacio da sakasacio sasamarTloebis

mier gadawyvetilebis Semowmebis zogierTi iseTi sakiTxi,
romelic dagvexmareba sakasacio sasamarTlos mier
gadawyvetilebis Semowmebis damaxasiaTebel Taviseburebaze
yuradRebis gamaxvilebaSi.

saapelacio s asamarTlos gqarTuli modeli warmoadgens e.w.
arasrul  (SezRudul) apelacias 32 juridiul literaturaSi

% unda aRiniSnos , rom rus eTis samogalago Ssaproceso kodegsis Tanaxmad

sakasacio sasamarTlo calke instanciis sasamarTlos warmoadgens, magram

Tavisi  bunebiT miuaxlovda arasrul (SezRudul ) apelacias , romelsac  gaaCnia

misTvis damaxasiaTebeli niSnebi. maTgan SeiZleba gamovyoT is, rom sakasacio

sasamarTlo amowmebs gasaCivrebul gadawyvetilebas rogorc samarTlebrivi

aseve - faqtobrivi TvalsazrisiT lztelp ctcOYHOENESets ftsyj MMO: sjtstej Is(d
sMdz0o dzr | ddeMisdlskzlsr, wOrRtdses©® uvw.l. 2008¢., M. 633).
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aRniSnulia, rom arasruli apelaciis dros saapelacio saCivris
dasabuTebuloba mowmdeba im faqtobrivi garemoebebis mixedviT da

im  mtkicebulebebiT, romlebic warmodge nili  iyo pirveli
instanciis sasamarTloSi da romlebic Seamowma da Seafasa am
sasamarTlom. 32 magram es ar niSnavs imas, rom saapelacio
sasamarTloSi ar daiSveba axali faqtebisa da mtkicebulebebis
warmodgena. arasruli apelaciis dros axali fagtebisa da
mtkicebul ebebis  wardgena  saapelacio  samarTalwarmoebaSi
dasaSvebia mxolod kanoniT gansazRvruli pirobebis arsebobisas

(sssk 380-e da 382 -e muxlebi). 34

saqarTvelos samogalago saproceso kodegsis 377 - muxlis
pirveli nawilis Tanaxmad, saapelacio sasamarTlo amowmebs
gadawyvetilebas saapelacio saCivris farglebSi, fagtobrivi da

samarTlebrivi TvalsazrisiT . amave muxlis me -2 nawilis Tanaxmad,

samarTlebrivi TvalsazrisiT Semowmebisas sasamarTlo

xelmZRvanelobs 393 -e da 394-e muxlebis moTxovnebiT. wina

paragrafSi Cven ganvixileT aRniSnuli normebi da rogorc ukve

mi vuTi TeT, AfSemowmebi s samar Tl ebri v mxareSi o0

kanonis 3% nebismieri darRvevis Semowmeba.

amdenad, saapelacio sasamarTlo gadawyvetilebis kanonierebis
Semowmebisas valdebulia, Seamowmos pirveli instanciis mier
dadgenili fagtobrivi garemoebebis iuridiuli mxare, aseve is, Tu

ramdenad kanonis moTxovnaTa dacviT aris isini dadgenili. 36
sakasacio sasamarTlos msgavsad, materialur -samarTlebrivi
normebis darRvevebis Semowmebisas saapelacio sasamarTlo ar
aris SeboWili (Sez Ruduli) saapelacio saCivris farglebiT da

SeuZlia, Seamowmos materialur -samarTlebrivi normebis
darRvevebi sruli moculobiT im materialuri xasiaTis normebis

CaTvliT, romelzec apelanti ar uTiTebda. amiT es ori
instanciis sasamarTlo erTmaneTs emsgavseba.

sainte resoa, sad gadis is zRvari, romelic maT mijnavs
erTmaneTisagan?

unda aRiniSnos, rom gansxvavebebi vlindeba rogorc

samarTlebrivi normebis statikaSi, aseve - maT dinamikaSi 3.

magram im logikuri aTvlis wertils, romelic mogvcems

SesaZleblobas, gaverkveT am a spegtTan (procesualuri

darRvevebis Semowmeba) dakavSirebul.i sxvadasxva ndet

ganxilvaSi, warmoadgens am ori instanciis sasamarTlos
fagtobriv garemoebebTan Semxeblobis Taviseburebebi. agve unda
mivuTiToT, rom es Taviseburebebi, upirveles yovlisa, vlinde ba

337 liluaSvili, apelacia samogalago procesSi. pragtikuli saxelmZRvanelo,

T. 2005w., gv. 8.

3T liluaSvili, igive naSromi, gv.9.

% sssk 393-e muxlis pir v e | nawil Si aRni Snul termin fikanonSi o unda
vigulismoT nebismieri samarTlebrivi aqti an misi nawili.

3 dawvrilebiT ixileT: T. liluaSvili, miTiTebuli naSromi, gv. 52.

konkretul SemTxvevaSi fistatikasao da Adinami kaSi o vgu
samarTlis Tvisebas, mi s gansakuTrebul mdgomareobas, aramed - saSualebas,

romelic erT SemTxvevaSi vlindeba konkretul pozitiur -samarTlebriv

normebSi, xolo meore SemTxvevasSi - am normebis regulaciur funqciaSi.
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procesualur -samarTlebriv normebSi, romliTac ganisazRvreba

maTi Semowmebis wesi da farglebi. 38
iuridiul  literaturaSi  gamoTgmulia Semdegi  mosazreba:
fgadawyvetilebi s, rogorc faqtobrivi, i se

dasabuTebulobis Semowmebis dros saapelacio sasamarTlos
SeuZlia gascdes saapelacio saCivris farglebs, e.i. SeuZlia
Seamowmos  iseTi  darRvevebi, daSvebuli  mtkicebulebebis
Sefasebisa da faqtobrivi garemoebebis dadgenis dros, agreTve
kanonis iseTi darRvevebi, romlebzec ar iyo miTiTebuli
saapel acio s ¥ Gimaganm BimarbebiT metad sainteresoa
sakanonmdeblo cvlileba, 40 romelic exeba saapelacio
sasamarTloSi sagmis zepiri mosmenis gareSe ganxilvis
Taviseburebebs (sssk 376 (e muxli). kerZod, gansaxilveli norma
uSvebs imas, rom saapelacio saCivari SeiZleba emyarebodes kanonis
darRvevas da moiTxovdes gasaCivrebuli  gadawyvetilebis
(ganCinebis) mxolod samarTlebrivi mxaris Semowmebas, xolo sxva
SemTxvevaSi, SeiZleba moiTxovdes (saapelacio saCivari) aramarto
samarTlebrivi, aramed - misi faqtobrivi safuzvlianobis
Semowmebasa(igulisxmeba ara axali faqtebi da mtkicebulebebi,

aramed pirvel instanciaSi wardgenili mtkicebulebebi da

dadgenili fagtobrivi garemoebebi). 41 aRniSnuli muxli, miuxedavad
imisa, rom exeba zepiri mosmenis gareSe sagmis ganxilvis
gadawyvetis sakiTxs, moicavs iseT debulebebs, romlebic badebs
kiTxvebs apelaciis mier gadawyvetilebis Semowmebis

moculobasTan dakavSirebiT, kerZod, kanonis miTiTebulma
cvlilebebma xom ar Seitana garkveuli koreqtivebi apelaciis

mier gadawyvetilebis Semowmebis farglebSi da amave dros, xom ar
daayena eWvqves iuridiul literaturaSi gamoTgmuli mosazrebebi?

am kiTxvaze pasuxis gasacemad, vfiqrobT, unda davazustoT, ras

niSnavs gadawyvetilebis Semowmebis farglebi apelaciaSi.

iuridiul  literaturaSi  gamoTgmulia mosazreba (sssk 377 -e
muxlis pirvel i nawil i s mi xedvi T) , rom fdAsaapel aci
farglebSi igulisxmeba is materialur -samarTlebrivi moTxovna 42

romelsac apelanti ayenebs saCivarSi da saapelacio sasamarTlos

¥aseve ix. T. liluaSvili. statia: fAsaqarceBowel os axali s
kodegsi 0. Jurnali dAgar Tul i s a-lvartdll 198 welijgmoxi | vao, me
1920

39T liluaSvili, miTiTebuli naSromi, gv. 53. aseve ix. T. liluaSvili, v.

xrustali, sagarTvelos samoqgalaqo saproceso kodeqsis komentarebi, meore

gamocema, Th. 2007. gv 646.

“OsagarTvelos 2007 wlis 28 dekembris kanoni #5669 £ ssm |, 2008w., #1, mux.1.

*1 sssk 376 e muxlis gamoyenebis procesualur -samarTlebriv winapirobas

warmoadgens sssk368-e muxl i s pirvel:i nawilis ATO gqvepungti, rom
saapelacio saCivris Si naarsi aseve unda Seicavdes miTiTebas, xom ar surs

saapelacio saCivris warmdgens sagmis zepiri mosmenis gareSe ganxilva.

42 yiziarebT am citataSi moyvanil mosazrebas, magram, vfigrobT, rom aRniSnuli

termini (materialur -samarTlebrivi moTxovna) saWiroebs dazu stebas. kerZod,
Cveni azriT, masSi unda vigulisxmoT ara mxolod sasarCelo moTxovnis, aramed
- Sesageblis materialur -samarTlebrivi Sinaarsic.
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SezRudva saCivris farglebiT, am materialur -samarTlebrivi
moTxovniT SezRudvas gulisxmobs .4

viziarebT am mosazrebas da damatebiT ganvmartavT, rom rogorc
saapelacio, aseve sakasacio saCivris farglebis dacvis
moTxovnaSi igulisxmeba sauaresod Sebrunebis akrZalva ( non
reformation in pejus) rasac safuZvlad udevs dispoziciurobis

principi.

aRniSnulis gaTvaliswinebiT, aucileblad miviCnevT, yuradReba
gavamaxviloT, erTi mxriv, gadawyvetilebis Semowmebis farglebze

(saapelacio sasamarTloSi), xolo meore SemTxvevaSi - saapelacio
saCivris  farglebze, rac araidenturi, magram logikur
dagvemdebarebaSi arsebuli cnebebia (cnebaTa
urTierTdamokidebulebis principi). miviCnevT, rom
gadawyvetilebis Semowmebis farglebis gansazRvrisas masSi unda
vigulisxmoT ara marto materialur -samarTlebrivi moTxovnis
farglebi, aramed - am moTxovnis samarTlebrivi da faqtobrivi
safuZvleb is farglebic.

am SemTxvevaSi ar SeiZleba gverd i avuaroT Cven mier moyvanil
sssk 3763e muxlis danawess, romelic fagtobrivad uSvebs
gasaCivrebuli gadawyvetilebis Semowmebas an mxolod
samarTlebrivi, an rogorc samarTlebrivi, aseve - faqtobrivi
TvalsazrisiT.

amdenad, SesaZlebelia davasknaT, rom samarTlebrivi da
faqgtobrivi Semowmebis farglebi gan pirobeb ulia apelantis
miTiTebiT da isic - saapelacio saCivris farglebis dacviT 44,

ukve aRniSnuli daskvnis Sesabamisad, vfigrobT, SesaZlebelia Cven

mier zemoT dasmul kiT xvas gavceT pasuxi. migvaCnia, rom sssk 376 ¢
e muxliT gansazRvrulia materialur -samarTlebrivi moTxovnis
safuZvlebis Semowmebis winapirobebi, riTac dadginda saapelacio
sasamarTlos mier gadawyvetilebis Semowmebis farglebi. amdenad,

Afor mul ao apel acivai8his Segrownsehlis farglebis
Sesaxeb SeiZleba warmovidginoT Semdegi saxiT: gadawyvetilebis
Semowmebis farglebi (apelaciaSi) aris (apelantis  aseTi
moTxovnis arsebobis SemTxvevaSi ) pirveli instanciis

433, qurdaZe, samoqalago sagmeTa ganxilva zemdgomi instanciis sasamarTloebSi,
T. 2006, gv. 29.

“ unda aRiniSnos, 20 02wels Catarebulma germaniis samogalago saproceso
reformam Secvala apelaciis procesi. am cvlilebebis Tanaxmad, apelacia
emsaxureba samarTlebrivi xasiaTis Secdomebis Semowmebas. pirvel instanciaSi

ukve dadgenili faqgtobrivi garemoebebis Semowmeba dasaSvebia mxolod
SezRuduli moculobiT. araviTar SemTxvevaSi ar SeiZleba germaniis
apelaciaSi pirveli instanciis gameoreba da apelaciaSi Semowmebis procesis

dayvana ukve dadgenili faqtobrivi garemoebebis Semowmebamde. germaniis
samogqalaqo saproceso kodegsis $531 -e muxlis me -2 nawilis Tanaxmad, saapelacio
sasamarTlom unda gaiziaros pirveli instanciis mier dadgenili faqtebi, im

SemTxvevaSi, Tu ar arsebobs am faqgtebis sisworesa da moculobasTan

dakavSirebuli  eWvi, romelic  sabolood gansazRvravs sasamarTlo
gadawyvetilebis mi  Rebas.
axali fagtobrivi garemoebebi mxedvelobaSi miiReba mxolod $531 -e muxlis me -2

nawiliT gaTvaliswinebul SemTxvevebSi.
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sasamarTlos gadawyvetilebis mxolod samarTlebrivi, an
samarTlebrivi da faqtobrivi TvalsazrisiT Semowmeba da isic -
mxolod apelantis materialur -samarTlebrivi moTxovnis
farglebSi.

magram es pasuxi moiTxovs garkveul dazustebas, rac uSualod

exeba samarTlebrivi safuZvlebis Semowmebis farglebs.

rogorc ukve  aRvniSneT , gasaCivrebuli gadawyvetilebis
samarTlebrivi mxaris Semowmeba faqtobrivi  garemoebebis
gauTvaliswineblad ara marto dauSvebeli, aramed SeuZlebelicaa.

magram  pirveli instanciis sasamarTlosagan gansxvavebiT,
saapelacio sasamarTlo gasaCivrebuli gadawyvetilebis
samarTlebrivi mxaris Semowmebisas afasebs pirveli instanciis
sasamarTlos mier ukve dadgenili fagtebis iuridiul mxares, sssk

393e da 394 -e muxlebis mixedviT (axali faqtebi da mtkicebulebebi
mxedvelobaSi miiReba sssk 380  -e muxlis Tanaxmad).

amgvarad, gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris
SemowmebisfunqciiT saapelacio sasamarTlo emsgavseba sakasacio
sasamarTlos, magram, rogorc ukve aRvniSneT, mxolod -
materialur ~ -samarTlebrivi mxaris Semowmebis funqciiT. rac
Seexeba  procesualur -samarTlebrivn. Sem owmebas, ag sagme
sxvagvaradaa. kerZod, saproceso darRvevebis Semowmeba saapelacio
sasamarTloSi SeiZleba ukavSirdebodes samarTlebrivi da

fagtobrivi kuTxiT Semowmebas.

am SemTxvevaSi didi mniSvneloba eniWeba apelantis moTxovnis
SinaarsSi garkvevas im proce sualur darRvevebTan mimarTebiT,
romlebic mosamarTlis iniciativiT ar mowmdeba.

saapelacio sasamarTlo  SeboWilia  saapelacio  saCivris
moTxovniT.

saapelacio samarTalwarmoebis procesualuri normebis analizis

Sedegad SeiZleba davaskvnaT, rom saapelacio sasamarTlo S
gadawyvetilebis procesualur -samarTlebrivi Semowmeba moicavs
Semowmebis ufro farTo SesaZleblobas. vfigrobT, rom aRniSnuli

masStabis arseboba nakarnaxevia imiT, rom saapelacio sasamarTlo

sagmes ixilavs arsebiTad im Taviseburebebis gaTvaliswinebiT,

romlebic gansazRvravs fagtobriv garemoebebTan damokidebulebis
xarisxsa da formebs.

safrangeTis saapelacio samarTalwarmoebis mixedviT, saapelacio
sasamarTlo sagmes ixilavs arsebiTad, SeuZlia kvlav daubrundes
mtkicebulebebis Semowmebas da miiRos maTi gamokvlevisaTv is
damatebiTi zomebi, aseve Secvalos pirveli instanciis mier

miRebuli gadawyvetileba mTlianad an nawilobriv, an ZalaSi

datovos igi. magram yovelive es ukavSirdeba imas, rom
safrangeTis saapelacio sasamarTlos arsebiTad SeuZlia,
gadaamowmos pirveli instancii s sasamarTlos gadawyvetileba. 45
rogor gvaqvs sagme am mxriv, rodesac sagarTvelos saapelacio
sasamarTlo amowmebs gasaCivrebul gadawyvetilebas?

“g.l. ItcBtlse. 1twOetsMkzHdj ot AttOdzydd, dLH. c¢cr ¢l e

24

1994¢



sssk  382-e muxli miuTiTebs saapelacio sasamarTloSi
mtkicebule baTa gamokvlevis wesze. aq yuradRebas gavamaxvilebT
aRniSnuli muxlis me -2 nawilze, romlis Tanaxmad, saapelacio
sasamarTlos SeuZlia, gaiziaros pirveli instanciis sasamarTlos

mier  mtkicebulebaTa gamokvlevis Sedegebi mTlianad an

nawilobriv.
upirveles yovlisa, unda aRiniSnos, rom saapelacio sasamarTIlo
ar ari sbowWwbei o pirvel. Il nstanciis mi er ga

mtkicebulebaTa Sedegebis SefasebiT da mis mixedulebazea
damokidebuli, mTlianad gaiziarebs maT (pirveli instanciis mier
mtkicebulebaTa gamokvlevis Sedegebs), Tu - nawilobriv. es
mixeduleba ar aris damokidebuli mos amarTlis survilze. igi
damokidebulia mraval samarTlebriv faqgtorze, romlidanac

pirvel rigSi unda gamovyoT is, rom mtkicebulebaTa gamokvlevis

Sedegebi fasdeba mxolod saapelacio saCivrisa da apelantis mier

miTiTebuli mtkicebulebis farglebSi. aRniSnuli mixedul eba,
rogorc Cven vfigrobT, aris samosamarTlo samarTlis erT -erTi
gamovlineba, romelsac yvelaze metad miesadageba Semdegi
mosazreba: samosamarTlo samarTalSi am SemTxvevaSi SeiZleba
vigulisxmoT sasamarTlos mier marTImsajulebis ganxorcielebis

variantis Tavisuf ali arCeva, romelic SezRudulia samarTlis
normis SinaarsiT da aseve samarTalSefardebiT situaciasTan
mimarTebiT - garegani da Sinagani garemoebebiT. 46 amasTan erTad,
unda aRiniSnos, rom mosamarTlis mixeduleba mtkicebulebaTa
Sedegebis mTlianad Tu nawilobriv g aziarebis Sesaxeb aseve

gulisxmobs imas, rom mosamarTlem SeiZleba saerTod ar
gaiziaros pirveli instanciis sasamarTlos Sedegebi, rac
ukavSirdeba samarTalSefardebis kanonzomierebebs. amdenad,
samosamarTlo samarTali samarTlis Sefardebis da ara -
samarTalSem ogmedebis aqtia. samosamarTlo samarTali aris ara
samarTlis wyaro, aramed - samarTlis Semecnebis wyaro. 47

ra Tgma unda, rodesac vsaubrobT aRniSnul Sedegebze,
mxedvelobaSi  gvaqvs saapelacio sasamarTlos mier dadgenili
fagtobrivi garemoebebi, xolo maTi gaziare ba an argaziareba
xdeba am faqtobrivi garemoebebis iuridiuli Sefasebis gziT.

magram es danawesi, sssk 376 e muxlis kontegstis gaTvaliswinebiT,
rodesac apelanti uTiTebs procesualuri normebis darRvevaze,

iZens Tavisebur datvirTvas, radgan am SemTxvevaSi saa pelacio
sasamarTlo iuridiul Sefasebas aZlevs ara marto
mtkicebulebaTa gamokvlevis Sedegebs, e.i. mtkicebulebebiT
dadgenil faqgtobriv garemoebebs, aramed - am faqtebis dadgenis
marTebulebasac.

cxadia, rom materialur -samarTlebrivi kuTxiT sasamarTlos

gadawyvdilebis Sefasebisas saapelacio sasamarTlo ar aris

®r.f. [fOodzje, o¢olttiWifOls, [yjdtsyde j fsdWlsdw o OteBdlsteC
ftcQoj, [(SOjteddsBEZtce, 2008¢. M. 10.

47 giorgi xubua, statia , sdmosamarTlo samarTali :samarTlis wyaro Tu

samarTlis  Semecnebis wyaro ? d~Jurnali fimarTIimsajuleba da kanonio #5(7) 065.
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SezRuduli kanonis darRvevaze miTiTebiT, magram rogor gvaqvs
sagme, rodesac xdeba procesualur -samarTlebrivi darRvevebi?
am  sakiTxSi  gasarkvevad,  vfiqrobT, unda  davazustoT
procesualuri darRvevebis raoba.

ammxriv SeiZleba procesualur -samarTlebrivi darRvevebi davyoT
or jgufad: 1) es iseTi darRvevebia, romlebic warmoadgens
gadawyvetilebis gaugmebis absolutur safuzZvels (sssk 394 -e

muxli, dawv. ix. pirveli paragrafi), da 2) procesualuri
darRvevebi, romlebsac Sede gad mohyva sagmeze araswori
gadawyvetilebis gamotana (sssk 393 -e muxlis me -3 nawili).

pirvel SemTxvevaSi procesualur darRvevebs mosamarTle amowmebs
Tavisi iniciativiT, rac warmoadgens mis valdebulebas. aRniSnul
darRvevebs Cven ar vexebiT. Cveni interesis sferos, konkretul
SemTxvevaSi, warmoadgens meore jgufis darRvevebi da
zemoaRniSnuli sakiTxis wamoWra ganpirobebulia zustad am
xasiaTis darRvevebis arsebobiT. kerZod, es iseTi darRvevebia,
romlebsac mosamarTle amowmebs mxolod apelantis miTiTebis
safuZvelze.

es procesualuri darRvevebi, upirveles yovlisa, exeba mtkicebiT

procesTan dakavSirebul sakiTxebs, misi yvela elementis CaTvliT.

am mxriv sainteresoa germaniis samoqgalago saproceso kodeqsis
&529 me2 nawilis danawesi, romelTa Tanaxmad, sasamarTlo Tavisi

ini ciativiT ar amowmebs gasaCivrebul sasamarTlo
gadawyvetilebas procesualur -samarTlebrivi darRvevebis kuTxiT,
garda im SemTxvevebisa, rodesac amis Sesaxeb ganacxadebs apelanti
kanoniT dadgenili wesiT.

aRniSnuli danawesi faqgtobrivad gamomdinareobs &529 pirveli
nawilis pirveli da me -2 pungtebidan, romlis Tanaxmad, sagmis
ganxilvisa da  gadawyvetilebis gamotanisas  saapelacio
sasamarTlo unda xeImZRvanelobdes faqtebiT, romlebic daadgina

pirveli instanciis sasamarTlom, Tu ar arsebobs konkretuli

cnobebi, romlebic  asab uTeben  sagmisaTvis  mniSvnelovan
garemoebebTan dakavSirebul eWvebs sruli da marTebuli
daskvnebis Sesaxeb da amitom am daskvnebis gadasinjvis saWiroeba
ar aris. xolo rac exeba axal fagtebs, isini mxedvelobaSi

miiReba mxolod kanoniT gaTvaliswinebul SemTxvevaS I.

amdenad, unda aRiniSnos, rom germaniis samogalaqo saproceso
kodeqgsi ufro naTlad gansazRvravs saapelacio sasamarTlos
uflebamosilebas procesualur -samarTlebriv darRvevebTan
mimarTebiT.

saqarTvelos samogalago saprocesi kodeqsi ase mkafiod ar
gansazRvravs sa apelacio samarTalwarmoebisas gasaCivrebuli
gadawyvetilebis procesualur -samarTlebrivi darRvevebis
SemowmebasTan dakavSirebul damokidebulebas, magram imis
gaTvaliswinebiT, rom saapelacio sasamarTlos garTuli modeli,

germaniis samoqgalago saproceso kodegsis msg avsad, warmoadgens
arasrul  (SezRudul)  apelacias,  vfiqrobT, rom  unda
gaTvaliswinebul ignes yvela is niSan -Tviseba, rac axasiaTebs
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SezRuduli (arasruli) apelaciis models. saapelacio
sasamarTlos samarTlebrivi politika, upirveles yovlisa,
gamoixateba imaSi, rom  apelaciaSi ar moxdes pirveli instanciis
gameoreba. evropis mosamarTleTa sakonsultacio sabWos daskvnis

136e paragrafis Tanaxmad: ARapel acia ar unda
ganixilebodes, rogorc SeuzRudavi SesaZlebloba Sesworebebis
Setanisa faqtobriv da samarTlebri v sakiTxebSi, romelTa

wardgenac mxares SeeZlo da unda waredgina pirvel instanciaSi.
es akninebs pirveli instanciis mosamarTlis rols da am fagtma

SeiZleba potenciurad gamoiwvios pirveli instanciis
mosamarTlis mier sagmis marTvis aramizanSewonilobis dRis
wes i gSi dayleneba. o

SeiZleba iTqvas, rom mogmedi samogalaqo saproceso kodeqsi
garkveulwilad iTvaliswinebs am principebs, magram Tavs uflebas
mivcemT, aRvniSnoT, rom bolo saproceso cvlilebebis
gaTvaliswinebiT, sagarTvelos samogalago saproceso kodeqsi
moiTxo vs garkveul dazustebas rig sakiTxebTan mimarTebiT.
magaliTad, samogalaqo saproceso kodeqsis qgarTuli modeli ar
iTvaliswinebs calke daTgmas imis Sesaxeb, SeuZlia Tu ara
saapelacio  sasamarTlos, Tavisi iniciativiT  Seamowmos
procesualuri darRvevebi, rodesac sss k 3760e muxlis pirveli
nawiliT gaTvaliswinebul SemTxvevaSi igi amowmebs mxolod
gasaCivrebuli gadawyvetilebis samarTlebriv mxares. miviCnevT,
rom am SemTxvevaSi ar aris gamokveTili saapelacio sasamarTlos
damokidebuleba fagtebTan mimarTebiT gasaCivrebuli
gadawyvetilebis mxolod samarTlebrivi kuTxiT Semowmebisas, ise,
rogorc - sakasacio samarTalwarmoebis procesualuri normebiT.

am sakiTxebSi garkveuli sicxadis Sesatanad, vfiqrobT, yuradReba

unda gavamaxviloT apelantis uflebaze. kerZod, im SemTxvevasSi,
rodesac s aapelacio saCivari emyareba kanonis darRvevas da
apelanti moiTxovs gasaCivrebuli gadawyvetilebis (ganCinebis)
mxolod samarTlebrivi mxaris Semowmebas, apelanti sadavod ar
xdis arc fagtebs da arc maT dadgenasTan dakavSirebul
procesualur  saSualebebs. mxareell  sargebloben  Tanabari
uflebebiTa da SesaZleblobebiT, daasabuTon TavianTi
moTxovnebi, wuaryon an gaaqgarwylon meore mxaris mier
warmodgenili moTxovnebi Tu mtkicebulebebi. mxareebi TviTonve
gansazRvraven, romeli faqtebi unda daedos safuZvlad maT
moTxovnebs an romeli mtkicebulebebiT unda dadasturdes es
faqtebi (SejibrebiTobis principi, sssk me4d  muxlis pirvel
nawili).

yovelive es TavisTavad miuTiTebs imaze, rom sasamarTlo Tavisi
iniciativiT sadavod ver gaxdis faqgtobriv mxares. amdenad, am
SemTxvevaSi sasamallo ar Seamowmebs procesualur darRvevebs
da valdebuli igneba, Semoifarglos mxolod pirveli instanciis

mier dadgenili faqtobrivi garemoebebis iuridiuli SemowmebiT.
vfigrobT, rom zemoaRniSnulis kontegstSi unda ganimartos sssk

Bcitatis  mixedviT , ix . T. liluaSvili , miTiTebuli ~ naSromi , gv. 458.
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368¢ mux | i s pirvel: tawiivios gve@unqgt ebi,

moiTxovs, rom saapelacio saCivari Seicavdes miTiTebas, Tu raSi
mdgomareobs gadawyvetilebis usworoba, konkretulad ras
moiTxovs saapelacio saCivris Semtani piri, aseve miTiTebas
garemoebebze, romlebic asabuTeben saapelacio saCiv ars, da
mtkicebulebebze, romlebic adastureben am garemoebebs.

kidev erTxel davZenT, rom Cven am SemTxvevaSi yuradRebas ar
vamaxvilebT  iseT  procesualur  darRvevebze, romlebic
warmoadgens gadawyvetilebis absoluturi gaugmebis safuZvels.

Cven mxedvelobaSi gvaq vs mxolod iseTi procesualuri darRvevebi,
romlebzec yuradReba SeiZleba gaamaxvilos apelantma. zustad,
apelantis mier procesualuri darRvevebis Semowmebis Sesaxeb
moTxovnis farglebi gansazRvravs saapelacio sasamarTlos mier
gadawyvetilebis Semowmebis mxareebs  _ mxolod samarTlebrivi Tu

- samarTlebrivi da fagtobrivi. agedan gamomdinare, procesualuri

darRvevis erTi saxeoba SeiZleba miekuTvnebodes Semowmebis
samarTlebriv mxares, xolo meore - faqtobrivs.

aRniSnulis gaTvaliswinebiT, gadawyvetilebis procesualur -
samarTlebrivi Semowmebis procesi SeiZleba davyoT or saxeobad:

1) im faqgtebisa da mtkicebulebebis Semowmeba, romlebic
adastureben saproceso samarTlis normebis darRvevebs, rac
gamoixateba pirveli instanciis sasamarTlos mier mtkicebulebis
gamokvlevis SefasebaSi, ro melic, Cveni azriT, moicavs mtkicebis
procesis elementebis Semowmebas; 2) Semowmebis Sedegad TviTon
iyenebs im wess, romelic aucilebelia faqtobrivi garemoebebis

Sesaxeb swori msjelobisa da maTi dadgenisaTvis. gadawyvetilebis
procesualur -samarTlebrivi Semow mebis bolo saxeoba aseve exeba
sssk 380-e muxlis me -2 nawiliT gaTvaliswinebul SemTxvevas,
romlis Tanaxmad, saapelacio sasamarTlo ar miiRebs axal
fagtebsa da mtkicebulebebs, romlebic mxares SeeZlo, waredgina

pirveli instanciis sasamarTloSi sagmis ganxilvisa S, Mmagram
arasapatio mizeziT ar waradgina.

amdenad, konkretuli problematikis konteqgstis gaTvaliswinebiT,

apelaciis instanciurobis WrilSi, rodesac sssk 385 -e muxlis me -2
nawilis Tanaxmad, saapelacio sasamarTlos SeuZlia, sagme ar
gadaugzavnos pirveli instanc lis sasamarTlos da TviTon miiRos

gadawyvetileba 49, vfigrobT, rom am SemTxvevaSi TviTon apelaciis

49 vfigrobT , rom sssk 385e muxlis me2 nawilis Tanaxmad saapelacio
sasamarTlos  mier sagmis ukan, pirvel instanciaS i gansaxilvelad dabrunebis
sakiTxi warmoadgens calke , damoukidebeli gamokvlevis sagans. unda aRiniSnos ,
rom  sakasacio sasamarTlo praqgtikaSi gvxvdeba SemTxvevebj rodesac
saapelacio sasamarTlo , garkveuli darRvevebis gamq sagmes xelaxla
gansaxilvelad abrune bs pirveli instanciis sasamarTloSi , rasac xSirad orive

mxare sakasacio saCivriT asaCivrebs. amSemTxvevaSi saCivris ZiriTad safuZvels
warmoadgens is garemoeba rom saapelacio sasamarTlos ar unda gadaegzavna
sagmeda TviTon wunda mieRo gadawyvetileba . proble mas warmoadgens is, rom

samogalago  saproceso kodeqgsiT , garda  garkveuli gamonaklisebisa , rac
mocemulia sssk 385e muxlis  pirveli nawiliT , ar aris reglamentebuli sagmis
ukan, pirvel instanciaSi arsebiTad gansaxilvelad gadagzavnis samarTlebrivi

SemTxvevebi amasTan dakavSirebiT sakasacio  sasamarTlos mier miRebulia
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mier ZiriTadi, saZiebeli faqtebis dadgenis mizniT

mtkicebulebaTa gamokvleva, faqtobrivad uzrunvelyofs im

principis dacvas, rac mosamarTleTa sakonsultacio sabWos

daskvnis 99 -e da 136-e paragrafebiT aris dadgenili, kerZod:

aRni Snul i danawesebis umTavres mizans war moac
sasamar Tl o mosmeni s, romelic unda dasrul des

ramdenime gadawyvetileba , romlebTac mieTiTa saapelacio sasamarTlos , rom
TviTon miiRos Sesabamisi gadawyvetileba . magaliTad , erT -erT sagmeze (#as -86%
107508; 23. 04. 2009 w.) sakasacio sasamarTlom mi uTiTa, rom saapelacio
sasamarTlom arasworad ganmarta sagarTvelos samoqgalaqo saproceso kodegsis
385e muxlis pirveli nawilis “a~ qgvepungti, ris Sedegad miiRo araswori
gadawyvetileba (ganCineba), kerZod, saqarTvelos samogalago saproceso
kodegsis 385 -e muxlis pirveli nawilis “a~ gvepungtis Tanaxmad, saapelacio
sasamarTlo augmebs gadawyvetilebas da sagmes ubrunebs pirveli instanciis
sasamarTlos xelaxla gansaxilvelad, Tu adgili aqvs 394 - muxliT
gaTvaliswinebul SemTxvevebs. amasTan erTad gasaTvaliswinebelia, rom , amave
muxlis me -2 nawilis Tanaxmad, saapelacio sasamarTlos SeuZlia, ar
gadaagzavnos sagme ukan da TviTon gadawyvitos igi. konkretul SemTxvevaSi
unda ganimartos samogalaqo saproceso kodegsis 385 -e muxlis pirveli nawilis
‘a~ gvepungti da amave muxlis me -2 nawili. upirveles yovlisa, unda
gaviTvaliswinoT procesualuri SesaZlebloba: ra procesualuri garemoebebi
miuTiTeben saapelacio sasamarTlos mier sagmis ukan dabrunebaze; am
garemoebebis gaTvaliswinebiT, ramdenad mizanSewonilia sagmis ukan dabruneba
da xom ar gamoiwvevs es sagmis usafuZvlo gaWianurebas. amdenad, sakasacio
palata ganmartavs, rom saapelacio sasamarTlos SeuZlia, pirvel instanciaSi
gadaagzavnos sagme, Tu mniSvnelovnad dairRva saproceso kanonebi, rac
arTulebs sagmis ganxilvas saapelacio sasamarTloSi .

amasTan erTad sakasacio sasamarTlom aRniSna, rom saapelacio
sasamarTlo ar uTiTebs pirveli instanciis sasamarTlos mier gasarkvev im
sakiTxTa wres, romlis garkveva mas ar SeuZlia (an ar aris mizanSewonili,
magaliTad, pirveli instanciis sasamarTlos mier ux eSi procesualuri
darRvevebis gamo, ramac SezRuda procesualuri mxaris uflebebi).

saapelacio sasamarTlo uTiTebs sagmeSi warmodgenil mtkicebulebaze,
romliTac dasturdeba materialur -samarTlebrivi urTierTobebi, aseve uTiTebs
pirveli instanciis mier materialur -samarTlebrivi normis darRvevaze.

sakasacio sasamarTlom ganmarta, rom saapelacio sasamarTlos (am
instanciisaTvis dadgenili iurisdiqciis gaTvaliswinebiT) SeuZlia, TviTon
miiRos gadawyvetileba da ar daabrunos sagme ukan, radgan saapelacio
sasamarTlos gadawyve tilebidan Cans, rom mizanSeuwonelia sagmis ukan
dabruneba.

amasTan erTad, sakasacio palata ganmartavs, rom ar SeiZleba
dakmayofildes kasatoris moTxovna sakasacio sasamarTlos mier axali
gadawyvetilebiT sarCelis dakmayofilebis Sesaxeb.

sakasacio sasamarTlo a mowmebs gasaCivrebuli (saapelacio sasamarTlos)
gadawyvetilebis mxolod samarTlebriv. mxares. konkretul SemTxvevasSi
saapelacio sasamarTlos gasaCivrebul ganCinebaSi ar aris gamokvleuli da
Sefasebuli garkveuli fagtobrivi garemoebebi, ar aris miTiTebuli sadavo
urTierTobis samarTlebrivi da faqtobrivi  safuZvlebi. saapelacio
sasamarTlo mxolod uTiTebs, rom sadavo urTierTobis sabolood
gadawyvetisaTvis aucilebelia, srulad dadgindes faqgtobrivi garemoebebi.

am SemTxvevaSi sakasacio sasamarTlo Seecada, ganesazRvra is
samarTlebrivi kriteriumebi, romlebiTac unda ixelmZRvanelos saapelacio
sasamarTlom aRniSnuli sakiTxis gadawyvetisas. magram mTavari kriteriumi
mdgomareobs imaSi, rom sagmis ukan dabrunebis aucilebloba SeiZleba dadges
masSin, rodesac xdeba mxaris uflebebis iseTi darRveva, romelic moiTxovs
saqmis ukan dabrunebas, risi Aumt ki vneul odo gamosw
sasamarTloSi SeuZlebelia.
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uzrunvelyofa 50 amave dros - pirveli instanciis rolis
gaZliereba da mxare Ta uflebebis dacvis efeqturobis gazrda.
zustad am miznebidan gamomdinare, aRniSnuli sabWos daskvnis
mixedviT, ar aris mizanSewonili saapelacio sasamarTloSi (me -2
instanciaSi) axali mtkicebulebebisa da fagtebis moSvelieba,
garkveuli SezRudvebis gareSe.

Cven mier ganxiluli procesualuri darRvevebis KkuTxiT
gasaCivrebuli gadawyvetilebis Semowmebisas, vfigrobT, rom
iSleba (garwyldeba) gadawyvetilebis Semowmebis samarTlebriv da
faqgtobriv mxareebs Soris gavlebuli zRvari.

procesualuri darRvevebis Semowmebis dros sam arTlebriv da
fagtobriv. mxareebs Soris zRvaris SenarCunebas saapelacio
instanciis sasamarTloSi arsebiTi mniSvneloba eniWeba masSin,
rodesac apelanti gadawyvetilebis Semowmebas iTxovs mxolod
samarTlebrivi TvalsazrisiT, ra drosac SesaZlebelia, daSvebul

ignes d arRvevebi.

unda aRiniSnos, rom am kategoriis darRvevebis Semowmebisas
sakasacio samarTalwarmoebas axasiaTebs Cven mier miTiTebuli
mxolod pirveli saxe, rodesac sakasacio sasamarTlo amowmebs
saapelacio sasamarTlos mier daSvebul procesualur darRvevebs,

razec yuradRebas mogvianebiT gavamaxvilebT.

amjerad ki aRvniSnavT, rom, C veni TvalTaxedviT, saapelacio
samarTalwarmoebaSi es ori elementi urTierTdakavSirebulia.

maTi Semowmeba ganpirobebulia apelantis moTxovniT, misi
procesualur -samarTlebrivi darRvevebis Semowm ebis Sesaxeb
moTxovnis SinaarsiTa da farglebiT.

amdenad, miviCnevT, rom sssk 376 e muxlis pirveli nawilis
Tanaxmad, rodesac saapelacio sasamarTlo amowmebs gasaCivrebuli
gadawyvetilebis samarTlebriv mxares, ufro zustad Kki - mis
kanonierebas procesualuri d arRvevebis kuTxiT, apelantis am
darRvevebze miTiTebis farglebis arasworad gansazRvram
SesaZlebelia, gamoiwvios procesualuri Semowmebis am ori
saxeobis aRreva da, Sesabamisad, gasaCivrebuli gadawyvetilebis
fagtobrivi TvalsazrisiT - Semowmebis funqciaSi SeWr a.
amdenad, apelantis moTxovnis gaTvaliswinebiT, saapelacio
sasamarTlo erT SemTxvevaSi amowmebs pirveli instanciis mier
mtkicebulebaTa gamokvlevasTan mimarTebiT darRvevebis arsebobas
da pirveli instanciis mier dadgenili fagtebis Sesaxeb swor
msjelobaTa mi  Rebis wess, xolo meore SemTxvevaSi TviTon iyenebs
im wess (magaliTad, ikvlevs da afasebs mtkicebulebebs), romelic
aucilebelia am faqtebis Sesaxeb swori msjelobisa da maTi
dadgenisaTvis.

am SemTxvevaSi, vfigrobT, rom unda gavmijnoT erTmaneTisagan
saapelaci o sasamarTlos mier pirveli instanciis sasamarTloSi
mtkicebulebebis gamokvlevis Sefaseba, uSualod mtkicebulebebis
Sefasebisagan.

0T, liluaSvili. samogalaqo saproceso samarTali. Th . 2005w, gv. 458.
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amdenad, SesaZlebelia davaskvnaT, rom saapelacio sasamarTlos

mier gadawyvetilebis mxolod samarTlebriv SemowmebaSi unda
vigulisx ~ moT, erT SemTxvevaSi , materialur -samarTlebrivi
normebis arasworad gamoyenebasa da ganmartebasTan dakavSirebuli
darRvevebis Semowmeba, xolo meore SemTxvevasSi - procesualur -
samarTlebrivi darRvevebi, romlebic exeba saproceso samarTlis

normebis darRvevebis dam adasturebeli faqtebisa da
mtkicebulebebis Semowmebas. amasTan erTad , unda aRiniSnos, rom
rogorc materialur -samarTlebrivi, aseve procesualur -
samarTlebrivi mxareebi  sistemurad arian  dakavSirebuli
erTmaneTTan da warmoadgenen erTiani meqganizmis Semadgenel
nawilebs, romliTac uzrunvelyofilia gasaCivrebuli
gadawyvetilebis Semowmeba.

unda ganvasxvaoT erTmaneTisagan mtkicebulebebis Sefaseba da
sasamarTlos mier dadgenili fagtobrivi garemoebebis Sefaseba.
mtkicebulebaTa meSveobiT dadgenili fagtebis samarTlebrivi

Sefas eba mdgomareobs imaSi, rom ganisazRvros, Tu ra
samarTlebrivi  Sedegi  dadgeba  konkretuli  materialur -
samarTlebrivi normis Tanaxmad sagmeze dadgenili faqgtobrivi
garemoebebis arsebobis SemTxvevaSi. mtkicebulebebis Sefasebis
mizani mdgomareobs faqtebis Sesaxeb s wor msjelobaSi, xolo am
mtkicebulebebis meSveobiT sagmeze dadgenili faqtobrivi
garemoebebis Sefasebis daniSnulebaa mxareTa uflebebisa da
movaleobebis Sesaxeb swori daskvnebis miReba. 51

amasTan erTad, am paragrafSi gansaxilveli  Tematikis
gaTvaliswinebiT, as eve unda ganvasxvaoT erTmaneTisagan
mtkicebulebebi, romlebic adastureben procesualuri darRvevis

fagtebs im mtkicebulebebisagan, romlebic adastureben ZiriTad,

saZiebel faqgtebs (faqtobriv garemoebebs). erT SemTxvevaSi
mtkicebulebebis SefasebiT sasamarTlo mia Rwevs swor msjelobas
procesualur -samarTlebrivi normis darRvevis Sesaxeb, xolo
meore SemTxvevaSi _ faqtobrivi garemoebebis Sesaxeb.®

zustad am SemTxvevasSi, rodesac saapelacio sasamarTlo amowmebs
pirveli instanciis mier mtkicebulebaTa Sefasebis kanonierebas,

igi amowmebs erT SemTxvevaSi procesualuri normebis gamoyenebisa

da ganmartebis marTebulobas, xolo meore SemTxvevaSi - im
pragtikul  gamocdilebasa da logikur  kanonzomierebebs,

romlebic ukavSirdeba  konkretuli mtkicebulebis Sefasebis
Taviseburebebs, riTac dg indeba iuridiulad mniSvnelovani faqti.

amrigad, aRniSnuli procesualuri meganizmis ganxorcielebiT,
procesualuri darRvevebis Semowmebis mizniT, saapelacio
sasamarTlo  saapelacio saCivris  farglebSi  sabolood

fagtobrivad amowmebs faqgtisa da misi damdgeni mtkice bulebis
iuridiul -logikuri kavSiris marTebulebas. es xorcieldeba am
mtkicebulebis Seswavlis gziT, misi gamokvlevis Sedegebis
Sefasebis mizniT, rac gavlenas axdens pirveli instanciis
sasamarTlos mier gansazRvruli mtkicebis sagnis Sefasebaze.

. s. vwjkzhddCtse, wbkuHjBdr j HBCOLOjd fMiss O,
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amdenad, mtkiceb ulebas da am mtkicebulebiT dasadgen faqts

Soris iuridiul -logikuri  kavSiri uSualod dakavSirebulia

materialur ~ -samarTlebrivi normis gamoyeneba -ganmartebasa da
gamosakvlev mtkicebulebaTa Sefasebaze. am kavSiris mniSvnelobis
ugulebelyofas SeiZleba mohyves arasw ori gadawyvetilebis
gamotana.

SesaZlebelia davaskvnaT, rom saapelacio saCivris farglebSi :
apelantis mier procesualur darRvevebze miTiTebis safuZvelze,

saapelacio instanciis sasamarTlo afasebs im faqtebsa da
mtkicebulebebs, romlebic adastureben saproceso sa marTlis
normebis darRvevebs, fagtebis Sesaxeb swor msjelobaTa miRebis

mizniT. aseve TviTon iyenebs im wess, romelic aucilebelia am

faqtebis Sesaxeb swor msjelobaTa miRwevaSi, xolo uSualod am
mtkicebulebebis meSveobiT sagmeze dadgenili faqtobrivi
garemoebehlis SefasebiT iRebs saTanado daskvnebs mxareTa
uflebebisa da movaleobebis Sesaxeb.

am aspeqtSi arsebuli gansxvavebebis detaluri analizisaTvis

davubrundeT msjelobas sakasacio sasamarTlos
samarTalwarmoebis zogierT Taviseburebaze.
kerZod, sssk 404 -e muxlis pi rveli nawilis me -2 winadadebis

Tanaxmad, sakasacio sasamarTlos ar SeuZlia, Tavisi iniciativiT

Seamowmos saproceso darRvevebi, garda 396 -e muxlis pirveli

nawil is Avo qvepunqt Si mi Ti Tebuli -e aqtebisa.
mux|l i s pirvel.i nawil i s A vxinad, gsal@agacion gt i s Tane
saCivari unda  Seicavdes miTiTebas im  fagtebsa da

mtkicebulebebze, romlebic adastureben saproceso samarTlis

normebis darRvevas, Tu sakasacio saCivari saproceso normebis

darRvevas emyareba. gansaxilveli samarTlebrivi safuzveli

gansazRvravs pr ocesualuri darRvevebis Semowmebis funqcias,

romelic vlindeba mogmedebis farglebsa da samarTlebriv

SedegebSi.

zemoaRniSnuli normebis Tanaxmad, im SemTxvevaSi, Tu sakasacio

saCivari saproceso normebis darRvevas emyareba, sakasacio

sasamarTlo uflebamosilia, Tavisi iniciativiT Seamowmos

mxolod is faqgtebi da mtkicebulebebi, romlebic adastureben

saproceso darRvevebs. aRniSnuli miuTiTebs imaze, rom sakasacio

sasamarTlos ganxilvis sagani SeiZleba gaxdes mxolod iseTi

fagtebi da mtkicebulebebi, romlebic adastureben procesualur -

samarTlebrivi darRvevis faqgts.

amdenad, sakasacio sasamarTlo, aRniSnuli procesualuri

danawesebidan gamomdinare, afasebs ara mtkicebulebebs, aramed - am
mtkicebulebaTa Sefasebis marTebul obas. winaaRmdeg SemTxvevasSi
sakasacio sasamarTlos mouxdebo da im gzis Tavidan gavla

(gameoreba), rac gaiara saapelacio sasamarTlom. vfigrobT, rom
saapelacio sasamarTlos daSvebuli procesualuri darRvevebis
Semowmeba  garkveulwilad moicavs  mtkicebis  elementebis
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Sefasebas.>? am SemTxvevaSi sakasacio sasamarTloSi procesu aluri
darRvevebis Semowmebis mizans warmoadgens swori codnis miReba

im procesualur -samarTlebrivi normis darRvevis faqtis Sesaxeb,
romelic migviTiTebs sagmeze gadawyvetilebis miRebisaTvis
mniSvnelovani  materialur -samarTlebrivi faqtis (faqgtobrivi

garemoebebis) ardadgenaze an arasaTanadod dadgenaze
(procesualuri darRveva). am SemTxvevaSi didi mniSvneloba eniWeba
faqgtobriv garemoebebs, raTa sworad Sefasdes procesualuri
darRveva, radgan mxedvelobaSi misaRebia ara nebismieri darRveva,

aramed - iseTi, romelic sabo lood ukavSirdeba faqtobriv
garemoebebs.

vfigrobT, agedan gamomdinareobs sssk 393 -e muxlis me -3 nawiliT
gaTvaliswinebul: danawesi, romli s
samarTlis normebis darRveva mxolod maSin SeiZleba gaxdes
gadawyvetilebis gaugmebis safuzveli, Tu a m darRvevis Sedegad
sagmeze araswori gadawyvetileba igna

sasamarTlo praqgtikaSi xSiria SemTxvevebi, rodesac saapelacio
sasamarTlo arasworad ar iRebs mtkicebulebas, radgan miiCnevs,
rom am mtkicebulebiT ar dasturdeba konkretuli faqgti. ra Tgma
unda, aRniSnul procesualur darRvevas mohyveba araswori
gadawyvetilebis gamotana.

magaliTad, sakasacio sasamarTlom erT -erT Tavis
gadawyvetilebaSi miuTiTa, rom samogalaqo procesSi

%2 juridiul literaturaSi chobilia mtkicebis procesi Viwro da
procesualuri gagebiT, rac SeiZleba iyos mkacri da Tavisufali . magaliTad ,
germaniis  mtkicebulebaTa TeoriaSi mtkicebis  viwro  gagebaSi ig ulisxmeba
mosamarTlis praqtikuli sagmianobg romlis Sedegad mas uyalibdeba rwmena
sagmis irgvliv . rac Seexeba procesualur mtkicebas , igi SeiZleba iyos mkacrad
gansazRvruli da Tavisufali . mkacrad gansazRvruli mtkicebis procesi  niSnavs
sasamarTlos mier im fa gtebis dadgenas, romlebsac gaaCniaT sagmisaTvis
mniSvneloba . ew. Tavisufali mtkicebis dros igi ar aris SeboWili
procesualuri formiT . germaniis samogalaqo procesis Tanaxmad mtkiceba
SeiZleba daiyos or etapad:  mtkicebulebebis warmodgena  mtkicebis
saSualebe bis gamoyenebiT (der Beweisantrift da mtkicebulebebis Segroveba,
gamokvleva da Sefaseba (die Beweisaufnahme

safrangeTis mtkicebulebiTi samarTali warmoadgens avtonomiur  da sistemur
samarTlebriv warmonagmns romelsac axasiaTebs  Sereuli , materialur -
procesu aluri buneba amasTan erTad , mtkiceba aris procesualuri sagmianobag

romlis mizans warmoadgens sasamarTlos  Semecnebis obiegtis  Sesaxeb WeSmariti
codnis miReba safrangeTis  kanonmdebloba icnobs iseTi saxis mtkicebulebebs
rogoricaa mxareTa da mesameirTa axsna-ganmartebebi (la comparutionpersonelledes
parties les d&laration des tiers); mxareTa da mowmeTa werilobiTi Cvenebebi (les
attestations mowmeTaCvenebebi (la preuvetestimonial@, specialistis mier daTvaliereba
(les constatations specialistis ko nsultacia (la consultatiol; eqspertiza  (IGexpertiség;
werilobiTi mtkicebulebebi (lespreuveditt®aleg; fici  (le sermenjudiciaire).

saqarTvelos samogalago  saproceso kodegsis  mixedviT , mtkicebis process
warmoadgens sagmianoba romelsac axorcieleben mrareebi da sasamarTlo
kanoniT  dadgenili wesiTa da farglebSi . sasamarTlo mtkicebulebaTa
dasaSvebobisa da gankuTvnadobis principebis dacviT iRebs da Semdeg afasebs
maT Tavisi  Sinagani rwmenis safuZvelze , romelic unda emyarebodes maT
yovelmxriv , srul da obieqt ur ganxilvas , ris Sedegadac mas gamoaqvs daskvna
sagmisaTvis mniSvnelobis mqgonegaremoebebis arsebobis , an ararsebobis Sesaxeh
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mtkicebulebaTa saSualebebis daSvebis an amoricxvis sakiTxi unda
gadawydes im nebarTvebisa Tu akrZalvebis mixedviT, rac
gaTvaliswinebulia materialuri  normiT. sakasacio palatam
ganmarta, rom konkretuli normiT gaTvaliswinebuli iuridiuli
fagtebis (iuridiuli Semadgenlobis) Sedegad warmoSobili
urTierTobebis dasadastureblad, rac sabolood war moadgens
samarTlebrivi  normiT  gaTvaliswinebul  makvalificirebel
elementebs, aucilebelia iseTi mtkicebulebebis arseboba,
romlebic, Tundac mowmeTa CvenebebTan erToblivad utyuarad
miuTiTeben sagmisaTvis mniSvnelovan garemoebebze.

amrigad, sakasacio palatam miiCnia, rom (sssk 103 -e da 104-e
muxlebi) mtkicebulebaTa dasaSvebobis wesebis gamoyenebis dros
didi mniSvneloba eniWeba mtkicebis sagnis diferencirebas.
konkretul SemTxvevaSi iseTi faqtebis dadgena, romlebic

dakavSirebulia  uSualod moZravi nivTis = gamoTxov asTan
dakavSirebul urTierTobebTan, SeiZleba dadasturdes mowmeTa
CvenebebiT3 am SemTxvevaSi sakasacio sasamarTlo

xelmZRvanelobda aseve sssk 102 -e muxlis me -3 nawiliT, romlis

mixedviT, sagmis garemoebebi, romlebic kanonis Tanaxmad unda

dadasturdes garkveuli saxis mtkicebulebebiT, ar SeiZleba

dadasturdes sxva saxis mtkicebulebebiT. amdenad, sagmeSi sadavo

moZravi nivTis gadacemis faqtis dasadastureblad kanoni ar

ukavSirebda konkretuli mtkicebulebis arsebobas.

amdenad, Ayovel Tvi s, rodesac gasnapgaworac eso dar Rv
xdeba gadawyvetilebisaTvis mniSvnelobis mqgone garemoebebis

dadgena, sakasacio sasamarTlom unda gaaugmos gadawyvetileba da
daabrunos sagme xel ax| & kgleverdabdavZene | ad. o
rom aRniSnuli ganpirobebulia imiT, rom sakasacio sasamarTl o]

ar aris fagtebis damdgeni sasamarTlo da am SemTxvevaSi is ver

gamoikvlevs Tavidan am mtkicebulebebs da ver daadgens faqtobriv

garemoebebs.
sakasacio sasamarTlos mier fagtobrivi garemoebebis dadgenasTan
dakavSirebuli procesualuri sagmianoba gamoixateba ar a fagtebis

dadgenaSi, aramed - dasadgen fagtebze miTiTebaSi, rasac sakasacio
sasamarTlo aZlevs saapelacio sasamarTlos.

pragtikaSi aris SemTxvevebi, rodesac SeuZlebelia imis garkveva,

Tu romeli fagtebi CaTvala saapelacio sasamarTlom dadgenilad

da romeli ar gaiziara; romeli mtkicebulebebis safuZvelze
akeTebs daskvnebs. aris SemTxvevebi, rodesac sasamarTlo adgens
urTierTsawinaaRmdego faqtebs da SeuZlebelia imis garkveva, Tu

romel faqts daeyrdno. am SemTxvevaSi sakasacio sasamarTlo
TviTon gansazRvravs mtkicebi S sagans, e.i. TviTon gansazRvravs im
fagtebs, romlebic unda Semowmdes konkretuli materialur -
samarTlebrivi normis moTxovnaTa gaTvaliswinebiT. 5

3 uzenaesi sasamarTlos gadawyvetilebaTa krebulebi #as-246-577-07 (17.10.2007).
4T, liluaSvili. samogalaqo saproceso samarTali. Tb. 2005w., gv. 524.

*aseve ix. v. xrustali, kasacia samogalaqo samarTalwarmoebaSi, avtoreferati,

Th. 2004w., gv. 27.
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magaliTad, sakasacio sasamarTlom erT -erT sagmeze aRniSna, rom
igi iziarebs kasatoris mosazrebas, rom saapelacio sasamarTlos
mier gasaCivrebul gadawyvetilebaSi moyvanili faqtebi
urTierTsawinaaRmdegoa. sagme exeboda 2007 wlis 19 noembers
aRZrul sarCels, romliTac mosarCele iTxovda mopasuxisagan

Abelorus iumz 6 | A markis traqtoris misTvis d
sabolood, saapelac io sasamarTloSi sagmis ganxilvis Sedegad

saapelacio palatam miiCnia, rom sarCeli xandazmulia.

sakasacio = sasamarTlom gaiziara kasatoris mosazreba , rom

saapelacio sasamarTlos mier gasaCivrebul gadawyvetilebaSi
moyvanili faqtebi urTierTsawinaaRmdegoa.

sakasacio sasamarTlom yuradReba gaamaxvila imaze, rom
saapelacio sasamarTlom Tavdapirvelad 2003 weli miuTiTa

mopasuxis mier mesame pirisaTvis traqtoris miyidvis Tar IR ad,
xolo Semdeg ki - 2001 weli.
amasTan erTad , saapelacio sasamarTlo m miuTiTa , rom 2003 wels

mopasuxis mier sadavo traqtoris mesame pirisaTvis miyidvis faqti
imTaviTve cnobili gaxda mosarCelisaTvis.

saapelacio sasamarTlos mtkicebulebis saxiT warmoebaSi
miRebuli aqvs sisxlis samarTlis sagmeze gamotanili da kanonier
ZalaSi Sesuli gamamtyunebeli ganaCeni, romliTac dgindeba, rom
mopasuxe cnobil igna damnaSaved im gmedebisaTvis, raze c mxareebi
samoqgalaqo wesiT da oben.

amdenad, sakasacio sasamarTlom aRniSna, rom
gadawyvetilebidan zustad ar dgindeba ara marto sadavo
tragtoris gasxvisebis faqti, a ramed - dro c, rodesac mosarCelem
gaigo an unda gaego Tavisi uflebis darRvevis Sesaxeb
(sagarTvelos samogalago kodegsis 130 - muxl). amasTan ,
gasaTvaliswinebelia saqgarTvelos samoqalago kodegsis 138 -e
muxli, romlis Tanaxmad , xandazmulobis vadis dena SeiZleb a
Sewydes aseve saxelmwifo organoebisaTvis mimarTvis SemTxvevaSi.

sakasacio sasamarTlom miuTiTa, rom , zemoaRniSnulis
gaTvaliswinebiT , xandazmulobis sakiTxis garkvevisas saapelacio
sasamarTlom unda daadginos is momenti, rodesac
mosarCelisaTvis gaxda an unda gamxdariyo cnobili Tavisi
uflebis darRvevis Sesaxeb. amasTan erTad , saapelacio
sasamarTlom unda daadginos, Tu rodis mimarTa mosarCelem
policias an sxva saxelmwifo uwyebas Tavisi darRveuli uflebis
Sesaxeb. am  garemoebebis dadgenisas sasamarTlom unda
gaiTvaliswinos saqarTvelos samoglago  kodeqsis 138 -e, 130e
muxlebi.

sakasacio saCivarSi miTiTebuli garemoebebis gaTvaliswinebiT ,
sakasacio sasamarTlom yuradReba gaamaxvila mosarCelis mier
sadavo traqtoris flobis periodze (gasaTvaliswinebelia, rom
saapel acio palatam mosarCele sadavo traqtoris keTilsindisier

mflobelad miiCnia), kerZod, sakasacio saCivarSi miTiTeb ulia, rom
mas sadavo traqtori xandazmulobiT agvs SeZenili, radgan igi
xuT welze meti drois ganmavlobaSi flobs mas.

35



amasTan, sakasacio sasamarTlo m ganmarta, rom aRniSnuli
faqgtobrivi garemoebebis Semowmebisas saapelacio sasamarTlos
daskvnebi urTierTsawinaaRmdegoa, kerZod, saapelacio sasamarTlo
miuTiTebs , rom mopasuxem mosarCelisagan erToblivi
sagmianobisaTvis (SeSis dasamzadeblad) traqtori 1997 wels
waiyvana da amave dros dadgenilad 1999 wels warmoSobil davas
miiCnevs.

miuxedavad a nisa, saapelacio sasamarTlo aseve uTiTebs, rom
199495 wlebSi mosarCelem da mopasuxem wamoiwyes erToblivi
sagmianoba da 2-3 TveSi warmoeSvaT ukmayofileba, mosarCelem
mopasuxes mosTxova tragtoris ukan dabruneba, razedac
mosarCelem uari miiRo.
aRniSnuli garemoebebidan gamomdinare, saapelacio sasamarTlo
askvnis, rom mosarCele ver adasturebs sadavo nivTis 5 - wliani
flobis fagts.

amasTan mimarTebT sakasacio sasamarTlom g anmarta, rom
zemoaRniSnuli  faqtobrivi garemoebebi ar iZleva sadavo

urTierTobis iuridiuli Semowmebis saSualebas , samoqalago
kodeqsis 165 -e muxlis mixedviT.

saqarTvelos samogalago kodegsis 165 -e muxlis konteqstis
gaTvaliswinebiT , sakasacio sasamarTlom ga nmarta, rom nivTis
floba ar ukavSirdeba mis fizikur pyrobas. mosarCelis
nilobelobis uflebis darRvevad miCneul unda ignes IS momenti,

rodesac  mopasuxem uari ganacxada sadavo tragtoris
mosarCelisaTvis dabrunebaze. amdenad, mopasuxisaTvis sadavo
tragtoris ga dacema im mizniT, rom erToblivi sagmianobis Sedegi

miRweuliyo mosarCelis tragtoris meSveobiT, ar niSnavs
mosarCelis mier nivize mflobelobis Sewyvetas.

saapelacio sasamarTlo m daadgi na, rom mosarCele aris
sadavo nivTis keTilsindisieri mflobeli. sakasac io sasamarTlom

miiCnia, rom  saapelacio sasamarTlom amasTan erTad unda
daadginos aRniSnuli flobis (da ara pyrobis) uwyveti drois

manZili, da am dros unda gaiTvaliswinos samoqgalago kodeqsis
1507e muxlis me -4 nawili, romlis Tanaxmad , xandazmulobiT
sakuTrebis SeZenis vada aiTvleba 1993 wlis 23 ivlisidan.

amasTan erTad gasaTvaliswinebelia Semdegi garemoeba:

saapelacio sasamarTlom daadgina, rom mesame piri (romelmac
mopasuxisagan SeiZina sadavo traqgtori) ar aris keTilsindisieri

mflobeli, radgan man icoda , I om gamsxvisebeli ar iyo mesakuTre.

im SemTxvevaSi, Tu saapelacio sasamarTlo dadgenilad miiCnevs
xandazmulobiT mosarCelis mier nivTze sakuTrebis SeZenis faqts,

ar unda ignes gamoyenebuli saqarTvelos samoqgalago kodeqsis 160 -
e muxli, radgan am SemTxvevasSi ars ebobs sakuTrebis uflebisa da

ara - keTilsindisieri flobis xelyofa. (ivaraudeba, rom
keTilsindisierad flobs nivTs s , Vvisac ara aqvs flobis
ufleba, magram am faqtis mimarT is keTilsindisieria). 56

%6 #as -878109608; 10. 04. 2009 w.
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rogorc vxedavT, apelaciaSi procesualur -samarTlebrivi
regulac iuri  funqciis farglebi gamoixateba imaSi, rom
sasamarTlos SeuZlia , Seamowmos ara marto procesualuri
darRvevebi, roml ebiTac dasturdeba materialur -samarTlebrivi
fagtis dadgenasTan dakavSirebuli procesualuri  wesebis
darRvevebi, aramed apelantis miTiTebis safu Zvelze TviTon
gamoikvlios mtkicebulebebi da daadginos sagmisaTvis
mniSvnelovani  faqtobrivi garemoebebi. agedan gamomdinare :

saapelacio sasamarTlos SeuZlia , ar gadaagzavnos sagme ukan da
TviTon gadawyvitos igi (sssk 385 -e muxlis me -2 nawili).

sakasacio sas amarTlos, Tu sakasacio saCivari eyrdnoba
procesualur darRvevebs, SeuZlia , ganixilos faqtebi da

mtkicebulebebi procesualuri darRvevebis arsebobis Sesaxeb
(magaliTad, Seamowmos mtkicebulebiTi fagtebis dadgenasTan

dakavSirebuli garemoebebis marTebuleba), rac warmoadgens
erTaderT SemTxvevas, rodesac da rasTan mimarTebiTac sakasacio
sasamarTlos  SeuZlia ,  miiRos  garkveuli  mtkicebulebebi.

sakasacio sasamarTlo uSualod ar afasebs im mtkicebulebebs,

roml ebiTac dgindeba mTavari, saZiebeli faqtebi (faqgtobrivi
garemoebeh), aramed afasebs im faqtebsa da mtkicebulebebs,
roml ebiTac dasturdeba fagtobrivi garemoebebis dadgenasTan
dakavSirebuli  procesualuri darRvevebi, rac migviTiTebs

kasaciaSi procesualur -samarTlebrivi regulaciur I fungciis
farglebze.

agedan gamomdinare, mTavari da gadamwyveti aris is, rom
procesualuri darRvevebis dadasturebis SemTxvevaSi aucilebeli

xdeba im procesualuri mogmedebebis ganxorcieleba, rac
sabolood mimarTulia sagmisaTvis mniSvnelovani faqtebis
dadgenisaken. am SemTxvevaSi sakasacio sasamarTlo augm  ebs
gadawyvetilebas (ganCinebas) da abrunebs sagmes xelaxla
gansaxilvelad, rac migviTiTebs samarTlebrivi Semowmebis
Sedegze.

Ddaskvnis saxiT SeiZleba aRiniSnos, rom gasaCivrebuli
gadawyvetilebis Semowmebisas  saapelacio da  sakasacio
sasamarTloebi gansxvavde bian faqtobrivi garemoebebis Semowmebis
procesualur -samarTlebriv aspeqtSi, rac vlindeba procesualur -
samarTlebrivi normebis regulaciuri funqciis farglebsa da

Semowmebis SedegebSi.

1.3. procesualur  -samarTlebrivi normebi, rogorc sakasacio
sasamarTlos mier f agtobrivi garemoebebis Semowmebis
ganmsazRvreli kriteriumi

wina paragrafSi Cven ganvixileT saapelacio da sakasacio
sasamarTloebis mier gasaCivrebuli gadawyvetilebis Semowmebis
zogierTi  Tavisebureba, romelic vlindeba procesualur -
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samarTlebriv aspeqtSi. am sakiTxebis SedarebiT Cven vecadeT,
gamogvevlina zogierTi iseTi Tavisebureba, romelic, vfigqrobT,
dagvexmareba sakasacio sasamarTloSi faqtobrivi garemoebebis
mniSvnelobis problematikasTan miaxloebaSi.

upirveles yovlisa, unda aRiniSnos, rom rogorc materialur -
samarTlebrivi, aseve me -2 paragrafSi Cven mier ganxiluli
procesualur -samarTlebrivi mxareebis Semowmebisas didi
mniSvneloba eniWeba faqtobriv garemoebebs. magram faqtobrivi
garemoebebis mniSvneloba sakasacio sasamarTloSi vlindeba maTi
Semowmebis Tavisebureb aSi, rac ganisazRvreba procesualur -
samarTlebrivi kriteriumebiT.

gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris Semowmebisas

sakasacio sasamarTlo ar aris SezRuduli materialur -
samarTlebrivi mxaris SemowmebiT, kerZod: sakasacio sasamarTlo
valdebulia, Sea  mowmos aramarto materialur -samarTlebrivi
normis is darRvevebi, romlebzec uTiTebs kasatori, aramed -
isinic, romlebzec kasatori ar uTiTebs.

amdenad, sakasacio sasamarTlos mier gadawyvetilebis
samarTlebrivi Sefasebisas didi mniSvneloba eniWeba
samarTlebrivi Sefasebis obieqtis gansazRvras, romlis gareSec

SeuZlebelia, warmovidginoT gadawyvetilebis samarTlebrivi

kuTxiT Semowmeba. es obieqti aris sagmisaTvis mniSvnelovani
faqgtebi, romelTa gansazRvris procesi warmoadgens
samarTalSefardebis gadasinjvis saWiro etap s. faqtobrivad
sakasacio sasamarTlom, iuridiuli silogizmis Tanaxmad, unda
Seamowmos: iuridiulad ramdenad mniSvnelovani faqtia dadgenili;

ramdenad sworad igna moZiebuli da ganmartebuli materialur -
samarTlebrivi norma da, agedan gamomdinare, ramdenad Seesabam eba
faqti saapelacio sasamarTlos mier gamoyenebul materialur -
samarTlebriv normaSi mocemuli qcevis wess; da bolos, ramdenad

sworad igna gansazRvruli iuridiuli Sedegi.

Cveni azriT, didi mniSvneloba eniWeba aramarto am elementebis
gamoyofas, aramed, rogor ucn auradac unda gveCveneb odes, maT
logikur mimdinareobas , rac ganpirobebulia sakasacio
sasamarTlos institutiT. sakasacio saCivris obieqts warmoadgens
gasaCivrebuli, kanonier ZalaSi Seusvleli saapelacio
sasamarTlos gadawyvetileba (ganCineba), romlis kanoniereb as
amowmebs sakasacio sasamarTlo. amdenad, sakasacio sasamarTlos
winaSe dgas ara faqgtebi, normebi da a.S., aramed - gasaCivrebuli
gadawyvetilebiT (ganCinebiT) gadawyvetili (dadgenili) Sedegi. am
SemTxvevaSi sakasacio sasamarTlom sakasacio saCivris farglebS I,
unda Seamowmos, Tu ramdenad kanonis moTxovnaTa dacviT mivida
saapelacio sasamarTlo am Sedegamde. zustad aRniSnuli procesi
xasiaTdeba gadawyvetilebis Semowmebis logikuri mimdinareobiT,

rac damaxasiaTebelia sakasacio samarTalwarmoebisaTvis da

romlis aRwer  ac ukavSirdeba sakasacio sasamarTloSi fagtobrivi
garemoebebis mniSvnelobis arsis gansazRvras. am mxriv , Mmetad
sainteresoa sakasacio sasamarTlos mier gadawyvetilebis miRebis

meTodika, romelic uzrunvelyofs swori gadawyvetilebis miRebas.
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sakasacio sasamarTlo gadawyvetilebis kanonierebis Semowmebis
dros faqgtobrivad amowmebs samarTalSefardebas, rac SeiZleba
warmovidginoT rogorc erTiani procesi, romelic Sedgeba

urTierTdakavSirebuli elementebisagan. imisaTvis, raTa

konkretuli faqti miviCnioT iuridiuli mniSvnelobis mgone
fagtad, igi unda Sefasdes konkretuli materialur -samarTlebrivi
normis meSveobiT, materialur -samarTlebrivi moTxovnisa Tu

Sesageblis gaTvaliswinebiT, rac ukavSirdeba mtkicebis sagnis
gansazRvris sakiTxebs. es ukve miuTiTebs am procesSi ori
elementis - fagtobrivisa da samarTlebrivis arsebobis
aucileblobaze.

rogorc ukve iyo aRniSnuli, sakasacio saCivris obieqts
warmoadgens gasaCivrebuli gadawyvetileba, magram ar unda
dagvaviwydes, rom sakasacio saCivris mizans warmoadgens uSualod
materialur ~ -samarTlebrivi urTierTobis gadawyveta. sakasacio
saCivris obiegtidan da miznidan ukve gamomdinareobs sakasacio
sasamarTlos Semowmebis obieqti Tavisi viwro gagebiT, romlis
Tanaxmad, sakasacio sasamarTlos mier saapelacio sasamarTlos
gadawyvetilebis kanonierebis Semowmebis obiegts warmoadgens ara
samarTlebrivi norma, aramed - saapelacio sasamarTlos mier
dadgenilad cnobili da gadawyvetilebisaTvis mniSvnelobis mgone
faqtobrivi garemoebebi. 7

magram, rodesac sakasacio sasamarTlo amowmebs faqtobrivi
garemoebebis iuridiul mxares, e.i. maT Sesabamisobas konkretul
materialur ~ -samarTlebriv normasTan, vfigrobT, rom mxolod am
fagtobrivi garemoebebis arseboba ar aris sakmarisi normiT
gansazRvruli urTierTobis mimarT subsumirebisaTvis. vfiqrobT,

rom am SemTxvevaSi Sesamowmebelia, erTi mxri v, Tu romeli
faqgtobrivi garemoebebis safuZvelze gamoitana gadawyvetileba
saapelacio sasamarTlom da, meore mxriv, romeli fagtobrivi
garemoebebis safuZvelze amyarebda mxare moTxovhasa Tu
Sesagebels. vfigrobT, rom Semowmebis aRniSnuli  wesiT
uzrunvelyofilia ma terialur -samarTlebrivi normis SerCevis
siswore.

amdenad, migvaCnia, rom gadawyvetilebis kanonierebis Semowmebis
dros sakasacio sasamarTlom ar SeiZleba, ar gaiTvaliswinos
materialur ~ -samarTlebrivi moTxovna da Sesagebeli 58

*"aseve ix. T. liuaSvili, miTiTebuli naSromi, gv. 526.
8 sarCelisa da Sesageblis cneba ar aris mocemu li sagarTvelos samogalago
saproceso kodeqsiT, maT erTian cnebas aseve ar iTvaliswinebs iuridiuli

literatura.

magram iuridiul literaturaSi gavrcelebuli mosazrebis Tanaxmad sarCelsa

da Sesagebels gaaCniaT  materialur -samarTlebrivi da  procesualur -
samarTlebriv i mxareebi, romlebic rogorc sarCelSi, aseve SesagebelSi cal -
calke ar arseboben da warmoadgenen uflebis dacvis erTian instituts.

miuxedavad amisa, unda aRiniSnos, rom rogorc sarCeli, aseve Sesagebeli erT
SemTxvevaSi SeiZleba ganxilul ignes rogorc procesualu r -samarTlebrivi
movlena, meore SemTxvevaSi _ materialur -samarTlebrivi movlena. gadamwyvet
mniSvnelobas iZens sakiTxi imis Sesaxeb, Tu misi romeli aspeqtis
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magaliTad, erT  -erT Tavis gadawyveti  lebaSi uzenaesma
sasamarTlom miuTiTa, rom sssk 393 -e muxlis me -2 nawil i s fiao
gvepungtis Tanaxmad, samarTlis normebi darRveulad iTvleba, Tu
sasamarTlom ar gamoiyena kanoni, romelic unda gamoeyenebina.
kerZod, saapelacio sasamarTlom miiCnia, rom mosarCelis m Tavar
moTxovnas warmoadgens misi arasrulwlovani Svilebis aw
gardacvliis qgonebaze memkvidred da mesakuTred cnoba.
mopasuxes warmoadgenda anderZismieri memkvidre. mosarCele aseve
iTxovda anderZis baTilad cnobas. saapelacio sasamarTlom

miiCnia, rom mosarCeli s moTxovna usafuZvloa, radgan sssk 102 -e
muxlis pirveli nawilis Tanaxmad, ver daadastura anderZis

baTiloba. sakasacio sasamarTlom gaaugma  gasaCivrebuli
saapelacio sasamarTlos ganCineba da sagme daabruna xelaxla
gansaxilvelad Semdegi motiviT: miuxedavad imi sa, rom kasatori
(mosarCele) ver adasturebda procesualur darRvevebs saapelacio

sasamarTlos mier anderZis baTilad cnobaze wuaris Tgmis

nawilSi, sakasacio sasamarTlom miuTiTa, rom saapelacio
sasamarTlom ar gamoiyena saqarTvelos samoqgalaqo kodeqsis 1371 -e
muxl i, romlis Tanaxmad, mamkvidreblis Svilebs, mSoblebsa da

meuRles, anderZis Sinaarsis miuxedavad, ekuTvniT savaldebulo

(procesualur -samarTlebrivi Tu materialur -samarTlebrivi) gaTvaliswinebas
mohyveba iuridiuli Sedegi.

sarCelis materialur -samarTlebrivi mxare (sadavo samarTlebrivi moTxovna
mopasuxisadmi) mTlianad emTxveva sarCelis erT -erT elements, romelsac
sarCelis sagani ewodeba ( T. liluaSvili. samogalago saproceso samarTali. T.

2005, gv. 271) xolo materialur -samarTlebri vi Sesagebeli warmoadgens im
materialur ~ -samarTlebriv  fagtebze  miTiTebas, romlebic  gamoricxaven

sasarCelo moTxovnis dakmayofilebas.

mokled SevCerdebiT Sesageblis procesualur mxareze. germaniis samoqgalago
procesi ganasxvavebs formaluri Sesageblis wardgenasa da Setyobinebas
sasamarTloSi Tavis dacvis (ganzraxvis) Sesaxeb. kerZod, 276 -e paragrafis
pirveli nawilis pirveli winadadeba ukavSirdeba sasamarTloSi Tavis dacvis
(ganzraxvis) Sesaxeb SetyobinebisaTvis gaTvaliswinebul vadas, xolo amave
muxlis pirveli nawili s me2 winadadeba ukavSirdeba Sesageblis wardgenis
vadas.

germaniis samogalago saproceso kodeqsisagan gansxvavebiT, saqarTvelos
samogalaqo saproceso kodegsi ar icnobs sasamarTloSi Tavis dacvis
(ganzraxvis) Sesaxeb Setyobinebis instituts. sagarTvelos samoga lago
saproceso kodegsis 201  -emuxlisme -2 nawi lis figd gvepunqgtis Tanaxmad,
werilobiT pasuxSi unda mieTiTos, cnobs Tu ara mopasuxe sarCels da ra
nawilSi, aseve amave kodegsis 373 -e muxlis pirveli nawilis Tanaxmad,

saapelacio saCivarze SesagebelSi aRniSnuli unda iyos, eTanxmeba Tu ara mxare
saapelacio saCivris moTxovnebs. mocemuli danawesebi garkveul - wilad
miuTiTebs mopasuxis mier sarCelisagan (saapelacio saCivrisagan) Tavdacvis
ganzraxvaze, magram es danawesebi formaluri Sesageblis arsebiTi nawili a da
ara - damoukidebeli wesi, romelsac axasiaTebs vadebisa da Seusruleblobis

Sedegebi (magaliTad, rac damaxasiTebelia germaniis samogalago saproceso
kodegsisaTvis).
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wili, romelic unda iyos im wilis naxevari, rac TiToul maTgans

kanoniT memkvidreobis dros ergeboda (savaldebulo wili). amave
kodeqgsis 1372 -e muxlis Tanaxmad, savaldebulo wilis moTxovnis
ufleba warmoiSoba samkvidros gaxsnis momentidan. aseTi
moTxovnis ufleba gadadis memkvidreobiT.

agedan gamomdinare, sakasacio sasamarTlom ganmarta, rom kanonis
gamoyenebisa da ganmartebis dros sasamarTlo ar aris SezRuduli
mxareTa miTiTebebiT. sasamarTlom, upirveles yovlisa, unda
daadginos, mosarCelis ZiriTad moTxovnasTan mimarTebiT dairRva

Tu ara misi materialur -samarTlebrivi ufleba, konkretuli davis
gaTvaliswinebiT - memkvidred da mesakuTred cnoba. >°

moyvanili  magaliTi miuTiTebs imaze, rom saapelacio sasamarTlom

ar gamoiyena kanoni, romelic unda gamoeyenebina, ar gaiTvaliswina

is, rom mosarCelis moTxovna SesaZlebelia dakmayofilebuliyo
samkvidrodan savaldebulo wilis nawilSi, rac unda ganexila

saapelacio sasamarTl 0S.

am SemTxvevaSi Tavs uflebas mivcemT , aRvniSnoT, rom sasarCelo
moTxovnisa da Sesageblis Semowmebas gaaCnia ori saxe _ pirdapiri

da arapirdapiri. pirvel - rodesac sasamarTlo uSualod
amowmebs  sasarCelo moTxovnis  safuzZvlianobas  (pirveli
instanciis sasama rTlo) da meore - rodesac sasamarTlos

Semowmebis uSualo obieqgtia ara sasarCelo moTxovna, aramed -
sasamarTlo gadawyvetileba (ganCineba) (saapelacio da sakasacio
instanciis sasamarTloebi). am ukanasknel SemTxvevaSi saapelacio

da sakasacio sasamarTloebi erTma neTs emsgavseba.

amdenad, aRniSnuli sasamarTloebi uSualod ar amowmeben
sasarCelo moTxovnasa Tu Sesagebels, magram gasaCivrebuli
gadawyvetilebis Semowmebis mizani sabolood mimarTulia
materialur ~ -samarTlebrivi safuZvlianobis Semowmebisaken.
miviCnevT, rom zu stad am fagtobrivi garemoebebis Semowmebis
arapirdapir saxes warmoadgens saapelacio  sasamarTlos
gadawyvetilebis (ganCinebis) samarTlebrivi Semowmeba sakasacio
wesiT. sakasacio instanciis sasamarTlos sasarCelo moTxovnisa

Tu Sesageblis safuzZvlebTan damokideb ulebas gaaCnia sakmao
mniSvneloba dasaSvebi da dasabuTebuli pretenziis (Sedavebis)
institutisa da samarTlebrivi Sefasebis obieqtis

gansazRvrisaTvis.

amdenad, zemoaRniSnulis gaTvaliswinebiT SesaZlebelia
davaskvnaT, rom gadawyvetilebis Semowmebis samarTleb rivi
procesi SeuZlebelia, warmovidginoT faqgtobrivi garemoebebis
analizis gareSe. magram yovelive es ukavSirdeba sakasacio
tegnikas, romelic Sedgeba sxvadasxva meganizmebisagan. 60

romeli  kriteriumebi gansazRvravs sakasacio instanciis
sasamarTlos damokideb  ulebas fagtobriv garemoebebTan?

¥ sagarTvelos  uzenaesi sasamarTlos ganCineba #as -5940807, 12.09.07w.
®G.CanivetL 60ogr ani sation intern -deel |®@hborhodesa de cassation f a\
jurisprudence? , La Cour de cassationléti@orationdu droit, Economica, 2004, p. 3
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upirveles yovlisa, vfigrobT, saintereso igneba ganvixiloT

prezumfciis  sivrceSi  arsebuli  faqtobrivi  garemoebebis
Semowmebis zogierTi sakiTxi (dawv. ix. $ 3.2). sssk 407 -e muxlis me -
2 nawil is Tanaxmad saapelacio sasamarTlos m ler damtkicebulad
cnobili  faqtobrivi garemoebebi savaldebuloa sakasacio
sasamarTlosaTvis, Tu wamoyenebuli ar aris dasaSvebi da
dasabuTebuli pretenzia

gansaxilveli normiT faqtiurad ganisazRvreba erT SemTxvevaSi

saapelacio sasamarTlos mier dadgenilad miCneu li fagtebi,
xolo meore SemTxvevaSi am faqtebis dadgenis procesTan
dakavSirebuli sakiTxebi (ix. Tavi 3 da 4).

im SemTxvevaSi, roca kasators ara aqvs Setanili dasaSvebi da
dasabuTebuli pretenzia (Sedaveba), sakasacio sasamarTlo
amowmebs ara am faqtobrivi gar emoebebis dadgenis marTebulebas,
aramed - mis materialur -samarTlebriv normasTan Sesabamisobas.
sawinaaRmdegos damtkicebamde (rac  SesaZlebelia  mxolod
dasaSvebi da dasabuTebuli pretenziiT (SedavebiT), ivaraudeba,

rom sagmisaTvis iuridiulad mniSvnelovani faqt obrivi
garemoebebi  dadgenilia sworad (prezumfcia), magram ar
ivaraudeba, rom isini iuridiulad mniSvnelovania da is, rom maT

mohyveba sasamarTlo gadawyvetilebiT dadgenili Sedegi.

es garkveul gavlenas axdens saapelacio sasamarTlos
gadawyvetilebis  kanonierebi s Semowmebis iuridiul -tegnikur
mxareze. sakasacio sasamarTlom yovelTvis unda Seamowmos
saapelacio sasamarTlos gadawyvetilebaSi moyvanili garemoebebi,

maTi iuridiuli mniSvnelobis gaTvaliswinebiT, xolo am
SemowmebiT miRebulma Sedegebma SeiZleba gansazRvros, Tu
saapelacio sasamarTlos gadawyvetilebaSi moyvanili garemoebebi
ramdenad aris dasaSvebi da dasabuTebuli pretenziis (Sedavebis)

obieqti, am ukanasknelis arsebobis SemTxvevaSi.

amdenad, gansaxilveli prezumfciis  Sinaarsi gamoixateba
saapelacio sasamarTlos mi er dadgenilad cnobil, iuridiulad
mniSvnelovan faqtebSi, romlis winaaRmdeg kasators ar Seutania
dasaSvebi da dasabuTebuli pretenzia (Sedaveba).

agedan gamomdinare SesaZlebelia davaskvnaT, rom dasaSvebi da
dasabuTebuli pretenziis (Sedavebis) obieqts warmoadg ens
saapelacio sasamarTlos mier dadgenilad cnobili, iuridiulad

mniSvnelovani faqgtebi.

magaliTad, erT  -erT ganCinebasSi saqarTvelos uzenaesma
sasamarTlom miuTiTa, rom sssk 407-e muxlis me -2 nawilis
Tanaxmad, kasators warmodgenili aqvs dasaSvebi da dasabuTebu li
pretenzia. sakasacio sasamarTlom ganmarta, rom konkretul
SemTxvevaSi dasaSveb da dasabuTebul pretenziaSi igulisxmeba
miTiTeba im procesualur darRvevebze, romlebic dauSva
saapelacio sasamarTlom sagmis ganxilvis dros, ramac ganapiroba

faqgtobrivi garemoebe bis arasworad Sefaseba da samarTlebriv -
materialuri normis arasworad gamoyeneba an ganmarteba. davis
sagans warmoadgenda xanZris Sedegad miyenebuli  zianis
anazRaureba.
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sakasacio sasamarTlom ganmarta, rom saxanZro dacvisa da xanZris
avtomaturi qrobis gaumar Tavi sistemebis arsebobis SemTxvevaSi
saapelacio sasamarTlos unda daedgina mizezobrivi kavSiri

aRniSnul gmedebasa da damdgar zians Soris, kerZod, gavrcelda

Tu ara xanZari dazaralebuli organizaciis teritoriaze
saxanZro dacvisa da fndAsponklmatug robssd0 xanZr i s 8
sistemis gaumarTaobis gamo da mopasuxe organizaciis teritoriis

farTis gaTvaliswinebiT, zemoaRniSnuli sistemis gamarTulad

muSaobis  SemTxvevaSi gavrceldeboda  Tu ara  xanZari
dazaralebuli organizaciis teritoriaze. am sakiTxis gasarkvevad

sagmeSi arsebuli masalebi ar iyo saTanadod Sefasebuli.

agedan gamomdinare, sakasacio sasamarTlom ganmarta, rom
aucilebelia  ganisazRvros mizezobrivi  kavSiri  mopasuxis
gmedebasa da damdgar Sedegs Soris, rac gaTvaliswinebulia
saqarTvelos samoqalaqo kodegsis 992 -e muxliT, romlis Tanaxmad,
piri, romelic sxva pirs marTlsawinaaRmdego, ganzraxi an
gaufrTxilebeli mogmedebiT miayenebs zians, valdebulia,
aunazRauros mas es ziani, e.i. movalis gmedeba unda iyos ara
marto braleuli da marTlsawinaaRmdego, aramed ziani unda iyos

am gmedebiT gamowveuli uSualo Sedegi. amdenad, gansaxilveli
normiT aseve igulisxmeba piris umogmedoba, romlis Sedegad sxva

pirs miadga ziani. 61

vfigrobT, rom ufro dawvrilebiT unda mimovixiloT, Tu ra

procesualur darRvevebs moicavs dasaSvebi da dasabuTebuli

pr etenziis (Sedavebis) instituti.

aRniSnuli instituti SeiZleba miuTiTebdes im faqtebsa da
mtkicebulebebze, romlebic adastureben saproceso samarTlis
normebis darRvevebs.

amasTan erTad, wina paragrafis Sedegebis gaTvaliswinebiT,

Sei Zl eba AfgavsSal oToocteswuwmil miri Agrar Rvevebiod d
ufro zustad ganvmartoT dasaSvebi da dasabuTebuli pretenziis
(Sedavebis) arsi. kerZod, am pretenziaSi igulisxmeba miTiTeba im
fagtebsa da mtkicebulebebze, romlebic adastureben saproceso
samarTlis normebis darRvevebs, rac gamoixateb a saapelacio
sasamarTlos mier pirveli instanciis sasamarTlos gamokvleul
mtkicebulebaTa araswor SefasebaSi, romelic, rogorc aRvniSneT,

SeiZleba moicavdes mtkicebis procesis yvela elementis
Semowmebas; aseve im procesualuri wesis Semowmebas, romelsac
saapdacio sasamarTlo iyenebs mtkicebulebaTa gamokvleva -
Sefasebisas fagtobrivi garemoebebis Sesaxeb swor msjelobasa da

maT dadgenaSi.

sakasacio sasamarTlos gadasaxedidan Cans, rom Semowmebis
aRniSnuli elementi xasiaTdeba garkveuli TaviseburebiT, rac
mdgomareobs imaSi, rom sakasacio sasamarTlos, kasatoris mier
miTiTebuli darRvevebis dadasturebis SemTxvevaSi (romelic
ukavSirdba sabolood fagtobrivi garemoebebis arasworad
dadgenas), TviTon ar SeuZlia figamoasworos Sec

®1 sagarTvelos uzenaesi sasamarTlos ganCineba # as -1363158805, 29.06.06w.

43



SemTxvevaSi didi mniSvneloba en iWeba sakasacio sasamarTlos
miTiTebebs, romlebsac igi aZlevs saapelacio sasamarTlos (ix. $
5.3).

magram migvaCnia, rom didi pragtikuli mniSvneloba eniWeba im
kriteriumebs, romlebic gansazRvravs sakasacio sasamarTlos mier
gasaCivrebuli  gadawyvetilebis  pr ocesualuri  darRvevebis
Semowmebis specifikas. sabolood am specifikiT ganisazRvreba
dasaSvebi da dasabuTebuli pretenziis institutis farglebi.
unda aRiniSnos, rom sakasacio sasamarTlos mier gasaCivrebuli

gadawyvetilebis procesualuri darRvevebis Semowmebisas
mniSvnelovania, am aspeqtSi sakasacio sasamarTlos
uflebamosileba gaimijnos faqtebis damdgeni sasamarTlos
uflebamosilebisagan (ix. $ 1. 2).

amdenad, dasaSvebi da dasabuTebuli pretenziis wardgenisas,
zogierT SemTxvevaSi, samarTlisa da faqgtis sakiTxebis
erTmaneTisagan gamijvna Semowmebis procesSi garTulebulia.
dasaSvebi da dasabuTebuli pretenziis moTxovnaTa zusti dacviT,
sakasacio sasamarTlom SesaZlebelia, Seafasos saapelacio
sasamarTlos  mier  ganxorcielebuli  mtkicebis  procesi
(mtkicebulebis dasaSveboba, ga  nkuTvnadoba, Sefaseba da a.S.) (ix. $
4.3.3.)magram igi uSualod ar afasebs mtkicebulebebs da ar adgens
faqtebs. amasTan erTad, vfigrobT, rom procesualuri darRvevebis
Semowmebisas sakasacio sasamarTlom ar unda Seafasos iseTi
mxareebi, romlebic exeba mosam arTlis Sinagan rwmenas (ix. $ 4.1),
ris safuZvelzec saapelacio sasamarTlos mosamarTleebma
Seafases konkretuli mtkicebulebebi. e.i. sakasacio sasamarTlo
procesualuri darRvevebis WrilSi afasebs im samarTlebrivi
kriteriumebis sworad gamoyenebasa da gagebas, rac gansazRvrulia
procesualuri wesebiT, logikis kanonebiTa da praqtikuli
gamocdilebiT, rac, vfiqrobT, warmoadgens mosamarTlis Sinagani
rwmenis Camoyalibebis winapirobebs.
aRniSnuli  procesualur -samarTlebrivi darRvevebis Semowmebam
SesaZlebelia, gavlena moax dinos mtkicebis sagnis gansazRvraze.
amgvarad, dasaSvebi da dasabuTebuli pretenziiT kasatori
SeiZleba ukmayofilebas gamoTqvamdes saapelacio sasamarTlos
mier mtkicebis sagnis arasworad gansazRvraze. magram, rogorc
cnobilia, mtkicebis sagans Seadgens rogorc mosarCelis, aseve -
mopasuxis mier miTiTebuli materialur -samarTlebrivi
mniSvnelobis faqtebi. SesaZlebelia iseTi SemTxvevac, rodesac
kasatori uTiTebs im procesualur darRvevebze, romlebic
daSvebulia ara Tavisi, aramed - procesualuri mowinaaRmdegis, e.i.
gamgvebuli mxaris konkretul procesualur mogmedebebTan
dakavSirebiT. ra Tgma unda, am SemTxvevaSi mogmedebs principi,
romlis Tanaxmad, pirma SeiZleba moiTxovos Tavisi da ara -
sxvisi darRveuli an sadavo uflebis dacva (sssk me -2 muxlis
pirveli nawilis me -2 win adadeba).
agedan gamomdinare, Cven migvaCnia, rom dasaSvebi da dasabuTebuli
pretenzia TviTon moiTxovs Semowmebas, e.i. sakasacio sasamarTlo
amowmebs aramarto imas, Tu ramdenad uTiTebs da asabuTebs
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kasatori procesualur darRvevebs, aramed L imasac, Tu ramden ad
agvs kasators am  konkretul  procesualur -samarTlebriv
darRvevebze miTiTebis safuZveli.

zustad am SemTxvevaSi sakasacio sasamarTlos winaSe dgeba
mtkicebis tvirTis ganawilebis sakiTxi, romlis gaTvaliswineba

aucilebelia ara marto faqtobrivi garemoebebis swor ad
dadgenisaTvis, aramed, zogadad, Tanasworuflebianobis principis
uzrunvelsayofad (ix. $4.4)).

am SemTxvevaSi mniSvneloba eniWeba sakasacio sasamarTlos mier
dasaSvebi da dasabuTebuli pretenziis arsis mTlianobaSi
gaazrebas im miznebis gaTvaliswinebiT, rasa c am pretenziiT
isaxavs kasatori misi ganxilvis Sedegebis CaTvliT.
aRniSnuli procesi mogvcems SesaZleblobas, davinaxoT, Tu
miTiTebuli procesualuri darRvevebis Sedegad sabolood
romeli faqgtobrivi garemoebebis dadgenasTan mimarTebiT iyo
daSvebuli Secdomebi d a mxareTa uflebebisa da movaleobebis
Sesaxeb rogori daskvnebis gakeTebis SesaZleblobas mogvcemda
maTi dadgena, Tu es Secdomebi ar igneboda daSvebuli. zustad es
codna, romelic migviTiTebs mxareTa materialur -samarTlebriv
uflebebsa da valdebulebebze, dagvexma reba imis gansazRvraSi, Tu
ramdenad gaaCnia kasators mis mier warmodgenil pretenziaSi
asaxul procesualur darRvevebze miTiTebis SesaZlebloba.

rogorc ukve aRiniSna , Sssk-is 393-e muxlis me -2 nawiliT
mocemulia kanonis darRvevis saxeebi. aRniSnuli darRveve bi,
romlebic gamoixateba sasamarTlos mier kanonis argamoyenebasSi,
romelic unda gamoeyenebina; kanonis gamoyenebaSi, romelic ar
unda gamoeyenebina da kanonis araswor ganmartebaSi, miuTiTebs
silogizmiT arsebuli wanamZRvrebis ararsebobaze an
arasaTanadod gage baze (ix. $ 2.3). gavrcelebuli mosazrebis
Tanaxmad kanonis im darRvevis arsebobisas, rodesac sasamarTlom
ar gamoiyena kanoni, romelic unda gamoeyenebina, igulisxmeba is
SemTxveva, rodesac sasamarTlo gadawyvetilebaSi saerTod ar
aris miTiTebuli kanoni. kanon is darRvevis meore saxesTan gvaqvs
sagme, rodesac sasamarTlom gamoiyena kanoni, romelic ar unda
gamoeyenebina, rac gulisxmobs faqtobrivi garemoebebis araswor
kvalifikacias. rac exeba darRvevis mesame saxes, romelic
gamoixateba kanonis araswor ganmartebaSi, igulisxmeba
SemTxvevebi, rodesac sasamarTlo iyenebs kanons, romelic unda
gamoeyenebina, magram arasworad esmis am kanonis azri da
Sinaarsi. 62

savsebiT viziarebT aRniSnul ganmartebas, magram aseve
aRvniSnavT, rom kanonis zemoaRniSnuli danawesiT gansazR vruli
kanonis darRvevis saxeebis swori daxasiaTeba SeuZlebelia
fagtobriv. garemoebebTan kavSiris gareSe, rac iuridiuli
silogistikis aucilebeli wanamZRvaria.

2y, xrust ali. kasacia samogalagqo samarTalwarmoebaSi. disertacia iuridiul
mecnierebaTa kandidatis samecniero xarisxis mosapoveblad, 2004, gv. 112 -114
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kanonis darRvevis saxe, rac gamoixateba kanonis ar
gamoyenebaSi, romelic unda gamoeyenebina sasam arTlos, SeiZleba
gamoiwvios sxvadasxva samarTlebrivi Sedegebi da, Sesabamisad,

sxvadasxvagvarad aisaxos sakasacio sasamarTlos
gadawyvetilebaSi (ganCinebaSi). yovelive es ukavSirdeba imas, Tu
ra Sinaarsi T aris datvirTul:i Akanoni s ar gamoy

sit uaciaSi. am SemTxvevaSi mniSvneloba eniWeba erT SemTxvevaSi
imas, Tu ramdenad sworad igna gansazRvruli fagtobrivi situacia
da meore SemTxvevaSi, ramdenad swori Sedegi dadga gasaCivrebuli
gadawyvetilebiT (ganCinebiT) (ix. $5.1.).
rac See xeba kanonis darRve vis meore saxes _ gamoiyena kanoni,
romelic ar unda gamoeyenebina, unda aRiniSnos, rom es is
SemTxvevaa, rodesac arasworad ganxorcielda subsumireba.
arasworad moxda konkretuli faqtobrivi situaciis, rogorc
meoradi wanamZRvris misadageba normatiul (mTavar) w anamZRvarTan,
rac ukavSirdeba am ukanasknelis arasworad SerCevas (ix. $ 2.3)).
kanonis araswori ganmarteba ukavSirdeba kanonis interpretaciis
Taviseburebebs, rac ukavSirdeba iuridiuli silogizmis mTavar
wanamZRvars(ix. $ 2.3.).

yovelive zemoaRniSn ulidan gamomdinare SesaZlebelia
davaskvnaT, rom konkretuli procesualur -samarTlebrivi normebi
warmoadgens im samarTlebriv kriteriumebs, romlebic
gansazRvraven sakasacio sasamarTloSi faqgtobrivi garemoebebis
Semowmebis Taviseburebebs.
sakasacio sasamarTlos mi er gasaCivrebuli gadawyvetilebis
kanonierebis Semowmeba SeuZlebelia Sesamowmebeli
gadawyvetilebiT dadgenili, sagmisaTvis mniSvnelovani faqtobrivi
garemoebebis Sefasebis gareSe. konkretuli iuridiuli daskvnis
Semowmeba SeuZlebelia, Tu saapelacio sasamarTlo a r daadgens
kavSirs faqtobriv garemoebebsa da konkretul materialur -
samarTlebriv normas Soris, ra drosac didi mniSvneloba eniWeba
materialur  -samarTlebriv. moTxovnasa da Sesagebels. agedan
gamomdinare, sakasacio sasamarTlo afasebs saapelacio
sasamarTlos mier d adgenil fagtebs, maTi samarTlebrivi
mniSvnelobis kuTxiT da akeTebs daskvnas, Tu ramdenad vrceldeba
am fagtebze sssk 407 -e muxlis me -2 nawiliT gaTvaliswinebuli
procesualuri prezumfcia. faqtobrivi garemoebebis mniSvneloba
vlindeba aseve dasaSvebi da dasabuTe buli pretenziis (Sedavebis)
analizis dros, radgan misi obieqti SeiZleba iyos mxolod
saapelacio sasamarTlos mier dadgenilad cnobili, iuridiulad
mniSvnelovani faqtebi. am SemTxvevaSi ukve aRar vrceldeba
miTiTebuli prezumfciis mogmedeba da mniSvnelovania is, Tu
rogor gamoikvliia da Seiswavila faqgtobrivi garemoebebi
saapelacio sasamarTlom, rogor igna gansazRvruli mtkicebis
sagani, radgan Amudmi vad gasaTvaliswinebeli
fagtebis da ara samarTlebrivi sakiTxebis damtkicebaa
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SesaZl ebeli da a% c prb eebuallirii cdarRvevebi,
romlebic gamoxatavs dasaSvebi da dasabuTebuli pretenziis
(Sedavebis) Sinaarss, aseve SeuZlebelia Semowmdes faqtobrivi
garemoebebis gareSe (sssk 396 -e muxl i s pirvel.i nawil is i
gvepunqgti), radgan sabolood mxolod is procesualuri

darRve vebi SeiZleba gaxdes gadawyvetilebis gaugmebis safuzZveli

(garda im procesualuri darRvevebisa, romlebic warmoadgens
gadawyvetilebis absoluturi gaugmebis safuZvels), romelTa

Sedegadac sagmeze araswori gadawyvetileba igna gamotanili (sssk

393e muxlis me -3 nawili).

sabolood unda iTqvas, rom Cven warmovadgineT zogierTi im
sakiTxis mxolod zogadi mimoxilva, romlebic exeba faqtobrivi

garemoebebis mniSvnelobas  gasaCivrebuli gadawyvetilebis
kanonierebis Semowmebisas sakasacio sasamarTIloSi.

magram uSualod sakasacio sasamarTlos Tavisebureba da
gasaCivrebuli gadawyvetilebis Semowmebis raoba, aseve masTan
dakavSirebuli faqtobrivi garemoebebis mniSvneloba vlindeba

yvela im detalis, rogorc erTiani sistemis Semadgeneli nawilis

cal -calke ganxilvaSi, rasac Cven vuwodebT kano nierebis
Semowmebas.
Il. samarTalSefardebis gadasinjvis zogierTi

Tavisebureba sakasacio instanciis sasamarTIloSi

2.1. sakasacio sasamarTloSi samarTalSefardebis gadasinjvis
procesis zogadi daxasiaTeba

gasaCivrebuli gadawyvetilebis samarTlebrivi mxari S
SemowmebaSi, upirveles yovlisa, igulisxmeba is, Tu saapelacio
sasamarTlom ramdenad sworad gamoiyena da ganmarta esa Tu is
samarTlis norma.

wina TavSi Cven zogadad SevexeT sakasacio sasamarTloSi
gasaCivrebuli procesualuri dokumentis Semowmebis samarTleb riv
mxareebs. amdenad, wina TavSi miRebuli daskvnebis Sesabamisad
SesaZlebelia aRiniSnos, rom samarTlebriv. SemowmebaSi ar
igulisxmeba samarTlebrivi sakiTxebis damtkiceba, aq igulisxmeba

- samarTalmoTxovnaTa realizaciasTan dakavSirebuli sagmianoba.

% hain boelingi, lado Wanturia, samogalaqo sagmeebze sasamarTlo
gadawyvetilebaTa miRebis meTodika, Th. 2004 w., gv. 58. Sead. Marie-Nozlle Jabare
Bachellier, La technique de cassation, pourvois é&tass en mati re civile, 2010, p, 4
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aRniSnuli sagmianoba warmoadgens samarTalSefardebis
gadasinjvis process, rome Isac gaaCnia garkveuli stadiebi,
kerZod: 1) faqtobrivi garemoebebis dadgena; 2) samarTlis

saTanado normis moZieba da misi analizi; 3) imis Semowmeba , Tu

ramdenad Seesabameba dadgenilifa  qtobrivi garemoebebi moZiebuli
samarTlis normiT gansazRvrul qcevis wess; 4) sasamarTlos
gadawyvetilebiT iuridiuli Sedegis gansazRvra.

rainhold cipeliusi aRniSnavs, rom samarTlebrivi normis

gamoyenebi sas Asamar Tl ebri vi Sexedul

(centr s) eZeben formalur  -logikur azrovnebasSi, romlis ZiriTad

birTvs silogizmi warmoadgens. masSi samarTlis norma gmnis
mTavar winadadebas (e.w. pirveli w anamZRvari _  Obersat}, xolo
faqgtobrivi garemoeba _ damokidebul winadadebas (e.w. meore
wanamZRvari _ Untersaz), daskvna ( Schlu ki warmoadgens imis
dadgenas, rom normatiuli samarTlebrivi Sedegi faqtobrivi
garemoebebi s mi mar ¥ ganmarteba yda n smaTliso
Semdgomi ganviTareba warmoadgens iuridiuli normis gagebis
Semadgenel nawils. amisagan unda ganvasx vaoT samarTlis normis
gamoyeneb®p, risTvisac unda ganisazRvros, erTi mxriv, samarTlis
Sesabamisi norma da, meore mxriv, Sesafasebeli SemTxvevis
faqtobrivi garemoebebi. 66 miuxedavad imisa, rom samarTlis normis
gageba mimarTulia misi mniSvnelobis dakonkretebi saken, is jer
kidev ver uzrunvelyofs imis sicxades, rom aseTi wesiT gagebuli

norma miesadageba aseve konkretul fagtobriv Semadgenlobas.
mxareTa dava unda gadawydes samarTlebriv danawesebTan
SesabamisobaSi.68 amdenad, am Sesabaisobis dadgena SeuZlebelia im
wanamZRvrebis gareSe, rasac Cven vuwodebT erT SemTxvevaSi
samarTlis normas, xolo meore SemTxvevasSi - faqtobriv
garemoebas. aqedan gamomdinare, iuridiuli gadawyvetilebebi
miiReba wanamZRvrebis Ziebis, gamijvnis, dadgenisa da formalur
logikuri azrovnebis ur TierTkavSiris Sedegad.  ©°

amdenad, dRevandeli da adrindeli iuridiuli mecniereba
iTvaliswinebs imas, rom kanonis gamoyeneba miuTiTebs zogadidan
kerZomde logikuri silogizmis ars ebobaze, romlis dros
ZiriTad w anamRvars warmoadgens samarT lis norma, xolo e.w.
merad wanamZRvars ki - faqtobrivi garemoebebi, romlebic

67

moiTxov s gadawyvetas. aRniSn uli w anamZRvrebi yovelTvis mzad ar

gveZleva. ufro xSirad samarTalSemfardebels uxdeba iuridiuli

analizis meSveobiT fagtobrivi garemoebebis formireba, aseve es

% rainhold cipeliusi , iuridiuli meTodebis moZRvreba miunxeni 2006w gv. 109
Sead. giorgi  xubua, samarTlis  Teoria , Tb., 2004, gv. 194., aseve ix . Marie-Nozlle

JabardBachellier,La technique de cassation, pourvoiset@r en mati r e -38i8vi | e,

Scdz 2O, wdflsj BO ¢ jteBOdNSEE 3EtOY HOMWMNSE G s
% rainhold cipeliusi , iuridiuli meTodebis moZRvreba miunxeni 2006wn. gv. 109
cdz zOGY, wdflsj BO ¢ jtoRBOMS et 4 tOY HOERNS SE s
®Herv® Cr oze, £diens pallozic2004, p.87 vi | ,

®rainhold  cipeliusi , iuridiuli meTodebis moZRvreba miunxeni 2006v. gv. 109
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xdeba normis ga nmartebis meSveobi T70 (ix. $ 2.3.). sasamarTloebis
arseboba gamowveulia im aucileblobiT, rom samarTlis

abstraqtuli norma ignes dakonkretebuli , gamoyenebuli da
misadagebuli kerZo SemTxvevis mosawesrigeblad. 1

agedan gamomdinare, formaluri logikis wesebis ga TvaliswinebiT,
iuridiuli sagmis gadawyveta agebulia silogizmis principze

aRniSnuli gadawyvetilebis daxasiaTebas, rogorc silogizmis

wesebis dacviT miRebul Sedegs, gaaCnia arsebiTi mniSvneloba
kanonierebis sawyisebis Tanmimdevrul I ganmtkicebisaTvis, romlis
arss warmoadgens yvela subieqtis gmedebis Sesabamisoba kanonis
moTxovnebTan.’2 (ix.$2.2.,$ 2.3.).

iuridiuli sagmis gadawyveta, rogorc SemogmedebiTi procesi,

pirvel rigSi gulisxmobs imas, rom aq zogadi wesebi vrceldeba

Tavisebur cxovrebiseul garemoebebze da xdeba normebis
misadageba am garemoebebTan’3

ismis kiTxva : r as iTvaliswinebs samarTalSefardebis gadasinjvis

procesi sakasacio sasamarTloSi.

rodesac vsaubrobT samarTalSefardebis gadasinjvis procesze
sakasacio sasamarTloSi, upirveles yovlisa, yuradReba unda
gavamaxviloT erT SemTxvevasSi - samarTalSefardebis Semowmebis
stadiebze, xolo meore SemTxvevaSi - Semowmebis logikuri
mimdinareobis  Taviseburebebsa  da misi zusti dacvis
mniSvnelobaze, rac aucilebelia kanonieri gadawyvetilebis
misaRebad.

unda aRiniSno s, rom samarTalSefardebis stadiebis mixedviT
SesaZlebelia, gamovyoT da yuradReba gavamaxviloT imaze, Tu ra

stadiebi gaaCnia gasaCivrebuli gadawyvetilebis (ganCinebis)
samarTlebriv Semowmebas sakasacio sasamarTIoSi.

kerZod, es stadiebia: 1) sasamarTlos gada wyvetilebiT (ganCinebiT)
dadgenili  iuridiuli Sedegis Semowmebis procesualur -
samarTlebrivi faqtebi; 2) procesualur -samarTlebrivi normis
dadgena; 3) imis Semowmeba Tu ramdenad Seesabameba saapelacio
sasamarTlos mier dadgenili faqtobrivi garemoebebi mis mier
moZiebuli samarTlis normiT gansazRvrul qcevis wess; 4)

ramdenad sworad moiZia da ganmarta  saapelacio sasamarTlo m
samarTlis norma ; 5) procesualurad ramdenad sworad da adgina
faqgtobrivi garemoebebi saapelacio sasamarTlo m

zemoaRniSnulis gaTvaliswinebiT  Se iZleba aRiniSnos, rom
samarTalSefardebis procesis gadasinjva sakasacio

Po. uv. 1Bddsi tizgj dzd | TS@RWOBYoaz Oy HOANSHEd Ay j i, [ . 1¢
T, 1. lofgGgsaiCd Oy HOMhUses f 6 W) IFPA@ s 7, [ . 1914¢.
“g.4w. OdzjSMjjo. [BhOW Ijtstdy fwLLOs0O. Is.2, [.1982¢., M. 3.
Bix.iqve gv. 344
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sasamarTloSi, upirveles yovlisa, ganpirobebulia procesualur -
samarTlebrivi normebiT. am procesualur -samarTlebrivi normebis
CarCoebSi sakasacio sasamarTlo axorcielebs
samarTalSefardebis g adasinjvis process da, Sesabamisad -
samarTalpretenziis materialur -samarTlebriv mxaresac.

amdenad, es procesi SesaZlebelia davyoT or nawilad. pirveli

nawili exeba samarTalpretenziis procesualur mxares, xolo

meore nawili _ materialur -samarTlebriv mxares.

samarTalpretenziis procesualur -samarTlebrivi mxare aseve
SeiZleba davyoT or gvenawilad, romelTaganac erT SemTxvevaSi
mowmdeba procesualur -samarTlebrivi faqgtobrivi garemoebebi,
romlebic uTiTeben sakasacio saCivris dasaSvebobaze da amasTan
erTad, dgindeba Ses afasebel fagtobriv garemoebebsa da sakasacio
saCivris dasaSvebobis momwesrigebeli normiT gansazRvrul

faqgtobriv garemoebebs Soris kavSiri , Xolo meore SemTxvevasSi
procesualuri faqtobrivi garemoebebi, romlebic uTiTeben
gasaCivrebuli gadawyvetilebis (ganCinebi s) Semowmebis fargleb sa

da Sesamowmebel procesualur fagtobriv garemoebebsa da
sakasacio saCivris Semowmebis farglebis ganmsazRvreli normebiT

mocemul procesualur danawess Soris kavSirze.
samarTalpretenziis procesualur -samarTlebrivi mxaris
SemowmebaSi aseve unda vigulisxmoT fagtobrivi garemoebebi,
romlebic uTiTeben samoqgalago saproceso normis darRvevaze da
Sesafasebel (procesualuri xasiaTis) faqgtobriv garemoebeb sa da
procesualuri normiT gansazRvrul fagtobriv garemoebebs Soris

kavSirze.

rac Seexeba samarTalp retenziis Semowmebis mate rialur -

samarTlebriv. mxares, unda aRiniSnos, rom am SemTxvevaSi
Semowmebis ol eqts  warmoadgen s fagtobrivi  garemoebebi,

roml ebsac ukavSirdeba materialur -samarTlebrivi Sedegi , aseve
Sesafasebel fagtobriv garemoebeb sa da materialur -

sanarTlebrivi normiT gansazRvrul danawess Soris kavSiris
dadgenis procesi.

zemoaRniSnuli procesis Tanaxmad, sabolood ganisazRvreba
gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis
Semowmebis Sedegi, rac vlindeba sakasacio sasamarTlos
gadawyvetilebaSi (ganCinebaSi). Sesabamisad, miTiTebuli
procesualur [ dokumentis miRebis  winapirobas  SeiZleba
warmoadgendes an procesualur -samarTlebrivi da an materialur -
samarTlebrivi mxare.

ufro dawvrilebiT gansaxilveli procesi ix. sqema #1

sgema #1
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I samogalaqo saproces 0 normebi, romlebic gansazRvraven
sakasacio saCivris dasaSvebobas.

1.1. faqgtobrivi garemoebebi, romlebic uTiTeben sakasacio
saCivris dasaSvebobaze;

1.2. Sesafasebel faqtobriv garemoebebsa da sakasacio saCivris
dasaSvebobis momwesrigebeli normiT gansazRvrul faqtobriv
garemoebebs Soris kavSiris dadgenis procesi;

Il. samogalaqo saproceso normebi, romlebic gansazRvraven
gasaCivrebuli gadawyvetilebis (ganCinebis) Semowmebis farglebs

2.1. procesualuri faqtobrivi garemoebebi, romlebic uTiTeben
gasaCivrebuli gadawyvet ilebis (ganCinebis) Semowmebis farglebze;

2.2. Sesafasebel procesualur faqgtobriv garemoebebsa da
sakasacio saCivris Semowmebis farglebis ganmsazRv reli normebiT
mocemul procesualur faqtobriv garemoebebs Soris kavSiris
dadgenis procesi;

M. materialur  -sanarTlebr ivi normebi, romliTac wesrigdeba
sadavo samarTlebrivi urTierToba

3.1 faqtobrivi garemoebebi, romlebsac ukavSirdeba
materialur  -samarTlebrivi Sedegi;

3.2. Sesafasebel faqtobriv garemoebebsa da materialur -

samarTlebrivi normiT gansazRvrul faqtobriv garemoebe bs Soris
kavSiris dadgenis procesi;
V. procesualur -samarTlebrivi norma, romelic

gansazRvravs samoqalago saproceso normis darRvevis Sesaxeb
mtkicebulebaTa Semowmebis wess.

4.1. faqtobrivi garemoebebi, romlebic uTiTeben samogalaqo
saproceso normis darRvevaze;

4.2. Sesafasebel fagtobriv garemoebebsa da procesualuri
normiT gansazRvrul faqgtobriv garemoebebs Soris kavSiris
dadgenis procesi;

V. gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis
Semowmebis Sedegad sadavo samarTlebrivi urTierTobis Sefasebis
Sedeqi.

5.1.procesualur -samarTlebrivi Sefasebis Sedeg;i;
5.2.materialur  -samarTlebrivi Sefasebis Sedegi.

magram agve unda aRiniSnos, rom procesua | ur -samarTlebriv da
materialur ~ -saarTlebriv. normaTa gamoyenebas gaaCnia Tavisi
logikuri  mimdinareoba, romlis dacviT uzr unvelyofilia
aramarto sagmis warmoebis ekonomiis principi, aramed kanonieri
gadawyvetilebis (ganCinebis) miRebis aucilebloba C.

magaliTad, rainhold cipeliusi aRniSnavs, rom sasamarTlo
ganxilvis dros Camoyalibda wesi, romlis mixedviTac, pirvel

rngSi, dgindeba procesual uri wi napirobebi (e. w.
meor adi n o r sekeiridare normén) da mxolod amis Semdeg xdeba
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materialur ~ -samarTlebrivi debulebebis (ZiriTadi normebi

fprimared normen)gamokvleva. 74

magram agqve yuradReba unda gavamaxvilo T imazec, rom
ekonomiurobis principis uzrunvelyofis garda zemoaRniSnuli

wesis dacvas didi logikuri mniSvneloba gaaCnia. unda aRiniSnos,

rom misi logikuri mimdinareoba , upirveles yovlisa , ukavSirdeba
procesuaur -samarTlebrivi danawe  sebis mniSvnelobas, rac
TavisTavad gavl enas axdens materialur -samarTlebrivi kuTxiT
Semowmebaze.

procesualuri normebi, rogorc gasaCivrebuli procesua | uri
dokumentis samarTlebrivi Semowmebis aucilebeli kriteriumi :
moiTxov s iseTi procesualuri xasiaTis faqtebis Sefasebas,

romlis  arsebobac  gamoricxa vs  materialur -samarTlebrivi
faqtebis Sefasebis aucileblobas. magaliTad, sagarTvelos
samoqgalaqo saproceso kodegsis 394 -e muxliT gaTvaliswinebuli
erT -erT | danawesis arsebobis SemTxvevaSi (sagme ganixila

sasamarTlos arakanonierma Semadgenlobam; sasama r Tlom sa gme
ganixila erT -erTi mxaris dauswreblad, romelsac ar miuRia
Setyobineba kanoniT dadgenili wesiT a n misi kanonieri
warmomadgenlis gareSe, Tu aseTi warmomadgenloba kanoniT iyo
gaTvaliswinebuli garda im  SemTxvevebisa, roca aseTi
warmomadgeneli cnobs sasamarT lo  procesis  warmarTvis
marTlzomierebas; sagmeSi ar aris saapelacio sasamarTlos

sxdomis ogmi da a.S.) sakasacio sasamarTlom unda gaaugmos
gasaCivrebuli gadawyvetileba (ganCineba) ise , rom ar unda Seexos
materialur ~ -samarTlebriv fagtebs.

amdenad, rogorc vxed avT, sakasacio sasamarTlo amowmebs
gasaCivrebul gadawyvetilebas rogorc materialur -samarTlebrivi,
aseve procesualur -samarTlebrivi kuTxiT. safrangeTis sakasacio

sasamarTlo Si tradi ciulad ganasxvaveben fAnor mat

da Adisciplinarul 07 Boe maiwia eide® ssaxis
Semowmeba, rodesac mowm deba sakasacio sasamarTlosTvis
gansaxilvelad gadacemuli gadawyvetilebebis arsebiT I mxare
(samarTlebrivi normis interpretacia da gamoyeneba, fagtebis
kvalifikacia da a. S.). sakasacio sasamarTlos mTavari misiaa
ganaxorcielos kontroli kanonis zust ~ gamoyenebasa da dacvaze .’6
disciplinaruli Semowmeba dakavSirebulia gadawyvetilebebis

formasTan an samotivacio nawilTan. arsebiTad, am ukanasknelis
mizans  warmoadgens mxolod  zogierTi  formaluri an

proceduru | i moTxovnebis ar dacvis dadastureba, arsebiTi mxaris
gaTvaliswinebis gareSe. 77

" rainhold cipeliusi , iuridiuli meTodebis moZRvreba miunxeni 2006v. gv. 112
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magram, rodesac vsaubrobT gasaCivrebuli gadawyvetil ebis

Semowmebis materialur  -samarTlebriv da procesualur -
samarTlebriv. mxareeb ze, Cven vexebiT sakasacio saCivris
safuZvlebs, mis Sinaarss, rac ga nsazRvruli a kanoniT da
romels ac sakasacio sasamarTlo amowmebs Tavisi kompetenciis

mixedviT. am kompetenciis gansazRvr  aSi sakmaod didi mniSvneloba
eniWeba rogorc  sasamarTlo pra dtikas, aseve - do gtrinas.

safrangeTis sasamarTlo pragtika da doqgtrina ganasxvav ebs
sakasacio wesiT gadawyvetilebebis gasaCivrebisa da maTi gaugmebis
ramdenime safuZvels, romlebic, saCivris avtorebis mosazrebiT,

ar Seesabameba kanonmdeblobas. aRniSnuli safuZvlebi exmareb a
mxareebs, daasabuTon saCivarSi TavianTi pretenziebi, xolo am

pr etenziebze miTiTeba warmoadgen s sakasacio saCivris miRebis
pirobas. 78  frangul iuridiul literaturaSi, magaliTad :
SemoTavazebulia , gaimijnos kasaciis safuZvlebi, romlebic
ukavSirdeb a samarTlis normas - erT SemTxvevaSi da motivaciis
xarvezebs - meore SemTxveveSi ( vices de mtivation). safuZvlebis
aRniSnuli jgufe bi Seesabameba ori tipis kontrols, romelsac
axorcielebs sakasacio sasamarTlo: safuZvlebis pirveli jgufi

(uari  kanonis gamoyenebaze, samarTlis normis araswori
ganmarteba, samarTlis normis araswori gamoyen eba,
arakompetenturoba, procedurebis formebis darRveva,
gadawyvetilebaSi moyvanil debulebaTa Seusabamoba,
samarTlebrivi safuzvlis dakargva da a.S.) sasamarTlos
SesaZleblobas aZlev s, gaakontrolo S samarTlis normis
gamoyeneba da ganmarteba; meore  (motivebis a rarsebo ba,
mtkicebulebaTa damaxinjeba) aucilebelia sagmis faqtobriv
mxaresTan dakavSirebuli motivebis minimumisaTvis. &

unda aRiniSnos, rom franguli doq trinisa da praqtikis mier
sakasacio safuZvlebis zemoa miTiTebuli dayofa xelovnura d
migvaCnia t is  TiTqos arTulebs sakasacio sasamarTlos
kompetencias. sagme imaSia, rom sakasacio saCivrebis es orive

jgufi imdenad ari s erTmaneTTan dakavSirebuli, rom rTuli a,
warmovidginoT samarTlis normis argamoyeneba da faqtebis
araswori kvalifikacia, rac SeiZleba miviCnioT mot ivaciis
xarvezad.

magaliTad, J. kuSe aRniSnavs, rom samarTli S normis darRveva
farTod unda ignes gagebul i: mas ganekuTvneba kanonis da r Rveva,
sasamarTlos arakompetenturoba, uflebamosilebis gadamet eba,

Bs. 1. 10OSdds, HIMMjtlOoydw dz0 MsdmMSOlsj dzv kyj dets?2 Mmlsj 4
IBYOdzso Odedy (T MisOdzso dzj dzd?2 MkHBo CctDYn OEMBL 2 * cdmMHdSydd
“Bor @.alJ.cassat i on e.daris 987 departie p.296.(xi. ¢it .mx.s . | .

1 Odz0C ddz, HMMjtesOydy &O MsdmS Ol dv byj ds?2 fsjfjdd ¢ OdH
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debulebaTa SeuTavsebloba, procesualuri formis daucvelob a,
samarTlebrivi safuzvlis dakargva. 80

vfigrobT, am SemTxvevaSi ufro koncentrirebulia sakasacio
sasamarTlos Semowmebis samarTlebrivi mxare. motivebi, anu
motivacia faqt obriv ad warmoadgens  sasamarTlo analizs,
dasabuTebas, saidanac gamomdinareobs Sedegi, anu sarezolucio
nawili.

magaliTad, safrangeTis samo galago saproce so kodeqgsis 455 -e da
458e muxlebi gansazRvrav s, rom gadawyvetileba unda iyos
motivirebuli da motivebze miTiTebebis ararseboba ( defaut de motifs
an motivebis ukmarisoba ( insuffisance de motijs SeiZleba gaxdes
sakasacio sasamarTlos mier gadawyvetilebis gaugmebis
safuzveli. 81

agedan gamomdinare, safrangeTis sakasacio sasamarTlo yuradRebas

agcevs gasaCivrebul sasamarTlo gadawyvetilebaSi motivaciis
ararsebobas, an mis arasakmarisobas. sxva gadawyvet ilebis
motivaciaze miTiTebas aseve ganixilaven , rogorc motivaciis
ararseboba s. motivaciaSi urTierTsawinaaRmdego debulebebis
arseboba, eWvi an varaudi, mxaris mosazrebaze pasuxi s gaucemloba
da a.S. iTvleba motivaciis xarvezad. 82

amasTan mimarTebiT unda aRin iSnos Semdegi: sagarTveloSi
arsebul masasamarTlo pragtikam da, aseve , dogtrinam gviCvena, rom
sasamarTlo gadawyvetilebebis motivebi, dasabuTeba
mniSvnelovania ara marto imitom, rom is emsaxureba
samarTlebrivi davis mxareebis interess, aramed imitomac, rom
misi gasaCivrebis SemTxvevaSi zemdgom sasamarTlos sagmis
viTarebaze warmodgen a egmneb&® amdenad, samotivacio nawil [
sakmaod mniSvnelovani nawilia, raTa aisaxos, Tu ratom miiCnevs
sasamarTlo asedaara - sxvanairad. 8

unda aRiniSnos, rom sagarTvelos samoqal ago saproceso kodeqgsis
249e muxlis me -4 nawilis Tanaxmad , gadawyvetilebis samotivacio
nawilSi unda mieTiTos  samarTlebrivi Sefaseba da kanonebi,
romlebiTac sasamarTlo xelmZRvanelobs. mocemulma danawesma
SeiZleba gamoiwvios bevri gaugebroba. miT umetes, sak maod
mravladaa faqtobrivi TvalsazrisiT dausabuTebeli
gadawyvetilebebi, romlebic eyrdnob a gansaxilvel danawess.
sasamarTlo m romelic arsebiTad ixilavs sagmes da ikvlevs mas
samarTlebrivi da faqgtobrivi TvalsazrisiT (pirveli instanciis

sasamarTlo, saapelacio sasamarTlo) , Tavisi kompetenciis

®Couchez G. Proc®dure civile. Paris, 1998, p. 345
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farglebSi unda gamoitano s dasabuTebuli gadawyvetileba,
romlis gareSe SeuZlebelia samarTlebrivi mxaris Semowmeba.

ufro rTuldeba sagme sagarTvelos samogalago saproceso
kodegsis 389 -e muxlis me -2 nawilis safuZvelze gamotanili
gadawyvetilebis samarTlebrivi mxaris Semowmebisas. kerZod,
aRniSnuli normis Tanaxmad , saapelacio sasamarTlos
gadawyvetileba aRwerilobiTi da samotivacio nawilebis nacvlad

unda Seicavdes: saapelacio saCivris Semomtani piris moTxovnas;
sagmis garemoebebTan da kavSirebiT gasaCivrebuli gadawyvetilebis
daskvnebze miTiTebas, SesaZlo cvlilebebis a da damatebebis
gaTvaliswinebiT; gasaCivrebuli gadawyvetilebis Secvlis
dasabuTebas. Tu saapelacio sasamarTlo eTanxmeba pirveli
instanciis sasamarTlos calkeul Sefasebas sagmi s faqtobriv
an/da samarTlebriv sakiTxebTan dakavSirebiT, maSin dasabuTeba
icvleba masze miTiTebiT.

aRniSnul macvlilebebma gamoiwvia is, rom garkveul SemTxvevebSi
gasaCivrebuli gadawyvetilebebi dausabuTebelia da xSir ad
rTulia. maTi samarTlebrivi mxaris Sem owmeba. es xdeba
gansakuTrebiT = maSin rodesac saapelacio sasamarTlo eTanxmeba
pirveli instanciis gadawyvetilebas da dasabuTebis nacvlad
Semoifargleba erTi  winadadebiT: veTanxmebi sasamarTlos
gadawyvetilebas.  (ix. $5.3.).

magaliTad, germanuli samogalago saproceso kodegsis 313 -e
muxlis me -3 nawilis Tanaxmad , gadawyvetilebis samotivacio
nawili unda Seicavdes mosazrebaTa mokle ganzogadebas, saidanac
gamomdinareobs gadawyvetilebis kanoniereba da dasabuTebuleba. 85
amave kodeqgsis 540-e muxlis pirveli nawilis Tan axmad

aRwerilobiTi da samotivacio nawilebis nacvlad saapelacio

sasamarTlos gadawyvetileba unda Seicavdes miTiTebas
gasaCivrebuli gadawyvetilebis daskvnebze sagm is garemoebebTan
mimarTebi T, SesaZlo cvlilebebisa da damatebebis CamoyalibebiT;

mokled unda iyo s dasabuTebuli, Tu ratom gaugmda, Seicvala an

ZalaSi darCa gasaCivrebuli gadawyvetileba.

rogorc vhaxeT, germaniis samogalago saproceso kodegsi da
saqarTvelos samoqgalago saproceso kodeqsi TiTqos Seicav S
identur danawesebs, magram Tu kargad davukvirdebiT , SevamCnevT
mniSvnelovan gansxvavebas. upirveles yovlisa , saqgarTvelos
samogalaqo saproceso kodegsis 249 -e muxlis me -4 nawili iTxovs
samotivacio nawilSi mxolod samarTlebriv Sefasebas da
kanonebze miTiTebas, xolo amave kodeqsis 389 -e muxlis me -2
nawil is Bpyrggtis Ganaxmad , Tu saapelacio sasamarTlo
eTanxmeba pirveli instanciis sasamarTlos calkeul Sefasebas

sagmis faqtobrivi an/da samarTlebriv sakiTxebTan dakavSirebiT,

maSin dasabuTeba icvleba masze miTiTebiT. am SemTxvevaSi

Bl HOdENS 5] ety M)k O dwWdissjKlukedis 20P8lzd j | j e dsOdzd d .
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dasabuTebis, anu sagmis faqtobriv I analizi TiTqos nakleb i

yuradRebis qveS moeqca, rac arTulebs Tundac imis garkvevas , Tu
sasamarTlom ramdenad sworad gansazRvra subsumirebadi fagtebi

da Semdeg, ramdenad sworad moaxdina subsumfcia. miT umetes,
rTulia  gadawyvetilebis samarTlebrivi mxaris Sem owmeba,
rodesac saapelacio sasamarTlo dasabuTebas cvlis pirveli

instanciis sasamarTlos Sefasebebz e miTiTebiT. sagme imaSia, rom
aseTi miTiTebebis SemTxvevaSi miRma rCeba mxareTa axsna -
ganmartebebi, maTi mxridan sasamarTlos darwmunebis
sama Tlebrivi Tu logi kuri mxareebi, r asac adgili hgonda

saapelacio sasamarTloSi sagmis zepiri ganxilvis dros.

miuxedavad imisa, rom sasamarTlo sxdomis ogmi Seicavs am

monacemebs, am normis (sssk 389-e muxlisme -2 nawi |l i s Ago gvepungqgt
gamoyenebisas ar unda gamo gvrCes, rom mTa varia is , Tu rogor

afasebs TviTon saapelacio sasamarTlo pirveli instanciis

gadawyvetilebas im poziciebidan gamomdinare, rasac adgili

hgonda saapelacio sasamarTloSi. ar unda gvaviwydebodes, rom

sakasacio sasamarTlo samarTlebriv Sefasebas aZlevs saapelacio

sasamarTlos mier gamotanil gadawyvetilebas da ara - pirvel
instanciis sasamarTlos gadawyvetilebas.

amdenad, nigvaCnia, rom dauSvebelia  mxolod pirveli instanciis
sasamarTlos daskvnebze miTiTeba , Tu ar igna gaTvaliswinebuli
gadawyvetilebis kanoniereba da da sabuTebulob a. aRniSnuli
savsebiT exeba sagarTvelos samogalaqo kodegsis 249 -e muxlis me -4
nawilis danawess. kidev erTxel davZenT, rom sasamarTlo adgens
da amowmebs ara samarTlis normas, aramed - fagtobriv
garemoebebs.

dResdReobiT es normebi unda ganimartos ara marto
samarTlebrivi, aramed - faqtobrivi mxareebis gamokvleviT, rac

unda aisaxos sasamarTlo gadawyvetilebaSi.

safrangeTis sakasacio sasamarTlo , saTanado  sakanonmdeblo
reguliaciis ar arsebobis pirobebSi, gadawyvetilebis
motivaciasTan  dakavSireb  ul xarv ezebs avsebs  notivebis

nawilobriv.  SevsebiT  ( suppl ®ance¢ magemt isakdsice
sasamarTlos aseT pragtikas gaaCnia aseve Tavisi farglebi.

sakasacio sasamarTlo motivebs srul ad ar a vsebs. Tumca aris
SemTxvevebi, rodesac sakasacio sasamarTlo axdens motive bis
srul Sevsebas ( suppleance tota)Je mecnier Ta azriT , sworia iseTi
midgoma, romlis Tanaxmad , sakasacio ganxilvisas SesaZlebelia
motivebis nawil obriv Sev seba, xolo dasabuTebis saerTod

ar arseboba unda iwvevdes gadawyvetilebis gaugmebas. 86 (ix. $5.3.).

sasamarTlo pragtikam ganmarta, rom motivaciis xarvezebi

warmoadgens ara formis xarvezs, aramed - dasabuTebis
ukmarisobas, radgan am SemTxvevaSi irRveva materialur -
% PrieurE. La substitution de motife par la Cour de cassation. Rar@3-94/ ix. cit. mix. s. |

L OkOC ddz, HAMMjEsOYdY 0 Msdms Olj o kyj ds? fsjfj dd S Odm
fsMlsOdatse dzj dzd 2 MEZzHBe GOy H OB Msteed hHB S ydd ofs AtOdzydd.
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samarTlebrivi normebi da ara - procesualuri samarTlis
normebi roml ebic SeiZleba Seexebodes mot ivacias: samarTlebrivi
safuzvlis ararseboba ( defaut de base Ilegaleda damaxinjeba
(denaturation’

frangul iuridiul literaturaSi, aseve gvxvdeba mosazrebebi,

romel Ta Tanaxmad faqtebis kvalifikaciis Semowmeba , sul mcire
unda daemorCilos Semdeg fundamen  tur principebs:

- arCevani Semowmebasa da Semowmebis ararsebobas Soris unda

iyos rac SeiZleba mkafiod gamoxatuli.

- Semowmeba unda SenarCundes yovel jerze, roca kvalifikacia
sakmarisad daSorebulia fagtobrivi garemoebebis Semowmebisagan
da rom xsenebuli S emowmeba SeiZleba iyos samarTlebrivi normis
gamoyenebis sakiTxi .88

zustad im SemTxvevebSi, rodesac TvalsaCinoa samarTlebrivi
silogizmis defeqti, romelic exeba meorad wanamZRvars (fagtebis
gansazRvra), ar iZleva SesaZleblobas, Semowmdes kavSiri
fagtobriv s ituaciasa da samarTlebriv daskvnas Soris. es, ra

Tgma unda, warmoadgens gasaCivrebuli gadawyvetilebis gaugmebis
safuZvels, radgan sakasacio instanciis sasamarTlo ar aris
uflebamosili, Tavisi ZalebiT aRmofxvras miTiTebuli xarvezi. 89

zemoaRniSnulis analogiur ad, saqarTvelos sakasacio
sasamarTlos mier gasaCivrebuli gadawyvetilebis samarTlebrivi

mxaris SemowmebisaTvis didi mniSvneloba gaaCnia Semowmebis
obieqtis sworad gansazRvras.

agedan gamomdinare, vfigrobT, rom aRniSnul sakiTxSi sicxadis
Sesatanad unda Seve xoT faqtisa da samarTlis sakiTxis
gansxvavebis problemas da subsumciis Taviseburebebs sakasacio
sasamarTloSi.

2.2. faqtisa da samarTlis sakiTxis urTierTgamijvna

fagtisa da samarTlis sakiTxis ganxilva Cven gvainteresebs
imitom, rom unda gamovkveToT sakasa cio sasamarTlos mier
samarTlebrivi Sefasebis obieqti, anu am sakiTxebis ganxilviT

Cven vecdebiT gavmijnoT isini erTmaneTisagan.

¥s. 1. 100Sdds, HdMMjtOoydw dz0 MsdmMSOlsj v kyj dets?2 Mmlsj §J
IBYOdzso Odedy G MisOdzso dzj dzgd?2 MkHto cteDYm BB E27 cdMHdS ydd
% Marie-Noxlle JabareBachellier,La technique de cassation, pourvoiset@ennat i re ci vile, 2010,

p, 130
¥s . 1. 10@OSdds, HdMMjtesOydy &0 MsdMS Ol dv kyj ds?2 Misjfj
[BY Odzso Odzdj §MmlsOdaso dzj dzd?2 MkHte ¢ te@YE MBS E27¢ wdmudS ydd
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xSir SemTxvevaSi rTulia imis garkveva, rasTan gvagvs sagme b
fagtisa Tu - samarTlis sakiTxTan. maTi gamijvnis problema
SeiZleba arTulebdes sakasacio sasamarTlos mier gasaCivrebuli
gadawyvetilebis samarTlebrivi mxaris Semowmebas.

rogorc cnobilia, samarTlis sakiTxs exeba samarTlebrivi
daskvnis mTavari winadadeba (wanamZRvari), romelSic moiazreba,
aseve, samarTlis normiT mocemuli fa gtobrivi  situaciis
normatiuli aRweris srulyofisa da dazustebisaTvis
gamoyenebuli ganvrcobiTi normebi. fagtobrivi sakiTxi exeba imas,

Tu ramdenad moiazreba warmodgenili faqgtobrivi garemoebebi
mTavar winadadebaSi (wanamZRvarSi). 20

magram rodesac vsaubrobT sa kasacio sasamarTlos
uflebamosilebis iseT arsebiT niSanze, rogoricaa samarTlebrivi

Sefaseba, faqtisa da samarTlis sakiTxis urTierTgamijvnisaTvis

aucilebelia gaviTvaliswinoT mravali mxare. gansakuTrebiT

maSin, rodesac sasamarTlo axdens faqtebis kvalifikacias an
amowmebs procesualur darRvevebs. 91

magaliTad, germaniis federalurma sasamarTlom erT -erT Tavis
gadawyvetilebaSi aRniSna, rom samarTlebriv mxares adgili agvs

maSin, Tu is exeba normis gamoyenebisa da ganmartebis sakiTxs an
logikis kanonebsa da praqtikul gamocdilebas. samarTlebriv
mxareze saubaria maSin, rodesac mtkicebis procesSi sasamarTlom
arasworad gamoiyena logikis kanonebi an cxovrebiseuli
gamocdileba, ramac gamoiwvia Sesabamisi normis arasworad

gamoyeneb§? aRniSnuli ganpirobebulia sasamarTlos
gadawyvetilebaSi faqtis Sesaxeb sakiTxis gamijvniT, rac ar
SeiZleba Semowmdes sarevizio wesiT, da aseve - samarTlebrivi

kuTxiT, rac SeiZleba gadaisinjos sarevizio wesiT, radgan
samarTlebrivi sakiTxebi uSualod exeba sagmesTan dakavSirebul
faqtebs. 93

amdenad, am SemTxvevaSi mniSvnelovania imis garkveva, Tu
samarTlebrivi sakiTxis ganxilvisas ra moculobiT exeba
sakasacio sasamarTlo fagtis sakiTxs, Tu saerTod gaaCnia masTan
Sexeba.

amdenad, rodesac vsaubrobT faqtis sakiTxze, Cvens interess
iwvevs meore wanamZRvari, anu faqtobrivi situacia, romelic erT

O rainhold cipeliusi , iuridiuli meTodebis moZRvreba miunxeni 2006v. gv. 115
1]. Biffet, Le conttle de la Cour de cassation et le pouvoir souverainCour de cassation et
| 6® aboration du droit, Economica, 2004, p. 115

“x . cit . mixedviT, | 8Oy HOdMSd2 fosyjmi LOkzejydr i MistcOds, f SH
). 3BAHNW 1987, 1557, 1558, 1991, 1894, 1895.
%ix . iqve, gv. 340.
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SemTxvevaSi SeiZleba miviCnioT mxolod faqtis sakiTxad, xolo
sxva SemTxvevaSi _ samarTlis sakiTxad.

unda aRiniSnos, rom rodesac faqtobrivi situacia gvevlineba,

rogorc gmedebis abstraqtuli sakanonmdeblo Semadgenlobis qv eS
subsumirebis aucilebeli winapiroba, igi ar SeiZleba miviCnioT

wminda faqtis sakiTxad, ufro metic: faqtis Sefaseba, rogorc

subsumirebis erT -erT  wanamZRvari, warmoadgens samarTlis
sakiTxs.

magaliTad, safrangeTis iuridiul literaturaSi gamoTgmuli

mosazrebi s Tanaxmad, faqtebis kvalifikacia warmoadgens ara
fagtis sakiTxs, aramed - samarTlis sakiTxs. 94 am mxriv, faqtis
kvalificirebisas daSvebuli Secdoma warmoadgens samarTlis

normis arasworad gamoyenebas, rac sakasacio sasamarTlos
uSualo kompetenciis sakiTxs gan ekuTvneba.

am SemTxvevaSi faqtobrivi garemoebebi warmoadgens samarTlebrivi
Sefasebis obieqts da maTi kvalifikaciiT  (subsumfciiT)
SesaZlebelia swori samarTlebrivi Sedegis gansazRvra. 95

cxadia, rom sakasacio sasamarTloSi faqtobrivi situacia
samarTlebriv sak iTxad ganixileba im SemTxvevaSi, Tu s
(faqtobrivi situacia) saapelacio sasamarTlom gansazRvra da
daadgina. am SemTxvevaSi faqgtobrivi garemoebebi warmoadgens
samarTlebrivi Sefasebis obieqgts.

magram faqtobrivi sakiTxi, kerZod is, Tu ramdenad moiazreb a
warnodgenili  faqgtobrivi garemoebebi mTavar winadadebaSi
(wanamZRvrad), ukavSirdeba faqtobrivi garemoebebis ara marto
gansazRvris (formirebis), aramed - dadgenis processac. vfiqrobT,

rom faqtis da samarTlis sakiTxi am SemTxvevaSi Tavis
gansakuTrebul mniSvneloba S iZens sakasacio sasamarTlos
iurisdiqciis WrilSi.

aq unda aRiniSnos isic, rom faqtis sakiTxi, romelTanac ara aqvs
Sexeba sakasacio sasamarTlos, warmoadgens iuridiuli normis
realizaciis process saerTo Semadgenlobis sagmeSi.

realizaciis procesi, upirvele s yovlisa, ukavSirdeba imas, Tu
romeli faqtebi miiCnia sasamarTlom dadgenilad da rogor

daadgina isini. agedan gamomdinare, samarTlis  normiT
gansazRvruli realizaciis procesi faqtobrivi garemoebebis

sagmeSi erT SemTxvevaSi ukavSirdeba fagtebs, romlebic saWir oebs
mtkicebas da faqtebs, romlebic ar saWiroebs mtkicebas.

“Bor®.J. La cassati,a997 2epartimp29 re civile. Paris
Bs . 1. 10kOSCdd, HIMMjtlsOydY @O MsdnE Ol dv kyjds?2 Mmisjfj
[BY Octso Odzd j R MjL@idss dEjtddy H OdeiC 52 ¢ 1GolEMMSIQdid2 o 5 A e Odzyd d .
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amdenad, sakasacio sasamarTlos ar SeuZlia  TviTon
ganaxorcielos faqtobrivi garemoebebis dadgenis procesi, mas
SeuZlia mxolod Seamowmos, Tu ramdenad sworad ganaxorciela es
procesi saapelacio sasam arTlom, isic im SemTxvevaSi Tu
arsebobs saamisod gaTvaliswinebuli procesualuri winapirobebi

(ix. $ 4.3.1.). xolo miTiTebuli procesis Semowmebis wesi da

moculoba mocemulia procesu alur -samarTlebrivi normebiT.

frangul iuridiul literaturaSi aRniSnulia, rom f aqgtobriv i
da samarTlebriv i mxareebis gansxvavebas sakasacio
sasamarTlosaTvis gaaCnia Zalian  didi mniSvneloba. 9 nebismier
davaSi, romelic arsebiTi mxaris ganmxilvel sasamarTlo organos

gadaecema, erToblivad fas deba faqtobrivi da samarTlebrivi
mxareebi.9” arse bobs Sinagani kavSiri samarTlis normasa da faqts

Soris. 98 mosamarTlisTvis  sirTule  SeiZleba war moigmnas
monacvleobiT da erToblivad, sami sxvadasxva KkuTxiT: pirvel
rigSi - fagtebis kuTxiT, romelTa dadgenisaTvis saWiroa
mxareebis  mtkiceba. es ukanaskneli SeiZl eba erTmaneTis

sawinaaRmdego iyos . aseve, mxareebi SeiZleba SeTanxmdnen
fagtobriv garemoebebze, romlebic zogierTi mtkicebulebis mqgone

elementiT ucilob la d aris dadgenili magaliTad L sagzao
moZraobasTan dakavSirebuli ubeduri SemTxvevis dros policiis

ogmiTa da mowmeebis CvenebebiT dadginda, rom fexiT mosiarulem

gza maSin gadakveTa, rodesac mwvane Sugi enTo da mZRol [
moZraobda 60km/sT. siCqariT. % am SemTxvevaSi mosamarTle Tavs

ikavebs yvelanairi samarTlebrivi analizis a da fagtebis
kvalifikaciisgan.  sirTule  Sei Zleba  Semdeg  warmoiSvas
samarTlebrivi kuTxiT, normatiuli aqtis interpretaciisas,

agreTve kanonis naklovanebidan (xarvezidan)  gamomdinare.190 am
mxriv sainteresoa safrangeTis sasamarTlo praqgtika, romelic

exeba 1989 wilis 6 ivlisis kanons, igi  awesrigebs urTier  Tobebs

gamgiravebelsa da damgiravebels Soris. bolo cvlileba am

kanonSi Sevida 2002 wlis 17 ianvars. 101 kerZod, aRniSnuli kanonis

mel4 muxli, romelic miznad isaxavs binis qgiravhobasTan

dakavSirebuli urTierTobebis gaumjobesebas, ganmartavs, rom

idamqgi r av e bdandavalebis SemTxvevasSi giravnobis

xelSekruleba gadaecema f...sayovelTaod aRiarebul masTan

dauqgor wi nebel Tanacx ovr e boac8hin noomp dgedani r s . 0 (

®J-L. Aubert, La distinction du fait et du droit dans |
1115.

9" Marie-Nolle JabareBachellier,La technique de cassation, pourvoiset@we n mati re civile, 201
p, 50

% CueteRua J. Judicial Methods of Interpretation of the L&@81. p. 25titirebulia $.1 Ot OC

g zHj 2Nl dsy s tf j. BAG9E, 26 -

9 Marie-Nozlle JabareBachellier,La technique de cassation, pourvois et@r e n  widle, 2010; e
p, 50

10ix. iqve gv. 50

1] 0§ n-73210 17 fanvier 2002 de modernisation sociale
/http://lwww.legifrance.gouv.fr/affichTexte.do?cidTexte=LEGITEXT000006069108&date Texte=2010083
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gamomdinare, safrangeTis sasamarTlo pragtikaSi wamoiWra sakiTxi
imis Sesaxeb , SesaZlebelia Tu ara am kanonis WrilSi erTi da
i m&e sgesis pirovnebis miCneva dauqorwinebel TanacxovrebaSi
myof pirebad. 102

aRniSnulTan mimarTebi T 1997 wlis 17 dekembris gadawyvetilebaSi

sakasacio sasamarTlom uaryofiTi pasuxi gasca, radgan:
Agor winebis gar eSes Se&lemc Sedegade mahyves

gorwinebis  albaToba  mxolod  stabiluri da  uwyveti

ur Ti erTobi dan, e. . ma ma k ¥iasnagadd rasgagsa | s

sirTulis winaSe myof mosamarTles araviTari fagtobrivi sakiTxi

ar a aqvs gadasawyveti (am SemTxvevaSi ar iyo gansaxilve li, rom
ori adamiani gorwinebis gareSe Tanacxovrobdnen da es yvelasTvis

iyo cnobili). sasamarTlo axdens mxolod samarTlebrivi normis
interpretacias , imave kanonidan da saerTaSoriso konvenciebis
savaraudo gamoyenebidan gamomdinare. 104

Tumca unda aRiniSnos, r om miTiTebuli sasamarTlo

gadawyvetileba ewinaaRm degeba 1999 wlis 15 maiss samogalaqo
kodeqsSi ganxorcielebul cvlilebebs. kerZod, safrangeTis

samoqalaqo kodeqgsis 515 -e (8) muxlis Tanaxmad , Tanacxovreba
warmoadgens faqtobriv kavSirs erTi an sxvadasxva sgesis pirebs

Soris, romel Tac aqgvT unari, Segmnan myari da xangrZlivi saerTo
cxovreb al0s

amdenad, zemoaRniSnuli sasamarTlos gadawyvetileba exeboda
samarTlis normis interpretaciis sakiTxs. bolos mosamarTles

SeiZleba gadasaWreli hqondes faqtebis kvalifikaciis prob lema,
e. i. - faqtobrivi mxridan samarTlebriv mxareze gadasvlis

sirTule. 106 safrangeTis samogalago saproceso kodeqgsis me -12
muxlis Tanaxmad , mosamarTle davas wyvets kanonis wesebis

Sesabamisad, romlebic gamoiyeneba am situaciisaTvis. is aZlevs an
aRadgens fa gtebis swor kvalifikacias da sadavo mogmedebebs. . .
107

sicxadisaTvis safrangeTis sasamarTlo praqgtikidan moviyvanoT
magaliTi: gmarma moiTxova colTan gangorwineba im motiviT, rom

coli uars a mbobda misTvis sadilis gakeTebaze . sagmis masalebis

mixedviT mosamarTle dadgenilad miiCnevs, rom coli uars
ambobda gmrisTvis sadilis momzadebaze. samoqgalaqo kodegsis 242
muxli ganmartavs, rom gangorwinebis moTxovna SesaZlebelia
meore meuRlisTvis bralad wayenebuli fagtebis gamo, rodesac es

192 Marie-Nozlle JabareBachellier,La technique de cassation,ypgois etartfts en mat i
p, 5051

1%ix. iqve, gv. 51

1%ix. iqve, gv. 51

195 Code civil art; 515 (8)2006
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faqtebi Seicavs qorwinebasTan d akavSirebuli movaleobebis a da
valdebulebebis seriozul da ganmeorebiT darRvevas, rac

autanels xdis erTad cxovrebas. 108 amis Semdeg mosamarTlem unda
ganacxados, rom gmris aTvis sadilis armomzadebis faqti zemoT
aRniSnuli  kanonis WrilSi  Seicavs Tu ara qorwinebasT an

dakavSirebuli movaleobebis seriozul darRvevas. aq sagme gvaqgvs
sakvalifikacio procedurasTan, romelic samarTlebrivi normis

zogadi da abstraqtuli arsis daumuSavebel faqtebTan
SepirispirebaSi mdgomareobs, rac moicavs deduqciur kvlevas,
romliTac fagtebs iur idiuli kvalifikacia unda mieces 109 am
magaliTi s mixedviT SevajamoT mosamarTlis mogmedeba. samarTlis
norma: samogalaqo kodeqsis 242 -e muxlis Tanaxmad , gangorwinebis
moTxovna SesaZlebelia erTi meuRlis mier meore meuRlisTvis

bralad wayenebuli fagtebis gamo, r odesac es fagtebi Seicavs
gorwinebasTan dakavSirebuli movaleobebis a da valdebulebebis
seriozul da ganmeorebiT darRvevas, rac autanels xdis erTad

cxovrebas. 11°fd aumu Savebel idadgdnitiagronedoli uars
ambobs meuRlis Tvis sadilis momzadebaze. faqtebis  kvalifikacia:
Seicavs Tu ar a es qceva (qorwinebasTan dakavSirebuli
movaleobebis da valdebulebebis seriozul da ganmeorebiT

darRvevas, rac autanels xdis erTad cxovrebas. 111

zemoaRniSnuli magaliTidan Cans faqtis damdgeni sasamarTlo S
kompetencia. faqtis sakiTxi , romelic gamoixateba am faqtebis
dadgenis procesTan dakavSirebul speci f ikasTan. magaliTad,
mtkicebis  wesebi, romlebic  gansazRvravs  mtkicebulebis
dasaSvebobasa da gankuTvnadobas (ix. Tavi $ 4.3.3), gamoricxavs
nebismier faqts, romelsac ara aqvs kavSiri saq mesTant12 nagram im

fagtebis interpretaciis sakiTxebs, romlebic ar ukavSirdeba
kanonis darRvevas, sakasacio sasamarTlo ver ganixilavs.

zemoT gansazRvrul samive nawilSi mosamarTle sargeblobs

sruli uflebamosilebebiT: faqtebis dadgenis, samarTlebrivi

normis d a fagtebis (an gmedebebis) kvalifikaciis dros. sakasacio
sasamarTlos ar a aqvs igive uflebamosilebebi, rac sagmis
arsebiTad ganmxilvel sasamarTlo organoebs. uzenaesi
mosamarTlis rangSi , ra Tgma unda , is sargeblobs im pirobebis
Semowmebis uflebiT, romelSic s agmis arsebiTad ganmxilvelma
mosamarTlem ganaxorciela Tavisi uflebamosilebebi, mas SeuZlia
gaakritikos Secdomis gamo gaugmebuli gadawyvetilebebi,
ganmartos kanoni, e.i. sajarod gamoacxados zogadi da

198 Marie-Nozlle JabareBachellier,La technique de cassation, pourvois et@r en mat i r e
p, 51

19x. iqve, gv. 51

119 Code civil art: 2122006
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abstraqgtuli normebi 113 magram aris situaciebi, rodesac
safrangeTis uzenaes sasamarTlos ar a agvs Sefasebis araviTari
ufleba da mxolod is SeuZlia, rom sagmis arsebiTad ganmxilveli

sasamarTlos gadawyvetilebiT Semoifarglos. aseTia safrangeTis
sakasacio sasamarTlos paradoqgsi: sruliad uflebamosili -
zogierT SemTxveva Si, zogierTSi ki - ganiaraRebuli. 114

Cven SemTxvevaSic unda aRiniSnos , rom sakasacio sasamarTlo erT
SemTxvevaSi amowmebs saapelacio sasamarTlos mier dadgenili
fagtobrivi garemoebebis samarTlebriv Sefasebas, xolo meore
SemTxvevaSi amowmebs am faqtobrivigar  emoebebis dadgenis process

(anu, faqteb s, roml ebic dadgenilad iTvleba, radgan ar saWiroeb S
mtkicebas da mitkicebis saganSi Semavali faqtebis dadgenis
process).

pirveli SemTxvevis dros sakasacio sasamarTlo amowmebs
materialur ~ -samarTlebrivi normis darRvevis arsebobas, xolo
meore SemTxvevaSi - procesualur -samarTlebrivi darRvevis
arsebobas.

am ukanasknel SemTxvevaSi unda aRiniSnos, rom gasaCivrebuli
gadawyvetileba SeiZleba gaugmdes ara marto faqtebis dadgenis
procesSi daSvebul i procesualur I darRvevebis SemTxve vaSi,
aramed - im SemTxvevaSic, rodesac procesualuri darRvevebi
warmoadgens gadawyvetilebis gaugmebis absolutur safuZvels (ix.
$ 1.1., $ 5.3.).miuxedavad imisa, rom gasaCivrebul i gadawyvetilebiT
dadga swo ri Sedegi, aRniSnuli darRvevebis (sssk-is 394 -e muxli)
SemTxvevaSi (erT -erTis S emTxvevaSic), rogorc ukve aRiniSna,
sasamarTlo aRar ag rZelebs gamokvlevas, radgan am darRvevis

dadastureba warmoadgens gasaCivrebuli gadawyvetilebis
gaugmebis udavo safuzZvels. 115 sakasacio sasamarTlom mxolod
procesualuri xasiaTis faqtebis dadasturebis mizniT SeiZleba

miiRos da gamoikvlios mtkicebulebebi.

magram sakasacio sasamarTlos TviTon ar SeuZlia dadgenilad

cnos esa Tu is ZiriTadi, saZiebeli faqti, ar SeuZlia
ganaxorcielos am faqtebsa da mtkicebulebas Soris kavSiris
procesis p raqtikuli (procesualuri) realizacia, rac faqtis

damdgeni sasamarTlos kompetenciaa.

2.3. subsumfcia da misi mniSvneloba sakasacio
sasamarTloSi

3 Marie-Nozlle JabareBachellier La techniquedecassation, pourvoisetats en mati re ci vile, 2
p, 5253

M4ix.iqve gv. 53

M5y, xrustali. kasacia samoqalago samarTalwarmoebaSi. disertacia iuridiul

meaierebaTa kandidatis samecniero xarisxis mosapoveblad, 2004, gv. 63
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aRniSnul sakiTxs Cven garkveulwilad SevexeT gansaxilveli

Tavis pirvel paragrafSi. am SemTxvevaSi Cvens mizans warmoadgens
gamovyoT is Taviseburebebi, romlebic axasiaTebs subsumfciis

logikur operacias sakasacio sasamarTIoSi.

subsumfcia niSnavs identurobis dadgenas, anu ramdenad Seicavs
specialuri codna zogadi cnebis yvela niSans. sagmis ganxilvisas

mosamarTles uwe vs sagmisaTvis mniSvnelovani garemoebebis
samarTlis normiT mocemul saerTo SemadgenlobaSi Seyvana.

samarTlis Sefardeba xorcieldeba logikuri  operaciebis

gamoyenebiT, anu iuridiuli silogizmis mixedviT, 116 ra drosac
deduqciuri kvlevis Sedegad ori msjelobidan keT deba daskvna
zogadidan kerZoze  t silogizmi. 117

termini Asil ogizmi o ber ZnsylbgismogdgamiBraBo bi saa (
Sedegis gamoyvanas.!18 silogizms mniSvnelovani adgili ukavia
deduqciur i daskvnebis miRebaSi. silogizmebis sxvadasxva formis
aRmoCena da aRwera dakavSirebulia arestotel esTan.
silogizmebis Sesaxeb misi swavleba (silogistika) TiTgmis

ucvlelia dResac, rogorc tradiciuli logikis ZiriTadi

fragmenti. aristoteles silogistikis TeoriaSi mogvianebiT

CaerTo logikuri daskvnebis sxvadasxva saxe, romlebic efuZneba
gamonaTgvamebis urTierTkavSirs WeSmaritebis mixedviT. 119 amdenad,
logikuri silogizmi warmoadgens deduqciur daskvnas, romelic

Sedgeba ori wanamZRvrisa da daskvnisagan. misi  strugtura
SeiZleba warmovidginoT Semdegi saxiT: fiwvi ( S) aris xe ( M). xe
(M) aris mc¢ enare ( P). maSasadame, fiwvi ( S) aris mcenare ( P).120
aRniSnuli  miuTiTebs imaze, rom silogizmi Sedgeba sami
terminisagan, romlebsac gaaCniaT mkacrad gansazRvruli adgili

silogizmis strugturaSi. zemoaRniSnul magaliTSi fiWwvi ( S) aris
xe (M) warmoadgens ZiriTad wanamZRvars, xolo xe (M) aris mcenare
(P) warmoadgens meorad wanamZRvars. mesame termini _ fiwvi ( S) aris
mcenare ( P) warmoadgens daskvnas.

iuridiuli silogizmi formalur -logikuri silogizmisagan imiT
gansxvavdeba, rom am ukanasknel SemTxvevaSi ZiriTad wanam  Rvars
warmoadgens gamonaTgvami, xolo iuridili silogizmisas

samarTlis normiT gaTvaliswinebuli fagtobrivi garemoebis

normatiuli aRwera. amasTan erTad, samarTlis normiT mocemulia

sagmis gadawyvetis pirobiTi gadawyvetileba, romlis
ganpirobebuli saxiT miReba SeiZleba mxolod samarTlis normiT
gaTvaliswinebuli faqgtobrivi garemoebis normatiuli aRweris

konkretul fagtobriv situaciaSi realizaciis SemTxvevaSi.

18 http://law.edu.ru/doc/document.asp?doclD=1132308&sublD=100016057,100091301

17 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv 122
My 1. | jlsBBOdzso B [ sEJCPOAEY MeGm 206

Wy R. 10Lltsde [ edCM7 [ddm¢. 2008, Mmlktc. 156
1204x . iqve, gv. 157
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amdenad, SesaZlebeli a davaskvnaT, rom saerTo, formalur -
logikuri silogizmisagan gansxvavebiT, iuridiuli silog izmis
aTvliiT wertils warmoadgens samarTlebrivi norma. iuridiuli

silogizmis Tanaxmad, mTavar wanamZRvars warmoadgens iuridiuli

normiT mocemuli faqtobrivi situaciis yvela abstraqtuli

niSani, xolo meore wanamZRvars - konkretuli faqtobrivi
situacia. amdenad, s amarTlebrivi Sedegis miRebisaTvis
subsumfciis gziT dgindeba konkretuli faqtobrivi garemoebebi

gmedebis  sakanonmdeblo  Semadgenlobis gveS.  subsumfciis
fargl ebsSi furidiuli nor mi saTvi s i'yeneben
wa namZRvUntersaty, xqlo samosamarTlo subsum fciisaTvis L
cnebas fAmeor adi @chlnssfolggriigdr i o (

am SemTxvevaSi yuradReba unda mivaqcioT konkretul iuridiul

Sedegs, radgan misi safuZvlianobis SemowmebisaTvis, upirveles

yovlisa, aucilebelia samarTlebrivi normis moZieba, romliTac

gaTvaliswin ebulia daTgma, Tu ra SemTxvevaSi dgeba es Sedegi. 122
samarTlebriv normasa da konkretul faqtobriv situacias Soris

kavSiris dadgeniT am Sedegis gansazRvra dakavSirebulia
mosamarTlis mier konkretuli mogmedebebis ganxorcielebasTan.

Cveni interesis sferos warmoa dgens sakiTxi imis Sesaxeb, Tu ra
Taviseburebebi gaaCnia subsumfcias sakasacio sasamarTloSi. unda
aRiniSnos, rom wina paragrafSi Cven SevexeT faqtisa da
samarTlis gansxvavebis zogierT  Taviseburebas sakasacio

sasamarTloSi.

samarTlebrivi  daskvnis mTavari  wi nadadeba (wanamZRvari),
romelSic  moiazreba aseve samarTlis normiT  mocemuli
fagtobrivi situaciis normatiuli aRweris srulyofisa da

dazustebisaTvis gamoyenebuli ganvrcobiTi normebi , warmoadgens

samarTlis sakiTxs.

amdenad, ZiriTadi winadadebis samarTlis normi T mocemuli
Semadgenlobis (wanamZRvris) gansazRvra da mis safuZvelze
fagtobrivi garemoebebis kvalifikacia warmoadgens sakasacio
sasamarTlos uflebamosilebas. magram aqve unda aRvniSnoT, rom
subsumirebis procesi sakasacio sasamarTloSi unda ganvasxvaoT

faqtis damdgeni sasamarTlos mier ganxorcielebuli
subsumfciisagan. es gansxvaveba vlindeba ara subsumfciis arsSi,
aramed - misi realizaciis formebSi.

rogorc wina paragrafSi aRvniSneT, sakasacio sasamarTlos ar
SeuZlia TviTon ganax  orcielos faqtobrivi garemoebebis d adgenis
procesi . mas SeuZlia erT SemTxvevaSi Seamowmos am procesis

Sedegi (dadgenili faqtobrivi garemoebebi) samarTlebrivi kuTxiT,

iedz 2O, wdmsj kO ¢jteB3OdNS et 3@ tcOyHOENS et O O, [ .

122ix . iqve, gv. 38
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meore SemTxvevaSi ki Seamowmos Tu ramdenad sworad
ganaxorciela aRniSnuli procesi saapelacio sasamarTlom. xolo

miTiTebuli pro cesis Semowmebis wesi da moculoba mocemulia
proces ualur -samarTlebrivi normebiT.

amdenad, rodesac Cven vsaubrobT subsufciis Taviseburebebze
sakasacio sasamarTloSi, upirveles yovlisa, unda SevexoT

logikas, romelic axasiaTebs sakasacio sasamarTlos mier
gasaCivrebuli  gadawyvetilebis Semowmebis  process. unda
aRiniSnos, rom sakasacio sasamarTlo ar ikvlevs uSualod

sasarCelo moTxovnisa Tu Sesageblis safuZvlianobas (ix. $ 1.3).
sakasacio sasamarTlos winaSea saapelacio sasamarTlos mier
gamotanili gadawyvetileba (g anCineba), romelic gasaCivrebulia
sakasacio wesiT. moTxovna da Sesagebeli am SemTxvevaSi
warmoadgens im aucilebel orientirs, romelic exmareba
sakasacio sasamarTlos gasaCivrebuli gadawyvetilebis (ganCinebis)
samarTlebrivi mxaris SemowmebaSi (amis Sesaxeb ix ileT gvemoT).
maSasadame, sakasacio sasamarTlo ixilavs saapelacio
sasamarTlos gadawyvetilebas, romlis Semowmebis moculoba
ganisazRvreba erT SemTxvevaSi kanoniT, xolo meore SemTxvevasSi -
sakasacio saCivriT. mniSvnelovania is, rom sasamarTlo
gadawyvetileba warmoadgens iuridiuli normis samarTlebrivi

Sedegis realizaciis konstatacias. 123

amdenad, kanoniT dadgenili wesiT, sakasacio saCivris farglebSi

sakasacio sasamarTlos faqtobrivad uwevs imis Semowmeba Tu
saapelacio sasamarTlos mier dadgenil fagtobriv garemoebe bs
ramdenad mohyveba gasaCivrebuli gadawyvetilebiT miRebuli

Sedeqi.

imis gaTvaliswinebiT, rom Cveni yuradRebis obieqgts warmoadgens
subsumfciis  Taviseburebebi sakasacio sasamarTloSi, unda
aRiniSnos, rom gasaCivrebuli gadawyvetilebiT miRebuli Sedegis
Semowmba  xorcieldeba subsumfciis logikuri  operaciis
gamoyenebis gziT. magram mniSvnelovania is, rom sakasacio
sasamarTlos yovelTvis ar SeuZlia subsumfciiT miRebuli
Sedegebis realizacia. sakasacio sasamarTlos ar SeuZlia
subsumfciis meoradi  wanamZRvris  figsaciis realizacia,
romliTac samarTlis normiT gansazRvruli pirobiTi Sedegi
gardaigmneba upirobod. magram sakasacio sasamarTlo gansazRvravs
subsumirebisaTvis saWiro yvela aucilebel winapirobas da im
SemTxvevasSi, Tu arsebobs subsumfciis meoradi wanamZRuvari, anu Tu
daculia meoradi wanamZRvris figsaciis realizaciis kanoniT
dadgenili wesi, sakasacio sasamarTlos SeuZlia TviTon
gansazRvros samarTlebrivi Sedegi, xolo Tu ar arsebobs
meoradi wanamZRvari, sakasacio sasamarTlo gansazRvravs
subsumfciis aucilebel wanamZRvrebs, r ac konkretuli

Bedz 200, wdmlsjBO ¢jiokdOdNScets Oy HOENI e KOs O,
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saxelmZRvanelo kriteriumebis (miTiTebebis) saxiT aisaxeba mis
mier gamotanil ganCinebaSi, romlis dacva savaldebuloa
saapelacio sasamarTlosaTvis (ix. $5.5.).

amdenad, sakasacio sasamarTlos erT -erT  mTavar amocanas
warmoadgens  subsumfciis mTav ari wanamZRvris gansazRvra
(samarTlis norma) erT SemTxvevaSi da aseve imis Semowmeba, Tu
saapelacio sasamarTlos meoradi wanamZRvari (konkretuli
fagtobrivi situacia) ramdenad aqvs moazrebuli gmedebis
abstraqtuli sakanonmdeblo Semadgenlobis qveS. amisaTvis
sakasacio sasamarTlos uwevs rTuli gzis gavla. ra Tgma unda
subsumfciis mTavari wanamZRvris gansazRvra  ukavSirdeba
samarTlis normis moZiebisa da misi ganmartebis sakiTxs. am
procesSi TvalsaCinod vlindeba mosamarTlis rolis mniSvneloba,
gansakuTrebiT maSin r odesac mas uxdeba SefasebiTi normebis
gamoyeneba24

zemoaRniSnulidan gamomdinare, faqtobriv garemoebebTan Sexebis
KuTxiT sakasacio sasamarTlos mier gasaCivrebuli
gadawyvetilebis Semowmebis mimarTuleba SeiZleba davyoT or
nawilad: pirveli mimarTuleba vlindeb a sakasacio sasamarTlos
mier saapelacio sasamarTlos dadgenili  faqtobrivi
garemoebebis samarTlebriv SemowmebasSi, xolo meore - faqtobrivi
garemoebebis dadgenis procesis SemowmebaSi. pirvel SemTxvevaSi
darRvevebis arsebobisas sakasacio sasamarTlos SeuZlia
gamoitanos axali gadawyvetileba, xolo meore SemTxvevaSi augmebs
gasaCivrebul gadawyvetilebas da abrunebs sagmes saapelacio
sasamarTloSi xelaxali ganxilvisaTvis (ix. Tavi me -5).

zemoaRniSnul mimarTulebeb s ufro dawvrilebiT ganvixilavT
gvemoT moyvanil TavebSi.

Ill.  faqtobrivi garemoebebis Semowmeba sakasacio
sasamarTlos mier

3.1. faqtobrivi garemoebebi, rogorc samarTlebrivi
Sefasebis obieqti

unda aRiniSnos, rom saapelacio sasamarTlos mier dadgenili
faqtobrivi garemoebebis samarTlebrivi Semowmeba ukavSirdeba
materialur  -samarTlebriv Sedegs, rac daskvnis saxiT aris
mocemuli saapelacio sasamarTlos gadawyvetilebaSi (ganCinebasSi).

1245ead. g. gogiaSvili . rogor aviTareben mosamarTleebi samarTals . garTuli
samarTlis  mimoxilva . 2005 (8), gv. 52
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magram, sanam sakasacio sasamarTlo Seudgeba saapelacio

sasamarTlos mier dadgenili faqtobrivi garemoebebis
kvalifikaciis Semowmebas, is unda darwmundes imaSi, rom am
fagtebs misTvis gaaCnia savaldebulo Zala. 125

am SemTxvevaSi Cven erTmaneTisagan unda gavmijnoT is mogmedebebi,
romlebsac mosamarTle mimarTavs Tavisi iniciativiT da
mogmedebebi, romlebic ganpirobebulia sakasacio pretenziebiT.

pir vel rigSi ganvixiloT SemTxvevebi, rodesac sakasacio
sasamarTlos mosamarTle Tavisi iniciativiT mimarTavs Semowmebis
xerxebs.

upirveles yovlisa, es iseTi SemTxvevebia, rodesac sakasacio
sasamarTlosTvis saapelacio sasamarTlos mier dadgenili

faqtebi savaldebu lo Zalas iZens an am faqtebis dadgenasTan
dakavSirebul procesualur darRvevebze kasatori yuradRebas ar

amaxvilebs (gamonakliss warmoadgens gadawyvetilebis gaugmebis
absoluturi safuzZvlebi sss -is 394 -e muxlis Tanaxmad). am
SemTxvevaSi sasamarTlos uxdeba imis Semowmeba, Tu am faqtebs
ramdenad mohyveba saapelacio sasamarTlos mier gadawyvetili
(dadgenili) iuridiuli Sedegi.

ismis kiTxva: rogor amowmebs sakasacio sasamarTlo faqtebs?

ra Tgma unda, am SemTxvevaSi mniSvneloba eniWeba imas, rom es
fagtebi dadgenilia kanonis moTxovnaTa Sesabamisad da ar
arsebobs sssk -is 412 -e muxIliT gaTvaliswinebuli SemTxvevebi (ix. $

5.3.).

amdenad, sakasacio sasamarTlo amowmebs faqtebis kvalifikaciis
siswores. unda aRiniSnos, rom es sagmianoba ukavSireba erT
SemTxvevaSi imis garkvev as, Tu ramdenad sworad gaigo samarTlis
norma saapelacio sasamarTlom, xolo meore SemTxvevasSi - Tu
ramdenad emTxveva saapelacio sasamarTlos mier dadgenili
faqgtobrivi garemoebebi mis mier gamoyenebul samarTlis normiT

dadgenil wess.

am SemTxvevaSi ikveTeba metad mniSvnelovani sakiTxi, romelic

erTi mxriv exeba samarTlebriv sakiTxs, xolo meore mxriv -

fagtobrivs 126 (ix. $ 2.2.).

pirvel SemTxvevaSi unda vifiqroT, rom sakasacio sasamarTlo
amowmebs samarTlis normis interpretaciis marTebulobas, rac
silogizmis logiku ri operaciis mixedviT ZiriTad wanamZRvars
warmoadgens. amisaTvis sakasacio sasamarTlo valdebulia, TviTon
ganmartos es norma da mivides im daskvnamde, rom saapelacio
sasamarTlom sworad ganmarta gansaxilveli norma. TiTqos, erTi

% sagarTvelos  samoqalago saproceso kodegsis 407-e muxlis me2 nawili

1%aseveix.J. Bor®, L. Bor ®. L aalloza20@3apt 7i48seve x.nMame t i ~ r
Nozlle JabaréBachellier La techniquede cassation, pourvoisetas en mat i r e -5li vi
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SexedviT, ar ikveTeba kavSiri sakasacio sasamarTlos faqtebTan,
rodesac is ikvlevs samarTlis normis interpretaciis
(ganmartebis) siswores. magram sabolood swored am marTebulobis
SemowmebiT aris ganpirobebuli saapelacio sasamarTlos mier
dadgenilad miCneuli  faqgtobrivi garemoebebis iuridiu li
mniSvneloba da, Sesabamisad, imis garkveva, Tu am fagtebs ramdenad
mohyveba Sesamowmebeli iuridiuli Sedegi.

am SemTxvevaSi mniSvnelovania is, rom kerZo samarTali, rogorc
wesi, Sedgeba kanonis samarTlisagan da kanonis normebis
ganmartebisa da ganviTareb is Sedegad Segmnili samosamarTlo
samarTlisagan. 127

agedan gamomdinare, samarTlis normis ganmartebis meTodebs
eniWeba sakmaod didi mniSvneloba, rac warmoadgens faqtebis
Sefasebis aucilebel pirobas.

samarTlis normis ganmarteba SesaZleblobas gvaZlevs, gavigo

misi Sinaarsi. samarTlis normiT mocemuli fagtobrivi situacia

yovelTvis ar aris naTlad Camoyalibebuli. aucilebeli xdeba

bundovani da gaugebari adgilebis ganmarteba. am procesis gareSe
SeuZlebelia normatiuli wanamZRvrisaTvis konkretuli

fagtobrivi situaciis misadageba. im SemTxvevaSi, Tu kanonis
tegsti ar iZleva konkretul pasuxs faqtobrivi niSnebis Sesaxeb,

misi  dakonkreteba SesaZlebelia sxva samarTlis normebis
meSveobiT, ra drosac gaTvaliswinebul unda ignes samarTlis

sistemaSi specifikaciisaTvis gamosayeneb eli normebis adgili.
Sesabamisad, specifikaciis meSveobiT  samarTlis normis

Semadgenlobis niSnebis dakonkreteba xdeba naklebi
abstragtulobis xarisxis mgone samarTlis normebiT. 128

magram isic unda aRiniSnos, rom am principis gamoyeneba
SesaZlebelia maSin, ro desac amis saSualebas iZleva damxmare
normebi 129 romlebSic mocemulia gansamarti normis Semadgenlobis

ufro konkretuli niSnebi. ufro xSiria SemTxvevebi, rodesac
mosamarTlem unda mimarTos samarTlis normis ganmartebis
tradiciul meTods.

magaliTad, Sapi Tavis na  SromSi aRniSnavs, rom samarTlis normis
ganmartebis klasikur xerxebs praqtikaSi imaze ufro naklebi
mniSvneloba gaaCnia, vidre acxadebs pretenzias Tavisi

1273, von Staudingers Kommentar zurgrBerluchen Gesetzbuch mit Egffrungsgesetz und
Nebengesetzen. 13. Aufl. Erstes Buch, Rn. dit4irebulia |. Wanturia. Sesavali

saqarTvelos samogalagqo samarTlis zogad nawilSi. Th. 200Qw., gv. 110
128C dz OF. 4 d s g BORO ded AEHSO dziip O @806 ) .5 2
°s. CaCavasadisertacio naSromi samarTlis  doqtoris akademiuri  xarisxis

mosapoveblad , mféirxovna da moTxovnis safuZvlebis konkurenc ia kerZo
samarTalSi , Th., 2010,gv. 11-12
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safuzvliani koncefciiT. 130 agve igi aRniSnavs, rom yovelive es
aixsneba imiT, rom mocemuli swavleba ar avl ens gansxvavebebs
sasamarTlo praqtikiTa da doqtriniT ukve ganmartebul

samaTlebriv normasa da im samarTlebriv normas Soris, romelic

jer kidev unda ganimartos gamoyenebis procesSi. 131

aRniSnulTan mimarTebaSi uneblieT ibadeba kiTxva: ramdenad
moeTxoveba  aRniS nul swavlebas  ganasxvaos  sasamarTlo
praqtikiTa da doqtriniT ukve ganmartebuli samarTlebrivi norma

im samarTlebrivi normisagan, romelic jer kidev ar aris
ganmartebuli.

migvaCnia, rom aRniSnul mosazrebasTan mimarTebiT unda
davazustoT samarTlis normis ganmar tebis klasikuri
kriteriumebis zogierTi mxare.

upirveles yovlisa samarTlis normis ganmartebis klasikuri
midgomebi, Cveni mosazrebiT, warmoadgenen garkveul orientirebs,
romlebic exmareba mosamarTles samarTlis normis Sinaarsis
dadgenasi.

migvaCnia, rom am SemTxvevaSi Tavisi adgili unda mivuCinoT
samarTlis normis klasikur ganmartebebs da ar velodoT am
swavlebisagan imaze mets, vidre misi daniSnulebaa. am xerxebis
sworad gamoyenebas didi mniSvneloba eniWeba praqtikuli
sakiTxebis gadawyvetisas. swored am swavle bis daniSnulebaa misi
praqgtikuli realizacia. sakiTxavia mxolod, Tu rogor unda
gamoviyenoT es swavleba praqtikaSi.

vfigrobT, rom am kiTxvaze pasuxis Zieba upirveles yovlisa iwyeba
samarTlis normis statikur da dinamikur xasiaTSi.

saerTo -abstraqtuli saxiT sa marTlis normis regulaciur -
samarTlebrivi Sinaarsi statikaSi gamoxatulia TviT pozitiuri

samarTlis wyaros tegstSi. samarTlis dinamika, misi realizaciis

procesi, rac moicavs aseve samarTlis normis gamoyenebas,

aucileblobis  gaTvaliswinebiT, atarebs  konkretizire bul
xasiaTs: samarTlis normis statikis saerTo -abstraqtuli Sinaarsi

misi realizaciis ganxorcielebisas konkretdeba, miesadageba
konkretul situacias 132

agedan gamomdinare, samarTlis normis ganmarteba gamoixateba
saerTo -abstraqtuli samarTlis normis Sinaarsis garkvevisa da
amoxsnis dakonkretebaSi, misi realizaciis dinamikur procesSi 133
samarTlis normis WeSmariti Sinaarsi mis konkretul situaciaSi

realizaciisas aris misi regulaciuri potencialis aqtualuri

¢ dz Of, 4 d fls ¢ OGO dEifs ASCHSO dizfiy O @606 fiy 29

18lix . iqve, gv.. 29

132 http://www.kusach.com/biblio/0010019/548m . | . w. 1 jtmimwdzy.d [Bh OW Isj stedW
csfMzH OeMlsa ©. [ . 1999

133ix . iqve

7C

7 t



gamoxatuleba mocemul drosa da sivrceSi, mocemul konkretul

re gulaciur situaciaSi. 134

samarTali mogmedebs da realizdeba ara abstraqtulad, aramed -
konkretulad, ara potenciurad, aramed - aqtualurad, ara Tavis
obieqtisagan izolirebulad, aramed - uSualod am obieqtze
Tavisi WeSmariti da realuri zemogmedebis adekvaturi

regu laciuri gamoxatulebiT 135 samarTlis normis
saerToregulaciuri potenciali sxvadasxva konkretul

regulaciur situaciebSi iZens aqtualobas am situaciebis

specifikis Sesabamisad da mJRavndeba sxvadasxva aqtualur -
regulaciuri mniSvnelobiT. winaaRmdeg SemTxvevaSi, Tu
miviCnevdiT, rom samarTlis teqsti yvelgan da yovelTvis

erTnairad da erTmniSvnelovnad ganimarteboda, maSin samarTlis

normis ganmarteba, rogorc aseTi, igneboda sruliad zedmeti. 136

agedan gamomdinare, SesaZlebelia davaskvnaT, rom samarTlis
normis gaazrebis pro cesi ar SeiZleba davupirispiroT misi
gamoyenebis process. am or process Soris arsebobs logikuri

kavSiri, rac sistemurad gmnis erT miznamde mimaval mogmedebaTa
erTobliobas, romelsac TavisTavad didi roli da mniSvneloba

gaaCnia samarTlis normis sworad gamoyen ebisa da
ganmartebisaTvis.

amdenad, samarTlis normis statikuri Sinaarsis
gacnobierebisaTvis gamoiyeneba ganmartebis Semdegi wesebi:
sityvasityviTi (anu gramatikuli) ganmarteba; kanonis
konteqstualuri mniSvnelobiT (sistemur -logikuri) ganmarteba,;
istoriuli g anmarteba; kanonis obieqturi arsis dadgena (anu

Teleologiuri ganmarteba).

Asamar Tl ebri vi I nterpretaciis gzi T, kanoni s
gasagebad, mniSvnelovania iuridiuli  kontegstis  enobrivi,
|l ogi kuri da Teleologiuri kritet#ti umebis gansaz

sityvasityviTi ( anu gramatikuli) ganmartebis procesi SeiZleba
SevadaroT im aTvliT wertils, saidanac iwyeba samarTlis normis

Sinaarsis dadgena. ganmartebis aRniSnuli saSualeba, SeiZleba
iTqvas, rom warmoadgens zogadad samarTlis normis ganmartebis

procesis safuZvels. mis ga reSe SeuZlebelia gadavideT

ganmartebis SXVa saSual ebebze. ATanamedr o
ganmartebis meTodis SerCeva normis Semfardeblis subieqtur

Sefasebazea d a M¥ k and eSemTxveva®i mniSvnelovania

Semfaseblis, konkretul SemTxvevaSi - mosamarTlis, subieqtu ri

Sefasebis farglebis gansazRvra, rac, upirveles yovlisa

134
135
136
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uzrunvelyofilia samarTlis normis teqstualuri ganmartebiT.

magram aqve unda aRiniSnos, rom SesaZlo sityvasityviTi arsis
ganmartebis farglebis dadgena ar niSnavs kanonis arsis garkvevis
farglebs. 139 misi arsis garkveva uSualod ukavSirdeba
samosamarTlo samarTalSemogmedebas 140

ngramati kul i anu sityvasityvi Ti ganmarteba m
regulirebis Sefasebas rogorc gramatikuli, aseve iuridiuli

terminologiis gaTvaliswinebiT. es ukanaskneli aucileblad

gasaTvaliswinebelia, rodesac esa Tu is termini garkveuli

SinaarsiT  damkvidrebuli da ganmartebulia  samarTlebriv

wesrigSi. rig SemTxvevebSi normis sityvasityviTi ganmartebis

meTodis Sesabamisi interpretacia arasakmarisia misi miznisa da

Sinaarsis swori Sefasebisa Tvis. es xdeba, magaliTad, maSin,

rodesac samarTlis ori norma erTmaneTs ewinaaRmdegeba imgvarad,

rom mosamarTlis mier maTi sityvasityviTi ganmartebis Sedegad
gadawyvetilebis mi Reba SeuZlebelia.o

ar SeiZleba ar aRiniSnos, rom samarTlis normis sityvasityviT [
ganmartebisas arsebobs aseve ganmartebis sistemur -logikuri
saSualebebis gamoyenebis aucilebloba. aris SemTxvevebi, rodesac
samarTlis normis sityvasityviTi ganmartebisas misi Sinaarsis

gageba SeuZlebelia mxolod am normis CarCoebSi darCeniT.
aucilebelia as eve misi sistemuri kavSiris dadgena sxva
normebTan. mniSvnelovania imis dadgena, Tu ra mniSvnelobas iZens

es konkretuli norma mTel normatiul kompleqsSi. am SemTxvevaSi
arsebiTia imis gansazRvra, Tu ra kontegstualuri mniSvnelobiT
xasiaTdeba gansamarti samar TIlis norma. sistyvasityviTi da
konteqstualuri mniSvnelobiT gagebis aqtebis Sesabamisobas

xSirad gansazRvraven hermenevtikuli wris cnebiT. 142 aRniSnuli
miuTiTebs imaze, rom sityvasityviTi da konteqstualuri
ganmartebebi mWidrod aris erTmaneTTan dakavSirebuli d a,
SeiZleba iTqvas, moiTxoven am ganmartebebiT miRebuli Sedegebis
Sejamebas43

magaliTad, #as -65295909 samogqgalaqo sagmeze gamotanil

gadawyvetilebas Tan axlavs mosama rTlis  gans  xvavebuli
mosazreba. aRniSnuli sagme exeba samogalago saproceso normis
ganmarte bas, kerZod, sssk-is 372-e da 38%e muxlis me -3 nawils.
sicxadisaTvis unda aRiniSnos, rom sasamarTlo pragtikaSi
wamoiWra sakiTxi imis Sesaxeb , Tu ramdenad aris SesaZlebeli

Wedz 2O, wdimlsj dE®ydHOe@dsigSs e @ ©, [ . 2006c¢. M. 2
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dauswrebeli gadawyvetilebis gamotana saapelacio saCivris
winaaRmdeg saapelacio Sesag eblis warudgenlobisaTvis. upirveles

yovlisa , wunda aRiniSnos, rom dauswrebeli warmoeba icnobs
Sesageblis warudgenlobis SemTxvevaSi dauswrebeli
gadawyvetilebis gamotanas da sasamarTlo sagmis ganxilvisas

mxaris gamoucxadeb lob is SemTxvevaSi dauswrebeli
gadawy\wetilebis gamotanas. k onkretul SemTxvevaSi Cven miznad ar
visaxavT yuradRebis gamaxvilebas dauswrebeli gadawyvetilebis

institutis yvela detalze, radgan amiT davarRvevT gansaxilveli
Tematikis kontegsts. Cven vecdebiT magaliTis saxiT SemogTav azoT
procesualur -samarTlebrivi normis ganmartebis xedva.

sagme imaSia, rom pirveli instanciis instituti iTvaliswinebs

sarCelis winaaRmdeg Sesageblis warudgenlobis SemTxvevaSi
dauswrebeli gadawyvetilebis gamotanas. 144 saapelacio
sagmiswarmoebaSi mocemulia norma 45 romelic uTi Tebs, rom
apelantis an apelantis mowinaaRmdege mxaris gamoucxadebl obis
Sedegadl46 dauswrebeli gadawyvetilebis gamotanis 147 garda, sxva
SemTxvevaSi gamoiyeneba pirveli instanciis wesebi dauswrebeli
gadawyvetil ebis gamotanis Sesaxeb . amdenad, ismis kiTxva : sssk-is
38%e muxlis me -3 pungti unda gavavrcelo T pirvel i instanciis
sasamarTlosaTvis dadgenil sarCelze Sesageblis warudgenlobis

msgavsad, aseve saapelacio saCivarze Sesageblis warudgenlob IS
SemTxvevebzec da gamovitanoT dauswrebeli gadawyvetileba , Tu -
mxol od s asamarTlo sxdomaze mxaris (am SemTxvevaSi apelantis an

misi  mowinaaRmdege mxaris) gamoucxadeblobis SemTxvevasSi.

winaaRmdeg SemTxvevasSi, SesaZlebelia Tu ara sssk -is 372 -e muxlis
safuZvelze gavavrcelod Sesageblis warudgelobisaTvis
dausrebeli gdawyvetilebis i nstituti saapelacio

sagmiswarmoebisas (anu  saapelacio  saCivarze  Sesageblis
warudgenlobaze.

miTiTebul gansxvavebul mosazrebaSi aRniSnulia, rom imisaTvis,

r aTa vupasuxoT KkiTxvas - SesaZlebelia Tu ara gansaxilveli

normis (sssk -is 387 -e muxlis me -3 nawil) g avrceleba pirvel [
instanciis sasamarTlosaTvis dadgenili Sesageblis
warudgenlobis  Sedegebze - upirveles  yovlisa , unda

davaxasiaToT sssk -is 387 -e muxlis me -3 nawili, misi Sinaarsisa da
mogmedebis farglebis mixedviT. amisaTvis aucilebelia dadgindes

is mizani, romelic warmoadgens samarTlis normis safuZvels. ar

SeiZleba samarTlis normis iseTi ganmarteba, romelic
SeewinaaRmdegeba kanonis nebas da im miznebs, romelTa miRwevas
uzrunvelyofs gamosayenebeli samarTlebrivi norma . Sesabamisad,

44sagarTvelos  samogqalago saproceso kodegsis 20%e muxlis me7 pungti

5ix . iqve, 387e muxlis me3 pungti

“8yuradReba unda mivaqcioT imaze, rom sagarTvelos samogalago saproceso
kodegsis 38%e muxlis (saapelacio sasamarTlos gadawyvetilebis Tavsi)
saTauria fimxareTa gamoucxadeblobis Sedegehio .

47sagarTvelos  samogqala qo saproceso kodegsis 387%e muxlis  pirveli da me2
pungtebi
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am miznisa da misken mimavali procesis ugulebelyofa kanonis

araswori ganmartebis mizezi xdeba. am miznis dadgena XxSir
SemTxvevaSi moiTxovs mis wakiTxvas sxva normebTan Kk avSirSi,
romlebTan erTadac igi gmnis samarTlebriv saSualebaTa sistemas,
romlis meSveobiT ac uzrunvelyofilia samarTlI ebrivi zemogmedeba
da warmoadgens samarTlebrivi mowesrigebis meganizms*8

agve vkiTxulobT : fisaapelacio samarTalwarmoeba regulirdeba
specialuri procesualuri normebiT, romlebic miznad isaxavs

pirveli instanciis sasamarTlos gadawyvetilebis (ganCinebis)

saapdacio sasamarTloSi gasaCivrebasTan dakavSirebuli
urTierTobebis mowesrigebas 0. aRniSnulis gaTvaliswinebiT , SSsk-
is 387-e muxlis me -3 nawilis ganmarteba SeuZlebelia im
normebisagan izolirebulad, romlebic gansazRvraven saapelacio
sasamarTlos instanciurobis Ta viseburebebs. winaaRmdeg
SemTxvevaSi, pirveli instanciis sasamarTlosaTvis dadgenili

normebis farTod gamoyenebas SesaZlebelia mohyves pirvel

instanciis gameoreba saapelacio sasamarTloSi, rac
ewinaaRmdegeba saapelacio sasamarTlos garTuli modelis arss.
evrop is mosamarTleTa sakonsultacio sabWos daskvnis 136 -e

paragrafis Tanaxmad, apelacia ar unda iyos da ar unda
ganixilebodes, rogorc faqtobriv da samarTlebriv sakiTxebSi

Sesworebebis Setanis SeuzRudavi SesaZlebloba. zustad am
principzea agebuli dRevandeli garTu li saapelacio sasamarTlo,
romelsac ewodeba SezRuduli (arasruli) apelacia. aRniSnulis
gaTvaliswinebiT, sayuradReboa saqarTvelos samogalaqo
saproceso kodeqgsis 372  -e muxli, romlis Tanaxmad , sagmis ganxilva
saapelacio sasamarTloSi warmoebs im wesebis dacviT, r omlebic
dadgenilia  pirveli instanciiT sagmeTa  ganxilvisaTvis,

saapelacio sasamarTlos sagmis warmoebis TavSi mocemuli
cvlilebebiTa da damatebebiT. amdenad, am normasi
gaTvaliswinebuli terminebi -Acvliilebebi Tad da ndAdamatebe
miuTiTeben saapelacio sasamar  Tlos instanciisaTvis
damaxasiaTebel Taviseburebebze, romelTa Secvla dauSvebelia da

mxolod am Taviseburebebis gaTvaliswinebiT (da ara maTi
ugulebelyofiT) aris SesaZlebeli pirveli instanciiT sagmeTa

ganxilvisaTvis dadgenili wesebis dacva. amdenad, sssk -is 37 2-e
muxli gansazRvravs pirveli instanciiT sagmeTa ganxilvisaTvis

dadgenili wesebis gamoyenebis farglebs, e.i. am wesebis gamoyeneba

ar atarebs SeuzRudav xasiaTs, aramed igi SezRudulia
saapelacio sasamarTlos miznebiT, saapelacio sasamarTlos
sagmiswarmoebis  TaviseburebebiT. yovelive zemoaRniSnulidan
gamomdinare, SesaZlebelia davaskvnaT Semdegi: miuxedavad imisa,

rom sagmis momzadebis mizniT pirveli instanciisaTvis dadgenili

wesebi TiTgmis mTlianad exeba saapelacio sasamarTlosac,
saapelacio Sesagebels gaaCnia mxolod saapelacio
sasamarTlosaTvis damaxasiaTebeli Taviseburebebi, rac pirvel

148 #as -652-959-09 samogalaqo sagmezgadawyvetilebaze gansxvavebuli azri

74



rigSi vlindeba mtkicebiT sagmianobaSi. saapelacio Sesagebeli,

rogorc mtkicebiTi sagmianobis gansaxorcielebeli procesualuri

saSualeba, ar SeiZleba gavaigivoT sarCelis winaaRmdeg m imarTul
SesagebelTan. sssk -is 201 -e muxlis me -7 nawiliT gaTvaliswinebuli
Sesageblis warudgenlobis faqti TavisTavad gansazRvravs
mtkicebis sagans, radgan mosarCele Tavisufldeba sarCelSi
miTiTebuli fagtebis mtkicebisagan. aRniSnuli fagti SeiZleba

iyos dauswr ebeli gadawyvetilebis gamotanis  winapiroba.
Sesabamisad, saapelacio Sesageblis warudgenlobas sagmis
momzadebis etapze, rogorc iuridiul faqts, ar SeiZleba mohyves

iseTive Sedegebi, radgan apelaciaSi , mtkicebiTi sagmianobis
ganxorcielebis specifikidan gamomd inare , ixileba igive sadavo
materialur  -samarTlebrivi faqtebi da mtkicebulebebi, xolo am

stadiaze  Sesageblis  warudgenlobiT ,  pirvel instanciaSi
Sesageblis warudgenlobis msgavsad , ar ganisazRvreba mtkicebis
sagani. saapelacio sagmiswarmoebisas mtkicebiTi sagm ianoba,

romelic SeiZleba moicavdes miTiTebas axal fagtebsa da
mtkicebulebebze (sssk -is 380-e da 382-e muxl eb) an mxaris
moTxovnas pirveli instanciis sasamarTlos gadawyvetilebis

mxolod  samarTlebrivi mxaris  Semowmebaze, warmoadgens
saapelacio Sesageblis ars ebiT niSnebs, zustad es Sesagebeli
aris gaTvaliswinebuli sssk-is 373 -e muxlis pirveli nawiliT da
specialuri, sagamonakliso normaa, romlis farTo ganmarteba
dauSvebelia. am muxliT gaTvaliswinebuli Sesagebeli, rogorc

iuridiuli faqti , gansxvavebulia sarCelis w inaaRmdeg mimarTuli
Sesageblisagan da am ukanaskneli Sesageblis warudgenlobis
iuridiuli ASedegis gavrceleba saapelacio Sesageblis
warudgenlobaze , iuridiuli Sedegis specialuri daTgmis gareSe
dauSvebelia. saapelacio sagmiswarmoebis momzadebis
momwesrigebeli normebiT Sesageblis warudgenlobisas
dauswrebeli gadawyvetilebis gauTvaliswinebloba warmoadgens

e.w. kanonmdeblis kvalificiur dumils. zustad es principebi unda
gaviTvaliswinoT sssk -is 387 -e muxlis me -3 nawilis ganmartebisas,
romelic ara deskrifciul, arame d normatiul faqtobriv
Semadgenlobas moicavs, rac TavisTavad iTvaliswinebs ara
upirobod  pirvel [ instanciis sasamarTloSi  dauswrebeli
gadawyvetilebis gamotanis Sesaxeb wesebis ‘gadmoRebas~, aramed
misi normatiuli ~ xasiaTis  gaTvaliswinebiT, saapelacio
sagmiswarmoebis Sefasebis gziT, dauswrebeli gadawyvetilebis
winapirobebis swor diferencirebas. ol49

SesaZlebelia iTqvas, rom sssk -is 387 -e muxlis me -3 nawiliT ar
moiazreba is procesualuri xasiaTis SemTxveva (winapiroba), rasac
warmoadgens saapelacio saCivarze Sesage blis warudgenloba. unda
vifigroT, rom dauswrebeli gadawyvetilebis, rogorc
samarTlebrivi Sedegis, winapirobas saapelacio sasamarTloSi
SeiZleba warmoadgendes mxolod sasamarTlo sxdomaze mxaris

1494 as652-959-09 sagmeze gansxvavebuli azri.
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(apelantis an misi mowinaaRmdege mxaris) arasapatio mizeziT
gamoucxadebloba. zustad es warmoadgens im Taviseburebas (sssk -
is 372 -e muxli), rac dauswrebeli gadawyvetilebis intitutTan

mimarTebaSi, saapelacio sagmiswarmoebisaTvis gaiTvaliswina
kanonma.

amdenad, sistemuri ganmartebis SemTxvevaSi ganisazRvreba am

normis adgi li samarTlis sistemaSi, samarTlis darg sa da
samarTlis institutSi. am SemTxvevaSi moZiebuli unda ign es
normebi, romlebic logikur kavSirSia ga nsamart normasTan. 150
sistemuri ganmartebis dros mniSvnelovania samarTlis normis

yvelaze ufro tipuri funqcionaluri kav Sirebis gaTvaliswineba,

r ac gavlenas axden s gansamarti normis Sinaarsze. 151

amdenad, samarTlis ganmartebis zemoaRniSnul meTodebs mo sdevs
e.w. istoriuli ganmartebis meTodi. magram im SemTxvevasSi , Tu wina

ganmartebis saSualebebma ver migviyvanes sasurvel Sedeg amde am

ganmartebis mniSvneloba gamoixateba kanonmdeblis istoriuli
nebis dadgena Si.

istoriuli ganmar t eba  warmoadgens normatiuli  wyaros
oficialuri tegstis publikacii s Seswavlis a da misi Sinaarsis
dadgenis agtebis erToblioba s.152 am ganmartebis Sedegad unda

dadgi ndes samarTlis normis ga nsamarti teqstisa da am normis
teqstis  originalis  identuroba, misi bolo oficialuri
redaqciis mixedviT. 153

magram samarTlis normebis ganmartebis sxvadasxva saSu alebis
gamoyenebas ra Tgma unda , safuZvlad udevs normis Sinaarsis
dadg ena. SesaZlebelia am meTodis gamoyenebas gaaCndes garkveuli
upiratesoba. 154 am mxriv unda aRiniSnos, rom misi Sinaarsis
dadgenis erT -erT saSualebas war noadgens Teleologiuri

ganmarteba. unda aRiniSnos, rom  Teleologiur -obieqturi
ganmarteba SeiZleba ar emTxveod es istoriul ganmartebas. 155 es
xdeba maSin, rodesac istoriul i kanonmdebel i ar iTvaliswin ebs
zogierT SemTxvev as an Tu socialuri procesebis ganviTarebam
moiTxova kanonis gagebis Secvla. 156 Teleologiuri ganmartebisas
mxedvelobaSi misaRebia aramarto mizani, romel sac isaxavs
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konkretuli samarTlis norma, aramed - am miznis samarTlianoba
da mizanSewoniloba. 157

unda aRiniSnos , rom konkretuli SemTxvevebis g aTvaliswinebiT,
sxvadasxva norm is urTierTmima r TebaSi mTavar rols asruleben

ara logikuri, aramed - Teleologiuri argume ntebi; normis
interpretacia TanxmobaSi unda movides im mizandasaxulobasa da
samarTlianobis warmodgenebTan, romlebic mocemuli a
samarTlebriv wesrigSi, raTa arsobrivad Tanabrad Sefasdes. 158
amdenad, samarTlianoba da mizanSewonilob a fas deba Sesabamis
samarTlebri v wesrigSi mogmedi obieqturi kriteriumebisa da Tu

SefasebiTi kategoriebis gaTvaliswinebiT. 159 magram aqve unda
iTqvas, rom aucileblad unda ga vi Tval iswin oT e.w. Tanabari
mopyrobis principi, romelic moiTxovs samarTlebrivi Sefasebis
Tanmimdevrulobas mTlian sama  rTlebriv sistemasSi. 160

Amyar. da stabiluri samar Tl ebrivi iswesri gi uf

mniSvnelovani pirobaa. sakmarisia moiSalos samarTlebrivi
usafrTxoeba, rom nebismieri ufleba eWvis gveS aRmoCndes. ar
SeiZleba  kanonmdebelma  uflebis  ueWvelobis  prezum f cia
Secval 0s mi si saeMvoobi T. o

magram unda aRiniSnos, rom myari da stabiluri samarTlebrivi

wesrigi ar aris calke mocemuli kategoria, romel sac
mosamarTle advil ad xedavs. aRniSnuli samarTlebrivi wesrigi
warmoadgens im faseulobaTa sistemas, rom elic Tanmimdevrulad,
evoluciurad  yalibdeba  demokratiul  sazogadoebaSi da
warmoadgens im  pozitiur  movlenas, riTac  sabolood
uzrunvelyofilia uflebis arseboba. zustad am faseulebaTa

ganxilva , maTi erTiani sistemis gaTvaliswinebiT , SesaZlebels
xdis samarTlianobisa da mizanSewonilobis Sefasebas.

sasamarTlo pragtikam wamoWra sakmaod rTuli sakiTxi coerT
mxareze - mesakuTris ufleba, meoreze - kanonier ZalaSi Sesuli

gadawyvetilebiT daculi ufleba.
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xarisxis ~ mosapoveblad , mf@Txovna da moTxovnis safuZvlebis konkurencia  kerZo
samarTalSi , Tb., 2010, gv. 50

8rainhold  cipeliusi , iuridiuli meTodebis moZRvreba miunxeni 2006w, gv. 66
1594 . kereselize , kerZo samarTlis uzogadesi sistemuri  cnebebi. Th. 2009, gv.,74
¥0rainhold  cipeliusi , iuridiuli meTodebis moZRvreba niunxeni 2006w, gv. 66/
ix . BverfGE60-40,aseve BverfGES59, 49

161h. zoize . sakonstitucio kontroli da RirebulebaTa  wesrigi sagarTveloSi

Tb. 2007, gv 40
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k er Zod-msdiCelol mimarTa Thilisis sagalago sasamarTlos

samogalaqo sagmeTa kolegias mopas uxeebis £ Ab®d, -Bgaa -Sido
mimarT binidan gamosaxlebis Sesaxeb.

mosarCelem miuTiTa, rom ¢.ThilisSi, gorkis me -2 CixSi, #6 -Si
mdebare sax|ITmflobelobis 1 \7 nawili 1975 wels SeiZina da im

welsve daaregistrira teginventarizaciis biuroSi. mosarCelis
ganméebiT, mopasuxeebi sargebloben misi sakuTrebiT da
uflebas ar aZleven, icxovros binaSi.

mopasuxeebma sarCeli ar cnes da miuTiTes, rom q.Thilisis
CuRureTis raionis sasamarTlos 1992 wlis 30 ogtombris kanonier

Zal aSi Sesul i gadawyvetil ebi Bniifbggsadaavi s or Sv
fi d-dan erTad cnobil igna q.ThilisSi, gorkis me -2 CixSi, #6 -Si

mdebare 22.28 kv.m binis farTze uflebamopovebulad.

saapelacio sasamarTlo m daadgina, rom 1975 wlis 27 agvistos

yidva -gayidvis xelSekrulebis safuZvelze ThbilisSi, gorkis me Il

CixSi, #6 -Si mdebare miwis nakveTisa da saxITmflobelobis 1 \7

nawilis mesakuTred sajaro reestrSi registrire
saapelacio sasamarTlo m aseve daadgina, rom amave mxareebs Soris

kanonier ZalaSi Sesuli , Q. Thbilisis CuRureTis raionis

sasamarTlos 1992 wlis 3 0 ogtombri s gadawyvetilebi T nt
SvilTan - Agoa da -TdndevTad cnobil igna q. ThilisSi,

gorkis me -2 CixSi, #6 -Si mdebare 22,28 kv.m binaze

uflebamopovebulad da misi cxovrebis ganmaviobaSi SeeZlo

esargebla sadavo farTiT

gansaxilv el sagmesSi mosarCe lis moTxovnis safuzZvels
warmoadgens is, rom igi ar is sadavo binis mesakuTre da sk-is 170e
da 172-e muxlebis Tanaxmad , iTxovs mopasuxeTa gamosaxlebas.
amdenad daisva sakiTxi: SesaZlebelia Tu ara mosarCelis
moTxovnis dakmayofileba, rodesac arsebobs kanonie r ZalaSi
Sesuli gadawyvetileba, romlis safuZvelze mo pasuxeebma moipoves

sadavo farTis flobis ufleba.

amasTan mimarTebiT sakasacio palatam aRniSna, rom miTiTebuli

gadawyvet i l-mbriSvilTai &r'itcad mudmivad moipova sadavo

farTiT sargeblobis ufleba, ra sac iTvaliswinebda im dros

mogmedi ~saqarTvelos ssr sabinao kodeqgsi 0.
sakasacio saCivris analizis safuZvelze SesaZlebelia davaskvnaT,

rom kasatori iTxovs Tavisi materialur -samarTlebrivi moTxovnis

dakmayofilebas saqgarTvelos samoqgalago kodeqgsis 170 -e da 172-e

muxlebis  safuZvelze, radgan mogmedi kanonmdebloba ar

iTvaliswinebs sakuTrebis SeboWvis iseT safuZvlebs, rac

sasamarTlo gadawyvetilebiT warsulSi wesrigdeb oda.

amasTan mimarTebiT unda aRiniSnos, rom samarTlebrivi

urTierToba, romelic warmoiSva im dros mogm edi ‘saqarTvelos

SSsr sabinao kodeqgsi so safuZvel ze, rac [
(magaliTad, gangorwinebis SemTxvevaSi) binis gayofas da farTis

gamoyofas (farTze uflebis mopovebas), gadawyvetilia da

dasrulebulia im dros mogmedi kanonis pirobebSi (9. Thilisis
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CuRureTi s raionis sasamarTlos 1992 wlis 30 ogtombris
gadawyvetilebiT).

gasaTvaliswinebelia, rom imJamad mogmedi samoqalago kodeqsis

176e muxli, am kodegsis amogmedebamde mogmedi samogalaqo
samarTlis kodeqgsisa (1964 wlis redaqciis) da sagarTvelos ssr

sabinao kode qsi sagano (1983 wlgansxvavekid &mplosi i

sakuTrebis  gansxvavebul instituts . sakuTrebas, rogorc
samarTlebrivi wesrigiT Segmnil faseulobas, gaaCnia
gansxvavebuli Sinaarsi da farglebi , rasac ar icnobda im dros

mogmedi kanonmdebloba. am SemTxvevaSi yuradsaRebia sakuTrebis
socialuri  fungcia, romelic garkveulwilad gansazRvravs

sakuTrebis Sinaarssa da mis socialur boWvas, kerZod,
saqarTvelos samogalago kodeqgsis 170 -e muxlis pirvel nawilSi
miTiTebulia, rom ‘mesakuTres SeuZlia, kanonismieri an sxvagvari,

kerZod, saxelSekrulebo SeboWvis farglebSi flobdes da
sargebl obdes g®hebi T.. . .0

aRniSnuli danawesi iTvalswinebs sakuTrebis kanonismier da
saxelSekrulebo boWvas, magram mas gaaCnia Tavisi farglebi,
kerZod, ar SeiZleba, rom sakuTrebis boWvam, mis ma SezRudvam
mospos  sakuTreba. 163 sakuTrebis  substancia, romelSic
igulisxmeba sakuTrebis institutiT gaTvaliswinebuli Sinaarsis

realizacia, 164 unda SenarCundes, e.i. kerZo sakuTrebis SezRudva

ar unda niSnavdes sakuTrebis uflebis realizaciis mospobas,

magram, amasTan effad, unda gaviTvaliswino T, rom im dros
mogmedi kanonmdebloba ugulebelyofda kerZo interesebs da,
maSasadame, ar iTvaliswinebda arc sakuTrebis Tavisuflebisa da

arc misi socialuri boWvis samarTlebrivi wesrigiT Segmnil

faseulobas, rac gansazRvrulia mogmedi sam ogalaqo kodeqgsiT.

il .sakasacio sasamarTlom aRniSna, rom moq nedi samogalaqo
kodeqsis gavrceleba im urTierTobebze, romlebic warmoSobilia

da  dasrulebulia  am kodeqsis amogmedebamde mogmedi
kanonmdeblobis safuzZvelze , dauSvebelia , Tu sxva rames ar
iTvaliswineb s kanoni (namdvili ukuZala) 165

amdenad, mogmedi samqalaqo kodegsis sakuTrebis Tavisuflebis

(170e da 172-e muxlebi) principis gavrceleba am kodegsis
amogmedebamde mogmedi kanonmdeblobis safuZvelze sakuTrebis
SezRudvis Sesaxeb dadgenili fagtis mimarT da mi si kanonierebis
(e.d. sakuTrebis boWvis) xelaxla ganxilva dRes moq nedi
kanonmdeblobiT gansazRvruli sakuTrebis socialuri fungciis

1%2susg #as -37269109 17 dekemberi, 2009 w.

183ph, zoiZe . sakonstitucio kontroli da RirebulebaTa  wesrigi saqgarTveloSi
Th., 2007. gv. 105

®ix . iqve, gv. 105

1% aseve ix . saqarTvelos  sakonstitucio sasamarTlos gadawyvetileba  #1/1/428,
447, 459 gadawyvetileba , aseve masze darTuli sami gansxvavebuli azri / Sead.
daviT sulagvelize . statia : sigklis samarTlis  kanonis ukuZalis Sesaxeb t
komentari sakonstitucio sasamarTlos gadawyvetilebaze 0 Jurnali
fisakonstitucio samarTlis  mimoxilva 0 ymarti 201Qv. #2/ aseve geTevan eremaZe
statia : mdsazrebebi sakonstitucio sasamarTlos  gadawyvetilebis Sesaxeb _
pasuxi d. sulagveliZ is komentarze 0 ,x . Iqve.
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gaTvaliswinebiT da, Sesabamisad, sakuTrebis uflebis
prioritetebze yuradRebis gamaxvileba moklebulia samarTlebriv

safuZvels. rog ori Sedegic ar unda dgebodes kanonier ZalaSi

Sesuli gadawyvetilebiT , misi Secvla dasaSvebia mxolod kanoniT
pirdapir miTiTebul SemTxvevebSi (sssk -is 265 -e, 421-e muxlebi). 16%®
amasTan mimarTebaSi, unda aRiniSnos, rom Cven yuradReba unda
gavamaxvilo T gadawyvetilebis materialur kanonier Zalaze, 167 rac
garantirebuls xdis gadawyvetilebiT dacul uflebas.

amasTan dakavSirebiT  sakasacio sasamarTlom ganmarta, rom cAdPom
urTierTobebze, romlebic warmoiSvnen mogmedi samogalaqo
kodegsis amogmedebamde Zaladakarguli normatiuli aqtebis

safuZvelze, magram arsebobas agrZeleben, misi mogmedebis
periodSi gamoiyeneba Zaladakarguli normatiuli agtebi, garda im
SemTxvevebisa, roca urTierTobis monawileebs surT, erTmaneTs

Soris urTierToba am kodeqsiT moawesrigon an, Tu samogalaqo

kodegsi u Zravi nivTebis Sesaxeb axal wesebs iTvaliswinebs
(sagarTvelos samoqgalago kodegsis 1507 -e muxli).

rogorc ukve aRiniSna, konkretul SemTxvevaSi arsebobs
urTierToba, romelic warmoiSva da dasrulda im dros mogmedi
kanonmdeblobis safuzZvelze da amJamad ar ixileba SXVis
sakuTrebaSi Sesaxlebis (uflebamopovebis) uflebasTan
dakavSirebuli sakiTxebi.

yovelive zemoaRniSnulidan gamomdinare, sakasacio palata Tvlis,

rom . Thilisis CuRureTis raionis sasamarTlos 1992 wlis 30

ogtombris kanonier ZalaSi Sesuli gadawyvetilebiT Ab or
SvilTan erTad cnobil igna g. ThilisSi, gorkis meore CixSi, #6 -
Si mdebare 22,28 kv.m binaze uflebamopovebulad, romliTac
SeizRuda mesakuTris ufleba im dros moq nedi kanonmdeblobis
safuZvelze, rac miuTiTebs am pirTa mier nivTis marTlzomier

flobaze. amdena d, ar SeiZleba CamoerTvas sadavo nivTis flobis

ufleba im pirebs, romlebmac es ufleba moipoves kanonie r ZalaSi
Sesuli gadawyvetilebiT . 188
amdenad, unda aRini Snos, rom fdAsamar Tl ebri vi

mimarTebaSia ZiriTad uflebasTan, rogorc Senobis saZirkveli
SenobasTan.....ufleba, rogorc faseuloba, samarTlebrivi wesrigis
farglebSia SesaZlebeli da, bunebrivia, nebismieri
gadawyvetileba, mas kanonmdebeli miiRebs Tu sasamarTlo,

1% susg #as -37269109 17 dekemberi, 2009 w.

%7unda aRiniSnos , rom procesualuri sasamarTl o icnobs gadawyvetilebis
formalur mxares, romelic miuTiTebs gadawyvetilebis Tvisebaze , romlis
Tanaxmad igi aRar SeiZleba gasaCivrdes , xolo mareTa wamoWrili dava
iTvleba gadaWrilad . aseve materialur mxare, rac miuTiTebs gadawyvetilebis
im Tvisebaze , romlis  ZaliT arc sasamarTlos da arc mxareebs ar SeuZliaT
sxva procesSi sadavod gaxadon es gadawyvetileba . (dawvr.ix. T. liluaSvili.
samogalaqo sap roceso samarTali. Th. 2005w. gv. 376378)

%8 susg #as -37269109 17 dekemberi, 2009 w.
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romliTac konkretuli piris uflebas prioriteti miecema
samarTlebriv usafrTxoebasTan mima rTebi T, mi uReb¥®9d i
rogorc Cans , samarTlis normis ganmarteba SeiZleba moiTxovdes

iseTi sferoebis gaTvaliswinebas, rogoricaa fsamarTlebrivi
wesrigi o,

wesrigisa da Ziri Tadi ufl ebebdasaS.ur Ti
agedan gamomdinare, SesaZlebelia davaskvnaT, rom samarTlis
normis ganmartebis meTodebi warmoadgenen samarTlis normis
ganmartebis im zogadi xasiaTis kriteriumebs, romlebic

konkretul SemTxvevaSi mosamarTlis cnobierebaSi a yalibeb en
samarTalpretenzii s hipo Tezas. am hipoTezis Sedegad dgindeba is
winapirobebi, romlis arsebobis SemTxvevaSi gamomdinarebs
konkretuli daskvna _ ramdenad SeiZleba, am fagtobrivi

winapirobebis mimarT gamoyenebul ignes moZiebuli samarTlis
norma.

hegeli aRniSnavda, rom samarTlis ganxorcielebis sagmesSi,
rogorc kanonis gamoyeneba ze calke aRebul SemTxveva Si
ganasxvaveben or mxares: pirveli a SemTxvevis xasiaTis codna misi
uSualo individualobiT _ arsebobs Tu ara xelSekruleba da a.S.

arsebobs Tu ara kanonis damrRvevi mogmedeba da vin da arRvia,

xolo meore a am SemTxvevis misadageba ufleba -aRmdgeniT
kanonTan.170

amdenad, yvela zemoaRniSnuli samarTlis normis ganmartebis
meTodebi, mniSvnelovania da gamoiyeneba iurisprudenciaSi,
rogorc samarTlis normis Sinaarsis gagebis iuridiul -

SemecnebiTi sa Sualebebi. zustad Tavisi iuridiul -SemecnebiTi
mniSvnelobis yvela dasaxelebuli da SesaZlo a, agreTve, sxva
xerxebi warmoadgen s adekvatur saSualebebs samarTlis normis

ganmartebis meTodis saerTo moTxovnebis ganxorcielebisaTvis. 17

magram unda aRiniSnos, rom saka sacio sasamarTlo amowmebs ara
imas, Tu ra samarTlebrivi saSualebis gamoyenebiT ganmarta

saapelacio sasamarTlos gasaCivrebuli gadawyvetilebis

safuzvlad miTiTebuli samarTlis norma, aramed igi TviTon

mimarTavs am princips , raTa gansazRvros , mieca Tu ara dadge nil

fagtobriv garemoebebs swori samarTlebrivi Sefaseba ; ramdenad

189h. zoizZe . sakonstitucio kontroli da RirebulebaTa  wesrigi saqgarTveloSi

Th., 2007. gv. 105/ aseve ix. b. zoiZe. statdaad samar Tl ebri vi
samarTlebrivi usafrTxoe bisS esaxebd . Jurnal i Afadami ani da

2006w., gv 83
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marTebulad igna gamoyenebul i da ganmartebul i samarTlis
norma.l72

magaliTad, safrangeTis sakasacio sasamarTlo , garTuli
sakasacio sasamarTlos msgavsad , amowmebs samarTlis normis
gamoyenebisa da g anmartebis siswores da misi kompetencia ar
vrceldeba TviT samarTlis normis konstituciurobasa da

kanonier ebis Semowmebazel’3

magram saintereso a, aRiniSnos, rom zogierT samarTlis norm as
safrangeTis sakasacio sasamarTlo ar ganmarta vs. maTi ganmarteba,
garkveul i speci f ikis gaTvaliswinebiT, amoRebulia am
sasamarTlos kompetenciidan. 174 safrangeTis sakasacio
sasamarTlos SeuZlia mxolod maTi gamoyeneba da imis gansazRuvr a,
Tu romel SemTxvevaSi SeiZleba maTi gamoyeneba. am wyaroebs
ganekuTvnebian arareglamentirebuli xasi aTis administraciuli
agtebi ( non reglamentaide rigi saerTaSoriso xelSekrulebebi.
arareglame ntirebul aqtebs i yeneken (individualur da kolegtiur

agtebs) administraciuli sasamarTloebi. zogierTi saerTaSoriso

xelSekruleb  a iTvaliswineb s ganmartebis specialur m eganizmebs
(romis SeTanxmeba aZlevs ganmartebis uflebas evrokavSiris

samarTlian sasamarTlos) 175 sxva SeTanxmebebi, romlebic ar
iTvaliswineben aseT meqganizmebs , SeiZleba ganmart on safrangeTis
sasamarTloeb ma im zomiT, rom es ganmarteba ar exebodes
saerTaSoris 0 sajaro wesrigs. 176

safrangeTis sakasacio sasamarTlo iyenebs ucxo qveynis
samarTlis normas, ucxo gveynis kanonis faqtTan mierTebis
(assimilation principis m eSweobiT. aRniSnuli principi gamoiyeneba
nebismieri ucxo qveynis samarTlis normis mimarT, miuxedavad misi
wyarosi. Tu sakasacio sasa narTlo darwmundeba, rom sagmis

Sead. . ¢ detsmMsomizhmjog ez ezts  s5L dzOdad w A\ tf fipfipdy @O d& fgdsdizy g .09 |

2001. ~1. fMmbte., 33

131958wlis  safrangeTis  konstitucia iTvaliswinebs  specialur ~ organos
_sakonstitucio sabWos romelic uflebamosilia Seamowmoggaakontrolos
kanonebis konstituciuroba . reglamenti  rebuli agtebis kanonierebis Semowmeba
ganekuTvneba administraciuli sasamarTlos gvemdebareobas. _ dawv. ix.s . 1 .

1 0dz0Cddzg, HdMMjtlsOydwy dzO@ MsdMS Olsj dzw kyj dets?2 Mmisj f j ded € OdgH
fsmMisOdetso dzj dzgd 2 MizHtse GOy HOMLME 522 06 @&HaeveX.ipld §.¢bh GO A tcOdzyd d
sdzdh Ofp. sodmisdlszydtdsdz 2 SCtsdtcsd d Stdhisdszydtddstsy O
utcOsdzdlﬂ’;tscE'adxmtsg dmMmdzj Hse Odedj. [. 2007c¢., MmMlsts. 165
“s. 1. 10&O¢Cdd, HdMMjtlsOydy dO MsdMCOlFdv bkyjds?2 Mmisjtfj
JBdezisaOdzq’J fsMisOdztso dzj dzgd?2 MkHtse CcteOYHOdMES?2 stedmMHdSydd
1. 1000¢dds, HIdMMjlsOyYydw dzO MsdmE Olsj dzv Eyj dets2 Mmisjf §
lB)]OdZTSE)GdZCfJ fcmMlsOdzso dzj ded?2 MEkHtse O HOWME 52 s tedmMudSydd

s 1. 10&OCdd, HdMMjtesOydy d0 MisdMC Ol dzv bkyj ds?2 Mmisjitfj
{B) Odztse Odzd j §tMisOdatse dzj ded? MizHtse GO} HOdMCB®2 ¢ ttdmHdSydd
1-¢ j juin ¥989,Bull.civ.l, =~ 224

82



arsebiTad ganmxilvelma mosam arTlem sworad gamoiyena ucxo

gveynis kanoni, is aRar amowmebs , Tu ramdenad Ca swvda es
mosamarTle ucxo gveynis samarTli s normis Sinaar ss.177
rogorc vxedavT , samarTlis normis ganmarteba (interpretacia)

warmoadgens faqto brivi gare noebebis Sefasebis safuZvels.
SeiZleba iTgvas, rom kanonis interpretaciisas samarTlian
Sedegze orientireba argumentacias Tavidan bolomde ga sdevs.178

rodesac sakasacio sasamarTlos uxdeba saapelacio sasamarTlos
mier dadgenili fagtobrivi garemoebebis samarTlebrivi Sefaseba,

anu imis garkveva , mohyveba Tu ara am faqtobriv garemoebebs
gamoyenebuli samarTlis normiT gansazRuvruli Sedeqi,
sasamarTlo unda mivides im daskvnamde, rom adgili aqvs
subsumirebad fa qtebs. SesaZlebelia saapelacio sasamarTlom ar
gamoiyena norma, romelic unda gamoeyenebina, magram Tu faqtebi
dadgenilia kanonis moTxovnaTa dacviT, sakasacio sasamarTlo

TviTon iyenebs samarTlis normas da imisda mixedviT , Tu ra
Sedegi dgeba gamoyenebuli sama rTlis normis safuZvelze , an
gamoaqvs axali gadawyvetileba, romliTac augmebs gasaCivrebul
gadawyvetilebas, an ZalaSi tovebs, magram - Secvlili

motivaciiT. 179 (ix. $5.2.,, $5.4.)
am mxriv interess iwvevs sasamarTlo pragtika.

2008 wlis 18 ivliss gobuleTis raio nul sasamarTlos sarCeliT

mi mar T-an fisdon@marT zianis anazRaurebis Sesaxeb. mosarCelem

miuTiTa, rom flobs avtomangana "bmv -s~ saxelmwifo nomriT # DUBb

338, romliTac 2008 wlis 31 marts moZraobda qobuleTSi

aRmaSeneblis gamziris #195 sacxovrebeli saxlis w in, ra drosac

mas daejaxa sawinaaRmdego mimarTulebiT moZravi mikroavtobusi

sax. nomriT  GALL 4 6 , romel sac mar Tavda #fgo, xol o mi Kk
war mo ad g e s daiuTrBbas) romelmac aTxova es mikroavtobusi

A g aRniSnul sagmesTan dakavSirebiT aRiZra sisxlis samarTlis

sagme. sagmeze Catarebuli winaswari gamoZiebiT dadginda, rom

avtoavari a mo x d a mi kr oavt o daidegrobiTnZRol i s Ago
aseve dadginda, rom mikroavtobusi gadacemuli hgonda mopasuxes _

i g samuSaod. mosarCelem ganmarta, rom misi avtomangana

avto avariis Sedegad veRar aRdgeba da mas miadga 4000 aSS

dolaris odenobiT ziani. aRniSnuli avtomanganiT gadahyavda

mgzavrebi, iyenebda tagsad, riTac arCenda ojaxs, es iyo misi

Semosavlis erTaderTi wyaro. mosarCelem moiTxova, rom mopasuxe

e . 1. 10k0Cddhcy@B@lsgle®ydgwyid®?2 Misjfjdd COdHdHOISO s todt
[BYOdzso Odzd ] ftslsOdeso dzj ded?2 MkHtse SOy HOdMIE2 ¥ ttdmMudCydd

1-6 j ,jant 93 B u |l | . c iSead. Marie-Notlle JadareBachellier, La technique de cassation,
pouvoisetarfts en mati re-786i vile, 2010, p. 78
78 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv .70

1Mix. sssk -is 412 -e muxli
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i b daekisros mis sa  srgeblod avtoavariis Sedegad miyenebuli
ziani - 4000 aSS dolari, aseve moiTxova, rom mopasuxes daekisros

miuRebeli Semosavlis - 800 laris gadaxda.
mo p a S u xra safCelicar cno da SesagebelSi miuTiTa, rom
mosarCeles ara aqvs zianis moTxovnis ufleba, vinai dan

dazianebuli avtomobili mis sakuTrebaSi ar iricxeba. igi ar aris

saTanado mopasuxe, radgan mas uSualod ziani ar mihyenebia.
dausabuTebelia sarCelSi, aseve 4000 aSS dolaris zianisa da
miuRebeli SemosavliT gamowveuli zianis anazRaurebis moTxovna.
sabolood mosarCele iT xovda mxolod 4000 aSS dolaris
eqvivalenti laris dakisrebas.

aRniSnuli  sagme araerTxel iyo ganxiluli sasamarTlo

instanciebSi, sabolood saapelacio sasamarTlom miiCnia, rom
saqarTvelos samogalago saproceso kodegsis 85 - muxlis
Tanaxmad saTanado mopasuxed sagmeSi CarTuli unda iyos ara
mikroavtobusis m esakuTr e Aibo, is,avina meadiavda am
mikroavtobuss da visi uSualo braleuli mogmedebiT ac miadga
mosarCeles ziani. aRniSnuli procesualuri normis Tanaxmad , Tu
sagmis ganxilvisas sasamarTlo daadgens, rom sarCeli aRZrulia

ara im piris winaaRmdeg, vinc pasuxi unda agos sarCelze, mas
SeuZlia mosarCelis TanxmobiT Secvalos Tavdapirveli mopasuxe

saTanado mopasuxiT. Tu mosarCele amis winaaRmdegia, sasamarTlo

uars etyvis mosarCel es sarCelis dakmayofilebaze.

amasTan mimarTebiT, sapelacio sasamarTlom ganmarta, rom sk -Is
999e muxlis me -4 nawilis bolo winadadebis mixedviT,
mosargeble warmoadgens amave kodegsis 155 -e muxlis me -2 nawiliT
gansazRvrul subieqts, romelic, marTalia, fagtobrivad flobs

nivlTs (mWeri), magram sxva piris, kerZod, nivTis flobis
uflebamosilebis mimniWebeli piris sasargeblod.

agedan gamomdinare, saapelacio sasamarTlom ar gaiziara
mowinaaRmdege mxaris mosazreba imis Sesaxeb, rom, 999 -e muxlis
med nawilis Sesabamisad, mosarCelis avtomangan isTvis miyenebuli
zianis anazRaurebis valdebuleba gaaCnia “ford - tranzitis~
mi kroavtobusi s mes sda kgu Warneadgérns 0 saTanado
mopasuxes avtoavariis Sedegad miyenebuli zianis anazRaurebis

Taobaze warmoebul gansaxilvel davaSi. saapelacio palatam
miuTiTa : imis gaTvaliswinebiT, rom mosarCele m uari ganacxada
saapelacio sasamarTlos mTavar sxdomaze arasaTanado mopasuxis

_p. f -ssaTanado mopasuxiT,g . mi T Secvlaze, sssk -is 85 -e muxlis
Sesabamisad, aRniSnuli garemoeba misi sarCelis dakmayof ilebaze
uaris Tgmis safuZvelia

kasat or ma-m fgaasaCivra saapelacio sasamarTlos
gadawyvetileba da moiTxova misi gaugmeba im safuzvliT, rom
sasamarTlom arasworad gamoiyena sssk -is 85-e muxli da

arasworad ganmarta sk -is 99%e muxlis me -4 nawili, rasac moh yva
araswori Sedegi.

sakasacio sasamarTlom gaiziara kasatoris saCivris safuzvlebi

da miiCnia, rom dairRva samarTlebrivi danawesebi, kerZod,

84



sakasacio sasamarTlo m ganmarta, rom saqarTvelos samoqgalaqo
kodegsis 999 -e muxlis me -4 nawilis Tanaxmad, Tu piri
satr ansporto saSualebas iyenebs mflobelis nebarTvis gareSe,
igi valdebulia, mflobelis nacvlad aanazRauros ziani. amasTan,

mflobeli valdebulia, aanazRauros miyenebuli ziani, Tu

satransporto saSualebis gamoyeneba SesaZlebeli gaxda misi

bralis gamo. am nawilis pi rveli winadadeba ar gamoiyeneba, Tu
mosargeble  mflobelis  mier  daniSnulia  satransporto

saSualebis samarTavad an, Tu es satransporto saSualeba mas
gadacemuli hgonda mflobelisagan.

gansaxilveli normis miznebidan gamomdinare, satransporto
saSualebis mflobelad miiCneva piri, vinc iuridiuli safuzZvliT
axorcielebs am nivTze faqtobriv batonobas. im SemTxvevaSi , Tu
piri, romelic iyenebs satransporto saSualebas misi mflobelis

nebarTvis gareSe (aramarTlzomieri mflobeli), miayenebs zians am
satransporto saSualebis gamoy enebiT, samogqalaqo
pasuxismgebloba daekisreba am ukanasknels da ara - satransporto
saSualebis mflobels. am SemTxvevaSi mniSvnelovania is garemoeba,

rom pirs, romelic marTavda satransporto saSualebas, ar gaaCnda

misi flobis ufleba (magaliTad, satransporto s aSualebis
mflobels ar gadaucia mosargeblisaTvis igi, anda gadacemuli
transporti mosargeblem gamoiyena mflobelis nebis

sawinaaRmdegod). amasTan, mflobeli valdebulia, aanazRauros
miyenebuli  ziani, Tu satransporto saSualebis gamoyeneba
SesaZlebeli gaxda misi bralis gamo(magaliTad, satransporto
saSualebis karebi datova Riad, gasaRebi datova masSi). aRniSnuli

miuTiTebs imaze, rom man ver uzrunvelyo mis mflobelobaSi

arsebuli satransporto saSualebis saTanado d dacva, rac gaxda
sxva pirTa mier satransporto saSualebi s dauflebis safuzveli.

sxva SemTxvevaa, rodesac mflobelis nebis safuZvelzea
mosargeblisaTvis gadacemuli satransporto saSualeba.
gansaxilveli normiT gaTvaliswinebulia SemTxvevebi, rodesac

mflobelis nebiT piri daniSnulia satransporto saSualebis
samarTavad an, Tu es satransporto saSualeba mas gadacemuli

hgonda mflobelisagan. unda vifigroT, rom mflobelis nebiT
satransporto saSualebis gadacemiT, misi mimRebi piri xdeba
marTlzomier i mflobel i, magram kanoni gansaxilveli normiT
mflobelis nebis safuZvelze satranspor to saSualebis mimReb
pirad gulisxmobs mosargebles, romelsac ar ekisreba samogalaqo
pasuxismgebloba mis mier miyenebuli zianisaTvis , msgavsad
sagarTvelos samoqgalaqgo kodeqgsis 999 -e muxlis me -4 nawilis
pirveli ~w inadadebiT gaTvaliswinebuli SemTxvevisa (piri,
romelsac ar gaaCnda nebarTva satransporto saSualeb is
gamoyenebaze).

amdenad, sagarTvelos samoqgalago kodegsis 999 - muxlis me -4
nawilis Tanaxmad, unda gaviTvaliswinoT ori garemoeba, romlis

arsebobis SemTxvevaSi pasuxismgebloba SeiZleba daekisros
satransport 0 saSualebis mflobels da ara - mosargebles, anu
pirs, romelic marTavda satransporto saSualebas, kerZod,
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rodesac mosargeble mflobelis mier daniSnulia satransporto
saSualebis samarTavad an, Tu es satransporto saSualeba mas

gadacemuli hgonda mflobelisagan. or ive SemTxvevaSi,
gamoyenebisas, mosargeblis mier miyenebuli zianisaTvis zianis
anazRaurebaze pasuxismgebeloba SeiZleba daekisros
satransporto saSualebis mflobels da ara - mosargebles.

am SemTxvevaSi mniSvneloba eniWeba mometebuli safrTxis wyaroTi
miyenebui zianis institutis Taviseburebas, romlis Sesabamisad :
samogalaqo pasuxismgebloba SeiZleba daekisros pirs (mflobels),

romelic ar warmoadgens zianis mimyenebels, brali ar miuZRvis

zianis miyenebaSi.

amrigad, gansaxilveli normebi iTvaliswineb s mometebuli
safrTxis wyaroTi zianis anazRaurebis samarTlebriv danawesebs,
gansazRvravs im piris pasuxismgeblobas, romelic valdebulia,
aanazRauros  mometebuli safrTxis wyaroTi miyenebuli ziani.

rogorc aRiniSna, es pasuxismgebloba ufro mkacria, r ac SeiZleba
dadges bralis gareSec, magram agve unda aRiniSnos, rom
gansaxilveli normebi ar arTmev s dazaralebuls uflebas, zianis
anazRaureba moiTxovos im pirisagan, visac uSualod miuZRvis

brali zianis miyenebasSi , sagarTvelos samogalago kodegsis 992 -e
muxlis Tanaxmad. konkretul Sem TxvevasSi, sagarTvelos samoqgalaqo
kodegsis 999 -e muxlis pirveli da me -4 nawil ebis me-3 winadadebis
danawesebi akonkreteb s iseT SemTxvevebs, rodesac pasuxismgebloba
SeiZleba daekisros satransporto saSualebis mflobels.

sakasacio palata miiCnevs, rom saapelaci o sasamarTlom
arasworad ganmarta sagarTvelos samogalaqo kodeqgsis 999 -e
muxlis moTxovnebi, Sesabamisad, arasworad gamoiyena sagarTvelos
samogalaqo saproceso kodegsis 85 -e  muxlis danawesi da
arasworad miiCnia i b a@rasaTanado mopasuxed. 180

amdenad, rogorc vxeda VT, procesualur -samarTlebrivi normis
gamoyenebisa da ganmartebisaTvis aucilebeli gaxda fagtobrivi

situaciis sworad Sefaseba da materialur -samarTlebrivi
normebis sworad gamoyeneba da ganmarteba, romlis Sedegad cxadi

xdeba, Tu vin aris miyenebul zianze pasux ismgebeli piri. amis
Semdeg sasamarTlom arsebiTad unda ganixilos sagme da
gamoikvlios yvela aucilebeli piroba, romelsac mohyveba

konkretuli samarTlebrivi Sedegi. 181

magaliTad, safrangeTis iuridiul literaturaSi aRniSnulia, rom

kanonis darRveva ( violation deloi) ar unda iyos gagebuli viwrod,
darRvevad CaiTvleba kanonis nebismieri arasworad gamoyeneba da
ganmarteba, miuxedavad mizezebisa, romelmac igi gamoiwvia.

0susg # as-393810 15ivlisi 2010w, aseveix. T .Ci t oSvi | i, statia fAdeliqti de
deligtur valdebulebebaTa zogierTi samar Tl ebrivi aspeqtebi o, Jurn
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amdenad, darRvevas warmoadgens kanonis araswori gamoyeneba ( fausse
applicatior), Tu samarTlis normi S gamoyeneba ar Seesabameba misi
gamoyenebis pirobebs, da araswori ganmarteba (fausse interpretation),
rodesac irRveva kanonis sityva da suli (sasamarTlom igi

arasworad gaigo), im SemTxvevaSic, Tu sasamarTlom uari Tqva

kanonis gamoyenebaze (re f u s dtidorg, fwpdalsaxad gamosayenebeli
norma ar gamo iyema situaciis Sesabamisad. kanonis darRvevaSi
aseve iTvleba sasamarTlo gvemdebareobisa da gansjadobis wesebis
daucveloba. 182

zemoT miTiTebu lis gaTvaliswinebiT SesaZlebelia aR vniSnoT, rom
imisaTvis, r aTa sakasacio sasamarTlom Seafasos gasaCivrebuli
gadawyvetilebis samarTlebrivi mxare, man unda Seamowmos , Tu
saapelacio sasamarTlom samarTlebrivad ramdenad swor ad
Seafas a faqtobriv i situacia . amisaTvis is TviTon iyenebs da
ganmart avs sadavo urTierTobis momwesrigebe | normebs. magram,
imisaTvis, rom sakasacio sasamarTlo Seudges faqtobrivi
garemoebebis samarTlebriv Semowmebas, is unda darwmundes imaSi ,
ramdenad aqvs misTvis savaldebulo Zala saapelacio
sasamarTlos mier dadgenilad miCneul faqgtebs. amisaTvis,

ganvixilo T prezumfciis mniSvneloba faqtobrivi garemoebebis
Semowmebisas.

3.2. prezumfciis mniSvneloba fagtobrivi garemoebebis
Semowmebisas

mas Semdeg rac sasamarTlo gansazRvra VS normis Sinaars s da
aseve fagtobrivi garemoebebis normatiul aRwera s, is gadadis
meore etapze, kerZod arkvevs, ramdenad Seesabameba Sesamowmebeli
fagtebi samarTlis normis danawess, e.i. es faqtebi ramdenad
warmoadgens subsumire bul faqtebs.

ra Tgma unda, rodesac garkveulia da dadgenilia sagmis

gadawyvetisaTvis aucilebeli winapirobebi (samar Tlis norma da
fagtobrivi garemoebebi), mosamarTle axdens subsimirebas.
subsumciis principis gamoyeneba erT SemTxvev aSi SeiZleba sakmaod
trivialur  formebs atarebdes, xolo me ore SemTxvevaSi
moiTxovdes rTuli azrovnebis process , gansakuTrebiT im
SemTxvevebSi, rodesac mosamarTle adgens SefasebiT cnebebs. sxva
sityvebiT  rom vTgva T, mosamarTles uxdeba faqgtobriv
urTierTobasa da samarTlis norm as Soris kavSiris dadgenis

rTuli procesis gavla.
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mosamarTle gmnis samarTalpretenziis hipoTezas, romelic yovel

konkretuli Se mTxvevisaTvis SesaZlebels xdis , gadawyvitos, Tu
rogori winapirobebis arsebobisas SeiZleba samarTalpretenzia
miviCnioT dasabuTebulad. 183 imis gadawyveta , Sesrulebulia Tu
ara es winapirobebi, damokidebulia pasuxze , Tu ramdenad
realizdeba samarTalpretenziiT gam oyenebuli samarTlebrivi
normis Semadgenloba. 184 amdenad, xorcieldeba yvela konkretuli
normis  Semadgenlobis  arseboba  Sesamowmebel  faqtobriv
garemoebebSi, rom el Ta Soris kavSiris dadgena warmoadgens
samosamarTlo samarTalSemogmedebis mniSvnelovan etaps.
mosamarTlis msjeloba ar unda iyos gafantuli, igi unda

emorCilebodes  garkveul kanonzomierebas. am  SemTxvevaSi

msjelobas warmoadgens samarTlis a da faqtis racionalurad

gamoyenebis aqgts, romlis sizustec garantirebulia silogistikis

formiT 185 magram unda gvaxso vdes, rom o0samar Tl i so da ofaqti sc

misadagebis process gaaCnia garkveuli Taviseburebebi.

magaliTad, safrangeTis sakasacio sasamarTlos uflebamosilebas
gansazRvraven Semdegnairad: sakasacio sasamarTlo yovelTvis

amowmebs kanonis interpretacias; arasdros amowmebs faqto briv
garemoebebs;  zogjer amowmebs faqtebis  kvalifikacias. 186
aRniSnul i mimarTulebeb is safrangeTis sasamarTlo praqtikiT

xasiaTdeba garkveuli  TaviseburebebiT, radgan faqtobriv
garemoebebs isini amowmeben samarTlebrivi kuTxiT da maTi
samarTlebrivi politka im a zris momxrea, rom faqtebis
kvalifikacia ara faqtis, aramed samarTlis sakiTxia. Secdoma

fagtis kvalifikaci aSi warmoadgens samarTlis normis arasworad
gamoyenebas, rac sakasacio sasamarTlos Semowmebis sagans
warmoadgens. faqtis kvalifikaciis Semdeg unda gairk ves misi
samarTlebrivi efeqti (kvalifikaciis samarTlebrivi Sedegi). xSir

SemTxvevaSi kanonmdebloba TviTon adgens am Sedegs. magram sxva
SemTxvevaSi kanonmdebloba mosamarTles aZlevs uflebas, kanonis
darRvevis gareSe, TviTon airCios samarTlebrivi Sedegi

(dis kreciuli uflebamosileba), romliTac ganisazRvreba
samosamarTlo samarTlis farglebi, rac mTlianad sakasacio
sasamarTlos ufi ebamosilebis, anu kontrolis qveS xdeba. 187
magaliTad, safrangeTis samoqalaqo kodeqsis 1244 -e muxlisa da
12441 muxlis pirveli nawilis Tana xmad movale s ar SeuZlia ,
aiZulos kreditori miiRos gadasaxdeli valis naxevari im
SemTxvevaSic, Tu SesaZlebelia valis gayofa, magram, miuxedavad

amisa, mosamarTles SeuZlia vadiT or wlamde gadauvados an
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ganuwilvados gadasaxdeli Tanxa, ra drosac mxedvelobaSi iRebs

moval is mdgomareobasa da  kreditoris  moTxovnilebas. 188
aRniSnuli normebidan gamomdinare , mosamarTles Tv iTon SeuZlia
airCios samarTlebrivi Sedegi, r asac, Sesabamisad, win uswrebs

konkretul fagtebSi garkveva.

amdenad, faqtis da samarTlis sakiTxis gamijv nas gaaCnia didi
mniSvneloba, radgan nebismier procesSi mosamarTle adgens
faqtebs, axorcielebs maT kvalifikacias samarTlis normis
safuZvelze, amis Sedegad ki iRebs samarTlebriv daskvnebs.
Sesabamisad, sakasacio sasamarTlo kontrols axorcielebs
konkretulidan abstraqtulamde. 189

kidev erTxel davZenT, rom subsumciis dros ukve unda iyos
gansazRvruli normis Semadgenloba, romlis gareSe c SeuZlebelia
ganisazRvros Tu ramdenad dadgenil faqtebs mohyveba
Sesamowmebeli Sedegi.

am paragrafSi Cven ar vexebiT faqgtobrivi ga remoebebis dadgenis
procesis marTebulobis Semowmebas. kidev erTxel davZenT, rom am
SemTxvevaSi Cveni interesis sferos ganekuTvneba saapelacio
sasamarTlos mier dadgenili faqtobrivi garemoebebis iuridiuli

Sefaseba.

Cven zogadad SevexeT (ix. $ 1.3.) im proce sualur -samarTlebriv
normebs, romlebic gansazRvraven sakasacio sasamarTlos mier
ganxorcielebuli  gasaCivrebuli gadawyvetilebis Semowmebis
farglebs. aRniSnuli paragrafis formatis dacviT, Cven vecdebiT

yuradReba gavamaxviloT am samarTlis normebis regulaciur
Tvisebebze da vecdebiT ufro detalurad SevexoT dadgenil

faqtobriv. garemoebebTan mimarTebiT sakasacio sasamarTlos
damokidebulebis Taviseburebebs.

procesualuri prezumfciis farglebSi sakasacio sasamarTlos

mier saapelacio sasamarTlos gadawyvetilebis kanonierebis
Semowmeba xasiaTdeba garkveuli TaviseburebiT. aRniSnuli
prezumfciis Tanaxmad, saapelacio sasamarTlos mier
damtkicebulad cnobili faqtobrivi garemoebebi savaldebuloa

sakasacio sasamarTlosaTvis, Tu ar aris warmodgenili dasaSvebi

da dasabuTebuli pretenzia (Se daveba)l®  Cveni  azriT,
gansaxilveli normiT gaTvaliswinebul prezumfcias gaaCnia

188 Codecivil . art 124412441. edition 2006

g 1. 10&OCdd, HdMMjtsOydy dO MsdMC Ol dv by ds?2 misjtfj
[BYOdzso Odzdy Y MisOdzso dzj dzgd? MzesonEcO®@ydQdME s2208qfHu ¢ fYif tc
M sagarTvelos  samoqalago saproceso kodegsi s 407e muxlis me2 nawilis

Tanaxmad saapelacio  sasamarTlos  mier damtkicebulad cnobili fagtobrivi
garemoebebi savaldebuloa sakasacio sasamarTlosaTvis , Tu wamoyenebuli ar
aris dasaSvebi da dasabuTebuli pretenzia (Sedaveb3).

89



Tavisi Sinaarsi da farglebi. misi Sinaarsi pirvel rigSi

vliindeba ara wuSualod im faqgtobriv garemoebebSi, rasac
dadgenilad miiCnevs saapelacio sasamarTlo, aramed - im faqgtebSi,
ro mlebic daadgina saapelacio sasamarTlom da romlebsac
gaaCnia iuridiuli mniSvneloba sagmis gadawyvetisaTvis, xolo

misi  farglebi SezRudulia dasaSvebi da dasabuTebuli
pretenziiT. e.d. aRniSnuli prezumfcia ar mogmedebs, Tu
warmodgenilia dasaSvebi da dasabuTebul | pretenzia (Sedaveba) ,
sssk-is  407e muxlis me -2 nawilis Tanaxmad, romlis wardgenis
SemTxvevaSi izrdeba saapelacio sasamarTlos gadawyvetilebis
kanonierebis Semowmebis farglebi.

ganvixiloT aRniSnuli sakiTxebi dawvrilebiT, raTa avxsnaT, raSi

gamoixateba sa kasacio sasamarTlos mier faqtobrivi garemoebebis

Semowmeba erT SemTxvevaSi - zemoaRniSnuli prezumfciis
mogmedebis dros da meore SemTxvevaSi - dasaSvebi da
dasabuTebuli pretenziis (Sedavebis) arsebobisas (sssk -is  407e

muxlis me -2 nawili).

Gadia , is, rom d asaSvebi da dasabuTebuli pretenziis arseboba
gamoricxavs prezumfciis mogmedebas faqtobrivi garemoebebis
dadgenilad cnobasTan mimarTebiT. agedan gamomdinare, Cndeba
ki Txvebi: ras ni Snavs Asaapel aci o sasamar Tl o
faqtobrivi gar emo e b exevaBi, racan ar SarmT
warmodgenili dasaSvebi da dasabuTebuli pretenzia? ra
samarTlebrivi aspeqtebi ganapirobeben apelaciis mier dadgenili

fagtebis sakasacio sasamarTlosaTvis savaldebulod miRebas? ra

aris dasaSvebi da dasabuTebuli pretenziis (Sedavebis) obi eqti?
migvaCnia, rom aRniSnuli kiTxvebi uSualo kavSirSia subsumfciis
principTan  (ix. $ 2.3.). sakasacio sasamarTlo fagtobrivad TviTon
gansazRvravs am kavSirs, raTa Seafasos saapelacio sasamarTlos

mier dadgenili faqtobrivi garemoebebis Sedegad miRebuli

dask vnebis siswore.

SesaZlebelia vifigroT, rom am SemTxvevaSi unda vigulisxmoT is

faqtebi, romlebic iuridiulad amarTlebs  materialur -
samarTlebriv. moTxovnasa Tu Sesagebels. magram Tu Cven
fagtobrivi garemoebebis Semowmebis instituts aRniSnuli kuTxiT
ganvixilavT, bunebrivad dadgeba Semdegi kiTxvis dasmis
aucileboba: ra igulisxmeba iuridiulad mniSvnelovan faqgtobriv
garemoebebSi?

konkretul SemTxvevaSi saapelacio sasamarTlos mier dadgenili

faqtobrivi garemoebebis iuridiul marTebulebaSi igulisxmeba
garemoebebi, romleb sac mohyveba konkretuli (moTxovnaSi asaxuli)
iuridiuli  Sedegi. saapelacio sasamarTlos mier dadgenili

fagtobrivi garemoebebidan unda gamomdinareobdes kanoniT
gaTvaliswinebuli materialur -samarTlebrivi Sedegi, romelic
aisaxa Sesamowmebel gadawyvetilebaSi (gan CinebaSi).

nebismieri faqti, romelsac dadgenilad miiCnevs saapelacio
sasamarTlo da romlis winaaRmdeg ar aris Setanili dasaSvebi da
dasabuTebuli pretenzia (Sedaveba), ar SeiZleba gaxdes
savaldebulo sakasacio sasamarTlosaTvis. prezumfciis principi,
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gansaxil veli normis Tanaxmad, vrceldeba mxolod iuridiulad
mniSvnelovan faqtebze da ar vrceldeba im faqtebze, romlebsac

ar gaacCni aT Furidiul i mni Svnel oba.
sinamdvilis movlena. faqgtobrivi Semadgenloba ki  aris

sinamdvilis movlenis normatiuli aRwer a, romelsac ukavSirdeba
iuridiuli Sedegil¥® dadgoma. o

aRniSnuli  prezumfciis farglebSi sakasacio sasamarTlo
amowmebs, Tu iuridiulad ramdenad sworad Seafasa saapelacio
sasamarTlom dadgenili faqtobrivi garemoebebi da am faqtebis
safuZvelze saapelacio sasamarT lom ramdenad swori daskvnebi
miiRo mxareTa uflebebisa da movaleobebis Sesaxeb. am faqtobriv
garemoebebs sakasacio sasamarTlo afasebs ara Sinagani rwmenis,

aramed - materialur  -samarTlebrivi normis safuzvelze. 192
amasTan erTad, interess iwvevs, Tu rogoria gansaxilveli
prezumfciis struqtura.

rogorc ukve aRiniSna (ix. $ 1.3.), fagtebTan mimarTeb iT sakasacio
sasamarTlos damokidebulebis kriteriumebis gansazRvris erT -erT

mniSvnelovan  elements  warmoadgens  prezumfcia  fagtebis
savaldebulo Zalis Sesaxeb.

upirveles yo vlisa . unda aRiniSnos, rom es prezumfcia
warmoadgens  procesualur -samarTlebriv.  prezum  f cias.  misi
arsebobis da gamoyenebis SesaZleblobebi Sez Rudulia
pr ocesualur -samarTlebrivi danawesebiT da, Sesabamisad, is Tavis
mogmedebas iwyebs mxolod sakasacio saCivris S etanis da misi
warmoebaSi miRebis SemTxvevaSi. magram, aqve unda davZinoT, rom
sakasacio saCivris Setanas avtomatur reJimSi mohyveba ara am
institutis 0 amu S a vigib aganpirobebulia nsakdsacio

saCivariT kasatoris uflebam osilebebis farglebis gamoyene biT -
erT SemTxvevaSi da gansaxilveli saki Txis SinaarsiT - meore
SemTxvevaSi

unda vifigroT, rom procesualuri xasiaTis miuxedavad aRniSnul

prezumf cias gaaCnia aseve materialur -samarTlebrivi mniSvneloba.

es mniSvneloba , upirveles yovlisa gamoixateba mis f ungciaSi.
kerZod, aRniSnul i prezumfciis Tanaxmad sakasacio
sasamarTlosaTvis savaldebulo Zala gaaCnia saapelacio
sasamarTlos mier dadgenil fagtobriv garemoebebs (ix 1.3.).
amdenad, ismis kiTxvebi: ra Taviseburebebi gaaCnia a m prezumf ciis

gamoyenebas da ro gor unda ignes igi gamoyenebuli.

rogorc aRiniSna, am prezumfciis Tanaxmad , srul ebiT ar niSnavs
imas, rom mosamarTle aRar amowmebs saapelacio sasamarTlos mier

¥lgiorgi xubua,  samarTlis Teoria ,gamomceml oba fAmeridianiéo,

192 aseve ix. T. liluaSvili, miTiTebuli naSromi, gv. 212.
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dadgenil faqtebs da igi upirobo d iRebs faqtobriv situacias
mxedvelobaSi.

nebismieri  samarTlebri vi prezumfcia Sedgeba ori saxis

fagtisagan: fagti -safuZveli da prezumirebuli fagti. 193 imisaTvis,

raTa prezumirebuli fagti gamoyenebul ignes procesualur

sagmianobasSi, jer unda dadasturdes faqti -safuzvlis arseboba. 194

magram SeiZleba gaCndes kiTxva, sakasacio s asamarTlo xom ar

adgens fagtebs, amdenad SeuZlebeli a fagti -safuZvlebis dadgena

sakasaci o sasamar Tl oSi . i's xom omzamzareul adbo

sasamarTlos mier dadgenil fagtebs.

diax, sakasacio sasamarTlo ar adgens faqtebs, magram es imas ar

niSnavs imas, r om I gi oObr mado mi hyveba dadgeni |
prezumfciis klasifikaciis zemoaRniSnuli modeli, rasac Cvenc
viziarebT, gagebul unda ign es sakasacio sagmiswarmoebisaTvis

damaxasiaTebel konteqstSi. kerZod, sakasacio sasamarTlo am
SemTxvevaSi ar adgens fagt -safuZv els, aramed amowmebs, Tu
saapelacio sasamarTlos mier dadgenili fagtebi ramdenad
warmoadgens prezumirebuli faqtis procesualuri gamoyenebis
safuZvels, anu , sxva sityvebiT , sasamarTlo amowmebs , arsebobsYTu
arafagti  -safuzveli.

sakasacio sasamarTlo faqti -safu Zvlebis SemowmebiT axdens
materialur ~ -samarTlebrivi  moTxovnebis d i ferencirebas  da
askvnis, Tu ramdenad sworad gansazRvra saapelacio sasamarTlom
fagtobriv gare noebaTa wre, ramdenad amarTleben es garemoebebi
iuridiul moTxovn ebs.

magaliTis saxiT SeiZleba mivma rToT sasamarTlo praqtika S.

baTumis saqgalago sasamarTlos sasarCelo gancxadebiT mimarTa
A ami boHn. | -s winaaRmdeg da moiTxova mopasuxisaTvis 172007,25
laris dakisreba.

man miuTiTa, rom dabadebidan cxovrobs da registrirebulia
sadavo binaSi , g.baTum$ q. # -Si. amave binaSi cxovrobdnen da
registrirebuli iyvnen misi mSoblebi 1937 wlidan. sacxovrebeli
sadgomiT sargeblobis faqti dasturdeba binis misamarTze
registraciiT, komunaluri gadasaxadebis gadaxdiT, saarqivo
cnobebiT, sapasporto monacemebiT da a.S.
mosarCele sasarCelo moTxovnis safuZvlad uTiTebs
“sacxovrebeli sadgomiT sargeblobisas warmoSobili
urTierTobis Sesaxeb~ saqarTvelos kanonze da miiCnevs, rom igi
warmoadgens am kanoniT gaTvaliswinebul mosargebles da , amdenad,
iTxovs zemoaRniSnuli Tanxis mopa suxisaTvis dakisrebas.
sabolood, quTaisis saapelacio sasamarTlom  nawilobriv
daakmayofila mosarCelis moTxovna da Sewyvita q. baTumsSi, q.#-Si,

LBy, 9. witedSte. lwjLEzdfydd o ¢\WdlersKdwein 088z H s tsdL 9 SH M
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i asd mflobeloba A b sakuTrebaSi ricxul sacxovrebel
sadgomze, am ukanasknelis mier mosarCelisaTvis 101 410 laris
gadaxdis sanacvlod.

sakasacio palata ganmartavs, rom mosarCelis moTxovna ar
gamomdinareobs gansaxilvel I kanonidan da, amdenad, sarCelSi
miTiTebuli garemoebebi iuridiulad ar amarTlebs moTxovnas ,
kerZod : “sacxovrebeli sadgomiT sargeblobisas warmoSobili

urTi erTobis Sesaxeb~ sagarTvelos kanoni S me2 muxlis me -3
nawilis Tanaxmad, Tu mxareebs Soris arsebobs garigeba
sacxovrebeli sadgomiT sargeblobis uflebis daTmobis Sesaxeb,

mesakuTres ufleba aqvs, mosargebles mosTxovos sacxovrebeli

sadgomis mflobelobis Sewyveta , mxolod mosargeblisaTvis (an
Tavdapirveli mosargeblis uflebamonacvlisaTvis) dakavebuli
sacxovrebeli sadgomis sabazro Rirebulebis 75% -is gadaxdis
SemTxvevaSi.

gansaxilveli normis Tanaxmad, dakavebuli sacxovrebeli
sadgomis sabazro Rirebulebis 75% -is gada xdis sanacvlod
mosargeblisaTvis sacxovrebeli sadgomis mflobelobis Sewyvetis
moTxovna warmoadgens mesakuTr i s uflebas da ara - valdebulebas,

rac gulisxmobs imas, rom mesakuTres ufleba agvs, gamoiyenos an
ar gamoiyenos aRniSnuli ufleba.

im SemTxvevaSi, Tu mesakuTres ar surs aRniSnuli uflebis
gamoyeneba, mosargebles SeuZlia, amave kanonis me -2 muxlis me -6
pungtis Tanaxmad , mesakuTres mosTxovos Sesabamisi anazRaurebis
(dakavebuli sacxovrebeli sadgomis sabazro Rirebulebis 25%)
sanacvlod dakavebul sacxovrebel s adgomze sakuTrebis uflebis
gadacema da ara mesakuTris mier Tavisi uflebis gamoyenebis
davaldebuleba, rac yovlad dauSvebelia.

zemoaRniSnulis gaTvaliswinebiT, sakasacio palata miuTiTebs
rom mosarCelis sasarCelo moTxovna n . | s (sacxovrebeli
sadgomis mesakuTres) daekisros sacxovrebeli sadgomis 75%
gadaxda f . b-s (mosargeblis) sasargeblod samarTlebriv
safuZvels moklebulia da ar unda dakmayofildes. 195
mi Ti Tebul i SemTxvevidan irkveva, rom mosar Cel
mosargebles, anu  pirs , visac “sacxovrebeli sadgomiT
sargeblobisas warmoSobili urTierTobis Sesaxeb~ sagarTvelos

kanonis miznebidan gamomdinare, gaaCnia am kanoniT gansazRvruli
ufleba -valdebulebani. 19 es kanoni mesakuTres aniWebs upirates
uflebas - moiTxovos Tavis sakuTrebaSi arsebuli farTi kanoniT
gaTvaliswinebuli kompensaciis sanacvlod. amdenad, kanoni
mosargebles aniWebs Tavisi uflebis realizaciis SesaZleblobas :
Tu mesakuTre uars ganacxadebs am kanoniT misTvis miniWebuli

uflebis realizaciaze. aRniSnuli danawesi ukve miuTiTebs imaze,

195 susg  #as -40-38009 23 ivlisi 2009 w.

% dawvr . ix . T. Todria . statia  fisacxovrebeli sadgomiT sargeblobisas
warmosSobili urTierTobis zogierTi saki Txi o, Jurnali Aimar TI msaj ul ebabd
2009w.
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rom kompensacii s SeTavazebis wupir atesi ufleba gaaCnia
mesakuTres.197 magram Tu mesakuTre uars acxadebs Tavisi uflebis
gamoyenebaze an aWianurebs mis gamoyenebas, mosargebles yovelTvis
rCeba ufleba, moiTxovos sadavo farTis misTvis sakuTrebaSi

gadacema kanoniT gaTvaliswinebu |i kompensaciis mesakuTrisaTvis
gadaxdiT da ara mesakuTris davaldebuleba, gadauxados mas
farTis kompensacia.

amdenad, konkretul SemTxvevaSi garemoebebi, romelzec uTiTebda
mosarCele da rac dadgenilad miiCnia saapelacio sasamarTlom

iuridiulad ar amarTlebs m oTxovnas.

aRniSnulis gaTvaliswinebiT , rodesac sakasacio sasamarTlo
darwmundeba faqti  -safuZvlis arsebobasSi, is iyenebs prezumirebul

fagts. iuridiul literaturaSi aRniSnulia, rom faqti -safuzvlis
arseboba upirobo d iwvevs prezumirebuli faqtis amogmedebas. 198
vfi grobT, rom aRniSnuli mosazreba ufro exeba im polisistemur

materialur ~ -samarTlebriv prezumfciebs, romlebic mogmedeben

rogorc procesualur I sagmiswarmoebisas, aseve procesamde,
magaliTad rodesac  xdeba  valdebulebis  nebayoflobiT
Sesruleba. 199

magram Cven SemTxwaSi imisaTvis, rom gamoyenebul ignes e.w.
prezumirebuli faqti : aucilebelia arsebobdes aseve
procesualuri xasiaTis winapirobebi 200 aRniSnuli procesualuri
xasiaTis winapirobebis Semowmebisas sakasacio s asamarTlo unda
darwmundes imaSi, sadavod xdis Tu ara kas atori am fagtebis
dadgenis process. im SemTxvevaSi , Tu kasators gaaCnia faqtebis
dadgenis marTebulobasTan mimarTebi T dasabuTebuli pretenzia,
cxadia , prezumirebuli fagti ver igneba gamoyenebuli 201 amis
Taobaze Cven yurad Rebas gavamaxvilebT nomdevno paragra f Si.

amdenad, ikveTeba Semowmebis Semdegi kriteriumi, kerZod . faqti -
safuzvlis arsebobis Semowmeba, rac warmoadgens prezumirebuli
fagtis mogmedebaSi moyvanis erT  -erT aucilebel winapirobas ;
sakasacio pretenziis Semowmeba misi dasabuTebulobis

¥7ix . iqve
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TvalsazrisiT , €. . pretenziis, romelic mimarTuli igneboda
saapelacio sasamarTlos mier faqtebis dadgenis procesis a da
mtkicebis sagnis gansazRvris marTebulebis winaaRmdeg

zemoaRniSnuli Semowmebis mimarTulebebi, roml ehic gansazRvravs
sakasacio sasamarTlos faqtebTan  Semxebl obis  xarisxs,
komulaciurad, erTdrouli gamoyenebiT pasuxs scems Semdeg
kiTxva s: mohyveba Tu ara dadgenil faqtobriv garemoebebs
Sesamowmebeli Sedegi.

Semowmebis miTiTebuli mimarTulebebi gvaZlev s SesaZleblobas,
ganvsazRvroT erT SemTxvevaSi - Tu ramden ad misa Rebia kasatoris
pozicia sakasacio sasamarTlos iurisdigciis k uTxiT (ix. 4.3.1.) da

meore - misi kompetenciis farglebSi ra kuTxiT exeba faqtebs.

am mxriv, unda aRiniSnos franguli sakasacio sasamarTlos
gadawyvetileba faqtebis damaxinjebaze Setanil sakasacio
saCivarTan dakavSirebiT. kerZod, Civ. I, 1981 wlis 3 Tebervali
(biuleteni 1, #38). sakasacio sasamarTlos gadawyvetilebaSi
aRniSnuli a: gamomdinare igidan, rom pretenzia wayenebulia
gasaCivrebul  sasamarTlo  dadgenilebaze, romliTac ar
dakmayofilda baton dalar as moTxovna sxvadasxva Tanxis
anazRaurebaze, r is Taobazec  es ukanaskneli irwvmuneba , rom q-n
lamurs asesxa, kerZod, savaWro -samrewvelo sawarmos Sesyidvis
mizniT, romelic Semdgom lamurma gayida; maSin rodesac,
argumentis mixedviT, mTeli im periodis ganmaviob aSi, rodesac
Seisyides, Semdeg gayides savaWro -samrewvelo sawarmo, baton
dalars araviTari dokumenti, an mimaniSnebeli faqti ar
warmoudgenia, romliTac SesaZlebeli igneboda imis dadgena, rom

igi mogmedebda mevalis valdebulebisgan ganTavisuflebis
ganzraxviT; maSasadame saapelacio sasamarTlom daamaxinja
fagtebi. 202 am SemTxvevaSi kasatori uTiTebs saapelacio
sasamarTlos mier faqtobrivi garemoebebis d amaxinjebaze ise, rom
ar aRniSnavs, Tu riT aris yovelive es ganpirobebuli, anu ar

irkveva, rom  kasatori yuradRebas amaxvilebs, fagtebis dadgenis
procesis marTebulebaze. amdenad, miTiTebuli argumentebi

sakasacio sasamarTlom ar gaiziara , rs Sedegadac uari eTqgva
kasators sakasacio saCivris dakmayofilebaze. 203

amdenad, prezumfciis faqti -safuZvlis arseboba , upirveles
yovlis a gulisxmobs im faqtobriv garemoeb as, romelsac mohyveba
konkretuli iuridiuli Sedegi. aRniSnuli iuridiuli Sedegis

orientirs warmoadgens ara sasamarTlos mier dadgenili Sedegi,

aramed - mxareTa moTxovna da Sesagebel (ix. $ 1.3.). amis garkveva
ukavSirdeba ma terialur -samarTlebriv fagtebs. magram amasTan
erTad sagulisxmoa procesualur -samarTlebrivi faqtebi,

2¢cjy. 1%, 3 rfl@8Y (Bill.d. n38)
D3ix . iqve
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romlebic faqgtobrivi garemoebebis dadgenasTan mimarTebi T
warmoadgens procesualur -samarTlebriv darRvevebs, da razec
uTiTebs kasatori. zustad am ukanasknel faqgt ebze miTiTeba aris
dasaSvebi da dasabuTebuli pretenzia. Sesabamisad, saapelacio
sasamarTlos mier dadgenil i faqtebis savaldebulo Zalas
gansazRvravs erT SemTxvevaSi - am faqtebis iuridiuli
mniSvneloba da meore SemTxvevaSi - dasaSvebi da dasabuTebuli
pretenzi is ararseboba.

agedan gamomdinare, imisaTvis, rom gairkves , Tu ramdenad
dadgenil faqtebs gaaCnia sakasacio sasamarTlosaTvis
savaldebulo Zala, man unda Seamowmos materialur -samarTlebrivi
da procesualur -samarTlebrivi fagtebis komplegsi. materialur -
samarTleb riv fagteb s ganekuTvneba mtkicebis saganSi Semavali
fagtebi da faqtebi, romlebic ar saWiroeben mtkicebas.
procesualur -samarTlebriv fagtebSi igulisxmeba kasatoris
pretenzia, romelic Seicavs informacias faqtis dadgenasTan
mimarTebiT procesualur darRvevebze, ramac gamoiwvia araswori
gadawyvetilebis gamotana, rac, Sesabamisad , exeba mtkicebiTi
sagmianobis marTebulobis Semowmebas.

3.3. mtkicebis sagani da misi gansazRvris mniSvneloba
sakasacio sasamarTloSi

imisaTvis, rom gamovkveToT mtkicebis sagnis formirebi S sisworis
Semowmebis kriteriumebi, upirveles yovlisa, unda vupasuxoT, Tu

ras warmoadgens mtkicebis sagani. amisaTvis pirvel rigSi saWiroa
davaxasiaToT igi iuridiul literaturaSi arsebuli

mosazrebebis mixedviT.

rogorc samarTlis mecnierebaSi aris aRniSnuli, mtkicebis sagnad
gvevlineba sadavo faqtebi, ufro =zustad maTi arseboba -
ararseboba 294 xolo udavo, aseve preudiciuli, sayovelTaod

aRiarebuli faqgtebi mtkicebis saganSi ar Sedis (ix. $ 3.4.).
daskvnebi, romlebic gamomdinareobs faqgtebidan ganekuTvneba
samarTlis daara - fagtis sakiTxs, amdenad, am daskvnebis Setanac

ar SeiZleba mtkicebis saganSi. 205 amasTan erTad mtkicebis mizania
modave mxareebma daadasturon TavianT pretenziebSi miTiTebuli
garemoebebi 296 rac sabolood gmnis mtkicebis sagans 207

0 stejbkhddises. mijfMisskOldY s Oy HOMMSsRE ftosyj Mk,
Wy [ Odzr hjo. skt GO HOdM S GjR -1fipiz H LitBEABhiL o SHMiso O. 5. 1,
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safrangeTis samoqgala qo procesualuri samarTali mitkicebiTi
sagmianobas gansazRvravs rogorc procesualur sagmianobas,
romlis mizania WeSmariti codnis miReba sasamarTlo Semecnebis
obieqtis Taobaze. 208

Sesabamisad, sasamarTlo WeSmariteba (ix. $ 4.1.) damokidebulia im
faqtebis dadgen aze, romlebic Seadgens mtkicebis sagans da
romlebTanac konkretuli samarTlis norma ukavSirebs konkretul

iuridiul Sedegs. 209

safrangeTis samoqgalago saproceso kodeqsis me -9 muxlis Tanaxmad

yvela mxaris valdebulebaa kanonis ( conf or m®meSesabamisal a | o

d aadasturos TavianTi moTxovnebis dasakmayofileblad

aucilebeli faqtebi ( l es fait n®cessair)dfau succ s de s

Cven zemoT visaubreT safrangeTis mosamarTlis mier ucxo qveynis
kanonis gamoyenebis SemTxvevebze. amasTan erTad metad sainteresoa
safran geTis mosamarTlis mier ucxo gveynis samarTlis
gamoyenebis dros mtkicebiTi sagmianobis instituti.

kerZod, Tu safrangeTis mosamarTle iyenebs gveynis sasamarTlo
kanoniT gansazRvrul mtkicebulebaTa saSualebebs ise, rom amiT
mxareebs ar adgeba ziani, is amavdro ulad iyenebs im adgilis
mtkicebiT wesebs sadac unda aRsruldes mogmedeba. 211

Tu faqtobrivi garemoebebis gasaCivreba sakasacio sasamarTIloSi
pirdapir arasdros ar xdeba, sanacvlod amisa, zogjer mowmdeba

sagmis arsebiTi mxaris ganmxilveli sasamarTloebis mier
zedmiwevniT gansazRvruli faqtebi, rac SeiZleba gamoyenebuli

iyos sakasacio sasamarTloSi maSin, rodesac sakasacio
sasamarTlo amowmebs kvalifikacias. es aris ZiriTadi sakiTxi,

romlis pirvel rigSi ganxilva marTebuli igneba. 212 aq garkveuli
roli eniweba mtkicebis sagnis sworad gansazRvras.

Sesabamisad mtkicebis saganSi Sedis rogorc sagmisaTvis
gankuTvnili da sadavo faqtebi, aseve dadebiTi da uaryofiTi

faqtebi. safrangeTis samogalago saproceso samarTlis Tanaxmad,

mtkicebis saganSi ar Sedis preudiciuli da sayovelTao d
aRiarebuli fagtebi, aseve udavo faqtebi 213

By 1.1 O9 lsW@® >y H O tizfg & G2 ntiniz B jfrylsdiE R0, ) Is, 628
ix . iqve, gv 128
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am mxriv gasaTvaliswinebelia safrangeTis samoqgalago saproceso
kodegsis me -6 muxlis danawesi 214 romlis Tanaxmad, mxareebi
valdebuli arian faqtebiT daasabuTon TavianTi moTxovnebi. 215

unda aRiniSnos, rom germaniis sa mogalaqo saproceso samarTlis
mixedviT mtkicebis saganSi ( der Gegenstand des BewejseSeiZleba
Sediodes faqtebi; debulebebi, romlebic miRebulia
cxovrebiseuli gamocdilebiT ( die Erfahrungsstze); da ucxo qveynis
samarTlis normebi (  die Recht3tze ausiandisheRech)216 am SemTxvevaSi
germanuli samogalago procesualuri danawesebis mixedviT,

rodesac xdeba ucxo gveynis normebis gamoyeneba, mxarem, romelic
iyenebs am normebs, wunda daadasturos maTi gamoyenebis
mizanSewoniloba.

mtkicebas moiTxovs mxolod is faqtebi, ro mlebzec uTiTebs erTi
mxare da amis sawinaaRmdegod edaveba meore, magram ara -
samarTlebrivi sakiTxebi. amasTan erTad mxedvelobaSi unda
miviRoT is, rom mtkicebas saWiroebs is faqtebi, romlebsac
gadamwyveti mniSvneloba eniWeba sagmis gadawyvetisaTvis. amdena d,
germaniis mtkicebulebiTi samarTlis mixedviT, fagtebs
warmoadgenen Isini, rac ganekuTvneba gamosayenebeli
samarTlebrivi normis faqtobriv Semadgenlobas da Seadgens
sasamarTlo silogizmis safuZvels. 217

amasTan erTad germaniis mtkicebulebiTi samarTali ganasxv avebs
Sinagan da garegan faqtebs. Sinagan fagtebs warmoadgens
gacnobierebuli ganzraxva, garkveuli garemoebebis codna. Sinagani

faqtebi garegani faqtebisagan ZiriTadad imiT gansxvavdeba, rom

Sinagani fagtebi xelmiuwvdomelia da SeiZleba dadgindes

garegani fa qgtebis meSveobiT. 218

mtkicebis saganSi Semavali faqtebis  klasifikaciisaTvis

miRebulia maTi dayofa dadebiT da uaryofiT faqtebad, imisda

mixedviT , xdomilebas Tu mogmedebas hgonda sinamdvileSi
adgili. 219 agve aRsaniSnavia, rom germanul samarTalwarmoebaSi
mtkiceba s ar eqvemdebareba erT -erTi mxaris mier aRiarebuli
fagtebi, udavo faqgtebi, romlebic gaTanabrebuli arian erT -erTi
mxaris mier aRiarebul faqtebTan, aseve sasamarTlosaTvis

cnobili faqtebi (sayovelTaod cnobili faqtebi, preudiciuli

faqtebi), da bolos kanonieri prezumfciebi. 220

magram miuxedavad zemoaRniSnulisa, unda iTgvas, rom iuridiul
literaturaSi arsebobs sxvadasxva mosazreba imasTan
dakavSirebiT, Tu konkretulad romeli faqtebisagan Sedgeba
mtkicebis sagani.

“Code de proc®dure civile, art. 6
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upirveles yovlisa , unda aRiniSnos, rom samoqgalago s aproceso
kodegsi iTvaliswinebs rogorc materialur -samarTlebrivi, aseve
procesualur -samarTlebriv fagtebis dadgenas.

pirvel rigSi es aris faqtebi, romelTa safuZvelze sasamarTlo

adgens garemoebebs materialur -samarTlebrivi moTxovnisa Tu
Sesageblis safuZvlianobi s arseboba L ararsebobis Sesaxeb, xolo
meore SemTxvevaSi - sxva garemoebebs, romlebsac mniSvneloba
eniWeba sagmis sworad ganxilvisa da gadawyvetisaTvis. 221

amdenad, zemoaRniSnulis gaTvaliswinebiT, zogadi monaxazis
mixedviT mtkicebas saWiroebs sasamarTlo sa marTalwarmoebiT
mtkicebas daqvemdebarebuli yvela is faqgti, romelzec daoben
mxareebi da romlis dadgenazec damokidebulia sagmis bedi.

magram miuxedavad amisa, unda aRiniSnos, rom iuridiul
mecnierebaSi materialur -samarTlebrivi da  procesualur -
samarTlebrivi fa gtobrivi garemoebebis irgvliv mimdinareobs

dava, kerZod, Sedis Tu ara mtkicebis saganSi aseve procesualu -
samarTlebrivi faqtebi.

agedan gamomdinare, mtkicebis sagans ganixilaven viwro da farTo
gagebiT. 222 viwro gagebis momxreebi (m. treuSnikovi) uTiTeben
imaze, rom mtkicebis sagans ganekuTvneba mxolod is faqtobrivi
garemoebebis erTianoba, romlis meSveobiT dgindeba mxareTa
moTxovnebisa da Sesageblebis safuZvlebi. mtkicebis sagnis farTo
gagebis momxreebi (f. fatkulini, a. kovalenko, i. reSetnikova) ki
aRniSnaven, rom mtkicebis saganSi Sedian yvela is faqtobrivi
garemoebebi, romlebsac mniSvneloba eniWeba swori
gadawyvetilebis misaRebad. 223

iuridiul  literaturaSi gavrcelebuli mosazrebis Tanaxmad,
mtkicebis sagani moicavs faqtobriv garemoebaTa erTianobas, rac
ganisazRvreba upirveles yovlisa, sarCelisa da Sesageblis
safuzZzvlad miTiTebuli iuridiuli  fagqtebiT da, agedan

gamomdi nar e, mt ki cebi s sagani oor-ientirebul
samarTlebriv normaze. 224 Sesabamisad, mtkicebis sagani
ganisazRvreba sasarCelo gancxadebisa da S esageblis SinaarsiT.

S. qurdaZe aRniSnavs, rom mtkicebis sagani samogalaqo procesSi
aris mxolod sarCelis safuzZvlisa da Sesageblis iuridiuli
faqtebi, romlebzec miuTiTebs materialur -samarTlebrivi norma,

Zlg, 1. tihjlbdzdSts9 0. [ COLT o OdaDWPE, fyls, OB O H OdzMC Bd3 f totsyj M
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e.i mtkicebis sagania materialur -samarTlebrivi faqtebi 225
analogiurad zemoaRniSnulisa, m. treuSnikovi ganmartavs, rom

mtkicebis sagani aris mniSvnelovani procesualuri instituti,

romelSic Sedian is faqgtebi, romlebsac gaaCniaT materialur -
samarTlebrivi mniSvneloba da romlis garkvevis gareSec
SeuZlebelia sagmis ar sebiTad ganxilva. 226 amasTan mimarTebiT m.

treuSnikovi gamoyofs materialur -samarTlebriv da procesualur -
samarTlebriv fagtebs oTx jgufad: kerZod, materialur -
samarTlebrivi xasiaTis juridiuli fagtebi, romelTa

gaTvaliswineba aucilebelia materialur -samarTlebrivi n ormis
gamoyenebisa da sagmis arsebiTad gadawyvetisaTvis;
mtkicebulebiTi faqgtebi, romliTac xdeba gadawyvetilebis

misaRebad aucilebeli fagtebis damtkiceba 227 faqtebi, romlebsac

gaaCnia mxolod procesualuri mniSvneloba (magaliTad, sarCelis

wardgena, sagmis warm oebis SeCereba da a.S.); faqtebi, romelTa
dadgena aucilebelia sasamarTlosaTvis aRmzrdelobiTi da
gamafrTxilebeli amocanebis gansaxorcieleblad (am ukanaskneli

faqgtebis dadgena ukavSirdeba kerZo ganCinebis instituts,
romelsac saqarTvelos samogalaqo saproceso kodegsi ar
icnobs). 228

agedan gamomdinare, mtkicebis saganSi mas Seyavs pirveli jgufis
faqtebi, xolo danarCen faqtebs igi ganixilavs, rogorc mtkicebis

sagnis farglebis ganmsazRvrel fagtebs, romlebic aseve unda

ignes dadasturebuli, magram gavlenas ar axdens sagmis arsebiTad
gadawyvetaze.?29 T. liluaSvili mtkicebis sagnis gansazRvris
kriteriumebad miiCnevs sarCelis sagans (mosarCelis moTxovnis

Sinaarsi), mopasuxis Sesagebels da materialur -samarTlebriv
normas.230

i. reSetnikovas miaCnia, rom yvela is faqti, romleb ic Seadgens
mtkicebis sagans, SeiZleba Sejamdes rogorc  ZiriTadi
materialur ~ -samarTlebrivi da procesualur -samarTlebrivi
faqtebi da damxmare (anu mtkicebulebiTi) fagtebi. 231

amrigad, mtkicebis sagnis viwro da farTo gagebis momxreebi

Tavi anTi poziciebis dasasab uTeblad xelmZRvaneloben ZiriTada d
iseTi midgomebiT, rom el Ta Tanaxmad viwro  gagebis
warmomadgenlebi miiCneven, rom mxolod materialur -
samarTlebrivi faqtebi Sedian mtkicebis saganSi, xolo meore

mosazrebis mgone  mecnierebi miiCneven, rom  materialur -

223 qurdaZe . sagmogalagqo sagmeTaganxilva pirveli  instanciis  sasamarTloSi
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samarTlebr ivi fagtebis garda mitkicebis saganSi Sedi S aseve
procesualur -samarTlebrivi faqtebi. Cven migvaCnia, rom mtkicebis

sagnis gansazRvris miTiTebul midgomebs gaaCnia Tavis I uaryofiTi
mxareebi. unda aRiniSnos, rom miTiTebuli Sexedulebebi
Semoifarg | eba mxolod mat erialur  -samarTlebrivi Tu
procesualur -samarTlebrivi fagtebis mniSvnelobis dadasturebiT,

rac , rogorc Cven migvaCnia ver mo gvcens dasabuTebul pasuxs
mtkicebis sagnis gansazRvrisaTvis.

rogorc Cven migvaCnia, zemoaRniSnuli mosazrebebis simravle
gvaZlevs SesaZl eblobas davaskvnaT, rom ZiriTadad yuradReba

gamaxvilebulia sagmis ganxilvisaTvis aucilebel faqtebze,

romel Ta aucileblobas erT SemTxvevaSi gansazRvravs sagmis
warmoeba, xolo meore SemTxvevasSi - gadasawyveti Sedegi. ra Tgma
unda, am faqtebis  mniSvnelobas Cva& eWvis qveS ar vayenebT. magram
am SemTxvevaSi vfigrobT, rom mniSvneloba gaaCnia arsebiTi
fagtebis Sesaxeb krite riumebis gansazRvris aTvliTi wertilis

sworad arCevas . agedan gamomdinare, ismis kiTxva: rasTan
mimarTebi T ganvsazRvravT faqtebis mniSvnelobas - sagmis

warmoebasTan mimarTebiT zogada d, Tu wuSualod SedegTan
mimarTebi T.

mtkicebis sagans warmoadgens im sadavo fagtebis wre, romliTac
miiRweva mxareTa mier dasaxuli, maTTvis sasurveli materialur -
samarTlebrivi Sedegi.

amdenad, Cven migvaCnia, rom mtki cebis sag anSi Semavali fagtebis
gansazRvris  mTavar  orientirs  warmoadgens  konkretul [

materialur ~ -samarTlebrivi Sedegi, romlis garkveva -dasabuTebas
emsaxureba mTeli samarTalwarmoeba. amdenad, Cveni TvalTaxedviT ,
mtkicebis saganSi Sedi s yvela is faqtobrivi gar emoela, rom elic

warmoadgens samarTlebrivi Sedegis uSualo gamomwvev mizezs

zustad am Sedegis iZulebiTi wesis realizacias emsaxureba
sasamarTlo sagmiswarmoeba.

magram, Cven vfigrobT, rom yvelaze mniSvnelovani am sakiTxis

ganxilvisas aris is, rom mtkicebis sagani zemoaRniSnul
mecnierul kvlevebSi ganxilulia sasamarTlo instanciurobis
damaxasiaTebeli samarTlebrivi niSnebis miRma , ZiriTadad im

stadiaze, rodesac mtkicebis sagani iwyebs formirebas.
Sesabamisad, mtkicebis saganSi Semaval faqtebTan dakavSirebuli

dava exeba im procesualur -samarTlebriv. da materialur -
samarTlebriv  faqgtebs, romlebsac adgili aqvT pirveli

instanciis sasamarTloSi sagmis arsebiTad ganxilvisas.

am stadiaze, magaliTad, rodesac ixileba mesakuTris sarCeli

ukanono mflobelobidan nivTis gamoTxovis Sesaxeb sagarTvelos
samoqalaqo kodegsis 172 -e muxlis pirveli nawilis moTxovnis
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safuzZvelze (vindikaciuri sarCeli), rTulia warmovidginoT
mtkicebis saganSi procesualur -samarTlebrivi fagtebis Seyvana.

magram sul sxvagvarad gvagvs sagme, rodesac gadawyvetileba
saCivrdeba zemdgomi instanciis sasamarTloSi. apelants SeuZlia

moiTxovos gadawyvetilebis Semowmeba faqgtobriv da samarTlebriv,

an mxolod samarTlebriv farglebSi, Sesabamisad, kasators

SeuZlia moiTxovos gasaCivrebuli gadawyvetilebis mxolod
samarTlebrivi mxari s Semowmeba(ix. $ 1.2.). amdenad, maT kanoni
aZlevs  SesaZleblobas yuradReba gaamaxvilon  daSvebul
procesualur -samarTlebriv darRvevebze. Sesabamisad, saapelacio
saCivarSi  (sakasacio saCivarSi) maT wunda miuTiTon da
daadasturon mtkicebulebebiT is procesualur -samarTlebrivi
faqtebi, romlebic dgindeba gasaCivrebuli gadawyvetilebis
gamomtani sasamarTlos mier daSvebuli procesualuri darRvevebi.

erT  SemTxvevaSi es procesualuri darRvevebi warmoadgens
gasaCivrebuli gadawyvetilebis gaugmebis absolutur safuZvels 232
xolo m eore SemTxvevaSi saproceso samarTlis normebis darRveva

mxolod maSin SeiZleba gaxdes gadawyvetilebis gaugmebis
safuzZveli, Tu am darRvevis Sedegad sagmeze araswori
gadawyvetileba igna gamotanili. 233

aRniSnulis gaTvaliswinebiT, zemdgomi instanciis sasamarTloe bSi
mtkicebis  saganSi  SeiZleba  Sevides is  procesualur -
samarTlebrivi faqtebi, romlebic miuTiTeben sasamarTlos mier

daSvebul procesualur darRvevebze, romelTa arseboba uSualo

gavlenas axdens iuridiul Sedegze.

amdenad, ikveTeba mtkicebis sagnis mniSvneloba sa kasacio
sasamarTloSi.

zustad rom iTgvas: sagarTvelos samoqgalago saproceso kodegsis

407-e muxlis me -2 nawili arapirdapir, magram migviTiTebs, rom
sakasacio sasamarTloSi mxareebi SeiZleba daobdnen an mxolod
materialur ~ -samarTlebrivi fagtebidan gamomdinare moT xovnebze an
rogorc materialur -samarTlebriv, aseve procesualur -
samarTlebriv fagtebTan dakavSirebiT.

zemoaRniSnulidan gamomdinare , SesaZlebelia davask vnaT, rom
materialur  -samarTlebrivi da procesualur -samarTlebrivi niSniT
gankuTvnadobis mixedviT, mtkicebis saganSi Sedi s mxareTa mier
miTiTebuli  materialur -samarTlebrivi  fagteb i, romlebsac
mniSvneloba eniWeba sagmis arsebiTad gad awyvetisaTvis, xolo
saapelacio d a sakasacio instanciis sasamarTloebSi aseve
SeiZleba mtkicebis saganSi Sediodes is pr ocesualur -

#2gagarTvelos  samoqalago saproceso kodegsis 394e muxli
Z3ix.igve , 393e muxlis me3 pungti . Sevad. germanuls
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samarTl ebrivi fagtebi , romlebic uSualo gavilenas axden S
gadawyvetilebis miRebaze.

samoqgalaqo saproceso samarTlis TeoriaSi faqtebs, romlebic
miTiTebulia procesualur -samarTlis normebSi, gansazRvraven
rogorc lokaluri mtkicebis sagans 234 rasac asxvaveben zogadad
mtkic ebis sagnisagan. gansxvavebas am mosazrebis mimdevrebi xedaven
imaSi, rom mtkicebis saganSi Semavali faqtebi miTiTebulia
materialur ~ -samarTlebriv. normebSi, iSviaTad - procesualur -
samarTlebriv normebSi, xolo lokaluri mtkicebis saganSi

Semavali fagtebi - mxol od procesualur -samarTlebriv normebSi.

zemoaRniSnul da Cvens mosazrebas saerTo aqvT is, rom
sasamarTlo gadawyvetilebebis gasaCivrebisas saapelacio an
sakasacio wesiT, isic iTvaliswinebs mtkicebis saganSi
procesualur -samarTlebrivi  faqtebis  Seyvanas. magram am
SemTxvevaSi mas uwodeben lokaluri mtkicebis sagans.

gansxvaveba imaSia, rom e.w. lokaluri mtkicebis saganSi aseve

Sedis is procesualuri xasiTis faqtebi, romlebsac adgili aqvs

calkeuli procesualuri mogmedebebis ganxorcielebisas,

magaliTad, mtkicebulebeb is gamoTxovis Sesaxeb Suamdgomlobis
aRZvrisas da a.S.

Cven VvTVIliT, rom mtkicebis sagnis paralelurad lokaluri
mtkicebis sagnis gansazRvras ar gaaCnia praqtikuli mniSvneloba.

rac unda vuwodoT mtkicebis sagans, cxadia erTi, rom mtkicebis

sagans Seadgens mxareTa mier miTiTebuli da sasamarTlos mier
formirebuli, mxareTa Soris arsebuli sadavo fagtebi, romelTa
dadasturebasac mohyveba saboloo materialur -samarTlebrivi
Sedegi, an isini uSualo gavlenas axdenen am Sedegze.

aRniSnuli  daskvnidan gamomdinareobs metad m niSvnelovani
sakiTxi, romelic exeba mtkicebis sagnis formirebas. es
problematika uSualo kavSirSia mtkicebis tvirTis institutTan,

razedac Cven yuradRebas mogvianebiT gavamaxvilebT.

ra Tgma unda, mtkicebis saganSi Semavali faqtebis miTiTeba
mxolod mxareTa p rerogativaa. zustad amis ganmsazRvrelia
SejibrebiTobis principi 235 romlis Tanaxmad mxareebi TviTon
gansazRvraven, Tu ra faqtebi unda daedos safuZvlad moTxovnasa

Tu Sesagebels, romeli mtkicebulebebiT unda dadasturdes an
gaqarwyldes es faqtebi.

magram es ar niSnavs imas, rom mosarCelis an mopasuxis mier
dasaxelebuli yvela faqti avtomaturad Sedis mtkicebis saganSi.

rogorc ukve aRvniSneT, mtkicebis saganSi Sedis
gadawyvetilebisaTvis mniSvnelovani fagtebi, romlebsac mohyveba

Bidawvr ix .R. 1. tihjlbddStsea 0. | BCOL" o OdAPE,fHls,BIB4 Oy H Odzl$ 55
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sarCelSi an SesagebelSi miTiTebuli iu ridiuli Sedegi. amdenad,
aucilebelia am faqtebis iuridiuli mniSvnelobis dadgena (ix. $
3.2.), rac sasamarTlos valdebulebas warmoadgens. am faqgtebis

iuridiuli mniSvneloba dgindeba Sesabamisi samarTlis normis

safuzZvelze, romlis miTiTebis tvirTi ar warmoadgen s mxareTa
valdebulebas. Tumca, samoqgalaqo saproceso kodegsis bolo
cvlilebebis 236 gaTvaliswinebiT, rogorc mosarCeles, aseve
mopasuxes evaleba samarTlebrivi normis miTiTeba. magram isic

unda iTqvas, rom samarTlebrivi safuZvlis miuTiTeblobas ar

mohyveba raime sanqcia mosarCelis sawinaaRmdegod. aRniSnuli
danawesis SemoReba, unda vifigroT, rom ufro mosamarTlis

sagmianobis gaadvilebis mizniT aris SemoRebuli. sssk -is 185-e
muxlis Tanaxmad, mosarCelis mier sarCelSi samarTlebrivi
safuzvlis miuTiTeblobas ar mohyveba xa rvezis dadgena da,

Sesabamisad, misi Seuvseblobis gamo sarCelis warmoebaSi miRebaze
uaris Tgma (sssk -is 186 -e muxli). amdenad, unda vifigroT, rom
aRniSnuli danawesi atarebs fakultatiur xasiaTs. 237

sasamarTlo TviTon gansazRvravs urTierTobis momwesrigebel
samarTlebriv safuZvels.

sagmisaTvis mniSvnelovani faqtebis wris sworad gansazRvra
gavlenas axdens mtkicebulebaTa Segrovebis, gamokvlevisa da
Sefasebis procesis swori mimarTulebis micemaze. 238 (ix. $ 4.3.3.)

aRniSnuli problematikis sworad gadawyvetas didi praq tikuli
mniSvneloba gaaCnia sakasacio instanciis sasamarTlos mier
saapelacio sasamarTlos gadawyvetilebis (ganCinebis) kanonierebis
Semowmebisas. saapelacio sasamarTlos mier dadgenilad miCneuli
fagtobrivi garemoebebis Semowmebisas sakasacio sasamarTlom,
upir veles yovlisa, unda gansazRvros, Tu ramdenad sworad igna
Seyvanili es faqtebi mtkicebis saganSi, agedan gamomdinare, ra
mtkicebulebebi miiCnia Semxeblobisa da gankuTvnadobis kuTxiT

da, Sesabamisad, gamomdinareobs Tu ara am faqtebidan Sesabamisi
iuridiuli Sedegi.

yovelive es sakasacio sasamarTlos mosamarTles exmareba
Seameovmos kvalifikaciis sakiT xebi. sakasacio sasamarTlos mier
gasaCivrebuli gadawyvetilebis Semowmebisas mniSvnelo vania imis
garkveva, Tu ramdenad sworad gansazRvra in terpretatorma is
kriterium  ebi, romlebic uzenaes sasamarTlos saSualebas aZlev S

#®gagarTvelos  kanoni 28.12.07 #5669

#7gead. s. CaCavasadisertacio naSromi samarTlis doqtoris  akademiuri

xarisxis ~ mosapoveblad , mf@Txovna da moTxovnis safuZvlebis konkurencia kerZo
samarTalSi , Tb.,49-50.
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daadasturos, an SeuTavseblad miiCnios amgvari kvalifikacia. 239
amis gasakeTeblad interpretators dasWirdeba gamoavlinos
garemoebebi, romle bic kvalifikaciis gansazRvrisaTvis aris
miCneuli, ganzogadebis met -naklebad did SesaZleblobasTan
erTad. am TvalsazrisiT, kvalifikaciis Semowmeba warmoadgens
samarTlebrivi normis SemuSavebis ganmsazRvrel elements; is

marTlac xels uwyobs am normis winaswari va raudis gansazRvris
srulyofas 240

aRniSnulis gaTvaliswinebiT, mtkice bis sagnis gansazRvris
kuTxiT  ikveTeba ori sakiTxi: fagtebi an faqtobrivi
Sexedulebebi 241 unda miuTiTon mxareebma (mosarCelem da
mopasuxem), xolo ramdenad SeiZleba es faqtebi warmoadgendes
mtkicebis sagans, gansazRvravs sasamarTIo.

amasTan mimarTebiT iuridi ul literaturaSi arsebobs
Sexeduleba, romlis Tanaxmad, mtkicebis saganSi SeiZleba agreTve
moviazroT iuridiuli mniSvnelobis iseTi faqgtebi, romlebic

mxareebs ara aqvT miTiTebuli. 242 amdenad, mtkicebis sagani
miTiTebuli mosazrebis Tanaxmad, ganisazRvreba sasama rTlos mier
gamosayenebeli samarTlis normis safuZvelze. 243 magaliTad, m.

treuSnikovi aRniSnavs, rom Tavdapirvel etapze samarTlebrivi
norma ganisazRvreba mxareTa miTiTebebiT. mxareTa ganmartebis
safuZvelze ganisazRvreba sasamarTloSi dasamtkicebeli
fagtobrivi m  asalis moculoba. aqve avtori aRniSnavs, rom
mxareebs ar akisriaT samarTlebrivi dasabuTebis valdebuleba.
agedan gamomdinare, igi dasZens, rom mxareTa urTierTobis
kvalifikacia sasamarTlos valdebulebas warmoadgens. amdenad
mxareebi yovelTvis zustad ver uTiTeb en samarTlebrivad
mniSvnelovan faqtebze. 244 aRniSnulidan gamomdinare, SesaZlebelia
davaskvnaT, rom iuridiul literaturaSi gamoTgmuli
zemoaRniSnuli mosazreba ukavSirdeba mosamarTlis
uflebamosilebas, gamoiyenos da ganmartos samarTlis norma.
kerZod, radgan mtkic  ebis saganSi Sedis mxolod iuridiulad
mniSvnelovani faqtebi, anu faqtebi, romelTa normatiuli aRwera
mocemulia samarTlis normasi, romlis gamoyenebis
uflebamosileba gaaCnia mosamarTles, da radgan mxareebi am

239 Marie-Nozlle JabareBachellier La techniquedecassation, pourvoisetats en mati re civile, 2
p, 97.
“03 . Bor®, article pr®cit@®®aoms elte Tvhal umee Bjau bsi,| airrod tp.j u

Mont chrestien, 2002, nA 803, selon | eawpmaid/ |l e refus de
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97.
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normis miTiTebis valdebulebisagan Tavisufalni arian , unda
vifiqroT, rom mtkicebis saganSi SeiZleba vigulisxmoT aseve is

faqgtebi, romlebic gaTvaliswinebulia gamosayenebeli samarTlis

normiT da romelzec mxareebi ar uTiTeben.

migvaCnia, rom am mosazrebis arseboba ufro gamarTlebuli
igneboda inkviziciuri princi piT aRWurvili procesis pirobebSi.
magaliTad, SejibrebiTobis principis paralelurad
administraciul procesSi mogmedebs  sagmis  garemoebaTa
yovelmxrivi da obieqturi gamokvlevis principi, rac gulisxmobs

agtiur sasamarTlos, romelic Tavisi valdebulebis ZaliT

ikvle vs sagmis faqgtobriv garemoebebs da uflebamosilia Tavisi
iniciativiT miiRos gadawyvetileba damatebiTi informaciis an
mtkicebulebebis warmosadgenad, ufro metic: sakuTari
iniciativiT Seagrovos faqtobrivi garemoebebi da
mtkicebulebebi. 245 amdenad, garda yoveli p iris sajaro
samarTlebrivi uflebebis dacvisa, administraciuli procesi
awesebs aseve, obieqtur kontrols 246 gdministraciuli sagmianobis
kanonSesabamisobaze. inkviziciurobis principis Sinaarsi
mdgomareobs imaSi, rom administraciuli sagmis ganmxilveli
sasamarTlo uflebamosilia, sajaro interesebidan gamomdinare,
sakuTari iniciativiT TviTon izrunos administraciuli davis
gansaxilvelad saWiro mtkicebulebaTa mopovebaze. aqgedan
gamomdinare, inkviziciurobis principi mogmedebs masSin, roca
konkretul sagmesTan mimarTebiT war moCenilia speci f ikuri
sajaro interesi. 247

amdenad, mtkicebis saganSi iseTi faqtebis Seyvana, romelzec
mxareebi ar uTiTeben, es aris faqtis da ara samarTlis sakiTxi.
aRniSnuli wesiT mtkicebis sagnis gansazRvra ewinaaRmdegeba
samoqalaqo  procesisaTvis  damaxasi aTebel  SejibrebiTobis
princips, romlis Tanaxmad, mxareebma unda miuTiTon is
fagtobrivi garemoebebi, romlebic safuZvlad udevs moTxovnasa

da Sesagebels. 248

sasamarTlo praqgtikam gviCvena, rom adgili hgonda SemTxvevebs,
rodesac sasamarTlo arasworad gansazRvravd a mtkicebis sagans,
Sesabamisad, iRebda da ikvlevda im mtkicebulebebs, romlebsac
gansaxilvel sagmisaTvis ar gaaCnda mniSvneloba.

zustad aRniSnuli SemTxvevebi badebs KkiTx vas. rogor unda
moiqces sakasacio sasamarTlo, rodesac saapelacio sasamarTlos
arasworad aqvs formirebuli, anu gansazRvruli mtkicebis sagani

da, Sesabamisad, agrovebs, ikvlevs da afasebs im mtkicebulebebs,

#5gagarTvelos  administraciuli saproceso kodegsis komentari . Th. 2005. gv 29
246 m kopaleiSvili , n. sxirlaZe , e. gardava, p. turava , administraciuli

saproceso samarTlis  saxelmZRvanelo . Th. 2008, gv. 25

2T miT. naSromi , gv. 25-26

#8gaqarTvelos  samogalaqo saproceso kodegsis me4 muxli
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romelTac ara agvs mniSvneloba sagmis gadawyvetisaTvis, xolo am
darRvevebze kasatori ar uTiTebs.

rogorc ukve aRiniSna, mtkicebis sagans, a nu imas, Tu ra faqtebs
gaaCnia mniSvneloba sagmis gadawyvetisaTvis, gansazRvravs
mosamarTle. es aris misi valdebuleba, romelsac igi
axorcielebs sadavo urTierTobis momwesrigebeli samarTlis

normis safuZvelze. mtkicebis sagnis sworad gansazRvraze
damokidebuli a mTeli mtkicebiTi sagmianoba.

Sesabamisad, mtkicebis sagnis arasworad gansazRvra SeiZleba
ukavSirdebodes samarTlis normis arasworad gamoyenebas an
ganmartebas. sakasacio sasamarTlo Tavisi uflebamosilebis
farglebSi ar aris SezRuduli mxareTa  pretenziebiT
samarTlebrivi sakiTxebis SemowmebaSi, Sesabamisad, Tu igi miva im
daskvnamde, rom darRveulia samarTlis norma, ramac gamoiwvia
mtkicebis sagnis arasworad formireba, romlis Sedegad
gamotanil igna ukanono gadawyvetileba, man unda gaaugmos
gadawyvetileba da Ses abamisi miTiTebebiT daabrunos sagme
saapelacio sasamarTloSi xelaxali ganxilvisaTvis (ix. $53, 9%
5.5.).

amis mizezi SeiZleba iyos im samarTlis normis gamoyeneba,
romelic ar unda gamoeyenebina sasamarTlos, im normis
argamoyeneba, romelic unda gamoeyenebi na sasamarTlos, an
samarTlis normis araswori ganmarteba. 249

amdenad, zemoaRniSnulis gaTvaliswinebiT, unda aRvniSnoT, rom im
SemTxvevaS| Tu mitkicebis saganSi SeviyvanT yvela faqtobriv
garemoebas, romelTa dadgenisa da gamokvlevis aucileblobac
warmoiSoba sagmeTa ganxilvis dros, maSin mtkicebis sagnis
winaswar gansazRvra igneba SeuZlebeli, radgan SeuZlebelia

sagmis ganxilvis mimdinareobis dros warmoSobili yvela
mtkicebulebiTi faqtis dadasturebis an procesualur -
samarTlebrivi mniSvnelobis faqtis dadasturebis auci lebloba
winaswar ignes danaxuli. 20

imis Se safase blad, Tu ramdenad sworad gansazRvra saapelacio
sasamarTlom mtkicebis sagani, ramdenad sworad miiCnia masSi

Semavali faqtobrivi garemoebebi, upirveles yovlisa , Ssakasacio
sasamarTlom abstragtulad unda gansazRvr 0s mis  mier
gansaxilvel i sagmisaTvis aucilebeli faqtobrivi garemoebebi.
aRniSnuli procesi ukavSirdeba am urTierTobis momwesrigebeli

normis moZiebas da ganmartebas, romlis Taobaze c Cven ukve

gavamaxvileT yuradReba.

*9saqarTvelos  samogalaqo saproceso kodegsi 393e muxlis me2 nawili
Z0dawvr . ix . T. liluaSvili . samogalaqo saproceso samarTali . Tb. 2005. gv 212.
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magram mtkicebis saganSi e.w. SefasebiTi xasiaTis faqtebis
arseboba arTulebs am fagtis gansazRvras mtkicebis saganSi. unda
aRiniSnos, rom sakmaod xSiria SemTxvevebi, rodesac sakasacio
sasamarTlos uxdeba SefasebiTi fagtebis mniSvnelobis Semowmeba.
amasTan erTad SefasebiTi debulebis usazRvro, uzomo Tviseba
arTulebs samarTlis normis praqtikaSi gamoyenebas. 251 magaliTad,
keTilsindisierebis, samarTlianobis, gansakuTrebuli
gulisxmierebis, an aseve moCvenebiTi da TvalTmaqgcuri garigebis,

moraluri  zianis anazRaureba, aseve bavSvis gadacemasTan
dakavSirebuli sakiTxebi. SefasebiTi normebi, an rogorc am

nor mebs moi xseni ebdnen fi s 252 u maiTxoven O nor mebze
ganmartebas, radgan mosamarTlem unda amoikiTxos faqgtobrivi
Semadgenlobis niSnebi, rac ukavSirdeba maT analizs.

moviyvanoT ramdenime magaliTi sasamarTlo pra gtikidan.

Thilisis sagalago sasamarTlos samogalago sagmeTa kolegias
sarCeliT mimarTa i am mopasuxeebis £ A bsa da A gD mimarT
nasyidobis xelSekrulebis baTilobis moTxovniT. man miuTiTa,
rom 2005 wlis 13 noembridan registrirebul qorwinebaSi imyofeba

i bg¥an. meuRleebma gorwinebis ganmavlobasSi SeiZines
sacxovrebeli  bina, romelic A axd  sityvieri  TanxmobiT
daregistrirda i b saxelze. mosarCelis ganmartebiT, mopasuxe
2008 wlis 1 5 maiss TvalTmagcurad gaurigda A g da gaaforma
xelSekruleba, TiTgos bina mihy ida mas.

mosarCele miuTiTebs, rom Aibsa da A g Soris dadebuli
xelSekruleba miznad isaxavs mxolod mosarCelis gzidan

CamoSorebas. mosarCelis ganmartebiT, kidevac rom  ver
dadasturdes xelSekrulebis TvalTmaqcurad dadebis faqti,
nasyidobis  xelSekruleba  mainc baTilad misaCnevia im
garemoebidan gamomdinare, rom A g 0aris arakeTilsindisieri
myidveli. aRniSnulis safuZvelze mosarCelem moiTxova 2008 wlis

15 maisis Tval Tmaqcuri garigebis baTilad cnoba, binis

mesakuTred sajaro reestrSi i s e v -s fldrayistrireba
Thili sis sagalago sasamarTlos 2008 wlis 14 noembris
gadawyvetilebiT sarCeli ar dakmayofil da, rac-mgaasacCivr

saapelacio sasamarTlom ucvlelad datova pirveli instanciis
ganCi neba;mgaasacivra salkasacio wesiT.

sakasacio palata m aRniSna rom davas i wvevs sakiTxi imis Sesaxeb
moCvenebiT daido i bsa da fi g Soris garigeba , Tu - ara, aseve
warmoadgens Tu ara  fi g keTilsindisier SemZens.
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aRniSnul sagmes Tan dakavSirebiT  sakasacio palata ~m ganmarta, rom :
fimoCvenebiTi garigebis arsebobis SemTxvevaSi ar ars ebobs
gamovlenis garegani daTgma. am SemTxvevaSi aucilebelia, rom

nebis gamonvleni da nebis mimRebi mogmedebdnen SeTanxmebiT da
orive acnobierebd es nebis nakls. moCvenebiTi garigebis dros
kanoni adgens kavSirs figtiur garigebasa da nebis mimRebi
adresatis  Tanxmobas Soris. sagarTvelos samogalaqo kodeqgsis 56 -e
muxlis pirveli nawilis Tanaxmad, baTilia garigeba, romelic

dadebulia mxolod mosaCveneblad, im ganzraxvis gareSe, rom mas
Sesabamisi iuridiuli Sedegi mohyves (moCvenebiTi garigeba).
amrigad, gansaxilveli normiT igulisxmeba is SemTxveva, rodesac,
rogorc nebis gamovleni, aseve misi mimRebi mogmedeben im
ganzraxvis gareSe, rom am garigebas Sesabamisi iuridiuli Sedegi

mohyves. yovelive aRniSnuli miuTiTebs imaze, rom moCvenebiT
garigebas axasi aTebs mxareTa “ur TierTSeTanxmeba~, ‘garigeba~
moCvenebiT nebis gamovlenis Sesaxeb. am SemTxvevaSi orives
gacnobierebuli aqvs, rom maT mier aseTi nebis gamovlenas ar
mohyveba iuridiuli Sedegi. sasamarTlo praqtikam gviCvena, rom

ZiriTadad moCvenebiTi garigebis dadeba dakavS irebulia mesame
pirebTan arsebul urTierTobasTan (magaliTad, moCvenebiTi

garigebis dadebis erT -erT motivs SeiZleba warmoad ngendes mesame
piris motyueba, pasuxismgeblobisagan Tavis arideba da a.S.).
amrigad, imisaTvis, rom sasamarTlom sadavo garigeba miiCni 0s
moCvenebiT garigebad, aucilebelia iseTi faqtobrivi garemoebebis

arseboba, romlebic miuTiTeben nebis gamovlenis naklze, figtiuri

garigebis Sesaxeb ‘urTierTSeTanxmebaze~, saerTo mizanze, rac ar
Seesabameba maT mier garegani nebis gamovlenas

aRniSnulis g aTvaliswinebiT , sakasacio palata ar iziarebs
kasatoris mosazrebas imasTan dakavSirebiT, rom Agsa da i b
nacnobobis da am ukanasknelis dedisa da i g mezoblobis faqti
miuTiTebs sadavo garigebis baTilobaze , sagarTvelos samoqgalaqo
kodegsis 56 -e muxlis pi  rveli nawilis Tanaxmad.

rogorc wesi, moCvenebiTi garigeba formalurad Seesabameba
kanonis moTxovnebs, magram nebis nakli, misi aranamdvilobis gamo,
warmoadgens im arsebiTi xasiaTis nakls, rac gamoricxavs
samarTlebrivi Sedegis dadgomas. amdenad, is faqti, ro melic
miuTiTebs sadavo garigebis mxareTa nebis gamovlenis
aranamdvilobaze, unda daamtkicos iman, visac miaCnia, rom
mosaCveneblad dadebuli garigebiT Seilaxa misi ufleba.

konkretul SemTxvevaSi A a ver uTiTebs saapelacio sasamarTlos

mier Sesafasebel iseT mtk icebulebebze, romli ebTac
dadastur deboda @ bsa da f g® ukanono ‘urTierTSeTanxmeba~ |,
mogmedebebi, romlebic -sami uda T-= fsgpanTo fAbo
interesebze  da romlebic gamoricxaven im ganzraxvas, rom maT

mier dadebul garigebas Sesabamisi iuridiuli Sedegi mohy Ves.
amrigad, moCvenebiTi garigebis d adebis gamomricxavi garemoebebi
konkretul SemTxvevaSi gamoricxaven kasatoris mosazrebas imis

Sesaxeb, rom sadavo nasyidobis xelSekrulebiT gaTvaliswinebuli

pirobebis Sesasruleblad ar iyo gadaxdili binis safasuri. is



fagt i, rom notariusis TandaswrebiT ar iyo gadaxdili binis
Rirebuleba, ar SeiZleba miuTiTebdes imaze, rom binis Rirebuleba
saerTod ar iyo gadaxdili. sakasacio palata ganmartavs, rom

konkretuli situaciis gaTvaliswinebiT , garemoebebi, romlebic
gamoricxaven moCvenebiTi garigebis dadebis faqgts, adastureben am
garigebis namdvilobas da , agedan gamomdinare, mxareTa SeTanxmebas
binis safasuris gadaxdis Sesaxeb. 0253

amdenad, gansaxilvel sagmeSi adgili hqgonda SefasebiTi xasiaTis
fagtebs. faqtobrivad sakasacio sasamarTlo am owmebda, Tu
ramdenad sworad gansazRvra (formirebuli) mtkicebis sagani

saapelacio sasamarTlom. amasTan erTad , gasaTvaliswinebelia, rom

kasatori ayenebda alternatiul pretenziebs, kerZod, im
SemTxvevaSi, Tu sasamarTlo miiCnevda, rom garigeba ar iyo

TvalTmaqcu r i maSin SemZeni Agd i yo arakeTilsindi
radgan i s -si ydoediibso kari s mezobeld. da-sman icoda
hyavda meuRIl e, romelic iyo sadavo binis Tanam

amasTan mimarTebiT  sakasacio palata m ganmarta, rom :

fiaRniSnuli  keTils indisieri SemZenis institutis amogmedebis
mniSvneloba ganpirobebulia SemZenis  subiegturi  momentis
arsebobiT, konkretul SemTxvevaSi, icoda Tu ara Agmrom Abo
iyo sadavo binis mesakuTre da hqonda Tu ara mas am qonebis
gasxvisebis ufleba. sagarTvelos samoq alago kodegsis 185 -e
muxlis Tanaxmad, SemZenis interesebidan gamomdinare,

gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris
registrirebuli sajaro reestrSi, garda im SemTxvevebisa, roca
SemZenma icoda, rom gamsxvisebeli ar iyo mesakuTre.

sakasacio palata m aRniSna, rom miTiTebuli normis
gaTvaliswinebiT , yuradReba unda gamaxvildes gansaxilveli
urTierTobis Taviseburebaze, kerZod, rogorc es irkveva,
saapelacio sasamarTlos gadawyvetilebidan da sagmeSi arsebuli

masalebidan, rac mxareTa Soris davas ar iwvevs, sa davo goneba
SeZenilia i asa da 0 b qorwinebis periodSi, magram sajaro
reestrSi registrirebulia sakuTrebis uflebiT i b saxelze. ukve

aRniSnuli garemoeba miuTiTebs imaze, rom sagarTvelos
samogalaqo kodegsis 1158 -e muxlis Tanaxmad, sadavo bina meuRleTa
saerTo qonebaa da am qonebaze meuRleebs aqvT Tanabari uflebebi.

am qonebis floba, sargebloba da gankargva xorcieldeba
meuRleTa urTierTSeTanxmebiT (amave kodeqgsis 1159 -e muxli da
1166e  muxlis  pirveli nawili). amdenad, gansaxilveli
urTierTobis Taviseburebidan gamomdinare, rodesac Cven vixilavT
keTilsindisier:i SemZeni s instituts, mi s i €
fagtoris mniSvnelobis gansazRvra ganpirobebulia zemoaRniSnuli

normebiT. am SemTxvevaSi SemZenis arakeTilsindisierad
cnobisaTvis ar aris sakmarisi SemZenis mier m xolod imis codna,
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rom erT -erTis saxelze registrirebuli qoneba warmoadgens

meuRleTa TanasakuTrebas. SemZenis arakeTilsindisierebisaTvis

sxva garemoebebTan erTad unda arsebobdes fagtebi, roml ebiTac
dgindeba, rom SemZenma icoda, rom erT -erTi meuRle iyo meuRle Ta
saerTo qgonebis gasxvisebis winaaRmdegi , Xolo meore meuRle
mogmedebda mis farulad, rac ar dasturdeba kasatoris mier,

xolo, is garemoebebi, romlebic SeiZleba miuTiTebdes i b
arakeTilsindisierebaze (magaliTad, sadavo qonebis gankargvis

Semdeg ramdenime dReSi gangorwinebis moTxovniT sarCelis aRZvra,

i asosxva sacxovrebeli adgilis ar arseboba da a.S), ar SeiZleba
eWvis qveS ayenebdes A g2 keTilsindisierebas. saqgarTvelos
samoqalaqo kodegsis 1160 -e muxlis me -2 nawil is T ao da " bo

gvepungtebis Tanaxmad, meuRle Ta TanasakuTrebaSi arsebuli
gonebis gankargvasTan dakavSirebiT erTis mier dadebuli garigeba

ver igneba baTilad cnobili meoris moTxovniT im safuZvelze,

rom man ar icoda garigebis Sesaxeb an ar eTanxmeba garigebas.
aRniSnuli danawesi garkveulwilad icavs SemZ enis interess. am
SemTxvevaSi, rodesac erT -erTi meuRle gankargavs meuRleTa
TanasakuTrebaSi arsebul gonebas, SemZenis interesebidan
gamomdinare, unda  vivaraudoT, rom meuRleebi mogmedeben

urTierTSeTanxmebiT (saqarTvelos samogalago kodegsis 1159 -e
muxlida 11 60-e muxlis pirveli nawili).

upirveles yovlisa, unda aRiniSnos, rom zemo TmiTiTebuli
normebis  konteqstSi  keTilsindisieri SemZenis institutis
gansazRvrisaTvis metad didi mniSvneloba gaaCnia mtkicebis
tvirTis sworad ganawilebis princips , saqgarTvelos samoqgalag o

saproceso kodeqsis 102  -e muxlis pirveli nawilis Tanaxmad, magram
am procesualuri danawesis ganmartebis samarTlebrivi
winapirobebi mocemulia Cven mier ganxilul - materialur -

samarTlebrivi SemadgenlobiT. A g ar aris i b= arc naTesavi da

arc ojaxis wevri, ra drosac ufro didi albaToba iarsebebda,

rom A grda icoda sadavo qgonebis  gasxvisebaze A an

damokidebulebisa da A b ganzraxvis Sesaxeb, romlis

gagarwylebis tvirTi daekisreboda A g amdenad, maTi nachoboba

da mezobl oba ar Sei Zl eba i mavdgdaalVisad mi uTi Te
A b oj axSi arsebul mdgomar eobi-s codnaz
arakeTilsindisierebaze, anda fiqtiur i garigebis dadebis Sesaxeb
‘urTierTSeTanxmebaze~, romlis dada sture bis tvirTi akisria fabo
S.075%4

SefasebiTi faqtebis gansazRvrisaTvis sasamarTlo pragtikidan
moviyvanT kidev erT magaliTs

erT -erT sagmeze saapelacio sasamarTlom ar gaiziara mosarCele
il @ s dasabuTeba imis Sesaxeb, rom mas faqtobrivi flobiT
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miRebuli hgonda samkvidro. amasTan dakavSirebiT sakasacio
sasamar Tl om g an maagarTaelos samogalago kod egsis
1507e muxlis me -3 nawilis Tanaxmad, sadavo urTierToba unda
mowesrigdes Zaladakarguli normatiuli aqtebis safuZvelze,

kerZod, saqarTvelos samoqgalago samarTlis kodeqgsis (1964 wilis

26 dekemberi) 556-e muxlis me -2 abzacis Sesabamisal, samkvidro
miRebulad iTvleba, Tu memkvidre fagtobrivad Seudgeba samkvidro
gonebis flobas an marTvas, agreTve, rodesac igi Seitans
sanotaro mogmedebaTa Semsrulebel organoSi samkvidros gaxsnis

adgilas gancxadebas samkvidros miRebis Sesaxeb. konkretul
SemTxvevasSi d a wamier fagtobrevivilabiT Saankvidros

miRebis faqti. samkvidros flobaSi an marTvaSi igulisxmeba
memkvidris mier iseTi mogmedebebis ganxorcieleba, romlebic
miuTiTeben samkvidros miRebis survilze, romliTac vlindeba misi

neba, gaxdes samkvidro qgonebis mesakuT re. konkludenturi
mogmedebebi unda miuTiTebdnen imaze, rom memkvidrem faqgtobrivad
ukve daiwyo Tavisi uflebis realizacia. am SemTxvevaSi unda
ganvasxvaoT samkvidros floba da marTva
erTmaneTisagan....... sakasacio palatam ganmarta, rom samkvidro
gonebasTan dakavSirebuli gadasaxadebis gadaxda SeiZleba
miuTiTebdes im konkludentur mogmedebebze, romlebic
adastureben samkvidro gonebis marTvasTan dakavSirebuli nebis
ganxorcielebas. am faqgtors maSin agvs mniSvneloba, rodesac ar
arsebobs fagtobrivi flobis (magaliTad, memkvidre cxovrobda
mamkvidreblis saxISi da ganagrZobs iq cxovrebas samkvidros

gaxsnis Semdeg) faqti. samkvidros faqtobrivi flobis faqti,

romelic unda arsebobdes samkvidros gaxsnidan eqvsi Tvis
manZilze da romliTac dasturdeba memkvidris mier samkvidros

miRebis neba, sakmarisia, rom samkvidro CaiTvalos miRebulad.
saqarTvelos samoqgalago samarTlis kodeqgsis (1964 wlis 26
dekemberi) 556 -e muxlis me -2 abzacis Tanaxmad, iseT konkludentur
mogmedebebs, romlebic miuTiTeben samkvidros marTvaze, SeiZleba
mniSvneloba hg ondes im SemTxvevebSi, rodesac memkvidre, marTalia,

ar flobs mamkvidreblis qonebas, magram misi mogmedebebidan
(ixdis komunalur gadasaxadebs, gankargavs am qonebidan miRebul
Semosavals da a.S.) irkveva, rom am gonebas igi Tavisad miiCnevs.
aRniSnulis gaTva liswinebiT, sakasacio palatam yuradReba
gaamaxvila saapelacio sasamarTlos mier dadgenil faqtobriv
garemoebaze, romlis Tanaxmad, samkvidros gaxsnis momentSi (1974
wlis 30 dekembers) i a oimyofeboda savaldebulo samxedro
samsaxurSi da igi saxISi dabrunda 1976 wels, aseve
gasaTvaliswinebelia saapelacio sasamarTlos mier dadgenili

faqt.i i mis Sesaxeb, rom, 2000 wlis cnobis T
ojaxTan da modave mxaresTan (misi Zma) erTad cxovrobdnen sadavo
sax|Si. .. I m SemTxvevasSi, Tu fad cxovrobda (flo
saxISi mis savaldebulo samxedro samsaxurSi gawvevamde da
agrZelebda am saxISi cxovrebas aRniSnuli samsaxuris gavlis
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Semdeg, ivaraudeba, rom savaldebulo samxedro samsaxuris gavlis

periodSi igi flobda sadavo saxls. 255
zemoaRniSnuli magaliTi miuTiTebs ufro nor mis interpretaciis
problebaze, vidre - subsumfciis. am SemTxvevaSi sakasacio

sasamarTlom miiCnia, rom samarTlis normis arasworad
ganmartebam gamoiwvia mtkicebis sagnis araswori formireba. agedan
gamomdinare, sasamarTlom ar miaqgcia yuradReba iseT garemoebeb S,
romlebsac mniSvneloba gaCnda sagmeze kanonieri gadawyvetilebis
miRebisaTvis.

SeiZleba davaskvna T, rom sakasacio sasamarTlos mier
gasaCivrebuli gadawyvetilebis (ganCinebis) kanonierebis
SemowmebisaTvis metad didi mniSvneloba eniWeba imas , Tu ramdenad
sworad gansazRvr a mtkicebis sagani qvemdgomi instanciis
sasamarTloeb ma sadavo urTierTobis ganxilvis as mtkicebis
sagnis sworad gansazRvra ukavSirdeba aramar to saTanado
samarTlis normis mo Ziebas, aramed - mis sworad ganmartebas da
sagmis swori mimarTulebiT ga nxilvas, rac Sesa  barnisad aisaxeba
iuridiul Sedegze.

3.4 fagtebi, romlebic ar saWiroeben mtkicebas

zemoganxilulTan erTad gasaTvaliswinebelia, rom mkafiod unda
ganisazRvros faqtebis wre , romelic ar eqvemdebareba mtkicebas,
raTa zustad gamovkveToT mtkicebi Ti sagnis farglebi.

aucileblad  migvaCnia , yuradReba gavamaxviloT = Semdegze:
miuxedavad imisa, rom miTiTebuli fagtebi ar saWiroebs mtkicebas,

es ar niSnavs imas, rom isini ar moiTxov s dadgenas. am SemTxvevasSi
Cven unda ganvasvavoT faqtebi, roml ebic dgindeba mtkicebiTi
sagmianobiT (ix. $ 4.1.) da faqgtebi, romlebic SeiZleba iyos
mxolod Semecnebis sagani. 25 kerZod, im fa qgtebis dadgenilad
cnoba, roml ebic ar saWiroebs mtkicebas, moiTxovs garkveul i
kanonzomierebis dacvas. yvela konkretul SemTxvevaSi
sasamarTlom wund a Seafasos (Seimecnos) is samarTlebrivi
winapirobebi, romlebic m iuTiTeben maT arsebobaze

amdenad, im faqgtebidan, romlebic ar saWiroeb s mitkicebas,
SeiZleba  gamovyoT preidicialurad  dadgenili  faqtebi,
sayovelTaod cnobili fa gtebi, udavo fa  qtebi da prezumfci ebi.
upirveles yovlisa, gavamaxvilo T yuradReba preidicialurad
dadgenil faqtebze.

rodesac sakasacio sasamarTlo ikvlevs , Tu saapelacio
sasamarTlom ramdenad marTebulad miiCnia gansaxilveli fagtebi

5 susg #as -48379409 4 Tebervali 2010 weli
PP aseve ix . S. qurdaZe. sagmogalago sagmeTa ganxilva pirveli instanciis
sasamarTloSi.  Tb., 2006.,gv. 376-377
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preidicialurad dadgenilad , TviTon unda gamoiyenos Semecnebis
xerxebi da gansazRvros is aucilebeli kriteriumebi, romlebic
ganapirobeben ara marto imas , rom es is fagtebia, romlebic ar

saWiroeben mtkicebas, aramed i maac, rom maT dadgenilad
cnobisaTvis  saapelacio  sasamarTlom sworad gamoiyena
SemecnebiT-logikuri xerxeb i da , Sesabamisad, sworad gamoiyena da
ganmarta procesualur -samarTlebrivi norma.

konkretul SemTxvevaSi Cveni Sexebis wertils am faqgtebTan

mimarTebiT warmoadgens sami momenti:  pirveli, kanonier ZalaSi
Sesuli sasamarTlo gadawyvetilebiT (ganaCeniT) dadgenila d
miCneuli fagtebidan, romeli SeiZleba miviCnioT preidicialur

fagtebad ; meore, rodesac kasatori daobs faqtis Taobaze ra

farglebSi amowmebs  sakasacio sasamarTlo  saapelacio
sasamarTlos mier preidicialurad dadgenilad miCneul faqts;

mesame, SeiZleba Tu ara pre idicialurad miCneul ma fagtma
dakargos Tavisi gansakuTrebuli Tvisebebi da transformirdes

mtkicebis saganSi Semaval fagta d.

ganvixilo T pirveli SemTxveva _ kanonier ZalaSi Sesuli
sasamarTlo gadawyvetilebiT (ganaCeniT) dadgenilad miCneuli
faqgtebidan romeli Se iZleba miviCnioT preidicialur faqtebad.

saqarTvelos samoqgalago saproceso kodegsis 106 - muxli
iTvaliswinebs im faqtebis procesualur -samarTlebriv
daxasiaTebasa da saxeebs, romlebic ar saWiroeben mtkicebas,
kerZod: gansaxilvel normaSi miTiTebulia, rom mxare ebi

Tavisufldebian mtkicebulebaTa warmodgenisagan iseTi faqtebis
dasadastureblad, romlebsac, Tumca emyareba maTi moTxovnebi, Tu
Sesagebeli, magram damtkicebas ar saWiroeben.

prezumfciebis msgavsad preidicialuri  xasiTis  faqtebic

SesaZlebelia davyoT rogorc fagti -safuzveli da prezumirebuli

faqgti. imisaTvis, rom sasamarTlom miiRos preidicialuri faqti,

is amowmebs mis faqti -safuZvels 257 im samarTlebriv winapirobebs,
romlebic Semdeg ganapirobeben am faqtis mtkicebis sagnidan
amoricxvas.

amasTan erTad, mniSvnelov ania yuradReba gavamaxviloT erT
SemTxvevaSi fagti -safuzvlis Semowmebis procesualur -
samarTlebriv kriteriumebze, xolo meore SemTxvevaSi - mis
materialur  -samarTlebriv kriteriumebze.

sasamarTlo praqtikaSi xSiria SemTxvevebi, rodesac sasamarTlo

fagtis preidici alurad dadgenilad miCnevisaTvis yuradRebas
amaxvilebs mxolod procesualur -samarTlebriv kriteriumebze da
ugulebelyofilia misi materialur -samarTlebrivi mniSvneloba,

rasac, Cveni azriT, mosdevs araswori daskvnebi.

%7y pujteditspL i ydd o ¢eOy H OdziS. Wdltersikiuwes P008s, dlsacts H fls o j .
8s.
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procesualur -samarTlebrivi kriteriumebi warmo adgens mxolod
erT -erT  aucilebel winapirobas, ra drosac sasamarTlo
iTvaliswinebs  iseT  procesualuri  xasiaTis  garemoebebs,
rogoricaa, magaliTad, kanonier ZalaSia Tu ara Sesuli
sasamarTlo gadawyvetileba (ganCineba), romelic gamotanilia

samogalago an administra  ciul sagmeze; igive  mxareebi
monawileoben Tu ara gansaxilvel sagmeSi 258

magram, amasTan erTad arsebobs mTeli rigi materialur -
samarTlebriv kriteriumebisa, romlebic zemoaRniSnul
procesualur -samarTlebrivi kriteriumebTan erTad gmnian faqt -
safuZvels. es iseTi Se mTxvevaa, rodesac  materialur -
samarTlebrivi da  procesualur -samarTlebrivi  danawesebis

gamoyeneba unda moxdes sistemurad. mxolod aseTi kanonzomierebis

dacvis SemTxvevaSi SeiZleba gansaxilveli faqti Sefasdes
preidicialurad dadgenilad, anu zemoaRniSnuli danawes ebis
dacvis Semdeg xdeba misi gamoyeneba da, Sesabamisad, amoricxva
mtkicebis sagnidan.

preidiciul fagtebTan mimarTebi T, erT -erT sagmeze sakasacio
sasamarTlom ganmarta, rom sssk-is 106 -e muxl i s Afgd qgvepunqt:i
Sinaarsis  garkvevas gaaCnia didi mniSvneloba, romelic miuTiTebs
iuridiuli mniSvnelobis mqone faqtebsa da maT preiudiciul
mniSvnelobaze, kerZod, iuridiulad mniSvnelovani a faqtobrivi
garemoebebi, roml ebiTac gansazRvrulia mxareTa materialur -
samarTlebrivi urTierTobiT gaTvaliswinebuli uflebebi da
valdebule bebi, rac safuzZvlad daedo gadawyvetilebis gamotanas.
gansaxilveli normis Tanaxmad, faqtebis preiudiciuli
mniSvnelobis Semowmebis dros mniSvneloba eniWeba aramarto im

procesualur -samarTlebriv kriteriumebs, rom| ebiTac
ganisazRvreba  kanonier  ZalaSi Sesu li  gadawyvetilebis
formaluri moTxovnebi ( samogalaqo sagmeze kanonier ZalaSi
Sesuli gadawyvetileba (ganCineba) ; aRniSnuli gadawyvetileba

gamotanilia imave mxareebis mimarT, romlebic monawileoben am
davaSi), aramed am gadawyvetilebiT dadgenili faqtobrivi

gar emoebis Sinaarss (romeli faqtobrivi garemoebebis
safuZvelzec igna miRebuli gadawyvetileba , €e.i. rac gaxda
gadawyvetilebis sarezolucio nawilis safuzveli ). aRniSnuli
faqgtobrivi garemoebebi da maTi samarTlebrivi Sefasebis Sinaarsi,

romlis safuZvelzec igna miR ebuli gadawyvetileba, vlindeba
gadawyvetilebis ara sarezolucio, aramed - samotivacio
nawilidan, romliTac unda dgindebodes sagmeze gamotanili,
kanonier ZalaSi Sesuli , gadawyvetilebis miRebisaTvis
aucilebeli faqgtebi, romlebic warmoadgenen am konkretul
samogdaqosamarTlebrivi ganxilvis sagans. 259

®8saqarTvelos  samoqgalaqo saproceso kodegsis 106e muxlis  fibd qvepungti / ix .
igve 106e muxlis fAgo qvepungti gaugmebul igna, 24.09.10v. #3619.
259 susg . #as -45576909. 3 dekemberi 2009w.
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amdenad, rogorc Cans, sssk -is106-e muxl i s rogorc #fAbo, aseve
gvepungtebis Tanaxmad, faqtis preidicialurad dadgenilad

miCnevisaTvis metad didi mniSvneloba gaaCnia materialur -

samarTlebriv aspeqtebs. amasTan erTad gas aTvaliswinebelia isic,

rom am aspeqtis arsebobaSi ar unda vigulisxmoT mxolod iseTi

faqtebi, romlebic dadgenilad aris miCneuli kanonier ZalaSi

Sesuli gadawyvetilebiT. zemoaRniSnuli procesualuri

kriteriumebis arsebobis SemTxvevaSic ki sasamarTlom upirobod

ar unda miiRos kanonier ZalaSi Sesuli gadawyvetilebiT

miCneuli fagtebi, rogorc preidicialuri xasiaTis mqone.

sasamarTlo praqgtikam gviCvena, rom aris SemTxvevebi, rodesac
samoqgalaqo (administraciul) sagmeze kanonier ZalaSi Sesuli
gadawyvetilebiT dadgenilad a ris miCneuli iseTi faqti, romlis
arseboba -ararseboba gavlenas ar axdens am gadawyvetilebiT
dadgenil Sedegze. anu procesualuri dokumentiT ki aris

dadgenili es faqti, magram gadawyvetileba mas ar eyrdnoba. unda

iTqvas, rom erTi SexedviT yovelTvis advili ar a rs imis
garkveva, gamomdinareobs Tu ara gansaxilvel fagtidan kanonier

ZalaSi Sesuli gadawyvetilebis sarezolucio nawili.

ganvixiloT Semdegi magal i Ti sasamarZD07wlispr aqti ki da|
11 ogt omber s Sps Asagar Tvel os rkinigzami S
gobuleTis r ai onul sasamar-sTh.osb-s@boda-s g ag.

winaaRmdeg da moiTxova miyenebuli zianis _ 15122.45 laris

anazRaureba. saapelacio sasamarTloSi mosarCele edaveboda

mx ol od -sfi babnlsagan ac iTxovda zemoaRniSnuli Tanxis
dakisrebas. miyenebul ziansa da misi odenobas mosarCele
adasturebda  baTumis raionuli prokuraturis Sesaxeb 2006 wilis

26 dekembris dadgenilebiT, romliTac Sewyda sisxlis samarTlis

sagme gmedebaSi danaSaulis niSnebis ararsebobis gamo, magram
amave dadgenilebaSi miTiTebulia, rom rkinigzis gadasa  svlelis
mor i ge -m fAidyr 0 Seasrula gadasasvlelebis mowyobisa da
momsaxurebis cp -4288 instruqciiT gaTvaliswinebuli moTxovnebi,
kerZod, ar CarTo SemzRudavi signalebi da ar Seatyobina sadgur
gobuleTis moriges rkinigzis gadasasvlelze warmogmnili
dabrkolebis Sesa xeb. amave dadgenilebaSi miTiTebulia, rom
satvirTo matareblis Sejaxebis Sedegad Sps “sagarTvelos
rkinigzam~ ganicada 15.122,45 laris ziani.

sabol ood saapelacio sasamar Tl om ar gai ziara S
r ki ni gmoTxavna da axali gadawyvetilebiT uari uTxr a mas
sarCelis dakmayofilebaze, rac gasaCivr da sakasacio wesiT.
sakasacio palatam ganmarta, rom kasatori (mosarCele) Tavis
moTxovnis safuZvlad uTiTebs baTumis raionuli prokuraturis

Sesaxeb 2006 wlis 26 dekembris dadgenilebaze, romliTac Sewyda
winaswari gam oZieba sisxlis samarTlis kanoniT gaTvaliswinebuli

gmedebis ararsebobis gamo.

sakasacio palata yuradRebas amaxvilebs saapelacio sasamarTlo
sxdomaze Sps ‘saqgarTvelos rkinigzis~ warmomadgenlis mier

11¢



gakeTebul axsna -ganmartebaze, romliTac man ganacxada, rom °
ziani miviReT matareblebis dayovnebis Sedegad~ (s.f. 157).
saapelacio sasamarTlom aRniSna, rom am ganmartebis garda , Sps
‘saqarTvelos rkinigza~ ver adasturebs zianis safuZvlianobasa
da odenobas.
aseve gasaTvaliswinebelia , rom baTumis raionuli prokur aturis
Sesaxeb 2006 wlis 26 dekembris dadgenileba, romelSic
miTiTebulia, rom satvirTo matareblis Sejaxebis Sedegad Sps
‘saqarTvelos rkinigzam~ ganicada 15.122,45 laris ziani, ar
SeiZleba miviCnioT  mtkicebulebad, romliTac dasturdeba
vagonebis dayovnebiT miR ebuli zianisa da misi odenobis faqti.
upirveles yovlisa, pasuxgasacemia, saWiroebs Tu ara mtkicebas
aRniSnul dadgenilebaSi miTiTebuli faqti imis Sesaxeb, rom Sps
“saqarTvelos rkinigzam~ ganicada 15.122,45 laris ziani.

konkretul SemTxvevaSi baTumis raion uli prokuraturis
2006 wlis 26 dekembris dadgenilebiT Sewyda winaswari gamoZieba
sisxlis samarTlis sagmeze avtosatransporto SemTxvevis faqtze
sisxlis  samarTlis  kanoniT  gaTvaliswinebuli  gmedebis

ararsebobis  gamo. amasTan erTad gansaxilveli  normis

ganmartebis aTvis gasaTvaliswinebelia is, rom zemoaRniSnul

dadgenilebaSi miTiTebuli garemoebis _ ganxorcielda Tu ara

mogmedeba @& Cai di na Tu ar a es -mmdgmedeba
KkvalifikaciisaTvis zianis odenobis faqts ar gaaCnda iuridiuli

(makvalificirebeli) mniSvneloba. sagzao  moZraobis wesebis

darRvevas , rasac ar mohyva janmrTvelobis naklebad mZime an mZime,
an sxva dazianeba, mniSvneloba ara aqvs zaralis odenobis faqtis

arseboba -ararsebobas sisxlis samarTlis sagmisaTvis . 280

amdenad, sakasacio palatam miiCnia Semdegi, rom kas atori ver
adastureb s, rom 1512245 laris zianis nawilSi miTiTeba 2006 wlis

26 dekembris dadgenilebis gamotanis erT -erTi  safuzvelia

(romlis gareSe ¢  SeuZlebelia sisxlis samarTlis sagmeze

winaswari gamoZiebis Sewyvetaze msjeloba).

aRniSnulis sapirispirod Sps Asagar Tvel os rkinigzad samogqe
sagmis ganxilvisas zianis miyenebis odenobas asabuTebda iseTi

garemoebebiT, rac ar iyo sisxlis samarTlis wesiT gamotanili,

kanonier ZalaSi Sesuli dadgenilebis msjelobis sagani. kerZod,

vagonebis dayovnebis faqtis da dayovn ebis Sedegad miyenebul
zianis Taobaze.
amasTan mimarTebiT sakasaci 0 palatam aseve ganmarta , rom

fivagonebis dayovnebis faqti da am dayovnebis Sedegad miRebuli
zianis odenoba SesaZlebelia dadasturdes saamisod

gaTvaliswinebuli formiTa da wesiT Sedgenili aqte biT o.
sakasacio palatam aseve ganmarta , rom kasatori arc erT i
instanciis sasamarTloSi ar uTiTebs, Tu konkretulad ramdenad

dayovnda mgzavrTa gadayvana, bargis, tvirT -bargis, fostis,
20ix. sisxlis samarTlis kodegsis 275 -e muxli (2008 wlis 5 dekembris

mdgomareobiT)



tvirTis gadazidv a, aseve konkretulad romeli vagonebis
(konteinerebis), ra drois monakveTiT da a.S.

sagarTvelos sarkinigzo kodegsis 52 -e muxlis pirveli nawili S
Tanaxmad, garemoebebi, romlebic sarkinigzo mimosvlis
monawileTa pasuxismgeblobis safuZvels warmoadgens, dasturdeba
komerciuli, teqnikuri da saerTo formis aqtebiT. amave m uxlis
mel5 nawilis Tanaxmad, am muxliT gauTvaliswinebel sxva
garemoebaTa dasamowmeblad dgeba teqgnikuri da saerTo formis

aqgtebi, ‘rkinigziT mgzavrTa gadayvanis, bargis, tvirT -bargisa da
fostis gadazidvis wesebisa~ da ArkinigziT tyv
we s e bSesalflamisad.

vagonebis dayovnebis mizezebi, maTi raodenoba, dayovnebis dro da

a.S SesaZlebelia dadasturdes mxolod zemoaRniSnul normatiul

aqgtebSi miTiTebuli, konkretuli SemTxvevis amsaxveli
(komerciuli, tegnikuri, saerTo) aqtebis meSveobiT.

aRniSnulis zog adi danawesi mocemulia sagarTvelos samogalaqo
saproceso kodegsis 102 -e muxlis me -3 nawiliT, romlis mixedviT
“sagmis garemoebebi, romlebic kanonis Tanaxmad unda dadasturdes
garkveuli saxis mtkicebulebebiT, ar SeiZleba dadasturdes sxva

saxis mtkicebulebebiT ~.

amrigad, sagarTvelos samogalago kodegsis 992 -  muxliiT
gaTvaliswinebuli pasuxismgeblobis dakisrebisaTvis,
aucilebelia arsebobdes -s,anogorc rkinigzis o Abo
gadasasvlelis morigis mier saTanado normatiuli aqtebiT
gansazRvr uli  funqciuri  valdebuleb ebis  Seusruleblobis
(marTlsawinaaRmdego, braleuli mogmedebis), aramed am
valdebulebis SeusruleblobiT gamowveuli zianisa da misi
odenobis faqti, rasac kasatori ar uTiTebs. o261

aRniSnulis gaTvaliswinebiT, mniSvnelovania is, rom kanonier

ZalaSi Sesuli baTumis raionuli prokuraturis 200 6 wlis 26
dekembris dadgenilebaSi miTiTebuli zianis odenobis Taobaze

faqts aranairi iuridiuli mniSvneloba ar gaaCnda amave
dadgenilebiT damdgari Sedegis mimarT. winaaRmdeg SemTxvevaSi

nebismieri garemoeba, romelic miTiTebulia kanon ier ZalaSi
Sesul procesualur dokumentSi da romelsac ar efuZneba am
procesualuri dokumentis sarezolucio nawili, miviCnevT,

rogorc preiudiciuli mniSvnelobis faqtad, rac dauSvebelia.

iuridiul  literaturaSi  aRniSnulia, rom kanonier ZalaSi

Sesuli ganaCeni 262 gamdanili unda ignes mxolod Semdeg faqgtebze:
hgonda Tu ara mogmedebas adgili da Caidina Tu ara es mogmedeba
mocemulma pirma. amdenad, sxva sakiTxebze ganaCeni ar aris
savaldebulo sasamarTlosaTvis samogalago procesSi. magaliTad

261 susg #as -45576909 3 dekemberi 2009w .

%2 saqarTvelos samogqalago saproceso kodegsis 106 - muxlis figd qvepungti s
Tanaxmad igulisxmeba ara marto ganaCeni, aram ed kanonier ZalaSi Sesuli

saboloo Semajemebeli gadawyvetileba.
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ar xdeba danaSauliT miyenebuli z aralis (zianis) odenobis
(moculobis) preiudicireba. 263

migvaCnia, rom es mosazreba moiTxovs dazustebas. rogorc ukve
aRvniSneT, rodesac yuradRebas vamaxvilebT gansaxilveli normis
Tanaxmad preiudiciul faqtebze, kerZod: hgonda Tu ara mogmedebas

adgili da Caidi na Tu ara es mogmedeba mocemulma pirma,
mniSvneloba gaaCnia yvela im makvalificirebel elements, romlis

Sedegad dadginda, konkretul SemTxvevaSi, sisxlis samarTlis
sagmeze mogmedeba, romelsac gaaCnia mniSvneloba samogalaqo
sagmisaTvis. kidev erTxel davZenT, rom Tu sisxlis samarTlis
sagmeze am mogmedebis erT-erT makvalificirebel elements
warmoadgens zianis odenoba, maSin vfigrobT, rom igi (sxva
kriteriumebis gaTvaliswinebiT) unda miviCnioT preiudiciul

fagtad samoqgalago sagmesi.

amasTan mimarTebiT v. xrustali s sadisertacio naSromsSi
miTiTebulia, rom kanonier ZalaSi Sedis gadawyvetilebis
samotivacio nawiliT dadgenili mxolod is faqtobrivi

garemoebebi, romlebic kanonis Tanaxmad asabuTeben, amarTleben
sarezolucio nawils. 264

agedan gamomdinare, sakasacio sasamarTlom u nda Seamowmos, Tu
konkretuli fagti ramdenad warmoadgenda im iuridiulad
mniSvnelovan faqts, romelsac mohyveboda kanonier ZalaSi Sesuli
sarezolucio nawilSi asaxuli Sedegi. anu, sxvagvarad rom
ganvmartoT, es faqti iuridiulad unda amarTlebdes
gadawyvetilebis S  edegs. Cven ar vgulisxmobT iseT SemTxvevebs,
rodesac kanonier ZalaSi Sesuli gadawyvetilebiT sasamarTlom

arasworad daukavSira faqti Sedegs. am SemTxvevaSi ver movaxdenT

am gadawyvetilebis Arevi zi aso. ki dev er Txe
mxedvelobaSi gvaqvs iseTi SemTx  vevebi, rodesac sasamarTlo
uTiTebs, rom mis mier es faqti dadgenilia, magram Sedegs
ukavSirebs sul sxva faqgtebs.

zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom

imisaTvis, rom sasamarTlom miiCnios faqti preidicialurad , IS
unda darwmundes imaS i, rom am faqts gaaCnda iuridiul [
mmiSvneloba, anu unda darwmundes , rom kanonier ZalaSi Sesuli

gadawyvetilebis sarezolucio nawili efuZneba am faqts.
winaaRmdeg SemTxvevaSi es faqti ar SeiZleba miviCnioT
preidicialur fagtad da is unda ignes Seyvanili mtkice bis
saganSi.

ganvixilo T meore SemTxveva kasatoris mier am faqgtis winaaRmdeg
Sedavebis SemTxvevaSi ra farglebSi amowmebs sakasacio

33, qurdaze. sagmogalagqo sagmeTa ganxilva pirveli instanciis sasamarTIoSi.

Tb., 2006., gv., 380

%4y, xrustali. kasacia samoqalago samarTalwarmoebaSi. disertacia iuridiul
mecnierebaTa kandidat is samecniero xarisxis mosapoveblad, 2004, gv. gv. 12
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sasamarTlo saapelacio sasamarTlos mier preidicialurad
dadgenilad miCneul faqts

Cven mier dasmuli sakiTxiT TiTqosda igmneba garkveuli
paradogsi, romelic badebs kiTxvebs. Tu preidicialuri faqtebi

ar saWiroeben mtkicebas da, agedan gamomdinare, isini ar Sedian
mtkicebis saganSi, ra mniSvneloba SeiZleba hgondes mxaris am
fagtebTan mimarTebiT Sedavebas da, miT umetes, rogor unda
ganisazRvros misi farglebi.

diax, preidicialuri faqgtebi, rogorc prezumirebuli faqtebi, ar

mtkicdeba arc mosarCelis da arc mopasuxis mier. am orive
kategoriis fagtebis mimarT mxareTa mtkicebiTi sagmianoba ar
mimdinareobs, magram, miuxedavad amisa, yovelive aRniSnuli ar
gamoricxavs imas, rom am faqtebis uaryofa SeuZlebelia. 265

imis gaTvaliswinebiT, rom Cvens interess am SemTxvevaSi iwvevs
preidicialuri ~ faqtebis = Semowmebis  Taviseburebebi, unda
aRiniSnos, rom am faqgtebis irgvliv davas gaaCnia garkveuli

specifika. wina sakiTxis Seswavlis Sedegebis gaTvaliswinebiT,

unda aRiniSnos, rom preidiciumebis dros faqti -safuzveli
Sedgeba rogorc procesualuri, aseve materialur -samarTlebrivi
mxareebisagan, risTvisac aucilebelia maTi erTdroulad

arseboba. cxadia, rom mxolod am Sem TxvevaSi gamoiyeneba
prezumirebuli faqti. rodesac Cven vambobT, rom preidicialuri

fagtebi mtkicebas ar saWiroeben, mxedvelobaSi gvaqvs ara faqti -
safuzveli, aramed - faqti -safuzvlis erT -erTi elementi, kerZod,
materialur ~ -samarTlebrivi faqtebi. ra Tgma unda, rodesac am
fagtebze mxare uTiTebs rogorc preidicialurad dadgenilze,

xolo mowinaaRmdege mxare davobs uSualod am faqtebTan
mimarTebiT, amiT am faqtebis preidicialuroba eWvis qveS ar

dgeba. magram, SesaZlebelia davas iwvevdes TviTon faqti -
safuzveli, rogorc pr eidicialuri fagtis warmoSobis winapiroba.

am SemTxvevaSi dava mimdinareobs faqt -safuzZvlze, masSi Semaval,
rogoc procesualur, aseve materialur -samarTlebriv mxareze.

faqgti -safuzvlis uaryofis SemTxvevaSi aRar mogmedeben
preidicialuri fagtebi, 266 rac niSnavs ima s, rom es fagtebi Sedian
mtkicebis saganSi, romelTa  dadastureba -uaryofa  xdeba
mtkicebiTi  sagmianobisaTvis  dadgenili  wesebis  mixedviT.
sakasacio sasamarTlos ganxilvis sagans SeiZleba warmoadgendes
sakasacio pretenzia, romelic exeba preidicialuri faqtis

aras worad gamoyenebas, anu procesualur -samarTlebrivi normis
darRvevas, romliTac ganisazRvreba preidicialuri fagtebi. am
SemTxvevaSi, rogorc Cven VTVIiT, sakasacio sasamarTlos
ganxilvis sagans SeiZleba warmoadgendes saapelacio
sasamarTlos mier faqti -safuzvlis g ansazRvris procesualur -
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samarTlebrivi da materialur -samarTlebrivi kriteriumebi, rac
sabolood mimarTulia mtkicebis sagnis farglebis sworad
gansazRvrisaken. im SemTxvevaSi, Tu saapelacio sasamarTlom
procesualuri normis arasworad ganmartebis Sedegad, rac
gamoricxavda faqti  -safuzvlis arsebobas, arasworad gamoiyena
preidicialuri faqti, es miuTiTebs imaze, rom sasamarTlom
arasworad amoricxa mtkicebis sagnidan faqti, romlis gamokvleva -
dadgenisaTvis aucilebeli iyo mtkicebis saerTo wesebis dacva.

agedan gamomdinare, am procesualur -samarTlebrivi danawesis
dacva, saboloo jamSi, uzrunvelyofs mtkicebis sagnis swor
formirebas, rac Sedis mosamarTlis kompetenciaSi (ix. $ 3.3.).
faqgti -safuzvlis uaryofa SeiZleba gamoixatos im gadawyvetilebis
gaugmebasSi (sssk-is 421 -e muxliT ga  Tvalswibuli sagmis warmoebis
ganaxlebis saxeebis meSveobiT), rac warmoadgenda faqtis

preidicialurad cnobis safuZvels. magaliTad, i. serikovi
ixilavs situacias, rodesac sagmeze dadagenilia faqgti, romelic
uaryofs preidicialur fagts, romelic, Sesabamisad, gam agrebulia

kanonier ZalaSi Sesuli gadawyvetilebiT. sasamarTlo koliziis
winaSea, rodesac erT SemTxvevaSi mtkicebis saganSi Semavali

faqti upirispirdeba faqts, romelic ar saWiroebs mtkicebas. 267
amasTan mimarTebiT arsebobs sxvadasxva mecnieris azri, romlebic
miiCneven am problemis sxvadasxvagvarad gadawyvetis

SesaZleblobas. amasTan dakavSirebiT procesualur mecnierebaSi
daisaxa ori mimarTuleba: avtorebi v. kaminskaia, v. arsenieva, v.
doroxovi Tvlian, rom sasamarTlos ar SeuZlia uaryos

preidicialuri fagti, sanam g adawyvetileba (ganaCeni) ar igneba
gaugmebuli kanoniT dadgenili wesiT 268 gxva mosazrebis momxreni
arian i. petruxini da r. raxunovi. isini Tvlian, rom arsebuli

kolizia. unda gadawydes mosamarTlis Sinagani rwmenis
safuzvelze. 26° am bolo mosazrebis Tanaxmad, mec  nierebi uSveben,
rom sasamarTlom SesaZloa, gadaamowmos preidicialuri faqti,

arc ki gaiziaros igi da daadginos sxva faqti.

magram zemoaRniSnuli mosazrebebidan gamoirCeva m. strogoviCis
da misi momxreebis pozicia, romelic gamomdinareobs igidan, rom
sasamarTlo SeboWilia preidicialuri faqtiT. imisaTvis, rom
sasamarTlom uaryos misi preidicialoba, aucilebelia, rom
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kanoniT dadgenili wesiT gaugmdes gadawyvetileba (ganaCeni),
romliTac igi iyo dadgenili. 270 zemoaRniSnul sakiTxs, ra Tgma
unda, gaaCnia Tavisi praqtikuli mniSvneloba, rodesac erTma
mxarem warmoadgina kanonier ZalaSi Sesuli gadawyvetuleba,
romelic miuTiTebs faqtis preidicialur mniSvnelobaze, xolo

meore mxarem warmoadgina mtkicebuleba, romelic gamoricxavs im
faqgtis arsebobas, romelic dadgenilia kanonier Zala Si Sesuli
gadawyvetilebiT.

magram rodesac am or fagts Soris arsebobs konkurencia, Cven
migvaCnia, rom faqtobrivi situacia sworad unda Sefasdes. im
SemTxvevaSi, rodesac erT sagmeze gamotanili kanonier ZalaSi
Sesuli gadawyvetilebiT ukve dadgenilia faqti, ro melsac gaaCnia
preidicialuri mniSvneloba, anu es faqti dadgenilia mtkicebiTi

sagmianobis Sedegad, xolo ganxilvis procesSi arsebul sagmeze

imave faqtis sawinaaRmdegod mxarem waradgina mtkicebulebebi,
vfigrobT, rom sasamarTlom  prioriteti unda  mianiWos

preidi cialur fagtebs da xelmeored ar unda gaxados es faqti
mtkicebis kvlevis sagani. ra Tgma unda, am SemTxvevaSi, rogorc

Cven ukve aRvniSneT, sasamarTlom unda Seamowmos faqti -safuZvel
da darwmundes, rom igi akmayofilebs yvela samarTlebriv
kriteriums. mxolod am pirobebSi SeiZleba prioritetebze
saubari. winaaRmdeg SemTxvevaSi mniSvneloba ekargeba faqtis
preidicialurobas, is sxva mtkicebulebebis arsebobis SemTxvevaSi
avtomaturad aRmoCndeba mtkicebis saganSi da daiwyeba misi

arseboba -ararsebobis Taobaze mtkicebiTi sagmianoba, rac migvaCnia,
rom dauSvebelia. amdenad, aseTi saxis konkurencia, rodesac erT
mxarezea preidicialuri faqti, xolo meoreze - mtkicebuleba,
romelic mas gamoricxavs, araTanabarzomieria. kidev erTxel

davZenT, rom am SemTxvevaSi xdeba ara faqti -safuZ vlis uaryofa,
aramed - mxolod misi erT -erTi elementis uaryofa, rac daculia

preidicial ur obiT. fagti -safuzvlis  arsebobis = SemTxvevaSi
mogmedebs  kanonis  imperatiuli danawesi, romelic  ar
iTvaliswinebs sxvagvar ganmartebas. 271

sxvagvarad gveqneba sagme, rodesac s agmeSi dgindeba iseTi
garemoebebi, romlebic cvlian situacias, miuxedavad imisa, rom

faqtis preidicialuri  mniSvneloba arc aris uaryofili.

magaliTad, kanonier ZalaSi Sesuli gadawyvetilebiT dgindeba

sesxis xelSekrulebiT nakisri valdebuleba, xolo gansaxilvel

sagmeSi dgindeba faqtobrivi garemoebebi, romlebic uTiTeben
moTxovnis xandazmulobis vadis gasvlaze.

iuridiul  literaturaSi aseve kiTxvas iwvevs sakiTxi, Tu
ramdenad inarCunebs preidicialur mniSvnelobas faqti, rodesac
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ganxilvis procesSi arsebul sagmeSi aseve monawileoben sxva
pirebic, an kanonier ZalaSi Sesul gadawyvetilebaSi mxare,

romelic monawileobda mopasuxed, am sagmeSi monawileobs rogorc
mesame piri damoukidebeli moTxovniT da a.S. 272

agedan gamomdinare, sasamarTlo pragtikaSic aris SemTxvevebi,
rodesac sasa marTlo ar iRebs faqts, rogorc preidicialurad
mniSvnelovans, radgan mis mier gansaxilvel sagmeSi, garda im
pirebisa, romelTa mimarT gamotanili iyo kanonier ZalaSi Sesuli
gadawyvetileba, aseve monawileoben sxva pirebic.

unda aRiniSnos, rom am sakiTxis ganxi lvisaTvis didi mniSvneloba
eniWeba preidicialurobis procesualur -samarTlebrivi mxares,
romelic rogorc aRvniSneT, warmoadgens faqti -safuzvlis erT -

erT elements.

misi gansazRuvris kriteriums warmoadgens: kanonier ZalaSi Sesuli
sasamarTlo gadawyvetileba (ganCin eba), romelic gamotanilia
samogalago an administraciul sagmeze; imave mxareebis
monawileoba gansaxilvel sagmeSi.

amdenad, preidicialoba, rogorc wesi, unda SenarCundes, Tu misi
procesualuri kriteriumebi daculia. amasTan erTad, procesSi
monawile axali mxare ar unda xdides sadavod preidicialur
fagts. cxadia, rom faqtis preidicialoba masze aranairad ar
vrceldeba da am SemTxvevaSi mxolod masze aris damokidebuli,

Tu es faqti ramdenad SeiZleba Sevides mtkicebis saganSi. xSirad

sagmeSi axali mxaris monawileoba xdeb a preidicialuri faqtis
uaryofis mizezi. 273

zemoaRniSnulidan gamomdinare , SesaZlebelia davaskvnaT, rom
kasatoris pretenziis safuZvelze sakasacio sasamarTlo amowmebs
preidicialur fagtebs procesualur -samarTlebriv da

materialur  -samarTlebriv  farglebSi.

ganvixilo T mesame SemTxvevaSeiZleba Tu ara preidicialurad
miCneul ma fagtma dakargos Tavisi gansakuTrebuli Tvisebebi da
transformirdes mtkicebis saganSi Semaval faqgtaT.

wina sakiTxis ganxilviT, Cven nawilobriv gaveciT pasuxi kiTxvas,

Tu ramdenad SesaZlebelia p reidicialuri faqti transformirdes
mtkicebis saganSi Semaval faqgta d. faqgti -safuzvlis uaryofis
SemTxvevaSi aRar arsebobs preidicialuri faqgtis gamoyenebis
winapiroba, rac niSnavs imas, rom es faqti Sedis mtkicebis

saganSi, romelzec vrceldeba mtkicebiTi sagmia nobisaTvis
damaxasiaTebeli yvela niSan -Tviseba. magram SesaZlebelia iseTi
SemTxvevebi, rodesac mxare, romlis sasargeblodac mogmedebs
preidicialuri faqti, ar iyenebs mas rogorc preidicialurs da

Tavisi poziciebis dacvis mizniT ebmeva mtkicebiTi sagmianobasSi. am
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SemTxvevaSi, SeiZleba iTqvas, rom preidicialuri mniSvnelobis
fagti warmoadgens mtkicebis saganSi Semaval faqts.

sxvagvarad aris sagme, rodesac mosamarTle afasebs sayovelTaod
aRiarebul fagtebs. 274

iuridiul literaturaSi aRniSnulia, rom sayovelTaod cnobil ia
iseTi faqti, romlis arsebobis Sesaxeb icis adamianTa farTo

wrem, maT Soris, sagmis ganmxilvelma mosamarTlemac, ris gamoc

aseTi fagti aRar saWiroebs mtkicebas. 275 jmisaTvis, rom faqti
sayovelTaod iyos cnobili sakmarisia, rom am faqgtis Sesaxeb

icodnen ara m arto sagmeSi monawile pirebma, aramed - sagmis
ganmxilveli sasamarTlos adgilas mcxovrebma adamianTa farTo

wrem276 magaliTad, germaniis samogalago saproceso kodegsis 291 -e
muxlis Tanaxmad, sayovelTaod aRiarebul faqtebs warmoadgenen
sasamarTlosaTvis cnobili f agtebi, romlebic ar saWiroeben
mtkicebas. 277 aRniSnuli procesualuri danawesi xazs usvams im
garemoebas, rom, upirveles yovlisa, es faqti sasamarTlosaTvis

unda iyos cnobili. es is faqtebia, romlebic cnobilia presidan,

radio -televiziidan, romelTa realoba ar i wvevs aranair eWvs. 278

SesaZlebelia iTqvas, rom faqtis sayovelTaod aRiarebisaTvis

unda arsebobdes ori piroba: obieqturi da subieqturi. obieqturi
piroba miuTiTebs imaze, rom es faqti cnobilia farTo wrisaTvis,
xolo subieqturi piroba uTiTebs imaze, rom es faqt i cnobilia

sasamarTlosaTvis. 279

amasTan, gasaTvaliswinebelia SemTxvevebi, rodesac
dasadasturebeli cnobebi gavrcelebulia da cnobilia ara

zogadad yvelasTvis, aramed mis Sesaxeb ician mxolod konkretul

adgilas, rasac SeiZleba vuwodoT lokaluri 280 xasiaTis
SemTxvea.

magram, agac gasaTvaliswinebelia, rom rodesac adgili aqvs e.w.
lokalur farglebSi gavrcelebul cnobebs, Cveni azriT, didi
mniSvneloba gaaCnia imas, Tu ramdenad iyo es cnobebi cnobili
sasamarTlosaTvis, romelic ixilavs am konkretul davas. aseTi
kategoriis SemTxvevebis ganxilvisas sakasacio sasamarTlom
yuradReba unda miagcios im sasamarTlos damokidebulebas am

2" sagarTvelos samogalago saproceso kodegsis 106 -e mu x|l i s fAad qvepungt.i
253, qurdazZe. sagmogqalagqo sagmeTa ganxilva pirveli instanciis sasamarTIoSi.
Tb., 2006., gv. 377
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fagtebisadmi, romlis adgilmdebareobis gaTvaliswinebiT misTvis

cnobili iyo am cnobebiT gavrcelebuli faqtebis Sesaxeb da

amdenad, aRar arsebobs maTi mtk icebis aucilebloba. am
SemTxvevaSi xazi unda gavusvaT erT mniSvnelovan detals. is
garemoeba, rom mxolod mosamarTlisaTvis an mxolod farTo

wrisaTvis aris cnobili gansaxilveli faqtis Sesaxeb, ar aris

sakmarisi imisaTvis, rom es faqti amoiricxos mtkicebis sagn idan.
unda komulaciurad arsebobdes orive piroba - rogorc
obieqturi, aseve subieqturi.

Semdegi fagtebi, romlebic ar Sedian mtkicebis saganSi,
warmoadgenen udavo faqgtebs.

iuridiul literaturaSi miCneulia, rom mtkicebis saganSi ar

Sedian udavo faqgtebi, erT -erTi mxaris mier aRiarebuli fagtebi.
amasTan erTad gasaTvaliswinebelia, rom rogorc udavo fagtebi,
aseve aRiarebuli faqtebi xSir SemTxvevaSi ganxilulia erT
konteqstSi.

Cven migvaCnia, rom arsebobs ori saxis udavo faqgti. pirveli, es is
fagtebia, romelTa Taob aze mxareebi ar daoben da faqti, romelic
aRiara meore mxarem. am or moments Soris TiTgmis ar arsebobs
gansxvaveba. orive maTganis arsebobas erTi da igive Sedegi aqvs.
magram  rogorc  Cven  vfigrobT, gansxvaveba gamoixateba
procesualur -samarTlebrivi normebis g anmartebaSi.

upirveles  yovlisa, yuradReba gavamaxviloT  germanuli
saproceso kodegsis 288 -e muxlis pirvel nawilze da 138 -e muxlis
me3 nawilze. kerZod, 288 -e muxlis pirveli nawilis Tanaxmad,
fagtebi, romlebzec Tavis moTxovnas amyarebs mxare da romelic
sasamarTlo ganxilvis ganmavlobaSi aRiara mowinaaRmdege mxarem,

ar saWiroebs mtkicebas. amave kodegsis 138 -e muxlis me -3 nawilis
Tanaxmad, faqgtebi, romlebic pirdapir ar arian Sedavebul,

iTvleba aRiarebulad. 281 rogorc vxedavT germaniis samoqgalago
procesi ganasxva vebs erTmaneTisagan procesis ganmavlobaSi
aRiarebul fagtebs im fagtebisagan, romlebic ar arian
Sedavebuli.

sagmis ganxilvisas mosamarTlem relaciis 282 principis mixedviT,
upirveles yovlisa, unda gamoyos udavo faqtebi da gamijnos isini

w0y HOodNS 5] sy fiyfi Oz gKIuEe RO, dzds b 138 (3), 288
(1)

“Zrelacia  warmoadgens samosamarTlo tegnikas , romelic  ar aris

gaTvaliswinebuli kanoniT , magramgamomdinareobs samogalago saproceso -
samarTlebrivi normebis , kanonis sistemidan da misi ZiriTadi principe bidan . igi
gulisxmobs  mxareTa mier moxsenebuli da warmodgenili sagmis faqtobrivi
garemoebebis sistematur  dalagebas da sagmisaTvis mniSvnelovani faqtebis
gamokveTas udavo da sadavo faqtebis gamijvnas , warmodgenili mtkicebulebebis
da amfaqtebis samarTlebri v safuZvlebTan SesabamisobaSi moyvanas dawv. ix .
hain boelingi , lado Wanturia , samogalago sagmeebzesasamarTlo

gadawyvetilebaTa  miRebis meTodika, Tb. 2004 w., gv. 1-3
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sadavo faqtebisagan. Semdeg xdeba ukve sadavo faqtebis
diferencireba maTi iuridiuli mniSvnelobis mixedviT, rac
TavisTavad ukavSirdeba samarTlebriv sakiTxebs

samoqalaqo saproceso kodeqsi ar icnobs udavo fagtebis cnebas,

saproceso kodeqsi gansazRvravs mxolod erT -erTi mxaris mi  er
fagtis aRiarebis samarTlebriv meganizms.

amdenad, udavo fagtebis arseboba ikveTeba sarCelze Sesageblis
wardgenis stadiaze. kerZod, sarCelSi mosarCelem unda miuTiTos

konkretuli faqtebi da garemoebebi, romlebzec mosarCele

amyarebs Tavis moTxovnebs. 283 Sesabamisad, mopasuxem sarCelis
arcnobis SemTxvevaSi unda miuTiTos faqgtebi da garemoebebi,
romlebsac emyareba misi Sesagebeli sarCelis winaaRmdeg. 284
mxareTa axsna-ganmartebebis mosmenis dros axal garemoebebs da
mtkicebulebebs sasamarTlo mxedvelobaSi miiRebs mxo lod
kanoniT gaTvaliswinebul SemTxvevasSi. 285 kerZod, unda arsebobdes
ori piroba: sasamarTlo unda darwmundes, rom maT Sesaxeb Tavis

droze ar iyo gancxadebuli sapatio mizeziT da es ar momxdara
gaWianurebis mizniT. anu, miTiTebuli winapirobebi warmoadgens
sasamallos mier am garemoebebis ara gasaziareblad miRebis
safuzZvels, aramed iRebs maTi ganxilvisa da analizis
TvalsazrisiT. 286

amdenad, mxaris ufleba, sadavod gaxados Tu ara esa Tu is faqti,
ukavSirdeba SejibrebiTobis princips 287 am uflebis Sesabamisi
procesual uri mimdinareobisas, argamoyenebis SemTxvevaSi
mogmedebs mkacri procesualuri danawesebi. amdenad, udavo
faqtebi warmoadgens sagmis mosamzadebel etapze 288 mtkicebis
sagnis formirebis dros 289 gansazRvrul fagtebs, romlebic ar
saWiroeben mtkicebas.

faqtis aRiareb a _ warmoadgens erT -erT mtkicebulebas, mxaris
axsna-ganmartebas.2% unda aRiniSnos, rom faqtis aRiarebas gaaCnia

2 sagarTvelos samogalago saproceso kodegsis 177 -e muxlis pirveli nawilis

fi e gvepungti

24 sagarTvelos samogalaqo saproceso kodegsis 20temuxisme -2nawi | d& f
gvepungti.

#5ix. sagarTvelos samoqalaqo saproceso kodegsis 219e muxli.

20 aseve ix. T. liluaSvili, v. xrustali. sagarTvelos samogalago saproceso

kodeqgsis komentari. meore gamocema.  Tbh. 2007, gv. 403.

7 Cass. 2civ., 24 mars 1974Bull; , 1 1.. nA 130

B8 aseve ix. S. qurdaZe. sagmogalago sagmeTa ganxilva pirveli instanciis

sasamarTloSi. Th., 2006., gv., 567 -568/aseveix. | .s Stch Z o0t jJj0OY H OdzMC d 2

f tetsyYy §EaBA L. f. 2008, s, 1869374f .utej zh dzf R @9 H Otz & § @ fye.dzg ¢
[ ., 2001, s, 67

T JjiluaSvoli, fAsasamarTlo gadawyvetilebis dasabuTebu
samoqalaqo samarTlisa da procesis aqtual uri sakiTxebi. Th. 1977w., gv 9/aseve

iX. [ .vtejz2hdgd¥€fmId,1991c¢. \RMbiici N jBE&EIJSCs90. | c5COL Olsj dz Mise j dzdz
CteOYHOMMS s MeHsftotsdL o sHMMIse j245 [ SOl jteddeBzZtce, 1997¢., fls
20 sagarTvelos samogalaqo saproceso kodegsis 131e muxli. Sead. amave kodeqgsis

102e muxlis pirvel nawils. aseve Sead. Code civil art. 1356safrangeTis samogalaqo
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misTvis damaxasiaTebeli niSnebi, romlebic gamoixateba imaSi, rom

misi aRiareba SeiZleba winaswari sasamarTlo ganxilvisaTvis
momzadebis an am sagmis sasamarTlo sxdomaze ganxilvis dros
zepiri an werilobiTi formiT. 291

mtkicebis  sagnis formirebis Semdeg aRiarebuli faqti
amoiricxeba mtkicebis sagnidan. am SemTxvevaSi mniSvnelovania
faqtis aRiarebis iuridiuli mniSvneloba. aRiarebas adgili agvs

mxolod im S emTxvevaSi, Tu mxare adasturebs misi mowinaaRmdege
mxaris mier moyvanil iseT faqts, romelzec is amyarebs Tavis
moTxovhasa Tu Sesagebels. am SemTxvevaSi gasaTvaliswinebelia,
rom mosarCele ar aris valdebuli miiRos aseTi aRiareba.

rogorc aRvniSneT, faqtis ars eboba-ararsebobis  aRiareba
warmoadgens erT -erT mitkicebulebas, romlis miReba -Sefasebas
axasiaTebs zogadad mtkicebulebebTan sasamarTlos Semxeblobis

yvela niSan -Tviseba im Taviseburebebis gaTvaliswinebiT, rac
damaxasiaTebelia mxareTa axsna -ganmartebis institu tisaTvis. 292

sasamarTlosaTvis araviTar mtkicebulebas ara aqvs winaswar

dadgenili Zala. 293 Sesabamisad, arc mxaris mier faqtis aRiarebas
ara aqvs winaswar dadgenili Zala. unda vifiqroT, rom sssk -is 131-
e muxlis dispoziciiT gansazRvruli danawesi imis Sesaxeb, rom

sasamarTlos SeuZlia sakmaris mtkicebulebad CaTvalos da
sasamarTlos gadawyvetilebas safuZvlad daudos erTi mxaris

mier  fagtis  arseboba -ararebobis  dadastureba  (aRiareba),
romelzec meore mxare amyarebs Tavis moTxovnasa Tu Sesagebels,
damokidebuls xdis aRni Snul aRiarebas sasamarTlos Sefasebaze.
samarTlis normaSi m i Ti Tebul i termini AvateradZ | i a o
aJRerebs amave kodeqgsis 105 -e muxlis danawess, romlis Tanaxmad.
mtkicebulebas ara aqvs sasamarTlosaTvis winaswar dadgenili

Zala da mas sasamarTlo afasebs Sina gani rwmeniT, romelic unda
emyarebodes sasamarTlo sxdomaze maT yovelmxriv, srul da
obieqtur ganxilvas.

amasTan erTad, gasaTvaliswinebelia, rom faqtis aRiarebis
Sefasebisas mniSvneloba gaaCnia uSualod mxaris mier gakeTebul
aRiarebas.

iuridiul  literaturaSi gamoTgmulia mosazreba, rasac aseve
Cvenc viziarebT, rom fagtis aRiarebis, rogorc mtkicebulebis

kodeqgsis miTiTebuli muxlis Tanaxmad sasamarTlo aRiarebad iTvleba mxaris

an saamisod uflebamosili piris mier gakeTebuli gancxadeba. mas gaaCia sruli

Zala im piris mimarT vinc gaakeTa gancxadeba. is ar SeiZleba, rom gamoTxovil
ignes, garda im SemTxvevaSi Tu mxare daadasturebs, rom igi cdeboda faqtobriv
garemoebebSi. dauSvebelia aRiarebis gamoTxova imaze miTiTebiT, rom mxare

cdeboda samarTlebriv sakiTxebSi. aseve ix. Civ. 2°, 28 mars 1966D. 1966.541./ Civ. ler

, 23 nov.1982: Bull. c¢civ. 1, nA 335./Com. 28 f®vr.

230; JCP 1996. 3938, nA 18, obs. Cadi et ; RTD ci v.
#1ix. s aqarTvelos samogalaqo saproceso kodegsis 132e muxi

292ix.iqve 131e, 132e, 133 muxebi.

23ix.igve  105e muxlis pirveli nawili
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erT -erTi  mniSvnelovani saSualebis, wyaro SeiZleba iyos
uSualod mxare da ara - misi warmomadgeneli. 29

metad mniSvnelovania, rom kanoniT gaTvaliswinebulia mxaris
ufleba, gaagarwylos (uaryos) Tavisi aRiareba 295 aRniSnuli
uflebis  realizacia  damokidebulia  iseTi  garemoebebis
arsebobaze (am garemoebebs SeiZleba uwodoT mtkicebulebaTa
faqgtebi), romlebic adastureben Secdomis Sedegad faqtis
aRiarebas; aRniSnuli ganpirobebuli iyo iseTi garemoebebiT,
romlebic cnobili gaxda misTvis aRiarebis Semdeg, anda adgili

hgonda masze fsigikur Tu fizikur zemogmedebas, romelic
gamoricxavda mis Tavisufal nebas.

am uflebis gamoyeneba mxares SeuZlia sasamarTlos mier
gadawyvetilebis gamotanamde.

aRniSnuli miuTiTebs imaze, rom mxaris mier am uflebis
gamoyenebisas, sasamarTlom unda ganixilos es garemoebebi da maT
dasadastureblad gankuTvnili mtkicebulebebi, rac TavisTavad
iTvaliswinebs Sesabamisi procesualuri mogmedebis
ganxorcielebas.

amdenad, udavo faqtebi, roml ebic Cven pirobiTad davyaviT,
rogorc sakuTriv udavo faqteb ad da faqtis aRiarebad, miuTiTebs
imaze, rom saboloo SedegiT maT Soris arana i ri gansxvaveba ar
aris, radgan rogorc erT, aseve meore SemTxvevaSi isini
amoiricxebian mtkicebis sagnidan . magram gansxvavdebian maTi
miRebaSemowmebis procesualur  -samarTlebrivi r egulaciuri
meganizmebiT, rasac didi mniSvneloba gaaCnia ara marto
Teoriuli, aramed praqtikuli TvalsazrisiT ac.

aRniSnuli gansxvavebebi warmoadgen s mniSvnelovan procesualur
samarTlebr iv kriteriumebs, rom el Ta gaTvaliswinebiT sakasacio
sasamarTloa mowmebs m fagtebis safuZvelze miRebul saapelacio
sasamarTlos gadawyvetilebis kanoniereb as.2%

rac Seexeba prezumfciebs, maT Sesaxeb Cven gvegneba saubari Semdeg
paragrafSi. am SemTxvevaSi aRvni SnavT mxolod imas, rom rogorc
es faqtebi, aseve prezumirebuli faqtebi ar sawWiroeben mtkicebas.
mniSvnelovania is, rom mtkicebulebebis Sefasebisas ikveTeba
prezumirebul fagtsa da mosamarTlis Sinagan rwmenas Soris
Semxeblobis Taviseburebebi. unda aRiniSnos, rom iuridiul
literaturaSi daisva kiTxva: mniSvnelovania Tu ara
sasamarTlosaTvis prezumirebuli faqgtebi. SeuZlia Tu ara

294ix. T. liluaSvili, v. xrustali. saqarTvelos samogalago saproceso
kodeqgsis komentari. meore gamocema. Th. 2007, gv. 242

2% sagarTvelos samogalaqo saproceso kodegsis 133e muxli
2%%ix, susg #as -606:88505, 4 ianvari 2006w.
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sasamarTlos maTi uaryofa mtkicebulebaTa Tavisufali Sefasebis
safuzvelze. 297

aRniSnuli kiTxva gamowveulia prezumfciis Sesaxeb SexedulebiT,

r omlis Tanaxmad, igi miCneulia surogatul mtkicebulebad. am
Sexedulebis mimdevrebi arian v. endemani, g. dormindontovi, a.
Steinbergi. 29

vfigrobT, rom prezumfcia ar SeiZleba miviCnioT mtki c ebulebad,
radgan prezumfciis instituts ekargeba Tavisi mniSvneloba. mi Si
arsi zustad imaSi gamoixateba, rom prezumirebuli faqti ar

saWiroebs dadasturebas. sxva sakiTxia, rodesac Cven vsaubrobT

fagti -safuzvlis dadastureba -uaryofaze, romelzec
damokidebulia prezumirebuli faqtis gamoyenebis bedi. Semecnebis

sagani gacilebiT ufro farToa, vidre mtkicebis sagani, masSi
SeiZleba moviazroT iseTi garemoebebi, obieqturi sinamdvilis

fagtebi, romlebsac uSualo kavSiri gaaCniaT sagmesTan. 299
prezumfcia, rogorc garkveuli varaudi ama Tu im fagtis Sesaxeb,

miuTiTebs imaze, rom misi dadastureba a r xdeba mtkicebiTi

sagmianobis Sedegad. amdenad, mosamarTlis Sinagani rwmena
SesaZlebelia safuzvlad daedos mtkicebulebaTa Sefasebas, magram

rac Seexeba prezumirebul faqts, im pirobebSi, rodesac ar igna

uaryofili  faqti -safuZveli, sasamarTlom unda gamoiyenos
prezumirebuli fagti, rac miuTiTebs mis imperatiul xasiaTze. 300

SesaZlebeliadav  askvnaT, rom preidicialurad dadgenili fagtebi,

sayovelTaod cnobili fa gtebi, udavo faqtebi da prezumfciebi
SeiZlebha gaxd es sakasacio sasamarTlos Sefasebis obieqti
(sagani). n Semowmebisas yuradsaRebia is , Tu  saapelacio

sasamarTlom ramdenad marTebulad miiCnia faqtebi im fagtebad,
romlebi ¢ ar saWiroeben mtkicebas, e.i. ramdenad marTebulad
amoricxa saapelacio sasamarTlom es faqtebi mtkicebis sagnidan.

am SemTxvevaSi sakasacio sasamarT lom TviTon unda gamoiyenos
Semecnebis xerxebi da Camoayalibos is aucilebeli kriteriumebi,

romlebic gansazRvraven ara marto imas , rom es is fagtebia,
romlebic ar saWiroeben mtkicebas, aramed imasac, Tu maT
dadgenilad cnobisaTvis ra SemecnebiT -logikuri  xerx ebia
gamosayenebeli da , Sesabamisad, ra procesualur -samarTlebrivi da
materialur  -samarTlebrivi kriteriumebi gansazRvraven am
faqtebis dadgenilad cnob as.

27y . wjtedSBe. lwjLizifydd o ¢\WohersKdwaei 2088tz H s tesdL o SH M
101

28 Endemann W. Die Beweislehre des Civilprozessieidelberg 1860.S. 895 O dsd dzif S Ow 1 . RrR. v yJ dzd j
5 fOoto’ & i) L bBINviEhjo. UE S dpsiTprdtants.dgls 2870 | . A .
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WoltersKluwer, 2008z, fints, 102
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IV. faqtobrivi garemoebebis dadgenis a da Semowmebis
procesis zogierTi Tavisebureba

4.1. mtkicebiTi sagmianobis zogierTi Tavisebureba

unda aRiniSnos, rom sakasacio sasamarTlos faqtobriv
garemoebebTan mimarTebiT yvelaze ufro mWidro kavSiri ikveTeba
fagtobrivi  garemoebebis  dadgenis  procesis  kanonierebis
Semowmebisas, e.i. maSin, rodesac sakasacio saCivar | Seicavs
miTiTebebs procesualur -samarTlebriv normebze.

mxedvelobaSi unda ignes miRebuli is, rom SeuZlebelia imis
garkveva, Tu rogor unda ganxorcieldes mtkicebulebaTa
Segrovebis, Semowmebis, gamokvlevisa da Sefasebis wesebi misi
darRvevis, uaryofis Tanaf ardobis ganxilvis gareSe. amisaTvis
mniSvnelovania uSualod mtkicebis procesisa da misi yvela
elementis ganxilva, anu saproceso -samarTlebrivi danawesebis
ganxilva, rac gaxda darRvevis sagani. amis Semdeg SeiZleba
gamovkveToT sakasacio sasamarTlosaTvis kanon lerebis aRsadgenad
dadgenili samarTlebrivi kriteriumebi.

amdenad, gasarkvevia, ra aris mtkicebiTi sagmianoba da ra
Semxebloba gaaCnia masTan sakasacio sasamarTlos?

yvelaze mokled mtkiceba SeiZleba davaxasiaToT , rogorc
samoqgalaqo sagmis gadawyvetisaTvis iuridiulad mniSvnelovani
fagtobrivi garemoebebis damtkicebis sagmianoba. SejibrebiTobis
principidan  gamomdinare, @ mxareebi  sargebloben  Tanabari
uflebebiTa da SesaZleblobebiT, daasabuTon TavianTi
moTxovnebi, uaryon an gaagarwylon meore mxaris mier
wamoyenebli moTxovnebi, mosazrebebi Tu mtkicebulebebi. mxareebi
TviTonve gansazRvraven, Tu romeli faqtebi unda daudon
safuZvlad TavianT moTxovnebs an romeli mtkicebulebebiT unda
dadasturdes es faqtebi. 301

Cven xazi gavusviT SejibrebiTobis gansazRvris meganizms, sada c
yvelaze naTlad Cans, Tu ra mWidro kavSiria faqtobriv
garemoebebsa da mtkicebulebebs Soris mtkicebis procesSi.
mtkicebis procesSi SeuZlebelia es ori instituti warmovidginoT

erTmaneTis gareSe.

gadawyvetilebiT dadgenili faqtobrivi garemoebebis Semowmebis
farglebi ganisazRvreba am faqtebis dadgenisaTvis arsebuli
saproceso wesebis dacvis SemowmebiT. 302

31 sagarTvelos samogalaqo saproceso kode gsis me-4 muxlis pirveli nawili
3027 JiluaSvili. samogalaqo saproceso samarTali. Th . 2005w, gv. 522
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SesaZlebelia Tamamad iTgvas, rom sakasacio s asamarTlo

procesualuri darRveveb is kuTxiT gasaCivrebuli gadawyvetilebis
Semowmebisas, am darRvevebis Semecnebs, axorciel  ebs
procesualuri fagtebis damdgeni mtkicebulebebis meSveobiT. am
SemTxvevasSi sakasacio sasamar Tl o

mtkicebulebebis meSveobiT.

mtkicebiTi sagmianoba ukavSirdeba mtkicebis sagans da mimarTulia
obieqturad arsebuli mtkicebis saganSi (ix. $ 3.3.) Semavali
fagtobrivi garemoebebis dadgena -uaryofis dadasturebisaken.

mtkicebiTi sagmianoba, procesualuri TvalsazrisiT warmoadgens

kanoniT dadgenili wesiT sasamarTlos winaSe mxareTa poziciebis
WeSmaritebis dadasturebas. 303 procesualur samarTalSi,
ntkicebulebiTi TeoriaSi xSirad am sakiTxebTan dakavSirebul

problemebze saubrobdnen da sxvadasxva mosazrebas gamoTqvamdnen
WeSmaritebis arsis Sesaxeb. 3%4 magram am SemTxvevaSi Cven unda
davazustoT, Tu ras warmoadgens WeSmariteba mtkicebulebaTa
TeoriaSi da sabo | ood ra mizans isaxavs procesualuri
darRvevebis Semowmeba sakasacio sasamarTIloSi.

Cven vfigrobT, rom pozitiur samarTlebriv WrilSi WeSmaritebis
gansazRvras gaaCnia metad didi mniSvneloba. rogorc aRiniSna,
mtkicebiTi sagmianoba xorcieldeba mtkicebiTi saSua lebebiT
(saxeebiT). konkretuli mtkicebulebebi fasdeba mosamarTlis

Sinagani rwmenis  safuZvelze. 395 xolo  Sinagani rwmena
pirdapirproporciulia WeSmaritebis dadgenis procesTan.

hegeli aRniSnavda, rom WeSmariteba filosofiaSi warmoadgens mis
Sesabamisobas realobi s cnebasTan. 306

Cven SemTxvevaSi realobis aTvlis wertils warmoadgens
pozitiur  -samarTlebrivi danawesebi, romelTa dacviT aris
garantirebuli  mosamarTlis mier am realobis danaxvis
SesaZlebloba. Cven vfigrobT, rom zustad amaSi gamoixateba
samarTlis logikis mniSv neloba, anu logikuri aTvlis wertilis
arCevasi, rasac konkretul SemTxvevasSi warmoadgens
samarTlebrivi norma.

magram amasTan erTad unda gaviTvaliswinoT, rom WeSmaritebis
pozitiur  -samarTlebriv Sinaarss safuzvlad udevs
SejibrebiTobis  principi, romlis  Tanaxmad ,  Mmaterialuri
WeSmaritebis principi gardaigmneba formaluri WeSmaritebis

Wp . 1. 1OMm CseMCd2. v UJ B da SdLoHE O (iti@diaX Is7ef s § ey M
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principad. 307 amasTan erTad, unda aRiniSnos, rom dadgenili
fagtobrivi garemoebebis WeSmaritebis kriteriums warmoadgens
pragtika. 308

samarTalSefardebiTi aqtis romelime logikuri operaciisad mi
reducirebis SeuZlebloba cxadi xdeba iuridiuli normisa da

sasamarTlo gadawyvetilebis Sefardebisas. samarTlebrivi norma
warmoadgens aramarto logikuri operaciis aTvlis wertls,

aramed is aris momzadebuli gadawyvetileba, gansazRvruli da
warmodgenili SemTxvev a mosamarTlisaTvis. 309

zustad am logikuri aTvliTi wertiliT mocemuli SemTxvevis
dadasturebisaTvis procesualuri SesaZleblobebis gamoyenebis
kanonzomierebis dacviT miRebuli Sedegi warmoadgens
WeSmaritebas pozitiur samarTlebrivi gagebiT (formaluri
WeSmariteba). aRniSnuli WeSmaritebis dadgenaSi gamoixateba
mtkicebiTi procesis Semowmebis mizani.

agedan gamomdinare, procesualuri darRvevebis = Semowmeba
sakasacio sasamarTloSi ukavSirdeba formaluri WeSmaritebis
miRebis winapirobebis sworad gansazRvras.

magram isic un da miviRoT mxedvelobaSi, rom WeSmariteba
konkretul SemTxvevaSi izomeba sasamarTlos darwmunebis
xarisxiT, romlis arsi vlindeba SejibrebiTobis principSi.

amave dros , sasamarTlos mier mtkicebulebaTa Sefaseba Tavisi
Sinagani rwmenis safuZvelze niSnavs imas, r om mxolod
sasamarTlo wyvets mtkicebulebaTa sarwmunoobis sakiTxs, maTSi
mocemuli Sinaarsis sinamdvilisa Tu sicruis Taobaze, rac

sakmarisi unda iyos swori daskvnebis gasakeTeblad. 310
nger manul samar Tal war moebasSi sasamar Tl o
igulisxmeba saboloo dar wmuneba. mxolod varaudis gadalaxva ar

aris sakmarisi. aseve aRsaniSnavia, rom praqgtikaSi sasamarTlo
darwmunebis formebis dros ar aris aucilebeli sizuste.
aRniSnuli sagmis monacemebSi, mTavaria varaudis mxolod iseTi
xarisxi, romelic sasamarTlos eWvebs gaufa ntavs gansaxilvel
sagmelZze. 0

SeiZleba  vifigroT, rom Sinagani rwmenis  safuZvelze
mtkicebulebebis  Sefaseba  ukavSirdeba zemoT  ganxiluli
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WeSmaritebis gansazRvras. am mtkicebulebebidan sagmisaTvis

mniSvnelovani faqtis dadgenisaTvis informaciis namdvilobisa da
sakmarisobis miReba ukavSirdeba Sinagani rwmenis iuridiul,
fsigologiur da zneobriv aspeqtebs. 312 amdenad, Sinagani rwmenis

Camoyalibeba emorCileba garkveul process, romlis ganmavlobaSi
mosamarTle Tanmimdevrulad, mtkicebulebaTa samarTlebrivi da
logikuri  mxare ebis SefasebiT akeTebs daskvnebs dasadgeni
faqtebis Taobaze. rac mTavaria, unda aRiniSnos, rom Sinagani
rwmena Semowmebas ar egvemdebareba. SesaZlebelia mxolod im
winapirobebis Semowmeba, rac sakmarisia Sinagani rwmenis
CamoyalibebisaTvis. amdenad, rodesac sakasacio sasamarTlo
amowmebs  saapelacio  sasamarTlos  mier  mtkicebulebaTa
Sefasebisas daSvebul darRvevebs aucileblad sworad unda
gansazRvros Semowmebis farglebi, romelSic ar Sedis am
mtkicebulebaTa Semfasebeli mosamarTlis Sinagani rvmena.

magram ar unda d agvaviwydes, rom mtkicebiT sagmianobaSi
monawileoben rogorc mosamarTle, aseve - mxareebi. amdenad,
sakasacio sasamarTlos procesualuri darRvevebis Semowmebisas
fagtobrivad uwevs mtkicebiTi  sagmianobaSi sasamarTlos
sagmianobis Semowmeba.

hegeli aRniSnavda, rom usafuZvloa imis miTiTeba, rom mxolod
mosamarTleebi adgenen sagmeze faqtobriv garemoebebs, radgan
yvela adamians Seswevs amis unari, visac ar gaaCnia iuridiuli
ganaTleba. 313

ra Tgma unda, Cvenis mxriv aRvniSnavT, rom mtkicebiT sagmianobaSi
monawileoben rogorc sasamarTlo, aseve is subieqtebi,
romelzedac SeiZleba gavrceldes faqtis daumtkiceblobis
araxelsayreli Sedegebi, anu gadawyvetilebis kanonieri Zala
(mxareebi,  Tanamonawileebi,  kerZod, @ mosarCele, = mopasuxe,
TanamosarCele, Tanamopasuxe, agreTve mesame pi ri damoukidebeli
sasarCelo moTxovniT da mesame piri damoukidebeli sasarCelo
moTxovnis gareSe). 314 sasamarTlo ar SeiZleba iyos damtkicebis
tvirTis (movaleobis) subieqi 315 magram sasamarTlo
pasuxismgebelia mtkicebiTi sagmianobis ganxorcielebisas, rac,

upirvele s yovlisa, gamoixateba mtkicebis sagnis gansazRvraSi,
mtkicebis  tvirTis sworad ganawilebaSi  mtkicebulebaTa
uzrunvelyofisas, sasamarTlo davalebebis gacemisas da a. S. 316 da
rac mTavaria - sagmisaTvis mniSvnelovani faqtobrivi garemoebebis
dadgenilad cnobaSi.

312 hitp://society.polbu.ru/koblikov_legalethics/ch23_i.html
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amdenad, rogorc sasamarTlos, aseve mtkicebis sagmianobis sxva

subieqtebs gaaCniaT  kanoniT  gaTvaliswinebuli ufleba -
valdebulebebi, romlis  farglebSic isini  axorcieleben

mtkicebiT sagmianobas, magram sakasacio sasamarTlos mier
Semowmebas egvemdebaa mtkicebi Ti procesSi mxolod

sasamarTlos sagmianoba.

germanuli mtkicebulebiTi Teoriis msgavsad SeiZleba gamovyoT
mtkicebis struqturuli elementebi, romlebsac warmoadgens
fagtebis  mtkicebulebaTa  saSualebebiT  dadastureba da
mtkicebulebebis Segroveba, moZieba da Sefase ba317

amasTan erTad, mtkicebas gaaCnia garegani da Sinagani mxareebi.
aRniSnulTan mimarTebi T, gamovyoT mtkicebulebiTi sagmianobis
zogierTi Taviseburebebi, romlebic vlindeba samarTlebriv da
logikur mxareebSi, rac Tan sdevs mtkicebis mTel process.

mtkicebiT i sagmianobis zemoaRniSnuli mxareebi faqt obr ivad
warmoadgens sakasacio sasamarTlos mier mtkicebiTi procesis
Semowmebis kriteriumebs, rac, Sesabamisad , moicavs mtkicebis
struqgturul elementebs.

samarTlebriv mxareSi, upirveles yovlisa, unda vigulisxmoT is
samarTlebrivi danawesebi, romlebic gansazRvraven mtkicebiTi
sagmianobis formas. am mxriv unda iTgvas, rom procesualuri
mtkicebis samarTlebriv. wyaros warmoadgens ara marto
procesualuri, aramed materialuri samarTalic.

procesualur -samarTlebriv.  normebs, romleb ic gansazRvravs
mtkicebiT sagmianobas gaaCnia zogadi da specialuri xasiaTi.

zogadi Sesabamisad mocemulia samoqalagqo saproceso kodeqsis
zogad debulebebSi, romlebic saerToa mTeli procesualur

mtkicebiTi sagmianobisaTvis, xolo specialuri - gansakuTrebul
nawilS i, romelic gansazRvravs konkretuli procesualuri
urTierTobebisaTvis damaxasiaTebel specialur danawesebs.

mtkicebiT procesTan mimarTebiT specialuri xasiaTis

procesualuri normebi, procesualuri urTierTobis
samarTlebriv  -regulaciuri TvalsazrisiT Tavis mxriv Se gviZlia
davyoT rogorc sasamarTlo instanciurobis, aseve
samarTalwaroebis saxeobisa da stadi ebis mixedviT. magaliTad,

axlad aRmoCenil garemoebaTa gamo sagmis warmoebis ganaxlebis
Sesaxeb gancxadebis Setanisas, sxva garemoebebis garda
ganmcxadebelma unda daad asturos, rom misTvis cnobili gaxda
iseTi garemoebebi da mtkicebulebebi, romlebic, adre rom

317 . xoferia. mtkicebulebaTa Teoria germaniis samogalaqo saproceso
samarTalSii Tengiz | iluaSvili, saiubileo krebul:i
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yofiliyo warmodgenili sasamarTloSi sagmis ganxilvis dros,
gamoiwvevda misTvis xelsayreli gadawyvetilebis gamotanas da a.S.

rogorc aRiniSna, mtkicebiT sagmianobaze a seve gavlenas axdenen
materialur ~ -samaTlebrivi normebic. am mxriv ar SeiZleba
materialur ~ -samarTlebrivi normebis rolis Semcireba samogalaqo
procesualuri mtkicebiTi 318 sagmianobis ganxorcielebaSi.
fagtobrivad materialur -samarTlebrivi normebi gansazRvraven
xSir  SemTxvevaSi, Tu ra mtkicebulebebiT unda dadasturdes
mtkicebis saganSi Semavali faqtebi, rogor unda moxdes mtkicebis

tvirTis ganawileba, prezumfciis roli mtkicebis tvirTis

ganawilebisas. ar SeiZleba dadasturdes garemoebebi iseTi saxis
mtkicebulebebiT, romle biTac dasturdeba sxva garemoebebi da
a.S319

amdenad, unda aRiniSnos, rom mtkicebiTi saSualebebis
gamoyenebisas didi mniSvneloba eniWeba mtkicebis saganSi Semavali
fagtebis swor analizs, romlis safuZvels, Sesabamisad,
warmoadgens sadavo urTierTobis momwesrig ebeli materialur -
samarTlebrivi norma.

procesualuri  formis garda mtkicebiTi  sagmianobisaTvis
damaxasiaTebelia retrospeqtiuli da rekonstruqciuli forma. 320
aRniSnuli formis mTavari amocanaa, aRdgenil (rekonstruirebul)

ignes is, rasac hgonda adgili warsulSi. 321 Sesabamisad, im codnis,
informaciis miReba, rac gaaCnia mtkicebulebas dasadgeni faqtis

Taobaze, SeuZlebelia warmovidginoT logikuri operaciebis

gareSe.
amdenad, am SemTxvevaSi Cven wi naSea Axi di 0, romelic akayv
samarTlebriv da logikur midgomebs erTman eTTan. mtkicebiTi

sagmianoba ar SeiZleba warmovidginoT ara marto samarTlebrivi

mxaris, aramed logikuri procesebis gamoyenebis gareSe.

mtkicebas procesSi, rogorc logika -samarTlebriv sagmianobas,
romelic mimdinareobs samogalago saproceso formis saxiT,
gaaCna faqtebis realuri suraTis aRdgenis mizani. 322

agedan gamomdinare, mtkicebiTi sagmianoba ar SeiZleba
warmovidginoT Semecnebis procesis gareSe, radgan mtkiceba
warmoadgens Semecnebis procesi s nairsaxeobas, ra drosac farTod

unda iyos gamoyenebuli Semecnebis i seTi meTodebi, rogoricaa
dakvirveba, aRwera, aRmoCenis da figsaciis mecnierul -tegnikuri,
#8imis gaTvaliswinebiT , rom winamdebare naSromSi Cvenvixi lavT mtkicebas

samoqalaqo procesSi CvenviyenebT termin fisamogalago saproceso mtkiceba 0 da

ara fisasamarTlo mtkiceba o.
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egsperimentuli meTodebi, gazomva, gamoangariSeba, modelireba,
restavracia da rekonstruqcia. 323

arsebobs sxvadasxva tipis meTo debis klasifikacia, romelic
erTobliobaSi gmn  is meTodologias, romelic gagebul unda ignes
agreTve rogorc Teoriuli da praqgtikuli principebisa da

saSualebebis sistemis organizacia da agebuleba. 324
magram Cveni interesis sagans warmoadgens samogalago saproceso
mtkiceba, rogorc Semecnebis erT -erTi  nairsaxeo  ba, romlis

ganxorcielebis formula mocemulia samarTlebriv normaSi.

imis gaTvaliswinebiT, rom mtkicebis mizania iuridiulad
mniSvnelovani faqtobrivi garemoebebis dadgena, unda aRiniSnos am
faqtebis retrospeqtiul -rekonstruqciuli  xasiaTi, romelic
procesis mona wile subieqgtebs avaldebulebs dasadgeni viTarebis
aRdgenas, TavisTavad moiTxovs uSualo da SualobiT Semecnebas.
aRniSnuli Semecnebis saxeebi mWidrod aris dakavSirebuli
mtkicebulebaTa sxvadasxva saSualebasTan.

ZiriTadad procesualuri mtkiceba xorcieldeba Sua lobiTi
Semecnebis saxiT, radgan xSirad xdeba zustad iseTi garemoebebis
dadgena, romlebsac adgili hgonda warsulSi da aucilebelia
sxvadasxva mtkicebulebis gamoyenebiT aRdges warsulSi momxdari
sinamdvile. magram es imas ar niSnavs, rom procesualuri mtkiceba
uSualo SemecnebiT ar xorcieldeba. aris SemTxvevebi, rodesac
sasamarTloSi aucilebeli xdeba iseTi garemoebebis dadgena,
romlebic ganagrZoben arsebobas sagmis ganxilvis dros
(magaliTad, adgilze daTvaliereba, nivTobrivi mtkicebulebebis
daTvalier eba asamadlosSnie)sagmisalvis mniSvnelobis
mqgone garemoebebis grZnobadi aRgmis gziT dadgenis dasaSveboba
SeiZleba imiT dasabuTdes, rom aseTi aRgmisas saWiro ar aris
logikuri, azrobrivi procesebis Careva, radgan empiriul

safexurze xdeba faqtis mxolod konstata ci 8250

Sesabamisad, mtkicebiTi sagmianoba - es iseTi procesualur -
samarTlebrivi urTierTobaa, romelsac gaaCnia garkveuli

stadiebi da misi subieqtebis ufleba -valdebulebebi. Cven ukve

gavamaxvileT yuradReba imaze, rom mtkicebiT sagmianobaSi
monawileoben rogor C procesis mxareebi, aseve sasamarTlo. magram
mtkicebiTi sagmianobis yovel subieqts gaaCnia kanoniT misTvis
gankuTvnili uflebamosileba, romlis Taviseburebebi vlindeba

mtkicebiTi sagmianobis sxvadasxva stadiaze. i. reSetnikova
gamoyofs mtkicebiTi sagmianobi s ramdenime stadias. esenia:
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mtkicebis sagnis gansazRvra; mtkicebulebaTa  Segroveba;
mtkicebulebaTa  gamokvleva sasamarTloSi;  mtkicebulebaTa
Sefaseba.326 aqgve igi askvnis, rom samoqgalago saproceso mtkicebis
stadiebi _ es aris garkveuli, procesualuri subieqtebi S
Tanmimdevruli mtkicebiTi sagmianoba, romelic urTierTkavSirSia
samoqgalago procesis stadiebTan. 327 ar SeiZleba ar daveTanxmoT
aRniSnul mosazrebas, magram aqgve mivuTiTebT, rom stadiebad
dayofili zemoaRniSnuli mogmedebebis mTavar mizans warmoadgens
sagmisaTvis  mniSvnelovani faqtobrivi garemoebebis dadgena.
imisaTvis, rom sworad ganxorcieldes mtkicebulebaTa Segroveba,

maTi gamokvleva da Sefaseba, upirveles yovlisa, sworad unda
ganisazRvros dasadgeni faqtebis wre. magram yovelive amisaTvis
aucilebelia pasuxismgeb lobis ganawileba mtkicebisas, rasac
uzrunvelyofs mosamarTle. amdenad, vfiqrobT, rom zemoaRniSnul
sta diebTan erTad, aseve unda moviazroT mtkicebis tvirTis
sworad ganawileba.

rogorc ukve aRvniSneT, mtkiceba, Tavisi Sinaarsis
gaTvaliswinebiT, warmoadgens pro cess, romelSic unda
ganvasxvaoT misi Sinagani da garegani mxareebi. mis Sinagan mxares
warmoadgens logikur -fsigologiuri azrobrivi mxare, xolo
garegans warmoadgens praqgtikuli, procesualuri  mxare. 328
mtkicebiT sagmianobaSi argumentacias (rac logikuri operaciis
msgavsad xorcieldeba) gaaCnia didi mniSvneloba, radgan mxareebi
waradgenen  mtkicebulebebs da aseve  monawileoben  maT
gamokvlevasa da SefasebaSi. am gagebiT mtkicebiTi sagmianoba
gamoixateba mosazrebebisa da Sedavebebis dasabuTebasa da
sasamarTlos darwmuneb  aSi.329

mtkicebiTi sagmianobis saSen masalas warmoadgens mtkicebuleba,
romelic aris procesualuri saSualeba, riTac mxareebi
sasamarTloSi adastureben sagmisaTvis mniSvnelovan faqtobriv
garemoebebs, rac miiReba da gamoikvleva kanoniT dadgenili
wesebis dacviT.

mtkicebis zemoaRniSnuli garegani da Sinagani mxareebi vlindeba
mtkicebulebebis raobaSi. zustad am mtkicebulebebis meSveobiT
xdeba faqgtiuri situaciis aRdgena, danaxva.

amdenad mtkicebulebis Sinaarsi gamoixateba im informaciaSi,
codnaSi, romelsac is atar ebs dasadgeni faqtis Taobaze. xolo
formaSi igulisxmeba misi procesualuri saSualeba, romelic
mkacrad aris gansazRvruli samogalago saproceso kodeqsiT da
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iTvaliswinebs yoveli mtkicebulebiTi saSualebis gamoyenebis
zogad da gansakuTrebul, specialur wesebs.

magaliTad, n. xoferia aRniSnavs, rom germaniis mtkicebiTi
samarTlis  TeoriaSi miRebulia  mtkicebulebebis  Semdeg
klasifikacia: 1. mtkicebis miznobriobis mixedviT ganasxvaveben

srul mtkicebulebebs da mtkicebulebebs, romlebic exmareba
gansazRvruli fagtebis albaTo bis damtkicebas. srulad iwodeba
mtkicebulebebi, romelTa WeSmaritebaSi sasamarTlo
absoluturad darwmunebulia. faqgtiur mtkicebad iwodebian
mtkicebulebebi, romelTa meSveobiT dasturdeba sxva faqtebis
simarTle an  sicrue. ZiriTad  mtkicebulebad iwodeba
mtkicebuleb ebi, romlebsac warmoadgenen mtkicebis tvirTis
matarebeli mxareebi. urTierTsawinaaRmdego mtkicebulebas, an
kontrargumentebs  warmoadgenen mowinaaRmdege mxaris  mier
arsebuli mtkicebulebebis uaryofis saSualebebi. 2.
mtkicebulebebis warmodgenis saSualebebis mix edviT ganasxvaveben
pirdapir da irib mtkicebulebebs. pirdapiri mtkicebulebiT
xorcieldeba samarTlebrivi normis faqgtobrivi Semadgenlobis

arsebobis uSualo dadastureba. iribi mtkicebuleba ewodeba iseT
mtkicebulebas, romelTa sagania faqti - mtkicebebi. 3.
proce sualuri formis mixedviT ganasxvaveben mkacr
mtkicebulebebs da Tavisufal mtkicebulebebs. mkacrs uwodeben

iseT mtkicebulebebs, romlebic gaTvaliswinebuli samogalaqo
procesualuri kanonmdeblobiT. Tavisufali mtkicebulebebi ar

aris  damokidebuli  kanoniT  gaTvaliswi nebuli  mtkicebis
saSualebebze. magaliTad, ucxouri samarTlis komentari,
cnobebi. 330

amdenad, mtkicebiTi sagmianoba xasiaTdeba garkveuli
TaviseburebebiT, romlebic vlindeba procesualur -samarTlebriv
formaSi, atarebs retrospeqtiul -rekonstruqciul xasiaTs, igi
avddebulebs mxareebs aRadginon momxdari SemTxvevis suraTi,
romelsac gaaCnia kompleqsuri procesualur -samarTlebrivi da
logikuri mniSvneloba. 331 amasTan erTad mtkiceba warmoadgens
mtkicebulebaTa  Segrovebis, Semowmebis da SefasebisaTvis
sasamarTlosa da mxareebis s amarTliT mowesrigebul sagmianobas,
romlis mizania sagmis sworad gadawyvetisaTvis mniSvnelobis
mgone fagtobrivi garemoebebis dadgena. 332

zemoaRniSnulidan gamomdinare, SesaZlebelia davaskvnaT, rom
sakasacio sasamarTlos Semowmebis obieqts SeiZleba
warmoadgendes procesualuri darRvevis faqgtebi, rac ukavSirdeba
mtkicebis sagnis gansazRvris, mtkicebis tvirTis ganawilebis,
mtkicebuleb aTa Segrovebis, maTi gamokvlevisa da Sefaseb is

330N, xoferia . mtkicebulebaTa  Teoria germaniis samogalaqo saproceso
samarTalSi . Tengiz liluaSvili , saiubileo krebuli i 7 5g0. 344-345/ aseve ix .
1.f . ststeh Ztzdof Ot jLiteO) H Otizig & ¢ @ M ify) s tc.d502008.1) IsAB6.
Blaseveix . R.1.t 4" j lsdzgf S€ OO ' acOEdQ >y H Qf defistysfd) RQLGE, ) Is, B8

327 liluaSvili . samogalaqo saproceso samarTali . Th. 2005w. gv. 208.
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marTebulebis Semowmebas. Semowmeba moicavs mtkicebiTi
sagmianobis samarTlebriv da logik ur mxareebs, romlis mizans
warmoadgens formaluri WeSmaritebis dadgena.

konkretuli Tematikis gaTvaliswinebiT, Cven ar CavurRmavdiT
mtkicebiT sagmianobasTan dakavSirebul sxvadasxva Teoriul
Sexedulebas. Cven mxolod zogadi daxasiaTebiT vecadeT Segvegmna
garkv euli warmodgena samogalaqo saproceso mtkicebaze raTa
gamokveTiliyo mtkicebiTi procesis zogierTi Tavisebureba, rac
warmoadgens sakasacio sasamarTlos Semowmebis obieqts.

4.2. mtkicebiTi sagmianoba da misi Sefaseba  sakasacio
sasamarTloSi

imis gaTvaliswine biT, rom sakasacio sasamarTlos qarTuli
modeli ar aris fagtebis damdgeni sasamarTlo da amowmebs
mxolod gasaCivrebuli gadawyvetilebis samarTlebriv mxares,
uneblieT ibadeba kiTxva: xdeba Tu ara mtkicebiTi sagmianoba
sakasacio sasamarTloSi, Tuki cnobilia, rom fimxolod faqtebis
da ara samarTlebrivi sakiTxebis damtkicebaa SesaZlebeli da
aucileb®io.

swored am SemTxvevaSi unda movixmoT mitkicebiTi sagmianoba
sasamarTlo instanciurobis Taviseburebebis gaTvaliswinebiT. Cven

ukve aRvniSneT, rom saapelacio d a sakasaci o instanciis
sasamarTloebSi sagmis ganxilvisas , aseve SeiZleba mtkicebis
saganSi Sediodes is pr ocesualur -samarTlebrivi faqtebi ,
romlebic uSualo gavienas axdenen gadawyvetilebis miRebaze. (ix.
$3.3).

Sesabamisad, am faqtobrivi garemoebebis dadgena, romle bic
miuTiTeben  procesualur -samarTlebrivi  normis  darRvevaze,
saWiroebs kanoniT dadgenili wesiT mtkicebas. amdenad, sakasacio
sasamarTloSi xorcieldeba mtkicebiTi sagmianoba, romelsac

gaaCnia misTvis damaxasiaTebeli Taviseburebebi da romelic ar
SeiZleba gavai givoT zogadad saproceso mtkicebis damaxasiaTebel
sagmianobasTan. zustad aRniSnuli mtkicebis sagnis sworad
gansazRvriT uzrunvelyofilia sakasacio sasamarTlos mier

saapelacio sasamarTlos mtkicebiTi procesis Semowmeba.

upirveles yovlisa, misi Tavisebureba ima Sia, rom kasators
SeuZlia miuTiTos im fagtebsa da mtkicebulebebze, romlebic
adastureben saproceso samarTlis normebis darRvevas, Tu

333 hain boelingi, lado Wanturia, samogalagqo sagmeebze sasamarTlo
gadawyvetilebaTa miRebis meTodika, Th. 2004 w. , gv. 58. Sead. Marie-Notlle Jabard
Bachellier, La technique de cassation, pourvois é&tass en mati re civile, 2010,
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sakasacio saCivari saproceso normebis darRvevas emyareba. 334
kasatoris mowinaaRmdege mxares eZleva ufleba sakasacio saCivris
winaaRmdeg warmoadginos werilobiTi pasuxi. 335 miuxedavad imisa,
rom kanonSi pirdapir ar aris miTiTebuli sakasacio saCivarze

Sesageblis Sinaarsis Sesaxeb, kanonis 399 -e muxlis Tanaxmad sagmis
ganxilva sakasacio sasamarTloSi warmoebs im wesebis dacviT,
romlebic dadgenilia  saapelacio @ sasamarTloSi sagmeTa
ganxilvisaTvis, garda im gamonaklisebisa, romelTac sakasacio
sasamarTloSi sagmis warmoebis Tavi Seicavs. amdenad, saapelacio
sasamarTloSi sagmis momzadebis mizniT, sssk -is 373 -e muxlis
debulebaTa mixedviT da sakas acio sasamarTlos instanciuri
fungciis Taviseburebebis gaTvaliswinebiT, sakasacio SesagebelSi

adekvaturi asaxva unda hpovos sakasacio saCivarsSi 336 miTiTebuli
sakiTxebis gabaTileba  -gaqarwylebis dasabuTeba -argumentaciam.

amdenad, am paragrafiT gansazRvruli kon teqgstis Sinaarsis
dacviT SeiZleba iTgvas, rom sakasacio sasamarTloSi mtkicebis
sagans warmoadgens kasatorisa da misi mowinaaRmdege mxaris mier
miTiTebuli procesualuri xasiaTis faqtebi, romlebic asabuTeben

(amarTleben) sakasacio saCivrisa Tu sakasacio Sesag eblis
safuzvels.
amasTan erTad , mniSvnelovania sakasacio sasamarTlos

mosamarTlis boWvis Tu Tavisuflebis farglebi. im SemTxvevaSi,
Tu kasatori uTiTebs procesualur darRvevebze, mosamarTle
SeiZleba gascdes sakasacio saCivriT miTiTebuli darRvevebis

boWuvis fa rglebs, mxolod sssk -is 404 -e muxlis pirveli nawiliT

gansazRvruli wesiT. 337 aRniSnuli normis Tanaxmad , sakasacio

sasamarTlo amowmebs gadawyvetilebas sakasacio saCivris

farglebSi. sakasacio sasamarTlos ar SeuZlia Tavisi iniciativiT

Seamowmos saproceso darRveve bi, garda 396 -e muxlis pirveli

nawilis fAvo qvepunqgt Si mi Ti Tebuli faqgtebisa.

da mtkicebulebebis, romlebic adastureben procesualur
darRvevebs, Tu sakasacio saCivari saproceso normebis darRvevas
emyareba.

am SemTxvevaSi metad sainteresoa  mtkicebiTi sagmianobis specifika
sakasacio sasamarTloSi da mosamarTlis roli am sagmianobaSi.

upirveles yovlisa, migvaCnia, rom dakonkretebul unda ignes

sakasacio sasamarTloSo mosamarTlis mogmedebis farglebi, sssk -
is 404 -e muxlis pirveli nawilis konteqstis gaTvaliswinebiT.

savsebiT marTebulad aris miTiTebuli erT -erT sadisertacio
n a Sr o mBeka; ronfikanoni yovelTvis mosamarTleze maRla dgas :

$34saqarTveos samogalaqo saproceso kodegsis 396 - muxlis pirveli nawilis #
gvepungti .

335ix. iqve me -400 muxli.

3% sagarTveos samoq alaqo saproceso kodeqgs is 396 -e muxlis Sinaarsi.

377, liluaSvili. samogalaqo saproceso samarTali. Tb. 2005w. gv. 520.
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aris mniSvnelovani principi, romelic saxelmwifoSi individis

samarTlebrivi dacvis garantiaa. 33%
amave naSromSi miTiTeb u | i ama%$Tan, es ar niSnavs imas, rom
mosamarTle kanonis sityvasityviTi ganmartebiT unda Seiz Rudos.

es igneboda aRniSnuli  principis mcdari gageba, rac
samosamarTlo samarTlis daniSnulebisa da samarTlebrivi dacvis

garantiebs  kiTxvis niSnis qveS daayenebda. imavdroulad
mosamarTle SeboWilia samarTliT, romelic mas ar aZlevs
uflebas, kanonis norma calkeul SemTxvevebTan mimarTebiT

Afavtomaturado gamoi yenos,luisna Seedalbamebd , ma Si n
samarTlis zogad principebs 339 asworos kidec. mosamarTlis
amocanaa konkretuli SemTxvevis gadawyvetisas Ipovos

samarTali. 34®

igive avtori aRniSnavs, rom mosamarTlis  fimier gamosayenebeli
normis Sinaarsis TanaSemogmedi a da ara - kanonis teqstis
meqanikurad ganmxmovanebeli. 34%

ar SeiZleba, ar daveTanxmoT zemoaRniSnul mosazrebebs . Cvens
SemTxvevaSi sakasacio sasamarTloSi mtkicebis sagnis gansazRvras

da am mtkicebiT sagmianobaSi mosamarTlis rolis dadgenas metad

didi mniSvneloba  eniWeba  misi mogmedebis  farglebis
gansazRvrisaTvis, rasac aseve didi praqtikuli mniSvneloba aqvs

sakasaci 0 sasamarTloSi sagmis warmoebis dros.

agedan gamomdinare, ibadeba ori kiTxva: pirveli, aZlev s Tu ara
zemoaRniSnuli samarTlebrivi danawesebi mosamarTles
SesaZleblobas , procesualur darRvevebze sakasacio saCivarSi
miTiTebis SemTxvevaSi Tavisi iniciativiT gam oikvlios mxolod
procesualuri darRvevis damadasturebeli mtkicebulebebi , Tu
aseve unda gamoikvlios is faqgtebi, romelzedac mxare ar
uTiTebda; meore, SeuZlia Tu ara kasatorma miuTiTos
procesualur darRvevebze sakasacio sasamarTloSi sagmis

338 Heck, das Problem der Rechtsgewinnung, Gesetzesauslegung und interessenjurisprudenz,

Begriffshildung und a und interessenjurispruden821%. 5Ccitirebulia, s ofio CaCava,

sadisertacio naSromi samarTlis doqgtoris akademiuri xarisxis mosapoveblad,

AimoTxovna da moTxovnis safuzZvlebis konkuréncia ker Zo s
339 Brandenburg, Die teleologische Reduktion, 1983 ¢Sitkebulia , sofio CaCava,

sadisertacio naSromi samarTlis doqgtoris akademiuri xarisxis mosapoveblad,

AmoTxovna da moTxovnis safuZvlebis konkur43ncia kerZo s
340 Heck, das Problem der Rechtsgewinnung, Gesetzesauslegung und interessenjurisprudenz,

Begriffsbildung und a und interessenjurisprudenz, 1932, S. 11; Lrenz/Wolf, Allgemeiner Teil des

Burgerlichen RECHTS, 9. Auft., 2004, &3, RdNr. Zttirebulia, sofio CaCava,

sadisertacio naSromi samarTlis doqgtoris akademiuri xarisxis mosapoveblad,

i mo T x oda maTxovnis safuZvlebis konkurenci a kerZo samarTalSi, Tb., gv. 43.

341 sofio CaCava, sadisertacio naSromi samarTlis dogtoris akademiuri

xarisxis mosapoveblad, AmoTxovna da moTxovnis safuzZvl e
samarTalSi, Th., gv. 43, asseve ix. d. keres eliZze, kerZo samarTlis uzogadesi

sistemuri cnebebi. Th. 2009, gv. 65
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ganxilvis dros, rodesa ¢ mas am darRvevebis Taobaze ar hqonda
miTiTebuli sakasacio saCiv arSi misi  warmoebaSi miRebis sta diaze.

Tavidanve unda xazgasmiT aRvniSnoT, rom miTiTebuli kiTxvebi ar
exeba im procesualur darRvevebs, romlebic warmoadgens

gasaCivrebuli gadawyvetilebis abso luturi gaugmebis safuZvels,
radgan am procesualur darRvevebTan dakavSirebiT mogmedeben
gansxvavebuli procesualur -samarTlebrivi regulirebis

saSualebebi. 342

pirvel kiTxvasTan dakavSirebiT unda aRiniSnos, rom dasabuTebul

sakasacio pretenziaSi (ix $ 1.3, $ 3.2.) miTiTebuli faqti 343
warmoadgens procesualur -samarTlebrivi normis darRvevis faqts,

ufro zustad, im faqgtobriv garemoebebs, romlebic miuTiTebs ara

marto procesualur darRvevaze, aramed aseve imaze, rom am
darRvevis Sedegad igna gamotanili araswori gadawyvetile ba, anu
es darRveva warmoadgens araswori gadawyvetilebis gamomwvev
Sedegs.3#4 aRniSnuli daskvnis gakeTebis SesaZleblobas gvaZlevs
samarTlebriv normaTa ganmartebis specifikacia, rodesac damxmare

normebis meSveobiT xdeba gamosayenebeli samarTlis normis
Sinaars is dazusteba, dakonkreteba, rodesac samarTlis normis

Semadgenlobis niSnebi ikavebs samarTlebrivi Sedegis adgils. 345
Sesabamisad, am samarTlebrivi Sedegis dadgoma Tavis mxriv
ukavSirdeba axal, ufro konkretul Semadgenlobas. (ix. $ 3.1.). am

SemTxvevaSi yuradRe ba mivaqcioT sssk -is 407 -e muxlis me -2 nawilis
danawess, romelic kasators aZlevs uflebas warmoadginos
dasaSvebi da dasabuTebuli sakasacio pretenzia (Sedaveba),

romliTac uaryofilia faqti -safuZveli da, Sesabamisad, ver igneba

gamoyenebuli prezumirebuli faqti (ix $3.2.). magram imisaTvis, rom

davakonkretoT am normaSi mocemuli danawesi dasaSvebi da

dasabuTebuli sakasacio pretenziis (Sedavebis) Sinaarsis

gasagebad, Cven unda gamovyoT da Adavupiris
instituti dadgenili faqtobrivi garemoebebis sava |debulo d

gasaTvaliswinebel instituts (ix. $ 3.2.) da ganvsazRvroT misi

arsebiTi niSnebi specifikaciis meSveobiT.

amisaTvis unda ganvsazRvroT zogadad sakasacio saCivris
Semowmebis  farglebi, romlis  procesualur -samarTlebrivi
danawesi mocemulia sssk -is 404 -e muxlis pirveli nawiliT.
aRniSnuli  norma akonkretebs, rom sakasacio sasamarTlos
SeuZlia Tavisi iniciativiT Seamowmos procesualuri darRvevis

fagtebi im SemTxvevaSi (amave kodegsis 396 -e muxlis pirveli

342 saqarTveos samogalago saproceso kodegsis 394 -e muxli

¥3ix. iqve 407 -e muxlis me -2 nawili, aseve amave kodegsis 404  -e muxlis pirveli

nawili, aseve amave kodeqgsis 396  -e muxlis pirveli n awilis Avo qvepungti .
344 sagarTveos samoqalaqo saproceso kodegsis 393 -e muxlis me -3 nawili. aseve ix.

Civ. l-er, 12juill. 1989,Bull.civ. I, n 28&cit irebulia ,s. 1. 1 0d&zO0Sddz, HdMMjtelsOydw dzO
Eyd dets?2 Misjtfjdzd SOdZHdHOO ¢ tEMEQizES dzg zdz@QEz Gz H 5B Y @ 2B 5 O Gedzin
sted MHdff Sy AtcOdzydd. 20 . 2001¢., Mmiste. 1

*°c dz O, 6 d Mis ¢ S5O0 defifE AICHSO dzfiy O 2606 fy 25
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nawilis Avo gvepunqtis danawe s iaprocesd u
normebis darRvevas emyareba, e.i. rodesac am darRvevis Sesaxeb
(faqti) uTiTebs kasatori.

magram sul sxvagvarad gvaqvs sagme, rodesac xdeba am faqtis
dadastureba, anu procesualur -samarTlebrivi normis darRvevis
damtkiceba. arc erT zemoaRniSnul norm aSi ar arsebobs
faqtis damadasturebel mtkicebulebaTa Semowmebaze. piriqgiT,
mosamarTles SeuZlia Seamowmos mtkicebulebebi, romlebic
adasturebs procesualur darRvevebs. Sesabamisad, aRniSnuli
sagmiandba  ukavSirdeba  procesualur -samarTlebriv  WrilSi
mtkicebis stadiebis gansazRvras.

amdenad, damxmare samarTlis normebis meSveobiT specifikaciis
principis gamoyeneba, samarTlis normis sistemuri ganmartebis

xerxebis gamoyenebiT da sakasacio sasamarTlos instan ciurobis 346
gaTvaliswinebiT  SesaZlebels  xdis , sworad ganimartos
procesualuri darRvevebis Semowmebis wesi.

daskvnis saxiT pirvel kiTxvaze SesaZlebelia gavceT Semdegi

pasuxi: sakasacio sasamarTlos ar SeuZlia Tavisi iniciativiT

gaamaxvilos yuradReba procesualur i normebis darRvevis
fagtebze. mxolod kasatoris mier am faqtebze miTiTebis Semdeg,
sakasacio sasamarTlo uflebamosilia , Tavisi iniciativiT

Seamowmos mtkicebulebebi, romlebic adastureben procesualur -
samarTlebriv i darRvevis faqtebs.

Semdeg kiTxvaze pasuxi f  agtobrivad gamomdinareobs
zemoaRniSnuli procesualuri danawesebidan. magram amasTan erTad
mniSvnelovania aRvniSnoT Semdegi: procesualur -samarTlebrivi
normebis darRvevasTan dakavSirebuli mtkicebiTi sagmianobisas,
zemoaRniSnuli Taviseburebebis gaTvaliswinebiT , daculi unda
ignes kanoniT gaTvaliswinebuli SejibrebiTobisa da mxareTa
Tanasworobis  principi. miuxedavad imisa, rom sakasacio
sasamarTloSi sagmeTa warmoebis momwesrigebeli normebiT
pirdapir ar aris miTiTebuli is samarTlebrivi danawesi, romlis

Tanaxmad  sakasacio saCivris ganxilvis dros  kasators
aekrZaleboda procesualur darRvevebze miTiTeba da, Sesabamisad,
mtkicebulebebis warmodgena, Tu man Tavis droze es ufleba ar
gamoiyena, magram vfigrobT, rom am kanoniT gaTvaliswinebuli am

uflebis gamoyenebis SesaZleblo bebi unda ganimartos im
principebTan SesabamisobaSi, romlebic warmoadgenen
samarTalwarmoebis ganxorcielebis safuzvels. 347

31 amSemTxvevaSi CvenmxedvelobaSi gvaqvs sakasacio instanciis sasamarTlos

iseTi arsebiTi niSani, rogoricaa gasaCivrebuli gadawyvetilebis Semowmebis
samarTlebrivi mxare (ix . $1.3.)
37ix . sagarTveos konstituciis 85e muxlis me3 nawili , aseve sagartvelos

samogalaqo saproceso kodeqsis me4 da me5 muxlebi
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amrigad, meore kiTxvis pasuxad unda aRiniSnos, rom kasators
sakasacio saCivris ganxilvis stadiaze aRar unda mieces imis
SesaZlebloba, r om miuTiTos procesualur darRvevebze da
warmoadginos amis dasadastureb el i mtkicebulebebi, radgan amiT
SesaZlebelia araTanabar mdgomareobaSi Caayenos kasatoris
mowinaaRmdege mxare.

zemoaRniSnulidan gamomdinare , SesaZlebelia davaskvnaT, rom
mtkicebis sagans sakasacio sasamarTloSi SeiZleba warmoadgendes
mxolod procesualuri darRvevis fagtebi, roml ebzec SeuZlia
miuTiTos kasatorma mxolod sakasacio saCivris wardgenis
momentSi da rom el Ta dasadgenad sakasacio sasamarTlos Tavisi
iniciativiT SeuZlia Seamowmos saamiso d gankuTvnili
mtkicebulebebi, riTac sabolood uzrunvelyofilia saapelacio

sasamarTlos mier ganxorcielebuli mtkicebiTi procesis
Semowmeba.

4.3. mtkicebiTi procesis Sefasebis zogierTi
samarTlebrivi da logikuri kriteriumebi

sakasacio sasamarTloSi mtkicebis sagnisa da mtkicebiTi
sagmianobis zemoaRniSnuli Taviseburebebi gansazRvraven
saapelacio sasamarTlos mier fagtobrivi garemoebebis dadgenis

mTeli procesis Semowmebis specifikas. upirveles yovlisa unda

aRiniSnos, rom es Taviseburebebi exeba mtkicebiTi sagmia nobis im
mxareebs, romlebSic gamokveTilia mosamarTlis roli.

zemoaRniSnulidan gamomdinare, ibadeba kiTxva: konkretulad ra
faqtebzea saubari, anu ra procesualur darRvevebze, romlebic
uTiTeben materialur -samarTlebrivi  fagtebis = dadgenasTan
dakavSirebul proce sualur darRvevebze.

wina paragrafSi gakeTebuli daskvnebis mixedviT, sagmisTvis

mniSvnelovani faqtobrivi garemoebebis dadgenasTan
dakavSirebuli procesualuri darRvevebi SeiZleba
ukavSirdebodes: 1 mtkicebis sa gnis gansazRvra s; 2. mtki cebis
tvirTis ganawileb is Sefasebas; 3 . mtkicebulebis dasaSvebobis,

gankuTvnadobis a da gamokvlevis Sefasebas; 4. mtkicebulebis
Sefasebas.

rac Seexeba mtkicebis sagans, misi sworad gansazRvra

aucilebelia mtkicebis procesis sxva , danarCeni stadiebiT
mocemuli sagmianobis sworad CarmarTvisaTvis . am stadiis
mniSvnelobis Taobaze Cvens yuradReba gavamaxvileT  mtkicebis
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sagnis daxasiaTebisas (ix. $ 3.3.). konkretul SemTxvevaSi Cven

SevexebiT mtki cebis tvirTis ganawilebis Sefasebis,
mtkicebulebis dasaSvebobis, gankuTvnadobis a da gamokvlevis
Sefasebasa da mtkicebulebis Sefasebis zogierT sakiTxs, radgan,

rogorc Cven migvaCnia, aRniSnuli stadiebi warmoadge ns

mtkicebiTi sagmianobis realizaciis process.

miTiTebuli stadiebis Sefasebis kriteriumebi, Sesabamisad,
SeiZleba davyoT mtkicebis ga regani da Sinagani formebis
mixedviT: 1. samarTlebrivi da 2. logikuri

samarTlebrivi Semowmebis kriteriumebi, SeiZleba iTqvas, rom
warmoadgens  logikuri  operaciebis = gamoyenebis  erT -erT
aucilebel winapirobas.

imis gasarkvevad, dauSva Tu ara saapelacio sasa marTlom
aRniSnuli procesualuri mogmedebebis ganxorcielebisas
darRveva, sakasacio sasamarTlo xelmZRvanelobs rogorc
procesualur -samarTlebrivi, aseve  materialur -samarTlebrivi

danawesebiT, romlebic Semowmebis erTiani sistemis Semadgenel
elementebi arian. magr am am sistemis orive elementis gamoyeneba
SesaZlebelia garkveuli rigiTobis dacviT, kerZod: sakasacio
sasamarTlo, upirveles  yovlisa, unda  darwmundes im
procesualur -samarTlebrivi winapirobebis arsebobaSi, romlebzec
uTiTebs kasatori da romlebic mas aZleven uf lebamosilebas
Seamowmon, Tu ramdenad marTebulad gadawyvita an Seafasa
mtkicebulebaTa gankuTvnadobis, dasaSvebobis da a.S. sakiTxi
saapelacio sasamarTlom, aRniSnuli miTiTebebis arsebobis
SemTxvevasSic.

aRniSnul winapirobebs, romlebsac gaaCnia kanoniT dadge nili
regulaciis Taviseburebebi, ganekuTvneba mtkicebulebebis miReba
gamoTxovis procesualuri winapirobebi  (magaliTad, aRZrulia Tu

ara Suamdgomloba mtkicebulebis gamoTxovisa Tu warmodgenis
Sesaxeb; Tu mtkicebuleba ar iyo warmodgenili sagmis momzadebis

etapze , xolo Suamdgomloba mtkicebulebis warmodgenis Sesaxeb
aRZrulia sagmis ganxilvis mTavar sxdomaze, misi warmodgenis ra

sapatio mizezi arsebobs da a.S.). mtkicebulebis miRebagamoTxovis
procesualuri winapirobebi, rogorc wesi, ar moiTxovs
materialur ~ -samarTlebr ivi aspeqtebis gaTvaliswinebas da
ZiriTadad atarebs procedurul Sinaarss.

mtkicebulebis gamokvilevasTan dakavSirebuli wesebi ( daculia Tu

ara mtkicebulebebis dasaSveboba, gankuTvnadoba, gamokvleva -
Sefaseba, sworad aris Tu ara gadanawilebuli mtkicebis tvirTi )
warmoadgens procesualur formas da atarebs imperatiul xasiaTs.

magram unda aRiniSnos, rom mtkicebulebebis miRebagamoTxovis
winapirobebis procesualuri w esebis dacva, faqtobrivad
warmoadgens mtkicebulebaTa warmodgenisa da gamoTxovis
Suamdgomlobis ganxilvis procesualur -samarTlebriv meqganizmebs.
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mxolod amis Semdeg aris SesaZlebeli uSualod mtkicebulebis

Sefaseba (farTo gagebiT, ix, $ 4.3.3) misi  dasaSvebobis,
gankuTvnadobis da a.S. mizniT. amdenad, mtkicebulebis
gamokvlevasTan dakavSirebuli wesebi, procesualu r -samarTlebriv

danawesebTan erTad, aucileblad moiTxovs sagmis materialur -
samarTlebrivi mxareebis gaTvaliswinebas.

amdenad, rodesac kasatori uTiTebs saapelacio sasamarTlos mier

daSvebul procesualur darRvevebze , Sakasacio sasamarTlom unda
gaarkvios, Tu darR vevis romel faqtze uTiTebs igi :
mtkicebulebis miReba -gamoTxovis procesualur winapirobebze Tu

mtkicebulebis gamokvlevasTan dakavSirebul wesebze.

amasTan erTad, sakmaod didi mniSvneloba eniWeba sakasacio

saCivarSi procesualu ri miTiTebebis Sinaarss, imas, Tu ra mdenad
zustad unda asaxavdes es miTiTebebi procesualuri darRvevis
raobas.

amdenad, zemoaRniSnulis gaTvaliswinebiT, ufro dawvrilebiT
unda davaxasiaToT  sakasacio saCivarSi procesualuri miTiTebebis

Sinaarsis  mniSvneloba, mtkicebulebebis = miReba -gamoTxovis
procesualuri winapirobeb is zogierTi Tavisebureba da, aseve,
mtkicebulebis ganxilvasTan dakavSirebuli zogierTi
Tavisebureba .

4.3.1. kasatoris miTiTeba pro cesualur darRvevaze sakasacio
saCivarSi

aRniSnuli winapiroba damaxasiaTebelia nebismieri procesua luri
darRvevis SemowmebisaTvis.

sakasacio sasamarTlo mxolod im SemTxvevaSi Seudgeba
procesualuri  darRvevebis = Semowmebas, Tu maT  Sesaxeb
miTiTebulia sakasacio saCivarSi. vfigrobT, rom mosamarTles

ufleba aqvs, Tavisi iniciativiT Seamowmos mxolod is
procesual uri darRvevebi, romlebic warmoadgenen gasaCivrebuli
gadawyvetilebis absoluturi gaugmebis safuZvels, sssk -is 394 -e
muxlis Tanaxmad (magaliTad, sagmeSi ar aris saapelacio
sasamarTlos sxdomis ogmi, gadawyvetilebas xels ar aweren is
mosamarTleebi, romlebic gad awyvetilebaSi arian aRniSnulni. da
a.S.»*  aRniSnuli darRvevebi ufro exeba im procedurul
sakiTxebs, rac ar ukavSirdeba sagmisaTvis mniSvnelovani,
saZiebeli faqtebis dadgenas. amdenad, maT Cven ar vexebiT
gansaxilvel TavSi, garda sssk -is 394 -e muxl i s i
gvepungtebis SemTxvevebSi, razedac yuradRebas mogvianebiT
gavamaxvilebT.

ém

¥8saqarTvelos  samogalaqo saproceso kodegis 394e muxli.
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rac Seexeba Cven mier gansaxilvel procesualur darRvevebs,
romelTa Sedegad araswori gadawyvetileba igna gamotanili, unda

aRiniSnos, rom kasatoris miTiTebebze aris damokidebuli
Semowmebis Sedegebi.

safrangeTis sakasacio sasamarTlo gasaCivrebul
gadawyvetilebaSi, upirveles yovlisa, amowmebs motivaciis

arsebobas, romlis safuZvelze sagme ganxilulia arsebiTad, rac

garkveulwilad  warmoadgens  kontrols  sagmis  faqtobriv
garemoebebze. amis Semowmebis winapirobas warmoadgens sakasacio
saCivarSi arsebuli pretenziebi, romlebic uTiTeben faqtebis

dadgenasa da SefasebasTan dakavSirebul garemoebebze ( constatations
et appreciations de far aseve romel mtkicebulebebs eyrdnoba
motivacia da a.S. 349

ma@ram amasTan erTad ibadeba kiTxva: SeiZleba Tu ara sakasacio
saCivari mxolod zogadad Semoifarglos imiT, rom gasaCivrebuli
gadawyvetileba gamotanili igna procesualuri darRvevebis
safuZvelze da ar iyos dakonkretebuli, Tu raSi gamoixata es
darRveva.

am sakiT xs gaaCnia pragtikuli mniSvneloba, radgan sakmaod xSiria
SemTxvevebi, rodesac sakasacio saCivarSi ar aris dakonkretebuli,

Tu raSi gamoixata procesualuri darRvevebi. sasamarTlo
praqtikaSi aris mosazrebebi, romelTa Tanaxmad, kasatoris zogadi
miTiTebebi proce sualur darRvevebze warmoadgens sakmaris
safuZvels imisaTvis, rom sakasacio sasamarTlom Seamowmos maTi
arsebobis sakiTxi.

vfigrobT, rom sakasacio saCivarSi kasatoris mxolod zogadi
miTiTebebi procesualur darRvevebze ar aris sakmarisi sakasacio
wesiT maTi ga nxilvisaTvis. amasTan mimarTebiT kidev erTxel
aRvniSnavT, rom procesualuri darRvevebi warmoadgens im
procesualur  faqtebs, romlebsac axasiaTebs  garkveuli
Taviseburebebi (ix. Semdegi sakiTxi). maTi gansazRvris farglebi

ukavSirdeba sxvadasxva procesualur -samaTlebriv danawesebs,
romlis  sruli ganmarteba, xSir SemTxvevaSi  moiTxovs
materialur ~ -samarTlebrivi mxareebis gaTvaliswinebas.

SesaZlebelia procesualuri darRveva ukavSirdebodes logikis

wesebis darRvevas da a.S. (amis Sesaxeb ix. gvemaoT).

amdenad, rodesac kano ni moiTxovs, rom kasatorma unda miuTiTos
procesualur faqtze (ix. $ 4.2, $ 4.3.), vfigrobT, sakasacio
saCivarSi unda iyos SeZlebisdagvarad sruli informacia am

faqtis Sesaxeb imisaTvis, rom is Semowmeba di gaxdes. magram
mkiTxvelisaTvis cxadi xdeba, Cveni Se xedulebis Tanaxmad ar
vamtkicebT imas, rom am procesualur fagtze kasatoris miTiTeba

unda iyos absoluturad zusti. rogorc Cven migvaCnia,
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procesualur faqtze kasatoris miTiTebas gaaCnia zRvruli

niSani, romlis dabla is ar igneba miCneuli, rogorc miTiTeba

proce sualur darRvevebze da zRvari, romelic warmoadgens im
magsimums, riTac SeiZleba Semoifarglos kasatori. aRniSnuli
zRvaris minimumisa da magsimumis arseboba, Cveni SexedulebiT,
ganpirobebulia  procesualur  darRvevebTan  dakavSirebuli
mtkicebulebebis sakasacio sa samarTlos mier Tavisi iniciativiT
gamoyenebiT (ix. $ 4.2.). procesualur darRvevebze informacia,
romelic mocemulia sakasacio saCivarSi unda iyos sakmarisi , raTa
sasama Tlos SeeZlos procesualuri damrRvevis fagtebis
damadasturebeli mtkicebulebebis gamokvleva. rogorc nebismieri
mtkicebuleba, aseve gansaxilveli mtkicebulebebi arian garkveuli
informaciis matarebelni, konkretul SemTxvevaSi es informacia

unda miuTiTebdes procesualur darRvevebze.

magaliTad, safrangeTis samoqgalago saproceso kodegsis 978 -e
muxlis me -2 nawilis Tanaxmad, sakasacio ganacxadi unda
azustebdes gasaCivrebuli gadawyvetilebis gaugmebis safuzZvlebs,

mis nawils, sasamarTlos mier daSvebul darRvevebs. darRvevaze
zogadi miTiTeba ar SeiZleba gaxdes sakasacio wesiT sagmis
ganxilvis safuzveli ( c a s vertare. sakasacio saCivris nebismieri
pretenzia an misi nawili unda azustebdes dasabuTebas. 350
sakasacio pretenziebi maSin aris dakonkretebuli, rodesac is

zustad uTiTebs, Tu raSi gamoixata konkretuli kanonis darRveva
konkretul situaciasTan mimarTebiT. 1961 wlis 20 Tebervlis
gadawyvetilebaSi sakasacio sasamarTlom ar miiRo sakasacio
pretenzia, romelic abstraqtulad uTiTebda kanonis darRvevaze

da uflebamosilebebis gadametebaze. 351 frangul saproceso
samarTalSi aRniSnuli moTxovnebi exeba sakasacio pretenziebs
zogad ad, maT mier nebismieri kanonis darRvevas.

amdenad, SesaZlebelia davaskvnaT, rom Cven SemTxvevaSi, miuxedavad
imisa, rom kanonSi pirdapiri reglamentacia procesualuri

faqtebis miTiTebis sizustis Taobaze ar arsebobs, misi Sefasebis

farglebi ganisazRvreba d asadgeni fagtebis Taobaze informaciis
moculobiT, rac sakmarisia mis dasadastureblad mtkicebulebebis
gamoyenebisaTvis.

4.3.2. mtkicebulebis miRebagamoTxovis procesualuri
winapirobeb is zogierTi Taviseburebani

unda aRiniSnos, rom mtkicebulebebis mogro vebaSeswavlisaTvis
metad didi mniSvneloba gaaCnia im procesualur -samarTlebrivi
danawesebis dacvas, romlebic uzrunvelyofen sagmisaTvis
mniSvnelovani mtkicebulebebis warmodgenas. aRniSnuli
¥0code
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procesualuri  danawesebis damrRvevi faqtebi (faqgtobrivi
garemoebebi), romlebic warmoadgenen sakasacio sasamarTlos
Semecnebis obiegts da gansxvavdebian TavianTi mniSvnelobiT,
SesaZlebelia Tavis mxriv davyo T sxvadasxva damaxasiaTebeli
niSnis gaTvaliswinebiT.

amdenad, mtkicebulebaTa ganxilvisaTvis aucilebeli

procesualuri wina pirobebi  SeiZleba davyoT Semdeg saxeebad: 1.

mtkicebulebis ganxilvisaTvis miRebis procesualuri winapirobebi
sagmis ganxilvis etapebis mixedviT ;2. calkeul i saxis
mtkicebulebaTa miRebagamoTxovis damaxasiaTebeli winapirobebi;

3. sasamarTlo instanciurobisaTv is damaxasiaTebeli
mtkicebulebebis miReba -gamoTxovis winapirobebi; 4. cal keuli
sagmis warmoebisaTvis damaxasiaTebeli mtkicebulebebis miReba -
gamoTxovis winapirobebi.

aRniSnuli saxeebis ganxilvisas SevecdebiT yuradReba
gavamaxviloT ramodenime sakiTxze, rome lic zogad warmodgenas
Segvigmnis mtkicebulebis ganxilvisaTvis miRebis procesualur -
samarTlebrivi winapirobebis mniSvnelobaze.

sarCelis aRZvris stadiaze mosarCele valdebulia ara marto

miuTiTos faqtobriv garemoebebze, romelTa dadasturebac mas

surs, aramed m tkicebulebebze, romlebiTac is asabuTebs am
garemoebebs352 aucileblobis SemTxvevaSi mosarCeles SeuZlia
aRZras Suamdgomlobebi sagmisaTvis mniSvnelovani
mtkicebulebebis gamoTxova -warmodgenasTan dakavSirebiT. 353 im
SemTxvevaSi, Tu mosarCeles sapatio mizeziT ar S euZlia
sarCelTan erTad mtkicebulebaTa wardgena, igi valdebulia, amis

Sesaxeb  miuTiTos sarCelSi. amasTan erTad : mosarCele
uflebamosilia,  mtkicebulebaTa  wardgenisaTvis  moiTxovos

gonivruli vada.

Sesabamisad, sarCelisa da masze TandarTuli masalebis mopasuxis

mier miRebis SemTxvevaSi, am ukanasknels eZleva SesaZlebloba,
warmoadginos mtkicebulebebi, romlebic adasturebs mis mier
miTiTebul garemoebebs. 3°4 amasTan erTad , mopasuxe valdebulia,
pasuxs daurTos masSi miTiTebuli yvela mtkicebuleba.
analogiurad mosarCelis v aldebulebisa, mopasuxec valdebulia,
miuTiTos Tavis pasuxSi sapatio mizezi Tu mas ar SeuZlia am

etapze mtkicebulebaTa wardgena, risTvisac mas SeuZlia

moiTxovos gonivruli vada. 355

zemoaRniSnuli procesualuri danawesebis Tavisebureba
mdgomareobs imaSi, rom isin i mkafiod gansazRvravs mxareTa
%2 saqarTvelos samogalaqo saproceso kodegsis 178 -e muxlis pirveli nawilis
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ufleba -valdebulebebs mtkicebulebaTa wardgenasTan
dakavSirebiT, rac damaxasiaTebelia  rogorc  calkeuli
mtkicebulebaTa saxeebis wardgenisaTvis, aseve samoqgalaqo
saproceso kodeqsiT gansazRvruli calkeuli sagmis
warmoebisaTvis.

miuxedavad zemoaRniSnuli danawesebiT dadgenili, imperatiulad
gansazRvruli mxareTa ufleba -valdebulebebisa kanoni
iTvaliswinebs iseT SemTxvevebs, rodesac mxares eZleva
SesaZlebloba mtkicebulebaTa warmodgenisa an maTi gamoTxovis
Taobaze Suamdgomloba aRZras sasa marTlos sxdomaze sagmis
ganxilvis dros. am SemTxvevaSi procesualur -samarTlebrivi
winapirobebi gamoixateba imaSi, rom mosamarTle ganixilavs am
Suamdgomlobebs mxolod im SemTxvevaSi, Tu sagmis mosamzadebel
stadiaze mxares ar SeeZlo maTi wardgena, agreTve Tu m aT Sesaxeb
misTvis obieqturi mizezebiT ver igneboda cnobili da maTi
warmodgenis safuZveli warmoiSva mTavar sxdomaze, an Tu mxarem
sapatio mizeziT ver uzrunvelyo am mtkicebulebebis wardgena

sagmis mosamzadebel stadiaze.

amave dros kanoni TviTon iZleva sap atio mizezis definicias,
romlis Tanaxmad, sapatio mizezad CaiTvleba mxaris mier
Suamdgomlobisa da gancxadebis wardgenis SeuZlebloba, rac
gamowveulia avadmyofobiT, axlo naTesavis gardacvalebiT an sxva
gansakuTrebuli obieqturi garemoebiT, romelic misgan
damoukidebeli mizeziT SeuZlebels xdis sasamarTlo procesze
gamocxadebas an/da Suamdgomlobisa da gancxadebis wardgenas.
avadmyofoba dadasturebuli unda iyos samedicino dawesebulebis
xelmZRvanelis mier xelmowerili dokumentiT, romelic pirdapir

miuTiTebs sasamarTlo procesze gamocxadebis SeuZleblobaze. 356
magram mxedvelobaSi unda ignes miRebuli yoveli konkretuli
SemTxveva, SesaZlebelia, magaliTad, samedicino cnobidan,
romelic eWvs ar iwvevs, naTlad Candes mxaris sasamarTlo
sxdomaze gamoucxadeblobis mizezi, magram am cno bas xels
awerdes eqimi da ara - dawesebulebis xelmZRvaneli, rogorc es
miTiTebulia gansaxilvel normaSi. vfigrobT, rom am SemTxvevaSic

unda gaTvaliswinebul ignes am normis mizani. mosamarTle unda
darwmundes mxaris sasamarTloze gamoucxadeblobis an sxva
proces ualuri mogmedebebis Seusruleblobis sapatio mizez is
arseboba Si. xSirad samedicino cnobidan ar irkveva, Tu masSi
miTiTebuli mizezi ramdenad miuTiTebs sasamarTlo sxdomaze
gamocxadebis an sxva mogmedebebis ganxorcielebis SeuZleblobaze.
amdenad, unda vifiqroT, rom amis gamo kanonmdebelma aucileblad
miiCnia, normaSi gaeTvaliswinebina miTiTeba gamoucxadeblobis
SeuZleblobaze da, aseve, samedicino dawesebulebis xelis mowera
cnobaze. magram, rodesac mosamarTle darwmunebulia mxaris
sasamarTlo sxdomaze gamoucxadeblobis an sxva procesualuri

#Pix.igve  215e muxlis me -3 nawili
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mogmedebebis  ganuxorcieleblobis  sapatio  mizezSi, misi
Suamdgomloba unda dakmayofildes.

sakasacio palatam erT -erT sagmeze aRniSna, rom:
fsaapel aci o sasamar Tl o dadgeni |l ad
warmodgenilia bavSvTa #13 poliklinikis mi er 2009 wlis 30 ivniss

gacemuli cnoba, romelSic aRniSnulia, rom (mosarCelis Svili) m

X., dabadebuli 21.09.01 wels , 2008 wlis 16 ivnisidan _ 2008 wlis 19
ivnisamde imyofeboda avad diagnoziT _ mwvave respiratoruli
daavadeba. aRniSnul faqtTan dakavSirebiT sa apelacio
sasamarTlom gaiziara pirveli instanciis sasamarTlos mosazreba

imis Sesaxeb, rom, sagarTvelos samogalago saproceso kodeqsis
215e muxlis Tanaxmad, bavSvis avadmyofoba aris sapatio mizezi,
magram miiCnia, rom, aseve unda arsebobdes sasamarTlosaTvis
sxdomaze gamoucxadeblobis Taobaze Setyobinebis SeuZlebloba.
amasTan erTad saapelacio sasamarTlo yuradRebas amaxvilebs
sagmeSi warmodgenil Sps bavSvTa #13 poliklinikis generaluri
direqtorisa da pediatris #24 11.03.09 wlis werilze, romliTac
dadgenilad miiCni a, rom 2008 wlis 16 ivniss poliklinikis
registraciaSi satelefono SetyobinebiT, 12 saaTsa da 30 wuTze,
gamoiZaxes besikis g. #9  -Si mcxovreb m . x.-sTan.

sakasacio palata aRniSnavs, rom zemoaRniSnul werilSi

miTiTebulia, rom avadmyof m . X.-s hgonda mwvave respirat oruli
virusuli da avadeba, maRali temperatura (39 gradusi), mZafrad
gamoxatuli kataraluri movlenebiT. amasTan erTad
gasaTvaliswinebelia isic, rom, aRniSnuli werilis Tanaxmad,

mkurnali eqimi , gamoZaxebuli 12 saaTsa da 30 wuTze , mivida
mxolod 16 sT -is Semdeg. amrigad, uSualod is faqti, rom
mosarCelis bavSvs hgonda maRali temperatura (39 gradusi) , drois

zemoaRniSnul monakveTSi SeiZleba miuTiTebdes sasamarTlo
sxdomaze gamoucxadeblobis sapatio mizezze. sakasacio palata
aseve ganmartavs, rom m . x.-sTan erTad, mosarCelis garda, misi
naTesavis arsebobis faqti ar SeiZleba TavisTavad miuTiTebdes
mosarCelis mier sasamarTlo procesze gamocxadebisa anda
sasamarTlosaTvis sxdomaze gamoucxadeblobis Taobaze
Setyobinebis  SesaZleblobis fagtze, xolo, rac Seexeba
saapelacio sa samarTlos mier dadgenil faqts imis Sesaxeb, rom
nomrebidan - 999467, 920219, 920385 nomerze - 541063 zarebi
ganxorcielda  yovelgvari Seferxebis gareSe, SeiZleba
miuTiTebdes zustad im fagtze, rom mosarCele cdilobda
dakavsSirBrébas. o

rac Seexeba cal keuli sagmi s warmoebisaTvis damaxasiaTebel
winapirobeb s, unda aRiniSnos, rom kanoni iTvaliswinebs damatebiT
moTxovnebs mtkicebulebaTa wardgenasTan dakavSirebiT.
magaliTad, gamartivebuli warmoebisas 358 kerZod, Tamasugisa da

¥7susg #as -62993709 4 marti 2010 w.
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Cekis Taobaze aRZruli sarCelebis ganxilvisas sarCels Tan unda
erTvodes Tamasugis asli, xolo sasamarTlo sxdomaze zepiri

ganxilvis dros mosarCelem Tamasuqgi dednis saxiT unda
waradginos. 359 amasTan erTad mtkicebulebebad daiSveba mxolod
dokumentebi (werilobiTi mtkicebulebebi) da mxareTa axsna -
ganmartebebi. dokumenturi dadastureba SesaZlebelia mxolod
Sesabamisi dokumentebis wardgeniT. 360

aseve, gamartivebuli wesiT davalianebis gadaxdevinebis Sesaxeb
sagmis ganxilvaTa Taviseburebebidan gamomdinare, davalianebis
gadaxdis valdebulebis Sesaxeb gancxadebas Tan unda erTvodes
gancxadebaSi miTiTebuli mtkicebulebis Sesabamisi dokumentebi
damowmebuli saxiT, da a.S.

rac Seexeba sasamarTlo instanciurobisaTvis damax asiaTebel
mtkicebulebaTa miReba -gamoTxovis winapirobeb s, unda aRniSnos,
rom apelants eZleva SesaZlebloba, miu TiTos axal faqtebze da

waradginos axali mtkicebulebebi, magram am SemTxvevaSic man unda
miuTiTos sapatio mizezze, Tu ratom ar waradgina isini pirvel

instanciaSi  sagmis  ganxilvisas. 361  sakasacio sasamarTloSi
SeiZleba mieTiTos mxolod procesualur -samarTlebriv f agtebsa
da mtkicebulebebze.

magaliTad, erT -erT ganCinebaSi sakasacio sasamarTlom aRniSna,

rom fANsaapelacio sasamar Tl om Sps TTbilisis wy
eleqtroZravebis dazianebiT gamowveuli zianis anazRaurebis

Taobaze daakmayofila sagmeSi warmodgenili eqspe rtis daskvnis

safuZvelze, romliTac dadgenilia elegtroenergiis xSiri CarTva -

gamorTvis Sedegad Zravebis dazianeba. mocemul SemTxvevaSi

mxareTa Soris valdebulebiT -samarTlebrivi urTierToba
warmoSobilia 2001 wlis 19 maisis xelSekrulebis safuZvelze,
romlis 6.2.2 . pungtis Tanaxmad araforsmadoruli mizeziT

eleqtroenergiis miwodebis Sewyvetis SemTxvevaSi momxmarebels
(Sps Thilisis wyali~) ufleba aqvs, moiTxovos dispetCerisagan
miyenebuli zaralis anazRaureba, Tu es dispetCeris mizeziT
igneba gamowveuli. xelSekrulebis pirobidan gamomdinare, zianis
anazRaurebisas unda gamoiricxos eleqtroenergiis miwodebis
SewyvetaSi dispetCeris braleuloba.

mocemul sakiTxTan mimarTebiT saapelacio sasamarTlom miuTiTa,

rom Sps ATbilisis wy al mai daamtkica sadavo
aRniSnul zian sa da mopasuxis gmedebas Soris mizezobrivi

kavsSiris arseboba, Sps Asaqgar Tvel os
elegtrosi st emamfi ki ver daasabuTa is garemoeba,
JurnalebSi dafigsirebuli 240 gamorTva misi braliT ar iyo

gamowveuli da igi marTlzomierad mogmedebda. Ss Asagar Tvel os
saxelmwifo eleq trosi st emah Tavi si arabral eul
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dasadastureblad uTiTebs mis mier warmodgenil mtkicebulebebze,
romlebzec sasamarTlom ar imsjela im safuzvliT, rom isini
sasamarTloSi  warmodgenil igna dagvianebiT, mTavar sxdomaze, mas
Semdeg, rac mosamzadebeli etapi dasrulebuli iyo. sakasacio
sasamarTlo iziarebs im mosazrebas, rom sagmis pirvel
instanciaSi  ganxilvisas mogmedi da amJamindeli samoqgalaqo
saproceso kodeqgsis 215 -e muxliT ZiriTad sxdomaze axali
mtkicebulebebis wardgena da sasamarTlo S mier misi miReba
dasaSvebia mxolod garkveuli pirobebis (sapatio mizezis)
arsebobisas. amasTan, sakasacio sasamarTlo ganmartavs, rom
aRniSnuli norma krZalavs mtkicebulebebis ara marto dagvianebiT
wardgenas, aseve adgens am safuzZvliT mtkicebulebebis miRebaz e
uaris Tgmas. aRniSnulidan gamomdinare, sagmis ganmxilveli
sasamarTlo mtkicebulebaTa dagvianebiT wardgenas Tuki sapatiod
ar miiCnevs, arc unda miiRos isini, xolo miRebis SemTxvevaSi ki
maT saTanado Sefaseba unda mieces. mocemul SemTxvevaSi
sasamarTlo m miiRo ra dazustebuli Sesagebeli TandarTuli
mtkicebulebebiT, aranairi Sefaseba ar misca maT, riTac daarRvia
kanonis moTxovna. 0362

amdenad, unda aRiniSnos, rom sakasacio sasamarTlo amowmebs,
Tu ramdenad arsebobs saapelacio sasamarTlos gadawyvetilebaSi
(ganCinébaSi) mtkicebulebaTa miRebis an armiRebis dasabuTeba.
yovelTvis unda ganvasxvaoT erTmaneTisagan mtkicebulebis
armiReba, mtkicebulebis argaziarebisagan, radgan am
SemTxvevebisaTvis arsebobs gansxvavebuli samarTlebrivi reJimi.
rogorc irkveva zemoaRniSnuli ga dawyvetilebidan, Tu saapelacio
sasamarTlom miiRo mtkicebuleba (ar amoiRo igi sagmidan sssk -Is
104e muxlis me -2 nawilis Tanaxmad), mas unda ganexila is saerTo
wesiT da ar unda eTqgva uari ganxilvaze.

cal keuli sagmis warmoebisaTvis damaxasiaTebeli mtkicebul ebebis
miRebagamoTxovis  winapirobebi ufro konkretul saxes iRebs
calkeuli mtkicebulebaTa saSualebisaTvis miReba -gamoTxovis

kanoniT dadgenili imperativebis Sesrulebisas.

magaliTad, mowmis saxiT dasakiTxi piris Taobaze kanoniT
gaTvaliswinebuli cnobebi, misi adgilsamyofeli, gansaxilveli
sagmisadmi damokidebuleba, Tu sagmisaTvis ra garemoebebis
dadastureba SeuZlia mowmes. Sesabamisad, sasamarTlos SeuZlia

ar daakmayofilos Suamdgomloba mowmis daSvebisa da dakiTxvis
Taobaze, Tu ar aris daculi zemoaRniSnuli moTxov nebi.
werilobiTi mtkicebulebebis SemTxvevasSi isini unda waradginon

dednis saxiT. piri SeiZleba gaTavisufldes dednis wardgenisagan

mxolod im SemTxvevSi, Tu daamtkicebs, rom aseTi sabuTis
wardgena garkveuli mizeziT, romelsac sasamarTlo safuZvlianad

362 susg # @as-858117407 23 ivnisi 2008 w. Sead. r. xurcilava. statia: fArar
mosazreba saqarTvelos samoqalago saproceso kodegsis srulyofasTan
dakavSirégbidali #fAmar Tl msajuleba da kanoni o, #1(24)10,
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miiCnevs, SeuZlebelia. sabuTis aslisaTvis mtkicebulebis
mniSvnelobis miniWeba damokidebulia sasamarTlos Sexedulebaze.

amdenad, Cven ar CamovTviiT yvela im SemTxvevas, rasac kanoni

ukavSirebs mtkicebulebis miRebagamoTxovis procesualur
winapirobeb s. am SemTxvevaSi Cveni mizani iyo yuradReba
gagvemaxvilebina imaze, rom rodesac sakasacio sasamarTlo
amowmebs kasatoris miTiTebis safuZvelze mtkicebulebis miReba
gamoTxovis procesualuri winapirobeb is darRvevebs, ZiriTada d
yuradRebas amaxvilebs procesualur -samarTlebrivi  nor mebiT

gansazRvrul danawesebze. amdenad, am SemTxvevaSi saapelacio
sasamarTlos mier daSvebuli procesualuri  darRvevebis
Semowmebisas sakasacio sasamarTlo xelmZRvanelobs Semowmebis
procesualur -samarTlebrivi kriteriumebiT.

zemoaRniSnuliT, ra Tgma unda, ar am oiwureba Semowmebis
procesualur -samarTlebrivi  kriteriumebi, magram es is
aucilebeli winapirobebia, romlis gadawyvetis Semdeg

mosamarTles SeuZlia, imsjelos am mtkicebulebebis Semxebloba -
gankuTvnadobaze, gamokvleva -Sefasebaze. Sesabamisad, rodesac
sakasacio sasamarTloSi mxare uTiTebs procesualur darRvevebze,
mosamarTlem unda gamoikvlios, Tu ramdenad swori Sefaseba misca
saapelacio sasamarTlom procesualuri darRvevebis
zemoaRniSnul winapirobebs, romlebic dauSva pirveli instanciis

sasamarTlom, erT SemTxvevaSi, d a TviTon ramdenad daicva da
gaiTvaliswina miTiTebuli samarTlebrivi winapirobebi axali
mtkicebulebebis wardgenis SemTxvevaSi.

procesualur -samarTlebriv mxaresTan erTad daculi unda ignes
materialur -samarTlebrivi kriteriumebi raTa sabolood sworad
Sefasdes is informacia, romlis matarebelia es mtkicebuleba.
Amt ki cebul ebeB Tvisagba isaa, rom igi Seicavs
informacias mtkicebis saganSi Semavali iuridiuli faqtebis
SesaxX®bo.

Cveni mxriv davamatebT, rom mtkicebulebis Tviseba, romlis
meSveobiT SegviZlia  gavi goT informacia  sagmisaTvis
mniSvnelovan faqtobriv garemoebebze, gansazRvravs am
mtkicebulebis iuridiul mniSvnelobas. es exeba aramarto im
mtkicebulebebs, romlebiTac dasturdeba ZiriTadi saZiebeli

faqtebi 364 aramed, aseve, procesualur -samarTlebriv darRvevebsa c
(procesualuri danawesebis damrRvevi faqtebi).

333, qurdaze. sa mogalaqo sagmeTa ganxilva pirveli i nstanciis sasamarTloSi.
Tb., 2006., gv., 348

%4juridiul literaturaSi gavrcelebuli mosazrebis Tanaxmad samogalaqo

procesSi dadgenili unda ignes sami sx vadasxva xasiaTis, Sinaarsisa da Sedegis
mixedviT fagtebi: 1. faqtebi, romelsac ukavSirdeba, mxolod proce sualur
samarTlebrivi Sedegi; 2. faqtebi, romelsac ukavSirdeba materialur -

samarTlebrivi Sedegi, anu mTavari saZiebeli faqtebi; 3. mtkicebulebiTi
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4.3.3. mtkicebulebis ganxilvasTan dakavSirebuli zogierTi
Taviseburebani

materialur ~ -samarTlebrivi kriteriumebis gaTvaliswinebis
aucilebloba SeimCneva mitkicebiTi procesis mimdinareobisas,
kerZod, mtkicebule bebis dasaSvebobis, gankuTvnadobis,

gamokvlevisa da Sefasebis stadiebze.

upirveles  yovlisa, yuradReba gavamaxviloT  saapelacio
sasamarTlos im darRvevebze, romlebic exeba mtkicebulebaTa
gankuTvnadobas.

unda aRiniSnos, rom mtkicebulebis gankuTvnadobis marTe bulad
gadawyvetas gaaCnia arsebiTi mniSvneloba sagmis sworad
gadawyvetisaTvis. sssk -is 104 -e muxlis pirveli nawilis Tanaxmad,
sasamarTlo ar miiRebs, ar gamoiTxovs an sagmidan amoiRebs
mtkicebulebebs, romlebsac sagmisaTvis mniSvneloba ara aqvT.
amdenad, mtkicebulebaTa gankuTvnadoba niSnavs mtkic ebulebis
mniSvnelobis Sefasebas; imas, Tu ra gavlenas axdens es
mtkicebuleba sagmeze. magram amasTan erTad unda aRiniSnos, rom
mtkicebulebis gankuTvnadobis Sefasebis aucilebeli pirobas
warmoadgens mtkicebis sagnis swo rad gansazRvra (ix. $ 3.3). ra
Tgma unda, kanoniT gaTvaliswinebul moTxovnaTa dacviT pirveli

instanciis  sasamarTloSi  SesaZlebelia  mtkicebis  sagnis
koreqtireba 365 rac Sesabamisad aisaxeba mtkicebiT sagmianobaze.
imis gaTvaliswinebiT, rom mtkicebiTi stadiebi uSualo kavSirSia
sagmis ganxilvis stadiebTan, mtkicebulebis gankuTvnadobis, e.i.

misi sagmis mimarT mniSvnelobis Sefaseba, rogorc wesi, xdeba
sagmis momzadebis stadiaze, anu mtkicebis sagnis formirebis
sawyis etapze. gamonakliss SeiZleba warmoadgendes kano niT
gaTvaliswinebuli SemTxvevebi, romlebzec yuradRebas
gavamaxvilebT mogvianebiT .366

mtkicebis sagnis formireba (ix. $ 3.3) aqgti ar aris, aramed
procesia, romelsac axasiaTebs dinamikuroba. Sesabamisad,
mtkicebulebis sagmisadmi mniSvnelobis Sefaseba iwyeba s arCelis
sasamarTloSi aRZvris da Sesageblis wardgenis momentidan
(magaliTad, rodesac mosarCele (mopasuxe) urTavs sarCels
(Sesagebels) konkretul mtkicebulebebs) da grZeldeba sagmis
ganxilvis procesSi. sarCelis da Sesageblis wardgenis stadiaze

yovelTvis ar ar is advili imis garkveva, Tu ramdenad aris
dakavSirebuli sarCelTan erTad warmodgenili an mosarCelis Tu

fagtebi, romelTa meSveobiT xorcieldeba mTavari, anu gadawyvetilebisaTvis
mniSvnelovani faqtebis damtkiceba t dad astureba (aseve ix.  T. liluaSvili.
samogalaqo saproceso samarTali. Th. 2005w. gv. 376 .

Baseveix. R.1.t 4N jlsdzef € OO acOEdQ>y H Qf deisCyrsfok) BQLGE, i s, 872
30 5ssk -is 215 -e muxli, xolo saapelacio sasamarTloSi aseve 380 -eda 382-e
muxle bi
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mopasuxis Suamdgomlobis safuZvelze gamosaTxovi
mtkicebulebebi. amdenad, sssk -is 104-e muxli avaldebulebs
mosamarTles amoiRos sagmidan iseTi mtkicebulebebi , romlebic,
marTalia, man miiRo, magram maT ar gaaCnia mniSvneloba
sagmisaTvis, e.i. am mtkicebulebebiT ar dasturdeba mtkicebis
saganSi Semavali faqtebi.

unda ganvasxvaoT erTmaneTisagan mtkicebulebebis gankuTvnadoba
da utyuaroba (sarwmunoba). 367 mtkicebuleb is utyuarobaSi, anu
imaSi, Tu ramdenad SeuZlia mosamarTles , daujeros ama Tu im
mtkicebulebas, warmoadgens mtkicebiTi sagmianobis im stadias,
rodesac  xdeba mtkicebulebis gamokvleva. SeuZlebelia
mtkicebulebis gamokvleva Tu mosamarTle, upirveles yovlisa, ar
darwmundeba am mtkicebulebis sagmisadmi gankuTvnadobaSi. Tumca
agve unda aRvniSoT isic, rom gankuTvnadoba, gamokvle visa da
Sefasebis stadiebi cikl uri mogmedebebia. 368

amdenad, rogorc aRiniSna, saapelacio sasamarTlo erT
SemTxvevaSi afasebs pirveli instanciis sasamarTlos mier
mtkicebulebis gankuTvnadobis sakiTxis gadawyvetas, xolo meore
SemTxvevaSi TviTon wyvets mtkicebulebis gankuTvnadobis sakiTxs,
rodesac arsebobs saapelacio sasamarTloSi mtkicebulebaTa
wardgenis samarTlebrivi winapirobebi (ix. $4.3.2)).

amigad, mtkicebulebis Tviseba, romelic gamoixateba dasadgeni
fagtebis Sesaxeb informaciis arsebobaSi, gansazRvravs misi
sagmisaTvis mniSvnelobas. Sesabamisad, am mniSvnelobis garkveva

TavisTavad ukavSirdeba  materialur -samarTlebrivi normis
gamoyenebasa da ganmartebas.
iuridiul literaturaSi sxvadasxvagvarad ganmartaven

mtkicebulebebis gankuTvnadobas.

zogierTi avtori Tvlis, rom mtkicebulebebis gankuTvnadoba - es
aris sasamarTlo mtkicebulebebis niSnebi; sxvebi miiCneven, rom
mtkicebulebaTa gankuTvnadoba - es ar is mxolod da mxolod
mtkicebulebebis procesSi daSveba, radgan maTi gankuTvnadoba
sasamarTlom unda gadawyvitos maT uSualo gamokvlevamde. 369

am mxriv, unda aRiniSnos, rom es mosazrebebi calmxrivad
gansazRvraven  mtkicebulebaTa gankuTvnadobas, radgan am
Sexedule bebidan ar Cans kavSiri mtkicebulebebsa da faqtebs
Soris, romelTa dadgenis valdebuleba, upirveles vyovlisa,

akisria mosamarTles da ara - mxareebs. mtkicebulebaTa
gankuTvnadobis ganxilva SesaZleblobas aZlevs mosamarTles,

%77 liluaSvili. samogalaqo saproceso samarTali. Th . 2005w, gv. 238,
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Wy, 1. yJEktjjeo. [ Yodvldd MEzuHjBdyr i HBSCOLOIjdBMmlse/ / use jls
Miste. 15.8;t jRLdzd yj de$ 5. L MisOdetso dzj dzdj HisMistse jtedesmisd d fddz

Hid&ZO®B/ / vyjdz L OY. | Odz dzgj o sfyls sy dztstiveulidz dzd § j g ls j s O.

i) 2h defiEHsios dz j| HEC 019@8ls | Al o ©. [ .

15¢

19609.

I.



Seiswavlos am mtkicebulebebis operire bis specifika, sasamarTlo

procesis ganviTarebis yvela stadiaze. 370
mtkicebulebasa da faqts Soris aRniSnuli kavSiris dadgenis
gareSe rTulia warmovidginoT subsumirebis procesualuri

realizaciis Taviseburebebi.

SesaZlebeli a iTgvas, rom mitkicebuleb asa da faqgts Soris
kavSiris dadgena Tavis i SinaarsiT warmoadgens  sufsumciis  gziT
faqtobrivi garemoebebsa da samarTlis norm as So ris kavSiris
procesis praqtikul (procesualur) realizacia S.

materialur ~ -samarTlebrivi norma, romlis meSveobiT
ganisazRvreba  dasadgeni  faqtebi S wre da, Sesabamisad,
ganisazRvreba mtkicebis sagani, warmoadgens mtkicebulebebis
gankuTvnadobis ganxilvis erT -erT aucilebel winapirobas. meore

winapirobas warmoadgens is, rom sxvadasxva logikuri operaciiT
(amis Sesaxeb ix. mogvianebiT) unda dadgindes, Tu ramdenad Seswevs
unari am mtkicebulebas, daadginos mtkicebis saganSi Semavali

faqgti. 371

magram Cven ar unda Segvegmnas iseTi S TabeWdileba, rom TiTqos
mxareTa Soris davis momwesrigebeli materialur -samarTlebrivi
norma pirdapir da uSualod gansazRvravs mtkiceb ulebebis
mniSvnelobas. amasTan dakavSirebiT unda aRiniSnos, rom
gamosayenebeli materialur -samarTlebrivi norma gansazRvravs ara
sagmisaTvis gankuTvnil mtkicebulebaTa wres, aramed - sagmisaTvis
iuridiulad mniSvnelovan faqtobriv garemoebaTa wres 372 romlis

dada sturebisaTvis SeiZleba gamoyenebul ignes an nebismier
mtkicebulebaTa saSualeba an mxolod konkretuli maTgani. Tumca

isic unda aRiniSnos, rom samogalaqo kodeqsiT aseve mocemulia

iseTi materialur -samarTlebrivi normebi, romlebic pirdapir
uTiTeben mtkicebulebaT a saxeebze, magaliTad, miTiTebuli
kodegsis 624 -e muxlis mesame winadadebis Tanaxmad, sesxis zepiri
xelSekrulebis dros misi namdviloba ar SeiZleba dadgindes

mxolod mowmeTa CvenebebiT. amasTan mimarTebiT unda aRiniSnos,
rom sesxis xelSekruleba SeiZleba daido S rogorc zepirad, aseve
werilobiTi formiT. kanoni pirdapir ar iTvaliswinebs sasesxo
urTierTobebTan dakavSirebiT werilobiTi formis upiratesobas

zepir formasTan mimarTebiT. arapirdapir, magram upiratesoba
vliindeba imaSi, rom davis SemTxvevaSi sesxis zepiri
xelSekrulebis namdvilobis dadasturebisaTvis ar aris sakmarisi

mxolod mowmeTa Cvenebebi, aramed saWiroa sxva mtkicebulebebic,
romlebTac dadasturdeba msesxeblisaTvis gansazRvruli fuladi

Tanxis an sxva gvarovnuli nivTis gadacemis faqti. 373 amdenad, es

01 s . U te iz dadh UasLgO o) iE GriB99.B s 2P
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337 . ZlieriSvili . qonebis sakuTrebaSi gadacemis xelSekrulebaTa
samarTlebrivi buneba Tb. 2010.gv. 355



ar niSnavs imas, rom mowmeTa Cvenebas TiTqosda araviTari
mniSvneloba ara aqvs. 374 sesxis zepiri xelSekrulebis namdviloba
mowmeTa CvenebebTan erTad SeiZleba dadasturdes sxva iseTi
mtkicebulebebiT, rogoricaa, magaliTad, savalo xelwerili an

raime werilobiTi dokumentis wa rdgena, romliTac
dadasturebuli igneba valis arseboba. 375

amdenad, samoqgalago kodeqgsi SeiZleba aZlevdes garkveul
miTiTebebs  mtkicebulebis saxeobis gamoyeneba -argamoyenebis
Taobaze.

am mxriv metad sainteresoa da Cveni saproceso samarTlisaTvis
uCveuloa fran  gul samarTlebriv sivrceSi arsebuli mtkicebiTi

procesis adgili da roli. franguli mtkicebulebiTi Teoriis

mixedviT mtkicebulebaTa Sesaxeb momwesrigebeli normebi SeiZleba

Segvxvdes ara marto procesualur, aramed - materialur
samarTalSic.

magram am SemTxvevaSmniSvnelovani aris is, rom uSualod
mtkicebis sagmianobasTan dakavSirebuli urTierTobebi wesrig deba
saproceso samarTIiT. 376

erTi SexedviT rTuli meganizmi, romliTac uzrunvelyofilia
fagtebis damtkiceba, amave dros xasiaTdeba dinami kuri sistemiT,
romelSic mn iSvnelovani roli eTmoba materialur -samarTlebriv
mxares, e.d. erT SemTxvevaSi Cven winaSea materialur -
samarTlebrivi normebiT gansazRvruli mtkicebulebebi,
roml ebiTac dasturdeba konkretuli fagtebi, xolo meore
SemTxvevaSi - procesualur -samarTlebrivi normebi, r omlebic
gansazRvraven am mtkicebulebebis gamoyenebis Taviseburebebs
sasamarTloSi.

magaliTad, safrangeTis samoqalaqo kodegsis (Code civil) 1315
muxlis Tanaxmad , iman vinc iTxovs valdebulebis Sesrulebas :
unda daadasturos misi arseboba 377 meores mxriv, iman vinc

acxadebs, rom Tavisufalia valdebulebis Sesrulebisgan, unda
waradginos gadaxdis damadasturebeli mtkicebuleba, an/da
valdebulebis Sewyvetis mtkicebuleba. 378

agedan gamomdinare, sakiTxi imis Sesaxeb, Tu ramdenad konkretuli
mtkicebulebiT dgindeba sam arTlis normis safuzZvelze
gansazRvruli faqti, ganekuTvneba mosamarTlis Sinagani rwmenis
sakiTxs.

yuradReba gavamaxviloT zogierT im Taviseburebaze, romelic
exeba mtkicebulebaTa dasaSvebobas

374
375

ix . iqve. gv. 355

ix . iqve. gv. 357

37%\/incenJ., GuinchardS. Proc®lurecivile,  2liffon. ®aris, Dalloz, 2003 p. 78890;

"Cel ui qui r®clame | 6ex®cut(Cooecivida®18h5¢ obl i gation doit |
378 De la prevue des aghtions et de celle du payment. (Code civil, art. 1315)/Soc. 31 janv. 1962: Bull.

civ. 1V, nAl105
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mtkicebulebaTa dasaSvebobis ganxilva ukavSirdeba
mtkicebulebaTa kanoniT gaTvaliswinebuli sxvadasxva saSualebis
gamoyenebas (mxareTa (mesame pirTa) axsna-ganmartebebi, mowmeTa
Cvenebebi, werilobiTi Tu nivTieri mtkicebulebebi, eqspertizis

daskvna) 379

sasamarTlo pragtikam aCvena, rom zogierT  SemTxvevasSi

sasamarTloebis mier mtkicebulebaTa dasaSvebobis sakiTxis
gadawyvetisas ar aris gaTvaliswinebuli materialur -
samarTlebrivi mxareebi, rac  araswori gadawyvetilebis

(ganCinebis) gamotanis safuZveli xdeba.

procesualuri  TvalsazrisiT, arc erT  mtkicebulebaTa

saSualebas ar gaaCnia er TmaneTis mimarT upiratesi iuridiuli
mniSvneloba. kanoniT gaTvaliswinebul yvela mtkicebulebaTa
saSualebas gaaCnia maTi gamoyenebis Tanabari mniSvneloba. magram

es ar niSnavs imas, rom sagmisaTvis mniSvnelovani yvela faqtis

dadgena damokidebulia maTi arCevis survilze. am SemTxvevasSi
mtkicebulebaTa saSualebebis (saxeebis) arCeva ganpirobebuli am

faqtis dadgenisaTvis kanoniT gaTvaliswinebuli wesebis dacviT.

Aimt ki cebul ebaTa dasaSveboba i Tval i swinebs
mtkicebulebaTa saSualebebis gamoyenebaSi ama Tu im ga remoebaTa
dasadge®fad. o

amdenad, mtkicebulebebis saSualebebis (saxeebis) dasaSveboba

wydeba materialur  -samarTlebrivi normebiT mocemuli
nebarTvebiTa Tu akrZalvebis Sesabamisad. 381

amasTan erTad , unda ganvasxvaoT  SemTxvevebi, rodesac
materialuri samarTlidan pirdapir gamomdinareobs, Tu ra
mtkicebulebebi unda ignes gamoyenebuli am normiT mocemuli
fagtobrivi Semadgenlobis mimarT, an romeli - ara. magram xSiria
iseTi faqtobrivi SemTxvevebi, romlebic moiTxovs Sefasebas
gamosayenebel mtkicebulebaTa saSualebebis (s axeebis) arCevis
KuTxiT.

magaliTad, erT  -erT sagmeze sakasacio sasamarTlom aRniSna, rom

i S ni zi arebs kasatoris mosazrebas i masTan d
saapelacio sasamarTlom saTanadod ar Seafasa sagarTvelos

gonebis marTvis saministros 2002 wlis 26 dekembris #67 -3571/&

werili , ar gamoikvlia misi Sinaarsi sagmeSi arsebul sxva

mtkicebulebebTan erTobliobaSi da Semoifargla mxolod imaze
miTiTebiT, rom werili Sedgenilia konkursis Semdeg.
sakasacio palata Tvlis, rom konkretul SemTxvevaSi
saapelacio sasamarTlom ar Seafasa, rom werilis mixedviT 2000 -
2002 wlebSi ss ‘elegtrosistemis~ mier saxelmwifo qonebis

379 sagarTvelos samogalaqo saproceso kodegsis 102 -e muxlis me -2 nawili.
303, qurdaze. sagmogalagqo sagmeTa ganxilva pirveli instanciis sasamarTIoSi.

Tb., 2006., gv., 352
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marTvis saministrosTan SeTanxmebulia sazogadoebis balansze
ricxuli ori farTis (53,1 kv.m da 294 kv.m) ijariT gacemis sakiTxi.

sakasacio palata aseve iziarebs kas atoris miTiTebas
imasTan dakavSirebiT, rom saapelacio sasamarTlom ar Seafasa
saqarTvelos saxelmwifo qonebis marTvis saministrosadmi ss
“eleqtrosistemis ~ 05.08.02 #1798 werilsa da am werilze
saqarTvelos saxelmwifo qonebis marTvis saministros 06.08.2002
pasuxi.

amasTan dakavSirebiT sakasacio palata aRniSnavs, rom
zemoaRniSnuli  mtkicebulebebi mosarCele ss 'sagarTvelos
saxelmwifo eleqtrosistemis~ mier warmodgenili iyo jer kidev
pirvel i instanciis sasamarTloSi sarCelTan erTad. aRniSnuli
werilebis Sinaarsi exe ba sadavo farTis ijariT gacemis Sesaxeb
saministros damokidebulebas, rac ar Seafasa saapelacio
sasamarTlom. amrigad, zemoaRniSnuli werilebis SefasebiT,
sagmeSi arsebuli sxva mtkicebulebebTan erTobliobaSi (sssk -is
105e muxlis moTxovnaTa dacviT) saapelacio sasamarTlom unda
daadginos auqcionis Catarebamde hqgonda Tu ara gacemuli
saxelmwifo gonebis marTvis saministros, rogorc saxelmwifo
warmomadgenels sazogadoebaSi (partniori) , konkursis wesiT
jjariT gonebis gacemis Sesaxeb Tanxmoba, aseve aRniSnuli
werilebi xo m ar SeiZleba miuTiTebdes saxelmwifos (partnioris)
Semdgom Tanxmobaze (mowonebaze) sagarTvelos samogalaqo
kodegsis101 -e mux|l i s Ta&%axmad. o

amdenad, mtkicebulebaTa dasaSvebobis sworad gadawyvetisaTvis
aucilebelia mtkicebis saganSi Semavali faqtebis difer encireba
momwesrigebeli urTierTobisaTvis kanoniT dadgenili wesis

mixedviT. mtkicebulebaTa dasaSvebobis sakiTxis procesualuri

danawesi mocemulia sssk -is 102 -e muxlis me -3 nawiliT, romlis
Sesabamisad sagmis garemoebebi, romlebic kanonis Tanaxmad unda
dadastu rdes garkveuli saxis mtkicebulebebiT, ar SeiZleba
dadasturdes sxva saxis mtkicebulebebiT.

magram sasamarTlo praqtikaSi xSiria SemTxvevebi, rodesac
miTiTebul procesualur normas sasamarTlo ise iyenebs, rom ar
aris gaTvaliswinebuli am normis gamoyenebis mater jalur -
samarTlebrivi Sinaarsi.

magaliTad , erT -erT sagmeze sakasacio palatam ganmarta, rom
konkretul SemTxvevaSi mxareTa Soris davas iwvevs sastumrod
(gagiravebis) Sesaxeb xelSekrulebis arseboba, damgiraveblebis
raodenoba, giravnobis Rirebuleba, giravnobis xangrZlivoba (anu
xelSekruleba grZeldeboda erTi wlis manZilze Seuwyvetlad , Tu
garkveuli periodebiT da amasTan , sabolood ra Tanxis mogeba
miiRo od .-any.
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AaRnNni Snul i furidiuli fagqgtebis Sef aseba
SesaZleblobas, rom ga  movitan oT daskvna samar Tlebrivi
urTierTobis monawileTa ufleba -valdebulebebis Sesaxeb, magram
mxolod mtkicebulebaTa SefasebiT, romliTac dgindeba es
iuridiuli faqtebi, SesaZlebelia swori warmodgena Segvegmnas
miTiTebul  faqtebze.

saapelacio sasamarTlos gadawyvetilebaSi aseve aRniSnulia,
rom A asd mier sastumrod erTi wlis manZilze binis oTx
ucxoelze 60 aSS dolarad gaqgiravebis faqti ar SeiZleba
dadasturdes mowmeTa CvenebebiT, vinaidan es garemoeba, kanonis
Tanaxmad, unda dadasturdes garkveuli werilobiTi
mtkicebulebiT.

amasTa dakavSirebiT, sakasacio palata ar iziarebs saapelacio
sasamarTlos zemoaRniSnul mosazrebas da ganmartavs, rom es
garemoebebi SeiZleba dadasturdes mowmeTa CvenebebiT. kerZod,
konkretul SemTxvevaSi binis sastumrod gamoyenebis Sedegad
warmoSobil urTierTobebz e vrceldeba giravnobis instituti.
samoqalaqo  kodeqgsis 531 -e muxlis Tanaxmad, giravnobis
xelSekrulebiT gamgqiravebeli movalea , damgiravebels
sargeblobaSi gadasces nivTi gansazRvruli vadiT. damgiravebeli
movalea , gamgiravebels gadauxados daTgmuli gira. kanoni T ar
aris gansazRvruli giravnobis xelSekrulebis forma . amdenad,
saqarTvelos samogalaqo kodegsis 69 -e muxlis pirveli da me -2
nawilebis Tanaxmad, SesaZlebelia misi dadeba rogorc zepirad,
ise, werilobiT. gansaxilveli normis safuZvelze mxareTa nebazea
damokide buli konkretuli samarTlebrivi urTierTobis warmoSoba
daukavSiron werilobiT Tu zepir garigebas.

e.i. aRniSnuli samarTlebrivi urTierTobebis warmoSobisaTvis
ar aris aucilebeli garigebis werilobiT dadeba da misi
daucveloba ar iwvevs garigebis baTilad cnobas . anu konkretul
SemTxvevaSi materialur ~ -samarTlebrivi normiT ar aris
gaTvaliswinebuli mxolod werilobiTi xelSekrulebis arseboba,
romlis  dadasturebac  SesaZlebeli  igneboda  garkveuli
werilobiTi mtkicebulebebiT (sagarTvelos samoqgalago saproceso
kodeqgsis 102 -e muxlis me -3 nawili). im SemTxvevaSi , Tu materialur -
samarTlebrivi normiT konkretuli urTierTobis
mowesrig ebisaTvis gaTvaliswinebulia garigebis zepiri forma (Tu
sxva ram ar aris dadgenili kanoniT), am garigebis arseboba
SeiZleba dadasturdes mowmeTa CvenebebiT. amrigad, sakasacio
palatas miaCnia, rom saapelacio sasamarTlos unda Seefasebina

C

saqmesSi arsebul i mowmeTa Cv e n e-H enkei da gamo

gonebidan mi Rebuli sareblis odenoba. o
zemoaRniSnuli magaliTi migviTiTebs iseT SemTxvevebze, rodesac

kanoniT pirdap ir ar ganisazRvreba gamosayenebeli
mtkicebulebebis esa Tu is saSualeba, magram am SemTxvevaSi
giravnobis institutis analizi gvaZlevs imis SesaZleblobas, rom
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miviRoT daskvnebi mtkicebulebaTa saSualebebis gamoyenebis
Sesaxeb.

moviyvanoT magaliTi, rodesac ma terialur -samarTlebrivi norma
gansazRvravs mtkicebulebis formasa da Sinaarss.

kerZod, erT -erT sagmeze sakasacio palatam ganmarta, rom:
‘rkinigziT tvirTis gadazidvis wesebis~ 433 -e muxlis pirvel
nawilis meore winadadebis ‘b~, ‘g~, ‘e~ da ‘I~ (romlebSic
nmTiTebulia  vagonebis  dayovnebis  sxvadasxva  garemoeb a)

gvepunqtebis Tanaxmad, saerTo formis aqtiT dasturdeba am

muxliT  mocemuli iuridiuli mniSvnelobis iseTi faqtebi,

rogoricaa  daniSnulebis sadgurSi vagonebis dayovneba

tvirTmimRebis an misasvleli liandagiT m osargeblis mizeziT,

datvirTuli vagonebis dayovneba Sualedur sadgurSi imis gamo,

rom tvirTmimRebis an misasvleli liandagiT mflobelis mizeziT

ver iReben momijnave sadgurebi an momijnave sadgurs ar gaaCnia

vagonebis dagrovebisaTvis saWiro teqnikuri aRWurvilob a;

tvirTmimRebis an  tvirTgamgzavnis mier Tavisi vagonebis

(konteinerebis) miRebis dayovneba; tvirTis dayovneba svlis gzaze.
aRniSnuli normis gamoyenebis winapirobas warmoadgens

saqarTvelos sarkinigzo kodegsis 52 -e muxlis pirveli nawili,

romlis Tan axmad, garemoebebi, romlebic sarkinigzo mimosvlis

monawileTa pasuxismgeblobis safuZvels warmoadgens, dasturdeba

komerciuli, teqnikuri da saerTo formis aqtebiT. amave muxlis

mel5 nawilis Tanaxmad, saerTo formis aqtebi unda Sedges

Arkinigzi T tvirVis wadabidfi Sesabamisad.

es ki  miuTiTebs imaze, rom zemoaRniSnuli fagtobrivi
garemoebebis dadastureba SesaZlebelia saerTo formis aqtebis
meSveobiT, romelic warmoadgens sagarTvelos sarkinigzo
kodeqsi T da mi s safuzZvel ze ArkinigziT
wesebi TA gaTvaliswinebul mt ki cebul ebas.
aRniSnulis zogadi danawesi mocemulia saqgarTvelos
samogqalaqo saproceso kodegsis 102 -e muxlis me -3 nawiliT, romlis
mixedviT : “sagmis garemoebebi, roml ebic kanonis Tanaxmad unda
dadasturdes garkveuli saxis mtkicebule bebiT, ar SeiZleba
dadasturdes sxva saxis mtkicebulebebiT~.
aRniSnuli mtkicebulebebis Sefasebisas mniSvneloba eniWeba
am dokumentebis Sedgenis wess, romlis drosac kanoniT
gaTvaliswinebuli sxva rekvizitebTan erTad unda mi eTiTos
konkretul SemTxvevaSi S ps ‘Celen enerji limited saqarTvelos~

t

Vv

vagonebi s (cisternebis) dayovnebis mi zezebi

gadazidvi s w e ® erbuxlis fpirveld hdwilis Tanaxmad,
saerTo formis aqtSi unda aRiniSnos misi Sedgenis safuZveli,

xolo amave muxlis me -3 nawilis Tana xmad, Tu gadazidva svlis
gzaze iseTi safuzvliT igna SeCerebuli, rac, am wesebis mixedviT,
gamoiwvevs tvirTis mitanis vadis Sesabamis gaxangrZlivebas, maSin
saerTo formis aqtSi aRiniSneba vagonebis (konteinerebis)
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dayovnebis mizezi da xangrZlivoba. amave we sebis 440 -e muxlis
pirveli nawilis "a~ gqvepungtis Tanaxmad, saerTo formis aqtSi,
romlis safuZvelzec gadaixdeba rkinigzis vagonebiT
(konteinerebiT) sargeblobis safasuri _  aRiniSneba vagonis
(konteineris) dayovnebis mizezi, misi nomrebi, dayovnebis dawyebisa
da damTavrebis, agreTve, dayovnebis faqtobrivi dro.

sakasacio palata ganmartavs, rom aRniSnuli dokumenti
warmoadgens iuridiuli pasuxismgeblobis gansazRvris kriteriums
(Arkinigzi T tvirTis g ad a zel duxlis pirvelwe sebi si 414
nawili), amdenad , amdokumentis Sedgenis dros daculi unda ignes
zemoaRniSnuli danawesebi imisaTvis, rom ganisazRvros iuridiuli
pasuxismgeblobis dakisrebis obieqturi da subieqturi
faqgtor@&bi .o

yuradReba gavamaxviloT mtkicebulebaTa gamokvievisa da
Sefasebis zogierT Tavisebureb aze.

mtkicebulebaTa gamokvleva da Sefaseba, rogorc Cven migvaCnia,
warmoadgens erTian process. xSirad iuridiul literaturaSi

mtkicebulebaTa gamokvleva da Sefaseba cal -calke aris
ganxiluli. Cven migvaCnia, rom maTi dayofa SesaZlebelia mxolod

pirobiTad, imis aTvis, rom gamoikveTos erT SemTxvevaSi -

mtkicebulebis kvleva, xolo meore SemTxvevaSi - mtkicebulebis
kvlevis Sedegebi. agedan gamomdinare, Cvenis azrnT,
mtkicebulebaTa Sefasebas gaaCnia viwro da farTo gageba. farTo
gagebiT mtkicebulebis Sefasebas adgili a gvs mtkicebiTi
sagmianobis nebismier  stadiaze, rogorc mtkicebulebis
gankuTvnadobis, dasaSvebobis, aseve - misi gamokvlevis dros.

viwro gagebiT mtkicebulebaTa SefasebaSi unda moviazroT
mtkicebulebis gamokvlevis Sedegi, rodesac sabolood xdeba
dasadgen faqtTa n dakavSirebiT mtkicebulebis safuzZvelze
garkveuli daskvnebis gakeTeba; rodesac arsebobs am daskvnebis
gasakeTeblad rogorc samarTlebrivi, aseve - logikuri
winapirobebi.

magram, miuxedavad aRniSnulisa, mtkicebulebis sruli Sefaseba

(viwro gagebiT) SesaZlebel ia mxolod sasamarTlo sxdomaze maTi

yovelmxrivi, sruli da obieqturi ganxilvis gziT, xolo

daskvniTi Sefasebas aZlevs mosamarTle saTaTbiro oTaxSi.

amdenad, cneba fiSefasebao I Rebs dinamikur xa
garkveul samarTlebriv da logikur midgomebs. Sesa bamisad,

samarTlebrivi da logikuri Sefasebebis erToblioba, romelic

SesaZlebelia ganxorcieldes sasamarTlos mTavar sxdomaze sagmis

arsebiTi  ganxilvis dros, SesaZlebelia  mtkicebulebaTa

gamokvlevis gziT.
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mtkicebis ~ zemoaRniSnuli elementebi metad Taviseburi el fers
iZenen sakasacio sasamarTloSi. ra Tgma unda, sakasacio
sasamarTlo ar ikvlevs mtkicebulebebs, ar adgens fagtebs da a.S.

magram mas mainc gaaCnia garkveuli Sexeba mtkicebulebebTan.
amdenad, ismis kiTxva: Tu sakasacio sasamarTlo ar aris faqtis
sasamarTlo , maSin rogor amowmebs igi procesualur darRvevebs.

es darRvevebi xom uSualo kavSirSia fagtebTan ?

migvaCnia, rom zustad am kiTxvaSi moiazreba pasuxic, romelic
gvaZlevs SesaZleblobas, davinaxoT sakasacio sasamarTlos

faqgtobriv garemoebebTan Sexebis wertili, masTan yvelaze mWidro
kavSiri.

mtkicebulebebis gankuTvnadoba  -dasaSvebobis Sefaseba, SeiZleba
iTgvas, rom  warmoadgens  kvalifikaciis  nairsaxeobas. 385
mtkicebulebebis gankuTvnadoba  -dasaSvebobis Sefasebisas,

TiTgosda, sasamarTlo adgens ormag kvalifikacias: erT
SemTxvevaSi materialur  -samarTlebrivs, Semdeg _ procesualur -
samarTlebrivs. 38  jer sasamarTlo amowmebs  materialur
samarTalurTierTobas, Tu ra fagtebi udevs mas safuZvlad,

Semdeg ki axorcielebs sxva sibrtyeSi arsebuli garemoebebis
kvalifikacias _ mtkicebulebebs _ ramdenad ukavSirdebian isini
gansaxilvel sakiTxs da ramdenad dasaSvebi arian. mniSvnelovani

aris is, rom mitkicebulebebi atareben informacias faqgtebis

Sesaxeb, magram TviTon ar warmoadgenen fagtebs. 387

rogorc davinaxeT, procesualur -samarTlebrivi normis dar Rveva
aris faqgti, romelsac gaaCnia sxvadasxva Sinaarsi imisda mixedviT,

Tu ra procesualur -samarTlebrivi urTierTobis momwesrigebel

norma igna darRveuli. agedan gamomdinare, Cven vnaxeT, rom
procesualur -samarTlebrivi darRvevebis Semowmebisas
mxedvelobaSi un da ignes miRebuli rogorc procesualur -
samarTlebrivi, aseve - materialur  -samarTlebrivi danawesebi.
amasTan erTad gaTvaliswinebul unda ignes rogorc sagmis
warmoebis calkeuli stadiebi (etapebi), sasamarTloTa
instanciurobis  Taviseburebebi, aseve - calkeul sagme Ta
sasamarTlo warmoebis saxeebi da a.S.

zemoaRniSnuli analizi Cven gvaZlevs SesaZleblobas, gamovyoT es

procesualur -samarTlebrivi  darRvevebi (fagtebi), rogorc
sakasacio sasamarTlos mier Semowmebis erT -erT i obieqti
amisaTvis, upirveles yovlisa, unda gaver kveT imaSi, Tu ra

Semxebloba gaaCnia sakasacio sasamarTlos saZiebel, ZiriTadi
faqtebis damdgen mtkicebulebebTan.

o [ [fYtdie. [yidbuyd | fHodmSdsd of tastap) dnifu@drzs & §asody)
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unda aRiniSnos, rom sakasacio sasamarTlo TviTon ar ikvlevs
mtkicebulebebs, igi ikvlevs saapelacio sasamarTlos mier
mtkicebulebaTa Sefasebebis marTebulebas. magram unda mieTiTos,
rom procesualur -samarTlebrivi darRveva, rogorc faqti, sxva
araferia, Tu ara saapelacio sasamarTlos mier sagmisaTvis
mniSvnelovani faqtis dadgenis samarTlebrivi da logikuri

wesebis darRveva, rac, Sesabamisad, aisaxeba sa  apelacio
sasamarTlos SefasebebSi, motivaciaSi. anu sxva sityvebiT rom
vTqgvaT, rodesac saapelacio sasamarTlo mtkicebulebebs aZlevs
araswor Sefasebas. amdenad, sakasacio sasamarTlos uwevs
NfnSefasebis Sefaseba. o

magaliTad, k. balakini aRniSnavs, rom safrangeT is samoqgalaqo
saproceso kodeqsis Tanaxmad, kasatoris mosazrebebis ganxilvamde
sakasacio sasamarTlom unda ganixilos faqtisa da samarTlis

sakiTxTa gamijvna.  L.IH-2Mnuxlis Tanaxmad, safrangeTis sakasacio
sasamarTlo ar akontrolebs gasaCivrebuli gadawyvetilebis

motivebs, romlebic exeba faqtebs, amave dros is srulad
akontrolebs samarTlebriv motivebs. 388 Jak bore aRniSnavs, rom
sakasacio sasamarTlo mkacrad ar icavs am wess, romelsac
ganmartavs garkveuli TaviseburebebiT. Tavisi kompetenciis
gansazRvris umniSvnelovane si funqgciis gamoyenebiT, umaRlesma
sasamarTlo instanciam  Tavisi uflebamosileba gardagmna
samarTlebrivi politikis ganxorcielebis instrumentad. droTa

ganmavlobaSi sasamarTlo xan aviwroebs, xan zrdis mis mier

ganxorcielebuli kontrolis farglebs. amitom dRes sa kasacio
sasamarTlo sagmis ganxilvisas axorcielebs ara marto
samarTlebrivi sakiTxebis kontrols, aramed - motivebis
kontrols, anu axorcielebs motivaciaze mini malur kontrols
(cont? le minimum de la rotivation); 382 romlis gareSe samarTlebriv
motivebze kontrol i igneboda araefeqturi da iluzoruli. 390

upirveles yovlisa, sasamarTlo amowmebs gasaCivrebul
gadawyvetilebaSi motivebis arsebobas, romlis safuZvelze sagme

arsebiTad igna gadawyvetili, rac, TavisTavad, garkveulwilad
warmoadgens sagmis faqtobriv mxareze kontrol s. amis Semdeg,
kasatoris moTxovnis Sesabamisad, sasamarTlo rwmundeba, Tu
ramdenad naTelia gasaCivrebul gadawyvetilebaSi faqtis mtkiceba

da Sefaseba ( corstatations et appreciations de ¥agfuZneba Tu ara isini
mtkicebulebebs, Tu mxolod - mosazrebebs, sa kamarisi aris Tu ara

isini konkretuli situaciis samarTlebrivi kvalifikaciisaTvis. 391

amdenad, cxadia erTi ram: gasaCivrebuli gadawyvetilebis
samarTlebrivi mxaris Semowmebisas sakasacio sasamarTlo exeba
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faqgtobriv motivacias, rac, upirveles yovlisa, niSnavs ara marto
imas, Tu ra faqgtebi miiCnia sasamarTlom dadgenilad, aramed
imasac, Tu rogor daadgina sasamarTlom es faqtebi da rogor
asabuTebs Tavis gadawyvetilebas.

rogorc ukve aRvniSneT, mtkicebulebsa da faqts Soris kavSiris
dadgena Tavis i SinaarsiT warmoadg ens subsumciis gziT faqtobriv
garemoebebsa da samarTlis norm as So ris kavSiris procesis

praqtikul (procesualur) realizacia S.

zustad am  procesis pragtikuli (procesualuri) realizacii s
Semowmebis Taviseburebebs vexebiT, rodesac vixilavT sakasacio
sasamarTlos mier  procesualur -samarTlebrivi  darRvevebis

Semowmebis Taviseburebebs .

magram imisaTvis, rom zustad davaxasiaToT, Tu ras niSnavs
NnSefasebis Sefasebabo, unda gamovkveToT proce
zogierTi mxare, rogorc sakasacio sasamarTlos Semowmebis
obieqti . magaliTad, ruseTSi gamocemul iuridiul literaturaSi

gvxvdeba mosazrebebi, romelTa Tanaxmad, sakasacio sasamarTloebi

(aseve saapelacio sasamarTloebi, rodesac isini amowmeben pirveli

instanciis  mier  mtkicebulebaTa  Sefasebis  kanonierebas)
axorcielebs mtkiceb ulebebis sakontrolo Sefasebas. 392
aRniSnuli mosazrebidan =~ gamomdinareobs, rom  sakasacio
sasamarTlosac uxdeba mtkicebulebebis Semowmeba, raTa Seamowmos
gasaCivrebuli gadawyvetilebis gamomtani sasamarTlos mier
gakeTebuli Sefasebebi. unda aRiniSnos, rom miTiTebu li mosazreba

ar ukavSirdeba mxolod im Taviseburebebs, romlebic axasiaTebs

ruseTis sakasacio modelis im mxareebs, riTac igi gansxvavdeba

garTuli sakasacio sasamarTlosagan (ix. $ 1.1.). am mosazrebis
avtorebi Tvlian, rom gasaCivrebuli gadawyvetilebis

samarTl ebrivi mxaris Semowmebisas sakasacio sasamarTlom unda
gadaamowos mtkicebulebaTa Sefaseba, risTvisac TviTon afasebs

maT. Tumca, unda aRiniSnos, rom 1995 wlis 27 oqtombris
federaluri kanonis Tanaxmad, mtkicebulebebis sakontrolo

Sefasebis funqgcia sakasacio sa samarTloebSi gaizarda, romlis
mixedviT, isini axorcieleben saapelacio sasamarTloebisaTvis
damaxasiaTebel uflebamosilebas axali mtkicebulebebis miRebiTa

da maTi SefasebiT. 393

safrangeTis  iuridiul literaturaSi  miTiTebulia, rom
samarTlisa da faqtis sakiTxebze kontrolis gamijvnis mizniT
safrangeTis sakasacio sasamarTlos SeuZlia ganaxorcielos
kontroli gasaCivrebuli gadawyvetilebis motivaciaze, rac
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warmoadgens fagtis, rogorc dasabuTebisa da Sefasebis
erTobliobis sagans. 394 am SemTxvevaSi safrangeTis samogalago
sapr oceso kodeqgsis mixedviT, sakasacio sasamarTlos mier
motivaciaze ganxorcielebuli  minimaluri  kontroli  aris

gasaCivrebuli gadawyvetilebis gamomtani sasamarTlos mier
dasabuTebasa da Sefasebebze kontroli, rac niSnavs imas, rom
fagtebis gareSe sasamarTlo ver Sea mowmebs gasaCivrebuli
gadawyvetilebis samarTlebriv mxares.

amdenad Cvens interess iwvevs sakiTxi imis Sesaxeb, Tu rogor
axorcielebs procesualuri darRvevebis Semowmebas garTuli
sakasacio sasamarTlo. kasatoris mier procesualur darRvevaze
miTiTebis SemTxve vaSi Tavidan xom ar afasebs saapelacio
sasamarTlos mier erTxel ukve gamokvleul da Sefasebul
mtkicebulebebs, anu ax dens Tu ara sakasacio sasamarTlo
mt ki cebul ebebi s fisakontrol o Semowmebaso.

unda aRiniSnos, rom mtkicebiT procesSi daSvebul procesualur

darRvev ebs, romlebic ukavSirdeba mtkicebulebaTa arSefasebas an
arasaTanadod Sefasebas (magaliTad, miiRo is mtkicebuleba,
romelic ar unda mieRo an ar miiRo is mtkicebuleba, romelic

unda mieRo, arasaTanadod Seafasa an ar Seafasa esa Tu is
mtkicebuleba da a.S.), rog orc ukve aRiniSna, mniSvneloba eniWeba
mxolod im SemTxvevaSi, Tu am darRvevebis Sedegad araswori
gadawyvetileba igna gamotanili. 395 magram imisaTvis, rom sakasacio
sasamarTlom Seamowmos SeeZlo Tu ara am procesualur darRvevas
gamoewvia araswori gadawyvetilebi s gamotana, aucilebelia
mxedvelobaSi ignes miRebuli is  winapirobebi, romlebic
warmoadgenen gadawyvetilebiT gaTvaliswinebuli Sedegis
(sarezolucio nawilis) safuzZvels (motivacias). amdenad, am
procesualuri darRvevebis Semowmebis SemTxvevaSi sasamarTlo
mxedvel obaSi iRebs gadawyvetilebis samarTlebriv dasabuTebas.

rogorc ukve aRiniSna , procesualuri darRvevebis Semowmebis as
mxedvelobaSi miiReba erT  SemTxvevaSi - procesualur -
samarTlebrivi da materialur  -samarTlebrivi kriteriumebi , ol o

meore SemTxvevaSi - logikisw  esebi.

procesualuri darRvevebis Semowmebisas sakasacio sasamarTlos
faqtobrivad uwevs sapirispiro gzis gavla, rodesac mis winaSea
saapelacio sasamarTlos Sefasebis konstatacia, rac warmoadgens
sakasacio sasamarTlos Semowmebis aTvliT wertils. aRniSnuli

gzis gavla uwevs aseve saapelacio sasamarTlos im SemTxvevasSi,
rodesac is amowmebs pirveli instanciis sasamarTlos mier
gamokvleul da Sefasebul mtkicebulebebs. amasTan erTad
aRsaniSnavia isic, rom, gansxvavebiT saapelacio instanciis

394 ). Bor® La cassatioren mati re civile. Paris. 1997. Ppartie. p. 897.
3% saqarTvelos samogqalaqo saproceso kodegsis 393 -e muxlis me -3 nawili
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sasamarTlosagan da, miT umete s, pirveli instanciis
sasamarTlosagan, rodesac gamonaklis SemTxvevaSi SesaZlebelia

faqtis uSualo aRgma (magaliTad, adgilze daTvaliereba, nivTieri

mtkicebulebebis daTvaliereba da a.S.), sakasacio sasamarTloSi

ZiriTadi, saZiebeli fagtebis dadgenis procesis S emowmeba
SesaZlebelia mxolod sinamdvilis gaSualebuli  asaxviT.

sinamdvilis gaSualebuli asaxva sakasacio sasamarTloSi

gulisxmobs ara ZiriTadi, saZiebeli fa gtebis dam dgeni
mtkicebulebis Sefasebas, aramed - saapelacio sasamarTlos mier

am mitkicebulebis Sefaseba sTan (farTo gagebiT) dakavSirebuli
samarTlebrivi Tu logikuri wesebis darRvevis a r seboba-

ararsebobis Semowmebas.

aRniSnuli procesis Semowmebisas, erT SemTxvevaSi (rogorc Cven
ukve vnaxeT) sakasacio sasamarTlos Sexeba agvs mxolod

samarTlis sakiTxTan ( mtkice bulebis miReba -gamoTxovis
procesualuri winapirobebis Semowmebisas), magram, rodesac igi
amowmebs, Tu saapelacio sasamarTlom ramdenad sworad

gamoikvlia da Seafasa mtkicebulebi, sakasacio sasamarTlo exeba
mtkicebulebasa da faqts Soris kavSiris  gansazRvris
narTebulebas, ra drosac gasaTvaliswinebelia ara marto
procesualuri, aramed - materialur  -samarTlebrivi danawesebi da
logikiT  mocemuli kanonzomierebebi. amdenad, am kavSiris
ganxilva SeuZlebelia faqtebTan Sexebis gareSe. Jak bore
aRniSnavs, rom samarTali moiT xovs faqgtis saWiroebas, xolo
fagti _ samarTlis: nebismieri kanoni awesrigebs faqtobriv
SemTxvevasi%

agedan gamomdinare, unda aRiniSnos, rom sakasacio sasamarTlos

mier procesualur -samarTlebrivi darRvevebis Semowmeba aisaxeba
samarTlebrivi Semowmebis erTian konteqstSi da aranairad ar
SeiZleba iTgvas, rom, magaliTad, rodesac sakasacio sasamarTlo
amowmebs saapelacio sasamarTlos mier mtkicebulebis gamokvleva -
SefasebasTan dakavSirebul darRvevebs, arasworad Sefasebis
Semowmeba aris gamonaklisi im saerTo wesidan, rasac hqvia
samarTlebrivi mxaris Semowmeba.

samarTlebrivi mxaris srulyofii Semowmeba SesaZlebelia

mxolod faqtobrivi garemoebebis zustad gansazRvris SemTxvevaSi.

misi gansazRvris kriteriums warmoadgens sadavo urTierTobis
momwesrigebeli  materialur -samarTl ebrivi norma, xolo am
normiT gansazRvruli fagtobrivi Semadgenlobis realizacia ki

mtkicebiTi sagmianobaSi xorcieldeba garkveuli mtkicebulebebiT.

agedan gamomdinare, SesaZlebelia iTqvas, rom sakasacio
sasamarTlom imisaTvis, rom Seafasos procesualuri darRvevi S
arseboba, faqtobrivad unda gaiaros rTuli gza _ materialur -

3. Bor ®. La maidls Rarisl99d. 2partie pn89T i
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samarTlebrivi normis gamoyeneba -ganmartebidan da faqtobrivi
garemoebebis gansazRvridan maTi realizaciis Semowmebamde.

aRniSnulis gaTvaliswinebiT, SesaZlebelia iTqvas, rom Cven
mivuaxlovdiT erT -er T mniSvnelovan sakiTxs, Tu konkretulad
ras ikvlevs sakasacio sasamarTlo, rodesac kasatori uTiTebs
procesualur darRvevebze, sagmisaTvis mniSvnelovani faqtobrivi

garemoebis damdgen mtkicebulebas , Tu mtkicebiT (dasabuTebis)
process.

rodesac  vsaubrobT mtkiceb ulebaTa Sefasebaze, uneblieT
yuradReba gadagvaq vs uSualod mtkicebulebaze. agedan

gamomdinare, rodesac iuridiul literaturaSi, mtkicebulebaTa

Sefasebis sakiTxebi ixileba, sakmaod did dros uTmoben
mtkicebulebis ganmartebebs, misi samarTlebrivi da logikuri

mxaeebis ganxilviT, rogorc sasamarTlo ganxilvis sagans.
Sesabamisad, mtkicebulebaTa ganmartebisas yuradReba maxvildeba
garegan da Sinagan aspeqtebze, romelTa amoxsniT ganisazRvreba
mtkicebulebaTa logikuri Sinaarsi da samarTlebrivi
kriteriumebi. yovelive es u davod aucilebelia imisaTvis, rom
zogadi warmodgena Segvegmnas mtkicebulebis institutze. 397
Sesabamisad, cxadi xdeba, rom kanoniT dadgenil mtkicebulebaTa
saSualebebiT (saxeebi T) xorcieldeba am mitkicebulebebSi
arsebuli faqtobrivi informaciis miReba da kvleva kanoniT
gansazRvruli wesebis dacviT da logikuri operaciebis
Sesabamisad, sadavo urTierTobis momwesrigebeli samarTlis
normis safuZvelze gansazRvruli faqtobri vi Semadgenlobis
dadgena.

magram miuxedavad amisa, Cven vfiqrobT, rom mtkicebulebaTa
Sefasebis da m asTan dakavSirebuli darRvevebis sruli suraTis
warmodgenisaTvis ar aris sakmarisi mtkicebulebis institutis
moqceva statikur formebSi. mtkicebuleba, rogorc mtkicebiTi
sagmianobis instrumenti, aRWurvilia unikaluri funqciiT, rac
gamoixateba faqtis dasabuTebis unarSi. rogorc wesi, faqtis
dasabuTebaSi  monawileobs  dapirispirebul  mxareTa  mier
warmodgenili sxvadasxva mtkicebuleba, romelTa erToblivi
ganxilvis Sedegad SesaZlebelia miviRoT swori warmodgena
faqtobriv situaciaze.

amdenad, rodesac arsebobs kasatoris Ses abamisi miTiTebebi  (ix. $
4.3.1.) saapelacio sasamarTlos mier daSvebul procesualur
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darRvevebze, sakasacio sasamarTlos faqgtobrivad uxdeba
aRniSnuli miTiTebebis farglebSi, am darRvevebis ramdenime
mimarTulebiT Semowmeba. pirveli, rogorc aR vniSneT, es aris
pr ocesualur -samarTlebrivi mxare, romlis dros unda Semowmdes ,
Tu ramdenad sworad daicva sasamarTl om maTi miReba-gamoTxovis
winapirobebi; meore, ramdenad sworad Seafasa maTi gankuTvnadoba -
dasaSveboba; mesame,ramdenad marTebulad asabuTebs saapelacio
sasamarTlo am mtkicebulebiT faqgtobriv situacias; meoTxe,
ramdenad swori daskvnebi miiRes Sefasebis Sedegad da, bolos,
ramdenad mohyva am darRvevebs araswori gadawyvetilebis gamotana.
zustad rom am procesis Semowmeba pirdapir kavSirSia iuridiul

SedegTan, romelic dadg enilia saapelacio sasamarTlos mier.
sssk-is 393-e muxlis me -3 nawilis Tanaxmad, procesualur
darRvevas ar mohyveba gasaCivrebuli gadawyvetilebis gaugmeba, Tu

is ar warmoadgens araswori gadawyvetilebis gamotanis safuzvels.

zustad es danawesi gansazRvravs sak asacio sasamarTlos mier
procesualuri darRvevebis Semowmebis Sinaarss. agedan
gamomdinare, procesualuri darRvevebis Semowmebisas sakasacio
sasamarTlos erT  -erT mTavar amocanas warmoadgens imis garkveva
Tu am darRvevas ramdenad SeeZlo gamoewvia araswori
gadawyvetilebis gamotana, risTvisac Tundac erT -erT
mtkicebulebasTan mimarTebiT procesualuri darRvevis
SemowmebisaTvis sakasacio sasamarTlos uwevs misi ganxilva
dasabuTebis procesis mTeli konteqstis gaTvaliswinebiT. amdenad,

SeiZleba Tamamad iTgvas, rom  mtkicebu lebis  Sefasebis
marTebulebis Semowmebisas sakasacio sasamarTlo amowmebs
saapelacio sasamarTlos dasabuTebis marTebulobas, raTa
gaerkvios, Tu konkretul procesualur darRvevas ramdenad

SeeZlo gamoewvia araswori Sedegi. am SemTxvevaSi is xelmeored

ar ikvlevs s aZebeli fagtebis damdgen mtkicebulebebs
(mtkicebulebebis sakontrolo Semowmeba), aramed procesualuri
darRvevis faqtis damdgeni mtkicebulebis SefasebiT - erT
SemTxvevaSi da imis dadgeniT, Tu am procesualuri darRvevis
Sedegad ramdenad araswori gadawyvetileba igna gamotanili -
meore SemTxvevasSi, sakasacio sasamarTlo amowmebs dasabuTebas.

agedan gamomdinare, vlindeba Sefasebis zogadi, maT Soris
sakasacio sasamarTlos Sefasebis wesebi, romlebic mocemulia ara
samarTlebrivi normebiT, aramed - logikiT, radgan Sefa seba
efuZneba azrovnebis obieqgtur kanonebs.

amdenad, SevexoT procesualuri darRvevebis Semowmebis zogierT
formalur  -logikur wess.

dasabuTeba, anu mtkicebulebis unari, swori codna mogvces

dasamtkicebeli faqtis Sesaxeb, aris gonebrivi procesi, romelic
Tavis mxriv mimarTulia adre miRebuli msjelobebis meSveobiT,
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risi  WeSmaritebac ukve dasabuTebulia, sxva msjelobaTa
WeSmaritebis dadgenisaken. 398

dasabuTebis amocanaa dasamtkicebeli garemoebis Sesaxeb eWvebis
gagarwyleba. 399 am eWvebis gagarwylebis Sedegs warmoadge ns
dasadasturebeli faqtebis sarwmunoobis maRali albaToba.

amasTan mimarTebiT rainhold cipeliusi svams Semdeg kiTxvas: ra

xarisxis albaToba unda arsebobdes, rom sasamarTlom es faqtebi

sarwmunod miiRos. 490 aqve igi aRniSnavs, rom, rogorc wesi,
gadawyvetileba u bralo sarwmunoobas unda emyarebodes, e.i.
keTilsindisierad dasabuTebul SesaZleblobas, rodesac saxezea
samarTlebrivad mniSvnelovani faqtobrivi garemoebebi. magram

mtkicebis procesTan mimarTebiT is miuTiTebs, rom
zemoaRniSnulis garda, samogalago samarTlis pr ocesSi mxolod
maSin iTvleba faqtebi damtkicebulad, rodesac saxezea maTi
arsebobis SesaZlo magsimaluri albaToba. 401

TiTqos yvelaferi naTelia, magram mainc rCeba ukmarisobis
grZnoba. kerZod, ras niSnavs ASesaZlo maqgsi mal uri
rogor unda davadginoT albaTobis magsimumi an minimumi; ra
mogmedebebiT unda mivaRwio T albaTobis iseT xarisxs, rom
sakmarisi iyos mosamarTlis darwmunebisaTvis .

SeiZleba iTqvas, rom mosamarTlis mier fagtsa da mtkicebulebas

Soris kavSiris dadgena miznad isaxavs fagtis arsebobis SesaZlo
magsimalur  albaTobas. rogorc Cven VTVIiT, faqtis arsebobis
SesaZlo magsimaluri albaTobis rwmenisaTvis aucilebelia

mivmarToT dasabuTebas, rogorc bWobis erT -erT saxes.
amasTan erTad unda aRiniSnos, rom mtkiceba (dasabuTeba)
logikur  -formaluri Tvalsazr isiT da mtkiceba procesualuri

TvalsazrisiT gansxvavdeba erTmaneTisagan imiT, rom am
ukanasknelis SemTxvevaSi sagmisaTvis mniSvnelovani garemoebebis
Sesaxeb codna miiReba samogalago saproceso saSualebebis
meSveobiT, xolo formalur -logikuri dasabuTebisas pir ovneba
logikuri operaciebis meSveobiT adgens WeSmaritebas. magram isic

unda aRiniSnos, rom procesualuri mtkiceba ar SeiZleba

warmovidginoT  formalur -logikuri  mtkicebis  (dasabuTebis)
gareSe.402

rogorc mivuTiT eT dasabuTeba aris ukve cnobili WeSmaritebidan

axal WeSmaritebaze gadasvla. logikaSi dasabuTebas gaaCnia
Tavisi st rugtura, romel Sic gamoikveTeba: 1. Tezisi, anu

debuleba, romlis WeSmaritebis dadgena aris dasabuTebis mizani;
2. mosazrebebi, argumentebi, romelTa WeSmariteba ukve dadgenilia
da romlis meSveob IT dasabuTdeba Tezisis WeSmariteba. 3.
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demonstracia, anu dasabuTebis forma, romelic warmoadgens
logikur  kavSirs Tezissa da argumentebs Soris, anu
argumentebidan Tezisis gamoyvana, rasac aseve SegviZlia vuwodoT
bWobat03

igive procesi axasiaTebs aseve sasama rTloSi faqtis dasabuTebas,
magram im Taviseburebis gaTvaliswinebiT, rac damaxasiaTebeli
procesualur mtkicebisaTvis.

kerZod, Cven SemTxvevaSi dasabuTebis mizans warmoadgens
sagmisaTvis mniSvnelovani faqgtobrivi garemoebebis dadgena
(Tezisi). magram agve und a aRvniSnoT, rom konkretul SemTxvevaSi
ganisazRvreba ara faqtobrivi garemoebebi, aramed dgindeba
gansazRvruli faqtobrivi garemoebebis namdviloba. mosazrebebi

da argumentebi procesualur mtkicebiTi sagmianobaSi warmoadgens
fagtobriv informacias, romelic moce mulia mtkicebulebebSi da
romliTac ganisazRvreba maTi Sinaarsi. amasTan erTad
procesualur mtkicebas axasiaTebs is Tavisebureba, rom
aRniSnuli faqtobrivi monacemebis miReba SesaZlebelia mxolod
kanoniT gaTvaliswinebuli mtkicebulebebis calkeuli saxeebis
(saSualebebis) meSveobiT da kanoniT dadgenili wesebis dacviT.
Sesabamisad, mtkicebulebis SinaarsiT mocemuli faqtobriv
informaciasa da dasadgen faqtobriv garemoebebs Soris logikuri

kavSiris dadgena (demonstracia), xorcieldeba induqciuri
bWobiTa da daskvnebis meSv eobiT, rasac, Sesabamisad, safuZvlad
udevs codna dedugciuri bWobiTa da daskvnebiT miRebuli
dasadgeni faqtis Sesaxeb.

amdenad, faqtis damtkicebis procesisaTvis damaxasiaTebelia
induqciuri  daskvnebi (rac gansxvavdeba mtkicebis sagnis
logikuri gansazRvris we sisagan da rac xorcieldeba deduqciuri
daskvnebis Sesabamisad), radgan am SemTxvevaSi kerZo, gafantuli
fagtebidan mivdivarT saerTo daskvnamde. indugciuri daskvnis
dros  mtkicebulebaSi  mocemuli  faqtobrivi  informacia
warmoadgens wanamZRvars, xolo dasadgeni faq ti (fagtobrivi
garemoeba) _ Sedegs.

procesualuri samarTlis Taviseburebebis gaTvaliswinebiT, am

Sedegis miReba ar gulisxmobs faqtis yvela sizustiT dadgenas.

rogorc ukve aRiniSna, sakmarisia am faqtebis arsebobis SesaZlo
magqgsimaluri albaToba, rac SesaZlebel ia swori indugciuri
kvlevis ganxorcielebisas.

amdenad, induqcia warmoadgens daskvnas, romelic mimarTulia
calkeul i fagtidan saerTo Sedegamde. rodesac mosamarTle
mtkicebiTi sagmianobis dros afasebs mtkicebulebas, induqciuri
dasabuTebis safuZvels warmoadgen s mtkicebulebebiT mocemuli
fagtobrivi informaciis erToblioba erTi da imave dasadgeni

Bdawv. ix . 1.R.1 Oteld ule dfCddzipO08.Mistc.. 289
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faqtis Taobaze. im SemTxvevaSi, Tu mtkicebulebaSi faqtis Sesaxeb
informacia ar aris mkafiod gansazRvruli, maSin dasadgeni

faqtis  arsebobis SesaZlo magsimaluri albaToba ga npirobebulia
sxva mtkicebulebebSi mocemuli informaciis xarisxiTa da maTi
urTierTkavSiriT. amasTan erTad unda gaviTvaliswinoT, rom

faqtis arsebobis SesaZlo magsimaluri albaToba SesaZlebelia
miRweul ignes mtkicebulebaTa erToblivi gamokvleviT.

ra Tgma unda, dasabuTebis procesSi mniSvnelovania is, rom
mtkicebulebaSi mocemuli faqgtobrivi informaciis (wanamZRvaris)
namdvilobaSi mosamarTle unda iyos darwmunebuli raTa am
mtkicebulebis meSveobiT man dasadgeni faqtis namdviloba
irnmunos. amdenad, samogalago  procesSi mtkicebulebaTa
gamokvleva ukavSirdeba ara marto dasadgeni faqtis namdvilobas

(Sedegs), aramed - im mtkicebulebis namdvilobasac, romelSic
mocemulia  faqtis Sesaxeb informacia (wanamZRvari). am
ukanasknelis namdviloba uzrunvelyofilia procesualuri formis

dacviT. kerZod, mtkicebiTi sagmianoba xorcieldeba mxolod

kanoniT gaTvaliswinebul mtkicebulebaTa saSualebebiT da

kanoniT dadgenili wesebis dacviT. anu, es is formaa, romliTac

SezRudulebi arian mtkicebiTi sagmianobis subieqtebi. am
mtkicebulebebSi mocemuli infor macia mowmdeba sxva
mtkicebulebebTan  kavSirSi. magaliTad, davis SemTxvevasSi
imisaTvis, rom mosamarTle darwmundes, awers Tu ara xels

anderZs mamkvidrebeli, SeuZlia daniSnos egspertiza da a.S.

erT SemTxvevaSi am informaciis namdvilobis sarwmunooba
SeiZleba iyos calsaxad gansazRvruli (magaliTad, sajaro
reestris amonaweris gacemis droisaTvis mosarCele warmoadgenda
sadavo uZravi nivTis mesakuTres), xolo meore SemTxvevaSi
sakmarisia mtkicebulebaSi mocemuli fagtobrivi informaciis

arsebobis SesaZlo magsimaluri alb aToba (magaliTad,
keTilsindisieri myidvelis Sefasebisas).

amdenad, mtkicebulebebi masSi arsebuli fagtobr ivi informaciis
mixedviT, SeiZleba iyos gansazRvruli da SefasebiTi. 404

mtkicebulebaSi mocemuli faqtobrivi informaciis WeSmaritebis

dadgena, misi procesua luri TvalsazrisiT, Tavis mxriv
ukavSirdeba bWobis marTebulobas. bWobis dros daSvebul
Secdomebs mohyveba araswori daskvnebi. unda gaviTvaliswinoT, rom
procesualuri darRvevebis Semowmebisas sakasacio sasamarTlos
uxdeba zogadad dasabuTebis procesis mxedveloba Si miReba, raTa
daadginos, Tu ramdenad SeeZlo am procesualur darRvevas
gamoewvia araswori gadawyvetilebis gamotana.

amasTan erTad, sagmis xelaxla saapelacio sasamarTloSi
dabrunebis SemTxvevaSi (ix. $ 5.3.) didi mniSvneloba eniWeba
saapelacio  sasamarTlos mi er sagmeSi arsebul yvela

aseveix.l . 1. RGEdOIljdSts. [yjdesydy § fdvlsdw o L OCtBdtsHOl] dz
slso jlsflse j dedzsfmisd. 1 dfm. . . COdeH .\Op.5 tord.H .Y jiOz@dzy jueo. | tofHiwizsh @
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mtkicebulebaSi mocemuli faqtobrivi informaciis erTobliv
analizs, romlebic miuTiTeben rogorc apelantis, aseve misi

mowinaaRmdegis faqgtebze. am mtkicebulebebSi moc emuli
fagtobrivi informacia, rogorc bWobis saSualeba, moicavs ara
mart o fagtis dadasturebis, aramed - misi gabaTilebis logikur

operacias. 405

amdenad, rodesac vsaubrobT dasabuTebaze, rogorc WeSmaritebis
damtkicebis logikur procesze, yuradRebas vamaxvilebT bWobis
warmarTvis marTebulobaze. rodesac sakasacio sasamarTlo
amowmebs aapelacio sasamarTlos mier daSvebul procesualur
darRvevebs, romlebic, gansaxilveli Tematikis farglebSi,
vliindeba  mtkicebulebaTa arSefasebaSi an  arasaTanadod
SefasebaSi, faqgtobrivad amowmebs dasabuTebis dros daSvebul

darRvevebs da ar axdens mtkicebulebebis sakontrolo Semowmebas,
rogorc es miTiTebulia zogierT iuridiul literaturaSi (ix.
zemoT).

amdenad, dasadgeni fagtebis namdvilobis SesaZlo magsimaluri
albaTobis misaRwevad aucilebelia ori winapirobis dacva, rac
warmoadgens sakasacio sasamarTlos procesualuri darRvevebis
Semowmebis kriteriumebs: 1. am faqtebis Sesaxeb informaciis miReba
samogalaqo saproceso kodeqsiT dadgenil mtkicebulebaTa
saSualebebis meSveobiT da maTi Segroveba da gamokvleva
procesualuri wesebis Sesabamisad; 2. logikuri kanonzomierebis

dacv a.

rogorc Cven aRvniSneT, sasamarTloSi xorcieldeba sinamdvilis
retrospeqtiuli  aRgma (gamonaklisia, magaliTad, nivTieri
mtkicebulebis daTvaliereba, adgilze daTvaliereba). warsulSi

arsebuli situaciis aRgma xdeba mtkicebulebebis meSveobiT, anu
gaSualebuli aRgm iT. magram faqtis damdgeni sasamarTlosgan
gansxvavebiT, romelsac  mtkicebulebis Seswavla SeuZlia
uSualod, sakasacio sasamarTlo afasebs mtkicebis procesTan
dakavSirebul procesualur darRvevebs da ara - uSualod
sagmisaTvis mniSvnelovani faqtebis Taobaze arsebu I
mtkicebulebebs.

amdenad, SesaZlebeli a davaskvnaT, rom sakasacio sasamarTlo

sakasacio saCivris farglebSi da saproceso -samarTlebrivi
normebis safuZvelze ikvlevs ara ZiriTad, saZiebeli fagtebis

damdgeni mtkicebulebebs, aramed - am faqtebis dadgenis procesS i
daSvebul procesualur darRveve bs (procesualur faqtebs) , am

darRvevebis damdgeni mtkicebulebebis meSveobiT.

“SgabaTilebis  logikur ~ operaciebze dawv.ix.¢. . | jlsdi3Odesoa ©. [ SEJCO Hdw
[., 2009296 Mmit., 294
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procesualuri darRvevebis arseboba , gasaCivrebuli
gadawyvetilebis  dasabuTebis  kontegstis = gaTvaliswinebiT,
gamoxat uli a mtkicebulebaTa arSefasebaSi a n arasaTanado d
SefasebaSi. amasTan, sakasacio sasamarTlo procesualuri
darRvevis dadgenis SemTxvevaSi TviTon gansazRvravs ar
Sefasebuli an arasaTanado d Sefasebuli  mtkicebulebis
SemowmebdasabuTebis kriteriumebs, rac , Sesabamisad, aisaxeba
sakasacio sasamar Tl os miTiTebebSi sagmis xelaxla
gansaxilvelad saapelacio sasamarTloSi dabrunebis SemTxvevaSi

(ix. $5.5.).

4.4 mtkicebis tvirTis ganawilebis Sefaseba

sasamarTlos mier sagmisaTvis mniSvnelovani fagtebis gansazRvris

Semdeg, rodesac igi axdens faqgtebis d ifer encirebas, gamoyofs
faqgtebs, r is Sesaxeb ac mxareebi ar daoben, maT Soris , aRiarebul
fagtebs, sayovelTaod cnobil da preudiciul i mniSvnelobis

fagtebs, aseve sagmisaTvis mniSvnelovan faqtebs, romelzec
mxareebi daoben da risganac Sedgeba mitkicebis sagani,
mmiSvnelobas iZens sagmisaTvis mniSvnelovani faqtebis damtkicebis

tvirTis, anu damtkicebis procesSi mxareTa ufleba -

valdebulebebis sworad gadanawileba. 406
sasamarTlo praqgtikaSi xSiria SemTxvevebi, rodesac
sasamarTloebi arasworad anawileben mtkicebis tvirTs, r omlis

Tanaxmad erT -erT i mxaris faqtze miTiTebebis gauziarebloba
gamoixateba mtkicebulebis warmoudgenlobaSi, rodesac am
mtkicebulebis warmodgenis valdebuleba akisria meore mxares da

a.S. agedan gamomdinare, mtkicebis tvirTis ganawilebis prin cipis
darRvevas, rogorc wesi , mohyveba araswori gadawyvetil ebis
gamotana.

iuridiul literaturaSi sakmaod marTebulad aris miTiTebuli

imis Sesaxeb, rom mtkicebis valdebulebis da misi ganawilebis
wesis samarTlebrivi bunebis zusti amoxsna SeuZlebelia mxareTa
Tanasworuflebian obisa da SejibrebiTobis principebis
gaTvaliswinebis gareSe. 407

aRniSnuli principebiT mocemulia mxareTa ufleba -
valdebulebebis ganxorcielebis zogadi wesi, romlis Tanaxmad :
TiToulma mxarem unda miuTiTos fagteb ze, roml ebic safuzvlad

udevs maT moTxovnasa Tu Sesa gebels da warmoadgino s
mtkicebulebebi am faqtebis dasadastureblad. magram mxareTa
SejibrebiToba  SeuZlebelia ,  Tu mxareebi SejibrebiTobis

“%gead. T. liluaSvili . sainogalaqo saproceso samarTali o ,Th. 2005, gv. 223
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procesSi ar ignebian Tanasworni. ra Tgma unda , aRniSnuli
principebi safuZvlad udevs mTel samarTalwarmoebas.

magaliTad, frangul iuridiul literaturaSi miTiTebulia, rom

sakasacio sasamarTlos ar gaaCnia faqtebis dadgenis da amasTan
dakavSirebiT mtkicebulebaTa Sefasebis kompetencia, magram aseTi
kompetenciis ararsebobas gaaCnia ormagi xasiaTi, kerZod,
sakasacio sasamarTlos ar S euZlia gamoikvlios axali
mtkicebulebebi an xelaxla gamoikvlios  mtkicebulebebi,

romlebic warmoadgenen gasaCivrebuli gadawyvetilebis gamomtani

sasamarTlos ganxilvis sagan S. magram sakasacio sasamarTlo
amowmebs motivacias ( motivatio) da akontrolebs am faqteb is
dadgenasTan dakavSirebiT samarTlebrivi normebis dacvas, kerZod,

mtkicebiTi tvirTis ganawilebis a da SejibrebiTobis wesebis
dacvas. 408

amasTan erTad yvela konkretul I urTierTobis Taviseburebebidan
gamomdinare, gasaTvaliswinebelia im uflebaTa Tu valdebuleba Ta
Sinaarsi, romelic SesaZlebels xdis davaskvnaT , Tu konkretulad
romeli fagti unda daadasturos erT ma mxarem da romel -
meorem.

am ufleba -valdebulebaTa ganawilebis procesualuri wesi
mocemulia saqarTvelos samoqgalago saproceso kodegsis 102 -e
muxlis pirveli nawiliT, romlis Tanaxmad , TiTo eulma mxarem
unda daadasturos garemoebebi, roml ebzec igi amyarebs Tavis

moTxovnebsa Tu Sesagebels.

upirveles yovlisa , unda aRiniSnos, rom mitkicebis tvirTi
nawildeba mxareebze, mesame pirebze damoukidebeli moTxovnis,
aseve mesame pirebze damoukidebeli moTxovnis gareSe im nawilSi ,
romelic  mniS vnelovan gavlenas axdens mis uflebebze.
sasamarTlo aris mitkicebis, rogorc saproceso sagmianobis

subieqgti, magram sasamarTlo ar aris da arc SeiZleba iyos
damtkicebis tvirTis (movaleobis) su bieqti. 409

sasamarTlo warmoadgens mitkicebiTi sagmianobis im subieqts,
romelic uzrunvelyofs mtkicebiTi sagmianobis subieqgtTa ufleba -
valdebulebebis sworad ganawilebas da kanoniT gaTvaliswinebul

SeuZlia mimarTos garkveul RonisZiebebs. am kompetenciaTa swor
gamijvnas didi mniS vneloba eniWeba maSin, rodesac sakasacio
sasamarTloa mowmebgprocesualur darRvevebs.

Sesabamisad, am ufleba -valdebulebebis sworad ganawileb aze
damokidebulia mtkicebis subieqtT a materialur -samarTlebrivi
ufleb is sworad realizacia. Sesabamisad, yovelive es aisaxeba
porcesualur -samarTlebriv mxareze, romlis Tanaxmad :
mtkicebulebis wardgena SeiZleba sasamarTlom mosTxovos

“%B). Bor®. La cassati on-erartiep2diseveix. cConv. 6 hais198® ar i s ,
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mtkicebiTi sagmianobis im subiegts, romelsac m isi wardgena ar
evaleba da a.S, rac dauSvebelia.

amdenad, rodesac sakasacio sasamarTlo amowmebs dasaSvebi da
dasabuTebuli sakasacio pretenziis (ix. $ 1.3., $ 3.2) safuzvelze
saapelacio sasamarTlos mier daSvebul procesualur -
samarTlebriv darRvevebs (ix. $ 4.3), man unda gamijnos is
valdebulebebi, rom leb ic gaaCniaT mxolod damtkicebis tvirTis
subieqtebs da , aseve, is uflebamosilebani, rom | ebic gaaCnia
sasamarTlos, rogorc saproceso sagmianobis subieqts. am
SemTxvevasSi sasamarTlos funqcia a sworad gaanawilos
damtkicebis tvirTis subiegtTa ufleba -valdebulebani. rodesac
sasamarTlo gansazRvravs mtkicebis saganSi Semaval sadavo
faqgtobrivi garemoebebis wres (ix. $ 3.3), romelic Sedgeba
dapirispirebul mxareTa mier miTiTebuli fagtebisagan, uSualod

mtkicebiTi sagmianobas win uswrebs am f agtebis damtkicebis
valdebulebebis ganawileba.

vfigrobT, rom sakasacio sasamarTlom Tavisi iniciativiT unda

Seamowmos mitkicebis tvirTis ganawilebis sakiTxi, rodesac

kasatori  uTiTebs  procesualur darRvevaze (magaliTad,

arasworad Seafasa sasamarTlom esa Tu is mtkicebuleba)
miuxedavad imisa, rom is SeiZleba yuradRebas ar amaxvileb des
uSualod mtkicebis tvirTis ganawilebis sakiTxze. aRniSnuli
ganpirobebulia, rogorc ukve aRiniSna, imiT, rom sasamarTlo

TviTo n aris valdebuli , swori mimarTuleba misces mtkicebi T
sagmanobas, es debuleba savsebiT exeba aseve sakasacio
sasamarTlos. miuxedavad imisa, rom sasamarTlos am
uflebamosilebaze kanonSi pird apiri miTiTeba ar arsebobs, unda
aRiniSnos, rom mtkicebis valdebulebaTa sworad ganawileb aSi
sasamarTlos roli aixsneba  mtkiceb is tvirTis materialur -
samarTlebrivi SinaarsiT. es ar niSnavs imas, rom mtkicebis
valdebulebas ar gaaCnia procesualur -samarTlebrivi mxare, es ,
ra Tgma unda , ase ar aris . procesualur -samarTlebriv i mxare,
upirveles yovlisa , Vvlindeba procesualur sagmianobaSi, anu
materialur ~ -samarTlebrivi uflebebis realizaciaSi da,
Sesabamisad valdebulebebis ganxorcielebaSi. magram, unda
aRiniSnos, rom es procesualuri sagmianoba SeuZlebelia
warmovidginoT , Tu ar gvegneba gansazRvruli damtkicebis tvirTis

romel subieqts evaleba mtk icebulebebis wardgena miTiTebuli

fagtis dasadastureblad. zustad am valdebulebebis gansazRvris

kriteriumebi unda veZeboT sadavo urTierTobis momwesrigebel

materialur ~ -samarTlebriv normebSi.

amasTan erTad, unda aRiniSnos, rom mtkicebis valdebulebis
materialur ~ -samarTlebrivi Sinaarsi aseve mdgomareobs imaSi, rom

am valdebulebis argamoyenebis SemTxvevaSi sasamarTlos ufleba

aqvs, dainteresebuli mxaris mier fagtis arseboba an ararseboba

cnos , Tu sxva ram ar gamomdinareobs kanonidan. 410 amdenad, ismis

410
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kiTxva: mohyveba Tu ara mtkicebulebaT a warmoudgenlobas
mxari saTvis an damtkicebis tvirTis sxva subieqgtisaTvis

iuridiuli sanqgcia. 411 miuxedavad imisa, Tu rogor ganvmartavT
mtkicebiTi valdebulebis Seusruleblobas , rogorc sangcias Tu
sxvagvarad, cxadia erTi, rom am valdebulebis SeusruleblobiT
isjieba mxare, romelsac evaleboda faqgtis damtkiceba. 412 amdenad,
sanqciaSi SeiZleba vigulisxmo T nebismier, samarTlebrivi normis
daucvelobiT gamowveuli arasasurveli Sedegi, maT Soris -
arasasurveli gadawyvetileba, romelic dadga im mxaris
sawinaaRmdegod, vin ¢ ar Seasrula damtkicebis valdebuleba. 413

rogorc wesi , mxolod mxareebis mier moxseniebuli faqtebi
Seadgens  mtkicebis sagans (romlis wres gansazRvravs
sasamarTlo), e.i. maTi dadgenis mizniT warmoebs mtkicebulebaTa
Segroveba. magram arsebobs gamo naklisi, rodesac im faqtebs
vexebiT, romelic sasamarTlom TviTon gamoarkvia sxva sagmis
ganxilvisas , an Tu sagmis Sinaarsi sayovelTaod aris cnobili.

magram, rodesac mxareebi uTiTeben faqgtebze, romlebic safuZviad

udevs maT moTxovhasa Tu Sesagebels, maSin sag mis masalebis
warmodgenis uflebasTan erTad mxareebs daekisreba T movaleoba,
rom gamoTqgvan sakuTari azri sagmisaTvis mniSvnelovan yvela
fagtobriv  sakiTxze, rac warmoadgens faqtebis miTiTebis

tvirTs. 414

faqgtebis miTiTebis tvirTi samoqalagqo procesSi gulisxmobs imas,
rom procesualuri  TvalsazrisiT mxare uflebamosilia :
gamoxatos mosazreba gansazRvrul faqtebTan dakavSirebiT, Tu mas

surs Tavisi uflebebis dacva 415 sapirispiro  SemTxvevaSi mis
mimarT iZuleba ar igneba gamoyenebuli, Tumca, procesualur [
TvalsazrisiT , is wa mgebian mdgomareobaSi aRmoCndeba?l® am

movaleobebs, romelTa Sesruleba iZulebiT ar xdeba, uwodeben
fa kultat i ur movaleobebs 417
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rodesac sakasacio sasamarTlo amowmebs mitkicebis tvirTis
ganawilebis marTebulebas, upirveles yovlisa , amowmebsimas, Tu
sasamarTlom r amdenad uzrunvelyo mxareTa zemoaRniSnuli

fa kultat iuri valdebulebis Sesruleba. magram, aqve unda
aRiniSnos, rom mtkicebis subieqtTa kompetenciis gamijvnis
mniSvnelobidan gamomdinare, sakasacio sasamarTlo uSualod ar
amowmebs damtkicebis subieqtTa mier ew. f akultat i uri
valdebulebebis Sesrulebis marTebulebas. rogorc aRiniSna , am
valdebulebis Sesruleba -arSesruleba damokidebulia  mxolod
damtkicebis subieqtTa nebaze. faqt obr ivad mtkicebulebebiT
TavianTi moTxovnebis , Tu Sesageblis gamagreba warmoadgens
uflebas, mag ram rodesac vsaubrobT darRveuli Tu sadavod

gceuli uflebebis sasamarTlo wesiT dacvaze, amiT xazs vusvamT,
aseve im faqtors, rom am uflebaTa dacva unda ganxorcieldes
samoqgalaqo saproceso kodegsis moTxovnaTa dacviT. Sesabamisad,

sasamarTlo wesiT TavianTi ufle bebisa da kanonieri interesebis
damrRvevi garemoebebi s dasadastureblad damtkicebis subieqtebi
valdebulni arian , Tavi daicvan kanoniT gaTvaliswinebuli

mtkicebulebebiT, rom el Ta warmoudgenlobam SeiZleba gamoiwvios
maTrT vis araxelsayreli Sedegebi.

vfiqrobT, ro m sakasacio sasamarTlom yuradReba unda miaqcios

imas, Tu sasamarTlo m ramdenad uzrunvelyo damtkicebis
subiegtTa mier fakultat i uri valdebulebis Sesruleba, Tu , ra
Tgma unda, sasamarTlos mier aRniSnuli wesrigis darRv evas mohyva
araswori gadawyvetilebis gamota na.

am SemTxvevaSi mniSvneloba eniWeba imas , Tu sasamarTlo ramdenad
Semoifargla damtkicebis tvirTis subieqtis zogadi miTiTebiT,

Tu gamoxatuli mosazrebebi konkretulad da detalurad aris
Camoyalibebuli da  moicav S sagmis  gadawyvetilebisaTvis
mniSvnelovan yvel a garemoebas. konkretul fagtebze miTiTeba da

am faqtebze ganmartebebis wardgenis movaleoba ganekuTvneba
mxareTa mier fagtobriv garemoebebze miTiTebis tvirTs. 418

amdenad, sakmaod didi mniSvneloba eniWeba mxareTa axsna -
ganmartebebs sagmisaTvis mniSvnelovan fa  qtobriv garemoebebTan
mimarTebi T, romlebic, am faqtebis damtkicebis arsidan
gamomdinare, unda akmayofileb des fakultat iur movaleobebs.
aRniSnuli movaleobebi realizdeba mtkicebiT sagmianobaSi da

masSi aisaxeba yvela is niSan -Tviseba, romelic aucilebelia

imis aTvis, rom sasamarTlom irwmunos dasadgeni faqtis arseboba -

ararsebobis namdviloba. magaliTad, rodesac erT -erTi mxare
uTiTebs faqtze, romelsac mowinaaRmdege mxare mxolod z ogadad
uaryofs, CaiTvleba, rom moxseneba ar aris detalurad da

konkretulad Camoyalibebul I, ar warmoadgens mowinaaRmdege

*8hain boelingi, lado Wanturia, samogalago sagmeebze sasamarTlo
gadawyvetilebaTa miRebis meTodika, Tb. 2004 w., gv. 31. aseve. ix.
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mxaris mier moxseniebuli fagtobrivi garemoebis namaduvil
uaryofas da sasamarTlo mas ar gaiTvaliswinebs. 419

amdenad, zogadi xasiaTis mtkiceba an zogadi xasiaTis uaryofa
SesaZlebelia sagmis speci f ikidan gamomdinare da , rogorc vna xeT,
gaaCnia materialur ~ -samarTlebrivi Sinaarsi, rodesac erT -erTi
mxaris mier miTiTebuli faqgti sasamarTlos SeuZlia miiRos

sarwmunod, radgan meore ver agarwylebs mis arsebobas.
Sesabamisad, yovelive es gavlenas axdens mtkicebis procesualur -
samarTlebriv.  mxare ze, rac  gamoixateba  mtkicebulebaT a
warmodgenis, maTi ganmartebis a da sxva procesualuri sagmianobis
formebSi. 420

miTiTebis tvirTis institu t Tan erTad didi mniSvneloba gaaCnia
mtkicebis tvirTis sworad gansazRvras. miTiTebis tvirTsa da
mtkicebis tvirTs Soris ar sebobs mWidro urTierTkavSiri. am
urTierTkavSiris gansazRvra gavlenas axdens miTiTebis a da
mtkicebis valdebulebaTa d i ferencirebaze. unda aRiniSnos, rom :
rogorc wesi , miTiTebis tvirTi da mtkicebis tvirTi erTmaneTs

faraven, TiTo eulma mxarem unda miuTiTos mis sasargeblod
mogmed garemoebaze da, Tu igi sadavo gaxdeba  , daamtkicos kidec. 421
magram, sasamarTo pragtikaSi gvxvdeba SemTxveve bi, rodesac erTi
mxaris mier miTiTebuli faqti unda daadasturos mis ma
mowinaaRmdege mxarem. arsebobs SemTxvevebi rodesac kanoni
pir dapir gansazRvravs , Tu vis ekisreba faqtis dadasturebis
valdebuleba. am SemTxvevaSi sakmad did rols asruleben
prezumfciebi.

magaliTis saxiT moviyvanT sasamarTlo praqgtikaSi arsebul

SemTkvevas. erT -erT gadawyvetilebaSi sakasacio sasamarTlo m
aRniSna, rom igi Anver gai zi arebs kasatoris mo S a
gasaCivrebuli ganCinebiT samogalago kodeqsis 1007 -e  muxlis

arasworad ganmartebisa da gamoyenebis Taobaze. aRniSnuli normiT
samedicino dawesebulebaSi mkurnalobisas (girurgiuli operaciis

an araswori diagnoziT damdgari S edegi da sxv.) piris
janmrTelobisaTvis miyenebuli ziani anazRaurdeba saerTo
safuzZvlebiT. zianis mimyenebeli Tavisufldeba

pasuxismgeblobisagan, Tu daamtkicebs, rom zianis dadgomaSi mas
brali ar miuZRuvis.

sakasacio sasamarTlo upirvelesad mxareTa yuradRebas
amaxvilebs samogalaqo saproceso kodeqsiT gaTvaliswinebul [

419

ix . iqve gv. 32

R tdhilbdzdCtsea 0. [ 5COLT 9 0Oded. j2016, ipiagiPahgewedkdzig S s § tetsy j M .
d. [ ddzzOhoddzd. 1 tej Highfjtdsj HijiscRjOdzd jo Oedga(jwdsjddede O 5C OL " 9 Odzd W d3j X +
Mo jIsMEtsd3 ftesyd MMy : Oo lswtitdy. W,. LidThkede D{.Cuy #ass cdH. dzOEC
797116306, 18. 07. 2007w.

2 hain boelingi, lado Wanturia, samogalago sagmeebze sasamarTlo
gadawyvetilebaTa miReb is meTodika, Thb. 2004 w., gv. 34
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mtkicebis tvirTis gadanawilebis princip sa da mniSvnelobaze,
kerZod, samoqalaqo saproceso kodegsis 102 -e muxlis pirveli
nawilis Tanaxmad, TiToeulma mxarem unda daamtkicos garemoebani,
romlebzec igi amyarebs Tavis moTxovnebsa da Sesagebels, xolo
amave kodeqgsis 103-e muxlis pirveli nawilis mixedviT,
mtkicebulebebs sasamarTlos warudgenen mxareebi.

aRniSnuli normebis analizi erTmniSvnelovnad gvaZlevs
daskvnis safuZvels: sadavod miCneuli uflebis kanonie reba unda
damtkicdes; darRveuli uflebis dacva mxares konkretul
faqgtebze dayrdnobiT SeuZlia da am faqtebis miTiTeba mxaris
movaleobaa; sagmis sworad gadawyvetisaTvis mniSvnelobis mqgone
fagtebi, romelic sadavoa, damtkicebas saWiroebs; faqtebis
damtkicebis tv  irTi faqtebis mi nTiTebel mxareebs ekisrebaT;
gamonakliss warmoadgens materialuri samarTIiT
gaTvaliswinebuli SemTxveva, rodesac faqtebis damtkicebis
tvirTi ama Tu im normiT gansxvavebuladaa mowesrigebuli.
mtkicebis  tvirTis gadanawilebas ara marto saproceso -
samarTlebrivi mniSvneloba aqvs, aramed arsebiTi materialur -
samarTlebrivi mniSvnelobac gaaCnia, vinaidan mxaris mier am
saproceso movaleobis  Seusruleblobas an  arajerovnad
ganxorcielebas, Sedegad mohyveba amave mxarisaTvis uaryofiTi _
araxelsayreli Sedegi. a masTan, yuradsaRebia samogalago
saproceso kodegsis 206  -e muxlis danawesi, romlis ZaliTac zemoT
aRwerili valdebulebebi kanoniT gaTvaliswinebul etapze unda
ganxorcieldes da am mogmedebebis dadgenil vadaSi
Seusrulebloba arTmevs mxares uflebas, samarTalwarmoeb is
Semdgom etapze Seasrulos aseTi mogmedeba. . .
mocemul davaze mopasuxe samedicino dawesebulebam sarCelis
uaryofaze Tavisi pozicia eqspertizis daskvnas daayrdno da
sruliad uaryo ara marto misi braleuloba, aramed misgan raime
marTIlsawinaaRmdego gmedebis g anxorcielebac. samogalaqo
kodeqsis 1007 -e mux|iT gaTvaliswinebuli samogalaqo -
samarTlebrivi pasuxismgeblobis dakisreba zianis
kvalifikaciisaTvis oTxive aucilebel i winapirobis arsebobas
moiTxovs: unda dadgindes marTlsawinaaRmdego gmedeba, ziani,
mizezobrivi kavSiri marTlsawinaaRmdego gmedebasa da zians
Soris da brali. normis miznidan gamomdinare,
marTlsawinaaRmdego gmedebad miiCneva samedicino dawesebulebis
mier arasworad ganxorcielebuli diagnostika da mkurnaloba,
ramac gamoiwvia ziani. eqimis (samedicino per sonalis) sagmianobas
awesrigebs kanonmdebloba, profesiuli da eTikuri standartebi.
saqarTvelos kanonmdeblobaSi saegimo Secdomebis aRmniSvneli
sxvadasxva termini ixmareba. termini ‘'mcdari saeqgimo gmedeba~
Semdegi saxiT aris ganmartebuli “janmrTelobis dacvis Sesaxeb~
kanonis me3 muxlis fio0 qvepunqtiT: mcdari samedicino gmedeba _
eqimis mier uneblie T pacientis mdgomareobisaTvis Seusabamo
diagnozi an/da samkurnalo RonisZiebis Catareba, rac miyenebuli
zianis uSualo mizezi gaxda;
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saeqgimo SecdomasSi igulisxmeba eqi mis mier sazogadod aRiarebuli
samedicino da eTikuri standartebis, kanonmdebl obiT
gansazRvruli wesebis darRveva, ramac ganapiroba pacientis
mdgomareobisaTvis Seusabamo sadiagnozo da/an samkurnalo
RonisZiebebis Catareba, rac, Tavis mxriv, pacientisaTvis zian is
miyenebis uSualo mizezi gaxda. mniSvnelovnia is, rom eqimis mier
pacientisaTvis zianis miyeneba ar unda iyos winaswar ganzraxuli;
winaaRmdeg SemTxvevaSi egimis gmedeba profesiul Secdomad aRar
CaiTvleba.

amavdroulad, pacientsa da eqims  Soris  warmoSobili
urTierTobis specifikidan gamomdinare, eqimi pasuxismgebelia
mxolod mcdar samedicino mogmedebaze da misi sagmianobis mimarT
braleulobis varaudi(prezumfcia) ar mogmedebs. egims ekisreba

imis  mtkicebis  tvirTi, rom pacientis mimarT Catarda
marTlzomieri da uSec domo mkurnaloba, igi pasuxs agebs araswor
mkurnalobasa da mxolod aseTi mkurnalobis Tanamdev uaryofiT
Sedegze.

miuxedavad imisa, rom eqimis mogmedeba miznad isaxavs pacientis
gamojanmrTelebas, eqgimi mxolod uaryofiT Sedegze pasuxs ar

agebs. Tu eqimi samedic ino standartebis Sesabamisad mogmedebs,
masSin is ar arRvevs arc erT valdebulebas da brali ar miuZRuvis.

egimi mxolod im SemTxvevaSia valdebulebis darRvevisaTvis
pasuxismgebeli, rodesac ziani, romelic pacients miadga,
gamomdinareobs = mkurnalobis dros  daSvebul I braleuli
Secdomi sgan. amiT garkveulia mkurnalobis dros daSvebul
Secdomasa da pacientisaTvis miyenebul zians Soris mizezobrivi

kavSiris aucilebloba.

egimis pasuxismgeblobis safuzveli aris ara mkurnalobis

uaryofiTi Sedegi, aramed samedicino mecnierebis sta ndartebidan
gadaxveva. amasTan, eqgimis mier raime sakiTxis individualuri
arcodna an profesiuli sisuste gamamarTlebel garemoebebs ar
warmoadgens. egimis savaldebulo gulisxmierebis darRvevaa isic,

rodesac i gi arRvevs Tavis i ganaTlebisa da kvalifikaciis
amaRl ebis valdebulebas da agedan gamomdinare, samedicino
mecnierebis Tanamedrove codna aRar gaaCnia.

mocemul SemTxvevaSi mopasuxe sarCelisagan Tavdacvis saSualebad

gamoyenebul materialur -samarTlebriv SesagebelSi sarCelSi
miTiTebul marTlsawinaaRmdego gmedebis fa gts uaryofs da
aRniSnulis damadasturebel mtkicebulebad uTiTebs
zemoxsenebul | eqspertis  daskvnebze, romlebic calsaxad

gamoricxaven mopasuxis mxridan marTlsawinaaRmdego gmedebas _
mkurnalobis arakvalificiurad da arasworad Catarebas. am
mtkicebulebis sawinaaR  mdegod kasators raime mtkicebuleba ar
warmoudgenia, ris gamoc sasamarTlom savsebiT kanonierad
(samogalago saproceso kodegsis me -4, 102e muxlebi) ar

daakmayofila misi sasd¥PCel o moTxovna.

422 susg # as-1268152609, 25 maisi 2010w.
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zemoaRniSnuli SemTxveva naTeli magaliTia imisa, rom miTiTebis

tvir Ti awevs pacients, xolo mtkicebis tvirTi - egims. magram im
SemTxvevaSi, rodesac egimi warmoadgens misi arabraleulobis
damadasturebel mtkicebulebebs, pacientze gadadis
sawinaaRmdegos dadasturebis tvirTi. 423

agedan gamomdinare, SeiZleba iTgvas, rom mitkicebis tvirTis
ganawilebisas kanoni iTvaliswinebs zogad wess a da gamonaklisebs.
magaliTad, safrangeTis samogalago kodegsis (Code civil) 131&e
muxlis Tanaxmad , pirma, romelic iTxovs valdebulebis
Sesrulebas , unda daadasturos misi arseboba 424 meores mxriv, man

vinc acxadebs, rom Tavisufalia valdebulebis Sesrulebisgan,
unda waradginos gadaxdis damadasturebeli mtkicebuleba, an/da
valdebulebis Sewyvetis mtkicebuleba. 425

am mxriv interess iwvevs mikicebis tvirTis ganawilebis
principi, romlis Tanaxmad , nebismieri eWvi an gaurkvevloba unda
mogmedebdes im mxaris sawinaaRmdegod, visac evaleboda am
mtkicebulebebis warmodgenis tvirTi. 426

safrangeTis samogalaqgo  saproceso  kodeqsis  mixedviT :
sasamarTlo Tavisi iniciativiT ver gamoiTxovs mtkicebulebas im
pirobebSi, rodesac mxar e ar waradgens Tavisi moTxovnis
dadasturebis  mtkicebulebas. am  SemTxvevaSi sasamarTlo

uflebamosilia, gamoiyenos samoqalago saproceso kodeqsis 146 -e
muxlis me -2 nawili. 427

sagulisxmoa is, rom sasamarTlo procesSi monawile mxares ar a
agvs ufleba , TviTon Seq mnas mtkicebuleba imisaTvis, rom

daeyrdnos samogalaqgo kodeqgsis 1315 -  muxls. magaliTad,
safrangeTis samoqgalago sagmeTa  sakasacio  sasamarTlos
gadawyvetilebiT gaugmda erT -erTi gadawyvetileba, romliTac
dadg i nda rkinigzaze momxdari avariis Sedegad mgzavris bra Ii,
radgan sakasacio sasamarTlos mier gaugmebul i gadawyvetilebis
safuZvels warmoadgenda safrangeTis sarkinigzo gadazidvebis
kompaniis mier warmodgenil i mtkicebulebebi. 428

mtkicebis tvirTis ganawilebis msgavs meqganizms icnobs
germanuli saproceso samarTal ic, magram aqve unda aRvniSnoT,
rom germaniis samogalaqo saproceso literaturaSi
erTmaneTisagan ganasxvaveben obieqtur da subieqtur mtkicebis
tvirTs. obieqgturi mtkicebis tvirTi gansazRvravs, Tu romel

423 aseve ix. hain boelingi, lado Wanturia, samogalaqo sagmeebze sasamarTlo
gadawyvetilebaTa miRebis meTodika, Tb. 2004 w., gv. 35

“2"Cel ui qui r®clame | déla@ouvet.i on d®une obligation do

“%De la prevue des obligations et de celle du payn@ode civil, art. 1315

“%Cass. soc. 31 janv. 1962; Bull. 1V, nAl105; Cass, soc.
1315,Sead. sssk 102 -e muxlis pirveli nawili.

“’Cass.socf oct. 1982; BuliCivciV, 9,jnABKO;1T&5s.Bull, |, n
civile. art. 146, al. 2Sead. sssk me-4 muxlis piveli nawili.

8CassiCiv. |, 2 avr. 1996: Bull . Beadsuég #a3J92 D. 1996./C

100708, 11.06. 2009 w.
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mxares ekisreba es tvirTi da, Sesabamisad, romel mxares
daekisreba  araxelsayreli Sedegi, Tu ver damtkicdeba
gadawyvetilebisaTvis mniSvnelovani faqti. subieqturi mtkicebis
tvirTi ki gansazRvravs, romel mxares ekisreba mtkicebulebis
wardgenis movaleoba. 429

amasTan erTad, sagulisxmoa mtkicebis tvirTis a da misi
ganawlebis wesebi germanuli samoqgalaqo saproceso kodeqsis
Tanaxmad. kerZod, mtkicebis wesis saerTo wesis mixedviT, mxarem

unda daadasturos is debulebebi, romlebic SesaZlebels xdis
misTvis xelsayreli samarT lebrivi normis gamoyenebas.

amdenad, imisaTvis, rom mos arCelem daasabuTos sasarCelo
moTxovha man ara marto unda miuTiTos mtkicebulebaze, aramed -
unda war adginos igi (subie gturi mtkicebis tvirTi). winaaRmdeg
SemTxvevaSi igi waagebs process.

amasTan erTad, wunda aRiniSnos, rom germaniis samoqgalaqo
saproceso kode qsis mixedviT, sasamarTloSi sadavo sakiTxis

auxsneloba ganimarteba im mxar is sawinaa Rmdegod, romelsac
akisria mtkicebis tvirTi (obieqturi mtkicebis tvirTi an Anon
i queto

magram mtkicebis tvirTis saerTo wesidan arsebobs gamonaklisebi.
aris SemTxvevebi, r odesac mtkicebis tvirTis wesebi mocemulia
kanoniT.

magaliTad, germaniis samoqgalaqo kodegsis 179 -e muxlis pirveli
nawilis Tanaxmad Tu garigebas debs warmomadgeneli, igi
valdebulia Seasrulos es xelSekruleba, xolo
Seusruleblobis SemTxvevaSi unda aanaz Rauro s ziani, sanam ar
daadasturebs warmomadgenlobis faqts an sanam am faqts ar
daadasturebs marwmunebeli. aseve, amave kodeqgsis 280 -e muxlis
pirveli  nawilis  Tanaxmad , Tu movale arRvevs Tavis
valdebulebas, man unda daamtkicos, rom mas pasuxismgebloba ar
ekisreb a.

aseve, prezumfciebma SeiZleba Seasrulon roli mtkicebis tvirTis

ganawilebis procesSi, rasac kanoni ukavSirebs garkveul fagtebsa

da uflebebs. magaliTad , germaniis samogalago kodegsis 1006 -e
muxlis Tanaxmad ivaraudeba, rom moZravi nivTis mflobeli misi

mesikuTrea. aseve amave kodegsis 117 -e muxlis me -3 nawilis Tanaxmad
Tu kreditors aqvs giravnobis mowmoba , €S niSnavs imas, rom es
dokumenti mas gadasces. sajaro reestris Canaweris faqti
miuTiTebs, rom uflebamosil pirs gaaCnia Sesabamisi uflebebi

(germaniis s amoqalaqo kodegsis 891 -e muxlis pirveli nawilis
Tanaxmad).

29|, Rosenberg, /shwab/ Goowald. Zivilprozessrecht. S. fifebulia ix. T. liluaSvili,
samogalaqo saproceso samarTali, Th. 2005w. Gv.224
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Sedarebis saxiT moyvanili zemoaRniSnuli magaliT ebi miuTiTeben
imaze, Tu ra didi mniSvneloba eniWeba materialur -samarTlebriv
danawesebs mtkicebis tvirTis ganawilebis dros . amdenad,
mtkicebis tvirTi s arasworad gadanawile bas safuzvlad udevs
materialur ~ -samarTlebrivi danawesebis araswori gamoyeneba.

agedan gamomdinare, SesaZlebelia aRiniSnos, rom mitkicebis
valdebuleb ebis zogadi da specialur i ganawilebis wesebs
axasi aTebs garkveuli Taviseburebebi.

andenad, procesualuri danawesi, romlis Tanaxmad , faqti unda
daadasturos iman , vinc am fagtze uTiTebs, mogmedebs im
SemTxvevaS| Tu kanoniT ar aris miTiTebuli , Tu vin unda
adasturos esa Tu is faqti. am SemTxvevaSi mosamarTlis
agtiurobas aqvs metad didi mniSvn eloba, radgan is gansazRvravs
dasadgeni fagtebis moculobas, mxedvelobaSi iRebs im faqtebs,
romlebsac iuridiul I mniSvneloba gaaCniaT konkretuli sagmis

gadawyvetisaTvis da a.S. yovelive amas igi axorcielebs
materialur ~ -samarTlebrivi normebis safuZvelze.

ag yuradReba unda mivaqgcioT imas, rom im SemTxvevasSic , Tu
sasamarTlom arasworad gaanawila mtkicebis tvirTi magram

sagmeSi mtkicebuleba  warmoadgina im mxarem, visac ar evaleboda
misi dadastureba, mtkicebis tvirTis arasworad ganawilebas,

rogorc kanonis danawesis darRvevas, ekargeba Tavisi iuridiuli
mniSvneloba. am darRvevas SesaZlebelia maSin mohyves garkveuli
Sedegi , rodesac mticebul ebis warmoudgenl obi s
mxare, visac ar evaleboda misi warmodgena. magram es ar unda
gavigoT ise TiTgos amiT icvleba m tkicebis tvirTis ganawilebis

principi. miuxedavad imisa, Tu vin warmoadgina mtkicebuleba,

sadavo faqtis dadasturebis tvirTi akisria im mxares , visac
evaleba misi dadastureba. 430

im SemTxvevaSi, rodesac sasamarTlo arasworad anawilebs
mtkicebis tvirTs , igulis xmeba, rom sasamarTlo arasworad
ganmarta sadavo urTierTobis momwesrigebeli norma. xSirad
mtkicebiTi valdebulebebis arasworad ganawilebas safuZvlad

udevs materialur samarTalSi arsebuli prezumfciebis araswori

gageba. wina TavebSi Cven SevexeT prezumfciebs, m agram am
SemTxvevaSi prezumfciebi gvainteresebs rogorc mitkicebis

tvirTis ganawilebis samarTlebrivi safuZveli.

magaliTad, safrangeTis samogalago kodegsi iTvaliswinebs
kanoniT dadgenil prezumfciebs da prezumfciebs, romlebic ar
aris dadgenili kanoniT. 431

4307 liluaSvili, samogalaqo saproceso samarTali, Tb. 2005w. gv. 233 .
431 Brigitte HessFalon, AnneMarie SimonDroit civil, *®di t i on, 2007, p. 88, 94.
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kanoniT dadgenil i prezumfcieb i warmoadgens iseT varauds,
rom elic specialuri kanoniT dakavSi rebulia zogierT agtTan an
fagtTan (cetainsact e ou ~)*ertains faits

maT ganekuTvneba aqtebi, roml  ebic kanoniT cnobilia baTilad,

radgan ewinaaRmdegeba kanonis debuleb ebs; SemTxvevebi, rodesac
kanonis Tanaxmad sakuTreba an valdebulebebisagan
ganTavisufleba =~ gamomdinareobs  garkveuli garemoebebidan;
sasamarTlo gadawyvetileba, romelsac mieniWeba kanonieri Zala.

erTerTi mxaris aRiareba an ficis dadeba. 433

prezumfciebis gamoy enebas, romlebic ar aris kanoniT dadgenili,
safrangeTis samoqalaqo kodeqgsi mTlianad andobs mosamarTles. am
SemTxvevaSi kanoniT gansazRvrulia, rom mosamarTlis ganaTlebasa

da keTilgonierebas ( l umi re et 7 | a) pkavGidieba ane
saxis prezum fciebis gamoyeneba. 434 am SemTxvevaSi mosamarTlem unda
dauSvas mxolod zustad gansazRvruli da mniSvnelovani

varaudebi. 435

materialur ~ -samarTlebriv prezumfciebs, rogorc polisistemur
saSualebebs, axasiaTeb s ori Tviseba : materialur  -samarTlebrivi
da procesualur -sanarTlebrivi.  prezumfciebis  materialur -
samarTlebrivi Tviseba gulisxmobs garkveuli materialur -
samarTlebrivi Sedegis dadgomas materialur
samarTalurTierTobis  subieqgtebisaTvis. davis  SemTxvevaSi
mogmedeben materialur -samarTlebrivi prezumfciebis
procesualur  -samarTlebrivi funqgciebi. 436 magaliTad, safrangeTis
samogalaqo kodeqsi Seicavs prezumfciis definicias, kerZod, 1349 -e
muxlis Tanaxmad, prezumfciebs warmoadgens daskvnebi, romlebic
kanonma an mosamarTlem miiRo cnobili fagtidan ucnob faqtze

ddun fait wmmonmAd” ~ un f ai

zustad rom iTgvas, am funqciebis Taviseburebebi ganapirobeb S
materialur ~ -samarTlebrivi Sedegis dadgomas.

upirveles  yovlisa , unda aRiniSnos, rom procesualur -
samarTlebrivi TvalsazrisiT prezumfciis mniSvneloba vlindeba

mtkicebis valdebuleb asa da am valdebulebisagan
ganTavisuflebaSi. anu procesualuri TvalsazrisiT , prezumfciis
mniSvneloba Si igulisxmeba gaverkvioT , Tu vin un da daadasturos
konkretuli faqti da, amave dros , vin Tavisufldeba am faqtis
dadasturebisagan. rac Seexeba materialur -samarTlebriv
mniSvnelobas, upirveles yovlisa , unda aRiniSnos, rom iuridiul
literaturaSi gamoTgmuli mosazrebis Tanaxmad , prezumfciis

materialur -samarTlebrivi mniSvneloba vlindeba imaSi, rom

432 Code civil. art: 1350, edition, 2006
*3ix. Iqve.

“34 Brigitte HessFallon, AnneMarie Simon. Droit civil, §®di t i on, 2007, p. 94.

435 Codecivil . art 1353,edition, 2006
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437 Code civil. art: 1349, edition, 2006.
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Afaqtis daumtkicebl obis araxel sayrel:| Sedegeb
im mxares, romels ac am faqtis damtkiceba evaleboda.

araxelsayreli gadawyvetilebis gamotanis mugara warmoadgens

faqgtors, romelic uzrunvelyofs mxareTa agtiurobas ,

warmoudginon sasamarTlos Sesabamisi mtkicebulebebi, daamtkicon

Sesabami si 4% sagsebéThveTarmxmebiT aRniSn ul mosazrebas,

amasTan vfigrobT, rom miTiTebuli mosazrebiT yuradReba

gamaxvilebulia materialur -samarTlebriv prezumfciaze
procesualur -samarTlebrivi TvalsazrisiT, riTac xazi gaesva am
prezumfciis polisistemur xasiaTs.

magram amasTan erTad, vfigrobT, rom Cven mier gansaxilveli
Tematikis gaTvaliswinebiT , yuradReba unda gavamaxvilo T ara
zogada d prezumfciebze, aramed - procesualur -samarTlebrivi
prezumfciis materialur -samarTlebriv funqciaze.

agedan gamomdinare, Cveni interesis sferos warmoadgens sakiTxi

imis Sesa xeb, Tu ramdenad marTebulad uzrunvelyo sasamarTlom
procesualur -samarTlebrivi prezumfciis materialur -
samarTlebriv i funqciis realizacia.

aRniSnuli  sakiTxis ganxilva uSualo kavSirSia mtkicebis
tvirTis ganawilebis problematikasTan.

amisaTvis gamovyoT procesua lur -samarTlebrivi prezumfciis
funqciis ori elementi:

1. samarTlebrivi prezumfciebi, rogorc mtkicebiTi
valdebulebebis  ganawilebis  elementi; 2.  samarTlebrivi
prezumfciebi, rogorc mtkicebis tvirTisagan mxaris

ganTavisuflebis elementi.

magram, rogorc Cven vfi  qgrobT , pirveli element i ukavSirdeba
samarTli s normis ganmartebas, xolo meore - am ganmartebis
Sedegad procesualuri ufleba -valdebulebebis ganxorcielebas.
amdenad, orive elementi asruleb s erT sa da i mae funqcias,
radgan samarTlebrivi prezumfciebis Tanaxmad , mtkicebis sworad
gadanawileba iwvevs erTi mxaris mtkicebis tvirTisagan
ganTavisuflebas.

materialur ~ -samarTlebrivi normebis analizi gvaZlevs
SesaZleblobas davaskvnaT, rom zogierTi norm a Seicavs pirdapir
miTiTebas, Tu romeli faqti vin unda daadasturos. rig
SemTxvevebSi aseT miTiTebas adgili ara agvs da samarTlis normis
interpretaciis Sedegad SeiZleba mivideT daskvnamde , Tu vin aris
konkretul SemTxvevaSi mtkicebis tvirTis matarebeli. aRniSnuli

kateg oriis sagmeTa ganxilvisas, sadac sadavo urTierTobis
momwesrigebeli norma ar Seicavs pirdapir miTiTebebs mtkicebis

tvirTis Taobaze, vfigrobT, rom unda ganimartos imisda mixedviT
Tu romel mxares uadvildeba ama Tu im faqtis dadastureba.

38T liluaSvili, samogalaqo saproceso samarTali, Th. 2005w. gv. 227
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magram am SemTxvevaSi mxedvelobaSi unda ignes miRebuli ara
subieqturi faqgtori, aram ed - obiegturi. am dros mtkicebis
tvirTisagan Tavisufldeba ara is , vinc ver SeZlo mtkicebulebis
mopoveba an sxva raime mizeziT sadavo faqtis dadastureba, aramed

dasada sturebeli faqtobrivi garemoebis Sinaarsidan gamomdinare :
- is, visTvisac ara xelsayrelia, ara logikuria misi dadastureba.

agedan gamomdinare, sakasacio sasamarTlos mitkicebis tvirTis
ganawilebis  marTebulebis = Semowmebisas uwevs  dadgenili

faqgtobrivi garemoebebis Sefaseba, ufro zustad - saapelacio
sasamarTlos dasabuTebis Sefaseba.

iuridiul  literat uraSi prezumfciebis daxasiaTebisas xSirad
gvxvdeba materialur -samarTlebrivi institutebis  empiriul [

CamonaTvali. xSir SemTxvevaSi aRniSnuli CamonaTvali atarebs
usistemo xasiaTs , sadac saxelSekrulebo valdebulebebTan erTad

ganxilulia mamobis dadgenasTan dakav Sirebuli prezumfciebi an
kanonis codnis figcia. ra Tgma unda , es XxSir SemTxvevaSi
arTulebs prezum  f ciebTan dakavSirebiT saerTo dask vnis miRebas.

Cven VTVIiT, rom rodesac kanonSi pirdapir ar aris miTiTebuli

faqgtis damtkicebis valdebulebaze da am daskvnis ga keTeba
SesaZlebelia mxolod samarTlis normis ganmartebis gziT,
sasamarTlom , upirveles yovlisa , mxedvelobaSi unda miiRos
samarTlebrivi prezumfciis struqtura, romelic Sedgeba faqti -
safuzZvlisa da prezumirebuli fagtisagan (aseve ix. $ 3.2).

imisaTvis, rom gamo yenebul ignes prezumirebuli faqti samoqgalaqo
procesSi , jerunda dadasturdes faqti -safuzv eli. 43°

magaliTad, imis dasadastureblad , rom bavSvis mama aris X
(prezumirebuli faqti), jer unda dadasturdes, rom bavSvi

daibada, rodesac X imyofeboda bavSvis dedasTan re gistrirebul
gorwinebaSi (faqti -safuzveli).

agedan gamomdinare, faqti -safuZveli Sedis mtkicebis saganSi (ix. $
3.3.), rac moiTxovs mtkicebulebaTa  saSualebebiT mis
dadasturebas. 440

magram, rogorc Cven vfi  grobT, imisaTvis , rom gaadvildes
mtkicebis tvirTis gans azRvris proce si, unda ganvsazRvroT
faqti -safuzvlis da prezumirebuli faqtis urTierTkavSiri.

amisaTvis  yvela  konkretul =~ SemTxvevaSi zustad  unda
ganisazRvros, Tu sad aris faqti -safuZveli da sad -
prezumirebuli faqti.

yuradsaRebia is, rom prezumirebuli faqtis gansazRvriT advili
xdeba imis gansazRvra , Tu vis evaleba faqti -safuzvlis

dadastureba. Sesabamisad, prezumirebuli fagtis uaryofa awyobs
im mxares, vis winaaRmdegac dadgenilia pr ezumfcia. magaliTad,
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ivaraudeba, rom moZravi nivTis mflobeli aris misi mesakuTr hat
prezumirebul faqts am SemTxvevaSi warmoadgens mesakuTred yofna,

xolo faqt -safuZzvel s - moZravi nivTis mflobeloba. agedan
gamomdinare cxadia, rom vis winaaRmdeg ac aris dadgenili es
prezumfcia , imisTvis aris xelsayreli prezumirebuli fagtis

uaryofa da , agedan gamomdinare , Sesabamisad nawildeba mtkicebis
tvirTi. aseve, sesxis xelSekrulebidan warmoSobil
valdebulebebTan dakavSireb ul davebSi, rodesac mosarCele
iTXovs sesxis dabrunebas , faqt -safuzvels warmoadgens
dapirispirebul mxareTa Soris dadebuli sesxis xelS ekr uleba,
romlis Sesrulebis vada ukve dadga. prezumirebul faqts
warmoadgens valdebulebis Seus r ulebloba. agedan gamomdinare
prezumirebuli faqti unda uaryos mopasuxem, radgan es
prezumfcia mogmedebs mis winaaRmdeg.

faqt obriv ad prezumfciebTan mimarTebi T  mtkicebis tvirTis
ganawilebis specialuri wesi emorCileba mtkicebis tvirTis

ganawilebis zogad wess, romlis Tanaxmad , mxare, romelic

adasturebs prezumfciis uaryofis faqts, is am faqts efuZneba ise,

rogorc Tavisi moTxovnebis a Tu Sesageblis safuZvels 442 rac
savsebiT akmayofilebs saqgarTvelos samo galago saproceso

kodegsis 102 -e muxlis pirveli nawiliT dadgenil mtkicebis
tvirTis ganawilebis saerTo wess.

SesaZlebelia davaskvnaT, rom materialur -samarTlebrivi normiT
pirdapir gauTvaliswin ebel SemTxvevaSi mtkicebis tvirTi S
ganawilebis umetes SemTxvevaSi aucil ebeli xdeba samarTlis
normis ganm arteba, romlis Sedegad wunda dadgindes faqti -
safuZveli da prezumirebuli faqti , Xolo amis Semdeg unda
ganisazRvros , Tu romel i mxaris sawinaarmdegod mogmedebs
prezumirebuli faqti. amiT dgi ndeba Tu vis sasargeblod

mogmedebs prezumfcia da vin unda uaryos prezumirebuli faqti.

magram kidev erTxel davZenT, rom zemoaRniSnuli wesi mogmedebs
mxolod im SemTxvevaSi , Tu kanonidan ar gamomdinareobs
miTiTebebi mtkicebis tvirTis ganawilebis Taobaze.

migvaCnia, rom unda SevCerde T ramdenime maTganze, romlebic
garkveul samarTlebriv interess iwveven.

amdenad, unda aRiniSnos, rom mtkicebis tvirTis ganawilebis
specialuri wesi mocemulia ara marto materialur samarTalSi

saerTo wesis garda , mtkicebis tvirTis gana wilebis specialur
wessac iTvaliswinebs samogalago saproceso kodeqsi , kerZod,
sssk-is 136-e da 157-e muxlebis Tanaxmad , Tu werilobiTi an
nivTieri mtkicebulebis wardgenaze arasapatio mizeziT uars

ambobs erT -erTi mxare, romelic ar uaryofs, rom mtkicebuleba

mis xelTaa, sasamarTlos SeuZlia mtkicebulebis gamoTxovis

41 sagarTvelos samogalago kodegsis 158 -e muxlis pirveli nawili .
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Sesaxeb Suamdgomlobis aRmZvreli piri gaaTavisuflos im faqtis
mtkicebis tvirTisagan, romelic am mtkicebulebiT unda
daedasturebina da aseTi tvirTi gadaakisros mxares, romelic
uars ambobs werilobiTi Tu ni vTieri mtkicebulebis wardgenaze.

amasTan mimarTebiT sainteresoa germaniis sasamarTlo praqgtikis

mier SemuSavebuli wesebi, kerZod, im SemTxvevaSi , Tu erT -erT ma
mxarem winaswar SecnobiT gaanadgura romelime nivTieri
mtkicebuleba an Segnebulad dums mni Svnelov ani fagtebis
Taobaze, zogierT SemTxvevaSi sasamarTlos SeuZlia mitkicebis

tvirTi am mxares daakisros. 443

sakmaod saintereso danawesia mocemuli sagarTvelos samoqgalago
saproceso kodeqsis 356 j-e muxlis me -2 nawilSi, romlis Tanaxmad,
mosarCele (prokurori) valdebu lia, sasamarTlos warudginos
mtkicebulebebi mopasuxis qonebis reketulobis Sesaxeb, xolo me -4
nawilis Tanaxmad, valdebulia, sasamarTlos warudginos
mtkicebulebebi mopasuxis qonebis ukanonobis Sesaxeb. amave
kanonis 356 j-e muxlis me -6 nawilis Tanaxmad, mopasux e valdebulia,
sasamarTlos warudginos Tavisi qonebis dasabuTebulobisa da
kanonierebis Sesaxeb, xolo me -5 nawilis bolo winadadebis
Sesabamisad, Tu sagmis warmoebis procesSi mopasuxem ver
warudgina sasamarTlos gonebis an am gonebis SeZenisaTvis saWiro
finansu ri saSualebebis kanonieri gziT mopovebis an am qonebaze
saqarTvelos kanonmdeblobiT dadgenili gadasaxadebis gadaxdis

damadasturebeli dokumentebi, mosamarTle mas cnobs
dausabuTeblad. amdenad, am SemTxvevaSi procesualuri kodeqsi
pirdapir iTvaliswinebs faqtebi S damtkicebis tvirTis

ganawilebas. magram interess iwvevs is faqtori, rom mosarCeles
(prokurors), romelsac ekisreba Tavisi moTxovnis dasabuTeba -
dadastureba, aseve mopasuxes ekisreba am garemoebebis gagarwyleba
Sesabamisi mtkicebulebebis wardgeniT, romlis S eusruleblobis
Sedegad mosamarTlem SeiZleba es goneba cnos dausabuTeblad.

aseve garkveul interess iwvevs mikicebis tvirTis ganawilebis

samarTlebrivi danawesi, romelic dadgenilia ‘sityvisa da
gamoxatvis Tavisuflebis Sesaxeb~ saqgarTvelos kanonis me -13
muxl| iT. kerZod, gansaxilveli normis Tanaxmad, pirs ekisreba
samoqgalaqo -samarTlebrivi pasuxismgebloba kerZo piris

ciliswamebisaTvis, Tu mosarCele sasamarTloSi daamtkicebs, rom
mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts uSualod
mosarCelis Sesaxeb daam  gancxadebiT mosarCeles ziani miadga~.

miTiTebuli norma iwvevs mraval kiTxvas rogorc TeoriaSi, aseve
pragtikaSic. aRniSnuli normidan gamomdinareobs, rom prezumfcia

443 GTZ-is masalebi. marTImsajuleba germaniaSi da samarTalwarmoeba
samoqalaqo sagmeebze. Sead. http://planetadissecom/’seddis 125280html-) e O3 H O dzM ¢ B §
ey MbOd ds] 0ot | jtsdkoddd
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mogmedebs im piris sawinaaRmdegod, vinc gaxda ciliswamebis
obieqti (mosarCele). am SemTxvevaSi prezumirebul faqts
warmoadgens is, rom mosarCelis Sesaxeb gavrcelebuli

informacia ar aris mcdari. amdenad, imis mtkiceba, rom mopasuxis

gancxadeba Seicavs arsebiTad mcdar faqts
ekisreba mosarCeles.

gansaxilveli norma ewinaaRmdegeba m  tkicebis tvirTis ganawilebis
im princips, romlis Tanaxmad, mtkicebis saganSi Semavali faqtebis
dadastureba ekisreba imas, visTvisac es ufro advilia da
mosaxerxebeli. Cven amaze ukve visaubreT da aRvniSneT, rom

(fagt -safuzvels),

garkveul ~ SemTxvevebSi obieqturad arsebuli gare moebebi

karnaxoben, Tu romelma mxarem unda ikisros mtkiceba, rom faqti

advili dasadasturebeli gaxdes.

ra Tgma unda, gansaxilveli normis kontegstidan gamomdinare, Tu
amasTan erTad, gaviTvaliswinebT ‘sityvisa da gamoxatvis
Tavisuflebis Sesaxeb~ kanoniT mowe srigebuli  urTierTobis
specifikas, TiTgmis SeuZlebeli xdeba mosarCelisaTvis imis
dadast ur e b anopasuasnganéxadeba Seicavs arsebiTad mcdar
fagts 0 .

amasTan mimarTebiT sakasacio palatam ganmarta: Al mi saTvi
sworad ganimartos gansaxilveli norma, yur adReba unda

gavamaxvilo T im uflebaze, romlis dacvas ac iTxovs mosarCele.
kerZod, mosarCele aRniSnavs, rom mas Seelaxa pativi da Rirseba.
agve unda aRiniSnos, rom garkveul SemTxvevaSi reputaciis
uflebiT daculi sferoebi SeiZleba moicavdes Rirsebis uflebiT
dac ul sferoebs.

sakasacio palata ganmartavs, rom samogalaqo kodeqsis me
muxli icavs pirovnebis pativs, Rirsebas, sagmian reputacias.
pirovnebis Rirseba warmoadgens im Rirebulebas, romlis
Sefasebis unari gaaCnia TviT am pirs da romelic moicavs
sakuTari mo raluri Tvisebebis, sazogadoebisadmi
pasuxismgeblobis, sakuTari sazogadoebrivi mniSvnelobis
Sefasebas. pativi warmoadgens im RirebulebaTa Tvisebas, romel
pirovnebis obieqturi sazogadoebrivi Sefasebaa.

-18

ic

agedan gamomdinare, pativi, Rirseba, reputacia Sef asebiTi

kategoriebia. @ amasTan, gasaTvaliswinebelia, rom  Rirseba
pirovnebis iseTi araqonebrivi sikeTea, romlis Sefaseba
SesaZlebelia im pirovnebis mier, romelic moiTxovs Tavisi
Rirsebis dacvas.

saqarTvelos samoqgalago saproceso kodeqsis 102 -e muxlis me
nawilis Tanaxmad, im garemoebaTa damtkiceba, romelsac emyareba
moTxovna Tu Sesagebeli, SeiZleba TviT mxareTa (mesame pirTa)
axsna-ganmartebiT, mowmeTa CvenebebiT, werilobiTi Tu nivTieri
mtkicebulebebiTa da eqspertizis daskvniT.

amave muxlis me -3 nawili s gaTvaliswinebiT, kanoniT ar aris
dadgenili, rom pativis, Rirsebis, reputaciis Selaxvis faqgtebi
unda dadasturdes konkretuli mtkicebulebebiT; amdenad,

191
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aRniSnuli Rirebulebebis Selaxvis faqti SeiZleba dadasturdes

nebismieri zemoT CamoTvlili mtkicebulebaTa sa xeebis meSveobiT,
maT Soris, TviT mosarCelis axsna -ganmartebiTac. 444 am SemTxvevasSi
yuradReba wunda gavamaxvilo T imaze, rom mxareTa axsna -
ganmartebis is nawili warmoadgens mtkicebulebas, romelic sagmis

sworad gadawyvetisaTvis mniSvnelobis mgone garemoebis ar seboba-
ararsebobas adasturebs. amasTan, mxareTa axsna -ganmartebebi unda
Sefasdes sxva mtkicebulebebTan erTobliobaSi, ra drosac
gasaTvaliswinebelia konkretuli samarTalurTirTobis

Y

specifi k 4% o

amdenad, sagmeebis ganxilvisas, mitkicebis tvirTis sworad
gadanawlebisas yuradsaRebia am urTierTobis specifika.

uSualod mosarCelis axsna -ganmartebas SeiZleba gaaCndes sakmaod
didi mniSvneloba, romelic moiTxovs iseTsave Semowmebas,
rogorsac nebismieri sxva mtkicebulebaTa saSualeba. amasTan

erTad mxaris axsna -ganmartebas, rogorc mtkicebulebis erT -erT
saSualebas, axasiaTebs garkveuli Taviseburebebi. XSir
SemTxvevaSi rTulia imis gamijvna, Tu axsna -ganmartebis romel
nawilia moTxovnis (Sesageblis) Camoyalibeba, misi dazusteba da
faqgtobrivi garemoebis Sefaseba. 446 am mxriv, int eress iwvevs
germaniis samogalaqo saproceso kodegsis 445 -e da 447 -e muxlebi.

rogorc wesi, mxare ar SeiZleba Tavis sagmeSi gamodiodes mowmed.
magram, mxaris Suamdgomlobis safuZvelze, mowinaaRmdege mxaris
dakiTxva dasaSvebia, Tu mtkicebuleba sxva mtkicebuleb aTa
saSualebebis gamoyenebis gareSe igneboda arasruli. 441

rodesac cilismwamebluri cnobebi eWvis qveS ayenebs mosarCelis
keTilsindisierebas, faqtobrivad adgili aqvs prezumfciebis
konkurencias. erT SemTxvevaSi ivaraudeba, rom nebismieri
fizikuri piri aris keT ilsindisieri, sanam ar dadasturdeba
sawinaaRmdego. amave dros gansaxilveli normis Tanaxmad, piris
arakeTilsindisiereba dadgenilad iTvleba, sanam ar
dadasturdeba sawinaaRmdego. zustad am SemTxvevasSi didi
mniSvneloba eniWeba prezumirebuli faqtis winaaRmdeg Sedavebis
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xarisxis Sefasebas, ra drosac gaTvaliswinebul unda ignes
rogorc obieqturi, aseve subieqturi faqgtorebi. kerZod,
magaliTisaTvis isev mivmarToT zemoaRniSnul gadawyvetilebas,
romelic exeboda sagazeTo saSualebiT gavrcelebuli
informaciis uaryofas.

ker Zod, sakasacio sasamarTlos gadawyvetilebaSi aRniSnulia
Semdegi: fii mi saTvi s, rom st atuliaiformacigavr cel eb
Sefasdes uaryofiTad, unda arsebobdes gamoxatvis Tavisuflebis

SezRudvis is standarti, romelic aucilebelia konkretul [
SemTxvevis gaTvaliswinebiT, presis Tavisuflebis SezRudvisaT Vis,
standarti, romelic moiTxovs mwvave sazogadoebrivi interesis
mqgone sakiTxze gamoTgmuli azris SezRudvas, rac sabolood unda
miuTiTebdes gamoxatvis Tavisuflebis uflebaSi iseT Carevaze,

romeli ¢ aucilebelia demokratiul sazoga doebaSi Sesabamisi
kanonieri miznis misaRwevad, rac ar igna dadasturebuli
mosarCelis mier saapelacio sasamarTloSi da razedac igi ar

uTiTebs sakasacio saCivarSi. . . . amasTan, sakasacio palata
ganmartavs, rom ,,sityvisa da gamoxatvi s Ta\
saqarTvelos kanonis me -2 muxlis Tanaxmad , am kanonis

interpretireba unda moxdes sagarTvelos konstituciis mier
nakisri saerTaSoriso samarTlebrivi valdebulebebis, maT Soris,
adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli
konvenciisa da adamianis ufleba Ta evropuli sasamarTlos
precedentuli samarTlis Sesabamisad.

aRniSnulis gaTvaliswinebiT, sakasacio palata yuradRebas

amaxvilebs adamianis uflebaTa evropuli konvenciis me -10 muxlze,
romelic icavs gamoxatvis Tavisuflebas. gansaxilveli muxlis
pirveli punqti s Tanaxmad: ,yvelas aqvs ufleba gamoxatvis

Tavisuflebisa. es ufleba moicavs piris Tavisuflebas, hqgondes
Sexedulebebi, miiRos an gaavrcelos informacia Tu mosazrebebi
sajaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis
mi uxedavad. .. oO.

amave muxlis me -2 punqti iTvaliswinebs saxelmwifos mxridan am
uflebebSi Carevis SesaZleblobebs, riTac aseve gansazRvrulia am
uflebebSi Carevis is pirobebi, rom el Ta arsebobisas aRniSnuli

Careva SeiZleba Sefasebul ignes dadebiTad. 0 448

amdenad, zemoaRniSnuli konvenciis me  -10 muxlis orive punqti

warmoadgens im erTobas, rom elic ar arsebob s erTmaneTisagan
damoukideblad da gmni s gamoxatvis Tavisuflebis erTian I dacvis
meganizms.rogorc irkveva , mtkicebis tvirTis ganawilebis is wesi,

romelic mocemulia ‘sityvisa da gamoxatvis Tavisu flebis

Sesaxeb~ sagarTvelos kanonis me  -13 muxliT , moiTxovs, Sesabamisad,
faqtobrivi situaciis sworad gaanalizebas, rac ukavSirdeba am
kanoniT mowesrigebul urTierTobaTa specifikas.
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magaliTad, zemoaRniSnuli urTierTobis Taviseburebidan
gamomdinare, rodesac presaSi gamoqveynebuli statiis Sinaarsi
mTlianobaSi da masSi arsebuli calkeuli gamonaTqvamebi
mosarCelem (kasatorma) miiRo rogorc piradi Seuracxyofa,
yuradReba wunda gamaxvilebdes imaze, Tu ra garemoebebze
amaxvilebs  yuradRebas  mosarCele da  rogor. kerZod,

zemoaRniSnuli magaliTis mixedviT, ganxilul unda ignes
gamoxatvis Tavisufleb asa da sxva pirTa uflebeb sa dareputac  ais
Soris balansi s konteqstSi, aRniSnulTan mimarTebi T dasaSvebi
kritikis farglebi s gaTvaliswinebiT . amasTan, mxedvelobaSi unda
ignes miRebuli p resis Tavisuflebis instituti, radgan a m
SemTxvevaSi swor ed presis meSveobiT gavrcelda sadavo
gamonaTqgvamebi.

amdenad, rodesac sasamarTlo afasebs aRniSnul urTierTobebTan
dakavSirebul davebs, mtkicebis tvirTis gansazRvrisas unda
gaiTvaliswinos mosarCelis axs na-ganmartebebi sxva
mtkicebulebebTan erTobliobaSi. miT umetes, rodesac mopasuxes
warmoadgens gazeTi an masobrivi informaciis sxva saSualeba,

gasaTvaliswinebelia, rom mxolod aRniSnuli gamonaTqgvamebi ar

gmnis presis Tavisuflebis SezRudvis samarTlebriv winap irobas.
rogorc mivuTiTeT , konvenciis me -10 muxliT aseve daculia

presis Tavisufleba, rac, upirveles yovlisa, gamoixateba presis

fungciaSi - gaavrcelos sazogado ebriv i  cxovrebis sxvadasxva

sakiTxze informacia da ideebi. aRniSnul funqcias didi

mniSvneloba eniWeba demokratiuli sazoga d oebis

ganviTarebisaTvis da misi SezRudva aucilebeli unda iyos isev
da isev demokratiul sazogadoebaSi dasaxuli kanonieri miznis
misaRwevadH®,

amasTan, unda arsebobdes samarTliani balansi dapirispirebul
Rirebulebebs Soris. kerz od, erT SemTxvevaSi Cven s winaSea
gamoxatvis Tavisuflebis ufleba, xolo meore SemTxvevaSi _ sxva
pirTa uflebebi da interesebi.

unda aRiniSnos, rom presis meSveobiT gavrcelebuli
informacia SesaZlebelia Seicavdes sxva pirTa uflebebis a da
maTi reputaciis S elaxvis risks. gavrcelebeli informacia
SeiZleba iyos Seuracxmyofeli, gamaognebeli an SemaSfoTebeli, 450
magram ar arsebobdes am uflebis SezRudvis erT -erTi (da ara
erTaderTi) iseTi aucilebeli winapiroba, rac daculia
gansaxilveli konvenciis me -10 muxliT, kerZod , am uflebis
SezRudva aucilebeli unda iyos demokratiul sazogadoebaSi
dasaxu li kanonieri miznis misaRwevad. “aucilebelia demokratiul
sazogadoebaSi~ - konkretul SemTxvevaSi unda ganxilul ignes

49 aseve ix. e. gociriZe, mizezobrioba, Th. 2006, gv. 38 -39

40 gocirize, gamoxatvis Tavisufleba Rirebuleb aTa konfligtSi adamianis
uflebaTa evropuli konvenciisa da strasburgis sasamarTlos iurisdiqciis

mixedviT. Th. 2008w., gv. 311 .
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‘dasaSvebi kritikis~ konteqstSi. 451 am sakiTxis garkvevisas didi
mmiSvneloba eniWeba im mizans, rasac isaxavda statia , StatiiT
gavrcelebuli informacia da ideebi , Tu ramdenad iTvaliswinebda
farTo sazogadoeba aucilebeli, saWirboroto sakiTxebis
gacnobasa da miwodebas da ramdenad arsebobda sazogadoebisaTvis
am informaciis mi  Rebis aucilebloba.

samarTliani balansis sworad gansazRvrisaTvis mniSvneloba

eniWeba imas, Tu gamoTgmuli kritika ramdenad exeboda
sazogadoebrivi interesebis sakiTxs da aRniSnulTan mimarTebi T
presis mier Tavisi  Tavisuflebis gamxatvis  uflebis
ganxorciele  bisas sazogado ebrivi interesis dasakmayofileblad
aucilebeli iyo Tu ara sadavo gamonaT gvamebis gavrceleba.

aRniSnulis  gaTvaliswinebiT, sazogadoebrivi interesebis
uzrunvelsayofad, presis mier gamoxatvis Tavisuflebis uflebis
ganxorci elebisas 4°2 rodesac stat iaSi  mocemuli informacia
warmoadgens sazogadoebis interesis sagans da sazogadoebrivi
debatebis nawils, mieTiTeba statiis mizanze _ sazogadoebrivi
interesis dakmayofilebaze , rasac, TavisTavad , SeiZleba Seewiros
konkretuli piris reputacia. 453

amdenad, rogorc  vxedavT, mtkicebis tvirTis ganawilebaze kanoni
SeiZleba pirdapir uTiTebdes, magram faqti -safuzvlis uaryofa
SeiZleba ukavSirdebodes kanonSi miTiTebuli SefasebiTi cnebebis
ganmartebas, rac aucilebelia imisaTvis, rom ganisazRvros

prezumirebuli fagtis gamoyen ebis imperatiuloba. 454

ufro detalurad SevCerd eT zemoaRniSnul sakiTxze, radgan,
rogorc vfigrobT , gansaxilveli norma moicavs mtkicebis tvirTis
gansxvavebul wess, romelic ar aris damaxasiaTebeli samarTlis

sxva normebiT  dadgenil [ prezumfciebisaTvis. es iseTi

pr ocesualur  -samarTlebrivi prezumfciis materialur -

samarTlebrivi funqciaa, romlis sworad realizaciisaTvis
aucilebelia gaTvaliswinebul ign es im urTierTobis speci f ika,
romlisTvisac kanonma daadgina es prezumfcia.

agedan gamomdinare, rogorc vnaxeT , mtkicebis  tvi  rTis
ganawilebis zogad wesTan erTad aris specialuri wesebi,
romlebic  yvela konkretuli  situaciis gaTvalis winebiT ,
aucileblad unda igne S daculi, riTac sabolood

uzrunvelyofilia sagmeze swori gadawyvetilebis miReba.

“'dawv. ix. iqve, gv. 354, aseve ix. n. comai a,

statia:

Tavisufleba, Tu mavne zegavleajpolebBardal kandmiao Tl m

#5(12)06, gv., 75-77.

452, gocirize, gamoxatvis Tavisufleba RirebulebaTa konfliqtSi adamianis
uflebaTa evropuli konvenciisa da strasburgis sasamarTlos iurisdigciis
mixedviT. Th. 2008w., 278 -298

*S3susg #as -1174131908 23 ivlisi 2009w.

*4Sead. e. gocirize, gamoxatvis Tavisufleba RirebulebaTa konfligtSi
adamianis uflebaTa evropuli konvenciisa da strasburgis sasamarTlos
iurisdiqciis mixedviT. Th. 2008w., gv. 562
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unda aRiniSnos, rom zogad da specialur wesTa n erTad germaniis
sasamarTlo pragtikam SeimuSava garkveuli wesebi, romlebic maT
exmareba modave mxareTa Soris mtkicebis tvirTis swor ad
gadanawilebaSi.

kerZod, germaniis sasamarTlo praqtikiT gamomuSavebulia e.w.
sawinaaRmdegos damtkicebis wesebi. maTi gamo yenebis Sedegad
Camoyalibda SemTxvevaTa Semdegi jgufebi:

aa)Tu erTma mxarem winaswari ganzraxviT CaSala meore mxaris mier
mtkicebulebis ~ warmodgena  -gamoyeneba, magaliTad, romelime
nivTieri mtkicebulebis ganadgurebiT an mxolod misTvis cnobil

faqtebze dumiliT , calkeul SemTxvevebSi mtkicebis tvirTi
SeiZleba sxvas gadaekisros.

bb)germanul samarTalwarmoebaSi mwarmoeblis pasuxismgebloba
miaxloebulia zianze pasuxismgeblobasTan, romelic miyenebulia
gansakuTrebiT saSiSi wyaros mier. Tu mwarmoebeli brunvaSi
uSvebs ganousworebel/uxarisxo produqts, man unda daamtkicos,

rom gamosworebis SeuZlebloba ar aris mis mier valdebulebaTa

darRvevis Sedegi da is amaSi damnaSave ar aris.

gg)sxva adamianebis janmrTelobisTvis zianis miuyeneblobis
profesiuli movaleobis uxeSi darRvevac S eiZleba iwvevdes
mtkicebis tvirTis sxvaze gadakisrebas, Tu movaleobis darRvevas
SeiZleboda gamoewvia miyenebuli zianis dadgoma. magaliTad,

egimma unda daadasturos, rom misi gaufrTxilebloba ar gaxda
zianis dadgomis mizezi da mis mogmedebebSi braleuloba ar i yo.
garda amisa, mtkicebis tvirTi SeiZleba Serbildes masSin, rodesac

arsebobs pirveli STabeWdilebis mtkicebulebis ganxilvis
SesaZlebloba. Tu mocemuli faqtebis sasargeblod metyvelebs
cxovrebiseuli gamocdileba, rameTu isini eyrdnobian movlenaTa

tipur ganviTa rebas, maSin mxarem, romelsac ekisreba mtkicebis
tvirTi, SeiZleba miuTiTos maT WeSmaritebaze da ar moiyvanos
damatebiTi  mtkicebulebebi.  gansakuTrebiT  xSirad aseTi
fagtobrivi varaudebi gamoiyeneba mizezobrivi kavSiris an bralis
dasamtkiceblad. Tumca , Tu meore mxares SeuZlia , damajereblad
warmoadginos movlenaTa ganviTarebis sxva SesaZlebloba da,
amgvarad, pirveli STabeWdilebis mtkicebulebas gamoacalos
fagtobrivi safuZveli, amiT mas SeuZlia misi gagarwyleba.

magaliT ad: Tu betonis konstrugciis Weridan , raime x elSesaxebi
mizezis gareSe , Camovarda didi fragmenti, erTi SexedviT , €s
faqti miuTiTebs uxarisxo mSeneblobaze. xolo Tu mSenebeli
daadasturebs, rom SemkveTma mis zurgsukan muSebs daavala rkinis
konstrugciebze ekonomiis gaweva, maSin erTi SexedviT aSkara

mtki cebuleba Semxvedri mtkicebulebiT garwyldeba.

garkveuli winapirobebis arsebobisas sasamarTlo pragtikaSi

mtkicebis tvirTi SeiZleba gadanawildes pasuxismgeblobisa da
riskis sferoTa Sesabamisad. magaliTad, mxarisaTvis
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mtkicebulebis warmodgena praqtikulad Seu Zlebelia, Tu momxdari

misi pasuxismgeblobis sferos ar miekuTvneba da, amgvarad , mxares
ar gaaCnia Sesabamisi codna. am SemTxvevaSi masze , cxadia, ver
igneba dakisrebuli mtkicebis tvirTi. gamoyenebis xSiri SemTxveva

£ gagiravebuli nivTis defeqtii Tu gamgira vebeli SeZlebs
daamtkicos, rom defeqti warmoiSva ara misi pasuxismgeblobis

sferoSi, aramed - damgqiraveblis  pasuxismgeblobis, am
ukanasknelma unda daamtkicos, rom defeqtis warmoSobaSi mas

brali ar miuZRuvis.

vinc eyrdnoba gamonakliss, man unda daamtkicos am
gamonaklisisaTvis faqtobrivi winapirobebis arseboba. magaliTad,

piri, romelic adasturebs srulwlovani piris gmeduunarobas,
eyrdnoba zogadi wesidan gamonakliss da amitom man unda
warmoadginos mtkicebuleba.

zianis anazRaurebis Sesaxeb sagmeebze procesebis d ros mogmedebs

mniSvnelovani wesi, romelic mtkicebas aiolebs. Tu mxareebi

daoben imaze, dadga ziani Tu ara, igi dadga zianis gamomwvevi

mogmedebis Sedegad da ramdenad didia zarali, sasamarTlos

SeuZl i a es saki Txi gadawyvitos osagmis y VvV
Sefasebi T da sakuTari Sexedul ebi s mi xedvi To,
sakmarisi safuZveli warmoadgina( A287, m1, germaniis ssk). es niSnavs,

magaliTad imas, rom masobrivi avtosagzao SemTxvevis dros,

rodesac erTdroulad ramdenime avtomobili ziandeba,

sasamarTlos SeuZlia ziani Seafa sos sakuTari SexedulebiT,

mtkicebulebebis gamoyenebis gareSe. 455

ra Tgma unda , mitkicebis tvirTis ganawilebas safuZvlad udevs
SejibrebiTobis principi, romliTac mniSvnelovna d SezRudulia
sasamarTlos agtiuroba. sasamarTlo ar SeiZleba iyos mtkicebis

tvirTis mata rebeli, is mxolod xelmZRvanelobs mxareTa
SejibrebiTobas. amdenad, sasamarTlo m sworad unda gansazRvros
mtkicebis  tvirTi, rac  ukavSirdeba samarTlis normis
interpretaciis sakiTxs, amave dros swori Sefaseba unda misces

fagtobriv  situacias, rac  sabolood xdeba s akasacio
sasamarTlos Sefasebis sagani.

magram, amasTan erTad, sasamarTlo pragtikam warmoWra iseTi
sakiTxebi, romlebic exeba mosamarTlis agqtiurobis farglebs
SejibrebiTobis pirobebSi.

nagaliTad, SesaZlebelia Tu ara sasamarTlom garkveuli faqtis

dasadast urebl ad moiTxovos mtkicebulebis warmodgena. ra Tgma
unda, mxareebi TviTon uTiTeben faqtebze, romel Ta dadastureba c
maT surT da TviTon  ve gansazRvraven, Tu romeli mtkicebulebebiT

unda dadasturdes es faqgtebi, rac warmoadgens mxareTa

5% GTZ-is masalebi. marTImsajuleba germaniaSi da samarTalwarmoeba
samogalago sagmeebze



SejibrebiTobis arss, ma gram sasamarTlos yovelTvis sworad ar
esmis es principi . agedan gamomdinare, ismis Semdegi kiTxva: im
SemTxvevaS| Tu sasamarTlo moiTxovs mxaris mier miTiTebuli

faqtis dasadastureblad konkretul mtkicebulebas, xom ar

niSnavs imas, rom sasamarTlo uxeSad ereva mitkicebi S tvirTis
ganawilebaSi.

am kiTxvaze pasuxis gasacemad unda ganvmartoT SejibrebiTobis
principis zogierTi Tavisebureb a samogqalago procesSi.

upirveles yovlisa , am mxriv interess iwvevs germaniis samogalaqo
saproceso samarTali. SejibrebiTobis  principi german ul
samarTalwarmoebaSi dargobrivi principia, romelic warmoadgens

faqgtobrivi garemoebebis mopo vebis garantias , raTa sasamarTlom
SeZlos sagmeze samarTliani gadawyvetilebis gamotana, rodesac
mxareebs akisriaT fagtebis Segrove bis pasuxi smgebloba, e.i.
mtkicebis  tvirTi. 456

germaniis samogalaqo procesSi SejibrebiTobis principi mTeli

Tavis i arsiT Tavs ar iCens, anu am principma ar hpova germaniis
samoqgalaqo procesSi pirdapiri gamoxatul eba; samagierod, es
principi aisaxa calkeul samarTlebriv normebS i, kerZod,

germaniis samogalaqo saproceso kodegsis 138 (1), 139, 140, 142, 288 -e
muxlebSi. 457

germaniis samogalaqo procesSi SejibrebiTobis principi niSnavs
imas, rom sasamarTlos gadawyvetilebas safuzZvlad SeiZleba
daedos mxolod mxareTa mier miTiTebuli fagtebi; TviTon
mxareel arian mtkicebi S tvirTis matareblebi, romlebsac
evaleba T, daadasturon miTiTebuli faqtebi; mtkicebulebebi

ganisazRvreba mxolod sadavo fagtebis mixedviT. 458
ra Tgma unda , am principis garantiaSi igulisxmeba wesi, romlis
Tanaxmad sasamarTlo ar  uSlis xels am  pincipis

ganxorcielebas, im gamonaklisebis garda, romlebic exeba
samarTlis normis gamoyenebas, mtkicebulebaTa Tavisufal
Sefasebas da a.S.

magram, amasTan erTad, gasaTvaliswinebelia, rom SejibrebiTobis

princips gaaCnia aseve sxva mxarec, romlis Tanaxmad :
SejibrebiTobis principi izRudeba samarTalwarmoebis
efeqturobis mizniT, rodesac aucilebelia sagmis viTarebis

amoxsna samosamarTlo samarTlis meSveobiT. zustad am momentze
gvinda gavamaxvilo T yuradReba, rodesac sasamarTlo saTvis xel is
Sewyoba aucilebelia imisa Tvis, rom igi gaerkvios sagmis
garemoebebSi. miuxedavad imisa, rom SejibrebiTobis principis
Tanaxmad mtkicebis tvirTi aw evT mxareebs, metad didi mniSvneloba

456¢ 1.1 Oo lsta® > H Oty & G2 Adniz B jfrplsol [CRA200%:, fy Is BL.
*7ix . iqve, gv. 31, aseve ix . http://planetadissecom'seddis 125280html- | tt Oy H O dzfM ¢ 5§

i thSUJ Mz Otz def fp B3P Wz o
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eniWeba sasamarTlos rols am sagmeSi, romlis Tanaxmad :
sasamarTlo munda uzrunvelyos mtkicebulebaTa w ardgena. 459
sasamarTlos aseTi agtiuroba niSnavs imas, rom garkveul
SemTxvevebSi sasamarTlo aZlevs mxareebs ganmartebebs. unda
aRiniSnos, rom sagarTvelos sasamarTlos praqtikaSi aris
SemTxvevebi, rodesac sagmeze araswori gadawyvetileba igna
gamotanili, ris miz ezi c gaxda is, rom ar iyo gamokveTili
sasamarTlos roli mxareTa SejibrebiTobaSi. sagmis momzadebis

mizniT mosamarTles SeuZlia daavalos mxareebs , Seavson, xolo
saWiroebis SemTxvevaSi , ganmarton maT mier warmodgenili
masalebi, winadadeba misces mxareebs , warmoadginon sagmisaTvis
mniSvnelobis mgone nivTebi da dokumentebi; gamoiTxovo S mxareTa
Txovni T mtkicebulebebi sxvadasxva dawesebulebidan, Seamowmo S
mtkicebulebebi da a.S. 460 aRniSnuli danawesi , romlis Tanaxmad
sasamarTlos  SeuZli a SesTavazos mxareebs , warmoadgi non
damatebiTi mtkicebulebebi, 461 emsaxureba simarTlis garkvevas. 462
magaliTad, safrangeTis samoqalago saproceso kodegsis me -7
muxlis Tanaxmad , sasamarTlos SeuZlia miiRos mxedvelobaSi aseve

is fagtebi, rom elTa Sesaxeb mxareebs specialurad ar hgondaT
gacxadebul i 463

magram safrangeTis Tanamedrove iuridiul do gtrinaSi ganxilvis
sagans warmoadgens sakiTxi imis Sesaxeb, rom procesis Zveli
liberaluri sgema, romelic isaxavda mxareTa SejibrebiTobas
sasamarTlos kontrolis qveS, ra drosac imarjvebda Zlieri, ar

akmayofilebs Tanamedrove moTxovnebs, rac gamoixateba
procesualur i TanamSromlobis dadgenaSi sasamarTlosa da
modave mxareebs Soris , samarTlisa da faqtis sakiTxebTan

dakavSirebiT. 464

2001 wels germaniaSi Cat arebuli samogalago samarTalwarmoebis
reformasTan dakavSirebiT gamo vlinda SejibrebiTobis principis
SezRudva. am mxriv , kanonmdekel ma daadgina iseTi siaxleebi,

romlebic afarToeben mosamarT] IS uflebamosilebas
procesualuri masalis marTvasTan dakavSirebiT. 465 magaliTad,
germaniis samoqgalaqo saproceso kodeqsis 139 -e muxlis pirve i
nawilis Tanaxmad , sasamarTlo valdebulia , Mmxareebs auxsnas
sagmis faqgtobrivi mxare da aucileblobis SemTxvevaSi xeli

Seuwyos damatebiTi masalis moZiebisaTvis. xolo 139 -e muxlis me2
da me-3 nawilebis Tanaxmad , sagmeze moulodneli gadawyvetilebis
Tavidan ac ilebis mizniT , arsebobs sagmisaTvis mniSvnelovan

Yix. iqve s, B2

%0 sagarTvelos samogalaqo saproceso kodegsis 203 -e muxli

®ix. iqve 103 -e muxlis pirveli nawilis me -2 winadadeba.

527 liluaSvili, v. xrustali, sagarTvelos samogalago saproceso kodegsis
komentarebi, m eore gamocema, Tb. 2007. gv. 204 .

“3Code de proc®dure civile, art. 7.
464¢ 1-T Oo lsta® > H O tizig & G2 Az B jiylscle CRAR200%:, ) Is ®Q2,
ix . ique., Misted , 3



faqgtobriv garemoebebze yuradRebis gamaxvilebis aucileblobis
valdebuleba. 466

amdenad, rogorc Cans , sasamarTlos aqtiurobas mxareTa
SejibrebiTobis marTvaSi gaaCnia didi mniSvneloba. magram am
agtiurobam ar unda gamoiwvios sasamarTlo neitralitetis
darRveva. sasamarTlo swor mimarTulebas unda aZlevdes process.

agedan gamomdinare, SesaZlebelia aR vniSnoT, rom mxareTa
SejibrebiTobis marTvaSi sasamarTlos aqtiuroba unda gamoixatos

sworad dasmul kiTxvebSi, romlebic ukavS irdeba sagmisaTvis
mniSvnelovan  faqgtobriv.  garemoebebs.  sasamarTlom unda
gamokveTos udavo faqtebi da gansazRvros faqtebi, romlebic
Seadgenen mtkicebis sagans ; man unda daazustos , Tu rogor
apireben am fagtebis damtkicebas mxareebi. magaliTad, vindikaciur

sar CelSi mosarCele uTiTebs, rom igi warmoadgens uZravi nivTis
mesakuTres da iTxovs mopasuxis gamosaxlebas, radgan am
ukanasknels ar gaaCnia am nivTis flobis ufleba. am SemTxvevaSi

sasamarTlom unda daazustos , SeZenili agvs Tu ara mosarCeles
sadavo uZrav nivTze sakuTrebis ufleba da dasturdeba es Tu ara
sajaro reestris amonaweris Tanaxmad. im SemTxvevasSi , Tu

gadamzidvel ma sarkinigzo kompaniam sarCeliT moiTxova vagonebis
dayovnebisaTvis zianis anazRaureba, mosamarTlem SekiTxvebiT

unda gaarkvios , gaaCnia Tu ara mos arCel es vagonebis mocdenasTan
dakavSirebiT Sedgenili saerTo formis aqtebi (gmanebi) da a.S.
aseve, Tavisi iniciativiT SeuZlia moiwvios specialistebi an

daniSnos eqspertiza , Tu sadavo sakiTxis gadasawyvetad
aucilebelia specialuri codna, rac sasamarTlos dama tebiT
daexmareba, gaerkves mxareTa mier warmodgenil mtkicebulebebSi 467

yovelive zemoaRniSnulis gaTvaliswinebiT , SesaZlebelia
davaskvnaT, rom sakasacio sasamarTlos mier mtkicebiTi
sagmianobis Semowmebisas metad didi mniSvneloba eniWebamtkicebis
tvirTi s gansazRvris marTebulebas, rasac safuZvlad udevs
mxareTa  SejibrebiTobis marTva, mosamarTlis aqtiurobis
farglebis gansazRvras, rac SeuZlebelia sagmeze mniSvnelovani
faqtobrivi situaciis analizis gareSe. Sesabamisad, mtkicebis
tvirTis sworad ganawileba moiT xovs fagtobrivi situaciis
samarTlebriv Sefasebas da , amasTan dakavSirebiT , samarTlis
normis sworad ganmartebas, rac aisaxeba aramarto faqgtobrivi
garemoebebis sworad gansazRvraSi, aramed - maT sworad dadgenasSi.

B O HOdNS ] sy Mz Ode diojtersidaery 2008 jfnly .| tldOxzdld,. 13 9
139.3
“’saqarTvelos  samoqalaqo saproceso kodegsis 162e muxli.
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V. sakasacio sasamarTlos gadawyvetileba.
sakasacio sasamarTlos gadawyvetilebis
miTiTebebis savaldebulo Zala

5.1. sakiTxis dasma

naSromis aRniSnul TavSi Cven vecdebiT calkeuli praqtikuli

magaliTis ganxilviT yuradReba gavamaxviloT erT SemTxvevaSi -
saapelacio sasamarTlos mier dadgenili faqgtobrivi g aremoebebis
samarTlebrivi Sefasebis Sedegebze, xolo meore SemTxvevaSi -
saapelacio sasamarTlos mier fagtobrivi garemoebebis dadgenis

procesis Sefasebis Sedegebze.

gansaxilveli Tematikis farglebSi Cvens interess iwvevs

fagtobrivi  garemoebebis = mniSvnelobis gavlena  sakasacio
sasamarTlos mier miRebul gadawyvetilebaze. amasTan erTad :
SevexebiT zogierT sakiTxs, romelic exeba sakasacio sasamarTlos

miTiTebis savaldebuloobas.

sakasacio sasamarTlos gadawyvetilebis instituti
gaTvaliswinebulia sagarTvelos samoqgalago saproceso kodegsis
L TaviT.

aRniSnuli institutis Tanaxmad, sakasacio sasamarTlos gaaCnia
uflebamosileba, ucvlelad datovos gasaCivrebuli
gadawyvetileba an gaaugmos igi. kerZod, gasaCivrebuli
gadawyvetilebis ucvlelad datoveba SesaZlebelia  sam
SemTxvevaSi: rodesac kanonis miTiTebul darRvevas ara aqvs
adgili; saapelacio sasamarTlos gadawyvetilebas safuZvlad ar

udevs kanonis darRveva; saapelacio sasamarTlos gadawyvetileba
arsebiTad sworia , miuxedavad imisa, rom gadawyvetilebis
samotivacio nawili ar Seicavs Ses abamis dasabuTebas 468

gasaCivrebuli gadawyvetilebis gaugmeba SesaZlebelia sam
SemTxvevaSi: sagmis garemoebebi saproceso normebis iseTi
darRveviTaa dadgenili, rom am darRvevis Sedegad sagmeze
araswori gadawyvetileba igna gamotanili da saWiroa
mtkicebulebaTa  damatebiTi gamokvleva; arsebobs am kodeqsis 394 -e
muxliT gaTvaliswinebuli safuZvlebi, garda aRniSnuli muxlis

Ago da fieod q v*& p axaliq gasldwyvetilebis miRebis
SemTxvevaSi*/0

zemoaRniSnuli procesualuri danawesebi warmoadgen s mxolod
procesualur Kkri teriumebs, romelSic moiazreba gasaCivrebuli

“8sagarTvelos  samoqgalago saproceso kodegsis 410e muxli.
*ix. iqve  412e muxi
“ix.igve  411e muxli
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gadawyvetilebis (ganCinebis) rogorc procesualur -samarTlebrivi,
aseve materialur ~ -samarTlebrivi mxareebis Semowmebis Sedegebi.
amdenad, miTiTebuli Sedegebi damokidebuli a erT SemTxvevaSi -
sagmisaTvis mniSvnelovani (  ZiriTadi, saZiebeli) faqtobrivi
garemoebebis gansazRvris marTebulob aze, meore SemTxvevaSi - am
fagtobrivi garemoebeb is dadgenis procesis marTebulobaze , Xolo
mesame SemTxvevaSi, romlis arsebobaze damokidebulia wina ori
SemTxveva, warmoadgens procesualur dar Rvevels (sssk-is 394 -e
muxli), rom | ebic warmoadgens gasaCivrebuli gadawyvetilebis
gaugmebis absolutur safuZvels. 471

aRniSnuli naSromis Tematikis gaTvaliswinebiT, romelic exeba

ZiriTadi, sagmisaTvis mniSvnelovani faqgtobrivi garemoebebis
mniSvnelobas sakasaci 0 sasamarTlosaTvis, Cven ar SevexebiT sssk -

is 394 -e muxliT dadgenili gasaCivrebuli gadawyvetilebis
gaugmebi s absolutur safuzZvel s, garia a
gvepungtebisa (ix. mogvianebiT).

amdenad, sakasacio sasamarTlos gadawyvetilebis zemoaRniSnuli
Seriixveva xSirad ganpirobebulia faqgtobrivi garemoebebis
Semowmebisprocesualuri TaviseburebebiT (ix. $1.3).

zemdgomi sasamarTloebis mniSvnelovan amocanas warmoadgens is,
rom gaaqarwylon samarTlis normis interpretaciidan gamomdinare
bundovanebebi da am gzi T xeli Seuwyon samarTlis ganviTarebas. 472

5.2. gasaCivrebuli gadawyvetilebis ucvlelad
datovebis samarTlebrivi kriteriumebi

ganvixiloT SemTxvevebi, rodesac kanonis miTiTebul darRvevas
ara aqvs adgili; saapelacio sasamarTlos gadawyvetilebas
safuZvlad ar ude vs kanonis darRveva

pirvel SemTxvevaSi igulisxmeba sakasacio saCivarSi miTiTebuli

darRveva, romelic SeiZleba exebodes rogorc materialur -
samarTlebrivi, aseve  procesualur -samarTlebrivi  normebis
darRvevas. miuxedavad amisa, sakasacio sasamarTlos Tavisi

inic iativiT SeuZlia Seamowmos materialur -samarTlebrivi normis
darRvevebi (ix.$ 1.2.,$ 1.3., $ 3.1.), xolo procesualur -samarTlebrivi
darRvevebis Semowmeba SeuZlia mxolod sakasacio saCivarSi amis
Sesaxeb  arsebuli miTiTebebis SemTxvevaSi da  kanoniT
gaTvaliswineb ul farglebSi 473 am ukanasknel SemTxvevaSi mas

"1 Sead. T. mamaiaSvili. sakasacio sasamarTlos gadawyvetileba. Jurnali
Amar TI| msaga,l ebl, 2008w., gv., 109

"2 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv. 130
" saqarTvelos samogalaqo kodegsis 404 -e muxlis pirveli nawili.
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faqtebis damadasturebeli mtkicebulebebi (ix. $4.3.).474
meore SemTxvevasi, rodesac saapelacio sasamarTlos
gadawyvetilebas safuZvlad ar udevs kanonis da rRveva, sakasacio

sasamarTlo TviTon ikvlevs, darRveulia Tu ara materialur -
samarTlebrivi norma, maT Soris iseTi, romelic gasaCivrebuli
gadawyvetilebis gaugmebis absoluturi safuZvelia.

am SemTxvevaSi sakasacio sasamarTlom wunda Seamowmos , Tu
ramdenad sworad igna gansazRvruli silogizmis mTavari, pirveli
(normatiuli) wanamZRvari. magram iuridiuli Sedegis normatiuli
wanamZRvris gansazRvris (samarTlebrivi normis moZiebis da
ganmartebis) aucilebloba ukavSirdeba meoradi wanamZRuvris, anu
fagtobrivi situaciis sworad gansazRvras - erT SemTxvevaSi da
mis realizacias silogizmis mTavari, anu normatiuli wanamZRvris

gveS - meore SemTxvevaSi. amdenad, gansaxilvel orive SemTxvevasSi
igulisxmeba, rom gvemdgomma sasamarTlom sworad ganaxorciela
zemoaRniSnuli  wanamZRvrebis  figsaci IS realizacia, ris
Sedegadac kanonieri gadawyvetileba igna miRebuli.

aRniSnul daskvnamde sakasacio sasamarTlo deduqciuri kvleviT

midis, rac , wupirvel es yovlisa , niSnavs imas, rom sakasacio
sasamarTlo amowmebs , Tu ramdenad sworad igna gamoyenebuli da
ganmeebuli samarTlis norma, romelic zogadi da abstraqtuli

xasiaTisaa. amdenad, rodesac sakasacio sasamarTlo ucvlelad

tovebs saapelacio sasamarTlos gadawyvetilebas (ganCinebas) , mis
motivaciaSi unda Candes , Tu ratom miiCnia, rom am normiT
gaTvaliswinebuli Sede gi realizdeba konkretul SedegSi.

magaliTis saxiT mivmarToT sasamarTlo praqgtikas.
erT -erT sagmeze sakasacio sasamarTlom ganmarta , rom fimosarCele
fiao war moadgens mar Tl zomi er mf |l obel s, ker Zo
sasamar Tl om daadgi na, r - ndadebolis a safjaeol e filao
xelSekruleba registrirebulia dedofliswyaros raionis miwis
marTvis sammarTvelos saregistracio JurnalSi #1482 -IT.
kasatoris mier ar aris wamoyenebuli damatebiTi da
dasabuTebuli sakasacio saCivari, roml | Tac igi sadavod gaxdida
sajaro reestrSi registr acias, amdenad, saapelacio sasamarTlos
mier dadgenili faqtobrivi garemoebebi savaldebuloa
sasamarTlosaTvis (sssk -is 407 -e muxlis me -2 nawili).
amr i g a dsTan dadebuli ijaris xelSekrulebis registraciis
faqt.i adasturebs i m garemoebas,omaiom fiao ar
mflobeli. . . . . marTlzomier mfloblad iTvleba piri, romelic
samarTlebriv safuZvelze axorcielebs nivTis mimarT faqgtobriv

““Sead, Bor ®. J. La cassation en praattiiasave Tpc i3Wi6l,e. Pari s, 199
liluaSvili, v. xrustali, sagarTvelos samogalago saproceso kodeqgsis

komentari, meore gamocema. Tb. 2007, gv.729, aseve, T. liluaSvili/ samogalaqo

saproceso samarTali. Tb. 2005. gv. 520.
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batonobas. saqarTvelos samogalago kodeqsis 162 - muxlis

pirveli nawilis pirveli winadadebis Tanaxmad, dauSvebelia

marTlzomier mf  lobels moeTxovos nivTis ukan dabruneba. amave

muxlis me -2 nawilis Tanaxmad, es wesi exeba aseve pirdapiri

mfloblis urTierTobas arapirdapir mflobelTan. gansaxilveli

normis Tanasmafll éla@ aqvs gameagah saglavm s A b O
miwa. . .. .

zemoaRniSnuli dan gamomdinare, sakasacio palata miiCnevs, rom

saqarTvelos samogalago saproceso kodegsis 410 -e muxlis
Tanaxmad, saapelacio sasamarTlos mier gamotanil
gadawyvetilebas safuZvlad ar udevs kanonis darRveva. ot
rogorc zemoaRniSnuli magaliTidan Cans, sasamarTlo m sworad

gansazRvra faqtobrivi garemoebebis wre da procesualuri
darRvevis gareSe daadgina isini.

SesaZlebelia, rom sakasacio saCivari uTiTebdes samarTlis

normis interpretaciaze, magram am SemTxvevaSic aucilebelia
gaviTvaliswinoT faqtobrivi garemoebebi, ra dgan mniSvnelovania
ara samarTlis normis interpretaciis (ganmartebis) Semowmeba,
aramed is, Tu am interpretaciis Sedegad ramdenad sworad
gansazRvra saapelacio sasamarTlom sagmisaTvis mniSvnelovani
faqgtobrivi garemoebebi.

magaliTad, erT  -erT sagme Si kasato ri - dmanisis raionis gamgeoba
uTiTebda, rom saapelacio sasamarTlom arasworad ganmarta
saqarTvelos samoqgalago kodegsis 442 - muxli, romelic
iTvaliswinebs valdebulebis Sewyvetas urTierTgaqviTviT.

amasTan mimarTebiT sakasacio palatam miuTiTa : Asaapel acio
sasamarTlom sworad ganmarta sagarTvelos samoqalago kodegsis

442e muxlis pirveli nawili, kerZod, aRniSnuli muxlis pirveli

nawilis Tanaxmad, or pirs Soris arsebuli urTierTmoTxovna

SeiZleba gaqviTviT Sewydes, Tu damdgaria am moTxovnaTa
Sesrulebis vada. amdenad, gansaxilveli normis Tanaxmad,
urTierTmoTxovnaTa gaqviTvisas unda arsebobdes ori aucilebeli
winapiroba: orive piri erTmaneTisaTvis erTdroulad kreditoric

unda iyos da movalec, e.i. orives erTmaneTis mimarT unda
ekisrebodes valdebulebis Sesruleba da aseve da dgenil i unda
iyos am moTxovnaTa Sesrulebis vada. aRniSnuli normis Tanaxmad,

es ori winapiroba unda arsebobdes erTdroulad imisaTvis, rom
ganxorcieldes  urTierTmoTxovnaTa  gaqviTva. am  wesidan
gamonakliss warmoadgens amave muxlis me -2 nawili, romlis
Tanaxmad valdebulebaTa gaqviTva SesaZlebelia maSinac, roca

erT -erTi moTxovnis Sesrulebis vada jer ar damdgara, magram am
moTxovnis uflebis mgone mxars uWers gaqviTvas. valdebulebis

475 susg #as -1075132305 15 maisi 2006 w. aseve ix. #as-440-754-09 dekemberi/ 2009

wl # asd4472305 7 dekemberi 2005 w/ # as-45680507 5 oqtomberi, 2007 w.  #as -725
98505, 28 noemberi 2005 w.
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gaqgviTva xorcieldeba meore mxarisaTvis SetyobinebiT. sakasacio

palata ganmartavs, ro m konkretul davaze ar vrceldeba es
ukanaskneli normis danawesi (442 -e muxlis me -2 nawili), radgan
mopasuxe mxars ar uWers gaqviTvas, e.i. ar arsebobs misi neba
Sesrulebis vadis dadgomamde urTierTmoTxovnebis gaqviTvis
Sesaxeb, rac aucilebeli pirobaa am norm iIT urTierTobis
mowesrigebisaTvis.

saapelacio sasamarTlom dadgenilad miiCnia, rom mosarCelis
moTxovna mopasuxisaTvis milebis Rirebulebis dakisrebis Sesaxeb,
damokidebulia TviT mis mier mopasuxisaTvis Sesrulebuli
samuSaos Rirebulebis darCenili nawilis gadaxd aze. miTiTebuli
Tanxa mxareTa Soris saboloo angariS sworebisas  unda
gamokleboda dmanisis raionis gamgeobis mier Sps
‘saqgazmSenservisisaTvis~ Sesrulebuli samuSaoebis Rirebulebis

saxiT asanazRaurebel Tanxas, xolo saboloo angariSsworeba jer

ar Semdgara 0476

Gren sakasacio sasamarTlos gadawyvetilebidan moviyvaneT nawili,
romelic exeboda samarTlis normis ganmartebas, radgan kasatori

am SemTxvevaSi xelmZRvanelobda sssk -is 393 -e muxlis me -2 nawilis
igo gvepunqgti T. magram i misaTvi s, rom saka
Seemownebina Tu ramdenad sworad ganmarta saapelacio
sasamarTlom sk -is 442 -e muxli, ar iyo sakmarisi mxolod
silogizmis mTavari, anu normatiuli wanamZRvris gansazRvra,
radgan Semowmebis obieqts warmoadgens ara samarTlis norma,
aramed - faqgtobrivi garemoebebi. sama rTlis normis swor
ganmartebas gaaCnia sakmaod didi mniSvneloba. araswor
ganmartebas xSir SemTxvevaSi mohyveba araswori gadawyvetilebis
gamotana. magram im SemTxvevaSi, rodesac faqtebis dadgenis
procesi davas ar iwvevs an am procesualur darRvevebze miTiTeba
safuZvels moklebulia, maSin sasamarTlom unda Seamowmos, Tu
ramdenad moiazreba sasamarTlos mier dadgenili faqtobrivi
situacia samarTlis normiT gaTvaliswinebuli faqtobrivi

situaciis  normatiul  aRwerilobaSi, romelic = ganmarta
saapelacio sasamarTlom. sasamarTlo ar ixilavs abstraqtul
urTierTobebs, igi ixilavs da wyvets mxareTa Soris warmoSobil

davas, Sesabamisad samarTlis normis gamoyenebisa da ganmartebis
marTebulobas sakasacio sasamarTlo amowmebs konkretul
fagtebTan mimarTebiT. 477

sakmaod sainteresoa kanonis d anawesi, romlis Tanaxmad, sakasacio
sasamarTlo ar akmayofilebs sakasacio saCivars, rodesac
saapelacio sasamarTlos gadawyvetileba arsebiTad sworia ,

476 susg #as -28660809 22 ogtomberi 2009 w., aseve ix. #as -954120404, 4 marti

2005w.

4" aseve ix. Marie-Nozlle JabareBachellier,La technique de cassation, pourvois et@en  mat i r e
civile, 2010, p, 5354.
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miuxed avad imisa, rom gadawyvetilebis samotivacio nawili ar
Seicavs Sesabamis dasabuTebas .

vfigrobT , am SemXvevaSi unda ganimartos , Tu ras niSnavs
figadawyvetileba arsebiTad sworia 0 da far Seicavs Sesabamis
dasabuTebas. 0

imis gaTvaliswinebiT, rom sakasacio sasamarTlo ar aris
faqtebis damdgeni sasamarTlo da amowmebs gasaCivrebuli
gadawyvetilebis (ganCinebis) mx olod samarTlebriv mxares,
zemoaRniSnuli danawesis swor ganmartebas gaaCnia metad didi
mniSvneloba. unda aRiniSnos, rom imisaTvis, raTa gasaCivrebuli
gadawyvetileba iyos Semowmebadi samarTlebrivi kuTxiT, igi unda
Seicavdes sagmisaTvis mniSvnelovan dadgenil faqtebs. winaaRmdeg
SemTxvevaSi adgili egneba sssk -is 411-e an 412-e muxlebiT
gaTvaliswinebul SemTxvevebs.

am ukanasknel SemTxvevebs ufro detalurad gvemoT SevexebiT.

sssk-is 410 -e muxliT mocemul SemTxvevaSi saxeze unda iyos
Semowmebis obieqtis (fagtobriv i garemoebebis) yvela niSani da
amasTan erTad ar unda iyos faqgtobrivi garemoebebis dadgenasTan
dakavSirebuli  procesualuri  darRvevebi. amasTan erTad
mniSvnelovania is, rom gasaCivrebuli gadawyvetilebiT damdgaria

swori Sedegi. amdenad, unda arsebobdes subsum irebadi faqtebi.

magram  moiazreba Tu ara am  SemTxvevaSi iuridiuli
dausabuTebloba? im SemTxvevaSic, Tu gadawyvetileba iuridiulad
ar aris sakmaod dasabuTebuli, es warmoadgens misi gaugmebis

absolutur safuzvels (sssk -is394-e muxlis fAed gvepungqgti). ar
gamoricxvis principidan gamomdinare, sssk -is 410 -e muxl|l i s Ago
gvepungtiT gaTvaliswinebuli SemTxveva unda gavmijnoT amave

kodesis 394 -e mux |l i s A &0 qdvae pfuemqt ebi T gaTvaliswine

SemTxvevebisagan, rasac Cven dawvrilebiT gvemoT SevexebiT.

amdenad, gadawyvetil eba arsebdidaTdcdr s8el cav s
Sesabamis d a s arda Tgelbxans 0 bdes iseT SemT xvevas,

rodesac faqtobrivi situacia (meoradi wanamZRvari) sworad aris

gansazRvruli da dadgenili, magram ar aris sworad

ganxorcielebuli subsimireba gmedebis ab straqtuli normatiuli

Semadgenlobis (mTavari wanamZRvari) qveS, miuxedavad imisa, rom

sagmeze swori Sedegi dadga. aRniSnuli SeiZleba ukavSirdebodes

SemTxvevebs, rodesac saapelacio sasamarTlom gamoiyena is norma,

romelic ar unda gamoeyenebina an arasworad ga nmarta samarTlis

norma (sssk -is393-emuxlisme -2 nawil i s fibo da Agd gvepunqgt

am mxriv interess iwvevs safrangeTis saproceso kodeqgsis
Taviseburebebi. kerZod, 620 -e muxlis Tanaxmad, safrangeTis
sakasacio sasamarTlos SeuZlia ar daakmayofilos sakasacio
saCivari, magram Secvalos araswori mitivacia, samarTlebrivi
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xasiaTis motivaciiT 478 TiTgos motivaciaSi daSvebuli Secdoma
unda iwvevdes gasaCivrebuli gadawyvetilebis gaugmebas, magram
ekonomiurobis principis dacvis mizniT, sakasacio sasamarTlo ki

ar augmebs, aramed ZalaSi tovebs gasaCivrebul gadawyvetilebas,

magram Tavis gadawyvetilebaSi araswor motivacias cvlis swori

motivaciiT. 479 am SemTxvevaSi swori unda iyos gadawyvetilebis
sarezolucio nawili, magram , rogorc aRiniSna , lcvleba
samotivacio nawilis samarTlebriv i dasabuTeba (rejet par substitution de
motifs). samarTlebriv dasabuTebaSi am SemTxvevaSi igulisxmeba an

sxva samarTlebrivi normis gamoyeneba an faqtebis sxvagvari
kvalifikacia.

magram isic unda aRiniSnos, rom gansaxilveli normis mixedviT ,

gasaCivrebul gad awyvetilebaSi samarTlebrivi motivi
(samarTlebrivi dasabuTeba), anu rogorc uwodeben zedmeti
motivacia SeiZleba ar miiRos sakasacio sasamarTlom

mxedvelobaSi , Tu is seriozul gavlenas ar axdens sarezolucio

nawilze.

magaliTad, safrangeTis sakasacio sasamarTlo s erT -erT
gadawyvetilebaSi (Soc. 1987 wlis 12 ivnisi, biuleteni V, #378),

romelic exeboda Sromis kodegsis LL. 122 -4-e muxlis darRvevas
aRi niSna, rom sazogadoeba « Entreprise  Guenzi  asaCivrebs
saapelacio sasamarTlos gadawyvetilebas ( Nansy, 3 octombre 19§
romliTac daekisra baton lambertinisTvis gadaexada kompensacia
samsaxuridan ganTavisuflebis gamo; batoni lambertini samsaxurSi

miiRes 1976 wlis 3 maiss , rogorc muSa . 1980 wlis 1 ianvars igi
samuSaoebis xelmZRvaneli gaxda, 1980 wlis 6 marts mZzZime
darRve vis gamo samsaxuridan gaaTavisufles, sak asacio s acCivris

mixedviT mZime darRvev a imaSi mdgomareobs, rom sazogadoebis mier
dasagmebulma saStato TanamSromelma Tavisi xelmZRvanelobis
gveS myofi muSakebi waageza , daetovebinaT daumTavrebeli
samSeneblo obieqti sa muSao dRis dasrulebamde erTi saaTiT
adre, rom maTTan erTad barSi wasuliyo dasalevad; saapelacio

sasamarTlom daadgina, rom baton ma lambertin  ma romelsac
arasdros miuRia gafrTxileba, 1980 wlis 6 marts barSi waiyvana
sawarmos ori TanamSromeli samuSao saaTebSi , maSin, rodesac

mSenebloba ar iyo dasrulebuli. saapelacio sasamarTlom SeZlo

Seefasebina es faqti, rom mas ndobis dakargva da sawarmos kargad
muSaobaSi xelis SeSla mohyva. miuxedavad imisa, rom aRniSnuli
darRveva Seicavda samsaxuridan ganTavisuflebis realu r da
seriozul mizezs, is ar xasiaTdeboda sakmarisi simZimiT, rom

batoni lambertinisTvis ar miekuTvnebinaT  xelSekrulebis

Sewyvetis anazRaureba. amdenad, sakasacio sasamarTlom ar
daakmayofila sazogadoebis sakasacio saCivari. 480

“®Code de proc®dure civile. art. 620, 2008
“"9E. Prieur, La substitution de morifs par la Cour de cassdtiais, 1986, p. 17
®050c. 12 juin 1987 (Bull. V. nA 378)
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amdenad, daskvnis saxiT SeiZle ba aRiniSnos, rom , rodesac
saapelacio sasamarTlom gansazRvra sagmisaTvis mniSvnelovani

faqgtobrivi garemoebebi da , amdenad, sakasacio sasamarTlos
SeuZl ia es faqtebi samarTlebriv ad Seamowms (ix. $ 3.1.), magram
miuxedavad swori samarTlebrivi Sedegisa , saapdacio

sasamarTlom am faqtebs araswori samarTlebrivi Sefaseba misca,
sakasacio sasamarTlos SeuZlia ucvielad datovos
gasaCivrebuli gadawyvetileba (ganCineba) axali samarTlebrivi
SefasebiT.

5.3. gasaCivrebuli gadawyvetilebis (ganCinebis) gaugmeba
da sagmis X elaxla gansaxilvelad dabrunebis
samarTlebrivi kriteriumebi

rogorc ukve aRvniSneT, sakasacio sasamarTlo TviTon ver
miiRebs gadawyvetilebas, rodesac sagmis garemoebebi saproceso
normebis iseTi darRveviTaa dadgenili, rom am darRvevis Sedegad
sagmeze araswori gadawyvetileba igna gamotanili da saWiroa
mtkicebulebaTa damatebiTi gamokvleva (sssk -is 412 -e muxlis
pirvel.i nawilis fiad qgvepungti).
gansaxilveli normiT mocemuli danawesi, upirveles yovlisa,
ukavSirdeba sakasacio sasamarTlos mier mtkicebiTi procesi S
Semowmebis(ix. $ 4.3.) Sedegebs.

aRniSnuli danawesiT gaTvaliswinebuli SemTxvevis Semowmeba
warmoadgens sakasacio saCivris erT -erT safuzvels (sssk -is 393 -e
muxlis me -3 nawili). fagtebis gansazRvris da dadgenis procesis

Sefasebis Sedegad SeiZleba aRmoCnd es, rom qgvemdgomma
sasamarTlom  faqtobrivi garemoebebi daadgina procesualuri
darRveviT, agedan gamomdinare, gasaCivrebuli gadawyvetilebis
dasabuTeba SeiZleba Seicavdes iseT procesualur darRvevebs,

romelTa aRmofxvra mniSvnelovani iyos swori samarTlebrivi
SedegisaTvis.

es is SemTxvevaa, rodesac KkiTxvis niSnis qveS dgas faqtebis
dadgenis procesi da aucilebelia fagtsa da mtkicebulebas
Soris dakavSirebuli sxvadasxva sakiTxis gadawyveta (ix. $4.3.3.).

amdenad, sakasacio sasamarTlos mier sruli samarTlebrivi

analizisaTvis aucilebelia ara marto saapelacio sasamarTlos

mier dadgenilad miCneuli faqgtobrivi garemoebebi, aramed maT
dadgenasTan dakavSirebuli kanoniT gaTvaliswinebuli wesebis
dacva. es aucilebloba, Sesabamisad, ganpirobebulia dadgenili

fagtis savaldebulo obis prezumfciis uaryofis winapirobebiT
(ix. $ 3.2). aRniSnuli darRvevebi SeiZleba ukavSirdebodes
uSualod procesualur -samarTlebriv darRvevebs (ix. $ 1.3, $ 4.3),

magram  procesualuri  darRvevis mizezi, aseve SeiZleba
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ukavSirdebodes materialur -samarTlebriv an log ikuri wesebis
darRvevas (ix. $4.3.3.).

aRniSnuli darRvevebi SeiZleba gamovlindes mtkicebis tvirTis

araswor ganawilebaSi (ix. $ 4.4.), mtkicebis sagnis arasworad
gansazRvraSi (ix. $ 3.3.), im faqgtebis arasworad gansazRvraSi,
romlebic ar saWiroebs mtkicebas (ix. $ 3.4.), mtkicebiT procesSi
daSvebul arsebiT SecdomebSi (ix.$1.3.,%$4.3) daa.s.

magaliTad, erT -erT ganCinebaSi sakasacio palatam aRniSna, rom
sssk-is 412e muxlis pirveli nawilis "a~ qvepungtis Tanaxmad,
sakasacio sasamarTlo augmebs gadawyvetilebas da sagmes xelaxla
gansaxilvelad abrunebs saapelacio sasamarTloSi, vinaidan

saWiroa mtkicebulebaTa damatebiTi gamokvleva . sakasacio
sasamarTlom miiCnia , rom gasaCivrebuli ganCinebiT eqspertis

daskvna da sagmeSi warmodgenili mtkicebulebebi sa Tanadod
gamokvleuli ar aris, kerZod, sasamarTlo uTiTebs . sagmeze

Catarebuli eqgspertizis daskvniT dadgenilia, rom denis Zabvisa

da sixSiris cvalebadobas, agreTve eleqgtroenergiis xSir CarTva -
gamorTvebs SeeZlo elegtroZravebis mwyobridan gamoyvana. es
garemoeba eqspertma dakiTxvis drosac daadastura. sagmeSi aseve
warmodgenilia ZiriTadi saSualebebis amoRebis Sesaxeb aqgtebi,
romlebiTac dasturdeba eleqtroZravebis dazianebis faqti.~
mocemul SemTxvevaSi eqspertis daskvna ar aris kategoriuli,
vinaidan egsperti askvn is eleqtroenergiis arastabilur
miwodebasa da eleqgtroZravebis dazianebas Soris mizezobrivi
kavSiris SesaZleblobas. amdenad, daskvna kategoriulad ar adgens
marTIlsawinaaRmdego gmedebis gamo zianis dadgomas

aRniSnulTan dakavSirebiT, sakasacio sasamarTlo izi arebs
kasatoris mosazrebas, rom sasamarTlos saTanadod ar
gamoukvlevia miTiTebuli agtebi, kerZod, dasaxelebuli aqtebiT
Semowmebulia samgoris, RrmaRelis, zemo vakis, naZaladevis,
saguramos sadgurebSi ganTavsebuli eleqtro Zravebi, romelTa
egspluataci is xangrZl ivoba gansazRvrulia amave aqtebiT. Sps

“Thilisis wyali~ sarCelis safuZvlad uTiTebs im garemoebaze,

rom man gonebrivi ziani ganicada  aragvis xeobis
wyalsadenebisaTvis eleqtroenergiis SeferxebiT miwodebis gamo

(t. 1, s.f. 2). aseve eqgspertma Seamowma masala (t. 1 s.f. 7 -17, 130138),

romelic asaxavs aragvis xeobis wyalsadenebisaTvis
elegtroenergiis miwodebis xangrZlivobas. aseT viTarebaSi unda
gamoirkves:

ra gavienas axdens aragvis  xeobis  wyalsadenisaTvis
eleqtroenergiis arastabiluri miwodeba samgoris, RrmaRe lis,
zemo vakis, naZaladevis, saguramos sadgurebSi ganTavsebul

elegtroZravebze ;

elegtroZravebis daTvalierebis aqtebSi miTiTebuli Zravebis
gamoSvebis TariRisa da egspluataciis xangrZlivobis
gaTvaliswinebiT , zustad unda dadgindes maTi dazianeba



calsaxad iyo Tu ara gamowveuli eleqgtroenergiis miwodebis
xarveziT , Tu TviTon nivTis faqtobrivi mdgomareobiT;

dazianebuli elegtroZravebi . sagmesSi warmodgenili
mtkicebulebebis gaTvaliswinebiT , (t. 1 s.f. 126 -128) mTlianad igna
ganadgurebuli, Tu misi narCeni Rirebulebida n gamomdinare

mflobelma raime sargebeli miiRo Tu ara da dadebiT SemTxvevasSi,
zianis odenobis gansazRvrisas es garemoeba gaTvaliswinebulia
Tuara .

aseve dausabuTebelia saapelacio palatis daskvna Sps
‘sagarTvelos saxelmwifo eleqtrosistemis~ mier moTxovnili
685910,6 laris dakmayofilebaze uaris Tgmis Taobaze, vinaidan
gaurkvevelia, Tu ra igulisxmeba am odenobis axlad warmoSobil
davalianebaSi. sasamarTlom sarCeli SeiZleba ar daakmayofilos
misi dausabuTeblobis an usafuZvlobis gamo da ara imis gamo,
rom man ver gaarkvia, Tu raSi mdgomareobda mosarCelis moTxovna
da ra mtkicebulebebs afuZnebda igi am moTxovnas. samogalaqo
saproceso kodeqsis 222 -e muxlis Tanaxmad, mosamarTles ufleba
agvs, mxareebs misces SekiTxvebi, romlebic xels Seuwyoben sagmis
gadawyvetisaTvis mn iSvnelobis mqgone garemoebaTa srulad da
zustad gansazRvras, am garemoebebis dasadastureblad
mtkicebulebaTa gamovlenasa da sasamarTloSi wardgenas, maTi
utyuarobis gamokvlevas. aRniSnuli normis analizidan
gamomdinare, samogalaqgo samarTalwarmoeba  SejibrebiTobi S
principis fonze, gansakuTrebul SemTxvevebSi uSvebs da saWirod
miiCnevs mosamarTlis iniciativas sagmis saTanadod ganxilvis
mizniT.

sagmis xelaxla ganmxilvelma sasamarTlom mxareTa Soris
warmoSobil davas mxolod ganCinebis kvleviT nawilSi miTiTebul
garemoebaTa gamokvlevis Semdeg unda misces samarTlebrivi
Sefaseba.48%

zemoaRniSnuli magaliTi miuTiTebs imaze, rom sasamarTlo ar
SeiZleba savaraudo daskvnebs eyrdnobodes. sasamarTlosaTvis ar
unda iyos savaraudo moTxovnisa Tu Sesageblis Sinaarsi.
sasamarTlom unda g amokiTxos mxareebi da  daazustos

gansaxilvel sakiTxTa wre (ix. $ 3.1.). zemoaRniSnul magaliTSi
saapelacio sasamarTlom ar daakmayofila moTxovna im motiviT,
rom gaurkvevelia, Tu ra igulisxmeba am odenobis axlad
warmoSobil davalianebaSi. aseve, unda aRiniSnos, rom dasabuTeba
SeiZleba CaiTvalos srulad, Tu sagmeSi warmodgenili
mtkicebulebebis gamokvleva -Sefaseba xdeba erTobliobaSi , raTa
sruli suraTi Seigmnas faqtebis Sesaxeb (ix. $4.3.3)).

amdenad, miTiTebul magaliTSi egspertis daskvna ar iyo
kategoriuli,  vinaid an eqgsperti uSvebda elegtroenergiis

481 susg # as-858117407 23 ivnisi 2008 w., /aseve ix. #as -45278205 3 Tebervali
2006w. #as -87#150103, 22 Tebervali 2005w. / # as-782106909, 9 noemberi 2009 w.
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arastabilur miwodeb asa da eleqtroZravebis dazianebas Soris
mizezobrivi kavSiris arsebobas.

amis gasarkvevad sasamarTlos ar gamoukvlevia aqgtebi sadavo
sadgurebSi ganTavsebuli elegtroZravebis eqgspluataciis
xangrZlivobis S esaxeb. Sps "Thilisis wyali~ sarCelis safuzZvlad

uTiTebs im garemoebaze, rom man qonebrivi ziani ganicada aragvis

xeobis wyalsadenebisaTvis elegtroenergiis SeferxebiT miwodebis

gamo, romlis damadasturebeli mtkicebulebebi ar yof il a
gamokvleuli.

amdenad, aRnSnuli procesualuri darRvevebi miuTiTebs imaze,

rom saapelacio sasamarTlom ar daadgina faqtobrivi situaciis

sruli suraTi, rac aucilebelia sagmeze swori gadawyvetilebis
misaRebad.

safrangeTis  sakasacio sasamarTlos mier  gasaCivrebuli
gadawyvetilebis gaugmeb is Semdeg sagmis xelaxla ganxilvisas
mxares ufleba agvs , kvlav ganacxados mosazrebebi da pretenziebi,
miuTiTos axal fa giebsa da mtkicebulebebze, moiTxovos
sasamarTlosagan axali procesualuri mogmedebebis
ganxorcieleba. 482 magram mxares ar SeuZlia moiyvanos is
mosazrebebi, romlebic uaryo sakasacio sasamarTlom, aseve
mosazrebebi sasamarTlo s arakompetenturobis Taobaze, rac

sakasacio sasamarTlom ar gaiziara 483  Tu mxareebma axal i
mosazrebebi ar waradgines, es iITvleb a SezRudul pretenziebad
da moTxovnebad, romlebic war adgines im sasamarTloSi, romlis

gadawyvetileba ga augma sakasacio sasamarTlom. igive wesi
mogmedebs mxaris gamoucxadeblobisas. 484

magaliTad, rodesac saapelacio sasama rTlos samotivacio nawili
moklea , sagmis arsebiTi mxaris ganmxilveli sasamarTloebis mier

sadao faqtebis dadgenili  kvalifikaciis a da yovelgvari
Semowmebis ararsebobis  Taobaze sakasacio sasamarTlo martivi
SexsenebiT Semoifargleba 485

mtkicebulebebis damaxinjebis Semowmebis gziT mxolod iribad

xdeba fagtobrivi garemoebebis eWvqgveS dayeneba.

marTlac , disciplinu r i Semowmebis Tanaxmad (ix. $ 2.1) sakasacio
sasamarTlom unda Seamowmos is gadawyvetilebebi, romleb Sic
mxolod faqtebis analizi a mocemuli, magram am f aqt ebis
dasadastureblad ar aris Sefasebuli mtkicebuleb ebi (mowmeebis
Cvenebebi, policiis ogmi, eqspertizis daskvna da a.S). 486

*8250c. 21 janv. 1998, Gaz. Pal. 1998, 2, Panor. il;3-e. 20 mai 1987, JCP 1987, IV. 251; Séc

fevr. 1985,JCP1985,1V. 143(citirebulia s. 1. 10dz0¢ddz, HdMMJ lsOydw dO Mtsdm!
Misjfjdd SOdZHdJHOBO s tedHdyui MSdn d&OEZS. [BYOdkses Odzdj f sl Odz
stedMmMHdff Cayd AtcOdzydd. 5. 2001e¢., fMists. 1

“8330c. 21 mars. 1981, JCP 1981, 1072 Soc 10d&. 1980,JCP1981.1V. 76.(citirebulia s. 1.

1 0dzOS dds, HOMMjlsOYydy dO MsdMCOIsjdv Eyj ds?2 Misjfjdd $ OdzH
fsmisOdetso dzj dzd 2 Mizutses duOBHPOEDEEId: BHMHIOYYc. , Miste. 1

W 1.1 OO Ede. 152

Civ.  20ktombre1978 Gull.1 | , n A 2 VrBa)sA98TMBui. V, 1nA 92)

488 350c. 12 juillet 1989,/ Civ., 29 septembre 2004 (n 03/16.400)
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saqarTvelos samogalaqo saproceso kodegsis mixedviT, sakasacio
sasamarTlos mier gadawyvetilebis gaugmebisa da sagmis xelaxla
gansaxilvelad dabrunebis SemTxvevaSi, sagme ixileba xelaxla
saapelacio sasamarTlosaTvis dadgenili we sebis mixedviT im
miTiTebebis gaTvaliswinebiT, romlebic aRniSnulia sakasacio
sasamarTlos ganCinebaSi  (ix. $5.5.).

sssk-is 412 -e muxlIl i s Abo gvepunqgti s Tanaxmad, g
gadawyvetilebis (ganCinebis) gaugmebisa da gansaxilvelad ukan

dabrunebis safuzZve li SeiZleba iyos sssk -is  394e muxliiT
gaTvaliswinebul. SemTxvevebi, gar da amave m

gvepunqtebisa. es is procesualuri darRvevebia, romlebic pirvel
rigSi unda Semowmdes da maTi arsebobis SemTxvevaSi sasamarTlo
aRar ixilavs sagmes (ix. $1.3.).

saZiebel, anu ZiriTad fagtebTan mimarTebiT (ix. $ 3.1.), konkretul

SemTxvevaSi Cven gvainteresebs sssk -is 394-e mu x | i16s giveepungt i s
danawesi, romlis Tanaxmad gadawyvetileba yovelTvis CaiTvleba

kanonis darRveviT miRebulad, Tu gadawyvetilebis dasabuTeba

imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis

Semowmeba SeuZlebelia. es zustad is SemTxvevaa, rodesac ar

arsebobs sakasacio sasamarTlos Semowmebis obieqgti, anu

fagtobrivi garemoebebi (meoradi wanamZRvari), ris gamoc

SeuZlebeli xdeba gasaCivrebu li gadawyvetilebis Semowmeba.

yovelive es aferxebs imis garkvevas, Tu ramdenad sworad
gamoiyena an ganmarta materialur -samarTlebrivi norma gvemdgomma
sasamarTlom. am SemTxvevebSi ar aris yovelTvis advili, aseve

sakasacio sasamarTlos mier samarTlebrivi nor mis gamoyeneba,
radgan ar arsebobs amisaTvis erT -erTi mTavari orientiri _
faqtobrivi situacia.

magaliTad, erT  -erT sagmeze sakasacio palatam aRniSna, rom is:

Nfi zi arebs kasat or i s -ZpGZs uZean mviTze 8/3 V8lis n

mesakuTred cnobis nawilSi gas aCivrebuli gadawyvetilebis
dausabuTeblobis Taobaze da miiCnevs, rom am nawilSi
gadawyvetileba unda gaugmdes xolo sagme xelaxla
gansaxilvelad unda daubrundes imave sasamarTlos.

gaugmebul nawilSi mocemuli gadawyvetileba imdenad
dausabuTebelia, rom misi sama rTlebrivi safuZvlianobis
Semowmeba SeuZlebelia, rac, samogalago saproceso kodegsis 394 -e

muxlis ‘e 1~ punqtiT, gadawyvetilebis gaugmebis absolutur
safuZvels warmoadgens, kerZod:

samoqgalaqo kodegsis 1168 -e muxlis meore nawilis Tanaxmad,
sasamarTlos SeuZlia gadauxvios meuRleTa wilis Tanabrobis
sawyiss arasrulwlovani Svilebis interesebis an erT -erTi
meuRlis yuradsaRebi interesebis gaTvaliswinebiT, kerZod, erT -
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erTi meuRlis wili SeiZleba gadiddes imis gaTvaliswinebiT, rom
masTan cxovroben arasrulwlovani Svilebi, rom is
Sromisuunaroa, anda _ Tu meore meuRle xarjavda saerTo gonebas
ojaxis interesebis sazianod. miTiTebuli norma meuRleTa
TanasakuTrebis redimis amgvari gansxvavebuli wesiT dadgenas
iTvaliswinebs mxolod amave normiT CamoTvlili SemTxvevebis
arsebobisas. mocemuli davis gadawyvetisas, saapelacio
sasamarTlom meuRleTa wilis Tanabrobis sawyiss gadauxvia, rac
daasabuTa  imiT, rom S. n -ZeGZesTan  cxovrobs  misi
arasrulwlovani Svili da maT, garda sadavo uZravi gonebisa, sxva
sacxovrebeli ar gaaCniaT.

zemoT aRini Snuli normis gamoyenebis aucilebel
winapirobas warmoadgens ara mxolod arasrulwlovani Svilis
erT -erT meuRlesTan cxovrebis faqti, aramed iseTi garemoebis an
garemoebaTa arseboba, romelic sasamarTlos ugmnis myar Sinagan
rwmenas, rom piris (meore meuRlis) Tana sakuTrebis ufleba
SesaZlebelia SeizRudos _ Semcirdes. sasamarTlos Sinagani
rwmena unda emyarebodes iseT garemoebebs, romlebic calsaxad
adastureben arasrulwlovani Svilebis interesebis
gaTvaliswinebis aucileblobas. es garemoebebi SesaZlebelia iyos
arasaTanad o sabinao pirobebi, arasakmarisi sacxovrebeli farTi
da sxva nebismier i faqtori, romelic arasrulwlovnis interesSia
da mis normalur aRzrdas xels uSlis. amdenad, sasamarTlom
unda daasabuTos, rom arasrulwlovani Svili da masTan
mcxovrebi mSobeli ufro metad saWi roeben sacxovrebel farTs,
vidre meore mSobeli.

mocemul SemTxvevaSi sasamarTlom samogalaqo kodeqsis 1168 -
e muxlis meore nawiliT ise ganusazRvra S. n -ZeGZes uZrav
gonebaze 2/3 wili, rom ar miuTiTebia, Tu romel faqtobriv
garemoebebze daanyara am muxlis gam oyenebis saWiroeba.
sasamarTlo ar uTiTebs, modave mxareTa TanasakuTrebis Tanabrad
gayofa ra gavlenas axdens arasrulwlovani Svilis interesze, an
mis normalur pirobebSi aRzrdaze. aRniSnuliT sasamarTlom
daarRvia samoqalago saproceso kodeqgsis 105 -e muxlis meor e
nawilis moTxovna, romlis ZaliTac sasamarTlo afasebs
mtkicebulebebs Tavisi Sinagani rwmeniT, romelic unda
emyarebodes maT yovelmxriv, srul da obieqtur ganxilvas, ris
Sedegadac mas gamoaqvs daskvna sagmisaTvis mniSvnelobis mqgone
garemoebebis arsebobis ana rarsebobis Sesaxeb.

sakasacio palata ganmartavs, rom samogalagqo kodeqsis 1168 -e
muxlis meore nawili adgens sakuTrebis uflebis mopovebis
gansxvavebul reJims, rac mxolod amave normiT gaTvaliswinebul
gansakuTrebul SemTxvevebSia dasaSvebi. Sesabamisad, sasama rTlos
gadawyvetileba miTiTebuli normis gamoyenebisas dasabuTebuli
unda iyos iseTi fagtobrivi garemoebebiT, romlebic adastureben
meuRleTa wilis Tanabrobis sawyisisagan gadaxvevis
aucileblobas.

sagmis  xelaxla ganmxilvelma  sasamarTlom, zemoT
miTiTebuli msje lobis gaTvaliswinebiT, unda gamoikvlios da
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daadginos uZrav niviTan mimarTebiT meuRleTa  wilis
gansxvavebuli wesiT gayofisaTvis aucilebeli winapirobebi da
saTanado samarTlebrivi Sefaseba misces ma T. 4

aRniSnuli magaliTidan Cans, Tu ramdenad didi mniSvnelo ba
gaaCnia fagtobriv situacias sakasacio sasamarTlosTvis. magram

amasTan erTad , sakasacio sasamarTlo aseT SemTxvevaSi upirobod

ar augmebs gasaCivrebul gadawyvetilebas, aramed sadavo
urTierTobis momwerigebeli materialur -samarTlebrivi normis
safuZvelze gansa zRvravs im faqtebis wres, romelic unda
gamoekvlia da daedgina qvemdgom sasamarTlos.

SesaZlebelia gaCndes kiTxva: Tu saapelacio sasamarTlos ara

aqgvs dadgenili sagmisaTvis mniSvnelovani faqtebi, e.i. ar arsebobs

sakasacio sasamarTlos Semowmebis obieqti, ramd enad
SesaZlebelia sakasacio sasamarTlos mier samarTlis normis

zustad gansazRvra.

am kiTxvaze pasuxis gasacemad gasaTvaliswinebelia mravali

fagtori, rac dakavSirebulia konkretuli davis specifikasTan.

magaliTad, Cven mier pragtikidan zemoT moyvanili SemTxvev a
sakasacio sasamarTlos aZlevda  SesaZleblobas, sworad
ganesazRvra samarTalpretenziis hipoTeza. materialur -
samarTlebrivi moTxovna da Sesagebeli am SemTxvevaSi warmoadgens
samarTlebrivi normis moZiebis erT -erT mTavar megzurs (ix. $ 1.3,
$ 3.1.). kerZod, gan saxilveli sakiTxi exeboda meuRleTa Soris
TanasakuTrebaSi arsebuli uZravi nivTis gayofas arasrulwlovani

bavSvebis intresebis gaTvaliswinebiT, risTvisac saapelacio
sasamarTlom ar gaamaxvila yuradReba im faqtobriv garemoebebze,

romlebic am konkretul situaciaS i iwvevda samoqalago kodegsis
1168 muxlis meore nawili T gaTvaliswinebul Sedegs.

aris SemTxvevebi, rodesac sasamarTlos aramarto ara aqvs

dadgenili sagmisaTvis mniSvnelovani faqtobrivi garemoebebi,

aramed ara aqvs gansazRvruli mxareTa materialur -samarTlebr ivi
poziciebi, rac sakmaod bundovan da orazrovan daskvnebs iZleva.

am SemTxvevaSi sakasacio sasamarTlos, sagmis Taviseburebebis
gaTvaliswinebiT, SeuZlia miuTiTos mxareTa
samarTalpretenziebis dadastureba -gansazRvraze imisaTvis, rom
SesaZlebeli iyos am urTie rTobis momwesrigebeli normis moZieba.
aRni Snul i Afgaugebrobao Sei Zl eba gamoi wvi
pretenziebis permanentulma cvlam, erT i moTxovnidan meoreze
gadasvlam, Semdeg isev pirvel moTxovnaze dabrunebam da a.S. aris
SemTxvevebi, rodesac sasamarTlo ar axdens saTanado reagirebas
yovelive amaze, rac Semdeg arTulebs sakasacio sasamarTloSi
gasaCivrebuli gadawyvetilebis samarTlebrivi mxaris Semowmebas.

vfigrobT, rom es is SemTxvevaa, rodesac Cven SegviZlia vTqvaT,

rom: Asasamar Tl om ar unda dat ovos uyur a

487 susg # as-48079109 12 ianvari 2010w. aseve ix. #as -46878009, 1 dekemberi 2009 w.
da am gadawyvetil ebaze gansxvavebuli azri.

214



noTxovnebTan winaaRmdegobaSi myofi sasamarTlo gadawyvetilebebi
marto imis gamo, rom mxareebma ver SeamCnies iseTi arsebiTi
darRvevebi, romlebmac aSkarad ganapirobes mcdari
gadawyvetil eb%¥s mi Reba. o

5.4. gasaCivrebuli gadawyvetilebis (ganCinebis) gaugmeba
da axali gadawyvetilebis gamotanis samarTlebrivi
kriteriumebi

ra SemTxvevebSi gamoagvs sakasacio sasamarTlos axali
gadawyvetileba? sssk -is 411-e muxlis Tanaxmad, sakasacio
sasamarTlo TviTon miiRebs gadawyvetilebas sagmeze, Tu ar
arsebobs am  kodegsis 4 12e muxliT  gaTvaliswinebuli
gadawyvetilebis gaugmebisa da sagmis saapelacio sasamarTIloSi
xelaxla gansaxilvelad dabrunebis safuzveli.
es is SemTxvevaa, rodesac arsebobs gasaCivrebuli
gadawyvetilebis gaugmebis absoluturi safuzZveli, magram ar
arsebobs sagmis xelaxla gansaxilvelad dabrunebis safuZveli. es
niSnavs imas, rom saapelacio sasamarTlom sworad gansazRvra da
daadgina sagmeze mniSvnelovani fagtobrivi garemoebebi, magram ar
arsebobs maTi samarTlebrivi  Sefaseba, ufro  zustad:
gadawyvetileba iuridiulad ar a ris sakmarisad dasabuTebuli
(sssk-is394-e muxl i s fAedo gvepungti). unda aRini Snos
sakasacio sasamarTlom SeZlos TviTon miiRos gadawyvetileba,
aucilebelia, arsebobdes subsumirebadi faqtebi. es SemTxveva
hgavs Cven mier ganxilul, sssk -is 410-e mux | i s igo gvepungti T
gaTvaliswinebul SemTxvevas. magram sakasacio sasamarTlos mier
axali gadawyvetilebis gamotanis erT -erT aucilebel winapirobas
warmoadgens SemTxveva, rodesac gadawyvetileba arsebiTad ar aris
Swori.

Afsamar Tl i s gamoyeneba =ast megTodiTc karonisl e b a

gamoyenebis bundovaneba SeiZleba iuridiuli silogizmis rogorc

normatiuli, ise faqtobrivi wanamZRvrebiT ignes ganpirobebuli.

sxva  sityvebiT  rom  vTgvaT: interpretaciis  aramkafio

gansazRvrebi T an savaraudo fa®#tobri vi gar emoe

amcenad, iuridiuli  silogizmiT mocemuli sami elementis

mixedviT , sakasacio sasamarTlos , Sssk-is 411-e muxlis Tanaxmad

SeuZlia gamoitanos axali gadawyvetileba , Tu saapelacio

sasamarTlos mier ar aris sworad gansazRvruli normatiuli

wanamZRvari da daskvna, magram arsebobs faqt obriv i wanamZRvari.

xolosssk -is410-e muxl i s figo gvepunqtis SemTxvevasSi

88 g. giria, sasamarTlo gadawyvetilebaTa gadasinjvis Teoriul -praqtikuli
komentarebi, Th. 2002w. gv. 107 .

8 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, miunxeni 2006w. gv.127

Sead. .1 OL@R H j 2 W6 &t Is 1 j. 19§, 9697,
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sworad gansazRvr a faqtobrivi wanamZRvari da Sedegi, xolo ver
gansazRvra sworad normatiuli wanamZRuvari.

magaliTad, erT  -erT ganCinebaSi sakasacio sasamarTlom aRniSna,
rom: fisaapelacio sasamarTlom sadavo brZanebis kanonierebis

Semowmebis Sedegad daaskvna, rom sa&jaro

mimarT ar unda gamoeyenebina winasaxelSekrulebo urTierTobis
maregulirebeli wesebi da misi Tanamdebobidan gaTavisufleba
SromiT i  xelSekrulebis gauformeblobis motiviT, Sromis
kodegsis me -5 muxlis me -7 da me-8 nawilebis safuZvelze,
samarTlebrivad arasworia. Tumca sasamarTlom brzanebis
samarTlebrivi safuZvlis arasworad miTiTeba, misi gaugmebisa da
mosarCelis samuSaoze aRdgenis sakma ris safuZvlad ar miiCnia im
motiviT, rom, samogalago kodeqgsis 52 -e muxlis Sesabamisad, sadavo
brZanebis gonivruli gansjiT dgindeba damsagmeblis namdvili

neba.

sakasacio sasamarTlo srulad iziarebs saapelacio palatis
argumentacias sadavo brZanebis arakanoni erebaze da Tvlis, rom

skolis direqciis mier gamocemul.i br Zanebi

gaTavisuflebuli samsaxuridan.
amasTan, sakasacio sasamarTlo ar iziarebs saapelacio palatis

msjelobas samoqgalaqo kodegsis 52 -e muxl i s gamoy®nebi T

samuSaodan gaTavisuf lebis kanonierebaze im dasabuTebiT, rom
brzanebis gonivruli gansjiT dgindeba damsagmeblis _ sajaro

skolis  diregtoris namdvili neba, Sewyvitos  SromiTi

ur Ti er To bsdan.fi a 0

Sromis kodegsis pirveli muxlis meore nawiliT kanoni uSvebs
SesaZleblobas Sromis urT i erTobebTan dakavSirebuli sakiTxebi,
romlebsac ar awesrigebs es kodegsi, daregulirdes samogalaqo

kodeqsis normebiT. Sesabamisad, sakasacio sasamarTlo eTanxmeba
saapelacio palatis msjelobas, rom samuSaodan gaTavisuflebis

brzaneba warmoadgens SromiTi urTierTo bis erT -erTi mxaris _
damsagmeblis nebis gamovlenas. amdenad, masTan mimarTebi T, Tuki
arsebobs nebis namdvilobis dadgenis aucilebloba, SeiZleba
gamoyenebul ignes samogalago kodegsis 52 -e muxli, romelic
adgens nebis gamovlenis ganmartebis wess. nebis gamovl enis
ganmartebis aucilebloba warmoiSoba maSin, rodesac arsebobs
garigebis mxareebis mier gamovlenil nebaTa konfligti.
ganmartebis sagans warmoadgens mxaris mier gamovlenili neba,

roca es meore mxaris mier gansxvavebulad igna aRgmuli an mxaris

mier gamovlen ili neba ar aris misi ganzraxvis Tanxvedri. aseT
SemTxvevaSi garigebis mxare TviTonve azustebs, akonkretebs an
meore mxaresTan SeuTanxmeblobis SemTxvevaSi sadavod miiCnevs
xelSekrulebis bundovan da saeWvo azrs.

mocemul SemTxvevaSi davis ori instanciiT gan xilvisas sadavo
brZanebis avtors _ skolis direqtors saeWvod ar miuCnevia mis

mi er br ZanebasSi gamoxat ulsi samu®abdan
gaTavisuflebis safuzveli, Sesabamisad, dausabuTebelia
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saapelacio sasamarTlos iniciativa mxaris im nebis ganmartebisa,
romelsacs aeWvod da bundovnad TviT mxare ar miiCnevs.

agve gasaTvaliswinebelia is garemoebac, rom nebis ganmarteba
unda ganxorcieldes gansamart teqstTan mWidro kavSirSi. nebis
ganmarteba adekvaturi unda iyos faqtis a, rac mocemul
SemTxvevaSi daculi ar aris.

sakasacio sasamarTlo iTvaliswinebs im garemoebasac, rom
mocemul SemTxvevaSi mxaris _ skolis direqtoris neba
gamovlenilia  werilobiTi formiT, rac gamoricxavs nebis
gamomvlenis Secdomis albaTobas, vinaidan nebis werilobiTi

formiT gadmocemisas ivaraudeba, rom mxare T avis survils
mxolod Segnebulad gansjis Semdeg gadmoscems. . . .

aRniSnulidan gamomdinare, sakasacio sasamarTlo miiCnevs, rom
saapelacio palatam arasworad gamoiyena samoqgalaqo kodeqsis 52 -e
muxli, ris gamoc gasaCivrebuli gadawyvetieleba unda gaugmdes da

axal i gadawyvet isl smmirfTCedldo dakmé®9ofil des.

zemoaRniSnulidan gamomdinare SesaZlebelia davaskvnaT
sakasacio sasamarTlos mier gasaCivrebuli gadawyvetilebis
(ganCinebis) Semowmebis Sedegebi, rac vlindeba erT SemTxvevaSi -
gasaCivrebuli gadawyvetileb is (ganCinebis) ucvlelad datovebasSi,

meore SemTxvevaSi - gasaCivrebuli gadawyvetilebis (ganCinebis)
gaugmebaSi da sagmis xelaxla gansaxilvelad saapelacio
sasamarTlosaTvis dabrunebaSi da mesame SemTxvevaSi -
gasaCivrebuli gadawyvetilebis (ganCinebis) gaugme baSi da axali
gadawyvetilebis gamotanaSi, ukavSirdeba erT SemTxvevaSi -
sagmisaTvis mniSvnelovani faqtobrivi garemoebebis gansazRvris
marTebulobis, meore SemTxvevaSi - am fagtobrivi garemoebebis
dadgenis procesis marTebulobis da gasaCivrebuli
gadawyvetileb is gaugmebis absolutur safuZvels.

Sesabamisad, zemoT aRniSnuli Sedegi ganpirobebulia sakasacio
sasamarTlos mier faqtobrivi garemoebebis samarTlebrivi
Semowmebis  SesaZleblobiT. sakasacio sasamarTlos  mier
gadawyvetilebis (ganCinebis) gamotanaze uSualo gavie nas axdens
is, Tu ramdenad sworad igna gansazRvruli iuridiuli

silogizmis mixedviT normatiuli (ZiriTadi) wanamZRvari da

faqtobrivi (meoradi) wanamZ Rvari ; agedan gamomdinare, ramdenad

swori Sedegi igna miRebuli sagmeze. miTiTebuli wanamZRvrebis
gansazRvra ga vlenas axdens sakasacio sasamarTloSi subsumfciis
ganxorcielebis procesualur SesaZleblobebze, rac , Sesabamisad

aisaxeba sakasacio sasamarTlos gadawyvetilebis sxvadasxva
saxeSi.

“Ogusg # as920-112708, 10 marti 2009 w. aseve ix. #as -78199608 17 marti 2009w.
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5.5. sakasacio sasamarTlos miTiTebebis farglebi
da savaldebulo Zalis mniSvnel oba.

sssk-is 412 -e muxlis me -2 nawil is pirveli winadadebis Tanaxmad,
gasaCivrebuli  gadawyvetilebis gaugmebisa da saapelacio
sasamarTloSi sagmis xelaxla gansaxilvelad dabrunebis
ganCinebas sakasacio sasamarTlom safuZvlad unda daudos
samarTlebrivi  Sefaseba , r ac  savaldebuloa  saapelacio
sasamarTlosaTvis.

unda aRiniSnos, rom iuridiul literaturaSi diskusias iwvevda

sakiTxi imis Sesaxeb , Tu ramdenad unda arsebobdes i seTi danawesi,
romlis Tanaxmad , savaldebulo igneboda sakasacio sasamarTlos
miTiTebebi qvemdgomi sasamarTlosaTvis. magram im drosac,
rodesac aseTi danawesi ar arsebobda pozitiuri saxiT,
sasamarTlo praqgtikam aCvena, rom amis moTxovnil eba arsebobda
samarTlebrivi  stabilurobis a da erTgvarovani praqtikis
CamoyalibebisaTvis.

aRniSnuli  sakiTxi detalurad igna ganxiluli erT -erT
sadisertacio naSromsSi, romelSic sxvadasxva gveynis

sakanonmdeblo modelebis ganxilvis Sedegad daisva sakiTxi

samogalaqo saproceso kodeqsSi cvlilebis Setanis Sesaxeb :

kerZod : SemoTavazebul igna danawesi, romlis Tanax nad: isakasaci o
sasamarTlos samarTlebrivi Sefaseba, romelic safuZvlad daedo

gadawyvetilebis gaugmebas a da sagmis xelaxla gansaxilvelad ukan

dabrunebas, agreTve miTiTebebi ama Tu im saproceso mogmedebis

Sesrulebis  Sesaxeb, savaldebuloa im sasamarTlosaTvis,

romelsac es sagme daubr unda xel axl a gandg@Axilvel ad.
fagtobrivad msgavsi Sinaarsis danawess iTvaliswinebs mogmedi

samogqalaqo saproceso kodeqgsi.

unda aRiniSnos, rom sakasacio sasamarTlo mtkicebulebiTi

sagmianobis Sefasebisas adgens mtkicebiTi sagmianobis
kriteriumebs, mtkicebule baTa Sefasebisa da am mtkicebulebebis
meSveobiT  faqtobrivi  garemoebebis dadgenis  aucilebel

mimarTulebebs , romlebic Semdeg aisaxeba konkretuli miTiTebebis
saxiT. rodesac vsaubrobT sakasacio sasamarTlos miTiTebebis

savaldebulobaze saapelacio sasamarTlosTvis, Zalauneb urad

vexebiT mosamarTleTa damoukideblobisa da mosamarTlis mxolod

kanonisadmi morCilebis princips. sagarTvelos konstituciis 84 -e

muxlis pirveld] pungtis Tanaxmad: Amosamar Tl e
damoukidebelia da emorCileba mxolod konstituciasa da ka nonso.

491y, xrustali. kasacia samoqalago samarTalwarmoebaSi. disertacia iuridiul
mecnierebaTa kandidatis samecniero xarisxis mosapoveblad, 2004, gv. 137
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am  mxriv Cndeba kiTxv ai: xom ar izRudeba mosamarTlis

damoukidebloba am miTiTebebis savaldebulobiT. 492 am kiTxvaze
pasuxis gasacemad, upirveles yovlisa , unda ganvsazRvroT am
miTiTebebis  Sinaarsi, mniSvneloba da aseve misi farglebi. am
SemTxvevaSi unda vifigroT,  rom es miTiTebebi  exeba
samarTalSefardebis gadasinjvis iseT mxareebs, roml ebiTac
uzrunvelyofilia faqgtobrivi garemoebebis dadgena da maT
SefasebasTan dakavSirebul i samarTlebrivi kriteriumebis
gansazRvra. xolo rac Seexeba  mtkicebiTi  sagmianobis
kri teriumebis gansazRvras, rogorc sakasacio sasamarTlos
SefasebiT process, mniSvnelovania procesualur -samarTlebrivi

da logiku  ri mxareebis sworad gansazRvra

magram amasTan erTad, vfigrobT, rom sakasacio sasamarTlos
miTiTebebis mniSvneloba ganpirobebulia saka sacio sasamarTlos
instanciurobisaTvis damaxasiaTebeli mtkicebis sagnis
mniSvnelobiT  (ix. $ 4.2.), xolo am ukanasknelis farglebi aisaxeba
sakasacio sasamarTlos miTiTebebis farglebze. amdenad, sakasacio

sasamarTlos miTiTebebi SeiZleba exebodes iseT procesual ur

darRvevebs, rac ukavSirdeba sssk -is 412-e muxl i s fAado qvepunqgt.i
sagmisaTvis mniSvnelovani faqtebis daudgenlobas an

arasaTanadod dadgenas, risTvisac aucilebelia mtkicebulebaTa

damatebiTi gamokvleva, an amave kodeqgsis 412 -e muxl|l i s Abo
gvepunqtSi  miTiTebul gadawyvetilebis gaugmebis absolutur

safuzvlebs.

unda aRiniSnos, rom am ukanasknel SemTxvevaSi procesualuri
darRvevebis arsebobisas sakasacio sasamarTlo Semoifargleba
mxolod maTze miTiTebiT.

vfigrobT, rom es miTiTebebi uSualod ukavSirdeba sakasacio
sasanarTlos Semowmebis obieqtis (faqtobrivi garemoebebis)
gansazRvras, romlis gareSec is moklebulia SesaZleblobas,
sruli samarTlebrivi daskvnebi gamoitanos sagmidan.

SeiZleba iTqvas, rom aRniSnuli miTiTebebiT uzrunvelyofilia
sakasacio sasamarTlos mier Tavisi | urisdiqciis farglebSi
sagmis ganxilvis specifika. amdenad, es miTiTebebi, Tu
ganxorcielebulia kanonis zustad gansazRvrul farglebSi, ar
SeiZleba miviCnioT rogorc mosamarTlis damoukideblobis
principis darRveva. aRniSnuli miTiTebebi warmoadgens im
aucilebel s amarTlebriv  kriteriumebs, romelTa meSveobiT
sakasacio sasamarTlo abstraqtulad gansazRvravs mis mier
Sesamowmebel obieqts, magram misi konkretuli gansazRvra
(dadgena) ar SeuZlia, sakasacio sasamarTlos instanciurobidan

“92aseveix.gio rgi gogiaSvili, fAsamarTlebrivi tendenciebi; r of
mosamar Tl eebi samar Tal so, Jurnal. fiqgar T-212005 samar Tl i s m
gv7475, Sead. v. xrustali. kasacia samogalago samarTalwarmoebasSi. disertacia

iuridiul mecnierebaTa kandidatis samecnie ro xarisxis mosapoveblad, 2004, gv.
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