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     1. Sesavali 

 
                        a. kvlevis miznebi 
 
ucxo qveynis sasamarTloebisa da ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa aRsruleba Tanamedrove 
saerTaSoriso kerZo samarTlis procesSi erT-erT centralur 
Temas warmoadgens. winamdebare naSromSi ucxo qveynis 
sasamarTloebisa da amavdroulad ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa aRsrulebis sakiTxTa erTad 
ganxilvas praqtikuli safuZveli aqvs – aRsrulebis am orive 
formaSi dominirebs ucxouri elementi. 
 
aqedan gamomdinare, kvleva upirvelesadEmiznad isaxavs am Temebis 
gaSuqebas saerTaSoriso kerZo samarTlis procesis kuTxiT da, 
Sesabamisad, Cvens SemTxvevaSi saxelmwifo marTlmsajulebasa da 
arbitraJs Soris Sinaarsobrivi gansxvaveba naklebad 
mniSvnelovania. 
 
erTi naSromis farglebSi ori sakiTxis - ucxo qveynis 
sasamarTloebisa da ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebebis aRsrulebis ganxilvam, Sesabamisi gavlena 
iqonia disertaciis struqturazec – yovel aqtualur sakiTxs 
ganvixilavT jer saxelmwifo sasamarTloebis mier gamocemul 
aqtebTan, Semdeg ki _ saarbitraJo gadawyvetilebebTan mimarTebaSi. 
 
disertaciis Tema, rogorc wesi, ucxo qveynis sasamarTloebisa da 
ucxouri saarbitraJo sasamarTloebis gadawyvetilebaTa 
cnobasTan mWidro Sinaarsobriv kavSirSi moiazreba1, rasac, 
bunebrivia, verc winamdebare naSromSi avuvlidiT gverds. Tumca 
aRsrulebis sakiTxebi, Tamamad SeiZleba miviCnioT  saerTaSoriso 
kerZo samarTlis calke institutebad, rasac praqtikulad yvela 
ucxoeli avtoris naSromic adasturebs. amas adasturebs ucxo 
qveynis sasamarTloebisa da ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebaTa aRsrulebis Temaze arsebuli ara erTi 
monografia, statia da sxva saxis naSromi. samwuxarod, es exeba am 
sakiTxTa gaSuqebas ZiriTadad germanuli, franguli, rusuli da 
sxva samarTlis kuTxiT da ara qarTuli kanonmdeblobidan da 
sasamarTlo praqtikidan gamomdinare. is faqti, rom ucxo qveynis 
sasamarTlo da ucxouri saarbitraJo gadawyvetilebebis 
aRsruleba saerTaSoriso kerZo samarTlis procesis calke 
institutebs warmoadgenen, TvalSisacemia ufro farTo Tematikis 
samecniero naSromebis gacnobisTanave. saerTaSoriso kerZo 
samarTlis procesisa Tu zogadad, saerTaSoriso kerZo samarTlis 

                                                 
1 Sdr: b. liluaSvili, disertacia Temaze “ucxo qveynis sasamarTlo 
gadawyvetilebebis cnoba da aRsruleba saqarTveloSi”, 2009 w. (daculia 2010 w.), 
q. Tbilisi. 
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Sesaxeb gamocemul mraval saxelmZRvaneloSi Cveni Tematika mudam 
calke Tavad aris gamoyofili2. 
 
ucxo qveynis sasamarTloebisa da ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa aRsrulebam gansakuTrebiT didi 
praqtikuli mniSvneloba SeiZina meoce saukunis meore naxevarSi. es 
gamowveulia mTeli rigi globaluri procesebiT, romelTa 
Sorisacaa: sxvadasxva qveynis kapitaluri bazrebis integracia, 
saerTaSoriso savaWro urTierTobaTa intensivobis permanentuli 
zrda da a.S., anu, mokled rom SevajamoT, is zogadsakacobrio 
mniSvnelobis movlena, romelic yoveli CvenganisTvis 
globalizaciis procesis saxeliT aris cnobili. zemoxsenebulma 
procesebma gamoiwvia saxelmwifoTaSorisi samarTlebrivi 
mimoqcevis, da Cvens SemTxvevaSi, sasamarTlo gadawyvetilebaTa 
mimoqcevis saerTaSoriso doneze reglamentirebisa da 
harmonizebis saWiroeba. 
 
ucxo qveynis sasamarTloebisa da ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa cnobasa da aRsrulebasTan 
dakavSirebuli sakiTxebis saerTaSoriso doneze mowesrigebis 
procesi gansakuTrebuli intensivobiT ganviTarda evropuli 
Tanamegobrobis, SemdgomSi ki evrokavSiris sivrceSi.Ees 
bunebrivicaa, radgan am gaerTianebis wevr-saxelmwifoTa mier 
saerTo bazris Seqmnam da, Sesabamisad, sabaJo sazRvrebis gauqmebam 
gansakuTrebiT aqtualuri gaxada erTiani evropuli 
samarTlebrivi sivrcis Camoyalibebis idea. am evropuli 
samarTlebrivi harmonizaciis farglebSi sasamarTlo 
gadawyvetilebaTa saxelmwifoTaSorisi mimoqcevis problematika 
siRrmiseulad iqna damuSavebuli. 
 
ucxo qveynis sasamarTloebisa da ucxouri saarbitraJo 
sasamarTloebis cnobasTan, aRsrulebadad gamocxadebasa da 
iZulebiT aRsrulebasTan dakavSirebiT daido mravali ormxrivi 
da mravalmxrivi saerTaSoriso xelSekruleba, gamoqveynda 
mdidari literatura. 
 
 mas Semdeg rac daiSala sabWoTa kavSiri, sadac saxelmwifo 
sakuTreba dominirebda da, aqedan gamomdinare, kerZo 
samarTlebrivi sakiTxebsa da, gansakuTrebiT, saerTaSoriso kerZo 
samarTals metad mokrZalebuli roli hqonda mikuTvnebuli, 
TiTqmis yoveli yofili sabWoTa respublika cdilobs sabazro 
ekonomikis pirobebi gaiTavisos da, Sesabamisad, Tavisi kerZo 
samarTali msoflio vaWrobis moTxovnilebebs Seusabamos. 
 
saqarTvelo am tendenciis tipuri magaliTia. Aaxalgazrda 
demokratiuli respublikis kerZo samarTali kontinentur-

                                                 
2 Sdr.: z. gabisonia, qarTuli saerTaSoriso kerZo samarTali, Tbilisi, 2006, gv. 
429. 
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evropuli, pirvel rigSi ki germanuli samarTlis Zlieri 
zegavlenis qveS aris Seqmnili. ukanasknel wlebSi saxezea aseve 
anglo-amerikuli samarTlebrivi ojaxis sivrcisTvis 
damaxasiaTebeli calkeuli samarTlebrivi institutebis 
recefcia.Mmiuxedavad amisa, sadReisod mTeli rigi samarTlebrivi 
materiebi, maT Soris saerTaSoriso kerZo samarTali da 
saerTaSoriso kerZo samarTlis procesi, jerac  saTanadod ar 
aris damuSavebeli da iuridiul literaturaSi oden 
mcirericxovani definiciebis saxiT aris formulirebuli. 
 
bunebrivia, es exeba ucxo qveynis sasamarTloebisa da ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebaTa aRsrulebasac. 
aRsaniSnavia, rom miuxedavad mWidro Sinaarsobrivi kavSirisa, 
ucxo saxelmwifoebis sasamarTloebis gadawyvetilebaTa cnobisa 
da aRsrulebis samarTlebrivi regulireba, rogorc wesi, sxva 
normatiuli aqtebis meSveobiT xorcieldeba, vidre ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebebisa. es bunebrivicaa, 
vinaidan erT SemTxvevaSi saqme gvaqvs sxva qveynis sasamarTlo 
xelisuflebis mier gamotanil gadawyvetilebebTan, xolo meore 
SemTxvevaSi, kerZo xasiaTis sasamarTloebis aqtebTan.  ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebaTa saqarTvelos 
teritoriaze aRsrulebasTan dakavSirebiT wingadadgmul nabijad 
unda CaiTvalos Cveni saxelmwifos monawileoba am sferoSi 
yvelaze mniSvnelovan saerTaSoriso xelSekrulebaSi _ gaeros 
niu-iorkis 1958 w. konvenciaSi ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa cnobisa da AaRsrulebis 
Sesaxeb. ucxo qveynis sasamarTloebis gadawyvetilebaTa 
aRsrulebasTan mimarTebaSi ki, samwuxarod, saqarTvelo arc erT 
mniSvnelovan mravalmxriv xelSekrulebaSi ar monawileobs. 
damoukidebel saxelmwifoTa Tanamegobrobis farglebSi 
dadebulma minskis konvenciam, saqarTvelos dsT-dan gamosvlis 
fonze dakarga aqtualoba, Tumca misi zogierTi debulebis 
mimoxilva am naSromSi mainc interesmoklebuli ar unda iyos, miT 
umetes, rom didi albaTobiT, minskis konvenciis mravali norma 
safuZvlad daedeba saqarTvelosa da dsT-Si amJamad Semaval 
saxelmwifoebs Soris dadebul Sesabamis ormxriv xelSekrulebebs. 
 
Cvens TemasTan dakavSirebuli qarTuli sasamarTlo praqtikis 
SedarebiTma siRaribem ekonomikurad ganviTarebul samyarosTan  
SedarebiT mkiTxveli SecdomaSi ar unda Seiyvanos, radgan im 
qveynisaTvis, romelmac Tavis miznad daisaxa dasavleTis 
saxelmwifoebTan ekonomikuri da samarTlebrivi integracia da, 
rogorc Sedegi, evropis kavSirSi gawevrianeba, saerTaSoriso 
samarTlebrivi mimoqcevis sakiTxebi axlo momavalSi uTuod did 
mniSvnelobas SeiZens. metic, uaxlesi monacemebis analizi 
cxadyofs am sferoSi sasamarTlo praqtikis gamdidrebasa da 
srulyofas. 
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winmdebare naSromis mizania saqarTveloSi ucxo qveynis 
sasamarTloebisa da ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebaTa aRsrulebis sferoSi  kvlevis Catareba, am 
sakiTxebis SedarebiTi samarTlis kuTxiT analizi, ramac 
momavalSi qarTul iuridiul literaturaSi am problematikis 
siRrmiseul damuSavebas unda Seuwyos xeli.  
 
      b. kvlevis sagani 
 
mas Semdeg, rac garkveuli warmodgena Segveqmna im mizezebsa da 
miznebze, romlebic safuZvlad daedo Cvens kvlevas, upriani 
iqneboda mokled gangvexila disertaciis iuridiul sakiTxebi, anu 
is konkretuli problematika, romelic am  Temas ukavSirdeba da 
romelic gansakuTrebul aqtualobas hmatebs mas. 
 
kerZod, Cemi azriT, gansakuTrebul yuradRebas imsaxurebs Semdegi 
sakiTxebi: 
1. ra aris sakuTriv ucxo qveynis sasamarTloebis 
gadawyvetilebaTa aRsruleba da Sinaarsobrivad masTan uSualod 
dakavSirebuli ucxour sasamarTlo gadawyvetilebaTa Acnoba 
zogad samarTlebriv WrilSi, saxelmwifos erovnuli 
suverenitetis Selaxva Tu qmedeba, romelic sakuTari moqalaqeebis 
interesebis dacvasa da ganxorcielebas emsaxureba; 
2. sasamarTlo gansjadobis sakiTxebi ucxo qveynis sasamarTlo 
gadawyvetilebaTa aRsrulebasTan dakavSirebiT saqarTvelosa da 
sxva qveynebis magaliTze, aseve, am problematikasTan 
dakavSirebuli mTeli rigi procesualuri sakiTxebi, rogoricaa, 
vTqvaT, ucxo qveyanaSi gadawyvetilebis miRebis Semdeg 
warmoSobili Sesageblebi; 
3. sakiTxebi dakavSirebuli im SesageblebTan, romlebic 
warmoiSoba aRsrulebis gadawyvetilebis safuZvlidan, anu 
pirveladi materialur-samarTlebrivi moTxovnidan; magaliTad, 
saarbitraJo gadawyvetilebis gamomtan saxelmwifoSi misi 
Zaladakargulad gamocxadeba; 
4. problematika dakavSirebuli ucxo qveynis sasamarTlo 
gadawyvetilebis aRsasrulebadad miqcevis winapirobebsa da misi 
cnobis winapirobebs Soris gamijvnasTan; srulad emTxveva Tu ara 
es cnebebi erTmaneTs? 
5. ucxo qveynis sasamarTlosa da ucxouri saarbitraJo 
sasamarTlos cnobis damabrkolebel garemoebebTan dakavSirebuli 
aqtualuri sakiTxebi, da gansakuTrebiT, sajaro wesrigis daTqmisa 
da misi interpretaciis sirTuleebi; 
6. samarTlebrivi gansazRvrulobis principi da ucxouri 
sasamarTlo gadawyvetilebebis konkretizebis farglebis dadgena; 
7. saerTaSoriso masStabiT ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa aRsrulebaze uflebamosili 
organoebis mimoxilva da Sesabamisi normebis analizi. Aam mxriv 
saqarTveloSi  erTgvari „gardatexis xanaa“, radgan „kerZo 
arbitraJis Sesaxeb“ CvenSi 1997-dan 2009 bolomde moqmedi kanoni, 
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mkveTrad gansxvavdeboda umravles qveynebSi arsebuli analogiuri 
normatiuli aqtebisgan. „arbitraJis Sesaxeb“ axali kanoni ki 2009 
wels iqna miRebuli da ZalaSia 2010 wlis 1 ianvridan, ris gamoc 
jer ar arsebobs masTan dakavSirebuli praqtika, normaTa axsna-
ganmartebis precedentebi da sxv.:  
8. saerTaSoriso samarTlebriv brunvaSi mravali qveyana 
misdevs revision au fond-is akrZalvis saxeliT cnobil princips, 
romelic kategoriulad uaryofs ucxo qveynis sasamarTlosa da 
ucxouri arbitraJis mier gamotanili gadawyvetilebis 
Sinaarsobriv gadamowmebas. vecdebiT am WrilSi SevxedoT 
saqarTveloSi arsebul viTarebas; 
9. kidev erT saintereso da aqtualur Temas warmoadgens 
ucxouri saarbitraJo sasamarTloebis gadawyvetilebaTa ormagad 
aRsrulebadad gamocxadeba. aq saqme gvaqvs ucxo qveynis 
saxelmwifo sasamarTlos im gadawyvetilebis aRsrulebasTan, 
romelic Tavis mxriv adgens saarbitraJo sasamarTlos 
gadawvetilebas  aRsasruleblad miqcevas. 
 
Cveni Temis am calkeuli aspeqtebis kvlevis garda disertacia 
miznad isaxavs saerTaSoriso masStabiT ucxo qveynis 
sasamarTloebisa da ucxouri saarbitraJo sasamarTloebis 
aRsrulebis safuZvlebis aRweras da am sakiTxebTan 
Sinaarsobrivad dakavSirebuli samarTlebrivi institutebisa da 
cnebebis dadgenas. 
 

      2. saerTaSoriso AaRsrulebis safuZvlebi 
 
a. cnebaTa mimoxilva 
 
aa) aRsruleba Tu aRsrulebadad gamocxadeba? 
 
ucxo qveynis sasamarTloebisa da ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebaTa aRsruleba warmoadgens 
saerTaSoriso aRsrulebis saxeliT cnobili cnebis3 erT-erT 
Semadgenel nawils. aRsruleba, rogorc samarTlebrivi procesi, 
SeiZleba pirobiTad davyoT ramdenime safexurad. Ppirveli da 
CvenTvis uniSvnelovanesi aris gadawyvetilebis aRsasruleblad 
miqceva anu igive  aRsrulebadad gamocxadeba (germ. –
Vollstreckbarerklaerung). Ees terminebi, TiTqmis ar gamoiyeneba am 
Temaze arsebul mwir qarTul wyaroebSi, arada isini, Cemi azriT, 
ufro zust gansazRvrebas iZlevian sasamarTlos mier 
ganxorcielebuli qmedebisa, romelic uSvebs ucxouri 
gadawyvetilebis samarTlebriv Zalis gavrcelebas sakuTari 
saxelmwifos teritoriaze. am orive sinonimuri kategoriis 
xmarebam mkiTxveli rom ar daabnios, mizanSewonilad migvaCnia, 
rom am naSromSi „aRsrulebadad gamocxadebaze“ SevCerdeT. 
  

                                                 
3 Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 863 

 9 



qarTul iuridiul literaturaSi, Cemi azriT, termini 
„aRsruleba“ umarTebulod gamoiyeneba swored sasamarTlos 
moqmedebasTan dakavSirebiTac, arada „aRsruleba“ samarTlebrivi 
TvalsazrisiT bevrad ufro farTo Sinaarss moicavs. masSi 
igulisxmeba aseve saerTaSoriso iZulebiTi saaRsrulebo 
warmoebac. amgvarad, aRsrulebadad gamocxadeba warmoadgens 
saerTaSoriso iZulebiTi saaRsrulebo warmoebis winapirobas, es 
ukanaskneli ki Tanamedrove iuridiul literaturaSi 
saerTaSoriso kerZo samarTlis procesis calke elementad 
moiazreba4, da es ori instituti, Tavis mxriv, gvevlineba 
saerTaSoriso aRsrulebis Semadgenel nawilebad. 
 
vgoneb, winmdebare naSromSi yuradRebis gamaxvileba swored ucxo 
qveynis sasamarTloebisa da ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebaTa aRsrulebadad gamocxadebaze, savsebiT 
mizanSewonilia qarTuli samarTlebrivi realiebidan gamomdinare. 
es mosazreba SegviZlia pirvel rigSi im argumentiT davasabuToT, 
rom dRes moqmedi kanoni „saerTaSoriso kerZo samarTlis Sesaxeb“, 
romelic miRebulia 1998 wlis 29 aprils,  Sinaarsobrivad 
calsaxad saubrobs ucxo qveynis gadawyvetilebis aRsrulebadad 
gamocxadebaze, Tumca iyenebs termins „aRsruleba“. rac Seexeba 
ucxo qveynis gadawyvetilebebis iZulebiT aRsrulebas, es 
kategoria naxsenebia ara am normatiul aqtSi, aramed 1999 wlis 16 
aprils miRebul kanonSi „saaRsrulebo warmoebaTa Sesaxeb“, iseve 
rogorc aRsrulebas daqvemdebarebuli sxva saxis 
gadawyvetilebebi. Sesabamisad, gansxvavebulia iZulebiT 
aRsrulebis ganmaxorcielebli subieqti – es aris ara 
sasamarTlo, aramed amaze uflebamosili saaRsrulebo organo. 
vinaidan kanonSi „saerTaSoriso kerZo samarTlis Sesaxeb“ 
Sinaarsobrivad saubaria swored rom aRsrulebadad 
gamocxadebaze, urigo ar iqneboda, rom TviT am normatiul aqtSi 
Sesuliyo Sesabamisi terminologiuri cvlileba. Tumca, aRniSnuli 
normatiuli aqti sxva xarvezebsac Seicavs, ris gamoc ukve didi 
xania dRis wesrigSi dgas saerTaSoriso kerZo samarTlis Sesaxeb 
an sruliad axali kanonis miRebis, an moqmedSi cvlileba-
damatebaTa mniSvnelovani paketis Setanis sakiTxi. 
 
amgvarad, am naSromSi Cven ganvixilavT upirvelesad aRsrulebadad 
gamocxadebas, rogorc sasamarTlos  saqmianobis formas. 
 
bb) cnoba 
 
rogorc zemoT aRvniSneT, ucxo qveynis sasamarTlo 
gadawyvetilebaTa da ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebaTa cnoba da aRsruleba erTmaneTTan mWidrod 
dakavSirebuli cnebebia. vinaidan Aamgvari aqtebis aRsrulebadad 
gamocxadeba drois mniSvnelovani periodis manZilze maTi cnobis 

                                                 
4 Sdr: H. Schack, Internationales Zivilverfahrensrecht, Muenchen, 1996, S. 368 
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gareSe moiazreboda. praqtikidan gamomdinare, evropeli 
samarTalmcodneebi mividnen daskvnamde, rom ucxo qveynis 
gadawyvetilebebis martooden aRsrulebadad gamocxadeba ar iyo 
sakmarisi qveynis SigniT maTi iuridiuli Zalis gansazRvrisaTvis. 
amis mizezad pirvel rigSi is saxeldeba, rom ucxouri 
sasamarTlo aqtis meore qveynis teritoriaze moqmedebis daSveba 
ar aris mizanSewonili misi safuZvliani gadamowmebis gareSe. am 
xarvezis aRmosafxvrelad aRmocenda aRiarebis anu cnobis 
instituti5. droTa ganmavlobaSi Camoyalibda cnobis koncefciac: 
igi, rogorc wesi, xorcieldeba avtomaturad, anu sakuTriv cnobis 
proceduris gareSe, im mosamarTlis mier, romelic 
uflebamosilia davis sagani ganixilos. es niSnavs, rom ucxouri 
sasamarTlo aqtidan gamomdinare, is saproceso Sedegebi, 
romlebsac iTvaliswinebs aRsrulebadad gamocxadebis 
ganmaxorcielebeli saxelmwifos samarTalic, da romlebic, 
Sesabamisad, cnobas eqvemdebareba, ipso iure, praqtikulad 
avtomaturad vrceldeba am e.w. „meorad qveyanaze6“ (saerTaSoriso 
terminologiaze dayrdnobiT, saxelmwifos, sadac cnoba da 
aRsruleba xorcieldeba, meoradi saxelmwifo, xolo pirveladi 
gadawyvetilebis gamomtans, pirveladi saxelwifo ewodeba). ucxo 
qveyanaSi sasamarTlo da saarbitraJo gadawyvetilebis 
AaRsrulebadobis faqti, yvela samarTlis mixedviT, warmoadgens 
swored iseT saproceso Sedegs, romelic meorad saxelmwifoSi 
cnobas ar eqvemdebareba7.    
 
rogorc wesi, cnoba xdeba ucxo qveynis gadawyvetilebis 
aRsrulebadad gamocdadebasTan erTad. es faqti kidev erTxel 
adasturebs, erTi mxriv, rom metad mWidroa cnobisa da 
aRsrulebis institutebis Sinaarsobrivi urTierTkavSiri, meore 
mxriv ki, rom SeuZlebelia aRsrulebis detalurad Seswavla 
cnobis gverdis avliT. 
 
saerTaSoriso kerZo samarTlis procesis es ori instituti, cnoba 
da aRsruleba, mravali qveynis normatiul aqtebSi xSirad 
erTmaneTis gverdiT gvxvdeba, iseve rogorc kanonebis komentarebsa 
da sxva saxis iuridiul literaturaSi. magaliTad, es asea am 
sferoSi arsebul erT-erT umniSvnelovanes saerTaSoriso 
xelSekrulebaSi, gaeros niu-iorkis konvenciaSi saarbitraJo 
sasamarTloebis gadawyvetilebebis cnobisa da aRsrulebis 
Sesaxeb. amis gamo mravali sakiTxi, romelic exeba cnobas, 
imavdorulad aqtualuria aRsrulebisTvis, raSic SemdgomSic 
araerTxel davrwmundebiT. 
 

                                                 
5 Sdr.: H.-J. Schramm, II, 1 GTZ Schriften, die Anerkennung und Vollstreckung auslaendischer 
Gerichtsurteile in der Bundesrepublik Deutschland, 2002 
6 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 129 
7 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 129  
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samarTlis Teoriis zogadi principebidan gamomdinare, erTi 
romelime saxelmwifos kanonebis moqmedebis areali SezRudulia 
am qveynis geografiuli sazRvrebiT. 
 
ucxo saxelmwifos teritoriaze sxva saxelmwifos mier sajaro 
xeliuflebis ganxorcieleba gamoricxulia saxelmwifo 
suverenitetis principis mier. amgvarad saqme gvaqvs e.w. 
„terotoriulobis principTan“, romlis Sedegicaa saxelmwifos 
iZulebiTi Zalauflebis ganxorcielebis SesaZlebloba mxolod 
misi geografiuli sazRvrebis farglebSi. 
 
aqedan gamomdinare, ucxo saxelmwifos sasamarTlo 
gadawyvetilebisa da ucxouri saarbitraJo sasamarTlos 
gadawyvetilebis cnoba da aRsruleba sxva qveyanaSi am 
ukanasknelis sajaro xelisuflebis mier ganxorcielebuli aqtia, 
„romelTan mimarTebaSic es saxelmwifo sruli suverenitetiTa da 
TavisuflebiT sargeblobs8“. saerTaSoriso samarTalSi zogadad 
ar arsebobs Sesabamisi debulebebi, romlebic ama Tu im 
saxelmwifos ucxo qveynis sasamarTlo gadawyvetilebebis Acnobasa 
da aRsrulebas avaldebulebdnen. amrigad, TviT saxelmwifos neba-
survilzea damokidebuli, imoqmedeben Tu ara zemoT dasaxelebuli 
ucxouri aqtebi mis teritoriaze. E“es ase rom ar yofiliyo, TviT 
saxelmwifos damoukideblobis sakiTxi eWvqveS dadgeboda, radgan 
ucxo aralegitimuri brZanebebis ignorirebis ufleba warmoadgens 
nebismieri saxelmwifoebrivi warmonaqmnis suverenitetis erT-erT 
damaxasiaTebel niSans9“. 
 
maS ra gziT unda dadges saerTaSoriso masStabis qonebriv davaSi 
kreditoris an movalisTvis samarTlebrivi Sedegebi? es SeiZleba 
moxdes ara marto saxelmwifos mier ucxouri gadawyvetilebis 
cnobisa da aRsrulebis gziT, aramed TviT am qveyanaSi axali 
sarCelis SetaniT da, Sesabamisad, Semdgomi samarTalwarmoebis 
CatarebiT. magram es alternativa Seqmnida mraval sirTulesa da 
problemas, rogoricaa magaliTad, axali saproceso xarjebi, 
sarCelze uaris miRebis riski da a.S. gaormagebuli 
samarTalwarmoebis saxeliT cnobili es movlena, romelic erTsa 
da imave davis saganze sxvadasxva saxelmwifoSi saqmis ganxilvas 
gulisxmobs, da Sesabamisad, moiazrebs erTsa da imave davaze 
sxvadasxva gadawyvetilebis gamotanasac, Tanamedrove 
saerTaSoriso samarTlebrivi mimoqcevis farglebSi metad 
arasasurvel movlenad aRiqmeba10. 
 
swored amis gamo, saxelmwifos nebarTvis safuZvelze 
xorcieldeba ucxouri aqtis, Cvens SemTxvevaSi sasamarTlo an 

                                                 
8 H.-J. Schramm, GTZ Schriften, die Anerkennung und Vollstreckung auslaendischer Gerichtsurteile in 
der Bundesrepublik Deutschland, 2002, Kap I. 
9 H.-J. Schramm, GTZ Schriften, die Anerkennung und Vollstreckung auslaendischer Gerichtsurteile in 
der Bundesrepublik Deutschland, 2002, Kap I. 
10 Sdr.: A.v. Falck, Implementierung offener auslaendischer Vollstreckungstitel, Bielefeld, 1998, S. 41. 
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saarbitraJo sasamarTlos gadawyvetilebis, moqmedebis 
legitimacia konkretuli qveynis SigniT, riTac xdeba 
teritoriulobis principis garkveuli SezRudva. naxsnebi 
principis sasurvel CarCoebSi moqceva ki, Tavis mxriv, efuZneba 
ormxriv an mravalmxriv saerTaSoriso xelSekrulebas an sakuTriv 
qveynis Sida samarTlis normebs11.  
 
miuxedavad imisa, rom amgvari nebarTva SesaZlebels xdis 
sasamarTlos mier miRebuli sxvadsxva saxis aqtebis saerTaSoriso 
mimoqcevas, ucxouri gadawyvetilebis moqmedebis farglebis 
gafarToeba sxva qveynis teritoriaze xorcieldeba ara 
avtomaturad, aramed saWiroebs saxelmwifos mier amgvari aqtebis 
cnobasa da aRsrulebadad gamocxadebas.  
 
rogorc zemoT ukve vaxseneT, es ori cneba xSirad erTad gvxdeba 
da maT Soris didi msgavsebis povnac SeiZleba, magram isini  
gansxvavebul samarTlebriv Sedegebs iZlevian. ucxo qveynis 
sasamarTlo gadawyvetilebis an ucxouri saarbitraJo 
sasamarTlos gadawyvetilebis cnobisas saqme gvaqvs meore qveynis 
teritoriaze ucxouri aqtis moqmedebis gafarToebasTan, magram 
mxolod im SemTxvevaSi, Tu ar arsebobs mis cnobaze uaris Tqmis 
safuZvlebi. cnobis aseTi damabrkolebeli garemoebebi 
CamoTvlilia, magaliTad, „saerTaSoriso kerZo samarTlis 
Sesaxeb“ saqarTvelos kanonis 68-e muxlSi. niSandoblivia, rom, 
samwuxarod, ucxour arbitraJTan dakavSirebiT saqarTveloSi 2010 
wlamde moqmed samarTalSi aseT CamonaTvals ver vxvdebiT, magram 
parlamentis mier 2009 wlis 19 ivniss miRebuli axali kanoni 
„arbitraJis Sesaxeb“, romelic ZalaSi Sevidais 2010 wlis 1 
ianvridan, am safuZvlebs asaxelebs 45-e muxlSi12. amgvarad, cnobiT 
xdeba ucxouri aqtis Seyvana, daqvemdebareba meore qveynis 
samarTlebriv sistemaSi13. 
 
amisda sapirispirod, Sesabamisi ucxouri aqtis aRsrulebadad 
gamocxadeba warmoadgens misTvis moqmedebis uflebis miniWebas.Ees 
imasTanac aris dakavSirebuli, rom TavisTavad cnobas 
movalisTvis naklebad moaqvs uSualo samarTlebrivi Sedegebi. 
cnoba ufro metad deklaratoruli xasiaTisaa. piriqiTaa 
aRsrulebadad gamocxadebis SemTxvevaSi, romelsac esaWiroeba 
sakuTari procesi e.w. saaRsrulebo (eqsekutoruli) procesi 
(franguli termini exequatur aRsrulebas niSnavs da igi xSirad 
gamoiyeneba arafrangulenovan iuridiul literaturaSic). swored 
aRsrulebadad gamocxadebis am process  moaqvs uSualo 

                                                 
11 Sdr.: A.v. Falck, S. 40. 
12 arbitraJis Sesaxeb kanonmdeblobaSi arsebiTi cvlilebebis Setanis 
aucileblobaze karga xania saubaria qarTul iurisprudenciaSi, Tumca mxolod 
wels moxerxda Sesabamisi normatiuli aqtis miReba (avtoris SeniSvna). 
13 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 128. 
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samarTlebrivi Sedegebi – kreditoris interesebis 
dasakmayofileblad SesaZlebeli xdeba movalis qonebidan 
iZulebiTi aRsrulebis ganxorcieleba. 
 
rogorc wesi, movales gaaCnia qoneba cnobisa da aRsrulebis 
ganmaxorcielebel saxelmwifoSi da igi SeiZleba am meoradi 
saxelmwifos moqalaqec iyos. aqedan gamomdinare, swored ucxouri 
gadawyvetilebisTvis moqmedebis uflebis miniWeba da ara ubralod 
misi moqmedebis farglebis gafarToeba warmoadgens saxelmwifos 
mier misi uzenaesi xelisuflebis ganxorcielebis ufro mkveTr 
formas, rac, Tavis mxriv, sakuTari moqalaqeebisa da mesakuTreebis 
interesebis dacvas emsaxureba. 
 
amgvarad, ucxo qveynis sasamarTlos gadawyvetilebisa da ucxouri 
saarbitraJo sasamarTlos gadawyvetilebis cnoba, am aqtebis 
moqmedebis farglebis gafarToebis saxiT, aris xsenebuli 
gadawyvetilebebisTvis moqmedebis uflebis miniWebis uSualo 
winapiroba, rac, Tavis mxriv, maT aRsrulebadad gamocxadebaSi 
gamoixateba14. 
 
ucxo qveynis sasamarTlos gadawyvetilebebisa da ucxouri 
saarbitraJo gadawyvetilebebis mimarT moqmedebs Teoria, romelic 
qarTulad SegviZlia „gaTanabrebis Teoriad“ vTargmonoT. amis 
mixedviT, ucxouri aqti unda aRqmul iqnas da iuridiulad 
gauTanabrdes Sidasaxelmwifoebriv sasamarTlo gadawyvetilebas. 
maSasadame, am saxis sasamarTlo gadawyvetilebebis saproceso 
Sedegebic Sidasaxelmwifoebrivi samarTlis mixedviT unda 
gadawydes15. es koncefcia nostrifikaciis saxeliT aris cnobili16. 
igi emyareba yvela saxelmwifos samarTalebrivi sistemebis 
Tanasworuflebianobis principul mosazrebas17. 
 
ucxouri sasamarTlo aqtis moqmedebis teritoriis gafarToeba ar 
aris usazRvro18. meorad qveyanaSi mxolod is ucxouri saproceso 
Sedegebi unda iqnas cnobili, romlebsac icnobs cnobis 
ganmaxarcielebeli saxelmwifos samarTali19. 
 
ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri 
saarbitraJo gadawyvetilebebis cnoba da aRsrulebadad 
gamocxadeba Cven SegviZlia davaxasiaToT rogorc qveynis 
sazRvrebs gareT miRebuli sasamarTlo aqtis nacionalur 
samarTalSi gadmotanis procesualur-samarTlebrivi instituti. 
Sesabamisad, mxolod cnobisa da aRsrulebadad gamocxadebis 

                                                 
14 Sdr.: Geimer, Internationales Zivilprozessrecht, 4. Auflage, Koeln, 2001. 
 15  U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 129. 
16 Schlosser, Recht der internationalen privaten Schiedsgerichtsbarkeit, 2. Auf1., 1989, Rz. 904  
17 Martiny, Internationales Zivilverfahrensrecht, Muenchen, 1984, Rz. 367. 
18  U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 129. 
19 Martiny, Internationales Zivilverfahrensrecht, Muenchen, 1984, Rz. 367. 
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Semdeg myardeba samarTlebrivi kavSiri nacionalur samarTalsa 
da ucxour sasamarTlo aqts Soris20. 
 
aRsaniSnavia, rom aRsrulebadad gamocxadeba anu yvela qveyanaSi 
erTnairad ar xdeba. mTel rig saxelmwifoebSi, magaliTad 
italiaSi, ucxo qveynis saxelmwifos sasamarTlo gadawyvetilebis 
aRsrulebis process mxolod formaluri mniSvneloba aqvs da 
xorcieldeba mxolod misi cnobisTvis dadgenili winapirobebis 
Semowmeba. 
 
rig sxva qveynebSi ucxo saxelmwifos sasamarTlo 
gadawyvetilebebis aRsasruleblad saWiroa maTi gansakuTrebul 
reestrSi registracia, romelic, Tavis mxriv, mTel rig 
moTxovnebs iTvaliswinebs. magaliTad, did britaneTSi amgvari 
registracia xorcieldeba „maRali sasamarTlos“ (High Court) 
samoqalaqo saqmeTa sasamarTloSi21.  
 
 
b. interesTa konfliqti ucxouri sasamarTlo 
gadawyvetilebis aRsrulebadad gamocxadebisas 
 
zemoT moyvanil mosazrebebTan mimarTebaSi ibadeba kiTxva, Tu visi 
interesebia wina planze ucxo qveynis sasamarTlos 
gadawyvetilebis aRsrulebisas, saxelmwifosi Tu moqalaqeebisa? 
am sakiTxs, Cemi azriT, pragmatuli kuTxiT unda mivudgeT. 
Tanamedrove globalizebul samyaroSi xSirad mxolod 
Teoriulad arsebuli saxelmwifo suverenitetis dacvas sul 
ufro naklebi roli eniWeba. es tendencia aSkaraa da 
TvalSisacemi mravali saxelmwifos magaliTze. Yyvela 
ganviTarebul kapitalistur sazogadoebaSi efeqturi da Sedegiani 
vaWrobis praqtikuli interesi suverenitetis mecnierul cnebebTan 
SedarebiT aSkara upiratesobiT sargeblobs. 
 
swored am WrilSi unda ganvixiloT ucxo qveynis sasamarTloebis 
gadawyvetilebaTa cnobisa da aRsrulebis problematikac. 
warsulis mTeli rigi Teoretikosi iuristebi am procesualur 
qmedebebSi saxelmwifo suverenitetis xelyofis niSnebs xedavdnen. 
es mosazreba emyareboda im faqts, rom sakuTari qveynis SigniT 
ucxo saxelmwifos sasamarTlos mier gamotanili gadawyvetilebis 
amoqmedeba da misTvis iseTive iuridiuli Zalis miniWeba rogoric 
Sidasaxelmwifoebriv gadawyvetilebebs gaaCnia, eWvqveS ayenebs 
saxelmwifo damoukideblobasa da mis suverenitets (aq metwilad 
ucxouri saxelmwifo sasamarTloebis gadawyvetilebebi iyo 
nagulisxmevi da ara kerZo samarTalwarmoeba anu arbitraJi). maS 

                                                 
20 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 130 
21 М.М.Богуславский, Международное частное право, 2002, Москва,  ст. 426. 
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arsebobs ki ucxouri sasamarTlo aqtebis cnobisa da aRsrulebis 
saWiroeba? 
 
TiTqmis yvela saxelmwifos kanonmdebloba am kiTxvaze dadebiT 
pasuxs iZleva, vinaidan am saerTaSoriso kerZo samarTlis 
procesualur institutebs xangrZlivi istoria gaaCniaT, da rac 
mTavaria, karga xania damtkicda cnobisa da aRsrulebis 
praqtikuli mizanSewoniloba. maSasadame, iuridiulma mecnierebam 
am samarTlis institutebis efeqturobas, xatovnad rom vTqvaT, 
Teoriuli saxelmwifo Zalauflebis nawili “msxverplad Sewira”. 
amgvrad wina planze wamoiwia praqtikuli TvalsazriT ufro 
faseulma mizanma, kerZod sakuTari moqalaqeebis interesebis 
dacvam da ganxorcielebam. im situaciaSi, rodesac ucxouri aqtis 
sakuTar teritoriaze moqmedebis ardaSveba sruliad 
aramizanSewonil qmdebad da saqmisadmi araswor midgomad 
gvevlineba, zemoTdasaxelebuli mizani amarTlebs sxva 
saxelmwifos sasamarTlo gadawyvetilebebis Sidasaxelmwifoebriv 
kontrols, maTi cnobisa da aRsrulebadad gamocxadebis formiT. 
 
sakuTari moqalaqeebis interesebis dacvis miznis 
gansaxorcieleblad mxolod pirveli SexedviTaa aucilebeli am 
moqalaqeebis dacva maT mimarT sazRvargareT warmoiSobili 
samarTlebrivi moTxovnebisgan. aseTi “dacva” swored rom 
uaryofiTad aisaxeba sakuTar moqalaqeebze vinaidan rTuldeba 
saerTaSoriso vaWroba, rac xelSekrulebis mxareebis 
erTmaneTisadmi undoblobaSi da mxolod winaswari 
angariSsworebiT saqmeTa warmoebis moTxovnaSi SeiZleba 
gamoixatos22. 
 
amgvarad, SegviZlia SevajamoT, rom ucxo qveynis 
gadawyvetilebebis cnoba da aRsrulebadad gamocxadeba emsaxureba 
im mizans, rom am aqtebis garkveuli Sidasaxelmwifoebrivi 
kontrolis (Tumca, rogorc Semdeg davrwmundebiT, sakmaod mcire 
moculobis kontrlis) gziT sakuTari moqalaqeebi dacul iqnan 
ucxo Zalisagan da paralelurad xeli Seewyos maTi interesebis 
ganxorcielebas. amavdroulad, saxeze ar gvaqvs saxelmwifo 
suverenitetis Selaxvac, radgan aRsruleba movalis qonebidan 
xorcieldeba mxolod da mxolod Sidasaxelmwifoebrivi 
sasamarTlo gadawyvetilebis safuZvelze. 
 
 
 
 
 
 
 
 

                                                 
22 H.-J. Schramm, Kap. II, 1. 
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                   g. istoriuli eqskursi 
 
aa) ucxo qveynis sasamarTlo gadawyvetilebebi 
 
mizanSewonilad mimaCnia mokle istoriuli eqskursis Catareba, 
raTa ucxo qveynis sasamarTloebisa  da saarbitraJo 
sasamarTloebis gadawyvetilebebis ganviTarebis Sesaxeb met-
naklebad sruli warmodgena viqonioT. vinaidan es ori 
urTierTdakavSirebuli, magram amave dros mainc gansxvavebuli 
Temaa, daviwyoT ucxouri saxelmwifo sasamarTloebis 
gadawyvetilebebiT. 
 
miuxedavad imisa, rom saqarTvelos dRevnadel realiebSi es axali 
samarTlebrivi institutia, mas msoflio masStabiT sakmaod 
mdidari warsuli aqvs. Aamitom yuradReba gavamaxviloT pirvel 
rigSi am procesualuri-samarTlebrivi materiis evropul 
warsulze. 
 
zogadad, saerTaSoriso kerZo samarTlis procesis normebis 
gamoyeneba SesaZlebelia mxolod iseTi samarTlebrivi sistemis 
pirobebSi, romelic uzrunvelyofs ucxoelebis mier maTi 
uflebebis ganxorcielebis minimums mainc. Ees minimumi gulisxmobs 
ucxoelebis  sasamarTlo ganxilvaSi monawileobis miRebis 
uflebas an, Cvens SemTxvevaSi, ukve arsebuli, titulirebuli 
moTxovnebis, anu ucxouri sasamarTlo gadawyvetilebebisa da sxva 
saxelmwifoebrivi aqtebis qveynis SigniT ganxorcielebis 
SesaZleblobas23. 
 
Zveli samyaros samarTlis ZeglebSi moipoveba  ara erTi norma 
ucxoelTa mier samarTlwarmoebaSi monawileobis Taobaze, 
gansakuTrebiT Zvel egviptur, berZnul, romaul da ebraul 
samarTalSi. Zvel romSi procesebi ucxoelTa monawileobiT 
amoRebuli iyo zogadi samarTalwarmoebis sistemidan da 
eqvemdebareboda gansakuTrebul ucxoelTa saqmeebis sasamarTloTa 
kompetencias an kidev ucxoelebs SeeZloT TavianT moTxovnebze 
sasarCelo warmoebis gaxsna mxolod e.w. adgilobrivi 
samarTalmegobris meSveobiT24. aseT „ucxoelTa sasamarTloebs“ 
Zvel romSi „praetor peregrinus“-s uwodebdnen, da iq ucxoelTa mimarT 
ara jus civile aramed jus gentium anu xalxTa, ucxoelTa samarTali 
gamoiyeneboda25 miuxedavad amisa, monaTmflobelur sazogadoebaSi 
ar moipoveboda saerTaSoriso kerZo samarTlis procesis 
yovlismomcveli koncefcia26. 
 

                                                 
23 . Schuetze, Deutsches Internationales Zivilprozessrecht, 1985, Berlin, S. 11. 
24 R. Schuetze, Deutsches Internationales Zivilprozessrecht, 1985, Berlin, S. 11. 
25 z. gabisonia, qarTuli saerTaSoriso kerZo samarTali, Tbilisi, 2006, 356.  
26 Riezler, Internationales Zivilprozessrecht, 1982, Tuebingen S. 50. 
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aseve ar arsebobda samarTlis es dargi Sua saukuneebis 
feodaluri wyobilebisas, Tumca maSinac aqtualuri iyo ucxouri 
ganaCenebis aRsrulebisa da, gansakuTrebiT, cnobis sakiTxebi. 
niSandoblivia, rom adre Sua saukuneebis epoqaSi TiToeuli piri 
cxovrobda Tavisi modgmis samarTliT da davis SemTxvevaSi, 
mxareebsac da mosamarTleebsac unda ganecxadibinaT, Tu romeli 
samarTliT cxovrobdnen da unda gansjiliyvnen isini.27 am 
droisTvis ar arsebobda mosazrebebi, romlebic ucxouri 
sasamarTlo gadawyvetilebebis cnobas ewinaaRmdegeboda da, 
amgvarad, ucxouri aqtebis metwilad upirobo cnoba xdeboda28. 
saerTaSoriso kerZo samarTlis procesis, da Sesabamisad, ucxo 
qveynis sasamarTlo gadawyvetilebebis aRsrulebis dRevendeli 
saxiT samarTlebriv institutad Camoyalibeba da ganviTareba 
iwyeba mxolod Sua saukuneebis epoqis dasrulebis Semdeg, 
nacionaluri saxelmwifoebis aRmocenebasTan erTad. Mme-17 
saukunis Semdeg safrangeTSi uari Tqves ucxouri sasamarTlo 
gadawyvetilebis legitimurobis aRiarebaze. maT aranairi 
iuridiuli Zala ar gaaCndaT safrangeTis teritoriaze. ucxouri 
elementis monawileobiT davis arsebobisas, miuxedavad 
analogiuri davis saganze ukve arsebuli ucxouri sasamarTlo 
gadawyvetilebisa, ixsneboda axali samarTalwarmoeba da 
mimdinareobda xSir SemTxvevaSi ucxouri samarTlis (im 
samarTlisa, romlis gansjadic iyo mocemuli dava) gamoyenebiT 
saqmis garemoebebis detaluri ganxilva. Aamisda sapirispirod, 
germaniaSi sasamarTloebs ar gaaCndaT imis kompetencia, rom 
mTeli dava xelaxla gadaemowmebinaT29. 
 
saerTaSoriso kerZo samarTlis procesma Tanamedrove saxe miiRo 
mxolod me-18 saukunis Semdeg. Aamis mizezi iyo evropis qveynebis 
swrafi ekonomikuri da politikuri ganviTareba da, Sesabamisad, 
saerTaSoriso vaWrobis moculobis mkveTri zrda. aqedan 
gamomdinare, gaCnda imis moTxovnileba, rom SesaZlebeli 
gamxdariyo saerTaSoriso savaWro garigebebis safuZvelze 
warmoSobili davebis ganxilva yvela dainteresebuli mxaris 
interesTa gaTvaliswinebiT. es pirvel rigSi gulisxmobda 
ucxoelTa mier samarTalwarmoebaSi SeuzRudav da daubrkolebel 
monawileobas30. am mxriv revoluciuri nabiji iyo safrangeTSi 
1804 wlis samoqalaqo kodeqsis miReba, romelic ucxoelTa aqtiur 
da pasiur procesunarianobas aRiarebda. Tumca es aRiareba ar iyo 
upirobo: is efuZneboda saxelmwifoTaSorisi xelSekrulebiT 
gaTvaliswinebul ormxrivobas, igive nacvalgebas31. es imas niSnavs, 

                                                 
27 H. Schlosser, Spaetmittelalterlicher Zivilprozess, Heidelberg, 1971, S. 77. 
28 H.-J. Schramm, Kap II, 1. 
29 H.-J. Schramm, Kap II, 1.  
30 Sdr.:  R. Schuetze, S. 11. 
31 nacvalgebis principi zogadad saerTaSoriso kerZo samarTlis procesis erT-
erTi umniSvnelovanesi principia (Sdr. z. gabisonia, qarTuli saerTaSoriso 
kerZo samarTali, Tbilisi, 2006, 362) da igi ara mxolod ucxo qveynis 
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rom frang moqalaqeebsac igive pirobebi unda hqonodaT Sesabamis 
saxelmwifoSi samarTalwarmoebisas. kodeqsis miRebamde ki 
aRsrulebis oponent mxares ufleba eniWeboda ucxouri 
sasamarTlo gadawyvetilebis winaaRmdeg Sesageblebi wamoeyenebina. 
am Sesageblebis CamonaTvali SezRuduli iyo da numerus clausus-is 
princips efuZneboda. maTi sasamarTloSi wamoyenebis ufleba 
emyareboda saxelmwifoebriv nebas “xeli SeewyoT saerTaSoriso 
urTierTobebisTvis”32. 
 
amgvarad, me-19 saukunis dasawyisamde ara marto ar arsebobda 
mkveTri gansxvaveba ucxouri sasamarTlo gadawyvetilebis cnobasa 
da aRsrulebadad gamocxadebas Soris, aramed, realurad saqme 
exeboda mxolod aRsrulebadad gamocxadebas. amis tipuri 
magaliTia germaniis samoqalaqo saproceso kodeqsis pirveli 
gamocema, sadac cnoba saerTod naxsenebi ar iyo. Aam kanonis 599-e 
muxli adgenda, rom iZulebiTi aRsruleba ucxo qveynis 
sasamarTlo gadawyvetilebis safuZvelze xorcieldeboda, 
rodesac misi dasaSveboba aRsrulebis Sesaxeb ganCinebiT iyo 
ganmtkicebuli. Aam gadawyvetilebis miRebis kompetencia gaaCnda im 
sasamarTlos, romelic ganixilavda am saqmis Tavdapirvel 
moTxovnas, procesi germaniaSi rom yofiliyo gansjadi33. 
 
me-19 saukuneSi ucxouri sasamarTlo gadawyvetilebebis cnobisa 
da aRsrulebis sakiTxebi safuZvlianad iqna damuSavebuli da 
cnebebis saxiT Camoyalibebuli, miuxedavad imisa, rom rig 
SemTxvevebSi ucxoelis procesualur mdgomareobas metad 
arasaxarbielo xasiaTi gaaCnda sakuTari moqalaqeebis 
Sovinizmamde dasuli dacvis gamo34. 
 
rac Seexeba zogadad saerTaSoriso kerZo samarTlis process, igi 
jer ar Camoyalibebuliyo erTiani samarTlebrivi disciplinis 
saxiT da misi normebi mimofantuli iyo samoqalaqo kodeqsebSi, 
procesualur-aRsrulebiTi saxis dadgenilebebSi, sasamarTloebis 
SinaganawesebSi da a.S. 
 
me-20 saukunem saerTaSoriso kerZo samarTlis yovlismomcveli 
daxvewa da Camoyalibeba moitana. sakanonmdeblo da sasamarTlo 
xelisuflebis wiaRSi samarTlis am dargis ganviTarebaSi 
umTavresi roli daekisra ucxo elementis monawileobiT davebis 
revoluciur zrdas, rac Tavis mxriv, saerTaSoriso ekonomikuri 
urTierTgadajaWvis, globaluri vaWrobis permanentuli 

                                                                                                                                               
sasamarTlo gadawyvetilebebis cnobasa da aRsrulebaze vrceldeba (avtoris 
SeniSvna). 
 
32 H.-J. Schramm, Kap II, 1.  
33 H.-J. Schramm, Kap II, 1.  
34 R. Schuetze, S. 12. 
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aRmavlobis, masobrivi turizmisa da muSaxelis migraciis Sedegi 
iyo35. 
 
ucxo qveynis sasamarTlo gadawyvetilebebis cnobam da 
aRsrulebam, rogorc samarTlebrivma institutebma, Seadgines 
saerTaSoriso kerZo samarTlis procesis arsebiTi nawili. 
miuxedavad imisa, rom rig qveynebSi moxda saerTaSoriso kerZo 
samarTlisa da misi procesis normebis erTi samarTlebrivi aqtis 
farglebSi kodifikacia (magaliTad, TurqeTis 1982 w. kanoni 
saerTaSoriso kerZo samarTlisa da procesis Sesaxeb), evropisa da 
msoflios saxelmwifoTa umravlesobaSi ar xdeba am 
samarTlebrivi materiis erTiani sakanonmdeblo regulireba. 
 
evrokavSiris samarTlebrivi sivrcis wevrebis mier amgvari 
Sidasaxelmwifoebrivi kodifikaciis Catarebam, Cemi azriT, 
garkveulwilad azric dakarga, radgan mravali sakiTxi ukve 
saerTo evropuli kanonmdeblobis farglebSi wesrigdeba. 
 
 
bb) saarbitraJo sasamarTloebi 
 
I saerTaSoriso arbitraJis mokle istoria 
 
arbitraJs xangrZlivi istoria gaaCnia. igi didi xania 
mniSvnelovan rols TamaSobs samarTlebrivi davebis gadaWraSi, 
maT Soris saerTaSoriso donezec. savaraudoa, rom me-20 
saukunemde bevrad adrec saqarTveloSi arsebobda garkveuli 
organizebuli warmonaqmnebi, romlebic kerZo davebis ganxilviT 
iyvnen dasaqmebulni. samwuxarod, Cven qveynaSi am samarTlebriv 
instituts ganviTarebis saSualeba ar mieca. ase rom ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebebis aRsrulebis 
warsulis mokle mimoxilvis drosac unda vixelmZRvaneloT 
dasavleTis qveynebisa da ruseTis istoriiT. 
 
kerZo sasamarTloebi savaWro saqmeebze jer kidev Zvel romSi 
arsebobda. komerciulma samarTalwarmoebam organizebuli forma 
SeiZina bevrad gvian, rodesac italiaSi Seiqmna specialuri 
sazRvao savaWro sasamarTloebi36. amis Semdeg savaWro 
sasamarTloebi gaCnda safrangeTSi, mogvianebiT ki avstriaSi, 
inglisSi, germaniaSi, holandiaSi, espaneTSi, italiaSi, ruseTSi, 
amerikis SeerTebul StatebSi, SveciaSi da a.S. aRsaniSnavia, rom 
pirveli mudmivmoqmedi komerciuli sasamarTlo, romelic 1563 
wels parizSi Seiqmna, D ukve mexuTe saukunea arsebobs da dResac 
soliduri reputaciiT sargeblobs. 
 
Sua saukuneebSi, miuxedavad saerTaSoriso kerZo samarTlis 
ararsebobisa, farTod gavrcelebuli iyo saarbitraJo 
                                                 
35 R. Schuetze, S. 12. 
36 под ред. В.В. Яркова, Арбитражный процесс, 2-е изд., Москва, 2004, ст. 754. 
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sasamarTloebis gamoyeneba sxvadasxva saxelmwifoebrivi 
kuTvnilebis mxareebis mier. magaliTad, germaniaSi qalaq-
saxelmwifoebis kavSiris, hanzis vaWrebi xSirad debdnen 
saarbitraJo SeTanxmebebs. TumcaRa naxseneb istoriul epoqaSi ar 
arsebobda arbitraJisa da saarbitraJo gadawyvetilebis legaluri 
definicia, Sesabamisad arc imis koncefcia arsebobda, Tu rogor 
unda mopyroboda saxelmwifo amgvari kerZo sasamarTloebis 
ganaCenebs.  
 
ruseTSi pirveli dokumenturi wyaroebi, romlebic savaWro 
wodebisTvis gansakuTrebuli sasamarTloebis arsebobas, 
adastureben, TariRdebian 1135 wliT. rogorc sasamarTlo sistema 
komerciuli sasamarTloebi ruseTis imperiaSi Camoyalibda me-19 
saukunis dasawyisidan. pirveli komerciuli sasamarTlo, romelic 
savaWro davebs wyvetda, darsda 1808 wels odesaSi im droisTvis 
safrangeTSi arsebuli msgavsi sasamarTlo dawesebulebebis 
analogiiT37. amis iniciativa gamoiCines adgilobrivma vaWrebma, 
romelTa mniSvnelovan nawils Seadgendnen safrangeTidan 
Camosaxlebuli pirebi. 1832 wlidan 1917 wlis bolSevikur 
revoluciamde moqmedebda imperator nikoloz I brZaneba 
komerciuli sasamarTloebis Seqmnis Sesaxeb da savaWro 
samarTalwarmoebis debuleba. rasakvirvelia, es normebi 
vrceldeboda maSindel saqarTvelozec, rogorc ruseTis 
ukidegano imperiis Semadgenel nawilze. niSandoblivia, rom 
ruseTis komerciuli sasamarTloebi Sereul principze iyo 
Seqmnili anu ara marto vaWrebisgan, aramed xelisuflebis mier 
daniSnuli pirebisganac38. aRsaniSnavia, rom aseTi sasamarTloebis 
gansjadoba sakmaod SezRuduli iyo saxelmwifo sasamarTloebis 
farTo uflebamosilebis gamo. 
 
1917 wlis oqtombris gadatrialebis Semdeg, wina saukunis 20-ian 
wlebSi sabWoTa xelisufleba axorcielebda e.w. axal ekonomikur 
politikas, romlis farglebSic farTod gamoiyeneboda 
saarbitraJo komisiebi. magram am praqtikam didxans ar iarseba da 
saarbitraJo komisiebi, iseve rogorc sabazro ekonomikis mravali 
struqtura, gauqmda. sabWoTa kavSirSi saarbitraJo sasamarTlos 
saxeliT cnobil sasamarTlo sistemas ki sul sxva Sinaarsobrivi 
datvirTva hqonda. es iyo saxelmwifoebrivi arbitraJi, romelic 
dawesebulebebs Soris davebs awesrigebda.  
 
mxolod sabWoTa kavSiris arsebobis ukanasknel wlebSi moxda 
komerciuli arbitraJis rolis gaZliereba. 
 
 
 
 
 
                                                 
37 под ред. В.В. Яркова, Арбитражный процесс, 2-е изд., Москва, 2004, ст. 5. 
38 под ред. В.В. Яркова, Арбитражный процесс, 2-е изд., Москва, 2004, ст. 6 
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II saerTaSoriso saarbitraJo aRsrulebis mokle istoria 
 
nacionaluri saxelmwifoebis uaryofiTma midgomam yvela ucxouri 
aqtebisadmi, Tavisi negatiuri roli iTamaSa saarbitraJo 
gadawyvetilebebis aRsrulebasTan mimarTebaSic. Mme-19 saukunidan 
xdeba e.w. “nacionalistur” koncefciaze uaris Tqma da 
saerTaSoriso arbitraJi kvlav mniSvnelovan adgils ikavebs 
evropaSi vaWrobis sferoSi. kontinentis saxelmwifoTa 
umravlesoba didi dabrkolebebis gareSe aRasrulebda ucxouri 
arbitraJis gadawyvetilebebs, Tumca ar arsebobda saerTo midgoma 
im saWirboroto sakiTxis mimarT, Tu ramdenad Sors SeeZloT 
sasamarTloebs wasvla am gadawyvetilebebis Sinaarsobrivi 
gadamowmebisas. problemas warmodgenda ucxo qveynis sasamarTlo 
gadawyvetilebebTan mimarTebaSi Cven mier  ukve aRniSnuli is 
faqti, rom cnobasa da aRsrulebadad gamocxadebas Soris ar 
arsebobda realuri gansxvaveba. 
 
Zireuli reformebi am sferoSi isev da isev me-20 saukunes 
ukavSirdeba. CvenTvis ukve kargad nacnobma movlenebma, rogoricaa 
kacobriobis swrafi progresi mecnierebis TiTqmis yvela sferoSi 
da amiT gamowveuli saxelmwifoTaSorisi urTierTgacvlisa da  
saqonlis mimoqcevis mkveTri zrda, Tavisi gavlena iqonia 
saerTaSoriso arbitraJzec. saqmiani adamianebisTvis, romelebic 
sxvadasxva qveynebs warmoadgendnen, arsebiTi mniSvneloba SeiZina 
maT Soris garigebebis dadebisas gansxvavebuli samarTlebrivi 
regulirebiT gamowveuli sirTuleebis Tavidan acilebam. aman gza 
gauxsna saerTaSoriso arbitraJis Semdgom ganviTarebas. 
saerTaSoriso asparezze am mimarTulebiT gadadgmul 
umniSvnelovanes nabijebad SeiZleba CaiTvalos Jenevis 1924 w. 
protokoli saarbitraJo daTqmebis Sesaxeb da Jenevis 1927 w. 
konvencia ucxouri saarbitraJo gadawyvetilebebis aRsrulebis 
Sesaxeb. Ees saerTaSoriso xelSekrulebebi erTa ligis 
iniciativiT iqna miRebuli39. 
 
rac Seexeba sabWoTa kavSirSi am samarTlebrivi institutis 
ganviTarebas, misi normatiuli mowesrigeba saerTaSoriso 
standartebis doneze „muSaTa da glexTa pirvel saxelmwifos“ 
kolafsamde mxolod 3 wliT adre moxerxda. 1988 wels moxda Cvens 
TemasTan uSualod dakavSirebuli normatiuli aqtis, ssrk-s 
umaRlesi sabWos prezidiumis dadgenilebis miReba, romelic 
awesrigebda „ssrk-Si ucxo qveynis sasamarTloebisa da 
saarbitraJo sasamarTloebis gadawyvetilebaTa cnobas da 
aRsrulebas“. es dadgenileba awesebda am saxis aqtebisTvis 
iuridiuli Zalis miniWebis specialur wess da igi dResac 
warmoadgens ruseTis federaciaSi samarTlis wyaros40. es im 

                                                 
39 Calavros, das UNCITRAL – Modellgesetz  über die internationale Handelsschiedsgerichtsbarkeit, 
1988, S. 5. 
40 Sdr: под ред. В.В. Яркова, Арбитражный процесс, 2-е изд., Москва, 2004, ст. 498 
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SemTxvevaSi xdeba, roca dadgenilebis normebi ar ewinaaRmdegeba 
ruseTSi moqmed saarbitraJo saproceso kodeqss. 
 

       d. samarTlis wyaroebi 
 
Cvens TemasTan dakavSirebuli samarTlis wyaroebis mimoxilvisas 
mxedvelobaSi unda viqonioT, rom am sferoSi arsebobs rogorc 
Sidasaxelmwifoebrivi normebi, ise or- da mravalmxrivi 
saerTaSoriso xelSekrulebebi. 
 
saqarTveloSi, rogorc ukve vaxseneT, ucxouri sasamarTlo 
gadawyvetilebebis aRsruleba sxva kanonis safuZvelze xdeba, 
vidre ucxouri saarbitraJo sasamarTloebis gadawyvetilebebisa. 
amgvarad, rogorc zogadad mTel naSromSi, aqac saubars 
saxelmwifo sasamarTloebasTan dakavSirebuli sakiTxebiT 
daviwyebT. 
 
aa) ucxo qveynis sasamarTlo gadawyvetilebebi 
 
wina saukunis 90-ian wlebis saqarTveloSi samarTlis sferoSi 
ganxorcielebulma Zireulma reformebma, rac gamowveuli iyo 
sabWoTa samarTlis sistemidan sabazro ekonomikaze orientirebul 
kanonmdeblobaze gadasvlis aucileblobiT, dadebiTi roli 
iTamaSa ucxo qveynis sasamarTlo gadawyvetilebebis aRsrulebis 
Sesaxeb normebis inkorporaciisa da kodifikaciis saqmeSic. saqme 
isaa, rom kapitalisturi qveynebis umravlesobis samoqalaqo 
samarTlis kanonmdeblobaSi, romelic ZiriTadad me-19 saukunis 
bolosa da me-20 saukunis pirvel naxevarSi iqmneboda, ucxouri 
sasamarTlo gadawyvetilebebis aRsrulebis Sesaxeb normebi 
sxvadasxva samarTlebrivi materiebis momwesrigebel aqtebSia 
mimofantuli. magaliTad germaniaSi, sadac saerTod ar icnoben 
kanons saerTaSoriso kerZo samarTlis Sesaxeb, Sesabamisi normebi 
moipoveba rogorc samoqalaqo saproceso kodeqsSi, ise kanonSi 
ucxo saxelmwifoebTan mimarTebaSi rCenis moTxovnebTan 
dakavSirebiT, kanonSi nebayoflobiTi marTlmsajulebis Sesaxeb41, 
kanonSi saojaxo samarTalSi cvlilebebis Sesaxeb da a.S. amrigad, 
normebi am sferoSi ar aris kodificirebuli da calkeul 
samarTlis dargebis regulirebis WrilSia mowesrigebuli. 
 

                                                 
41 nebayoflobiTi marTlmsajuleba germanuli samarTlis erT-erT  mniSvnelovan 
instituts warmoadgens. Sinaarsobrivad SesaZlebelia paralelis gavleba 
germanul nebayoflobiT marTlmsajulebasa da qarTul saproceso samarTalSi 
arsebul udavo warmoebas Soris. germaniaSi nebayoflobiT marTlmsajulebas 
axorcieleben rogorc sasamarTloebi, ise sxva organoebic – magaliTad 
sapatento samsaxuri, notariusebi da sxv. nebayoflobiTi marTlmsajulebis 
warmoeba specialuri kanonis mier dadgenili procesualuri normebis mixedviT 
xorcieldeba.  nebayoflobiT marTlmsajulebas eqvemdebareba samarTlebrivi 
sakiTxebis  farTo speqtri, maT Sorisaa: saojaxo, memkvidreobis, sxvadasxva 
reestrebSi registraciis, rCenis, meurveobisa da mzrunvelobnis da sxva 
sakiTxebi (avtoris SeniSvna). 
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saqarTveloSi ucxo qveynis sasamarTlo gadawyvetilebis 
aRsrulebaze saubaria „saerTaSoriso kerZo samarTlis Sesaxeb“ 
saqarTvelos 1998 w. Kkanonis 70-e da 71-e muxlebSi. niSandoblivia, 
rom am sakiTxTan Sinaarsobrivad mWidrod dakavSirebuli cnobac 
kanonis imave nawilSi, 68-e muxlSia ganxiluli. 
 
ucxo qveynis sasamarTlo gadawyvetilebebi naxsenebia aseve 
saqarTvelos 1999 w. kanonSi saaRsrulebo warmoebaTa Sesaxeb. am 
kanonis me-2 muxlis CamonaTvali asaxelebs ucxo qveynis 
sasamarTlo gadawyvetilebebs rogorc aRsrulebas 
daqvemdebarebul erT-erT aqts, xolo 91-e muxli ufro 
dawvrilebiT aRwers maT safuZvelze iZulebiTi aRsrulebis 
proceduras. cxadia, rom aq Cven saqme gvaqvs ukve ara ucxo qveynis 
sasamarTlo gadawyvetilebis aRsrulebadad gamocxadebasTan, 
aramed iZulebiTi aRsrulebis stadiasTan.  
 
zemoT dasaxelebuli normebi ar gamoiyeneba im SemTxvevaSi, 
rodesac analogiuri qcevis wesebi gaTvaliswinebulia 
saerTaSoriso xelSekrulebebSi, radgan am ukanasknelT 
upiratesoba gaaCniaT saqarTvelos kanonebTan mimarTebaSi da, 
amavdroulad, specialur normebs warmoadgenen (normatiuli 
aqtebis Sesaxeb saqarTvelos 1996 w. kanonis me-19 muxliT 
dadgenili ierarqiis mixedviT). 
 
damoukideblobis gamocxadebis Semdeg saqarTvelom ormxrivi 
xelSekrulebebi dado samarTlebrivi urTierTdaxmarebisa da 
TanamSromlobis Sesaxeb ramdenime saxelmwifosTan, kerZod: 
somxeTTan, azerbaijanTan,  ukrainasTan, bulgareTTan, TurqmeneTsa 
da TurqeTTan. miuxedavad imisa, rom es xelSekrulebebi ar 
iTvaliswineben raime didad gansxvavebul warmoebas am qveynebis 
sasamarTlo gadawyvetilebebis aRsrulebadad gamocxadebasTan 
mimarTebaSi, maTi arsebobiT ukve TavisTavad daculia amgvari 
aqtebis cnobisa da aRsrulebis erT-erTi aucilebeli winapiroba 
– nacvalgeba („saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 68-
e muxlis me-2 punqtis „e“ qvepunqti). 
 
garda amisa, saqarTvelo, daaxloebiT 15 wlis ganmavlobaSi, iyo 
ra damoukidebel saxelmwifoTa Tanamegobrobis wevri saxelmwifo, 
monawileobda 1993 w. Kminskis konvenciaSi samaoqalaqo, saojaxo da 
sisxlis samarTlis saqmeebze samarTlebrivi daxmarebisa da 
samarTlebrivi urTierTobebis Sesaxeb. am saerTaSoriso 
xelSekrulebas Tavisi mniSvneloba bolomde jerac ar daukargavs, 
radgan is udavod iqoniebs zegavlenas dsT-Si amJamad Semaval 
saxelmwifoebsa da saqarTvelos Soris gasaformebel ormxriv 
saerTaSoriso xelSekrulebebze.  minskis konvencia Tavis me-3 
nawils uTmobs sasamarTloebis gadawyvetilebebis cnobisa da 
aRsrulebis sakiTxs. niSandoblivia, rom es saerTaSoriso 
xelSekruleba iTvaliswinebs damoukidebel saxelmwifoTa 
Tanamegobrobis farglebSi sxva wevr saxelmwifoTa sasamarTlo 
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gadawyvetilebebis aRsrulebis gaadvilebul proceduras, amitom 
is wlebis ganmavlobaSi warmoadgenda erT-erT mniSvnelovan 
samarTlis wyaros Cvens TemasTan dakavSirebuli 
problematikisaTvis. niSandoblivia, rom dsT-s sivrcisTvis am 
normatiuli aqtis udidesi mniSnvnelobis miuxedavad, rogorc 
qarTul biblioTekebSi, ise internet sivrceSic ar moipoveba 
minskis konvenciis sruli komentari. Tumca am saerTaSoriso 
mravalmxrivi xelSekrulebis konkretuli detalebi gaSuqebulia 
rig rig rusulenovan saxelmZRvaneloebsa da monografiebSi42

 
evropis ganviTarebul qveynebSi ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebaSi saerTaSoriso or- da 
mravalmxrivi xelSekrulebebis rolze, SeiZleba germaniis 
magaliTze vimsjeloT: kontinentis yvelaze Zlieri ekonomikis 
mqone saxelmwifoSi ucxour sasamarTlo gadawyvetilebaTa 
aRsrulebebis 95% xorcieldeba43 ara Sidasaxelmwifoebrivi 
kanonebis safuZvelze, aramed saerTaSoriso xelSekrulebebis 
normebis mixedviT, e.i., faqtobrivad, gamartivebuli wesiT. 
 
miuxedavad imisa, rom saqarTvelo ar aris ucxo qveynis 
sasamarTlo gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb 
dadebuli arc erTi mniSvnelovani evropuli mravalmxrivi 
xelSekrulebis monawile, qveynis dasavluri orientacia, evropul 
TanamegobrobaSi integraciis survili, CvenTvis aucilebels xdis 
mokled SevexoT am sferoSi arsebul ZiriTad konvenciebs. 
 
1968 wels briuselSi daido evropuli konvencia sasamarTlo 
gansjadobisa da samoqalaqo da savaWro saqmeebze 
gadawyvetilebebis aRsrulebis Sesaxeb. es xelSekruleba sanimuSo 
gaxda aRsrulebasTan dakavSirebuli Semdgomi evropuli 
konvenciebisTvis. Mmisi Seqmna iyo Sedegi evropaSi samarTlebriv 
sistemebs Soris sazRvrebis gegmazomeri gaxsnisa, ramac wina 
saukunis 60-iani wlebidan samoqalaqo samarTali da misi procesi 
evropuli Tanamegobrobis SigniT mimdinare sakodifikacio 
aqtivobis centrSi moaxvedra44. briuselis konevencia metad 
xelsayrel pirobebs iTvaliswinebda xelSekrulebis sxva wevr 
saxelmwifoTa sasamarTloebis gadawyvetilebebis aRsrulebisTvis. 
konvencia ar moicavda kerZo samarTlis yvela samarTlebriv 
materias, magaliTad, igi ar awesrigebda Sromisa da saojaxo 
samarTlis sakiTxebze miRebuli ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebas. amave dros konvencia vrceldeboda 
mxolod evropuli Tanamegobrobis wevr-saxelmwifoebze da 
Sesabamisad daxuruli iyo kontinentis sxva qveynebisTvisac ki. 
 

                                                 
42 Sdr: М.М.Богуславский, Международное частное право, Издание пятое, 
переработанное и дополненное 2005, Москва; 
43 Sdr: H. Schack, S. 360. 
44 R. Knieper, GTZ Schriften, die Anerkennung und Vollstreckung von Urteilen nach EU Recht, 2002, 
Kap I, 2. 
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zemoTdasaxelebuli konvenciis liberaluri da momgebiani 
debulebebi saerTaSoriso masStabiT sasamarTlo 
gadawyvetilebebis mimoqcevis sferoSi gascda evropuli 
Tanamegobrobis sazRvrebs da sasamarTlo gansjadobisa da 
samoqalaqo da savaWro saqmeebze gadawyvetilebebis aRsrulebis 
Sesaxeb luganos 1988 w. konvenciis saxiT iqna miRebuli. principSi 
igi wina konvenciis paralelur normebs Seicavs. gansxvaveba 
pirvel rigSi isaa, rom luganos konvencia daido EFTA-s, anu 
evropuli Tavisufali vaWrobis zonis farglebSi, da Sesabamisad, 
vrceldeba evropuli Tanamegobrobis farglebs gareT myof 
saxelmwifoebzec, magaliTad Sveicariaze, norvegiaze da a.S. garda 
amisa, konvencia Seicavs debulebas, rom masSi gaerTianeba 
SeuZliaT mesame saxelmwifoebsac, anu maT, vinc evrokavSirisa da 
EEFTA-s wevrebi ar arian. Ees faqti metad niSandoblivad mimaCnia 
saqarTvelosTan mimarTebaSi, miT umetes, roca ukve arsebobs 
amgvari „mesame“ saxelmwifoebis konvenciaSi monawileobis 
precedenti – poloneTi SeuerTda am xelSekrulebas manam, vidre 
EFTA-sa da evrokavSiris wevri gaxdeboda. sirTule imaSi 
mdgomareobs, rom luganos konvenciaSi monawileoba gulisxmobs 
saxelmwifos samarTlebrivi ganviTarebis maRal standartebs, rac 
jerjerobiT gamoricxavs Cveni qveynis monawileobas am 
konvenciaSi. metad rTulia am saerTaSoriso xelSekrulebaSi 
gawevrianebis procedurac – mowveva gawevrianebaze xdeba mxolod 
yvela wevri saxelmwifos TanxmobiT. ukve gawevrianebis Semdeg 
TiToeul monawile qveyanas SeuZlia uari Tqvas, rom 
xelSekruleba masa da axal wevr-saxelmwifos Soris 
urTierTobebze gavrceldes45. magram, Cemi azriT, saqarTvelom, 
miiltvis ra kontinentis ganviTarebuli qveynebTan mWidro 
TanamSromlobisken, miznad unda daisaxos luganos konvenciaSi 
gawevrianeba, rac evropuli integraciis rTul gzaze 
samarTlebrivi daaxloebisa da harmonizaciis mizniT gadadgmuli 
erT-erTi pirveli aucilebeli nabijia.  
 
evropuli masStabis samarTlis wyaroebTan dakavSirebiT unda 
vaxsenoT ucxo saxelmwifoebis sasamarTlo gadawyvetilebebis 
aRsrulebis sferoSi ukanaskneli siaxleebic. briuselis 1968 w. 
konvenciaSi ukanskneli Sinaarsobrivi cvlilebebi Sevida da igi 
2000 wels iqna miRebuli ukve rogorc evrokavSiris sabWos 
sasamarTlo gansjadobisa da samoqalaqo da savaWro saqmeebze 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb dadgenileba Nr: 
44/2001. igi moqmedebs evrokavSiris yvela wevr-saxelmwifos Soris 
garda daniisa, romelTan mimarTebaSic kvlav briuselis konvencia 
gamoiyeneba. maS, ratom gaxda saWiro briuselis konvenciis 
nacvlad msgavsi Sinaarsis axali samarTlebrivi aqtis miReba?ß 
 

                                                 
45 E. Jayme, Einheitliches Zivilverfahrensrecht fuer Gesamteuropa, Heidelberg, 1992, S. 310. 
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saqme isaa, rom briuselis konvencia warmoadgens Cveulebriv 
saerTaSoriso xelSekrulebas, romelSic nebismieri cvlilebis 
Setana moiTxovs misi TiToeuli  monawile qveynis mier Sesabamis 
uzenaes warmomadgenlobiT organoSi ratificirebis aucilebel 
proceduras. amis sapirispirod, dadgenileba 44/2001 ar 
warmoadgens tipur saerTaSoriso xelSekrulebas, vinaidan aris 
evrokavSiris organos mier gamocemuli aqti, romelsac gaaCnia 
mavaldebulebeli Zala yvela wevri saxelmwifosTvis, moqmedebs 
pirdapir, uSualod da masSi Setanili cvlilebebi ZalaSi Sedis 
erTdroulad mTeli evrokavSiris teritoriaze. am aqtSi srulad 
iqna gamoyenebuli evropuli samarTlis, rogorc samarTlis 
damoukidebeli wyaros, upiratesoba.A 
 
amrigad, evropis TanamegobrobaSi ucxo qveynis sasamarTlo 
gadawyvetilebebis cnobam da aRsrulebam calkeuli qveynebis 
kompetenciidan gadainacvla saxelmwifoTaSorisi organoebis 
uflebamosilebis sferoSi. Ddadgenilebis upiratesobas 
gansazRvravs is garemoebac, rom igi mis damatebiT 
dadgenilebebTan erTad (magaliTad, dadgenileba ucxouri 
sasamarTlo gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb 
saqorwino da saojaxo saqmeebze, evropuli konvencia sasamarTlo 
uwyebis Cabarebis Sesaxeb da a.S.) ufro did samarTlebiv materias 
moicavs (magaliTad, dadgenilebis me-5 nawili exeba SromiT-
samarTlebriv davebs), vidre briuselis konvencia46. 
 
ucxouri sasamarTlo gadawyvetilebebis aRsrulebasTan 
dakavSirebuli samarTlis wyaroebis Temis Sesajameblad unda 
davZinoT, rom Tumca Cveni qveyana ar aris arc erTi mniSvnelovani 
saerTaSoriso konvenciis wevri am dargSi, man mainc miznad unda 
daisaxos ZiriTad partnior saxelmwifoebTan samarTlebrivi 
urTierTdaxmarebis ormxrivi xelSekrulebebis dadeba. evropis 
qveynebTan samarTlebrivi daxmarebis Sesaxeb ormxrivi 
xelSekrulebebis dadeba gansakuTrebiT mniSvnelovania im kuTxiT, 
rom es isev da isev dagvexmareba luganos konvenciaSi 
gawevrianebasa da evropasTan samarTlebrivi integraciis saqmeSi. 
ra Tqma unda, evropuli saxelmwifoebis paralelurad, 
sasurvelia, rom mxedvelobidan ar gamogvrCes iseTi perspeqtiuli 
savaWro partniorebi rogorebicaa, vTqvaT, CineTi, iaponia, irani 
da a.S.  
 
garda amisa, miuxedavad politikuri faqtorebisa, Cvens 
saxelmwifos ruseTTan sakmaod intensiuri ekonomikuri 
urTierTobebi aqvs. amitom srulfasovani diplomatiuri 
urTierTobebis aRdgenis SemTxvvaSi, wminda pragmatuli 
TvalsazrisiT, mizanSewonilia Cvens Crdiloel mezobelTan 
samarTlebrivi daxmarebis Sesaxeb yovlismomcveli xelSekrulebis 
dadeba.  rac Seexeba damoukidebel saxelmwifoTa Tanamegobrobis 
                                                 
46 R. Knieper, GTZ Schriften, die Anerkennung und Vollstreckung von Urteilen nach EU Recht, 2002, 
Kap I, 2. 
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egidiT arsebul minskis konvencias,  saqarTvelos dsT-dan 
gamosvlamdec mis farglebSi dadebuli xelSekrulebebi xSirad 
mxolod qaRaldze rCeboda. sasamarTlo praqtikis ganxilvisas 
Cven davrwmundebiT, rom mTel rig SemTxvevebSi qarTveli 
mosamarTleebi am normatiul aqts sakmaod cudad icnoben.  
 
aRsaniSnavia isic, rom ucxouri sasamarTlo gadawyvetilebebis 
aRsrulebis sakiTxebze arsebobs regionaluri xelSekrulebebic, 
rogoricaa magaliTad, danias, fineTs, islanidas, norvegiasa da 
SvedeTs Soris 1928 wels dadebuli konvencia ucxouri 
sasamarTlo gadawyvetilebebis aRsrulebis Sesaxeb, an analogiuri 
mravalmxrivi saerTaSoriso xelSekruleba arabul saxelmwifoTa 
ligis farglebSi (1952 w.). bunebrivia, es SeTanxmebebi uSualod ar 
exeba saqarTvelos da arc globaluri masStabiT TamaSobs did 
rols, ris gamoc maTi ganxilva am naSromis farglebSi uadgilo 
iqneboda. Tumca amgvari regionaluri TanamSromloba yuradsaRebi 
magaliTi unda iyos kavkasiis regionisTvisac. politikuri 
faqtorebis ugulebelyofa da Sesabamisi mravalmxrivi 
saerTaSoriso xelSekrulebis dadeba, udavod, pozitiur rols 
iTamaSebs regionSi samarTlebrivi da savaWro brunvis 
ganviTarebaze. 
 
bb) ucxouri saarbitraJo sasamarTloebis gadawyvetilebebi 
 
Cven ukve vaxseneT, rom me-20 saukunis dasawyisSi erTa liga 
moTaveobda am sferoSi saerTaSoriso xelSekrulebebis dadebis 
saqmianobas. Aamitom Ggaerom estafeta Caibara Tavisi winamorbedi 
saerTaSoriso organizaciisagan da aqtiurad Seudga 
saerTaSoriso arbitraJisa da gansakuTrebiT ucxouri 
saarbitraJo gadawyvetilebebis aRsrulebis sferoSi 
samarTlebriv saqmianobas. Sesabamisad, mizanSewonili iqneba, rom 
am Temis samarTlis wyaroebis mimoxilva saerTaSoriso masStabis 
samarTlis wyaroebiT daviwyoT. 
 
1958 wels gaeros egidiT daido niu-iorkis konvencia ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebebis cnobisa da 
aRsrulebis Sesaxeb. igi gvevlineba erT-erT yvelaze warmatebul 
mravalmxriv saerTaSoriso xelSekrulebad, vinaidan ukve 47 welia 
moqmedebs da aerTianebs 140-ze met wevr-saxelmwifos. gaeros es 
konvencia gaxda saerTaSoriso savaWro arbitraJis sferoSi 
urTierTobebis mowesrigebis „centraluri samarTlebrivi 
instrumenti“47. igi erTgvarad msoflio samarTalsac ki 
warmoadgens, radgan mis normebs iTvaliswineben saarbitraJo 
sasamarTloebi yvela kontinentze48. 
 

                                                 
47 Schlosser, Recht der internationalen privaten Schiedsgerichtsbarkeit, 1989, Rz. 56 
48  Geimer, Internationales Zivilprozessrecht, 5. Auf., 2005, S. 1116 
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konvenciis erT-erT upiratesoba im garemoebaSi mdgomareobs, rom 
misi debulebebiT arsebiTad ufro uzrunvelyofilia ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebaTa aRsruleba, vidre 
saxelmwifo sasamarTloebisa saerTaSoriso doneze49. amis garda 
niu-iorkis konvenciiT ucxouri saarbitraJo sasamarTloebis 
cnoba da aRsruleba SesaZlebelia nacvalgebis principis dacvis 
gareSec, anu ise, rom es damoukidebelia ucxo qveyanaSi 
analogiuri moqmedebis ganxorcielebisgan. aseTi norma ar gvxdeba 
saxelmwifoTa umravlesobis kanonebSi ucxouri sasamarTlo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb. saqarTvelo 
niu-iorkis konvencias SeurTda 1994 wlis 31 agvistos. 
 
niu-iorkis konvenciis dadebis mizniT gamarTuli konsultaciebis 
paralelurad gaeros ekonomikurma komisiam Seqmna calke 
konvencia evropisTvis, kerZod, 1961 w. evropis Jenevis konvencia 
saerTaSoriso savaWro arbitraJis Sesaxeb. am saerTaSoriso 
xelSekrulebis mizani iyo pirvel rigSi aRmosavleT-dasavleTs 
Soris vaWrobis ganviTareba civi omis pirobebSi. Tumca es aqti 
Cveni TemisTvis imdenad arsebiTi ar aris, ramdenadac niu-iorkis 
konvencia, radgan igi uSualod ar awesrigebs ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebaTa aRsrulebasTan 
dakavSirebul urTierTobebs, mizanSewonilia, mainc vaxsenoT erTi 
garemoeba – am konvenciis gamoyenebis sferos gansazRvrisTvis 
gadamwyvetia ara saarbitraJo sasamarTlos gadawyvetileba, aramed 
saarbitraJo SeTanxmeba50. Ees SeTanxmeba unda daidos fizikuri an 
iuridiuli pirebis mier, romelTac SeTanxmebis dadebis 
momentisTvis sacxovrebeli adgili, iuridiuli misamarTi an 
Cveulebrivi adgilsamyofeli gaaCniaT sxvadasxva saxelmwifoebSi. 
Sesabamisad, cnobisa da aRsrulebis valdebuleba vrceldeba 
mxolod iseT saarbitraJo gadawyvetilebebze, romlebic am 
konvenciis safuZvelze Sedgenili saarbitraJo SeTanxmebis 
Tanaxmadaa gamotanili51. Mmiuxedavad misi dasaxelebisa, es 
konvencia ar Semoifargleba evropuli qveynebiT da Riaa yvela 
dainteresebuli saxelmwifosTvis52. 
 
im faqtma, rom 1958 wlidan ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebebis cnobisa da aRsrulebis samarTlebrivi 
regulireba msoflios saxelmwifoTa umravlesobisTvis 
saerTaSoriso doneze xdeba, ver daZlia am TemasTan 
dakavSirebuli yvela sirTule, radgan qveynebis SigniT normebi 
kvlav metad ganxvavebuli iyo erTmaneTisgan. erTaderT 
gamosavlad Canda  saarbitraJo samarTalwarmoebis normebis 
globaluri harmonizacia. 
 

                                                 
49  Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 865 
50 Sdr: Geimer, IZPR, 5. Auf., 2005, S. 1117 
51  Geimer, IZPR, 5. Auf., 2005, S. 1117. 
52  Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 917. 
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1985 wels gaerTianebuli erebis asambleam miiRo dadgenileba, 
romelic yvela wevr-saxelmwifos mouwodebs UNCITRAL-is 
(gaerTianebuli erebis organizaciis komisia saerTaSoriso 
savaWro samarTlis sakiTxebze) mier miRebuli samodelo kanonis 
mixedviT Seqmnan analogiuri Sidasaxelmwifoebrivi samarTlebrivi 
aqtebi. miuxedevad imisa, rom am aqts martooden sanimuSo funqcia 
gaaCnia da amgvarad ar warmoadgens samarTlis wyaros, am cnebis 
pirdapiri mniSvnelobiT, mis normebze dayrdnobiT mraval 
qveyanaSi miRebuli iqna kanonebi arbitraJis Sesaxeb, da igi metad 
mniSvnelovan instrumentad gvevlineba saerTaSoriso arbitraJis 
sferoSi. aqedan gamomdinare, arsebiTia misi rolic ucxouri 
saarbitraJo sasamarTloebis gadawyvetilebebis aRsrulebasTan 
mimarTebaSic. 
 
UNCITRAL-is samodelo kanonis gamocemisa da mrvali qveynis 
kanonmdeblobis mier misi debulebebis Sesislxorcebis Semdeg, 
TvalSisacemia saerTaSoriso arbitraJis rolis permanentuli 
zrda msoflio vaWrobaSi. magaliTisTvis is faqtic kmara, rom 
dasavleTis saxelmwifoebis warmomadgenlebis mier dadebul kerZo 
xasiaTis saerTaSoriso xelSekrulebebis 80%-90% iTvaliswinebs 
saarbitraJo daTqmebs53. saarbitraJo samarTalwarmoebis 
mniSvnelobis mkveTri zrda mravali mecnieris mier aRiqmeba 
rogorc globalizaciis erT-erTi damaxasiaTebeli niSani. aqedan 
gamomdinare, am faqts miiCneven „nacionaluri saxelmwifoebis 
rolis dacemis“ erT-erT gamoxatulebad54. 
 
garda amisa, arsebobs mTeli rigi saerTaSoriso 
xelSekrulebebisa saerTaSoriso arbitraJis calkeul dargebTan 
mimarTebaSi, romelTa aq CamoTvla da ganxilva mizanSewonili ar 
iqneba. 
 
rogorc zemoT ukve vaxseneT, saqarTvelo 1994 wels SeurTda niu-
iorkis konvencias, magram, samwuxarod, aman mravali wlis 
ganmavlobaSi Sesabamisi asaxva ar hpova saerTaSoriso arbitraJis 
Sesaxeb qveynis kanonmdeblobaSi55. amis naTeli dadasturebaa, rom 
2009 wlamde ver ganxorcielda ucxouri saarbitraJo 
sasamarTloebis gadawyvetilebebis srulfasovani samarTlebrivi 
regulireba.  
 
me-20 saukunis 90-ian wlebSi ganxorcielebuli samarTlebrivi 
reformebis farglebSi mimdinareobda UNCITRAL-is samodelo 
kanonze dafuZnebuli kanonproeqtis SemuSaveba, romelic saboloo 
saxiT 1996 wels iqna momzadebuli. miuxedavad amisa, CvenTvis 

                                                 
53  Rabbow-Geiss, die Vollstreckung ausländischer Schiedssprüche in Deutschland - http://www.cis-legal-
reform.org/publication/articles-reports/vollstreckung-auslaendischer-schiedssprueche-deutschland.de.html 
- Stand 28.08.05. 
54 Oscar Schachter, „The Decline of the Nation-State and its Implications for International Law“, 
Columbia Journal of Transnational Law, vol. 36, (1997/98). 
55 Sdr.: Knieper, GTZ Schriften, Länderberichte, Georgien, 1041-6. 
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ucnobi mizezebis gamo saqarTvelos parlamentma miiRo kanoni 
„kerZo arbitraJis Sesaxeb“, romelic mxolod 
Sinasaxelmwifoebrivi, erovnuli arbitraJis saqmianobas 
awesrigebda da romelic srulebiT ar uwevda angariSs da ar 
iTvaliswinebda gaeros saerTaSoriso savaWro samarTlis komisiis 
zemoT dasaxelebuli kanonis principebsa da moTxovnebs56. 
 
amgvarad, mravali wlis manZilze mTeli saerTaSoriso arbitraJi 
da, kerZod ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebaTa aRsruleba, srulyofili samarTlebrivi 
regulirebis miRma darCa da saqarTvelo mxolod imitom ar 
imyofeboda TamaSgare mdgomareobaSi samarTlis am mniSvnelovan 
institutTan mimarTebaSi, rom qveyanaSi moxda niu-iorkis 
konvenciis ratificireba. 
 
arada, saqarTvelos am periodSi uSualod nakisri hqonda 
valdebuleba yvelanairad xeli Seewyo ucxouri saarbitraJo 
gadawyvetilebebis cnobasa da aRsrulebisTvis msoflio 
standartebis Sesabamisad. magaliTad, 1996 w. saqarTvelosa da 
evrokavSirs Soris dadebuli partniorobisa da TanamSromlobis 
Sesaxeb SeTanxmebis 89-e muxlis me-2 nawili iTvaliswinebs, rom 
mxareebi „waaxaliseben im saarbitraJo wesebis gamoyenebas, 
romlebic SeimuSava gaeros saerTaSoriso savaWro samarTlis 
komisiam (UNCITRAL), da arbitraJis mimarTvas im saxelmwifos 
nebismieri centrisadmi, romelmac 1958 wlis 10 ivniss niu-iorkSi 
xeli moawera konvencias saerTaSoriso saarbitraJo 
gadawyvetilebis cnobisa da aRsrulebis Sesaxeb“.  
 
aRsaniSnavia, rom 2009 wels „arbitraJis Sesaxeb“ axali kanonis 
miRebamde, samodelo kanonze dafuZnebuli araerTi kanonproeqti 
arsebobda, da sasixaruloa, rom sabolood saqarTvelos 
umaRlesma warmomadgenlobiTma organom yuradReba miaqcia 
saerTaSoriso arbitraJis sferoSi arsebul xarvezebs da 
ganaxorciela Cveni kanonmdeblobis am dargis msoflio 
analogebTan harmonizacia. 
 
niSandoblivia, rom Cven mier ucxouri saxelmwifo sasamarTlos 
gadawyvetilebebTan mimarTebaSi ukve naxsenebi TurqmeneTis, 
bulgareTisa da TurqeTis respublikebTan ormxrivi 
xelSekrulebebi Sinaarsobrivad moicaven aseve saarbitraJo 
gadawyvetilebebsac da, Sesabamisad, isinic warmoadgenen Cvens 
TemasTan dakavSirebul qarTuli samarTlis wyaros.  
 
rac Seexeba damoukidebel saxelmwifoTa Tanamegobrobis sivrces, 
romelSic saqarTveloc moiazreboda daaxloebiT 15 wlis 
manZilze, iq moqmedebs kievis 1992 wlis SeTanxmeba sameurneo 
saqmianobasTan dakavSirebuli davebis ganxilvis wesis Sesaxeb. es 

                                                 
56T. liluaSvili, saerTaSoriso kerZo samarTali, 2000 w., gv. 166. 
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aqti adgens ucxouri sasamarTloebis gadawyvetilebebis 
aRsrulebis gamartivebul wess, da minskis zemoTdasaxelebuli 
konvenciisgan gansxvavebiT, moicavs aseve saarbitraJo 
gadawyvetilebebsac. 
 
saqarTvelo am xelSekrulebis dadebis momentisTvis ar iyo 
damoukidebel saxelmwifoTa Tanamegobrobis wevri da masSi 
gawevrianebis Semdegac ar SeurTda am xelSekrulebas. kievis 
SeTanxmeba dResdReisobiT aerTianebs 8 wevr-saxelmwifos. 

 
3. ucxouri sasamarTloebisa da saarbitraJo      
sasamarTleobis gadawyvetilebaTa aRsrulebis   
sagani 
 
a. aRsrulebas daqvemdebarebuli ucxo qveynis sasamarTlo 
gadawyvetilebebis cneba 
 
SemTxveviTi araa, rom Cvens TemaSi xSirad gvxvdeba termini 
gadawyvetileba, vinaidan igi, rogorc saqarTvelos samoqalaqo 
saproceso kodeqsidanaa cnobili, aris sasamarTlos dadgenilebis 
forma, romelic saqmes arsebiTad wyvets (243-e muxlis punqti 1). 
saqarTvelos kanonmdebloba ar awesrigebs, Tu ra saxis ucxouri 
gadawyvetilebebi SeiZleba gamocxaddes saqarTveloSi 
aRsrulebadad. amis gamo unda vixelmZRvaneloT pirvel rigSi 
evropis ganviTarebuli saxelmwifoebis gamocdilebiT... am mxriv 
upriania aqcentis gakeTeba  germaniis federaciuli respublikis 
praqtikaze, ramdenadac es saxelmwifo ara marto warmoadgens 
evropis wamyvan industriul Zalas, aramed upirvelesad imitom, 
rom saqarTvelosa da germaniis kerZo samarTals mravali 
msgavseba axasiaTebs. 
 
aRsrulebadad cxaddeba, rogorc wesi, mxolod da mxolod 
gadawyvetilebebi romlebic Sinaarsobrivad moqmedebis 
Sesrulebas Seicaven, maT aseve „mikuTvnebiTi“ gadawyvetilebebic 
SegviZlia vuwodoT. ucxouri sasamarTlo gadawyvetileba 
aucileblad mis gamomtan saxelmwifoSic aRsrulebadi unda iyos. 
aqedan gamomdinare, niSandoblivia, rom meorad saxelmwifoSi, 
Cvens SemTxvevaSi saqarTveloSi, ucxo qveynis gadawyvetilebis 
aRsasruleblad miqcevas gaaCnia ara mtkicebulebiTi funqcia, 
romelic ucxouri aRsrulebadobis qveynis SigniT ganvrcobas 
daadasturebda, aramed saproceso cvlilebis dadasturebis 
funqcia57. amis gamo ucxouri gadawyvetilebebi, romelTac 
damadasturebeli da procesualuri cvlilebebis damamtkicebeli 
funqciebi gaaCniaT, martivad rom vTqvaT, aRiarebiTi 
gadawyvetilebebi, romlebic saqmes arsebiTad ar wyveten, 
araaRsrulebadebi arian, vinaidan maT aRsrulebadi Sinaarsi ar 

                                                 
57 Geimer, IZPR, 4. Auf., Rz 3100. 
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gaaCniaT. aseTi aRiarebiTi gadawyvetilebis, ufro sworad, misi 
iuridiuli safuZvlis, sarCelis, legaluri definicia 
gaTvaliswinebulia saqarTvelos samoqalaqo saproceso kodeqsis 
180-e muxlSi: „sarCeli SeiZleba aRiZras uflebisa Tu 
samarTlebrivi urTierTobis arseboba-ararsebobis dadgenis, 
dokumentis namdvilobis aRiarebis an dokumentebis siyalbis 
dadgenis Sesaxeb, Tu mosarCeles aqvs imis iuridiuli interesi, 
rom aseTi aRiareba sasamarTlos gadawyvetilebiT moxdes“. 
 
amas garda, msoflio praqtikaSi arsebobs franguli gamoTqmis 
saxiT cnobili kidev erTi mniSvnelovani SezRudva aRsrulebadi 
gadawyvetilebebisa – exequatur sur exequatur ne vaut - ar xdeba ucxouri 
gadawyvetilebebis aRsruleba Tu isini Tavis mxriv sxva 
saxelmwifos gadawyvetilebebis aRsrulebas exeba. amgvarad, 
saerTaSoriso praqtika uaryofs ormag aRsrulebas. am farTod 
gavrcelebuli, magram, rogorc wesi, dauwereli debulebis mizezi 
imaSi mdgomareobs, rom yovelma saxelmwifom Tavad gadawyvitos, 
Tu romel ucxour gadawyvetilebebs cnobs da amiT gamoricxos 
ucxoeTidan raime miTiTebebis Sesruleba58.  
 
aseTi saxis SezRudva rom ar arsebobdes, SeiZleba sakmaod 
gauTvaliswinebeli Sedegebi migveRo. magaliTad, briuselis 
konvenciis (romelic partniori qveynebis gadawyvetilebaTa 
cnobisa da aRsrulebis gamartivebul proceduras adgens) wevr 
saxelmwifos SeeZleboda Tavisi aqtiT, romliTac igi sxva 
saxelmwifos gadawyvetilebas cnobs, amavdroulad 
daevaldebulebina konvenciis yvela danarCeni monawilec, 
eRiarebinaT es gadawyvetileba59. 
 
amitom, vinaidan ormagi aRsrulebis SemTxvevaSi ucxouri 
saaRsrulebo gadawyvetileba adgens mis aRsrulebadobas mxolod 
aqtis gamomcemi ucxo saxelmwifos teritoriaze, es 
gadawyvetileba TavisTavad ver asrulebs ucxouri aqtis 
cnobisTvis saWiro winapirobebs60. vrceldeba Tu ara ormagi 
aRsrulebis akrZalva iseT ucxour gadawyvetilebebze, romlebic 
Tavis mxriv ara sxva saxelmwifos, aramed ucxouri saarbitraJo 
sasamarTlos gadawyvetilebebs acxadeben aRsrulebadad, qvemoT 
ufro detalurad ganvixilavT. 
 
Teoriulad saerTaSoriso praqtika uSvebs aseve Sesabamisi 
ucxouri saxelmwifo aqtebis saaRsrulebo danarTebis61, ucxouri 
notariusebis saaRsrulebo dokumentebisa da aRsrulebadi 
saproceso morigebebis aRsrulebadad gamocxadebas. ucxouri 
yadaRebisa da sxva saxis sarCelis uzrunvelyofis RonisZiebebis 

                                                 
58 Kegel, Exequatur sur exequatur ne vaut, Muenchen, 1986, S. 383. 
59 Kegel, Exequatur sur exequatur ne vaut, Muenchen, 1986, S. 391 
60 Martiny, Internationales Zivilverfahrensrecht, 1984, III, 1 
61 OLGZ 1917, 323 
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aRsrulebadad gamocxadeba TavisTavad dasaSvebi ar aris62, magram 
amis SesaZleblobas SeiZleba iTvaliswinebdnen 
saxelmwifoTaSorisi xelSekrulebebi. 
 
ramdenadac aRsrulebadad gamocxadeba, rogorc ukve aRvniSneT,  
ucxouri gadawyvetilebisTvis Sidasaxelmwifoebrivi iuridiuli 
Zalis miniWebaa, SegviZlia ganvsazRvroT aRsrulebadad 
gamocxadebis samarTalwarmoebis davis sagani. es aris ara 
ucxouri gadawyvetilebis safuZveli anu materialur- 
samarTlebrivi dava, aramed kreditorisagan ucxouri 
gadawyvetilebisTvis Sidasaxelmwifoebrivi aRsrulebadobis 
miniWebis moTxovna63. es sakmaod axali midgomaa Cveni Temis davis 
sagnis gansazRvris saqmeSi, radgan magaliTad, germaniis 
samoqalaqo saproceso kodeqsis pirvel gamocemaSi 
gaTvaliswinebuli iyo e.w. actio iudicati-is principi, anu procesis 
davis sagani iyo ucxo qveynis gadawyvetilebaSi dadgenili 
movalis Sesrulebis valdebuleba. 
 
unda aRiniSnos, rom es koncefcia dResac moqmedebs mTel rig 
qveynebSi; magaliTad, inglisSi aseTi viTarebaa action upon judgement-
is dros64. es koncefcia gulisxmobs ucxo qveynis sasamarTlo 
gadawyvetilebis cnobasa da aRsrulebadad gamocxadebas sarCelis 
safuZvelze. ucxo qveynis sasamarTlo gadawyvetileba miiCneva 
rogorc movalis „samarTlebrivi valdebuleba“ („legal obligation“), 
romelic kreditoris mier unda iyos aRsrulebuli inglisSi 
„davalianebis gadaxdis sarCelis“ („action of debt“) safuZvelze65. 
niSandoblivia, rom action upon judgement ar gulisxmobs revision au fond-
is principis darRvevas, radgan ar xdeba ucxo qveynis sasamarTlo 
gadawyvetilebis Sinaarsobrivi da samarTlebrivi gadamowmeba. 
 
aRsaniSnavia, rom qarTuli terminologia Sinaarsobrivad ar 
Seesabameba sxva enebis umravlesobaSi arsebul „sasamarTlo 
gadawyvetilebis“ cnebas. magaliTad, germanulSi, rusulSi da sxv., 
gadawyvetilebis qveS (pirdapiri Targmnisas) moiazreba erTgvari 
krebiTi sityva, romelic sasamarTlo ganxilvis ramdenime 
produqts moicavs. amisda sapirispirod, saqarTvelos samoqalaqo 
saproceso kodeqsis 243-e muxli adgens, rom gadawyvetileba aris 
pirveli instanciis sasamarTlos dagenilebis forma. aqedan 
gamomdinareobs, rom dadgenileba yvela saxis sasamarTlo aqtebis 
krebiTi cnebas warmoadgens. igive gamomdinareobs ganCinebis 
legaluri definiciidanac, romelic mocemulia amave kodeqsis 284-
e muxlSi. magram sul sxva sakiTxia, Tu rogor unda moviazroT 

                                                 
62 OLG Stuttgart IPRspr. 1982/175 
63 Geimer, IZPR, 4. Auf., Rz 3105 
64 Martiny, Rz 1582 
65 z. gabisonia, qarTuli saerTaSoriso kerZo samarTali, Tbilisi, 2006 w, gv. 
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gadawyvetileba ucxour sasamarTlo aqtebTan mimarTebaSi. gana 
mxolod gadawyvetilebebi (maTi qarTuli ganmartebiT) 
eqvemdebareba aRsrulebas? rogorc zemoT vaxseneT, es yovelTvis 
ase ar aris, da ara mxolod TeoriaSi. amaSi kidev ara erTxel 
davrwmundebiT, radgan mTel rig saerTaSoriso xelSekrulebebSi, 
magaliTad, saqarTvelosa da azerbaijanis respublikas Soris 
samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 
samarTlebrivi daxmarebisa da samarTlebriv urTierTobaTa 
Sesaxeb 1996 w. xelSekrulebis 42-e muxli pirdapir xazs usvams, 
rom cnobasa da aRsrulebas eqvemdebareba sasamarTlo 
gadawyvetilebebi. iqvea ganmartebuli, Tu ra moiazreba 
gadawyvetilebis qveS am konkretuli xelSekrulebiT: 
1) gadawyvetilebebi samoqalaqo da saojaxo saqmeebze; 
2) sasamarTlo wesiT damtkicebuli mxareTa morigeba; 
3) ganaCeni im nawilSi, romelic exeba danaSauliT miyenebuli 
zianis anazRaurebas; 
4) saalimento valdebulebisa da mamobis dadgenis Sesaxeb 
dokumentebi; 
5) saaRsrulebo warweris mqone dokumentebi; 
6) gadawyvetilebebi sasamarTlo xarjebis gadaxdevinebis Sesaxeb. 
 
rogorc vxedavT, am SemTxvevaSi saqarTvelos samoqalaqo 
saproceso kodeqsis mier mocemuli gadawyvetilebis cneba ar 
emTxveva zemoT dasaxelebuli saerTaSoriso xelSekrulebiT 
gaTvaliswinebul analogs da ufro viwro gagebiT aris 
warmodgenili. 
 
aqedan gamomdinare, Cemi azriT, Cvens konkretul TemasTan 
mimarTebaSi ufro mizanSewonilia termin „gadawyvetilebis“ da 
ara „dadgenilebis“ xmareba, raTa Tavidan aviciloT leqsikuri 
uzustobebi.  
 
magram rogori mniSvnelobiT unda iqnas gagebuli ucxouri 
sasamarTlo gadawyvetileba raime konkretuli saerTaSoriso 
xelSekrulebis ararsebobis pirobebSi? Cven xom ukve viciT, rom 
saqarTvelo ar aris ucxouri sasamarTlo gadawyvetilebebis 
cnobisa da aRsrulebis sferoSi romelime mniSvnelovani 
mravalmxrivi saerTaSoriso xelSekrulebis monawile, xolo 
ormxrivi xelSekrulebebis ricxvi metad mcirea. qarTul 
samarTalSi ar moipoveba ucxo qveynis sasamarTlo 
gadawyvetilebis ganmarteba. damoukidebeli saqarTvelos 
sasamarTlo praqtikasac jer ar gamoumuSavebia ucxo qveynis 
sasamarTlo gadawyvetilebis is definicia, rac nagulisxmevia 
uSualod kanonSi „saerTaSoriso kerZo samarTlis Sesaxeb’. 
maSasadame, sazRvargareTis gamocdilebaze yuradRebis 
gamaxvilebis garda sxva araferi dagvrCenia. 
 
germaniis samoqalaqo saproceso kodeqsi adgens, rom: „iZulebiTi 
aRsrulebis warmoeba SesaZlebelia sabolooo 
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gadawyvetilebebidan, romlebic kanonier ZalaSi arian Sesulni an 
droebiT aRsrulebadebi arian“. arc germaniis kanonmdebloba 
icnobs ucxo qveynis sasamarTlo gadawyvetilebis normatiulad 
dadgenil cnebas. amitom dakonkretebas axdens sasamarTlo 
praqtika: „gadawyvetileba ucxouri sasamarTlo aqtebis 
SemTxvevaSi aris nebismieri sasamarTlo gadawyvetileba, romelic 
kanonier ZalaSi aris Sesuli da romelmac mxareebs Soris dava 
gadawyvita ise, rom procesis msvlelobisas daculi iyo 
sasamarTlo mosmenis (rechtliches Gehoer) principi66“. aSkaraa, rom 
germanuli sasamarTlo praqtika aqcents akeTebs ucxouri 
sasamarTlo gadawyvetilebis namdvilobasa da kanonier Zalaze.  
paralelurad arsebobs koncefcia, romelic ucxour sasamarTlo 
gadawyvetilebad miiCnevs iseT aqts, romlis saxelSekrulebo 
regulirebaSic konkretul saxelmwifos (am SemTxvevaSi Tamamad 
SegviZlia vTqvaT,_ saqarTvelo) monawileoba ara aqvs miRebuli67. 
 
aseve aRsaniSnavia, rom cnobisas savaldebuloa saboloo, saqmis 
arsebiTi gadawyvetilebis Semcveli68 aqtis arseboba, miuxedavad 
misi dasaxelebisa69. aqedan gamomdinare, ucxouri winaswari anu 
Sualeduri gadawyvetilebebi ar eqvemdebareba cnobas. ukve vnaxeT, 
rom ucxo qveynis sasamarTlo gadawyvetilebis cnobisTvis 
saWiroa misi kanonier ZalaSi Sesvla am aqtis gamomcemi 
saxelmwifos kanonmdeblobis Sesabamisad, amdenad SegviZlia kidev 
erTi niSan-Tvisebis dasaxeleba, romelic aucilebelia 
cnobisTvis. kerZod, gadawyvetilebis gasaCivrebisTvis dawesebuli 
vadis gasvla (bunebrivia, aq kvlav igulisxmeba pirveladi qveynis 
mier dadgenili vadebi). 
 
Tu ganxilul faqts SevajamebT, mivalT dasakvnamde, rom 
SesaZlebelia ucxouri valis gadaxdevinebis Sesaxeb ganCinebis 
cnobac. 
 
sainteresoa aseve, Tu ras moiazreben ucxouri gadawyvetilebis 
qveS briuselis konvencia da evrokavSiris sabWos dadgenileba 
44/2001. es ukanaskneli iZleva ucxouri gadawyvetilebis 
definicias: „gadawyvetileba am konvenciis gagebiT aris nebismieri 
wevr-saxelmwifos sasamarTlos mier gamocemuli aqti, miuxedavad 
misi dasaxelebisa, iqneba es ganCineba, dadgenileba, gadaxdis 
brZaneba an saaRsrulebo furceli, sasamarTlos muSakis 
Rirebulebis Sefasebis gadawyvetilebis CaTvliT.“ 
 
ucxo qveynis gadawyvetilebis briuselis konvenciiT an zemoT 
dasaxelebuli evrokavSiris sabWos dadgenilebis mixedviT 
cnobasTan mimarTebaSi aucilebelia samoqalaqo an samewarmeo 
saqmis arsebobac, rac niSnavs, rom registraciasTan dakavSirebul 

                                                 
66 BGHZ 20, S. 239.  
67 Sdr.: Gottwald, S. 608. 
68 Geimer, Anerkennung auslaendischer Entscheidungen, Koeln, 1996, S. 97. 
69 Kropholler, Internationales Privatrecht, 4. Auflage, S. 618. 
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konkretul saqmeebze, romlebic administraciuli samarTlis 
sferos SeiZleba mivakuTnoT, saWiroa gansakuTrebuli normebis 
gamoyeneba70. 
 
problemebi SeiZleba imalebodes termin „sasamarTlos“ ukanac, 
vinaidan zogierT saxelmwifoSi sasamarTlo xelisuflebis da 
kerZod sasamarTlos cneba mTlianad ar emTxveva CvenSi arsebul 
koncefcias. ucxoeli samarTalmcodneebi ganmartaven 
sasamarTlos, rogorc damoukidebel organos, romelic aravis 
miTiTebebs ar asrulebs da samarTalwarmoebas sasamarTlo 
mosmenis principis dacviT axorcielebs71. 
 
 
b. ucxouri saarbitraJo sasamarTloebis gadawyvetilebebi 
 
aa) Sida da ucxouri saarbitraJo gadawyvetilebebi 
 
sanam CvenSi moqmedi kanonmdeblobis ganxilvas SevudgebodeT, 
upriani iqneboda yuradReba gagvemaxvilebina im sakiTxze, Tu ra 
moiazreba ucxouri saarbitraJo gadawyvetilebis qveS.  
 
mravali wlis ganmavlobaSi sazRvargareTis samarTalmcodneobaSi 
ar arsebobda erTiani azri imis Sesaxeb, Tu ra niSan-Tvisebebi 
unda axasiaTebdes ucxour saarbitraJo gadawyvetilebas, ra aris 
nacionaluri saarbitraJo gadawyvetilebisgan misi gamijvnis 
kriteriumi. evropis ramdenime saxelmwifoSi drois xangrZlivi 
periodis ganmavlobaSi gabatonebuli iyo e.w. saproceso Teoria. 
misi Sinaarsi imaSi mdgomareobs, rom ama Tu im saxelmwifosadmi 
saarbitraJo gadawyvetilebis mikuTvneba xdeba saarbitraJo 
ganxilvaSi gamoyenebuli samarTlis mixedviT72. am Teoriis 
Tanaxmad, Tu, magaliTad, saqarTveloSi, qarTveli saarbitraJo 
mosamarTleebi saqmes ganixilavdnen inglisuri samarTlis 
mixedviT, maSin am procesis Sedegad miRebuli saarbitraJo 
gadawyvetileba saqarTveloSi  unda CaiTvalos ucxour aqtad. 
Sesabamisad, qarTuli samarTlis mixedviT Catarebuli procesi da 
Sesabamisi saarbitraJo gadawyvetileba misi geografiuli 
mdebareobisgan damoukideblad, saproceso Teoriis Tanaxmad 
warmoadgens nacionalur saarbitraJo gadawyvetilebas73. 
 
amisda sapirispirod, msoflios saxelmwifoTa umravlesobaSi 
zemoxsenebuli sakiTxi wydeboda e.w. adgilmdebareobis Teoriis 
mixedviT. rogorc saxelwodebidan Cans, am koncefciis Tanaxmad 
saarbitraJo gadawyvetilebis saxelmwifoebrivi kuTnvnileba 
ganisazRvreba saarbitraJo sasamarTlos geografiuli 
mdebareobiT anu procesis Catarebis adgiliT. Tumca xangrZlivi 

                                                 
70 H.-J. Schramm, III, Pkt. 2. 
71 Sdr.: Gottwald, S. 609. 
72 Sdr.: Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 901. 
73 Sdr.: Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 901. 
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periodis ganmavlobaSi adgilmdebareobis Teoriis mimdevar 
saxelmwifoebs Sorisac arsebobda azrTa sxvadasxvaoba im 
sakiTxTan mimarTebaSi, Tu rogor unda dadgindes saarbitraJo 
sasamarTlos adgilmdebareoba74. magaliTad, SveicariaSi amis 
dadgena xdeboda mxareTa nebiT formalurad daTqmuli adgilis 
mixedviT, xolo safrangeTSi gadamwyvetia adgili, sadac 
saarbitraJo procesis ZiriTadi saproceso moqmedebebi Catarda75. 
es Teoria, praqtikuli TvalsazrisiT, ufro xelsayreli gamodga 
da nel-nela damkvidrda msofliios masStabiTac. germaniis 
federaciulma respublikamac, romelic didi xnis manzilze iyo 
saproceso Teoriis mimdevari, 1996 wlis saarbitraJo samarTlis 
reformiT Secvala Tavisi midgoma da adgilmdebareobis koncefcia 
daamkvidra. amis mizezi upirvelesad saerTaSoriso savaWro 
arbitraJis Sesaxeb gaeros samodelo kanonSi mdgomareobs, 
romelic calsaxad adgilmdebareobis Teorias emyareba. 
maSasadame, im saxelmwifoebmac, romlebic saarbitraJo 
gadawyvetilebis kuTvnilebas saproceso koncefciis mixedviT 
axdendnen, miiRes ra gaeros samodelo kanonze dafuZnebuli 
normatiuli aqtebi, avtomaturad mxari dauWires adilmdebareobis 
doqtrinas. 
 
aqedan gamomdinare, am ori koncefciis momxreebs Soris davam azri 
dakarga da adgilmdebareobis Teoriis gamoyenebiT dResdReisobiT 
TviT mxareebi gansazRvraven aris Tu ara saarbitraJo 
gadawyvetileba romelime konkretul saxelmwifosTan mimarTebaSi 
ucxouri Tu nacionaluri. 
 
saarbitraJo gadawyvetilebebis gansxvavebas saxelmwifo 
kuTvnilebis mixedviT sakmaod didi praqtikuli mniSvnelobac 
gaaCnia. bevr qveyanaSi ucxouri saarbitraJo gadawyvetilebebis 
cnobisa da, Sesabamisad, aRsrulebisTvis ufro xelsayreli 
pirobebia Seqmnili, vidre nacionalurebisTvis. magaliTad, 
germaniaSi, qveynis sajaro wesrigTan Seusabamobis gamo Sida 
saarbitraJo gadawyvetilebebis mimarT arsebuli moTxovnebi ufro 
maRalia76. germaniis uzenaesi sasamarTlo, sasamarTlos 
miukerZoeblobis principis darRvevis ganxilvisas inglisuri 
samarTlis gamoyenebasTan mimarTebaSi, mivida daskvnamde, rom am 
SemTxvevaSi zemoT xsenebuli principis dacvis sajaro interess 
„naklebi wona gaaCnda“, vidre germanuli saarbitraJo sasamarTlos 
gadawyvetilebis cnobis dros77. 
 
vinaidan im davebTan mimarTebaSi, romelTa ganxilvac 2010 wlamde 
daiwyo, jer kidev moqmedebs „kerZo arbitraJis Sesaxeb“ kanonis 

                                                 
74 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 131. 
75 E. Bucher, die internationale Schiedsgerichtsbarkeit in der Schweiz, Bd. 1/II, 1988, S. 122. 
 
76 Sdr.: Geimer,  IZPR, 5. Auf., 2005, S. 1136. 
77 Sdr.: BGHZ 98, 70. 
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debulebebi, mas aqtualoba bolomde ar daukargavs, amgvarad am 
naSromsi savsebiT mizanSewonilia misi normebis gaSuqeba. 
naxsenebi normatiuli aqtis umTavresi nakli is iyo, rom igi ar 
ganasxvavebda nacionalur anu qveynis Sida saarbitraJo da 
ucxour anu saerTaSoriso saarbitraJo gadawyvetilebebs. aSkaraa, 
rom ucxour saarbitraJo gadawyvetilebebTan mimarTebaSi am 
kanonis normebis gamoyeneba ver moxdeba maTi Sinaarsis gamo78. 
saqmeSi imaSia, rom am normatiul aqtSi ucxouri saabitraJo 
gadawyvetilebebi saerTod araa naxsenebi. erTi SexedviT, SeiZleba 
vivaraudoT, rom kanonSi mowesrigebulia zogadad yvela saxis 
saarbitraJo gadawyvetileba da amitom nacionalur da ucxour 
saarbitraJo gadawyvetilebebze erTi da igive samarTlebrivi 
reJimi vrceldeba. magram es ase ar aris da amaSi Cven qvemoT 
davrwmundebiT. 
 
„kerZo arbitraJis Sesaxeb“ kanonis 42-e muxlis Tnaxmad 
saarbitraJo gadawyvetileba, romelic nebayoflobiT ar iqna 
Sesrulebuli, aRsruldeba iZulebiT, saarbitraJo 
gadawyvetilebis ZalaSi Sesvlis Sesaxeb arbitraJis Tavmjdomaris 
mier gacemuli saaRsrulebo warweris safuZvelze. amrigad 
iZulebiTi aRsrulebis gansaxorcieleblad praqtikulad saWiro 
ar aris saxelmwifos sasamarTlo xelisuflebis monawileoba. 
bunebrivia, rom es situacia aranairad ar SeiZleba iyos 
damakmayofilebeli da ucxouri saarbitraJo gadawyvetilebis 
aRsrulebadad gamocxadebis winapirobebi mocemuli ar aris79. 
 
logikurad rom vimsjeloT, Zneli warmosadgenia, rom 
saqarTvelom ucxouri saarbitraJo sasamarTloebis 
gadawyvetilebebis aRsrulebadad gamocxadebis Tavis suverenul 
uflebaze nebayoflobiT Tqva uari. bunebrivia, rom am faqts 
mxolod saxelmwifos mier misi uflebamosilebis ignorirebasTan 
dakavSirebuli Teoriuli datvirTva ar gaaCnia da am kanonis 
mixedviT ucxour saarbitraJo sasamarTloebis gadawyvetilebebis 
aRsrulebas praqtikuladac metad seriozuli Sedegebi SeiZleba 
moyves. es dauSvebelia, pirvel rigSi imitom, rom qarTuli 
saxelmwifo sasamarTlos mier minimaluri kontrolis 
ganxorcielebis gareSe SesaZlebeli xdeba saqarTvelos 
teritoriaze iseTi aqtis aRsruleba, romelic pirdapir 
ewinaaRmdegeba qveynis sajaro wesrigs. amgvarad, miuxedavad 
saqarTvelos ekonomikuri CamorCenilobisa da CvenSi arbitraJis 
institutis sisustisa, rasac saarbitraJo daTqmis Semcveli 
garigebebis SedarebiT mcire ricxvi mowmobs, am sferoSi axali 
kanonis amoqmedebamde arsebuli samarTlebrivi  mdgomareoba 
sruliad aradamakmayofilebelia. 
 

                                                 
78 Sdr.: Knieper, GTZ Schriften, Länderberichte, Georgien, 1041-6. 
79 Sdr.: Knieper, GTZ Schriften, Länderberichte, Georgien, 1041-6. 
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zemoT xsenebuli faqti, Tumca arapirdapir, magram mainc 
gviCvenebs, rom kanoni „kerZo arbitraJis Sesaxeb“ ar awesrigebs 
ucxouri saarbitraJo sasamarTloebis gadawyvetilebebidan 
warmoSobil urTierTobebs. amas aseve adasturebs saqarTvelos 
parlamentis iuridiuli sammarTvelos zepiri cnobac, romelic 
jer kidev 1998 wels iqna gacemuli80. igi xazs usvams, rom 
zemoxsenebuli kanonis normebi aRsrulebadad gamocxadebis 
Sesaxeb ar unda gavrceldes saerTaSoriso saarbitraJo 
gadawyvetilebebze. 
 
cxadia, rom samarTlebrivad aramavaldebulebeli zepiri cnoba 
sakmarisi ar aris, rom naTeli mohfinos axali kanonis miRebamde 
periodSi ucxouri saarbitraJo gadawyvetilebebis aRsrulebadad 
gamocxadebis sakiTxs, magram adasturebs rom es normatiuli aqti 
ar aregulirebda ucxouri saarbitraJo gadawyvetilebebis 
saqarTveloSi cnobisa da aRsrulebis samarTlebriv reJims.  
 
 
bb) saerTaSoriso saarbitraJo gadawyvetilebebi 
 
zemoT Cven ucxouri da saerTaSoriso saarbitraJo 
gadawyvetilebebi erTmaneTis sinonimebad vixmareT. magram 
arsebobs saxelmwifoebi, sadac es ori cneba gamijnulia. 
sazRvargareTis rig  qveynebSi Cveuli terminebi _ „Sida da 
ucxouri saarbitraJo gadawyvetilebebi“ naklebad ixmareba da 
farTod gamoiyeneba samarTlebrivi kategoriebi _ „Sida da 
saerTaSoriso saarbitraJo gadawyvetilebebi“81. magaliTad, 
SveicariaSi saerTaSoriso saarbitraJo gadawyvetileba saxezea 
maSin, rodesac saqme ganixila saarbitraJo sasamarTlom 
Sveicariis teritoriaze da mxareTagan erT-erTs mainc Tavisi 
sacxovrebeli adgili, iuridiuli misamarTi an Cveulebrivi 
adgilsamyofeli Sveicariis konfederaciis farglebs gareT  
aqvs82. terminologiuri gansxvaveba igrZnoba saerTaSoriso 
xelSekrulebebSic. magaliTad, niu-iorkis konvencia, rogorc amas 
naTlad vxedavT misi dasaxelebidan, awesrigebs ucxour 
saarbitraJo gadawyvetilebebTan dakavSirebul urTierTobebs, 
xolo gaeros modeluri kanoni ki vrceldeba mxolod da mxolod 
saerTaSoriso saarbitraJo SeTanxmebebze. 
 
saintereso isaa, rom cnobisa da aRsrulebisas saerTaSoriso 
saarbitraJo gadawyvetilebebis mimarT nawilobriv igive 
samarTlebrivi reJimi gamoiyeneba rogoric ucxour saarbitraJo 
gadawyvetilebebTan damokidebulebaSi. safrangeTSi gamotanili 
saerTaSoriso saarbitraJo gadawyvetilebebi aseve eqvemdebareba 

                                                 
80 Sdr.: Knieper, GTZ Schriften, Länderberichte, Georgien, 1041-6. 
81 Sdr.: Geimer, IZPR, 5. Auf., 2005, S. 1137. 
82 Geimer, IZPR, 5. Auf., 2005, S. 1137. 
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cnobasa da aRsrulebadad gamocxadebas, raTa maT iuridiuli 
Zala SeiZinon am saxelmwifoSi83.  
 
msgavsi midgomaa amerikis SeerTebul StatebSic. iq saarbitraJo 
gadawyvetileba ar miiCneva gaeros niu-iorkis konvenciis normebis 
mixedviT gansjadad (anu ucxour saarbitraJo gadawyvetilebad), 
Tu savaWro davaSi mxolod aSS-s moqalaqeebi monawileoben da 
saqmis masalebiT ar mtkicdeba misi uSualo damokidebuleba ucxo 
saxelmwifos mimarT84. 
 
aq saxezea adgilmdebareobis principis erTgvari SezRudva, radgan 
miuxedavad imisa, rom saarbitraJo gadawyvetileba gamotanilia 
imave qveyanaSi, mainc aucilebelia cnobisa da aRsrulebadad 
gamocxadebis procedura. amrigad, saerTaSoriso saarbitraJo 
gadawyvetileba erTgvar Sualedur cnebad gvevlineba nacionalur 
da ucxour saarbitraJo gadawyvetilebebs Soris, radgan 
gulisxmobs rogorc Sidasaxelmwifoebrivi, ise sazRvargareTuli 
elemntis monawileobas. cnobisa da aRsrulebis stadiaze 
saerTaSoriso saarbitraJo gadawyvetilebebis samarTlebrivad 
gaTanabreba imave xasiaTis ucxour aqtebTan ar niSnavs maT srul 
denacionalizacias85. 
 
aqedan gamomdinare UNCITRAL-is samodelo kanonis normebis 
mixedviT gamotanili saerTaSoriso saarbitraJo 
gadawyvetilebebic cnobasa da aRsrulebadad gamocxadebas 
eqvemdebareba. es movlena rigi specialistebis mier uaryofiT da 
regresul nabijad fasdeba86, radgan im saarbitraJo 
gadawyvetilebebis wre, romlebic cnobas eqvemdebareba ufro 
farToa, vidre am aqtis gamocemamde. Tu adre mxolod ucxouri 
saarbitraJo gadawyvetilebebi saWiroebdnen cnobas, 
dResdReisobiT safrangeTis samoqalaqo saproceso kodeqsis me-6 
nawili samodelo kanonis normebis Sesabamisad iTxovs, rom 
safrangeTis teritoriaze gamotanili saerTaSoriso saarbitraJo 
gadawyvetilebebi cnobis proceduras daeqvamdebaron, raTa am 
qveyanaSi samarTlebrivi Sedegebi gamoiwvion87. 
 
miuxedavad imisa, rom evropis saxelmwifoTa umravlesobisTvis 
ucxoa Sida da saerTaSoriso saarbitraJo gadawyvetilebebad 

                                                 
83 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 131. 
84 Sdr.: Court of Appeals, Second Circuit, 17.06.1983, Bergessen v. Joseph Mueller Corp., 710 F. 2d 
928, 932.  
85 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 132. 
86 Sdr.: U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 
1991, S. 132. 
87 Sdr.: Calavros, das UNCITRAL – Modellgesetz  über die internationale 
Handelsschiedsgerichtsbarkeit, 1988,  S. 173. 
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dayofa, mas SeuZlia garkveuli damatebis rolis Sesruleba88, 
magaliTad, safrangeTi da Sveicaria, iyeneben ra saerTaSoriso 
saarbitraJo gadawyvetilebis cnebas, aseve inarCuneben tradiciul 
gansxvavebas Sida da ucxour saarbitraJo gadawyvetilebebs 
Soris89. 
 
rogorc ukve araerTxel vaxseneT, 2010 wlamde moqmedi qarTuli 
ar icnobda saarbitraJo gadawyvetilebebis diferenciacias maTi 
saxelmwifo kuTvnilebis mixedviT. sabednierod sxva mdgomareobaa 
am mxriv axal kanonSi „arbitraJis Sesaxeb“, romlis debulebebi 
bevrad axloa saerTaSoriso standartebTan. vgoneb, 
interesmoklebuli ar unda iyos dRes ZalaSi myofi da 2010 
wlidan moqmedi kanonebis paralelurad, 2004 wlis kanonproeqtis 
zogierTi aspeqtis mimoxilvac. 
 
magaliTad, niSandoblivia, rom es kanonproeqti ar ganasxvavebda 
saerTaSoriso da ucxour saarbitraJo gadawyvetilebebs, Tumca 
arsebiTad msgavs normebs awesebda Sida da ucxouri saarbitraJo 
gadawyvetilebebis cnobisa da aRsrulebisTvis. kanonproeqtSi 
araerTxel gvxvdeboda Semdegi sityvaTawyoba: „...im qveynis 
miuxedavad, sadac  gamotanili iqna saarbitraJo gadawyvetileba“. 
 
arc axali kanoni ar ganasxvavebs saerTaSoriso da ucxour 
saarbitraJo gadawyvetilebebs. igi am sityvis pirdapiri 
mniSvnelobiT ar icnobs am cnebaTagan arc erTs. 2009 wlis kanoni 
konkretuli sakiTxebidan gamomdinare mijnavs „saqarTveloSi 
gamotanil saarbitraJo gadawyvetilebebs“ axali samarTlebrivi 
kategoriisgan: „im qveynis miuxedavad, sadac gamotanili iqna 
saarbitraJo gadawyvetileba“. Sesabamisad, „arbitraJis Sesaxeb“ 
kanoni uars ambobs saqarTvelos farglebs gareT gamotanili 
saarbitraJo gadawyvetilebebis calke regulirebaze da maTi 
cnobisa da AaRsrulebis sakiTxebs Sida saarbitraJo 
gadawyvetilebebTan erTad awesrigebs. 
 
rTuli sakiTxia, saWiroa Tu ara „arbitraJis Sesaxeb“ kanonis 
teqstSi saerTaSoriso da ucxour saarbitraJo gadawyvetilebebs 
Soris gansxvavebis dafiqsireba. Cemi azriT, es SeiZleba zedmetic 
ki iyos, radgan saqarTvelos farglebs gareT gamotanili 
saarbitraJo gadawyvetilebebis aRsrulebadad gamocxadebiT 
qarTvel mosamarTleebs  kanoniT sruliad axali amocana 
daekisrebaT. amitom am sakiTxis gadaWarbebulma samarTlebrivma 
reglamentaciam, romelsac metwilad Teoriuli datvirTva gaaCnia, 
SeiZleba am sferoSi gamoucdel qarTvel mosamarTleebs 
damatebiTi sirTuleebi Seuqmnas. „arbitraJis Sesaxeb“ kanonis 
progresul niSan-Tvisebad SeiZleba miviCnioT is garemoeba, rom 
igi identur samarTlebriv reJims awesebs rogorc qarTuli ise 

                                                 
88 Sdr.: Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 
1991, S. 46. 
89 Geimer, IZPR, 5. Auf., 2005, S. 1137. 
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saqarTvelos farglebs gareT gamotanili saarbitraJo 
gadawyvetilebebisTvis.  
 
amrigad, axlma kanonma „arbitraJis Sesaxeb“ uari Tqva 
saarbitraJo gadawyvetilebis gamotanis adgilis dakonkretebaze, 
rac Cvens SemTxvevaSi gamarTlebulia, radgan praqtikuli 
TvalsazrisiT, ar arsebobs mniSvnelovani gansxvavebebi 
saarbitraJo gadawyvetilebebis samarTlebrivi regulirebis 
sakiTxSi maTi saxelmwifoebrivi kuTvnilebis niSniT. 
 
 

4. organoebi, romlebic axorcieleben ucxo 
qveynis sasamarTlo gadawyvetilebebisa da 
ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad  gamocxadebas 
 
        a. ucxouri sasamarTlo gadawyvetilebebi 
 
ucxouri saxelmwifo sasamarTloebis gadawyvetilebebis cnobas 
da aRsrulebadad gamocxadebas axorcielebs saqarTvelos 
uzenaesi sasamarTlo. es pirdapiraa gansazRvruli saqarTvelos 
1998 wlis kanonSi „saerTaSoriso kerZo samarTlis Sesaxeb“, 
kerZod, mis 68-e muxlis me-5 punqtSi. uzenaesi sasamarTlos qveS am 
SemTxvevaSi igulisxmeba am sasamarTlos samoqalaqo, samewarmeo 
da gakotrebis saqmeTa palata. 
 
amrigad, saqarTveloSi ucxouri sasamarTlo gadawyvetilebebi 
ganixileba sasamarTlo xelisuflebis umaRlesi instanciis mier. 
amave dros es xdeba pirveli instanciis wesiT. 
 
sainteresoa imis mizezebis garkveva, Tu ratom mainca da mainc 
uzenaesi sasamarTlos zemoxsenebuli palataa uflebamosili cnos 
da aRsrulebadad gamoacxados amgvari ucxouri aqtebi. erTi 
SexedviT, es ar unda iyos mizanSewonili, radgan samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palata saqmeebs ZiriTadad 
sakasacio wesiT ganixilavs. palatis es kompetencia arc saqmis 
mometebuli sirTuliT unda iyos gamowveuli, vinaidan 
aRsrulebadad gamocxadeba da cnoba, rogorc wesi, metad 
martivad xorcieldeba. amis mizezi, pirvel rigSi, isaa, rom ar 
xdeba ucxouri sasamarTlo gadawyvetilebis saqmis garemoebebis 
sruli gadamowmeba, aramed kontroldeba mxolod calkeuli 
aspeqtebi, rasac qvemoT detalurad ganvixilavT. 
 
pirvel rigSi aRsaniSnavia, rom saqarTvelos sasamarTlo 
xelisuflebaSi gansjadobis aseTi ganawileba savaraudod 
gamowveulia aRsrulebis Sesaxeb Suamdgomlobebis SedarebiT 
mcire raodenobiT, rac migvaniSnebs, rom saqarTvelo aris 
saerTaSoriso ekonomikuri da, Sesabamisad, samarTlebrivi 
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mimoqcevis autsaideri. Sesabamisad, am funqciis dakisrebiT ar 
xdeba uzenaesi sasamarTlos mosamarTleebis mometebuli 
datvirTva, radgan evropis nebismier ganviTarebul qveyanaSi 
umaRles sasamarTlo instancias rom hqonoda igive kompetencia, 
mosamarTleebs sakmaod gauWirdebodaT sxva amocanebis saTanado 
ganxorcieleba, vinaidan, erTi mxriv, mravali amgvari 
Suamdgomloba Semovidoda da, meore mxriv, SezRudulia umaRlesi 
sasamarTloebis mosamarTleTa ricxvi. 
 
aseve niSandoblivia, rom ufro dabali instanciebis 
mosamarTleebs ar gaaCniaT gamocdileba saerTaSoriso kerZo 
samarTlebrivi davebis ganxilvisa. teqnikuri aRWurvis 
TvalsazrisiTac (kompiuteruli teqnika, iuridiuli biblioTeka, 
ucxo enebis floba, dokumentebis Targmna da a.S.), rac metad 
mniSvnelovania amgvari saqmeebis ganxilvisas, saqarTvelos uzenaes 
sasamarTlos ufro damakmayofilebeli baza gaaCnia, vidre sxva 
sasamarTloebs. 
 
meore mxriv, uzenaesi sasamarTlos gansakuTrebul kompetencias, 
sul cota Teoriuli TvalsazrisiT mainc, mniSvnelovani 
naklovanebebi gaaCnia. is faqti, rom igi aris umaRlesi 
sasamarTlo instancia, gamoricxavs ucxouri gadawyvetilebis 
cnobisa da aRsrulebis Sesaxeb gadawyvetilebebis gasaCivrebas 
zemdgom organoSi. saqarTveloSi ucxouri sasamarTlo 
gadawyvetilebebze  miRebuli aqtebis gasaCivrebis SeuZleblobaze 
metyvelebs Sesabamisi sasamarTlo dadgenilebebis daskvniTi 
nawilic, sadac naTqvamia rom „ganCineba aris saboloo da 
gasaCivrebas ar eqvemdebareba“. aRniSnuli gamtkicebulia 
„saqarTvelos uzenaesi sasamarTlos“ Sesaxeb 1999 wlis organuli 
kanoniTac – kerZod, 1. muxlis I punqti adgens, rom: „saqarTvelos 
uzenaesi sasamarTlo saqarTvelos mTel teritoriaze 
marTlmsajulebis ganxorcielebis umaRlesi da saboloo 
instanciis sakasacio sasamarTloa“. arada, zemoT moyvanil 
normasTan da sasamarTlo praqtikasTan Sinaarsobriv 
SeusabamobaSia „saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 
73-e muxli, romlis ZaliTac: “pirveli instanciis sasamarTlos 
mier am Tavis debulebaTa Sesabamisad miRebuli gadawyvetilebebi 
(ganCinebebi da dadgenilebebi) eqvemdebareba gasaCivrebas 
kanonmdeblobiT dadgenili wesiT.” 73-e muxli swored rom 
„saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis im TavSia, sadac 
dadgenilia normebi ucxo qveynis sasamarTlo gadawyvetilebis 
cnobisa da aRsrulebis Sesaxeb. Sesabamisad, amgvari normis 
arseboba kanonis mocemul adgilas savsebiT uadgiloa. 
zemoaRniSnuli kidev erTxel xazs usvams „saerTaSoriso kerZo 
samarTlis Sesaxeb“ kanonis normebis mniSvnelovani reviziis 
aucileblobas.  
 
evropuli konvenciebi da, Sesabamisad, kontinentis qveynebis 
Sidasaxelmwifoebrivi  kanonmdebloba, amisda sapirispirod 
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(briuselis konvencia, evrokavSiris sabWos dadgenileba 44/2001), 
adgenen ufro dabali sasamarTlo instanciebis gansjadobas. 
germaniaSi am funqcias axorcieleben Cveulebrivi pirveli 
instanciis sasamarTloebi. samagierod, ucxouri sasamarTlo 
gadawyvetilebebis cnobisa da aRsrulebadad gamocxadebis Sesaxeb 
miRebuli aqtis gasaCivrebis SemTxvevaSi gansjadi organoebi arian 
federaluri miwebis umaRlesi sasamarTloebi. ra Tqma unda, 
qveynis administraciul-teritoriuli dayofa da, Sesabamisad, 
Zalauflebis ganawileba federaciis pirobebSi Tavis rols 
TamaSobs da, am mxriv, saqarTvelosa da germaniis Sedareba 
mizanSewonili ar aris. miuxedavad amisa, am SemTxvevaSi mTavari is 
aris, rom germaniaSi konstituciiT aris gamyarebuli sasamarTlo 
mosmenis ufleba (saqarTveloSi es principi uflebis sasamarTlo 
wesiT dacvis saxeliTaa cnobili da masSi Sinaarsobrivadac sxva 
azria Caqsovili), magram am principis axsna-ganmarteba farTo 
gagebiT xdeba da sasamarTlos dadgenilebebis gasaCivrebis 
uflebasac moicavs. 
 
isea Tu ase, aqamde sasamarTlo praqtikaSi ar arsebobs CvenSi 
amgvari sasamarTlo gadawyvetilebebis gasaCivrebis precendenti. 
sxvaTa Soris, „saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 
SemuSaveba swored germanel specialistebTan TanamSromlobiT 
xdeboda da, am ukanasknelTa azriT, ucxouri sasamarTlo 
gadawyvetilebebis Sesaxeb miRebuli aqtebis gasaCivrebis 
SeuZlebloba swored rom qarTuli samarTlis upiratesobad unda 
aRviqvaT. amis mizezad is saxeldeba, rom qarTul realobaSi es 
debuleba ar ewinaaRmdegeba qveynis uzenaes kanons _ konstitucias. 
amave dros, rogorc sazRvargareTis ganviTarebuli qveynebis 
gamocdilebam daamtkica, ucxouri sasamarTlo gadawyvetilebebis 
aRsrulebadad gamocxadebisas gadamwyveti roli eniWeba am 
procesis siswrafesa da simartives. amgvarad, qarTuli debuleba, 
Tumca Teoriulad problematuria, praqtikul aspeqtebidan 
gamomdinare, savsebiT misaRebia. 
 
 
b. ucxouri saarbitraJo gadawyvetilebebi 
 
aa) 2010 wlamde moqmedi kanonmdebloba 
 
rogorc ukve aRvniSneT, samwuxarod, ucxouri saarbitraJo 
gadawyvetilebebis aRsrulebis sakiTxi 2010 wlamde moqmed 
qarTul samarTalSi faqtobrivad samarTlebrivi regulirebis 
miRma rCeboda. ufro metic, saqme gvaqvs sakmaod qaotur 
situaciasTan, roca miuxedavad amisa, saqarTveloSi mainc 
arsebobs aseTi aqtebis cnobisa da aRsrulebis precedentebi. 
amgvar SemTxvevas adgili hqonda ucxo qveynis sasamarTlos 
samarTlebrivi daxmarebis Sesaxeb Suamdgomlobis analogiiT, 
razec qvemoT dawvrilebiT visaubrebT. 
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amgvarad, miuxedavad aSkara sakanonmdeblo xarvezisa, am sferoSi 
gansjadobas praqtikulad mainc axorcielebda saqarTvelos 
uzenaesi sasamarTlo. sainteresoa, Tu rogor samarTlebriv reJims 
iTvaliswinebs kanoni „kerZo arbitraJis Sesaxeb“ 
Sidasaxelmwifoebrivi saarbitraJo gadawyvetilebebis 
aRsrulebasTan dakavSirebiT.  
 
am funqcias axorcielebs arbitraJis Tavmjdomare. 42-e muxli 
adgens, rom: „saarbitraJo gadawyvetileba, romelic nebayoflobiT 
ar iqna Sesrulebuli, aRsruldeba iZulebiT, saarbitraJo 
gadawyvetilebis ZalaSi Sesvlis Sesaxeb arbitraJis Tavmjdomaris 
mier gacemuli saaRsrulebo warweris safuZvelze“. rogorc 
vxedavT, aq saubari arc aris saxelmwifo sasamarTlos mier 
saarbitraJo gadawyvetilebis aRsrulebadad gamocxadebis Sesaxeb. 
TviT arbitraJis Tavmjdomarea aRWurvili metad farTo 
uflebamosilebiT, rac mis mier saaRsrulebo warweris gacemaSi 
gamoixateba. ‚kerZo arbitraJis Sesaxeb“  kanonis igive muxli 
SemdgomSi iTvaliswinebs am saarbitraJo warweris safuZvelze 
warmoebas kanonmdeblobis Sesabamisi samoqalaqo saproceso 
normebis mixedviT. aq, bunebrivia, igulisxmeba saqarTvelos 1999 
wlis kanoni saaRsrulebo warmoebaTa Sesaxeb. aRsaniSnavia, rom 
misi Sesabamisi norma (me-2 muxli) aRsrulebis qvemdebare aqtebis 
CamonaTvalSi asaxelebs rogorc kerZo arbitraJis 
gadawyvetilebas, ise im arbitraJis gadawyvetilebas, romlis 
aRsrulebac gaTvaliswinebulia saqarTvelos saerTaSoriso 
xelSekrulebebiT. aq aSkarad igulisxmeba ucxouri saarbitraJo 
gadawyvetilebebi, vinaidan zogadad maTi samarTlebrivi 
regulireba kanonSi ar aris gaTvaliswinebuli da am xarvezis 
erTgvari Sevseba xdeba zemoT xsenebuli debulebis xarjze. 
 
„kerZo arbitraJis Sesaxeb“ kanonis Semdegi, 43-e, muxli asaxelebs 
im gamonaklis SemTxvevebs, rodesac SesaZlebelia saarbitraJo 
gadawyvetilebis Secvla. swored am SemTxvevebSia dadgenili 
saxelmwifo sasamarTlos monawileoba saarbitraJo 
gadawyvetilebis gadasinjvaSi. magram amis gansaxorcieleblad 
saWiroa mxaris sarCeli da mosamarTle uflebamosilia Secvalos 
saarbitraJo gadawyvetileba, roca igi: 
a) ewinaaRmdegeba administraciul samarTaldarRvevaTa da sisxlis 
samarTlis kanonmdeblobas; 
b) darRveulia arbitraJis mier saqmis ganxilvis da gadawyvetis 
mxareTa SeTanxmebiT an am kanoniT dadgenili wesebi; 
g) saqmesTan dakavSirebiT arbitraJis wevrma Caidina saqarTvelos 
sisxlis samarTlis kodeqsis 189-e muxliT gaTvaliswinebuli 
qmedoba, rac dadgenilia kanonier ZalaSi Sesuli ganaCeniT, garda 
im SemTxvevisa, Tu amas zegavlena ar mouxdenia saarbitraJo 
gadawyvetilebaze. 
 
ras moiazrebs kanonmdebeli, rodesac am muxlSi iyenebs termin  
„sasamarTlos“? amaze pasuxs gvaZlevs „kerZo arbitraJis Sesaxeb“ 
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kanonis me-6 muxli: am kanoniT gaTvaliswinebul sakiTxebze mxaris 
sarCelis an arbitraJis Txovnas ganixilavs is raionuli saqalaqo 
sasamarTlo, romlis samoqmedo teritoriazec mimdinareobs 
saarbitraJo ganxilva. es debuleba raionuli saqalaqo 
sasamarTlos gansjadobis Sesaxeb kidev erTi dadasturebaa im 
faqtisa, rom kanonmdebeli am normatiul aqtSi mxolod 
saqarTveloSi miRebul saarbitraJo gadawyvetilebebs moiazrebs. 
 
amgvarad, saarbitraJo gadawyvetilebasTan dakavSirebul sakiTxebs 
erTpirovnulad ganixilavs samoqalaqo saqmeebze pasuxismgebeli 
mosamarTle raionul sasamarTloSi da, Sesabamisad, erT-erTi 
uflebamosili mosamarTle saqalaqo sasamarTloSi. 
 
bb) axali kanoni „arbitraJis Sesaxeb“ 
 
saarbitraJo samarTalSi arsebuli sakanonmdeblo xarvezebis 
aRmofxvris araerT mcdelobas adgili hqonda axali, 2009 wlis 
kanonis miRebamdec. Cvens mier ukve naxsenebi, 2004 wlis 28 ivlisiT 
daTariRebuli kanonproeqti „arbitraJis Sesaxeb“, am sferoSi 
Zireuli reformis Catarebas iTvaliswinebda. 2009 wlis kanoni 
„arbitraJis Sesaxeb“ warmoadgens gaeros samodelo kanonis CvenSi 
danergvis mcdelobas. Tu ramdenad warmatebuli iqneba axali 
normatiuli aqti, amas mxolod praqtika warmoaCens. 
niSandoblivia, rom 2010 wlamde dawyebuli da mimdinare 
saarbitraJo davebi ganixileba „kerZo arbitraJis Sesaxeb“ 1997 
wlis kanonis Sesabamisad, Tu mxareebi ar SeTanxmdnen davebis 
„arbitraJis Sesaxeb“ kanoniT gansazRvruli wesiT ganxilvaze 
(„arbitraJis Sesaxeb“ kanonis 46 muxlis I punqti). axal kanonSi ar 
xdeba Sesabamis debulebebTan mimarTebaSi ucxouri saarbitraJo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb niu-iorkis 
gaeros konvenciaze miTiTeba. aseTi miTiTeba, sxvaTa Soris, 
msoflioSi metad gavrcelebul praqtikas warmoadgens. axali 
kanonis kidev erTi damaxasiaTebeli Tviseba is aris, rom igi 
arsebiTad analogiur samarTlebriv reJims adgens yvela 
saarbitraJo gadawyvetilebebis aRsrulebadad gamocxadebisTvis 
miuxedavad maTi saxlemwifoebrivi kuTvnilebisa. 
 
2004 wlis kanonproeqtis naklad SeiZleba  CaiTvalos is faqti, 
rom mxolod dokumentis danarTSi da ara ZiriTad teqstSi iyo 
dasaxelebuli, Tu romeli sasamarTloa uflebamosili ucxouri 
saarbitraJo gadawyvetilebebis cnobaze da aRsrulebadad 
gamocxadebaze. arada sityva „sasamarTlo“, raSic udavod 
saxelmwifo sasamarTlo igulisxmeba, kanonproeqtSi xSirad 
moixsenieboda. 
 
„arbitraJis Sesaxeb“ axali kanoni amgvar uzustobas ar uSvebs – 
me-2 muxlis 1. punqtis „a“ qvepunqti da SemdgomSi 44-e da 45-e 
muxlebi zustad gansazRvraven sasamarTlo xelisuflebis 
Sesabamisi rgolebis kompetencias yovel konkretul samarTlebriv 
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urTierTobasTan mimarTebaSi. magaliTad, sarCelis uzrunvelyofis 
RonisZiebebis SefardebasTan dakavSirebiT uflebamosileba 
miniWebuli aqvs raionul (saqalaqo) sasamarTloebs. 44-e muxlis 1. 
punqti ki adgens, rom: “saqarTveloSi gamotanil 
gadawyvetilebebTan dakavSirebiT uflebamosil sasamarTlod 
iTvleba saapelacio sasamarTloebi, xolo saqarTvelos farglebs 
gareT gamotanil gadawyvetilebebTan dakavSirebiT – saqarTvelos 
uzenaesi sasamarTlo.” 
 
maSasadame, „arbitraJis Sesaxeb“ kanonis saSualebiT saqarTvelo 
amkvidrebs TavisTvis axal da msoflioSic sakmaod iSviaT 
tradicias arbitraJTan dakavSirebuli saqmeebis ganxilvis 
ganawilebisa sasamarTlo xelisuflebis yvela instanciaze. 
 
amrigad, ucxouri sasamarTlo gadawyvetilebebis msgavsad, 
saqarTvelos farglebs gareT gamotanili saarbitraJo 
gadawyvetilebebis cnoba da aRsrulebac saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatas daekisreba. es ki, Tavis mxriv, imas niSnavs, rom 
ucxoeTidan Semosuli nebismieri gadawyvetileba erTi da imave 
sasamarTlo organos gansjadobis sferoSi Seva. 
 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis struqtura 
mocemulia uzenaesi sasamarTlos Sesaxeb saqarTvelos organul 
kanonSi. misi me-9 muxli adgens, rom uzenaesi sasamarTlos palata 
saqmeebs ganixilavs sami mosamarTlis monawileobiT, Tu davis 
gansakuTrebuli sirTulis, mniSvnelobis an Sinaarsis gamo saWiro 
ar iqna didi palatis monawileoba. saeWvoa, rom ucxo qveynis 
sasamarTlo gadawyvetilebebis da saqarTvelos farglebs gareT 
gamotanili saarbitraJo gadawyvetilebebis cnoba da aRsruleba 
didi palatis gansjadi gaxdes. Tumca Teoriulad es 
SesaZlebelia, pirvel rigSi saqarTvelos sajaro wesrigTan 
Sesabamisobis sakiTxis dadgenisas, rac erT-erT umTavres 
problemas warmoadgens Tanamedrove saerTaSoriso kerZo 
samarTlis procesSi. 
 
saqarTvelos uzenaesi sasamarTlos gansakuTrebul kompetencias 
yvela ucxouri gadawyvetilebebis cnobasa da aRsrulebasTan 
mimarTebaSi gaaCnia rogorc pozitiuri, ise negatiuri aspeqtebic. 
magaliTad, gasaCivrebis SeuZlebloba araerTgvarovnad SeiZleba 
Sefasdes. sazRvargareTis qveynebis umravlesobaSi amis praqtika 
arsebobs, magaliTad, germaniaSi SesaZlebelia ucxour 
saarbitraJo gadawyvetilebaze miRebuli sasamarTlo aqtis 
gasaCivreba qveynis uzenaes sasamarTloSi, am instanciaSi 
daSvebuli advokatis meSveobiT90. 
 

                                                 
90 Sdr: Thomas/Putzo, ZPO Kommentar, 26. Auf., S. 1664, 
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ucxo qveynis saxelmwifo sasamarTlos da ucxouri saarbitraJo 
sasamarTlos gadawyvetilebis cnobasa da aRsrulebaze miRebuli 
ganCinebis gasaCivrebis SesaZleblobas iTvaliswinebs rusuli 
kanonmdeblobac. kerZod, amis ganxorcieleba SesaZlebelia 
mxolod sakasacio wesiT. 
 
amrigad, ucxour saarbitraJo gadawyvetilebebTan dakavSirebiT 
saqarTveloSi meordeba gasaCivrebasTan dakavSirebuli Cvens mier 
ukve naxsenebi situacia. 
 
meore mxriv, misasalmebelia, rom sabolood moxda saerTaSoriso 
cnobisa da aRsrulebis kompetenciis Tavmoyra erTi da imave 
sasamarTlo organos uflebamosilebaSi. uzenaesi sasamarTlos 
sxva upiratesobebze Cvens TemasTan mimarTebaSi zemoT ukve 
visaubreT. 
 
 

     5. aRsrulebadad gamocxadebis winapirobebi 
 
a. ucxo qveynis sasamarTlo gadawyvetilebebi 
 
aa) “saerTaSoriso kerZo samarTlis Sesaxeb” saqarTvelos kanonis 
mixedviT 
 
I aRsrulebadad gamocxadebis arsi 
 
sanam ucxo qveynis sasamarTlo gadawyvetilebis aRsrulebis 
procedura Catardeba, saqarTvelos kanoni “saerTaSoriso kerZo 
samarTlis Sesaxeb” gansazRvravs im moTxovnebs, romelic waeyeneba 
amgvar aqts anu pirobebs, romelTa darRvevisas aRsruleba 
saqarTvelos teritoriaze ar moxdeba. 
 
am TavSi gansaxilvel sakiTxs moicavs zemoTxsenebuli 
normatiuli aqtis Semdeg normaTa jaWvi – 68-e, 70-e da 71-e 
muxlebi.  
 
69-e muxlis pirveli punqti iTvaliswinebs erTaderT gamonakliss, 
rodesac saWiro ar aris ucxouri sasamarTlo gadawyvetilebis 
cnoba anu misi zemoTganxilul pirobebTan Sesabamisobis 
Semowmeba. qorwinebis saqmeze gamotanili gadawyvetilebis cnoba 
saWiro ar aris, Tu gadawyvetilebis gamotanisas meuRleebi im 
qveynis moqalaqeebi iyvnen, romlis dawesebulebamac es 
gadawyvetileba miiRo. 
 
ucxouri sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebis winapirobebis gansazRvrisaTvis gamoyenebulia 
amgvari sakiTxebisTvis yvelaze misaRebi sakanonmdeblo teqnika. 
kerZod, qarTveli kanonmdebeli aRsrulebadad gamocxadebis 
dadebiT winapirobebs ki ar gansazRvravs, aramed jer ambobs, rom 
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cnoba (rogorc qvemoT davrwmundebiT aseve aRsrulebac) xdeba 
yvela SemTxvevaSi, Semdeg ki adgens gamomricxav garemoebebs. 
 
amgvarad, ucxouri sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebis winapirobebi ganisazRvreba cnobis gamomricxavi 
garemoebebis meSveobiT. 
 
is, rom damabrkolebeli  garemoebebis CamonaTvalis punqtebi 
warmoadgenen rogorc cnobis, ise aRsrulebis winapirobebs,  
qarTuli samarTlis Taviseburebas ar warmoadgens – imaves 
vxvdebiT sxva mravali saxelmwifos normatiul aqtebSic.  
 
II. gamomricxavi garemoebebi 
 
saqarTvelos „saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 68-e 
muxlis 2. punqtis Tanaxmad gadawyvetilebis cnoba ar xdeba, Tu: 
a) saqme saqarTvelos gansakuTrebul kompetencias ganekuTvneba.  
es debuleba eyrdnoba amave kanonis me-2 Tavs, kerZod me-10 muxls, 
sadac gaTvaliswinebulia saqarTvelos sasamarTloebis 
gansakuTrebuli kompetencia. es CamonaTvali amomwuravia da, 
maSasadame, numerus clausus-is principzea agebuli. saxelmwifosTvis 
mometebuli mniSvnelobis gamo amgvar saqmeTa ricxvs miekuTvneba 
sarCelebi, romlebic exeba: 
1) uZrav qonebas, Tu es qoneba saqarTveloSia; 
2) iuridiuli piris an misi organos gadawyvetilebaTa 
namdvilobas an Sewyvetas, roca am iuridiuli piris an misi 
organos rezidencia saqarTveloSia; 
3) saqarTvelos sasamarTloebis an sxva organoebis mier 
iuridiuli pirebis registracias; 
4) patentis, savaWro niSnis an sxva uflebis registracias, roca am 
uflebaTa registracia an registraciis moTxovna saqarTveloSi 
ganxorcielda; 
5) iZulebiTi aRsrulebis RonisZiebebs, roca maTi moTxovna an 
ganxorcieleba saqarTveloSi moxda. 
 
ucxouri gadawyvetilebis cnobis es winapiroba TavisTavad 
problematuri ar aris, vinaidan imave kanonis teqsti (me-10 muxli) 
axdens yvelafris dakonkretebas da mosamarTles ar unda Seeqmnas 
sirTuleebi normis axsna-ganmartebasTan dakavSirebiT. 
 
b) gadawyvetilebis gamomtani qveynis kanonmdeblobis Sesabamisad, 
mxare uwyebis Cabarebis gziT ar iqna gafrTxilebuli 
sasamarTloSi gamoZaxebis Taobaze an moxda sxva saproceso 
darRvevebi. 
am normis arseboba praqtikuli aspeqtiT aris gamowveuli, vinaidan 
sakmaod xSiria SemTxvevebi, roca saproceso dakumentaciis 
Cabareba droulad ar xdeba gaTvaliswinebuli wesebis Sesabamisad. 
analogiuri norma germaniis samoqalaqo saproceso kodeqsSi ufro 
konkretulia da adgens, rom cnoba ar moxdeba, Tu: „mopasuxes, 
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romelmac procesSi monawileoba ver miiRo da amis gamo acxadebs 
pretenzias, saproceso uwyeba dadgenili wesebis mixedviT ar 
Cabarda an droulad ar Cabarda, ris gamoc mas Tavis dacva ar 
SeeZlo“. miuxedavad Sinaarsobrivi msgavsebisa, rac bunebrivicaa, 
vinaidan kanoni „saerTaSoriso kerZo samarTlis Sesaxeb“ 
germanuli kanonmdeblobis mibaZviT Seiqmna, germanuli norma me 
ufro misaRebad mimaCnia iuridiuli sizustis TvalsazrisiT.  
 
jer erTi ufro mizanSewonilia mopasuxeze dakonkreteba, vidre 
zogadad mxareze. qarTuli debuleba ki mosarCelis mimarT 
daSvebul darRvevasac saqarTveloSi ucxo qveynis sasamarTlo 
gadawyvetilebis  cnobaze uaris Tqmis safuZvlad ganixilavs. 
mosarCeled am SemTxvevaSi, ucxour procesSi mogebuli mxare unda 
vigulisxmoT, romelsac surs Tavis sasargeblod gamotanili 
gadawyvetilebis saqarTveloSi aRsruleba. Tumca, am midgomas 
ufro Teoriuli datvirTva aqvs, vinaidan zemoT dasaxelebul 
saproceso darRvevas sasamarTlo, rogorc wesi, mxaris 
iniciativiT ganixilavs da naklebad realuria, rom mosarCelem am 
sababiT Suamdgomloba aRZras ucxouri sasamarTlo 
gadawyvetilebaze uaris Tqmis moTxovniT. igi xom am SemTxvevaSi 
Tavisi interesebis sawinaaRmdegod imoqmedebs. 
 
qarTuli norma ar akonkretebs, Tu ra igulisxmeba sxva saproceso 
darRvevebSi. arada, germanuli norma maqsimalurad umartivebs 
mosamarTles amis gagebas, asaxelebs ra droisa da CabarebisTvis 
gaTvaliswinebuli proceduris faqtorebs.  
 
g) erTsa da imave mxareebs Soris erTsa da imave samarTlebriv 
davaze arsebobs saqarTvelos sasamarTlos kanonier ZalaSi 
Sesuli gadawyvetileba an mesame qveynis sasamarTlos kanonier 
ZalaSi Sesuli gadawyvetileba, romelic cnobil iqna 
saqarTveloSi. 
identuri saqmis xelaxali cnoba da aRsruleba ar daiSveba, rac, 
ra Tqma unda, savsebiT gamarTlebulia da ar badebs bevr 
SekiTxvas. am normas exmaureba saqarTvelos samoqalaqo saproceso 
kodeqsis Sesabamisi 272-e muxlis „b“ punqtic, romlis Tanaxmadac 
saqarTvelos sasamarTlo wyvets saqmis warmoebas, Tu arsebobs 
sasamarTlos kanonier ZalaSi Sesuli gadawyvetileba an ganCineba, 
romelic gamotanilia davaze imave mxareebs Soris, imave saganze  
da imave safuZvelebiT mosarCelis mier sarCelze uaris miRebis an 
mxareTa morigebis damtkicebis Sesaxeb. amave kanonis 266-e muxlSi 
gaTvaliswinebulia, rom gadawyvetilebis kanonier ZalaSi Sesvlis 
Semdeg mxareebs ar SeuZliaT xelaxla ganacxadon sasamarTloSi 
igive sasarCelo moTxovnebi imave safuZvelze dayrdnobiT. 
 
am debulebasTan mimarTebaSi igive 68-e muxlSi, kerZod me-4 
punqtSi, arsebobs Semdegi daTqma: „Tu ucxo qveynis sasamarTlo 
gadawyvetilebis cnoba ferxdeba imis gamo, rom saqarTvelos 
sasamarTloSi mimdinareobs sasamarTlo procesi imave mxareebs 
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Soris, imave sakiTxze da imave safuZvliT, es gadawyvetileba 
SeiZleba cnobili iqnes saqarTveloSi am saqmis damTavrebis 
Semdeg“. 
 
urigo ar iqneboda am daTqmis moTavseba ara sakmaod vrceli 68-e 
muxlis bolos, aramed Sinaarsobrivad imave sakiTxis momcvel „g“ 
punqtSi. 
 
vinaidan qarTuli sasamarTlo praqtika ar gvaZlevs saSualebas, 
rom gavigoT, moqmedebs Tu ara saqarTveloSi ucxo qveynis 
sasamarTlo gadawyvetilebebis ormagad aRsrulebadad 
gamocxadebis dauSveblobis doqtrina anu exequatur sur exeqautur ne 
vaut, unda vaxsenoT kidev erTi sakiTxi. ra midgoma eqnebaT qarTvel 
mosamarTleebs im SemTxvevaSi, Tu saqarTvelom cno ucxo qveynis 
sasamarTlo gadawyvetileba da amis Semdeg daisva sakiTxi mesame 
saxelmwifos sasamarTlo gadawyvetilebis cnobis Sesaxeb, 
romelic gamotanilia imave sarCelze da imave mxareebs Soris? 
aseT SemTxvevaSic upiratesoba eniWeba im ucxo qveynis 
sasamarTlos gadawyvetilebas, romelic pirvelad cno 
saqarTvelom91. 
 
d) ucxo qveynis sasamarTlo, romelmac gamoitana gadawyvetileba, 
saqarTvelos kanonmdeblobis Sesabamisad kompetenturad ar 
iTvleba. 
am normis arsi imaSi mdgomareobs, rom qarTvelma mosamarTlem 
Seamowmos, iqneboda Tu ara ucxo qveynis sasamarTlo qarTuli 
samarTlis hipoTeturi gamoyenebisas uflebamosili konkretuli 
gadawyvetileba gamoetana. rogorc saerTaSoriso praqtika 
gviCvenebs, qveynebSi, sadac es winapiroba kanoniTaa 
gaTvaliswinebuli, masze dayrdnobiT cnobaze da, Sesabamisad, 
aRsrulebaze uaris Tqma praqtikulad ar xdeba. cnobaze da 
aRsrulebaze uaris Tqmis am safuZvlis arsebobis mizezad 
saxeldeba saxelmwifoebrivi neba, rom ar iqnas daSvebuli 
arauflebamosili sasamarTlos mier miRebuli 
gadawyvetilebisTvis iuridiuli Zalis miniWeba da amavroulad 
xeli Seewyos erovnuli sasamarTloebis mier maTi gansakuTrebuli 
kompetenciis ganxorcielebas92. 
 
e) ucxo qveyana ar cnobs saqarTvelos sasamarTlo 
gadawyvetilebebs. 
am SezRudvas metad didi praqtikuli mniSvneloba gaaCnia, vinaidan 
igi yvelaze xSiradaa  ucxour sasamarTlo gadawyvetilebebis 
cnobaze uaris Tqmis sababi. ucxouri aqtisadmi nacvalgebis 
moTxovnas sakmaod grZeli istoria gaaCnia da igi saerTaSoriso 
kerZo samarTlebrivi kanonmdeblobis dasabamidanve iyo 
gaTvaliswinebuli. am pirobis arseboba emyareba im mosazrebas, 

                                                 
91 T. liluaSvili, saerTaSoriso kerZo samarTali, 2000, 160 
92 H.-J. Schramm, III, Ziff. 3. 
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rom ucxo qveynis sasamarTlo gadawyvetilebis cnobisas saqme 
gvaqvs saxelmwifo Zalauflebis gamovlenasTan, romelzec 
moqmedebs saxelmwifoTa suverenuli Tanasworobis principi93.  
 
ganviTarebul kapitalistur qveynebSi arsebuli Tanamedrove 
tendencia akninebs am winapirobis rols da miiCneva, rom 
nacvalgebis principma momavalSi xeli ar unda SeuSalos 
ucxouri sasamarTlo gadawyvetilebebis cnobasa da aRsrulebas. 
qveynebis umravlesobaSi imisTvis, rom nacvalgeba daculi iyos, 
anu arsebobdes imis dadastureba, rom gadawyvetilebis gamomtani 
qveyanac aseve cnobs da aRasrulebs, magaliTad qarTul aqtebs, 
sasurvelia, saxelmwifoTa Soris xelSekrulebis arseboba. 
magaliTad, iseTi xelSekrulebebisa, rogoricaa Cven mier zemoT 
naxsenebi SeTanxmeba azerbaijanTan an igive minskis konvencia, 
romlebic, rogorc wesi, samarTlebrivi urTierTdaxmarebis 
Taobaze ideba da maTi teqsti pirdapir iTvaliswinebs, rom 
mxareebi cnoben erTmaneTis sasamarTlo gadawyvetilebebs. es imas 
ar niSnavs, rom kategoriulad gamoiricxeba imis SesaZlebloba, 
rom moxdes im saxelmwifos sasamarTlo gadawyvetilebis cnoba, 
romelTanac meore qveyanas ara aqvs amgvari xelSekruleba 
dadebuli, magram am ukanasknelis ararseboba arsebiTad arTulebs 
saqmes. 
 
evropis rig qveynebSi ki saqme sxvagvaradaa da ucxouri 
sasamarTlo gadawyvetilebis cnoba saxelmwifoTaSorisi 
xelSekrulebis arsebobisgan damoukideblad xdeba. imis 
dasadastureblad, rom ucxo qveyana cnobs da, Sesabamisad, 
aRasrulebs romelime konkretuli saxelmwifos sasamarTlo 
gadawyvetilebebs, tardeba specialuri analizi. Sedegad ki xdeba 
gamokvleva, waawydeba Tu ara am saxelmwifos sasamarTloebis mier 
miRebuli aqtebi arsebiTad met sirTuleebs maTi cnobisa da 
aRsrulebisas im ucxo qveyanaSi, vidre es iqneboda sapirispiro 
SemTxvevaSi. am analizisas srulad fasdeba am ucxo saxelmwifos 
samarTlebrivi sistemis safuZvlebi da, ra Tqma unda, ufro 
konkretulad, cnobisa da aRsrulebis Sesaxeb normebi.  
 
amJamad evropis umravles saxelmwifoSi miiCneva, rom nacvalgebis 
principi daculi ar aris mTel rig saxelmwifoebTan mimarTebaSi. 
magaliTad, am sababiT germaniaSi ar xdeba iseTi mniSvnelovani 
savaWro partniori qveynis sasamarTlo gadawyvetilebebis cnoba, 
rogoricaa ruseTis federacia. amis erT-erT mizezad evropeli 
specialistebi asaxeleben im faqts, rom rusi mosamarTleebi 
ucxouri sasamarTlo gadawyvetilebebis cnobisa da aRsrulebisas 
arRveven revision au fond-is princips, axdenen ra sazRvargareTuli 
aqtebis Sinaarsobriv gadamowmebas. am tendencias evropeli 
iuristebi metad negatiur Sefasebas aZleven. 
 

                                                 
93 H.-J. Schramm, III, P. 7.  
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saerTod, revision au fond rogorc mraval qveyanaSi saxelmZRvanelo 
principi, Cvens gansakuTrebul yuradRebas saWiroebs. am 
koncefciis arseboba ar unda gavigoT ise, rom igi erTnairi saxiT 
moqmedebs yvela saxelmwifoSi. miuxedavad imisa, rom evrokavSiris, 
dsT-s da sxv. farglebSi arsebuli normatiuli aqtebi adgenen 
sxva partniori qveynis sasamarTlo gadawyvetilebis arsebiTi 
gadamowmebis dauSveblobas, mTeli rigi saxelmwifoebi mesame 
saxelmwifoebTan urTierTobaSi ar misdeven am princips. 
magaliTad, safrangeTSi, sadac jer kidev mZlavria saxelmwifo 
kuTvnilebaze aqcentireba da, Sesabamisad, sakuTari moqalaqeebis 
gansakuTrebuli samarTlebrivi dacvis tradicia, SesaZlebelia 
ucxo qveynis sasamarTlo gadawyvetilebis Sinaarsobrivi 
Semowmeba, Tu igi safrangeTis moqalaqis mimarT aris gamotanili. 
miuxedavad amisa, revision au fond-is akrZalva msoflios 
saerTaSoriso kerZo samrTlis procesSi erTxmad miiCneva metad 
progresul da sasurvel movlenad. 
 
germanul sasamarTlo praqtikaSi ruseTis msgavsi 
damokidebulebaa damoukidebel saxelmwifoTa Tanamegobrobis sxva 
saxelmwifoebis mimarT, saqarTvelosa da savaraudod ukrainis 
garda. germaniaSi ar arsebobs erTiani koncefcia imis Taobaze, 
unda moxdes Tu ara qarTuli sasamarTlo gadawyvetilebebis 
cnoba da aRsruleba am federaciuli respublikis teritoriaze. 
magaliTad h. Srami miiCnevs, rom saqarTveloSi arsebobs yvela 
winapiroba germanuli sasamarTlo aqtebis cnobisa da 
aRsrulebisTvis. aqedan gamomdinare igi Tvlis, rom 
saqarTvelosTan mimarTebaSi nacvalgebis principi daculia94. amis 
sapirispirod, gotvaldi saqarTvelos im qveynebis CamonaTvalSi 
asaxelebs, romelTa sasamarTlo gadawyvetilebebs germaniaSi ar 
cnoben an ar unda cnon95 (vinaidan precendenti am naSromis 
gamocemis momentisTvis ar arsebobda, saqarTvelosTan mimarTebaSi 
hipoTeturi  varaudi gamoiyeneboda). 
 
rasakvirvelia, am Sexedulebebs metad Teoriuli xasiaTi aqvs, 
vinaidan ar arsebobs sasamarTlo praqtika, realurad mTavari 
wyaro aseT sakiTxebze daskvnis gakeTebisa. amitom yvelafers 
konkretul situaciaSi Sesabamisi mosamarTle gadawyvets. aseTi 
gadawyvetilebebis miRebisas SesaZlebelia gaTvaliswinebuli iqnes 
ara marto sufTa samarTlebrivi, aramed samarTlebriv-politikuri 
aspeqtebic, rogoricaa qveyanaSi demokratiuli institutebis 
ganviTareba da sakanonmdeblo regulireba, am saxelmwifosTan 
ekonomikuri TanamSromlobis intensivoba da a.S. 
evrokavSiris saxelmwifoebTan saqarTvelos kargi urTierTobidan 
gamomdinare, savaraudoa, rom Sesabamisi Suamdgomlobis 
arsebobisas qarTuli sasamarTlo gadawyvetilebebis cnobas 

                                                 
94 H.-J. Schramm, III, P. 7. 
95 Nagel/Gottwald, IZPR, 5. Auflage, Koeln, 2002, S. 629. 
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zemoT dasaxelebuli nacvalgebis principma xeli ar unda 
SeuSalos.    
 
„saerTaSoriso kerZo samarTlis Sesaxeb“ saqarTvelos kanonis 68-e 
muxlis me-3 punqti pirdapir uSvebs im ucxo qveynis sasamarTlos 
gadawyvetilebebis cnobas, romlebic Tavis mxriv ar cnoben 
saqarTvelos sasamarTlo gadawyvetilebebs, Tu TviT es aqti 
Sinaarsobrivad ar exeba qonebriv uflebebs da saqarTvelos 
kanonmdeblobiT dadgenili ar aris maTi adgilobrivi gansjadoba. 
amrigad, Tumca es debuleba zRudavs nacvalgebis principis 
moqmedebas, misi gamoyenebis faqtobrivi  areali metad mcirea, 
radgan davebis didi umravlesoba swored rom qonebrivi 
xasiaTisaa. 
 
miuxedavad zemoaRniSnulisa, m. boguslavski Cemi azriT 
umarTebulod miiCnevs, rom qarTuli kanonmdeblobis amosavali 
wertili ucxo qveynis sasamarTlo gadawyvetilebebis 
aRsrulebisas swored nacvalgebis principia96.  
 
v) erTsa da imave mxareebs Soris erTsa da imave sakiTxze da erTi 
da imave safuZvliT saqarTveloSi mimdinareobs sasamarTlo 
procesi. 
 
bevri saxelmwifos kanonmdebloba am punqts uSualod ar 
asaxelebs ucxo qveynis sasamarTlo gadawyvetilebis cnobaze 
uaris Tqmis safuZvlad. es imis gamo xdeba, rom analogiuri 
SezRudva TavisTavad arsebobs samoqalaqo saproceso kodeqsebSi, 
da misi gameoreba sxva adgilas an sxva kanonSi ar miiCneva sworad 
iuridiuli teqnikis mxriv. saqarTveloSi, Cemi azriT, am punqtis 
gaTvaliswineba swored rom mizanSewonilia, vinaidan yvela 
safuZveli ucxo qveynis gadawyvetilebis cnobaze uaris TqmisTvis 
saqarTvelos „saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 
erTsa da imave muxlSia gaTvaliswinebuli, rac mosamarTlis 
amocanas amartivebs da, Sesabamisad, TviT gadawyvetilebis 
gamotanasac aCqarebs. 
 
paralelurad am normis gamoyenebiT xdeba kanonmdeblis mier 
nacionaluri samarTalwarmoebis dacva, radgan saqarTveloSi 
mimdinare process upiratesoba gaaCnia sazRvargareT gamotanili 
gadawyvetilebis mimarT. 
 
z) gadawyvetileba ewinaaRmdegeba saqarTvelos ZiriTad 
samarTlebriv principebs. es punqti Cvens gansakuTrebul 
yuradRebas imsaxurebs, amitom mas calke qveTavis farglebSi 
ganvixilavT. 
 

                                                 
96 Sdr: М.М.Богуславский, Международное частное право, Издание пятое, переработанное и 
дополненное 2005, Москва, Tavi 8; 
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III daTqma sajaro wesrigis Sesaxeb 
 
„saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 68-e muxlis „z“ 
qvepunqtiT gaTvaliswinebul SinaarsTan mimarTebaSi sazRvargareT 
gamoiTqmeba gansakuTrebiT bevri mosazreba da, Sesabamisad, dRemde 
mimdinareobs gacxovelebuli diskusiebi Teoretikosi da 
praqtikosi iuristebis monawileobiT, arsebobs mdidari 
iuridiuli literatura da a.S. ar SeiZleba imis Tqma, rom ordre 
public-is daTqmis saxeliT cnobili am principis gamoyeneba xSiria 
msoflio praqtikaSi. magram Tavad SezRudvis teqstobrivi mxare 
gviCvenebs, Tu raoden farTo SeiZleba iyos mosamarTlisTvis am 
normis axsna-ganmartebis asparezi. 
 
aRiarebulia, rom mosamarTlis mier am moTxovnasTan ucxouri 
sasamarTlo gadawyvetilebis Sesabamisobis ganxilva 
savaldebuloa da amitom mxaris Suamdgomlobisgan damoukideblad 
xorcieldeba. amgvarad, norma masSi Cadebuli sajaro interesis 
gamo mxareTa dispoziciaSi ar imyofeba97. 
 
vinaidan germaniis federaciuli respublikis samoqalaqo 
saproceso kodeqsSi uSualodaa gaTvaliswinebuli ucxouri 
sasamarTlo gadawyvetilebis Sinaarsobrivi gadamowmebis 
dauSveblobis principi, sajaro wesrigis Sesaxeb daTqma miiCneva 
erTgvar koliziad, dapirispirebad am punqtiT dadgenili 
sasamarTlo gadamowmebis movaleobasa da revision au fond-is 
akrZalvas Soris98. 
 
es ukanaskneli imsaxurebs Cvens gansakuTrebul yuradRebas. revision 
au fond-is arsi imaSi mdgomareobs, rom ganxorcieldes ucxouri 
gadawyvetilebis aRsrulebadad gamocxadeba misi kanonierebis 
Semowmebis gareSe. am principis mizezia nebismieri ucxouri 
sasamarTlo gadawyvetilebis aRsrulebadad gamocxadeba, maSinac 
ki, Tu igi gamoyenebuli samarTlis darRveviT an araswori 
gamoyenebiT iqna gamotanili, garda im SemTxvevebisa, rodesac 
gadawyvetileba sxva zemoT dasaxelebul SezRudvebs 
ewinaaRmdegeba99. 
 
revision au fond-is daTqmis arseboba ganviTarebuli qveynebis 
samarTalSi an sasamarTlo praqtikaSi mowmobs, rom 
saxelmwifoebi cdiloben, SeZlebisdagvarad, xeli Seuwyon 
sasamarTlo gadawyvetilebebis swraf saerTaSoriso mimoqcevas. 
amgvarad, dasavleTSi kanonmdebeli erTagavar Seualdeur 
pozicias aniWebs mosamarTles –Tumca am ukanasknels gaaCnia ucxo 
qveynis sasamarTlo gadawyvetilebaze kontrolis funqcia, magram 
praqtikulad is metad SezRudulia. mosamarTlis sakontrolo 

                                                 
97 A.v. Falck, S. 55. 
98 Sdr: A.v. Falck, S. 55. 
99 Sdr.: A.v. Falck, S. 55. 

 56 



funqciebis SezRudva gamomdinareobs Tavad sityva „ZiriTadis“ 
axsna-ganmartebidan. es sityva am konkretul situaciaSi 
migvaniSnebs, rom kanonmdebeli normaSi aqsovs Tavis survils, 
sajaro wesrigis Sesaxeb daTqmis sababiT ucxo qveynis 
sasamarTlo gadawyvetilebis cnobaze uari mxolod gamonaklis 
SemTxvevaSi gamoacxados100. 
 
Tavad daTqma sajaro wesrigis Sesaxeb mravali qveynis 
saerTaSoriso kerZo samarTliTaa gaTvaliswinebuli. magaliTad, 
sajaro wesrigis doqtriniT Sveduri samarTali uaryofs ucxouri 
samarTlis debulebebis gamoyenebas, Tu maTi gamoyeneba 
daupirispirdeba SvedeTis samarTlis sistemis fundamentur 
principebs101. ucxoeTis kerZo samarTlis debulebebi, romelic 
awesebs diskriminacias rasobrivi, eTnikuri Tu religiuri niSnis 
mixedviT, ver iqnebian gamoyenebuli SvedeTSi102. ruseTSi sajaro 
wesrigis Sesaxeb daTqma erT punqtSia gaerTianebuli ruseTis 
suverenitetis dacvisa da am qveynis usafrTxoebis interesebis 
moTxovnebTan erTad. 
 
ra Tqma unda, mxolod am magaliTiT ver SemovsazRvravT 
saxelmwifos sajaro wesrigTan Seusabamobis SemTxvevebs. miiCneva, 
rom saqarTvelos kanoni „saerTaSoriso kerZo samarTlis Sesaxeb“, 
kerZod misi me-5 muxli, garkveulwilad akonkretebs sajaro 
wesrigis cnebis Sinaarss da miuTiTebs, rom saqarTveloSi ar 
gamoiyeneba ucxo qveynis normebi (an gadawyvetilebebi, romlebic 
aseT normebzea dafuZnebuli – avtori), Tu es ewinaaRmdegeba 
saqarTvelos ZiriTad samarTlebriv principebs103. amitom 
gadauWarbeblad SeiZleba iTqvas, rom „sajaro wesrigi“ 
gaigivebulia „saqarTvelos ZiriTad samarTlebriv principebTan“: 
es ukve saSualebas aZlevs sasamarTlos, SedarebiT iolad 
gadawyvitos sakiTxi imis Sesaxeb, xom ar ewinaaRmdegeba ucxo 
qveynis samarTlis norma saqarTvelos ZiriTad samarTlebriv 
principebs, anu sajaro wesrigs104. 
 
moyvanil citatebSi prof. liluaSvili saubrobs zogadad sajaro 
wesrigis Sesaxeb daTqmaze, romelic qarTul kanonmdeblobaSi 
araerTxelaa gaTvaliswinebuli da ara am principze ucxo qveynis 
sasamarTlo gadawyvetilebebTan mimarTebaSi. arada, am 
ukanasknelTan dakavSirebuli ordre public calke yuradRebas 
imsaxurebs, vinaidan dasavleTis samarTalmcodneobaSi 
erTmaneTisgan ganasxvaveben materialur-samarTlebriv da 
procesualur-samarTlebriv sajaro wesrigs. 
 

                                                 
100 Sdr..: H.-J. Schramm, III, P. 6.  
101 T. liluaSvili, saerTaSoriso kerZo samarTali, 2000., 42. 
102 T. liluaSvili, saerTaSoriso kerZo samarTali, 2000, 42. 
103 Sdr.: T. liluaSvili, saerTaSoriso kerZo samarTali, 2000,  42. 
104 T. liluaSvili, saerTaSoriso kerZo samarTali, 2000 ,42. 
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saerTod SesaZlebelia warmoiSvas iseTi situacia, rodesac esa 
Tu is cneba erTi qveynis samarTlis mixedviT miekuTvneba 
materialur samarTals, xolo meore saxelmwifos kanonmdeblobis 
Tanaxmad, igive instituti saproceso xasiaTs atarebs. ruseTSi, 
magaliTad, iTvleba, rom ucxouri normatiuli aqti, rogorc wesi, 
ar unda iqnas gamoyenebuli rusul sasamarTloSi im sakiTxebze, 
romlebic am qveynis kanonmdeblobiT procesualur-samarTlebriv 
kategoriebad iTvlebian105. da piriqiT, is garemoeba, rom mocemuli 
norma sxva qveyanaSi procesualur xasiaTs atarebs, ar 
ewinaaRmdegeba mis gamoyenebas rusuli sasamarTlos mier, Tu Cvens 
mezobel saxelmwifoSi igi ganixileba rogorc materialur-
samarTlebrivi qcevis wesi. amis upirvelesi magaliTia inglisuri 
xandazmulobis vadebis gamoyeneba inglisur samarTalze miTiTebis 
arsebobisas, Tumca saerTo samarTlis mixedviT, mTeli es 
instituti warmoadgens saproceso samarTals, garda ucxouri 
xandazmulobis vadebis gamoyenebisa106. 
 
swored materialur-samarTlebriv sajaro wesrigTan gavaqvs saqme 
prof. liluaSvilis mier miTiTebul citatebSi  ordre public-is es 
saxe gvxdeba, vTqvaT, „saerTaSoriso kerZo samarTlis Sesaxeb“ 
saqarTvelos kanonis me-5 muxlSi, romelic exeba normebis 
kolizias. am debulebiT dadgenilia, rom ucxo qveynis samarTlis 
normebi ar gamoiyeneba, Tu es ewinaaRmdegeba saqarTvelos ZiriTad 
samarTlebriv principebs. vinaidan am muxlSi Sinaarsobrivad 
moiazreba ucxo samarTlis meSveobiT saqarTveloSi sasamarTlo 
gadawyvetilebis gamotana, saqme gvaqvs im materialur-
samarTlebrivi normebis gamoyenebis dauSveblobasTan, romlebic 
qarTuli materialuri samarTlis ZiriTad principebs 
ewiaaRmdegeba. amis sapirispirod, sazRvargareT iTvleba, rom 
ucxouri sasamarTlo gadawyvetilebebis cnobisa da aRsrulebis 
Sesaxeb debulebebSi saubaria samoqalaqo procesualur-
samarTlebriv ordre public-ze107. am SemTxvevaSi, rogorc wesi, xdeba 
ara sajaro wesrigis damrRvev ucxour samarTlis normaze, aramed 
miuRebel ucxour sasamarTlo gadawyvetilebaze uaris Tqma108. 
 
amrigad, procesualur-samarTlebrivi sajaro wesrigis 
SemTxvevaSi, pirvel rigSi, saqme exeba ucxouri sasamarTlo 
gadawyvetilebis formas, imas, Tu ra proceduris Sedegad iqna igi 
miRebuli da a.S. bunebrivia, ucxouri sasamarTlo gadawyvetileba 
SeiZleba materialur-samarTlebrivi TvalsazrisiTac iyos 
miuRebeli. am sakiTxTan dakavSirebiT sainteresoa germaniis 
uzenaesi sasamarTlos definicia109: „dauSvebelia ucxouri aqtis 
cnoba da aRiareba, Tu igi germanuli samarTlebrivi 
Rirebulebebis ZiriTad arss da maTSi gansaxierebul 

                                                 
105 М.М.Богуславский, Международное частное право, 2002, Москва,  ст. 400 
106 М.М.Богуславский, Международное частное право, 2002, Москва,  ст. 400 
107 Sdr: A.v. Falck, S. 55 
108 Martiny, Internationales Zivilverfahrensrecht III/1, Rz. 1016 
109 BGHZ 22, S. 24. 
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samarTlianobis warmodgenebs imdenad ewinaaRmdegeba, rom 
nacionaluri koncefciis mixedviT igi sruliad miuRebelia“.  
 
materialur-samarTlebrivi sajaro wesrigis darRvevad miiCneva, 
magaliTad, nebismieri demokratiuli saxelmwifosTvis 
warmoudgeneli sasamarTlo gadawyvetileba, romelic pirs 
qorwinebis dadebis valdebulebas akisrebs110. 
 
dasavleTis saxelmwifoebSi procesualur-samarTlebrivi sajaro 
wesrigis darRveviT miRebul ucxo qveynis sasamarTlo 
gadawyvetilebis cnobaze uaris Tqma ufro xSiria, vidre 
materialur-samarTlebriv ordre public-is gamoyeneba. amis mizezi, Cemi 
azriT, is SeiZleba iyos, rom saxelmwifoTa umravlesobaSi 
materialuri samarTali ase Tu ise msgavs principebs da 
samarTlianobis Sesaxeb identur warmodgenebs efuZneba, 
samarTalwarmoebis procesi ki gacilebiT meti erovnuli 
TaviseburebebiT xasiaTdeba. magaliTad, am kuTxiT didi 
gansxvavebebi arsebobs kontinentur – evropul da inglisur - 
amerikul samarTlebriv ojaxebs Soris. magaliTad, saerTo 
samarTlis sistemis praqtikaSi arsebobs samoqalaqo procesSi 
mopasuxis samarTalwarmoebidan sruli gamoTiSvis instituti - 
contempt of court, am ukanasknelis braleulobis miuxedavad, romelic 
sajarimo sanqciis saxiT xorcieldeba. rogorc vxedavT, 
procesualur sakiTxebSi arsebiTi sxvaoba SeiZleba arsebobdes 
demokratiuli Rirebulebebze dafuZnebul saxelmwifoebs 
Sorisac. 
 
sxva sakiTxia, yovelTvis moxdeba Tu ara aseT situaciaSi ucxour 
sasamarTlo gadawyvetilebis cnobaze uaris Tqma misi sajaro 
wesrigTan Seusabamobis sababiT. rogorc ukve vivaraudeT, xSir 
SemTxvevaSi, xdeba aseTi uaris ekonomikuri, politikuri Sedegebis 
Sefaseba da mxolod mas Semdeg miiReba Sesabamisi gadawyvetileba. 
 
contempt of court-is gamoyenebiT miRebuli sasamarTlo 
gadawyvetilebis cnobis sakiTxi ganixileboda germaniis 
federaciis uzenaes sasamarTloSi. sasamarTlom, yvelafris 
miuxedavad, cno da aRsrulebadad gamoacxada is gadawyvetileba, 
romlis misaRebad gamarTul procesSi saerTo samarTlis 
qveynebisTvis damaxasiaTebeli es instituti iqna gamoyenebuli. 
sajaro wesrigis darRveva im sababiT iqna uaryofili, rom 
mopasuxem Tavisi arabraleulobis Sesaxeb ar ganacxada111. 
 
sainteresoa, Tu ras moimoqmedebda qarTveli mosamarTle 
analogiur situaciaSi. aSkaraa, rom amgvari saproceso viTareba 
calsaxad arRvevs saqarTvelos samoqalaqo saproceso kodeqsiT 
gaTvaliswinebul SejibrebiTobis princips. ase rom, saqme gvaqvs 

                                                 
110 RGZ 169, S. 245 ff. 
111 BGHZ 48, S. 327, 333 
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swored rom iseT situaciasTan, rogorsac saqarTvelos kanoni 
„saerTaSoriso kerZo samarTlis Sesaxeb“ pirdapir iTvaliswinebs 
– gadawyvetileba ewinaaRmdegeba saqarTvelos ZiriTad 
samarTlebriv principebs. 
 
amgvarad, aucilebelia samarTlebrivi doqtrinis arseboba, 
romelic gansazRvravs, Tu ra farglebSi unda moxdes ordre public-is 
daTqmis axsna-ganmarteba. vinaidan saqarTveloSi am mxriv ar 
arsebobs sasamarTlo praqtika, kvlav da kvlav ucxoeTis 
ganviTarebuli saxelmwifoebis gamocdilebas unda daveyrdnoT. 
 
arc erT qveyanaSi praqtikulad ar arsebobs zusti CamonaTvali an 
raime wesebi, romlebic adgenen, Tu ra saxis ucxouri sasamarTlo 
gadawyvetilebebi ewinaaRmdegeba sajaro wesrigis moTxovnebs. es 
logikuricaa, vinaidan aseTi norma romc arsebobdes, igi azrs 
moklebuli iqneboda112, radgan ordre pubic-is daTqmis mizani swored 
is aris, rom mosamarTles garkveuli Tavisufleba mianiWos, raTa 
am ukanasknelma gadawyvitos, Tu romeli konkretuli ucxouri 
sasamarTlo gadawyvetileba ar akmayofilebs sajaro wesrigis 
moTxovnebs. saqarTvelos ZiriTad samarTlebriv principebTan 
SeusabamobaSi myofi ucxo qveynis sasamarTlo gadawyvetilebebis 
saxeebis zusti CamonaTvalis dadgena kanonis teqstSi wminda 
praqtikuli TvalsazrisiTac ar iqneboda gamarTlebuli. saqme 
isaa, rom mravalferovan Tanamedrove cxovrebaSi, warmoiSoba sul 
axali tipis samarTlebrivi urTierTobebi, da Sesabamisad, 
Sinaarsobrivad axali detalebis Semcveli sasamarTlo 
gadawyvetilebebi, romelTa cnobis da aRsrulebis sakiTxi xSir 
SemTxvevaSi metad sadavo SeiZleba iyos, amgvar mkacr 
reglamentacias azri ara  aqvs da swored konkretuli 
garemoebebidan gamomdinare mosamarTlis Sefaseba gvesaxeba 
yvelaze misaReb gamosavlad. magaliTad, kompiuteruli teqnikis, 
genuri inJineriis da sxv. miRwevebidan gamomdinare, ideba 
sxvadasxva axali tipis garigebebi, sasamarTloebs gamoaqvT 
sruliad uprecedento gadawyvetilebebi. ewinaaRmdegeba Tu ara, 
vTqvaT, genetikurad modificirebul sakveb produqtebze dadebuli 
garigebebi saqarTvelos ZiriTad samarTlebriv principebs? es 
sakiTxi didi uTanxmoebis sagani iyo amerikis SeerTebul Statebsa 
da evrokavSirs Soris, rodesac am ukanasknelma akrZala amgvari 
produqtebis importi okeanis gaRma mdebare saxelmwifodan. 
advili warmosadgenia, Teoriulad mainc, rom am TemasTan 
dakavSirebuli gadawyvetileba aRsasruleblad iqnes miqceuli, 
iseT teqnologiurad CamorCenil saxelmwifoSic ki, rogorsac 
dResdReisobiT warmoadgens saqarTvelo. 
 
mosamarTlisTvis gansjis Tavisuflebis miniWeba imiTac SeiZleba 
gavamarTloT, rom garkveuli samarTlebrivi urTierTobebi, 
romlebic warsulSi sajaro wesrigis darRvevad miiCneoda, 

                                                 
112 Sdr.: H.-J. Schramm, III, P. 6. 
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samarTlebrivi faseulobebis mudmivi gardaqmnis pirobebSi axlo 
momavalSi SeiZleba sxvagvarad iqnes Sefasebuli. magaliTad, 
mravali specialisti akeTebs prognozs, rom adamianis ujredis 
klonireba, romelic dRes TiTqmis yvela saxelmwifos 
kanonmdeblobiT aris akrZaluli, potenciurad udidesi 
sargeblobis momtania kacobriobisTvis samedicino TvalsazrisiT 
da sul male am kuTxiT arsebuli samarTlebrivi winaRobebi 
daZleul iqneba. 
 
amgvarad, sajaro wesrigis sawinaaRmdego ucxouri sasamarTlo 
gadawyvetilebebis saxeebis zusti CamonaTvalis arseboba, 
Teoriuladac ki SeuZlebelia samarTlebriv urTierTobaTa 
mravalricxovnebis gamo, rom araferi vTqvaT imaze, rom 
kanonmdebel iZulebuli iqneboda mudmivi Sesworebebi da 
damatebebi Seetana aseT CamonaTvalSi. 
 
maSasadame, evropis ganviTarebul qveynebSi (aq pirvel rigSi 
kontinetur-evropuli samarTlis sistemis qveynebs vgulisxmobT) 
saqme gvaqvs ara zust CamonaTvalTan, aramed sasamarTlo 
praqtikasa da Teoriul iuridiul mecnierebaze damyarebul 
doqtrinasTan, romelic sajaro wesrigis daaxloebiT sazRvrebs 
adgens. saerTod, ordre public-is Sesaxeb daTqma calsaxad miiCneva 
gamonaklis SemTxvevaSi gamoyenebad normad, misi samarTlebrivi 
interpretacia xdeba viwrod da Sesabamisad ucxouri sasamarTlo 
gadawyvetilebis aRsrulebadad gamocxadebasTan mimarTebaSi aseT 
precendentebs metad iSviaTad vawydebiT. 
 
niSandoblivia germaniis Crdilo rain-vestfaliis federaluri 
miwis uzenaesi sasamarTlos mier ganxiluli dava, sadac saqme 
italiur sasamarTlo gadawyvetilebas exeboda113. es sasamarTlo 
aqti mopasuxis mxridan sajaro wesrigTan Seusabamobis sababiT 
iqna gaprotestebuli. mopasuxem ganacxada, rom italiaSi arsebuli 
droebiTi dayadaReba, romlis calke gasaCivrebac ar daiSveba da 
misi gadamowmeba mxolod saqmis arsebiTad gadawyvetisas xdeba, 
germaniis konstituciis 103-e muxlSi dadgenil sasamarTlo 
mosmenis princips ewinaaRmdegeba. Cven ukve zemoTac vnaxeT, Tu 
raoden didi mniSvneloba eniWeba am principis dacvas germaniis 
federaciul respublikaSi. miuxedavad amisa, ordre public-is darRveva 
uaryofil iqna. am magaliTze Cans sajaro wesrigis Sesaxeb 
daTqmis viwro gagebiT axsna-ganmartebis koncefciac da, 
garkveulwilad, aseve samarTlebriv-politikuri garemoebebis 
gaTvaliswinebac konkretuli mosamarTleebis mier. es 
bunebrivicaa, radgan evropuli Tanamegobrobis partniori qveynis 
sasamarTlo gadawyvetilebis cnobaze uaris Tqmas ara marto 
iuridiuli aspeqtebi gaaCnia. 
 

                                                 
113 RIW 1985, S. 973 ff. 
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saqarTvelos ZiriTad samarTlebriv principebTan Seusabamobas 
SeiZleba maSinac hqondes adgili, rodesac ucxo qveyanaSi 
sasamarTlo procesis mimdinareobisas mopasuxes uars etyvis 
dacvis uflebaze. 
 
kontinetur-evropuli samarTlis qveynebSi amJamad intensiuri 
diskusia mimdinareobs im sakiTxze, ewinaaRmdegeba Tu ara amerikis 
SeerTebul StatebSi arsebuli mosamarTlis arCevis praqtika, 
romelzedac mxareebs mniSvnelovani zegavlenis moxdena ZaluZT, 
mosamarTleTa damoukideblobis princips114. 
 
dasasruls, xazi unda gavusvaT anglo-amerikuli samarTlebrivi 
ojaxis kidev erTi institutis Seusabamobas romaul-germanuli 
sakanonmdeblo tradiciis mimdevari qveynebis sajaro wesrigTan. 
esaa ZiriTadad amerikis SeerTebul StatebSi farTod 
gamoyenebuli punitive damage anu sarCelebi, romlebic milionobiT 
da aTobiT milionobiT dolaris davis sagans moicavs. igi 
warmoadgens zianis mimyeneblis mimarT damatebiTi sasjelis saxes. 
aseTi saxis sarCelebi da maTi dakmayofilebis Sedegad 
gamotanili sasamarTlo gadawyvetilebebi, savaraudod 
saqarTveloSic unda CaiTvalos qveynis ZiriTad samarTlebriv 
principebTan SeusabamobaSi myof ucxour aqtebad. zianis 
anazRaurebis Sesaxeb qarTuli materialur-samarTlebrivi 
normebis aSkarad  uxeSi xelyofa iqneboda, vTqvaT, mravali 
milioni dolariT rom daejarimebinaT qarTuli kompania imis 
gamo, rom misma TanamSromelma imdenad cxeli yava mihyida 
klients, rom am ukanasknelma yavis dalevisas damwvroba miiRo (es 
magaliTi mac donalds-is winaaRmdeg aRZrul realur sarCels 
emyareba). 
 
aRsaniSnavia, rom „saerTaSoriso kerZo samarTlis Sesaxeb“ 
saqarTvelos kanoni ar akonkretebs, Tu rogor unda moaxdinos 
mosamarTlem ucxour sasamarTlo gadawyvetilebaze uaris Tqmis 
safuZvlis gadamowmeba, sakuTari iniciativiT anu samsaxureobrivi 
movaleobis farglebSi (ex officio), Tu dispoziciurobis principidan 
gamomdinare, mxolod mxareTa Suamdgomlobis Sedegad. 68-e muxlis 
Sinaarsidan amis dadgena Znelia (sapirispirodaa saqme ucxour 
saarbitraJo gadawyvetilebebTan mimarTebaSi, rasac qvemoT 
ganvixilavT).: „gadawyvetilebis cnoba ar xdeba, Tu....“. arada es 
sakiTxi metad aqtualuria dasavleTis ganviTarebuli qveynebis 
saerTaSoriso kerZo samarTlis procesSi.  
 
aRiarebulia, rom sajaro wesrigTan gadawyvetilebis 
Sesabamisobis sakiTxi yvela SemTxvevaSi unda iqnas Semowmebuli 
mosamarTlis mier. amgvarad, es mis samsaxureobriv movaleobas 
warmoadgens. magram gana es niSnavs, rom sxva safuZvlebi mxaris 
SuamdgomlobiT unda iqnas ganxiluli? sxva pirobebTan 

                                                 
114 H.-J. Schramm, III, P. 6. 
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mimarTebaSi ar arsebobs erTiani azri. aq yvelaferi 68-e muxlis 
me-2 punqtis pirveli winadadebis axsna-ganmartebazea 
damokidebuli. savaraudod, frazas „gadawyvetilebis cnoba ar 
xdeba, Tu...“ SesamCnevad imperatiuli datvirTva gaaCnia. 
saqarTvelos uzenaesi sasamarTlos mier ucxouri 
gadawyvetilebebis cnobaze da aRsrulebaze miRebuli 
ganCinebebidanac Cans, rom mosamarTleebi metwilad Tavs 
valdebulad Tvlian 68-e muxlSi dasaxelebuli pirobebi 
Seamowmon. amgvarad CavTvaloT, rom uflebamosil qarTvel 
mosamarTleTa samsaxureobriv movaleobas warmoadgens ucxo 
qveynis sasamarTlo gadawyvetilebis „saerTaSoriso kerZo 
samarTlis Sesaxeb“ saqarTvelos kanonis 68-e muxlTan 
Sesabamisobis dagena. miuxedavad amisa, TviT normatiuli aqtis 
teqstSi am sakiTxis Taobaze mcire miniSnebis gakeTeba, Cemi azriT, 
sruliad gamarTlebuli iqneboda. 
 
 
bb) saerTaSoriso xelSekrulebebi ucxouri sasamarTlo 
gadawyvetilebebis cnobaze uaris Tqmis Sesaxeb 
 
I minskis konvencia 
 
1993 wels daido minskis konvencia damoukidebel saxelmwifoTa 
Tanamegobrobis monawile saxelmwifoTa Soris samoqalaqo, 
saojaxo da sisxlis samarTlis saqmeebze samarTlebrivi 
daxmarebisa da samarTlebrivi urTierTobebis Sesaxeb. 
niSandoblivia, rom es mrvalmxrivi saerTaSoriso xelSekruleba 
iTvaliswinebs ucxouri (maSasadame, aq igulisxmeba sxva wevri 
saxelmwifo) sasamarTlo gadawyvetilebebis cnobaze da 
aRsrulebaze uaris Tqmis sakmaod gansxvavebul safuZvlebs 
evropul analogebTan SedarebiT. amitom mizanSewonilad mimaCnia 
maTi detaluri ganxilva. Tvali gadavavloT am aqtis CvenTvis 
RirSesaniSnav debulebebs. 
 
51-e muxli adgens, rom am konvenciiT gaTvaliswinebuli pirobebis 
Sesabamisad TiToeuli wevri-saxelmwifo cnobs da aRasrulebs 
sxva qveynis teritoriaze gamotanil Semdeg gadawyvetilebebs: 
a) iusticiis organoebis gadawyvetilebebs samoqalaqo da saojaxo 
saqmeebze am sakiTxebTan dakavSirebuli sasamarTlo morigebebis 
CaTvliT, aseve fulad valdebulebTan dakavSirebul notarialur 
aqtebs: 
b) sasamarTloebis gadawyvetilebebs sisxlis samarTlis saqmeebze 
zianis anazRaurebasTan dakavSirebiT. 
Tumca es arsebul qarTul terminologias ar Seesabameba, „a“ 
punqtSi nagulisxmevi iusticiis organoebis gadawyvetilebebi, Cemi 
azriT, swored rom sasamarTlo gadawyvetilebebad unda gavigoT. 
savaraudod, aq moiazreba mTlianad sasamarTlo xelisufleba.  
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Semdegi 52-e muxli adgens, rom amgvari iusticiis organoebis mier 
gamotanili da kanonier ZalaSi Sesuli gadawyvetilebebi, 
romlebic Tavisi bunebiT aRsrulebas ar saWiroeben, sxva wevr-
saxelmwifoebis teritoriaze icnoba specialuri 
samarTalwarmoebis gareSe, Tu: 
a) meore saxelmwifos iusticiis organoebs imave saqmeze ara  aqvT 
gamotanili kanonier ZalaSi Sesuli gadawyvetileba; 
b) Tu am konvenciiT an masSi Sesabamisi normebis ararsebobis 
SemTxvevaSi meoradi saxelmwifos Sida kanonmdeblobiT saqme ar 
eqvemdebareba am qveynis gansakuTrebul kompetencias. 
 
52-e muxlis meore punqti adegns, rom igive exeba meurveobisa da 
mzrunvelobis Sesaxeb gadawyvetilebebs, aseve ganqorwinebis 
Sesaxeb gadawyvetilebebs, romlebic am aqtis gamomtani 
saxelmwifos kompetenturi organos mieraa miRebuli. 
 
53-e muxli awesrigebs iZulebiTi aRsrulebis Sesaxeb 
Suamdgomlobaze nebarTvis gacemis sakiTxs, xolo 54-e 
gadawyvetilebebis cnobisa da aRsrulebis wess. vinaidan am 
normebs Cven ucxouri sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebis procedurasTan mimarTebaSi kidev SevxvdebiT, 
yuradReba gavamaxviloT minskis konvenciis 55-e muxlze – uari 
gadawyvetilebebis cnobaze da aRsrulebaze. igi iTvaliswinebs, 
rom 52-e muxlSi aRniSnuli gadawyvetilebebis iZulebiTi wesiT 
aRsrulebis nebarTvaze uari SeiZleba iTqvas, roca: 
a) im mxaris kanonmdeblobis mixedviT, romlis teritoriazec 
gamotanilia gadawyvetileba, igi kanonier ZalaSi ar aris Sesuli 
an ar eqvemdebareba aRsrulebas, im SemTxvevebis garda, roca 
gadawyvetileba unda aRsruldes kanonier ZalaSi mis Sesvlamde; 
b) mopasuxem monawileoba ver miiRo procesSi imis gamo, rom mas, 
an sxva uflebamosil pirs, droulad ar Cabarda sasamarTlo 
uwyeba; 
g) Tu im saxelmwifos teritoriaze, romelSic unda cnobil da 
aRsrulebul iqnas gadawyvetileba, erTsa da imave mxareebs Soris 
erTsa da imave davis saganze da erTsa da imave safuZvliT, adre 
ukve gamotanili iyo kanonier ZalaSi Sesuli gadawyvetileba, an 
cnobil iqna mesame saxelmwifos sasamarTlos gadawyvetileba; 
aseve, Tu am saxelmwifos teritoriaze mocemul saqmeze 
mimdinareobs samarTalwarmoeba; 
d) am konvenciis debulebebis Tanaxmad da maTi ararsebobisas im 
saxelmwifos kanonmdeblobis Tanaxmad, romelis teritoriazec 
gadawyvetileba cnobil unda iqnas da aRsruldes, saqme am 
saxelmwifos organoebis gansakuTrebul kompetencias miekuTvneba; 
e) ar arsebobs sabuTi, romelic mxareTa mier saxelSekrulebo 
gansjadobis Sesaxeb SeTanxmebis dadebas daadasturebda; 
v) im saxelmwifos kanonmdeblobis Tanaxmad, romelic cnobisa da 
aRsrulebis saqmes ganixilavs, iZulebiTi aRsrulebis 
xandazmulobis vada gasulia. 
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pirvel rigSi, niSandoblivia konvenciis araimperatiuli, 
aramomTxovni toni: „...uari SeiZleba iTqvas im SemTxvevebSi, Tu...“. 
aseTi sityvawyoba calsaxad dispoziciurobiT xasiaTdeba da 
mosamarTles Sesabamisi gadawyvetilebis misaRebad aranairad ar 
avaldebulebs, gansxvavebiT, magaliTad, „saerTaSoriso kerZo 
samarTlis Sesaxeb“ saqarTvelos kanonis 68-e muxlisgan – 
„gadawyvetilebis cnoba ar xdeba, Tu...“ amgvarad, damoukidebel 
saxelmwifoTa Tanamegobrobis wevris mosamarTles SeuZlia sxva 
qveynis gadawyvetilebis cnobaze da aRsrulebaze uaris Tqma iseTi 
safuZvliT, romelic am 55-e muxliT araa gaTvaliswinebuli. 
amgvarad, es norma ufro metad emsgavseba ucxouri 
gadawyvetilebis cnobaze da aRsrulebaze uaris Tqmis 
magaliTebis CamonaTvals da ara saerTaSoriso xelSekrulebiT 
myarad dadgenil pirobebs. 
 
Tu minskis konvenciis 55-e muxlis „b“, „g“, „d“, qvepunqtebis 
Sinaarsi CvenTvis sakmaod kargadaa nacnobi Tavad saqarTvelos 
Sida kanonmdeblobidan, igives ver vityviT dsT-es wevri 
saxelmwifoebis gadawyvetilebebis cnobisa da aRsrulebis sxva 
winapirobebze. „a“ punqtSi yuradRebis gamaxvileba xdeba 
gadawyvetilebis kanonier ZalaSi Sesvlis faqtze. dasavleTis 
qveynebis samarTali, saerTaSoriso xelSekrulebebi da maTi 
modeliT Seqmnili qarTuli kanonmdeblobac ar axdens ucxouri 
sasamarTlo gadawyvetilebis cnobas da aRsrulebas, Tu es 
moTxovna ar iqna daculi. gansxvaveba isaa, rom amas evropaSi 
bunebriv winapirobad aRiqvamen da saWirod ar Tvlian ucxo 
qveynis sasamarTlos gadawyvetilebis kanonieri Zalis ararsebobis 
calke normad gaTvaliswinebas Sesabamis CamonaTvalSi. am mxriv 
misabaZia saqarTvelos kanoni „saerTaSoriso kerZo samarTlis 
Sesaxeb“, romelic ara zemoTxsenebuli safuZvlebis CamonaTvalSi, 
aramed 68-e muxlis pirvel frazaSi adgens: „saqarTvelo cnobs 
ucxo qveynis kanonier ZalaSi Sesul sasamarTlo 
gadawyvetilebebs“. evropis mTeli rigi qveynebis kanonmdeblobaSi 
ki aseTi uSualo normatiuli daTqma ar gvxvdeba da sakiTxi 
regulirdeba sasamarTlo praqtikis, iuridiuli doqtrinis 
meSveobiT.  Tu romeli midgomaa ufro gamarTlebuli, Tumca 
sadavo, magram, Cemi azriT, naklebad arsebiTi sakiTxia. 
 
aseve ar figurirebs evropul analogebSi minskis konvenciis „e“ 
qvepunqtis msgavsi debuleba. ra moiazreba saxelSekrulebo 
gansjadobis Sesaxeb SeTanxmebaSi? minskis konvenciis Sesaxeb ara 
marto komentarebis, aramed sruli da maRal doneze Sesrulebuli 
qarTuli Targmanis ararsebobis pirobebSi rTulia zemoT 
dasaxelebuli normis Sinaarsis zusti dadgena. saerTod, 
saxelSekrulebo gansjadobis qveS saerTaSoriso kerZo samarTlis 
procesSi igulisxmeba mxareTa SeTanxmeba imis Taobaze, rom 
konkretuli saqme ganixilos ucxo saxelmwifos sasamarTlom, 
Tumca lex fori (im saxelmwifos kanoni, sadac mdebareobs 
sasamarTlo) am davas adgilobrivi sasamarTlos iurisdiqcias 
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uqvemdebarebs, da piriqiT. amgvarad, mxareebi, eyrdnobian ra 
mxareTa avtonomiisa da saxelSekrulebo Tavisuflebis principebs, 
Tavad adgenen uflebamosil sasamarTlos, Tu amas xels ar uSlis 
konkretuli qveynis sasamarTloTa gansakuTrebuli kompetenciis 
Sesaxeb imperatiuli norma. mxareTa SeTanxmebebs, romlebic 
adgenen gansjadobas, ewodeba prorogaciuli SeTanxmebebi115.  
magram vin gvevlineba mxareebad minskis konvenciis Tanaxmad? 
logikurad es kerZo samarTlis fizikuri da iuridiuli pirebi 
unda iyvnen da ara TviT minskis konvenciis wevri-saxelmwifoebi. 
imis asociacia, rom am muxlSi igulisxmeba saxelmwifoebi 
SeiZleba gaCndes konvenciis metad bundovani formulirebidan, 
romelic mxareebisa da xelSekrulebis damdebi subieqtebis 
definicirebas ar axdens. Tu „e“ qvepunqtSi swored es 
igulisxmeba, mimaCnia, rom konvenciaSi aseTi debulebis Setana 
namdvilad ar iyo aucilebeli. ufro sworad, marTebuli 
formulireba iqneboda, rom prorogaciuli SeTanxmeba am 
ukanasknelis arsebobisas Tan unda daerTos Suamdgomlobas. 
winaaRmdeg SemTxvevaSi, Cndeba eWvi, rom prorogaciuli 
SeTanxmebis gareSe Suamdgomloba saerTod ar miiReba 
gansaxilvelad. SeiZleba, rom mxareebs saerTodac ar daedoT 
amgvari prorogaciuli xelSekruleba. miuxedavad amisa, 
saerTaSoriso samarTlis koliziuri normebis gamoyenebiT, yvela 
SemTxvevaSi, mainc romelime saxelmwifos sasamarTlo aRmoCndeba 
am saqmis ganxilvaze uflebamosili. amgvarad, saxelSekrulebo 
gansjadobis Sesaxeb sabuTis ararseboba ar unda iyos ucxo 
qveynis sasamarTlo gadawyvetilebis aRsasruleblad miqcevisTvis 
damabrkolebeli garemoeba. misi darTva Suamdgomlobaze unda 
ganvixiloT, rogorc fakultaturi piroba. 
 
aseve saorWofoa xandazmulobis vadis gasvlis Setana 
gadawyvetilebis damabrkolebeli garemoebebis CamonaTvalSi. am 
punqtis arseboba minskis konvenciaSi, savaraudod, gamowveulia 
rusuli samarTlis gavleniT, sadac aseve figurirebs analogiuri 
debuleba. SeuZlebelia pirdapiri mniSvnelobiT yvela im 
safuZvlis CamoTvla erT aqtSi, romelic ucxouri sasamarTlo 
gadawyvetilebis aRsrulebas gamoricxavs. magaliTad, savsebiT 
zedmetia imis Cawera kanonSi, rom ar moxdeba iseTi ucxouri 
sasamarTlo gadawyvetilebis cnoba, romelic sisxlis samarTlis 
kodeqsiT gaTvaliswinebuli danaSaulis Cadenas iTvaliswinebs. 
daaxloebiT igive SeiZleba iTqvas xandazmulobis vadebis 
gasvlazec. 
 
amis sapirispirod, minskis konvenciaSi ar aris Sesuli yvelaze 
mniSvnelovani winapiroba ucxouri gadawyvetilebis cnobisTvis, 
kerZod, sajaro wesrigis Sesaxeb daTqma116. aqedan gamomdinare, 
aramarTebulia, rom cnobaze uaris Tqma SeiZleba moxdes mxolod 
imis gamo, rom mxares droulad ar miawodes informacia procesis 
                                                 
115 М.М.Богуславский, Международное частное право, 2002, Москва,  401. 
116 H.-J. Schramm, IV. 
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Sesaxeb117. es kriteriumi ar asaxavs Temis mTavar problematikas, 
vinaidan is ki ar aris mTavari, icoda Tu ara mxarem procesis 
Sesaxeb, aramed is, hqonda Tu ara mas Tavis dacvis saSualeba118. 
 
aqedan gamomdinare, saqarTvelos dsT-Si monawileobis periodSi 
qarTveli mosamarTle metad arasaxarbielo viTarebaSi SeiZleba 
aRmoCeniliyo – im SemTxvevaSi, Tu ucxo qveynis sasamarTlo 
gadawyvetileba winaaRmdegobaSi iqneboda saqarTvelos sajaro 
wesrigTan, mas formalurad ar eqneboda ufleba gamoetana 
ganCineba amgvari aqtis cnobaze da aRsrulebaze uaris Tqmis 
Sesaxeb.  es normaTa ierarqiis principidan gamomdinareobs – Cven 
xom ukve vaxseneT, rom saerTaSoriso xelSekrulebas, am 
SemTxvevaSi minskis konvencias upiratesi Zala gaaCnda 
Sidasaxelmwifoebriv kanonTan SedarebiT. maS, ra unda iRonos 
qarTvelma mosamarTlem analogiuri situaciis arsebobisas? 
normaTa amgvari konkurenciis sakiTxebs praqtikaSi udidesi 
mniSvneloba gaaCniaT, amitom maT qvemoT ufro detalurad 
ganvixilavT. 
 
savsebiT logikuria, rom minskis konvenciaSi araferia naTqvami 
nacvalgebis principis dacvaze, vinaidan 51-e muxli ukve 
TavisTavad iTvaliswinebs, rom zogadad mxareebi erTmaneTis 
sasamarTlo gadawyvetilebebs cnoben. 
 
II ormxrivi xelSekrulebebi 
 
aqve SevexoT saqarTvelos mier dadebul xelSekrulebebs 
somxeTis, azerbaijanis, ukrainis, TurqmeneTis, bulgareTis, 
TurqeTis respublikebTan, romlebic aseve iTvalswineben am 
qveynebis gadawyvetilebebis saqarTvelos teritoriaze cnobisa da 
aRsasruleblad miqcevis gansakuTrebul wesebs. miuxedavad, imisa, 
rom bevri debuleba identuria minskis konvenciisa da xSir 
SemTxvevaSi ukve naTqvamis gameoreba mogviwevs, arsebobs mTeli 
rigi gansxvavebebic. amitom gadaWarbebuli ar unda iyos Sesabamisi 
normebis zusti teqstobrivi gadmocemac.  
 
somxeTTan dadebuli ormxrivi SeTanxmebis safuZvelze, Cveni 
saxelmwifo valdebulia cnos da aRasrulos meore mxaris 
teritoriaze gamotanili da kanonier ZalaSi Sesuli sasamarTlo 
gadawyvetilebebi. termin „sasamarTlo gadawyvetilebebSi“ 
saqarTvelosa da somxeTisTvis sxvadasxva ram SeiZleba 
igulisxmebodes. amitom xelSekruleba orive qveynisTvis cal-
calke axdens am cnebis definicias. saqarTvelosTvis somxuri 
sasamarTlo gadawyvetileba warmoadgens: 
a) gadawyvetilebebs samoqalaqo, maT Soris sameurneo saqmeebze; 
b) mxareTa morigebebs sasamarTloSi; 
g) ganaCenebs danaSauliT miyenebuli zianis anazRaurebis nawilSi; 
                                                 
117 H.-J. Schramm, IV. 
118 H.-J. Schramm, IV. 

 67 



d) dokumentebs mamobis dadgenisa da saalimento valdebulebaTa 
Sesaxeb; 
e) dokumentebs, romelTac gaaCniaT saaRsrulebo warwera; 
v) gadawyvetilebebs sasamarTlo xarjebis Sesaxeb. 
 
aqedan gamomdinare, vxedavT, rom somxeTTan dadebuli 
xelSekruleba samoqalaqo samarTlis saqmeebze samarTlebrivi 
daxmarebis Sesaxeb sasamarTlo aqtebis ufro farTo speqtrs 
moicavs, vidre minskis konvencia, romlis wevrebic arian 
saqarTveloc da somxeTic. aqedan gamomdinare, es xelSekruleba 
ufro konkretul, specialur normebs Seicavs da ori mezobeli 
qveynis Sesabamis samarTlebriv urToerTobebSi swored mas gaaCnia 
upiratesoba. 
 
somxuri sasamarTlo gadawyvetilebis cnobisa da aRsrulebis 
Sesaxeb Suamdgomloba waredgineba am gadawyvetilebis gamomtan 
sasamarTlos ganmcxadeblis mier da gadaegzavneba xelSekrulebis 
monawile meore mxaris sasamarTlos. ganmcxadebels SeuZlia 
uSualod mimarTos xelSekrulebis monawile meore mxaris 
sasamarTlosac. Suamdgomlobas sasamarTlos gadawyvetilebis 
cnobisa da aRsrulebis Sesaxeb Tan unda daerTos Semdegi 
dokumentebi: 
a) sasamarTlos mier damowmebuli sasamarTlo gadawyvetilebis 
asli: Tu aslSi ar aris zusti miniSneba imaze, rom 
gadawyvetileba Sevida kanonier ZalaSi da SeiZleba aRsruldes, 
maSin mas unda daerTos erTi egzemplari sasamarTlos 
oficialuri dokumentisa sasamarTlo gadawyvetilebis ZalaSi 
Sesvlis Sesaxeb; 
b) sasamarTlos dokumenti, xelSekrulebis monawile SemkiTxveli 
mxaris teritoriaze gadawyvetilebis aRsrulebuli nawilis 
Sesaxeb; 
g) dokumenti, romelic amtkicebs, rom mxares, romelic ar iRebda 
monawileobas procesSi, kanoniT dadgenili wesiT Cabarda uwyeba 
sasamarTloSi gamocxadebis Sesaxeb, xolo misi 
araqmedunarianobis SemTxvevaSi, – rom mas hyavda Sesabamisi 
warmomadgeneli. 
 
zemoT dasaxelebul dokumentebs Tan unda erTvodes 
diplomatiuri an sakonsulo warmomadgenlobis an xelSekrulebis 
monawile Suamdgomlobis warmomdgeni mxaris uflebamosili piris 
mier damowmebuli Targmani.  
 
es normebi, faqtobrivad, ar gansxvavdeba minskis konvenciaSi 
gaTvaliswinebuli paraleluri debulebebisgan.  aRsaniSnavia 
mxolod, rom somxeTTan dadebuli ormxrivi xelSekruleba ar 
Seicavs friad bundovani Sinaarsis cnebas: „dokuments, romelic 
mxareTa saxelSekrulebo gansjadobis SeTanxmebis arsebobas 
adasturebs“.  
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somxuri sasamarTlo gadawyvetilebis cnobisa da aRsrulebisTvis 
mxolod 4 damabrkolebeli garemoebaa gaTvaliswinebuli: 
1) Tu xelSekrulebis monawile ganaCenis gamomtani mxaris 
nacionaluri kanonmdeblobis mixedviT, gadawyvetileba ar Sesula 
kanonier ZalaSi an aRsrulebas ar eqvemdebareba; 
2) Tu xelSekrulebis monawile im mxaris erovnuli 
kanonmdeblobis Tnaxmad, romlesac waredgineba Suamdgomloba 
gadawyvetilebis cnobisa da aRsrulebis Taobaze, saqme 
ganekuTvneba xalSekrulebis monawile Semsrulebeli mxaris 
sasamarTlos gansakuTrebul kompetencias; 
3) Tu mxares, romelic ar monawileobda procesSi, 
gadawyvetilebis gamomtani mxaris erovnuli kanonmdeblobis 
Sesabamisad, ar Cabarda uwyeba sasamarTloSi gamocxadebis 
Sesaxeb, an misi araqmedunarianobis SemTxvevaSi, ar monawileobda 
misi warmomadgeneli; 
4) Tu imave samarTlebriv davaze imave mxareebs Soris 
xelSekrulebis Semsrulebeli mxaris sasamarTlos mier ukve 
gamotanilia kanonier ZalaSi Sesuli gadawyvetileba,  an igi 
imyofeba warmoebaSi, Semsrulebeli mxaris sasamarTloSi, an ukve 
moxda amave saqmeze mesame saxalmwifos kanonier ZalaSi Sesuli 
gadawyvetilebis cnoba. 
 
cnobaze uaris Tqmis safuZvlebis mcire raodenoba TavisTavad 
aadvilebs Sesabamis proceduras da mezobel saxelmwifosTan 
mimarTebaSi savsebiT misaRebia. samwuxaroa, rom xelSekrulebaSi 
ar aris Cadebuli arasasurveli ucxouri gadawyvetilebis 
dabrkolebis yvelaze mZlavri berketi, kerZod, sajaro wesrigis 
Sesaxeb daTqma. 
 
azerbaijanTan analogiuri xelSekrulebis normebi, romlebic 
exeba cnobaze uaris Tqmas, sasamarTlo gadawyvetilebis cnebasa 
da TandarTul dokumentebs, Sinaarsobrivad identuria somxeTTan 
dadebuli xelSekrulebisa. ukrainasTan mimarTebaSi gamoiyeneba 
sasamarTlo gadawyvetilebis cnobaze uaris Tqmis 3 safuZveli, 
Sesabamis CamonaTvalSi ver vxvdebiT daTqmas amgvari 
gadawyvetilebis kanonier ZalaSi Sesvlis Sesaxeb, Tumca es 
moTxovna am xelSekrulebaSi mainc aris Cadebuli, mxolod sxva 
adgilas. 
 
msgavsi debulebebi bulgareTTan dadebul xelSekrulebaSic 
gvxdeba im damatebiT, rom igi saarbitraJo gadawyvetilebebis 
aRsrulebis damabrkolebel garemoebebsac moicavs, razec qvemoT 
kidev visaubrebT. samwuxarod, es normatiuli aqti arbitraJs 
mxolod gadawyvetilebaze uaris Tqmis safuZvlebTan erTad 
axsenebs da Cven mas ver vxvdebiT TviT am xelSekrulebismieri 
„gadawyvetilebis“ definiciaSi (rogorc zemoT vaxseneT, amgvari 
xelSekrulebebi TiTqmis yovelTvis ganmartaven, Tu ra moiazreba 
termin „gadawyvetilebis“ qveS). me-19 muxlis Sinaarsidan calsaxad 
gamomdinareobs, rom gadawyvetilebebSi Cven unda vigulisxmoT 
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saxelmwifo sasamarTloebis aqtebi. amitom sakmaod moulodnelia, 
rom miuxedavad amisa, saarbitraJo gadawyvetilebebis cnobisa da 
aRsrulebis Sesaxeb norma mainc gaTvaliswinebulia am 
xelSekrulebaSi. 
 
analogiuri xelSekruleba TurqeTis respublikasTan moicavs aseve 
saarbitraJo gadawyvetilebebs da, rac gansakuTrebiT 
mniSvnelovania, Turquli sasamarTlo gadawyvetilebis cnobisa da 
aRsrulebis damabrkolebel garemoebas warmoadgens sajaro 
wesrigis Sesaxeb daTqma. Tumca es mxolod saxelmwifo 
sasamarTloebis gadawyvetilebebs exeba da saarbitraJo 
gadawyvetilebebTan mimarTebaSi ordre public-is normas veRar 
vxvdebiT. 
 
saqarTvelo cnobs da aRsrulebadad acxadebs TurqmeneTis 
teritoriaze gamotanili Semdegi saxis aqtebs: 
a) samoqalaqo saqmeebze gamotanil qonebrivi saxis sasamarTlo 
gadawyvetilebebs; 
b) sasamarTlo gadawyvetilebebs sisxlis samarTlis saqmeebze 
zianis anazRaurebis nawilSi; 
g) saboloo saarbitraJo gadawyvetilebebs samoqalaqo saqmeebze; 
 
vinaidan zemoT moyvanili konvenciis 42-e muxlis „b“ qvepunqti ar 
warmoadgens Cveni kvlevis sagans, xolo „g“ qvepunqts Cven 
saarbitraJo gadawyvetilebebTan mimarTebaSi kidev davubrundebiT, 
yuradReba unda gavamaxviloT samoqalaqo saqmeebze gamotanil 
qonebrivi saxis sasamarTlo gadawyvetilebebze. 
 
qarTul-Turqmenuli xelSekrulebis igive muxli ganmartavs, rom 
cnobasa da aRsrulebas eqvemdebareba mxolod gadawyvetilebebi 
gamotanili im samarTalurTierToebebis mimarT, romlebic 
warmoiSva am xelSekrulebis ZalaSi Sesvlis Semdeg.  
 
amisda sapirispirod, gadawyvetilebani romlebic Seexeba pirad 
statuss, icnobian im SemTxvevaSic, rodesac isini gamotanilia 
mocemuli xelSekrulebis ZalaSi Sesvlamde.  
 
xelSekrulebis 42-e muxlSi xazgasmulia aseve, rom is 
gadawyvetilebebi, romlebic Tavisi xasiaTiT aRsrulebas ar 
eqvemdebarebian (meurveobisa da mzrunvelobis, mTel rig saojaxo 
sakiTxebze da sxv.) icnobian specialuri warmoebis gareSe. es 
debuleba savaraudod gulisxmobs imas, rom xdeba CamoTvlili 
gadawyvetilebebis avtomaturi cnoba. 
 
am ormxrivi xelSekrulebis naklad unda miviCnioT masSi cnobisa 
da aRsrulebis damabrkolebel garemoebaTa CamonaTvalis 
dublireba. saqme imaSia, rom 43-e muxls gaaCnia Semdegnairi 
formulireba: „gadawyvetilebebi, romlebic miTiTebulia 42-e 
muxlSi,icnobian da aResrulebian xelSekrulebis monawile mxaris 
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teritoriaze, Tu isini akmayofileben Semdeg pirobebs...“. 
maSasadame, normis Sinaarsidan gamomdinareobs, rom Tu 
sasamarTlo gadawyvetilebebi ar daakmayofileben Sesabamis 
pirobebs, ar moxdeba maTi cnoba da aRsruleba. Sesabamisad, saqme 
gvaqvs numerus clausus-is principiT Camoyalibebul pozitiur 
konstruqciasTan. 
 
amavdroulad, imave xelSekrulebis 51-e muxli adgens, rom: 
„sasamarTlo gadawyvetilebis cnobisa an aRsrulebis nebarTvis 
gacemaze SeiZleba uari iTqvas, Tu...“. garda imisa, rom norma 
calsaxad araimperatiulad JRers da aqedan gamomdinare numerus 
clausus-ze am SemTxvevaSi ver visaubrebT, igi 43-e muxlis arsebobis 
faqtidan gamomdinare, am xelSekrulebaSi aSkarad zedmetia. 
 
rac Seexeba cnobisa da aRsrulebis damabrkolebeli garemoebebis 
konkretul saxeebs, isini sakmaod mravalricxovania. 
 
xelSekrulebis 43-e da 51-e muxlebis CamonaTvalSi vxvdebiT  
CvenTvis ukve kargad nacnob moTxovnebs (ucxouri sasamarTlo 
gadawyvetilebis kanonieri Zala, saproceso darrvevebis 
ararseboba da sxv.), romlebic rig SemTxvevebSi ufro detalurdaa 
Camoyalibebuli, vidre saqarTvelos mier dadebul sxva analogiur 
saerTaSoriso xelSekrulebebSi. amitomacaa, rom saboloo jamSi 
cnobisa da aRsrulebis damabkolebeli garemoebebis CamonaTvali 
sakmaod bevri, kerZod 11 punqtisgan Sedgeba. 
 
sainteresoa sajaro wesrigis Sesaxeb daTqmis formulirebac: 
„...gadawyvetileba ar ewinaaRmdegeba kanonmdeblobis ZiriTad 
principebsa da sazogadoebriv weswyobilebas...“. amgvarad, 
TurqmeneTTan mimarTebaSi qarTuli ordre public metad farTo 
mniSvnelobas iZens da sakmaod abstraqtul cnebas, „sazogadoebriv 
weswyobilebasac“ moicavs.  
 
Cemi azriT, amgvari zogadi xasiaTis definiciis arseboba 
saqarTvelo-TurqmeneTis xelSekrulebaSi mizanSewonili ar aris. 
Tu „kanonmdeblobis ZiriTadi principebi“ met-naklebad gasagebi 
formulirebaa da ordre public-is sinonimadac SegviZlia ganvixiloT, 
„sazogadoebrivi wes-wyobileba“ qarTuli samarTalmcodneobisTvis 
metad bundovani cnebaa. Sesabamisad, mosamarTles, romelsac 
„sazogadoebrivi weswyobilebis“ axsna-ganmartebisTvis metad 
farTo asparezi eZleva, ar gaaCnia aRniSnuli cnebis 
Sidasaxelmwifoebrivi da ucxouri sasamarTlo praqtikis 
interpretacia. vinaidan iurisprudencia mainc zust mecnierebad 
rCeba, zedmeti abstraqtuloba arasasurvelia,  
  
III  evropuli konvenciebi 
 
miuxedavad imisa, rom saqarTvelo ar aris ucxouri sasamarTlo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb arc briuselis, 
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arc luganos konvenciis wevri da, bunebrivia, masze ar vrceldeba 
arc evrokavSiris sabWos dadgenileba 44/2001, sainteresoa, Tu ra 
pirobebs adgenen es saxelmwifoTaSorisi aqtebi im sferoSi, 
romelic Cveni kvlevis sagans warmoadgens.  
 
briuselisa da luganos konvenciebi ucxo qveynis sasamarTlo 
gadawyvetilebis cnobaze da aRsrulebadad gamocxadebaze uaris 4 
safuZvels icnoben. am SemTxvevaSi Cven mxolod CamonaTvaliT 
SemovifarglebiT, radgan es punqtebi zemoT moyvanil analogiur 
qarTul normebTan mimarTebaSic gvaqvs ganxiluli (5 a aa). ar 
moviyvanT aseve am TiToeuli samarTlebrivi dokumentis zust 
Targmansac, radgan Sinaarsobrivad isini metwilad erTmaneTis 
identurni arian da umniSvnelo terminologiur gansxvavebebze 
SeCerebac ar mimaCnia gamarTlebulad. ucxouri sasamarTlo 
gadawyvetileba ar aRsruldeba: 
1. rodesac im saxelmwifos sasamarTloebi, romelsac miekuTvneba  
ucxouri sasamarTlo, meore saxelmwifos kanonmdeblobiT ar 
arian uflebamosilni; 
2. rodesac es meorad saxelmwifoSi gamotanil an adre cnobil 
ucxour gadawyvetilebas ewinaaRmdegeba an mis safuZvlad 
arsebuli procesi meorad saxelmwifoSi gansjad procesTan 
Seusabamoa; 
3. rodesac gadawyvetilebis cnoba gamoiwvevs meoradi 
saxelmwifos ZiriTadi samarTlebrivi principebis aSkara 
xelyofas, gansakuTrebiT ki maSin, rodesac cnoba adamianis 
ZiriTad uflebebsa da Tavisuflebebs laxavs; 
4 rodesac mopasuxes monawileoba ar miuRia procesSi da 
amis safuZvelze acxadebs pretenzias, uwyeba dadgenili wesebis 
Sesabamisad ar Cabarebia, an aradroulad Cabarda, ris gamoc mas 
Tavis dacva ar SeeZlo. 
 
rasakvirvelia, evrokavSirsa da evropis Tavisufali vaWrobis 
zonaSi Semavali saxelmwifoebisTvis ar arsebobs nacvalgebis 
dacvis winapiroba. igulisxmeba, da xelSekrulebebSic myardeba is 
debuleba, rom monawile mxareebi erTmaneTis sasamarTlo 
gadawyvetilebebs cnoben. aqedan gamomdinare, es punqti evropul 
aqtebSi ar gvxvdeba. 
 
gg) Sidasaxelmwifoebrivi kanonmdeblobisa da saerTaSoriso 
xelSekrulebebis konkurenciis sakiTxi 
 
erTi SexedviT, es Tematika SeiZleba aqtualurad ar mogveCvenos, 
vinaidan saqarTvelos kanonmdebloba, kerZod, normatiuli aqtebis 
Sesaxeb kanonis me-19 muxli Sidasaxelmwifoebrivi 
kanonmdeblobisa da saerTaSoriso xelSekrulebas Soris 
koliziis arsebobisas calsaxad am ukanasknels aniWebs 
upiratesobas. ra Tqma unda, Sidasaxelmwifoebriv kanonmdeblobaSi 
Cven am SemTxvevaSi ar vgulisxmobT qveynis uzenaes iuridiul aqts 
– konstitucias. es norma, Tavis mxriv, efuZneba saqarTvelos 
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konstituciis me-6 muxlis me-2 punqtis analogiuri Sinaarsis 
debulebas. miuxedavad amisa, Cvens TemasTan mimarTebaSi SesaZloa 
sakiTxi ase martivad ver gadawydes. amas ramdenime mizezi aqvs. 
pirvel rigSi is, rom damoukidebel saxelmwifoTa 
TanamegobrobaSi 15 wliani wevrobis periodSi saqarTvelo iyo 
samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 
samarTlebrivi daxmarebisa da samarTlebrivi urTierTobebis 
Sesaxeb minskis konvenciis wevri. es saerTaSoriso xelSekruleba 
ki swored damoukidebel saxelmwifoTa Tanamegobrobis egidiT 
daido, romelSic saqarTvelo mudam pasiur rols 
TamaSobda.MmTeli rigi politikuri mizezebis gamo, romelTa 
ganxilvac am kvlevaSi namdvilad uadgilo iqneboda, saqarTvelo 
mudam iyo am warmonaqmidan gamosvlis upirvelesi kandidati, 
qveynis xelisufleba xangrZlivi periodis ganmavlobaSi sajarod 
acxadebda, rom enTuziazmis gareSe ekideboda dsT-s da masSi Cveni 
wevroba mxolod droebiTia. Sesabamisad, dsT-s farglebSi 
dadebuli mravali SeTanxmeba xSirad mxolod qaRaldze rCeboda, 
ver xerxdeboda maTi Sidasaxelmwifoebriv kanonmdeblobaSi 
implementacia da isini ver iZendnen srulfasovani samarTlis 
wyaros rols. am faqtSi Cven uSualod davrwmundebiT qarTuli 
sasamarTlo praqtikis mimixilvisas, miuxedavad imisa, rom swored 
minskis konvencia yvelaze naklebad SegviZlia miviCnioT 
„simboluri mniSvnelobis mqone“ normatiul aqtad. maSasadame, Cven 
iseT SemTxvevasTan gvaqvs saqme, rodesac politikuri movlenebi 
arsebiT gavlenas axdendnen samarTalwarmoebaze. 
 
minskis konvenciis moqmedeba potenciurad Seicavda rTuli 
koliziebis SesaZleblobas - davuSvaT, rom xelSekrulebis 
monawile erT-erTi qveynis sasamarTlom gamoitana gadawyvetileba, 
romelic colqmruli RalatiT miyenebuli moraluri zianis gamo 
erT-erT meuRles akisrebs 2 milioni dolaris gadaxdas 
(magaliTad punitive damage-s koncefciis gamoyenebiT). rogor unda 
moqceuliyo aseT SemTxvevaSi qarTveli mosamarTle? daeSva 
saqarTvelos teritoriaze aseTi gadawyvetilebis aRsruleba? 
 
am kiTxvaze pasuxis gacema pirvel rigSi imitom aris rTuli, rom 
qarTulma saxelmwifom minskis konvenciis ratificirebiT 
nebayoflobiT Tqva uari sajaro wesrigis Sesaxeb daTqmis 
meSveobiT aseTi arasasurveli sasamarTlo gadawyvetilebis 
Tavidan acilebis SesaZleblobaze. maSasadame, 
Sidasaxelmwifoebriv normatiuli aqtebiT, pirvel rigSi 
„saerTaSoriso kerZo samarTlis Sesaxeb“ kanoniT dadgenili ordre 
public ar gamodgeba zemoTmoyvanil samagaliTo sasamarTlo 
gadawyvetilebaze uaris Tqmis safuZvlad. Tumca, am konkretul 
SemTxvevaSi, Cemi azriT, moqmedebis garkveul Tavisuflebas iZleva 
minskis konvenciis 52-e muxlis savaraudo dispoziciuroba cnobisa 
da aRsrulebis gamomricxav garemoebebTan mimarTebaSi. qarTvel 
mosamarTles saSualeba eqneboda Cveni saxelmwifos ZiriTad 
samarTlebriv principebTan Seusabamo ucxouri sasamarTlo 
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gadawyvetilebis qveynis teritoriaze cnobasa da aRsrulebaze 
uari minskis konvenciis Sesabamisi debulebis araimperatiuli 
xasiTiT daesabuTebina. amisTvis, bunebrivia, mosamarTlem unda 
ixelmZRvanelos „saerTaSoriso kerZo samarTlis Sesaxeb“ kanonis 
68-e muxlis „z“ qvepunqtiT. 
 
Tumca, meore mxriv, Tu minskis konvenciis 52-e muxlis 
Teleologiur axsna-ganmartebas movaxdenT, mivalT daskvnamde, 
rom iq moyvanili gamomricxavi garemoebebis CamonaTvali mainc 
amomwuravia, winaaRmdeg SemTxvevaSi maT dafiqsirebas yovelnairi 
azri ekargeba. 
 
aqedan gamomdinare, im SemTxvevaSi, roca saxeze gvaqvs dsT-s 
qveynis sasamarTlo gadawyvetileba, romlis aRsrulebac 
yovelnairad ewinaaRmdegeba qarTuli samarTlis fundamentur 
principebs da samarTlianobis Sesaxeb elementarul warmodgenebs, 
iuridiulad gamarTuli saxiT mis aRsrulebaze uaris Tqma 
SeuZlebeli iqneboda. 
 
Teoriulad, SeiZleba sxva gziTac wasvla - aseTi gadawyvetilebis 
konstituciasTan Sesabamisobis sakiTxis dayeneba. rasakvirvelia, 
es rTuli proceduraa da konstituciis metad farTo gagebiT 
interpretacias moiTxovs. magaliTad, sakonstitucio sasamarTlom 
unda daadginos, rom moraluri zianis kompensacia 2 milioni 
dolaris raodenobiT colqmruli Ralatis gamo adamianis 
uflebebs arRvevs. bunebrivia, aseTi gamosavali sasamarTlo 
xelisuflebis saerTo poziciasa da nebas moiTxovs, Tumca, 
iuridiuli teqnikis TvalsazrisiT, aSkarad arasasurvelia. 
 
yvelaze martivi gamosavali iqneboda TviT konstituciaSi 
Sesabamisi damatebis Setana. Tumca vinaidan qveynis uzenaesi 
kanonis axsna-ganmarteba martooden sakonstitucio sasamarTlos 
prerogativaa, yovel msgavs SemTxvevaSi am organosTvis mimarTvac 
ar iqneboda gamarTlebuli. 
 
faqtia, rom dsT-s qveynebis kanonmdeblobebs Soris samarTlebrivi 
gansxvavebebis mudmivi zrdis pirobebSi aramizanSewonilia ucxo 
qveynis sasamarTlo gadawyvetilebis cnobaze da aRsrulebaze 
uaris Tqmis iseTi universaluri instrumentis gamouyenebloba, 
rogoricaa daTqma sajaro wesrigis Sesaxeb. 
 
 
  b. ucxouri saarbitraJo gadawyvetilebebis cnobisa da  
aRsrulebis damabrkolebeli garemoebebi 
 
aa) zogadi mimoxilva 
 
ucxo qveynis sasamarTlo gadawyvetilebebis msgavsad, ucxouri 
saarbitraJo gadawyvetilebis cnobaze da aRsrulebaze uaris Tqma 
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xdeba mxolod kanonSi uSualod gaTvaliswinebuli safuZvlebiT. 
vinaidan 4 „b“ „aa“-Si 2010 wlamde arsebuli kanonmdeblobis 
debulebebs ukve SevexeT, mimovixiloT, Tu ras adgens axali 
kanoni „arbitraJis Sesaxeb“,  romelic gaeros samodelo kanonis 
normebs eyrdnoba. niSandoblivia, rom am naSromis qvemoT 
moyvanili nawili warmoadgens „arbitraJis Sesaxeb“ 2009 wlis 
kanonis Sesabamisi debulebebis komentirebis pirvel mcdelobas 
qarTul iuridiul literaturaSi. ra Tqma unda, es exeba mxolod 
am axal normatiuli aqts da ara „kerZo arbitraJis Sesaxeb“ 
kanons, romelic safuZvlianad iqna damuSavebuli qarTuli 
samarTalmcodneebis mier, gaanalizebul iqna SedarebiT-
samarTlebrivi meTodis gamoyenebiTac da damsaxurebuli kritikis 
qarcecxlSic iqna moqceuli119. 
 
igi sul 8 damabrkolebel garemoebas icnobs, rac, Tavis mxriv, 
gaeros niu-iorkis konvenciis debulebebidan, kerZod V muxlidan 
gamomdinareobs. im faqtma, rom aRniSnuli mravalmxrivi 
saerTaSoriso xelSekruleba mxolod 7 damabrkolebel 
garemoebas icnobs, ar unda Segviyvanos SecdomaSi da 
gvafiqrebinos TiTqos qarTulma kanonmdeblobam raime siaxle am 
sferoSi danerga. ubralod qarTuli norma niu iorkis konvenciis 
V muxlis erTi qvepunqtis Sinaarss (1,“a“) yofs da or calke 
qvepunqtSi awesrigebs („arbitraJis Sesaxeb“ kanonis 45.1 „a.a“ da 
„a.b“).  
 
ucxouri saarbitraJo gadawyvetilebis cnobasa da aRsulebaze 
uaris Tqmis safuZvlebi pirobiTad SegviZlia or jgufad davyoT. 
pirveli eqvsi garemoebis gaTvaliswineba xdeba mxolod mxaris 
SuamdgomlobiT (niu iorkis konvenciis Sesabamisad xuTi 
garemoebis). danarCeni oris Sesabamisoba qarTul 
kanonmdeblobasTan ki, miuxedavad mxareTa iniciativisa, 
sasamarTlos mier mowmdeba. es principi gamoiyeneba TiTqmis yvela 
qveyanaSi, radgan gaeros niu-iorkis konvencia 140 wevr-
saxelmwifoze mets aerTianebs. amrigad, „arbitraJis Sesaxeb“ 
kanonis 45-e muxlis pirveli punqtis pirvel eqvs qvepunqtSi 
CamoTvlili pirobebi sasamarTlo ganxilvisas msjelobis sagani 
xdeba mxolod „Tu mxare, romlis winaaRmdegac gamotanilia 
saarbitaJo gadawyvetileba, mimarTavs sarCeliT da daamtkicebs, 
rom...“ darCenili ori punqtis dispoziciis Semowmebis 
valdebulebas saqarTvelos sasamarTlos mier adasturebs Semdegi 
fraza: “...sasamarTlo daadgens, rom...”.  
gavecnoT yovel calkeul safuZvels. 
 
 
 
 

                                                 
119 Sdr: g. cercvaZe, disertacia Temaze: “saerTaSoriso saarbitraJo ganxilvis 
winapirobebi”, 2008 w. (daculia 2009 w.), q. Tbilisi. 
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bb) uaris Tqma mxaris SuamdgomlobiT 
 
 „arbitraJis Sesaxeb“ kanonis 45-e muxlis 1 punqtis „a“ qvepunqti 
iTvaliswinebs, rom qarTveli mosamarTle, mxaris mier 
warmodgenili mtkicebulebebis safuZvelze adgens Semdegi 
garemoebebis arsebobis sakiTxs: 
1) saarbitraJo SeTanxmebis mxare qmeduunaro iyo. 
am normis wyaro udavod iyo niu iorkis konvenciis V muxlis 1,“a“ 
qvepunqti, romlis qarTul kanonSi or nawilad dayofis Sesaxebac 
ukve vaxseneT. niu iorkis konvencia akonkretebs, rom qmeduunaroba 
am SemTxvevaSi ganisazRvreba im samarTlis mixedviT, romelsac 
mxareebma Tavad saarbitraJo SeTanxmeba dauqvemdebares. 
 
2) im samarTlebrivi normebis mixedviT, romlebzedac mxareebma 
miuTiTes saarbitraJo SeTanxmebaSi, xolo aseTi miTiTebis 
ararsebobisas – im qveynis kanonmdeblobis Tanaxmad, sadac 
gamotanil iqna saarbitraJo gadawyvetileba, saarbitraJo 
SeTanxmeba baTilia an Zaladakargulia (45-e muxlis 1 punqtis „a.b“ 
qvepunqti). 
am punqtSi saubaria saarbitraJo SeTanxmebis araraobaze da 
saarbitraJo ganxilvis subieqtur SeuZleblobaze120. iuridiul 
literaturaSi gavrcelebulia mosazreba, rom mxareTa mier 
saarbitraJo SeTanxmebiT gamosayenebeli samarTlis 
gaTvaliswineba SesaZlebelia ara marto werilobiTi formiT, 
aramed konkludenturi moqmedebiTac. es qvepunqti gadmoscems 
gaeros niu-iorkis konvenciis V muxlis 1,“a“ qvepunqtis meore 
nawilis Sinaarss. am normis (V muxlis 1.,„a“ qveqvepunqti) gaeros 
niu-iorkis konvenciiseuli formulirebaa:  
„...cnoba ar moxdeba... Tu... es SeTanxmeba Zaladakargulia im 
kanoniT, romelsac mxareebma es SeTanxmeba dauqvemdebares, xolo 
aseTis miTiTebis ararsebobis SemTxvevaSi, im qveynis kanoniT, 
sadac gadawyvetileba miiRes“.  
 
3) mxare ar iyo jerovnad informirebuli arbitris daniSvnis an 
saarbitraJo ganxilvis Sesaxeb an sxva sapatio mizezebis gamo ver 
miiRo monawileoba saarbitraJo ganxilvaSi (45-e muxlis 1 punqtis 
„a.g“ qvepunqti). 
aq saubaria mxarisTvis sasamarTlo mosmenis uzrunvelyofis 
sayovelTaod aRiarebul uflebaze. miiCneva, rom am debulebiT 
gaTvaliswinebuli moTxovnis darRveva saxezea mxolod maSin, 
rodesac arsebobs mizezobrivi kavSiri aseT saproceso xarvezsa 
da saarbitraJo gadawyvetilebas Soris da roca mxares sxvagvarad 
ar SeeZlo Tavisi uflebebis dacva121. SedarebisTvis kvlav 
mogvyavs gaeros niu-iorkis konvenciis analogiuri norma: 
“mxare romlis winaaRmdegac aris miRebuli gadawyvetileba, ar iyo 
jerovnad informirebuli arbitris daniSvnis an saarbitraJo 

                                                 
120 Sdr: Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 906. 
 
121 Sdr: Stein/Jonas/Schlosser, ZPO Kommentar. 
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garCevis Taobaze, an sxva mizeziT ver SeeZlo Tavisi axsna-
ganmartebis wardgena” (V muxlis „b“ qvepunqti). 
 
4) gadawyvetileba  gamotanilia  davis  Sesaxeb, romelic  ar  iyo  
gaTvaliswinebuli  saarbitraJo  SeTanxmebiT, an  exeba sakiTxs, 
romelic  scildeba  saarbitraJo  SeTanxmebis  farglebs. 
saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze mxares 
SeiZleba uari eTqvas mTlianad an mxolod im nawilSi, romelic 
scildeba saarbitraJo SeTanxmebis farglebs (45-e muxlis 1 
punqtis „a.d“ qvepunqti).  
am normiT gaTvaliswinebul saarbitraJo sasamarTlos mier 
uflebamosilebis gadametebas yvelaze xSirad aqvs adgili iseTi 
saarbitraJo gadawyvetilebis gamotanis formiT, romlis davis 
sagani saarbitraJo SeTanxmebiT ar aris mowesrigebuli. 
magaliTad, saarbitraJo praqtikaSi gadawyvetilebis gamotanisas 
sakmaod arcTu iSviaTia SemTxvevebi, roca gamoiyeneba ara 
romelime konkretuli saxelmwifos samarTlis, aramed 
samarTlianobis principebi. ra Tqma unda, es bevri saxelmwifos 
kanonmdeblobis mixedviT araa nebadarTuli. Sesabamisad, 
saarbitraJo sasamarTlom samarTlianobis principebiT rom 
gamoitanos gadawyvetileba, miuxedavad imisa, rom gamosayenebli 
saproceso samarTali amas krZalavs, saqme gveqneba swored am 
normiT gaTvaliswinebul dispoziciasTan. am punqtTan mimarTebaSi 
aseve tipuri SemTxvevaa saarbitraJo sasamarTlos mier im 
samarTlis gamoyeneba, romelic mxareebs ar aurCeviaT. gaeros niu-
iorkis konvenciis paraleluri norma (V muxlis 1. punqtis „c“ 
qvepunqti) teqstobrivad ufro vrcelia: 
“aRniSnuli gadawyvetileba miRebulia davis gamo, romelic ar 
aris gaTvaliswinebuli an ar eqvemdebareba saarbitraJo 
SeTanxmebas an xelSekrulebis saarbitraJo damatebiT SeniSvnas, an 
Seicavs dadgenilebas sakiTxebze, romlebic scildeba 
saarbitraJo SeTanxmebis an xelSekrulebis saarbitraJo 
damatebiTi SeniSvnis farglebs, xolo Tu SesaZlebelia, rom 
dadgenilebebi iseT sakiTxebze, romlebsac moicavs saarbitraJo 
SeTanxmeba an xelSekrulebis damatebiTi SeniSvna, calke gamoiyos 
im sakiTxebidan, romlebsac ar moicavs aseTi SeTanxmeba an 
damatebiTi SeniSvna, maSin saarbitraJo gadawyvetilebis is nawili, 
romelic Seicavs dadgenilebas saarbitraJo SeTanxmebiT an 
xelSekrulebis saarbitraJo damatebiTi SeniSvniT 
gaTvaliswinebul sakiTxebze, eqvemdebareba cnobasa da 
aRsrulebas”. 
 
5) Semdegi gamomricxavi garemoebaa (45-e muxlis 1 punqtis „a.e“ 
qvepunqti), roca: 
`arbitraJis Semadgenloba an saarbitraJo warmoeba ar 
Seesabameboda mxareTa SeTanxmebas, xolo aseTi SeTanxmebis 
ararsebobisas  - im qveynis kanons, sadac Catarda saarbitraJo 
ganxilva ”. 
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ucxouri saarbitraJo gadawyvetilebis aRsrulebadad gamocxadeba 
ar daiSveba, Tu dasturdeba saarbitraJo sasamarTlos Seqmnisas 
an saarbitraJo procesis msvlelobisas daSvebuli xarvezebi. amave 
dros ar aris  savsebiT naTeli, Tu ra farglebSi SeuZliaT 
mxareebs maT SeTanxmebaSi saxelmwifos imperatiuli saproceso 
normebisgan gansxvavebuli debulebebis dadgena122. imave Temaze 
gaeros niu-iorkis konvencia (V muxlis 1 punqtis „d“ qvepunqti) 
adegns, rom cnoba ar xdeba, Tu:  
“saarbitraJo organos Semadgenloba an saarbitraJo procesi ar 
Seesabameboda mxareTa SeTanxmebas an, aseTis arasebobisas, – im 
qveynis kanons, sadac arbitraJi moewyo”. 
 
6) mxareTa iniciativiT sasamarTlom Semdegi faqtebis arseboba-
ararsebobac unda Seamowmos (45-e muxlis 1 punqtis „a.v“ qvepunqti): 
“saarbitraJo gadawyvetileba ar Sesula kanonier ZalaSi an 
gauqmebul an SeCerebul iqna im qveynis sasamarTlos mier, sadac 
gadawyvetileba iqna gamotanili, an im qveynis sasamarTlos mier, 
romlis samarTlis Sesabamisadac iqna gadawyvetileba 
gamotanili”. 
rogorc ukve vaxseneT, gadawyvetilebis kanonieri Zala, miuxedavad 
imisa, saqme gvaqvs saxelmwifos sasamarTlos Tu kerZo arbitraJis 
mier miRebul aqtTan, aRsrulebadad gamocxadebis UuSualo 
winapirobas warmoadgens. maSasadame, gadawyvetilebis kanonieri 
Zalis Sewyveta an ararseboba aris ucxour saarbitraJo aqtze 
uaris Tqmis safuZveli. igive efeqti aqvs, rasakvirvelia, 
Sesabamisi qveynis uflebamosili sasamarTlos mier saarbitraJo 
gadawyvetilebis gauqmebas. saerTaSoriso arbitraJTan 
dakavSirebiT yvelaze gavrcelebuli saerTaSoriso xelSekruleba 
analogiur sakiTxebze Semdeg pirobebs iTvaliswinebs (V muxlis 1. 
punqtis „e“ qvepunqti): 
“gadawyvetileba jer kidev ar aris saboloo mxareTaTvis an 
gauqmebul an aRsrulebiT SeCerebul iqna im qveynis kompetenturi 
xelisuflebis mier, sadac igi miiRes an im qveynis xelisuflebis 
mier, romlis kanonic aris gamoyenebuli”. 
 
amgvarad, Tu TviT dainteresebuli mxare  SuamdgomlobiT ar 
mimarTavs saqarTvelos uzenaes sasamarTlos am punqtTagan erT-
erTze dayrdnobiT (aRsrulebadad gamocxadebis konkretul 
procedurul normebs Cven ganvixilavT qvemoT, am naSromis 6 „d“ 
qveTavSi), ucxouri saarbitraJo gadawyvetilebis Cveni qveynis 
terotoriaze moqmedebis ardaSvebis moTxovniT, igi icnoba da 
aRsrulebadad gamocxaddeba. 
 
gg) uari, rogorc sasamarTlos valdebuleba 
 
„arbitraJis Sesaxeb“ kanonis mixedviT saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

                                                 
122 Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 908. 
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palatis mosamarTleebi valdebulni iqnebian saarbitraJo 
gadawyvetileba (miuxedavad misi gamotanis adgilisa e.i. maT Soris 
ucxouri saarbitraJo gadawyvetilebac) gadaamowmon Semdeg or 
normasTan (45-e muxlis 1 punqtis „b.a“ da „b.b“ qvepunqtebi) maTi 
Sesabamisobis Taobaze: 
1) saqarTvelos kanonmdeblobis mixedviT, dava ar  SeiZleba iyos 
saarbitraJo ganxilvis sagani; 
2) saarbitraJo gadawyvetileba ewinaaRmdegeba 
saqarTvelos sajaro wesrigs.  
 
TavisTavad kanonis teqstSi arsebuli formulireba “sasamarTlo 
daaadgens...rom...” naTlad miuTiTebs, rom am punqtebTan ucxouri 
saarbitraJo gadawyvetilebis Seusabamobis simZimis xarisxis 
gansazRvra mosamarTlis SexedulebiT xdeba. germanul 
samarTalmcodneobaSi arsebobs mosazreba, rom saqme imis 
gaTvaliswinebiT unda gadawydes, Tu saarbitraJo ganxilvisas 
romeli qveynis samarTali iqna gamoyenebuli123. Tu gamoyenebul 
iqna Sida saxelmwifoebrivi samarTali, maSin saerTaSoriso 
saarbitraJo gadawyvetilebebisas Sinaarsobrivi Sekvecis gakeTebaa 
saWiro, xolo Tu saqme ucxour samarTals exeba, davis arbitraJis 
wesiT ganxilvis dasaSveboba analogiuri nacionaluri samarTlis 
normebiT unda gadawydes124. TavisTavad, davis sagnis saarbitraJo 
wesiT ganxilvis dasaSveboba mxareTa SeTanxmebiT 
gaTvaliswinebuli samarTlis mixedviT, gaeros niu-iorkis 
konveciis me-5 muxlis I punqtis Tanaxmad mxolod mxaris 
SuamdgomlobiT unda iqnas Semowmebuli125. 
 
ucxouri saarbitraJo gadawyvetilebebis aRsrulebadad 
gamocxadebasTan dakavSirebiTac centralur problemasa da 
sadiskusio Temas sajaro wesrigis Sesaxeb daTqma warmoadgens. 
samwuxarod, gaeros niu-iorkis konvenciis Cvens xelT arsebuli 
Targmani126 metad arakompetenturad aris Sesrulebuli da masSi 
mravali terminologiuri Secdomaa daSvebuli. magaliTad, V 
muxlis 2. punqtis “b” qvepunqti saubrobs “sajaroobis wesis” 
darRvevaze. konvenciis avTentikuri versiis, anu inglisuri 
originalis gamoyenebis gareSe mxolod specialisti Tu mivxvdeba, 
rom saubaria sajaro wesrigze, rac absoluturad sxva cnebaa da 
sajaroobis principTan, romelTanac asociacia SeiZleba 
gagviCndes mocemul SemTxvevaSi, araferi saerTo ara  aqvs. am 
sakiTxis bevr aspeqts Cven ucxour sasamarTlo 
gadawyvetilebebTan mimarTebaSi ukve SevexeT. saarbitraJo 
gadawyvetilebebis cnobaze da aRsrulebaze uari sajaro wesrigis 
daTqmis sababiT, aseve viwro gagebiT unda iqnas interpretirebuli 

                                                 
123 Sdr: Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 909 
124 Sdr.: Stein/Jonas/Schlosser, ZPO Kommentar, S.687. 
125 Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 910. 
126 Codex. net 2005; saerTaSoriso xelSekrulebebi, ÖÝáÏÄÈÉÓ ÓÀÀÒÁÉÔÒÀÑÏ 
ÂÀÃÀßÚÅÄÔÉËÄÁÀÈÀ ÝÍÏÁÉÓÀ ÃÀ ÀÙÓÒÖËÄÁÉÓ  konvencia. 
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da misi gamoyeneba mxolod gamonaklis SemTxvevebSia 
mizanSewonili. vinaidan qarTuli kanonmdebloba ar asxvavebs 
saarbitraJo gadawyvetilebebs maTi saxelmwifoebriv kuTvnilebis 
mixedviT, mxolod momavali gviCvenebs Tu rogor moekidebian 
sajaro wesrigis cnebis interpretacias qarTveli mosamarTleebi, 
iqneba Tu ara praqtikaSic erTnairi midgoma qarTuli da ucxouri 
saarbitraJo gadawyvetilebebis mimarT da sxv. am SemTxvevaSic 
mosamarTlem ise unda SeZlos saqmis ganxilva, rom arc revision au 
fond-is akrZalva daarRvios da arc qarTuli samarTlis umTavresi 
principebis aSkara xelyofa dauSvas. ordre public-is darRveva 
faqtobrivad erTaderTi SezRudvaa ucxouri gadawyvetilebebis 
Sinaarsobriv gadamowmebasTan mimarTebaSi. evropul iuridiul 
literaturaSi gabatonebulia mosazreba, rom sajaro wesrigTan 
aqtis Sesabamisobis kontrolis sagani aris ara imis dadgena, 
ewinaawmdegeba Tu ara saarbitraJo SeTanxmebiT gaTvaliswinebuli 
samarTlis imperatiuli normebi saarbitraJo gadawyvetilebas, 
aramed martoden imaSi darwmuneba, rom es aqti akmayofilebs 
qveynaSi samarTliani procesisTvis arsebul minimalur 
standartebs127. 
 
germaniis uzenaesi sasamarTlo miiCnevs, rom ucxouri saarbitraJo 
gadawyvetilebis SemTxvevaSi arsebiTia saarbitraJo 
samarTalwarmoebisa, da Sesabamisad, saarbitraJo gadawyvetilebis 
xarvezis simZime128. Tumca am koncefciebSi bevri msgavsebaa orde 
public-is axsna-ganmartebasTan, romelic ucxo qveynis sasamarTlo 
gadawyvetilebebTan mimarTebaSi gamoiyeneba, qveynis farglebs 
gareT gamotanili saarbitraJo gadawyvetilebis SemTxvevaSi 
normis ufro viwro gagebiT interpretacia unda moxdes. aseTi 
daskvna SeiZleba gavakeToT gaeros niu-iorkis konvenciis 
debulebebidan, vinaidan sasamarTlo mosmenis principis xelyofis 
faqtis arseboba, romelic am saerTaSoriso xelSekrulebis V 
muxlis 1. punqtis “d” qvepunqtidan gamomdinareobs, mxolod mxaris 
Suamdgomlobis safuZvelze mowmdeba. „saerTaSoriso kerZo 
samarTlis Sesaxeb“ saqarTvelos kanoni ki aseTi Sinaarsis normas 
ar icnobs. saxelmwifo sasamarTloebTan mimarTebaSi ar arsebobs 
procesualuri darRvevebis gamo ucxouri gadawyvetilebis 
cnobasa da aRsrulebaze uaris Tqmis normatiuli safuZveli. 
aseTi darRvevebis dadasturebisas, rogorc zemoT procesualur-
samarTlebrivi ordre public-ze saubrisas vaxseneT, saqmeSi erTveba 
swored rom sajaro wesrigis Sesaxeb daTqma da am konkretul 
situaciaSi swored igi warmoadgens ucxouri saxelmwifo 
gadawyvetilebis cnobisa da aRsrulebis damabrkolebel 
garemoebas. 
 

                                                 
127 Schlosser, Recht der internationalen privaten Schiedsgerichtsbarkeit, 1989, Rz. 821 
128 BGH vom 21.10.1971, BGHZ 57, 153 
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Cven viciT, rom saqarTvelos ZiriTad samarTlebriv principebTan 
ucxouri saarbitraJo gadawyvetilebis Sesabamisobis sakiTxi 
mosamarTlis mier mowmdeba, miuxedavad mxaris Suamdgomlobis 
arsebobisa. amgvarad saproceso darRvevebi gvevlineba ra kanonis 
calke muxlis dispoziciad, saqarTvelos farglebs gareT 
gamotanil saarbitraJo gadawyvetilebebTan damokidebulebaSi ar 
warmoadgens qveynis sajaro wesrigis Semadgenel nawils. es 
arsebiT gansxvavebas iZleva ordre public-is axsna-ganmartebis 
sakiTxSi ucxour sasamarTlo da saarbitraJo aqtebs Soris. 
 
samarTlis Sefardebisas daSvebuli aSkara Secdomebic ki, rogorc 
wesi, ar unda Sefasdes rogorc sajaro wesrigis darRveva129. 
safrangeTSi materialur-samarTlebrivi ordre public-is darRvevad 
iTvleba saerTaSoriso vaWrobaSi qrTamis micema130. saerTaSoriso 
arbitraJSic aranakleb aqtualuria amerikuli punitive damage-is 
koncefciis sajaro wesrigTan Sesabamisobis sakiTxi, Tumca am 
Temaze detaluri saubari Sors wagviyvanda. davZenT mxolod, rom 
germaniis msgavsad, sadac qveynis ZiriTad samarTlebriv 
principebTan winaaRmdegobaSia amgvari fuladi jarimebis Semcveli 
gadawyvetilebis cnoba da aRsruleba, Tu mxarisaTvis misjili 
fuladi Tanxa aRemateba zianis anazRaurebisa da sasamarTlo 
xarjebis jams131, punitive damage-is koncefcia qarTuli 
samarTlisTvisac miuRebeli unda iyos. am mosazrebis dasabuTeba 
SesaZlebelia Tundac saqarTvelos samoqalaqo kodeqsis 414-e 
muxliT: „zianis odenobis gansazRvrisas mxedvelobaSia misaRebi is 
interesi, romelic kreditors hqonda valdebulebis jerovani 
Sesrulebis mimarT“.  
 
maSasadame, valdebulebis jerovnad Sesrulebisgan miRebul 
sargebelsa da punitive damage-s xSirad astronomiul Tanxebs Soris, 
rogorc wesi, didi gansxvavebaa. 
 
Sidasaxelmwifoebrivi kanonmdeblobiT akrZaluli qmedebis Cadena, 
germaniis msgavsad132, savaraudod saqarTvelos sajaro wesrigsac 
unda ewinaaRmdegebodes. ra Tqma unda, igive SeiZleba iTqvas 
samarTliani procesis principebis darRvevaze, rogoricaa mxareTa 
Tanasworoba da SejibrebiToba, saarbitraJo sasamarTlos 
damoukidebloba da a.S. 
 
sainteresoa, rom saqarTvelosa da bulgareTs Soris 1996 w. 
dadebuli xelSekruleba samoqalaqo samarTlebriv saqmeebze 
urTierTdaxmarebis Sesaxeb aseve moicavs saarbitraJo 
gadawyvetilebebis cnobaze da aRsrulebaze uaris Tqmis 
safuZvlebs. igi gaeros niu-iorkis konvenciasTan SedarebiT ufro 

                                                 
129  Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 910. 
130  Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 910. 
131  Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 910. 
132  Sdr.: Geimer, IZPR, 5. Auf., 2005, S. 1180. 
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amartivebs am proceduras, vinaidan cnobis  damabrkolebeli 
garemoebebis ricxvSi ver vxvdebiT maTgan umniSvnelovaness _ 
sajaro wesrigis Sesaxeb daTqmas. bulgareTis saxelmwifo 
sasamarTloebis gadawyvetilebebis cnobaze uaris Tqmis 
safuZvlebis garda (romlebic analogiuria saqarTvelos mier 
dadebuli zemoT moyvanili ormxrivi xelSekrulebebis Sesabamisi 
debulebebisa), am qveynaSi gamotanili saarbitraJo 
gadawyvetilebebi CvenSi ar aRsruldeba, roca: 
a) saarbitraJo gadawyvetileba gamotanilia davaze, romelic ar 
aris gaTvaliswinebuli an ar xvdeba xelSekrulebis saarbitraJo 
SeTanxmebis an daTqmis pirobebSi; 
b) saarbitraJo sasamarTlos Semadgenloba ar Seesabameba mxareTa 
SeTanxmebas an saarbitraJo daTqmas xelSelkrulebaSi, an ar 
Seesatyviseba xelSemkvreli mxaris kanonmdeblobas, sadac adgili 
hqonda saarbitraJo ganxilvas; 
g) mxareebi saTanado wesiT ar iyvnen gafrTxilebulni arbitris an 
saarbitraJo ganxilvis daniSvnis Taobaze. 
 
Cemi azriT, sajaro wesrigis normaze uaris Tqma ormxriv 
saerTaSoriso xelSekrulebaSi saarbitraJo gadawyvetilebebis 
cnobisa da AaRsrulebis Sesaxeb ar aris mizanSewonili. 
saqarTvelos namdvilad ar aqvs miRweuli samarTlebrivi 
harmonizaciis is done (miTumetes bulgareTTan), rom Segnebulad 
uari Tqvas ucxouri saarbitraJo gadawyvetilebis aRsrulebis 
yvelaze mniSvnelovan damabrkolebel garemoebaze. 
sapirsispiro mdgomareobaa TurqeTTan dadebul xelSekrulebaSi, 
romelic iTvaliswinebs sajaro wesrigis Sesaxeb daTqmas da 
vrceldeba TurqeTis respublikis teritoriaze gamotanil 
saarbitraJo gadawyvetilebebze. 
 
rogorc zemoT ukve aRvniSneT (II ormxrivi xelSekrulebebi, gv. 
100), saarbitraJo gadawyvetilebebis cnoba da aRsruleba 
samarTlebrivi daxmarebis Sesaxeb saqarTvelosa da TurqmeneTs 
Soris dadebuli xelSekrulebaSicaa gaTvaliswinebuli. 
niSandoblivia, rom evrokavSiris qveynebs Soris saarbitraJo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb  
xelSekrulebebis dadeba TiTqmis ar xdeba, radgan isedac 
moqmedebs am sferoSi yvelaze xelsayreli instrumenti – gaeros 
niu-iorkis konvencia. amgvarad, saarbitraJo gadawyvetilebebis 
CarTva ormxriv saxelmwifoTaSoris xelSekrulebebSi zedmetad 
mesaxeba. 
 
aRsaniSnavia, rom bulgareTTan dadebuli es xelSekruleba ufro 
specialur qcevis wesebs Seicavs da maSasadame am saxelmwifos 
saarbitraJo gadawyvetilebebis warmoebaSi miRebisas qarTvel 
mosamarTleebs ar unda gamorCeT es normatiuli aqti. 
 
Tumca saqarTvelo ar aris da arc yofila sameurneo 
saqmianobasTan dakavSirebuli davebis ganxilvis wesis Sesaxeb 
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kievis 1992 w. SeTanxmebis wevri, sainteresoa Tu saarbitraJo 
gadawyvetilebebis aRsasruleblad miqcevis rogor samarTlebriv 
reJims adgens es aqti Cvens mezobel, yofil „moZme 
respublikebTan“ mimarTebaSi. am aqtisadmi interesi im faqtoriTac 
SegviZlia davasabuToT, rom gavacnobieroT, aris Tu ara mis 
debulebebSi saqarTvelosTvis raime xelsayreli da aqvs Tu ara 
azri masTan SeerTebas Sesabamisi politikuri pirobebis arsebobis 
SemTxvevaSi. 
 
am saerTaSoriso xelSekrulebis me-9 muxli iTvaliswinebs, rom 
gadawyvetilebis aRsrulebaze uaris Tqma SesaZlebelia im mxaris 
SuamdgomlobiT, romlis winaaRmdegac aris gamotanili es 
gadawyvetileba. amisTvis ucxour saarbitraJo procesSi wagebulma 
mxarem im adgilobriv uflebamosil sasamarTlos, sadac aRZrulia 
Suamdgomloba aRsrulebis Sesaxeb, unda warudginos imis 
mtkicebuleba, rom: 
„a) damoukidebel saxelmwifoTa Tanamegobrobis im sasamarTlos 
mier, romelSic aRZrulia Suamdgomloba saarbitraJo 
gadawyvetilebis aRsrulebis Sesaxeb, imave sarCeliT, imave davis 
saganze, imave mxareebs Soris da imave safuZvliT ukve gamotanili 
iyo kanonier ZalaSi Sesuli sasamarTlo gadawyvetileba; 
b) arsebobs mesame saxelmwifos uflebamosili sasamarTlos 
kanonier ZalaSi Sesuli gadawyvetileba, miuxedavad imisa, aris es 
qveyana damoukidebel saxelmwifoTa Tanamegobrobis wevri Tu ara, 
romelic moicavs imave sarCels, imave davis sagans, imave mxareebsa  
da imave safuZvels; 
g) saqme ganixila am xelSekrulebis mixedviT arauflebamosilma 
sasamarTlom; 
d) meore mxare gafrTxilebuli ar yofila procesis Sesaxeb. 
e) gasulia gadawyvetilebis iZulebiTi aRsrulebisTvis wardgenis 
xandazmulobis samwliani vada“. 
 
kievis SeTanxmebaSi aRsaniSnavia ramdenime aspeqti. pirvel rigSi, 
TvalSisacemia, rom uflebamosili sasamarTlo anu saxelmwifo 
sasamarTlo ar axorcielebs ucxouri saarbitraJo aqtis cnobas. 
ufro sworad, cnoba TavisTavadia da misi damabrkolebeli 
garemoebebis Semowmebisgan damoukideblad xdeba.  Sesabamisad, 
saqme exeba uSualod gadawyvetilebis aRsrulebaze uaris Tqmas. 
garda amisa, rogorc teqstidan Cans, uflebamosili sasamarTlo 
saqmes saerTod ar ganixilavs, Tu movale ar Seecdeba aRsrulebis 
SeCerebas. amrigad, aRsasruleblad miqcevis mTeli procesi 
xorcieldeba mxaris iniciativiT da ara rogorc mosamarTlis 
samsaxureobrivi movaleoba. 
 
am monacemebis SejamebiT SeiZleba davaskvnaT, rom kievis 
SeTanxmeba uSvebs saaRsrulebo furclis gacemas uSualod 
gadawyvetilebis gamomtani sasamarTlos mier133 e.i. Cvens 
                                                 
133 под ред. В.В. Яркова, Арбитражный процесс, 2-е изд., Москва, 2004, ст. 504. 
 

 83 



SemTxvevaSi, ucxouri saarbitraJo sasamarTlos mier. es, Cemi 
azriT, sakmaod saorWofoa saxelmwifoebrivi suverenitetis 
principidan gamomdinare, radgan ucxouri aqti SeiZleba qveyanaSi 
aRsruldes ise, rom meoradi qveynis sasamarTlo organoebis 
kontrols ar daeqvemdebaros. garda amisa, minskis konvenciis 
msgavsad, SeTanxmebaSi ar devs sajaro wesrigis Sesaxeb daTqma. es 
kidev ufro umcirebs movales imis SesaZleblobas, rom man 
Tavidan aicilos mis winaaRmdeg aRsruleba. 
 
amgvarad, kievis SeTanxmebis es debulebebi ufro emsgavseba ara 
suverenul da damoukidebel saxelmwifoebs Soris dadebul 
xelSekrulebas, aramed sabWoTa kavSiris kanonmdeblobis 
gadmonaSTs. 
 
g. aris Tu ara ucxouri gadawyvetilebebis cnobis 
winapirobebi maTi aRsrulebadad gamocxadebis winapirobebis 
identuri? 
 
sanam uSualod ucxouri sasamarTlo gadawyvetilebebisa da 
ucxouri saarbitraJo gadawyvetilebebis aRsrulebadad 
gamocxadebis proceduris aRweras SevudgebodeT, mizanSewonilad 
mimaCnia yuradRebis gamaxvileba kiTxvaze, emTxveva Tu ara am ori 
saxis aqtebis cnobis winapirobebi aRsrulebadad gamocxadebis 
winapirobebs. zemoT Cven am kategoriebs sinonimebad viyenebdiT, 
da, rogorc wesi, es marTebulicaa, magram arsebobs ramdenime 
detali, romlebsac yuradReba unda mivaqcioT. ucxour iuridiul 
literaturaSi gabotonebulia mosazreba, rom miuxedavad imisa, 
rom es winapirobebi erTmaneTis paraleluria, isini 
Sinaarsobrivad srulad ar Seesatyvisebian erTmaneTs134. 
magaliTisTvis SeiZleba moviyvanoT iseTi sasamarTlo 
gadawyvetilebis cnoba, romlis aRsrulebadad gamocxadeba ar 
aris SesaZlebeli, radgan amasobaSi movalem ukve Seasrula Tavisi 
valdebuleba135. aseve gamoiricxeba im saaRsrulebo furclis 
aRsrulebadad gamocxadeba, romelic pirveladi saxelmwifos 
kanonmdeblobiT aRsrulebas ar eqvemdebareba. rogorc vxedavT, am 
SemTxvevebSi aRsrulebadad gamocxadebis asparezi ufro viwroa, 
vidre cnobisa. 
 
amis sapirispirod, saerTaSoriso praqtikaSi arsebobs 
gadawyvetilebaTa iseTi nairsaxeobebi, romlebic Tumca SeiZleba 
aRsasruleblad iqnen miqceulni, magram maT ar gaaCniaT 
cnobisTvis aucilebeli niSan-Tvisebebi (magaliTad, 
saxelmwifoTaSorisi xelSekrulebebiT gaTvalswinebuli 
saproceso morigebebi136). realurad saqme SeiZleba Semdegnairad 
warmovidginoT: „saerTaSoriso kerZo samarTlis Sesaxeb“ 

                                                 
134 Sdr.: Geimer Internationales Zivilprozessrecht, Rz. 3106.  
135 Schack, S. 360. 
136 Sdr.: Geimer, Rz. 3106. 
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saqarTvelos kanonis 68-e muxlSi CamoTvlili pirobebi vrceldeba 
cnobazec da aRsrulebazec. magram Tu cnobisTvis es winapirobebi 
numerus clausus-is princips efuZneba, anu amomwuravia, imaves ver 
vityviT aRsrulebadad gamocxadebis damabrkolebel garemoebebze. 
konkretul SemTxvevebSi SeiZleba ucxour sasamarTlo 
gadawyvetilebas uari eTqvas aRsrulebadad gamocxadebaze 68-e 
muxlSi gauTvalswinebeli mizezebiTac. vinaidan qarTul 
sasamarTlo praqtikaSi aseTi precedenti jer ar yofila, 
moviSvelioT isev germanuli gamocdileba. ucxo qveynis 
sasamarTlo gadawyvetilebis  aRsrulebis ardaSveba SeiZleba 
magaliTad im SemTxvevaSi, roca mopasuxes gaaCnia kanonieri 
pretenziebi ucxour sasamarTlo gadawyvetilebis miRebisas 
gamoyenebuli materialur-samarTlebrivi moTxovnis mimarT. 
ucxoeli samarTalmcodneebi asaxeleben sxva safuZvlebsac: 
magaliTad, im saxelmwifos gansjadobis savaldebulooba 
aRsasrulebeli moTxovnis mimarT, romelmac unda moaxdinos 
aRsrulebadad gamocxadeba, rac, faqtobrivad, meoradi 
saxelmwifos sasamarTloebis gansakuTrebul saerTaSoriso 
kompetencias gulisxmobs.  bevr qveyanaSi es punqti ar warmoadgens 
cnobis damabrkolebel garemoebas.  
 
amgvarad, Tumca ucxouri gadawyvetilebebis cnobisa da 
aRsrulebadad gamocxadebis winapirobebi erTmaneTTan mWidrodaa 
dakavSirebuli, ris Sedegadac am samarTlebriv institutTagan 
erT-erTis ganxilvisas aucilebelia meoris gaSuqebac, maTi 
cnebebi erTmaneTis identurni ar arian. 

 
     6. aRsrulebadad gamocxadebis procedura 
 
 a. ucxouri sasamarTlo gadawyvetilebebi 
 
aa) saqarTvelos kanonmdeblobis mixedviT 
 
ucxo qveynis sasamarTlo gadawyvetilebebis aRsrulebadad 
gamocxadebis procedura aRwerilia “saerTaSoriso kerZo 
samarTlis Sesaxeb” saqarTvelos kanonis 70-e da 71-e muxlebSi. Tu 
maT Sinaarss gavecnobiT, kidev erTxel davrwmundebiT, rom am 
SemTxvevaSi termin “aRsrulebadad gamocxadebis” xmareba ufro 
marTebulia, vidre aRsrulebisa. es normebi mxolod sasamarTlos 
Sesabamis saqmianobas awesrigebs da ara saaRsrulebo warmoebis 
ganmaxorcielebeli organoebisa. 
 
rogorc ukve viciT, zemoT dasaxelebuli qcevis wesebi gamoiyeneba 
mxolod im SemTxvevaSi, roca ar arsebobs saxelmwifoTaSorisi 
xelSekrulebiT gansazRvruli sxva debulebebi, romlebic, 
rogorc wesi, ucxouri gadawyvetilebis aRsrulebadad 
gamocxadebis proceduras kidev ufro amartiveben. Cven qvemoT 
davrwmundebiT, rom Tumca qarTuli samarTali ar gamoirCeva 
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amgvari xelSekrulebebis simravliT, arsebul mwir praqtikaSic ki 
xSiria minskis konvenciaze miTiTeba. es faqti imaze metyvelebs, 
rom Cveni qveynis fizikur da iuridiul pirebs, miuxedavad 
politikuri peripetiebisa, xSiri da mWidro urTierTobebi 
akavSirebT yofili sabWoTa kavSiris sxva respublikebTan. 
 
sazRvargareT Seudareblad didia ucxouri sasamarTlo 
gadawyvetilebebis saerTaSoriso xelSekrulebebis mixedviT 
aRsrulebadad gamocxadebis raodenoba. germaniis federaciul 
respublikis kanonmdeblobaSi, gansxvavebiT qarTuli 
samarTlisgan, ar arsebobs ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebadad gamocxadebis calke procedura, 
aramed gaTvaliswinebulia Cveulebrivi sasarCelo warmoebis wesi. 
bunebrivia, rom es xels ar uwyobs procesis siswrafes da arc 
sasamarTlo xarjebis mxriv aris aseTi samarTalwarmoeba 
saxarbielo.  
 
“saerTaSoriso kerZo samarTlis Sesaxeb” saqarTvelos kanonis 70-e 
muxli adgens, rom samoqalaqo da Sromis saqmeebze ucxo qveynis 
sasamarTlo gadawyvetilebebis aRsruleba xorcieldeba im 
SemTxvevaSi, Tu isini eqvemdebarebian aRsrulebas. aq pirvel rigSi 
igulisxmeba aRsrulebis umTavresi winapiroba, cnoba. 
 
aRsrulebaze gadawyvetileba miiReba dainteresebuli mxaris mier 
Sesabamisi Suamdgomlobis aRZvris Semdeg. rogorc praqtika 
gviCvenebs, saqarTvelos uzenaesi sasamarTlo ucxour sasamarTlo 
gadawyvetilebebis aRsrulebadad gamocxadebas axdens ganCinebis 
saxiT. ganCinebis misaRebad saWiroa Suamdgomloba Sesabamisi 
gadawyvetilebis saqarTvelos teritoriaze cnobisa da 
aRsrulebis Sesaxeb. aq TvalnaTliv Cans, rom cnoba da 
aRsrulebadad gamocxadeba erTi procesia da Tumca kanoni ar 
icnobs calke Suamdgomlobas cnobis Taobaze, es ori termini 
aqac erTmaneTis gverdigverd gvxvdeba.  
 
yvelaferi ufro TvalnaTeli rom gaxdes, mizanSewonilad mimaCnia 
kidev erTxel xazi gavusvaT im garemoebas, rom cnoba TavisTavad 
xdeba, anu ucxo qveynis sasamarTlo gadawyvetileba avtomaturdaa 
cnobili, Tu igi 68-e muxlSi gansazRvrul winapirobebs 
akmayofilebs. samarTlebrivi Sedegis avtomaturad dadgomis 
kuTxiT (da ara Sinaarsobrivi msgavsebiT), SeiZleba paralelis 
gavleba saqarTvelos samoqalaqo kodeqsis 61-e muxliT dadgenil 
baTil garigebebTan, romlebic avtomaturad aranairi iuridiuli 
Sedegis momtanni ar arian. amgvarad, cnobis saxiT saqme gvaqvs 
movlenasTan, romlis dadgoma damoukidebelia sasamarTlos mier 
gadawyvetilebis miRebis an raime sxva aqtisgan. 
 
Suamdgomlobas ucxo qveynis sasamarTlo gadawyvetilebis 
saqarTvelos teritoriaze aRsrulebisTan dakavSirebiT Tan unda 
daerTos sasamarTlo gadawyvetilebis damowmebuli asli da 
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damowmebuli qarTuli Targmani, agreTve cnoba gadawyvetilebis 
ZalaSi Sesvlisa da misi aRsrulebis aucileblobis Sesaxeb, Tu 
es Suamdgomloba teqstidan ar gamomdinareobs. amrigad, cnoba 
gadawyvetilebis aRsrulebis aucileblobis Sesaxeb fakultaturi 
xasiaTis sabuTia, vinaidan, rogorc wesi, TviT ucxouri 
sasamarTlo aqtis Sinaarsi metyvelebs amis Sesaxeb.  
 
rogor unda moiqces sasamarTlo, rodesac Suamdgomloba 
aRsrulebis Sesaxeb ar Seicavs saWiro monacemebs an mas ar 
erTvis yvela aucilebeli dokumenti? am SemTxvevaSi saqarTvelos 
uzenaesi sasamarTlo gamoiyenebs Cveulebriv sasarCelo 
warmoebasTan dakavSirebul analogiur normebs. saqarTvelos 
samoqalaqo kodeqsis 186-e muxlis ZaliT, Tu sarCels Tan ara aqvs 
darTuli Sesabamisi dokumentebi, an ar aris gadaxdili 
saxelmwifo baJi, sasamarTlo gamoitans ganCinebas am xarvezis 
Sesaxeb da mosarCeles miscems vadas mis Sesavsebad. Tu mosarCele 
daniSnul vadaSi Seavsebs ganCinebaSi miTiTebul xarvezs, 
mosamarTle gamoitans ganCinebas sarCelis warmoebaSi miRebis 
Sesaxeb. winaaRmdeg SemTxvevaSi sasamarTlo sarCels umoZraod 
datovebs da mosarCeles daubrunebs. sasamarTlos ganCinebaze 
sarCelis umoZraod datovebisa da misi mosarCelisTvis dabrunebis 
Sesaxeb SeiZleba kerZo saCivris Setana. vgoneb es normebi 
Sinaarsobrivad savsebiT Seesatyviseba Suamdgomlobas ucxo 
qveynis sasamarTlo gadawvetilebis aRsrulebis Sesaxeb. 
 
71-e muxlis me-2 punqti kidev erTxel xazs usvams, rom 
Suamdgomlobis ganxilvis procesSi unda dadgindes, daculia Tu 
ara am kanonis 68-e muxliT gaTvaliswinebuli pirobebi, anu 
debulebebi cnobis Sesaxeb.  
 
saqmis zepiri ganxilva ar moxdeba, Tu mxareebi amas ar moiTxoven. 
mopasuxes Suamdgomlobis gadacemisas unda ganemartos, rom mas 
aqvs azris gamoTqmis ufleba;  agreTve unda ganemartos, rom 
saqmis zepiri ganxilva moxdeba im SemTxvevaSi, Tu igi amas 
moiTxovs. es debulebebi TvalnaTliv gviCveneben, rom ucxouri 
gadawyvetilebis aRsrulebadad gamocxadebis procedura 
gamartivebulia Cveulebriv samarTalwarmoebasTan SedarebiT. 
fakultaturia saqmis zepiri ganxilvac. 
 
71-e muxlSi vxvdebiT aSkara terminologiur gaugebrobas. 
savaraudod saqme gvaqvs ubralo teqstobriv SecdomasTan: “ucxo 
qveynis sasamarTlo gadawyvetilebis aRsrulebaze gadawyvetilebas 
saqarTvelos sasamarTlo iRebs dadgenilebis formiT”. Cven xom 
ukve vnaxeT (3. “a”), rom dadgenileba saqarTvelos samoqalaqo 
saproceso kodeqsis mixedviT aris yvela sasamarTlo aqtebis 
krebiTi dasaxeleba. maS riT, Tu ara ubralo SecdomiT, unda 
avxsnaT es gaugebroba? miT umetes, rom qvemoT araerTxel 
SevxvdebiT ganCinebebs da ara dadgenilebebs ucxouri sasamarTlo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb. 
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Sinarsobrivadac ufro logikuria, rom ucxour sasamarTlo 
gadawyvetilebebTan mimarTebaSi ganCineba iqnas gamoyenebuli – am 
aqtebiT saqme TavisTavad arsebiTad ar wydeba, vinaidan xdeba 
mxolod garkveuli pirobebis Semowmeba. amgvarad,  unda amovideT 
varaudidan, rom 71-e  muxlSi uzustobaa daSvebuli da ucxouri 
sasamarTlo gadawyvetilebis aRsrulebis Sesaxeb ganCineba 
gamoitaneba. 
 
bb) aRsrulebadad gamocxadebis sxvadasxva aspeqtebi 
 
manam, sanam warmodgenas SeviqmniT arsebul qarTul sasamarTlo 
praqtikaze ucxo qveynis sasamarTloebis gadawyvetilebebis 
cnobisa da aRsrulebadad gamocxadebis sakiTxebze, saintereso 
iqneba am mxriv sazRvargareTis  gamocdilebis zogierTi aspeqtis 
gacnoba da Sesabamisi paralelebis gavleba qarTul 
sinamdvilesTan. 
 
araerT qveyenaSi Sesabamisi kompetencia gaaCniaT aseve samarTlis 
calkeul dargebSi specializebul sasamarTloebs. amis kargi 
magaliTia germania, sadac samoqalaqo samarTalwarmoeba 
gayofilia da xorcieldeba finansuri, saojaxo, Sromisa da sxv. 
sasamarTloebis mier. am mxriv sainteresoa, xom ar gamoiwvevda 
amgvari dargobrivi gansjadoba ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebadad gamocxadebis uflebamosilebis 
daqsaqsvas. aq, pirvel rigSi, saqme exeba Sromisa da saojaxo 
sasamarTloebs137, vinaidan swored Sesabamis samarTlis dargebze 
modis ucxouri sasamarTlo gadawyvetilebebis mniSvnelovani 
wili. germaniis uzenaesma sasamarTlom nawilobriv gadawyvita es 
sakiTxi, roca daadgina, rom “samarTlis dargze saqmeTa 
erToblivi ganxilvis uzrunvesayofad” saojaxo saqmeebze 
aRsrulebadad gamocxadeba saojaxo sasamarTloebma unda 
ganaxorcielon138. samagierod, SromiT-samarTlebrivi ucxouri 
sasamarTlo gadawyvetilebebis aRsrulebadad gamocxadeba ara 
Sromis sasamarTloebis, aramed Cveulebrivi samaoqalaqo 
sasamarTloebis kompetencias ganekuTvneba139.  
 
ucxoeTis doqtrinaSi sadavoa, aqvs Tu ara mopasuxes 
aRsrulebadad gamocxadebis saqmeSi Segebebuli sarCelis aRZvris 
ufleba140. iTvleba, rom mas aqvs ufleba Suamdgomloba aRZras im 
faqtis dadasturebis mizniT, rom ucxour sasamarTlo 
gadawyvetilebas qveynis SigniT ara aqvs iuridiuli Zala. 
 
aucilebelia SevexoT im sakiTxs, Tu ra samarTlebrivi Sedegebi 
mohyveba ucxouri sasamarTlo gadawyvetilebis aRsrulebadobis 
dakargvas mis gamomtan saxelmwifoSi. dakargavs Tu ara igi 

                                                 
137 Sdr.: Schack, 364. 
138 BGHZ, 88, 113, 115. 
139 BGHZ, 42, 194. 
140 Sdr.: Geimer. Rn. 3127. 
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avtomaturad saqarTveloSic iuridiul Zalas? literaturaSi 
arsebobs mosazreba, rom saaRsrulebo furclis ucxo qveyanaSi 
Zaladakargulad gamocxadeba TavisTavad ar niSnavs imave Sedegis 
dadgomas meore qveyanaSic141. 
 
Cemi azriT, es koncefcia savsebiT misaRebia, vinaidan 
saqarTveloSi ucxouri sasamarTlo gadawyvetilebis 
aRsrulebadad gamocxadebis procesis davis sagania swored 
qveynis Sida aRsrulebadobis miniWeba da ara ucxouri samarTlis 
materialur-samarTlebrivi moTxovna. amgvarad,  aRsrulebadobis 
miniWeba mxolod Sidasaxelmwifoebrivi ganCinebis ZaliT xdeba. 
amitom, raTa es aRsrulebadoba Zaladakargulad iqnes 
aRiarebuli, mopasuxes qarTuli sasamarTlos axali ganCineba 
sWirdeba. am mxriv, rTuli situaciaa, vinaidan, rogorc zemoT 
davrwmundiT, ucxouri gadawyvetilebebis cnobaze da aRsrulebaze 
miRebuli saqarTvelos uzenaesi sasamarTlo ganCinebebi sabolooa 
da ar saCivrdeba. maS rogor unda moiqces mopasuxe mas Semdeg, 
rac mis winaaRmdeg miRebuli gadawyvetileba mis gamomtan 
saxelmwifoSi Zaladakargulad iqna aRiarebuli, xolo 
saqarTveloSi ki kanonier ZalaSia mis winaaRmdeg saaRsrulebo 
warmoeba, romelic swored am sazRvargareTul aqts efuZneba? 
Teoriulad advili warmosadgenia, rom ucxo qveyanaSi sasamarTlo 
gadawyvetilebas kanonieri Zala daekargos, imis gamo, rom 
magaliTad, saqmis ganxilvisas Sesabamisi mosamarTlis 
mikerZoebuloba dadgindes. CvenSi ar arsebobs sarCeli 
aRsrulebis winaaRmdeg, romelsac aseT situaciaSi iyeneben 
germaniaSi. saqarTvelos samoqalaqo saproceso kodeqsi ganCinebis 
gasaCivrebas kerZo saCivris formiT iTvaliswinebs. magram saqme 
isaa, rom 414-e muxlis 1. punqti pirdapir adgens, rom “kerZo 
saCivris Setana SeiZleba sasamarTlos mier gamotanil 
ganCinebebze, mxolod am kodeqsiT gaTvaliswinebul SemTxvevebSi”. 
vinaidan ucxo qveynis sasamarTlo gadawyvetilebebs ver vxvdebiT 
samoqalaqo saproceso kodeqsis normebSi, logikuria, rom verc 
kerZo saCivari iqneba gamoyenebuli maTTan dakavSirebuli 
ganCinebebis gasaCivrebisas. 
 
savaraudod mopasuxem Suamdgomloba unda aRZras isev da isev 
uzenaesi sasamrTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palataSi da, Tumca amgvari procedura kanoniT 
gaTvaliswinebuli ar aris, sasamarTlo uflebamosili unda iyos 
Tavisive ganCinebis gaauqmebaze. bunebrivia, rom saWiroa amgvari 
situaciis normatiuli regulirebac. cxadia, rom usamarTlo, da 
swored rom saqarTvelos ZiriTad samarTlebriv principebTan 
Seusabamo, iqneboda mopasuxis winaaRmdeg saaRsrulebo warmoebis 
ganxorcieleba, roca TviT gadawyvetileba mis gamomtan 
saxelmwifoSi Zaladakargulia. amitom, sasurveli iqneboda 
“saerTaSoriso kerZo samarTlis Sesaxeb” kanonSi Sevides 

                                                 
141 Zoeller/Geimer, ZPO Kommentar, 722, Rn 51. 
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damateba, romlis ZaliTac mopasuxes mieniWeboda ufleba aReZra 
Suamdgomloba mis sawinaaRmdegod gamotanili ganCinebis mimarT, 
im SemTxvevaSi, roca ganCinebis safuZveli anu ucxo qveynis 
sasamarTlo gadawyvetileba mis gamomtan saxelmwifoSi 
Zaladakargulad iqna aRiarebuli da aRsrulebas aRar 
eqvemdebareba. 
 
SesaZlebelia warmoiSvas iseTi situacia, roca AaRsruleba 
mxolod nawilobriv aris SesaZlebeli. mosarCeles unda SeeZlos  
aseT SemTxvevaSi Suamdgomlobis aRZvra mxolod mopasuxis qonebis 
romelime konkretuli nawilis mimarT142. amgvar nawilobriv 
aRsrulebazec arsebobs araerTgvarovani mosazrebebi da es Temac 
imsaxurebs Cvens yuradRebas. 
 
im faqtis gamo, rom ucxouri sasamarTlo gadawyvetilebis 
nawilobriv aRsrulebadad gamocxadeba Sinaarsobrivad 
gansxvavdeba sazRvargareT gamotanili saaRsrulebo warwerisgan, 
zogierTi avtori mas revision au fond-is nairsaxeobad da, maSasadame, 
dauSvebel movlenad miiCnevs143. amas germaniis sasamarTlo 
praqtika144 sruliad marTebulad pasuxobs, rom nawilobrivi 
aRsrulebadad gamocxadeba ar aris revision au fond, radgan ar xdeba 
ucxuri sasamarTlo gadawyvetilebis sisworis kontroli. 
 
aqedan gamomdinare, ucxouri sasamarTlo gadawyvetilebis 
nawilobriv aRsrulebadad gamocxadeba aris metad pragmatuli 
gamosavali, romelic mosarCelis interesebs samarTlebrivad 
dasaSveb farglebSi icavs. amrigad, nawilobriv aRsrulebadad 
gamocxadebis mizania sasamarTlo gadawyvetilebaTa saerTaSoriso 
mimoqcevis gamartiveba, radgan AaRsrulebadad gamocxadebaze 
uaris Tqma, roca es SesaZlebelia mis nawilTan mimarTebaSi, xels 
ar Seuwyobda am procesis efeqturobas.  
 
ucxouri sasamarTlo gadawyvetilebis nawilobriv aRsrulebadad 
gamocxadebis mizanSewoniloba saerTaSoriso doneze iqna 
aRiarebuli, roca misi calkeul sarCelebTan mimarTebaSi 
gamoyeneba briuselis konvenciiT iqna mowesrigebuli. 
 
praqtikaSi nawilobriv aRsrulebadad gamocxadeba qarTvelma 
mosamarTleebma SeiZleba pirvel rigSi im amerikul sasamarTlo 
gadawyvetilebebTan dakavSirebiT gamoiyenon, romlebic punitive 
damage-s anazRaurebas iTvaliswineben. rogorc ukve avRniSneT, 
aseTi sasamarTlo gadawyvetilebebis sruli moculobiT 
aRsrulebadad gamocxadeba kontinetur-evropuli samarTlis 
tradiciis saxelmwifoebSi sajaro wesrigis moTxovnebs 
ewinaaRmdegeba. arsebobs mosazreba, rom aseTi gadawyvetilebiT 

                                                 
142 Geimer, Rn 3148. 
143 Sdr.: Falck, S. 64. 
144 Sdr.: BGH NJW 1992, S. 3096. 
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dadgenili anazRaurebis nawili, magaliTad moraluri zianisTvis, 
aRsrulebas eqvemdebareba, xolo is nawili, romelSic zianis 
anazRuareba ukve sasjelis saxes atarebs, ara145. ra Tqma unda, im 
SemTxvevaSi, roca ucxouri sasamarTlos gadawyvetilebis 
aRsrulebis daSla SeuZlebelia, nawilobriv aRsrulebadad 
gamocxadebaze uari unda iTqvas.  
 
gg) sasamarTlo praqtika 
 
ganvixiloT Cvens TemasTan dakavSirebuli sasamarTlo praqtika. 
miuxedavad imisa, rom CvenSi sakmaod dabalia ucxo qveynis 
sasamarTlo gadawyvetilebis aRsrulebadad gamocxadebis 
percedentebis ricxvi, vecdebiT ise warmovaCinoT ukanaskneli 
wlebis sasamarTlo praqtika, rom yuradReba gavamaxviloT 
rogorc damoukidebel saxelmwifoTa TanamegobrobaSi Semavali, 
qveynebis,  ise evropis sxvadasxva saxelmwifoSi gamotanili 
sasamarTlo gadawyvetilebebis aRsrulebadad gamocxadebaze.  
 
I dsT-s sivrceSi gamotanili sasamarTlo gadawyvetilebebi 
 
“2003 wlis 20 dekembers saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam saqmis 
zepiri mosmenis gareSe ganixila i. kartaSovis da q. moskovis, 
zelenogradis raionuli sasamarTlos Tavmjdomare n. puCkovas 
Suamdgomlobebi ruseTis federaciis q. moskovis zelenogradis 
raionuli sasamarTlos 2002 w. 27 seqtembris gadawyvetilebis 
saqarTvelos teritoriaze cnobisa da aRsrulebis Sesaxeb, 
CrdiloeT kavkasiis samxedro olqis savaWro sammarTvelos 
unitarul-saxelmwifo sawarmos 71-e savaWro ganyofilebis mimarT 
zaralis anazRaurebis Taobaze. 
 
kartaSovma sarCeli aRZra sasamarTloSi CrdiloeT kavkasiis   
samxedro olqis savaWro sammarTvelos unitarul-saxelmwifo 
sawarmos 71-e savaWro ganyofilebis mimarT, avtoavariiT 
miyenebuli zaralis anazRaurebis Taobaze. mosarCelem miuTiTa, 
rom avtomanqana, romlis braliTac moxda avtosatransporto 
SemTxveva warmoadgenda mopasuxis sakuTrebas, ris gamoc sadavo 
Tanxa unda aenazRaurebina iuridiul pirs. 
 
q. moskovis, zelenogradis raionuli sasamarTlos Tavmjdomare n. 
puCkovas 2003 w. 10 ianvris cnobiT mopasuxes sasamarTlo sxdomis 
drois Sesaxeb droulad ecnoba. sasamarTlo uwyeba mxares 
Cabarda, Tumca igi procesze ar gamocxadebula. zemoxsenebuli 
sasamarTlos 2002 w. 27 seqtembris gadawyvetilebiT CrdiloeT 
kavkasiis samxedro olqis savaWro sammarTvelos unitarul-
saxelmwifo sawarmos 71-e savaWro ganyofilebas i. kartaSovis 
sasargeblod daekisra 18893 maneTisa 39 kapikis gadaxda. aRniSnuli 

                                                 
145 Falck, S. 66. 
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gadawyvetileba ZalaSi Sevida 2002 wlis 8 oqtombers da ruseTis 
federaciis teritoriaze ar aRsrulebula. 
 
palata gaecno saqmis masalebs da CaTvala, rom i. kartaSovisa da 
q. moskovis, zelenogradis raionuli sasamarTlos Tavmjdomare n. 
puCkovas Suamdgomlobebi unda dakmayofildes Semdeg garemoebaTa 
gamo: 
dadgenilia, rom ruseTis federaciis q. moskovis zelenogradis 
raionuli sasamarTlos 2002 w. 27 seqtembris gadawyvetilebiT 
CrdiloeT kavkasiis samxedro olqis savaWro sammarTvelos 
unitarul-saxelmwifo sawarmos 71-e savaWro ganyofilebas i. 
kartaSovis sasargeblod daekisra 18893 maneTisa 39 kapikis 
gadaxda. 
 
kartaSovma da q. moskovis, zelenogradis raionuli sasamarTlos 
Tavmjdomare n. puCkovam SuamdgomlobebiT mimarTes saqarTvelos 
uzenaes sasamarTlos ruseTis federaciis q. moskovis 
zelenogradis raionuli sasamarTlos 2002 w. 27 seqtembris 
gadawyvetilebis saqarTvelos teritoriaze cnobisa da 
aRsrulebis Sesaxeb. 
 
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 68-
69-e muxlebis Tanaxmad, arsebobs yvela safuZveli, rom 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam cnos ruseTis federaciis q. moskovis 
zelenogradis raionuli sasamarTlos 2002 w. 27 seqtembris 
gadawyvetileba. 
 
palatam ixelmZRvanela ,,saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanonis 68-69-e muxlebiT, ssk-s 284-e muxliT, 
`samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 
samarTlebrivi daxmarebisa da samarTlebriv urTierTobaTa 
Sesaxeb~ 1993 w. minskis konvenciiT da daadgina: kartaSovisa da q. 
moskovis, zelenogradis raionuli sasamarTlos Tavmjdomare 
n.puCkovas Suamdgomlobebi dakmayofildes. 
 
ruseTis federaciis q. moskovis zelenogradis raionuli 
sasamarTlos 2002 w. 27 seqtembris gadawyvetileba, romliTac 
CrdiloeT kavkasiis samxedro olqis savaWro sammarTvelos 
unitarul-saxelmwifo sawarmos 71-e savaWro ganyofilebas 
daekisra iuri kartaSovis sasargeblod 18893 maneTisa 39 kapikis 
gadaxda, cnobil iqnas da daeqvemdebaros aRsrulebas. sakasacio 
palatis ganCineba sabolooa da gasaCivrebas ar eqvemdebareba146”.  
 
rogorc vxedavT, am ganCinebaSi saqme gvaqvs sakmaod martiv, 
sayofacxovrebo situaciasTan, sadac aranairi procesualuri 

                                                 
146 www. supremecourt.ge;  sasamarTlo gadawyvetilebani, ganCineba # a-62-S-36-03 20 
dekemberi, 2003 w. 
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sirTule ar warmoSobila. saqme sainteresoa swored im kuTxiT, 
Tu rogori wesiT ganixila igi saqarTvelos uzenaesma 
sasamarTlom, ra mosazrebebiT ixelmZRvanela da a.S. 
 
savaraudod, rusuli sasamarTlo gadawyvetilebis damowmebul 
aslsa da qarTul TargmanTan erTad warmodgenili iyo cnoba misi 
aRsrulebis aucileblobis Sesaxeb, vinaidan aseTi aucilebloba 
qarTuli ganCinebis teqstidan ar gamomdinareobs. saerTod, 
sakmaod problematurad mimaCnia amgvari cnobis sakiTxi. vin unda 
gasces aseTi cnoba sazRvargareT? savaraudoa, rom aseTi saxis 
sabuTis miReba rig qveynebSi sruliad banalur, biurokratiul 
winaRobebs waawydes, vinaidan SesaZloa Sesabamisi forma ucxouri 
sasamarTlos mier ar gaicemodes. vinaidan aRsrulebis 
aucileblobis Sesaxeb cnobis arsi da forma sakmaod bundovania, 
mas arasasurveli dabrkolebebis Seqmna SeuZlia sasamarTlo 
aqtebis saerTaSoriso mimoqcevaSi. aqedan gamomdinare, sasurvelia 
kanonis teqstidan am moTxovnis amoReba. 
 
niSandoblivia is aspeqtic, rom saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palatam ganCinebis miRebisas  sruliad marTebulad ixelmZRvanela 
ara marto “saerTaSoriso kerZo samarTlis Sesaxeb” kanoniTa da 
minskis konvenciiT, aramed saqarTvelos samoqalaqo saproceso 
kodeqsis 284-e muxliTac, romelic ganCinebis samarTlebriv 
bunebasa da miRebis wess exeba. 
 
uzustobas vxvdebiT 2003 wlis 1 oqtombris ganCinebaSi, sadac 
belarusis sasamarTlo gadawyvetilebis cnobis, da aRsrulebisas 
gamoyenebuli ar yofila minskis konvencia.  
 
“saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam ganixila belarusiis respublikis q. 
gomelis centraluri raionis sasamarTlos Suamdgomloba 
aRniSnuli sasamarTlos 2002 w. 6 maisis dadgenilebis 
saqarTvelos teritoriaze cnobisa da aRsrulebis Sesaxeb. 
 
belarusis respublikis q. gomelis centraluri raionis 
sasamarTlos 2002 w. 6 maisis dadgenilebiT a. cxovrebovs daekisra 
advokatis momsaxurebisaTvis – 22784 rusuli rublis gadaxda. 
aRniSnuli gadawyvetilebis cnobisa da aRsrulebis Sesaxeb 
belarusis respublikis q. gomelis centraluri raionis 
sasamarTlom SuamdgomlobiT mimarTa saqarTvelos uzenaes 
sasamarTlos. 
 
palata gaecno saqmis masalebs da Tvlis, rom gancxadeba unda 
dakmayofildes Semdeg garemoebaTa gamo: 
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 63-e 
da 69-e muxlebis Tanaxmad, arsebobs yvela safuZveli, rom 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
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gakotrebis saqmeTa palatam cnos belarusis respublikis q. 
gomelis centraluri raionis sasamarTlos 2002 w. 6 maisis 
dadgenileba, radgan daculia aRniSnuli normiT 
gaTvaliswinebuli moTxovnebi. 
 
amasTan, amave kanonis 71-e muxlis me-3 nawilis Tanaxmad saqmis 
zepiri ganxilva ar moxdeba, Tu mxareebi amas ar moiTxoven. 
 
palatam ixelmZRvanela `saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanonis 68-e da 69-e muxlebiT, ssk-s 285-e muxliT da 
daadgina: 
belarusis respublikis q. gomelis centraluri raionis 
sasamarTlos Suamdgomloba dakmayofildes. cnobil iqnes 
belarusis respublikis q. gomelis centraluri raionis 
sasamarTlos 2002 w. 6 maisis kanonier ZalaSi Sesuli dadgenileba 
22784 rusuli rublis dakisrebis nawilSi da igi daeqvemdebaros 
aRsrulebas. ganCineba sabolooa da ar gasaCivrdeba147”. 
 
anlogiuri situaciaa (igulisxmeba minskis konvenciis sruli 
ignorireba) imave TariRiT miRebul rusul sasamarTlo 
gadawyvetilebasTan mimarTebaSic. 
 
“saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam ganixila ruseTis federaciis 
prezidentis saqmeTa mmarTvelobis federaluri saxelmwifo 
dawesebuleba avtosawarmo #2-is Suamdgomloba q moskovis 
savelovskis municipalitetTaSorisi raionuli sasamarTlos 2001 
w. 29 oqtombris gadawyvetilebis saqarTvelos teritoriaze 
cnobisa da aRsrulebis Sesaxeb. 
 
q. moskovis savelovskis municipalitetTaSorisi raionuli 
sasamarTlos 2001 w. 29 oqtombris gadawyvetilebiT, T. canavas 
ruseTis federaciis prezidentis saqmeTa mmarTvelobis 
federaluri saxelmwifo dawesebuleba avtosawarmo #2-is 
sasargeblod daekisra 82833 rusuli rublis gadaxda. aRniSnuli 
gadawyvetilebis cnobisa da aRsrulebis Sesaxeb mmarTvelobis 
federaluri saxelmwifo dawesebulebam _ #2-ma avtosawarmom 
SuamdgomlobiT mimarTa saqarTvelos uzenaes sasamarTlos. 
 
T. canavas aRniSnul sakiTxTan dakavSirebiT gancxadeba ar 
warmoudgenia. palata gaecno saqmis masalebs da miiCnevs, rom 
gancxadeba unda dakmayofildes Semdeg garemoebaTa gamo: 
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 63-
69-e muxlebis Tanaxmad, arsebobs yvela safuZveli, rom 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 

                                                 
147 www. supremecourt.ge;  sasamarTlo gadawyvetilebani, ganCineba: # 3a-108-02 1 
oqtomberi, 2003 w. 
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gakotrebis saqmeTa palatam cnos q. moskovis savelovskis 
municipalitetTaSorisi raionuli sasamarTlos 2001 w. 29 
oqtombris gadawyvetileba, radgan daculia aRniSnuli normiT 
gaTvaliswinebuli moTxovnebi. 
 
amasTan, amave kanonis 71-e muxlis me-3 nawilis Tanaxmad, saqmis 
zepiri ganxilva ar moxdeba, Tu mxareebi amas ar moiTxoven. 
 
palatam ixelmZRvanela `saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanonis 68-69 muxlebiT, ssk-s 285-e muxliT da 
daadgina: 
ruseTis federaciis prezidentis saqmeTa mmarTvelobis 
federaluri saxelmwifo dawesebuleba avtosawarmo #2-is 
Suamdgomloba dakmayofildes. cnobil iqnes q.moskovis saveloskis 
municipalitetTaSorisi raionuli sasamarTlos 2001 w. 29 
oqtombris kanonier ZalaSi Sesuli gadawyvetileba 82833 rusuli 
rublis dakisrebis nawilSi da igi daeqvemdebaros aRsrulebas. 
ganCineba sabolooa da ar gasaCivrdeba148”. 
dsT-s sivrceSi gamotanili gadawyvetilebebis aRsrulebadad 
gamocxadebis sasamarTlo praqtikis mimoxilvis dasasruls 
gavecnoT kidev erT ganCinebas belarusis sasamarTlo 
gadawyvetilebaze. 
 
“saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam saqmis zepiri mosmenis gareSe 
ganixila saxelmwifo unitaruli sawarmo `minskis aviasaremonto 
qarxnis~ generaluri direqtoris i. riazanovis Suamdgomloba 
saxelmwifo aviakompania `abavias~ mimarT davalianebis 
anazRaurebis Taobaze belarusis respublikis uzenaesi 
ekonomikuri sasamarTlos 2003 w. 21 ivlisis gadawyvetilebis 
saqarTvelos teritoriaze cnobisa da aRsrulebis Sesaxeb.  
 
saxelmwifo unitaruli sawarmo `minskis aviasaremonto qarxanam~ 
sarCeliT mimarTa sasamarTlos aviakompania `abaviasa~ da mesame 
piri aviakompania `miminos~ mimarT mxareTa Soris 1997 w. 4 noembers 
dadebuli #407-71/60 garigebidan gamomdinare davalianebis 
anazRaurebis Sesaxeb. 
belorusiis respublikis uzenaesi ekonomikuri sasamarTlos 2003 
w. 21 ivlisis gadawyvetilebis Tanaxmad, romliTac mopasuxe mxares 
mosarCelis sasargeblod daekisra 73455 aSS dolarisa da 4480000 
belorusiuli rublis gadaxda, aviakompaniebs `abaviasa~ da 
`miminosaTvis~ sasamarTlo uwyebebis kanonis moTxovnaTa dacviT 
Cabarebis miuxedavad, isini procesze ar gamocxaddnen. 
 
saxelmwifo unitaruli sawarmo `minskis aviasaremonto qarxnis~ 
generalurma direqtorma i. riazanovma SuamdgomlobiT mimarTa 

                                                 
148 www.supremecourt.ge;  sasamarTlo gadawyvetilebani, ganCineba: # 3a-115-02 1 
oqtomberi, 2003 w.  
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saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa sakasacio palatas belarusis respublikis 
uzenaesi ekonomikuri sasamarTlos 2003 w. 21 ivlisis 
gadawyvetilebis saqarTvelos teritoriaze cnobisa da 
aRsrulebis Sesaxeb. 
 
palata gaecno saqmis masalebs da Tvlis, rom saxelmwifo 
unitaruli sawarmo `minskis aviasaremonto qarxnis~ generalur 
direqtor i. riazanovis Suamdgomloba unda dakmayofildes Semdeg 
garemoebaTa gamo: dadgenilia, rom mopasuxe saxelmwifo 
aviakompania `abavias~ mosarCelis _ saxelmwifo unitaruli 
sawarmo `minskis aviasaremonto qarxnis~ mimarT daekisra 73455 aSS 
dolarisa da 4480000 belorusuli rublis gadaxda. saxelmwifo 
unitaruli sawarmo `minskis aviasaremonto qarxnis~ generalurma 
direqtorma i. riazanovma SuamdgomlobiT mimarTa saqarTvelos 
uzenaes sasamarTlos belarusis respublikis uzenaesi 
ekonomikuri sasamarTlos 2003 w. 21 ivlisis gadawyvetilebis 
saqarTvelos teritoriaze cnobisa da aRsrulebis Sesaxeb.  
 
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 68-
69-e muxlebis Tanaxmad, arsebobs yvela safuZveli, rom 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam cnos belarusis respublikis uzenaesi 
ekonomikuri sasamarTlos 2003 w. 21 ivlisis gadawyvetileba. 
 
palatam ixelmZRvanela ,,saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanonis 68-69-e muxlebiT, ssk-s 284-e muxliT, 
`samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 
samarTlebrivi daxmarebisa da samarTlebriv urTierTobaTa 
Sesaxeb~ 1993 w. minskis konvenciiT da daadgina: 
belarusis respublikis uzenaesi ekonomikuri sasamarTlos 2003 w. 
21 ivlisis sasamarTlo gadawyvetileba, romliTac mopasuxe 
saxelmwifo aviakompania `abavias~ daekisra saxelmwifo unitaruli 
sawarmo `minskis aviasaremonto qarxnis~ sasargeblod 73455 aSS 
dolarisa da 4480000 belarusuli rublis gadaxda, cnobil iqnes 
da daeqvemdebaros aRsrulebas. sakasacio palatis ganCineba 
sabolooa da ar gasaCivrdeba149”. 
 
ukanskneli drois, kerZod 2006-2009 ww. sasamarTlo praqtikaSi, 
xSiria sasamarTlo aRmasruleblebisa da sxva dainteresebuli 
pirebis mier mimarTva uzenaesi sasamarTlosadmi aRsrulebasTan 
dakavSirebuli moqmedebebTan dakavSirebiT. vinaidan uzenaesi 
sasamarTlos kompetencia mxolod saaRsrulebo furclis gacemiT 

                                                 
149 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-1724-S-80-03 24 
dekemberi, 2003 w. 
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Semoifargleba, amgvari Suamdgomlobebi sruliad marTebulad ar 
kmayofildeba150. 
 
uzenaesi sasamarTlos mier miCneuli iqna, rom qonebis 
konfiskaciis nawilSi ukrainuli ganaCenis cnoba da aRsruleba 
ewinaaRmdegeba saqarTvelos konstitucias da sajaro wesrigs 
amavdroulad, imave ganCinebiT ar dakmayofilda aRsrulebis 
Sesaxeb Suamdgomlobis nawili, romelic ukrainuli sasamarTlo 
gadawyvetilebiT gaTvaliswinebuli sasamarTlo eqspertizis 
xarjebis dakisrebas exeboda151. 
 
gaxSirda cnobasa da AaRsrulebaze uaris precedentebi, 
magaliTad uwyebis arCabarebis mizeziT152, an roca saqme cnobil 
iqna saqarTvelos sasamarTloebis gansakuTrebuli kompetenciis 
sferod153. 
 
ucxo qveynis sasamarTlo gadawyvetilebis uzrunvelyofis an 
sarCelis uzrunvelyofis RonisZiebis aRsruleba miCneuli iqna 
dauSveblad. ganimarta, rom saqarTvelos uzenaesi sasamarTlos 
kompetencia am sakiTxebSi Semoifargleba mxolod ucxo qveynis 
sasamarTlo gadawyvetilebis cnobiTa da aRsrulebiT154. 
 
praqtikam aseve daadgina, rom 68-e II-s punqtis “g” da “v” 
qvepunqtebis dadgena ara sasamarTlos mier ex officio, aramed mxaris 
iniciativiT unda moxdes155. 
 
2009 wlis praqtika Cvens Temaze arsebuli precedentebiT metad 
mdidaria. aRsaniSnavia, rom xSiria araaRsrulebadi 
gadawyvetilebebi iuridiuli faqtebis dadgenis Taobaze, 
romlebic mxolod cnobas saWiroeben156.. es faqtebi naTlad 
metyveleben, rom saqarTvelo saerTaSoriso kerZo-samarTlebrivi 
brunvis sul ufro aqtiuri monawile xdeba. 
 
 
 

                                                 
150 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-1452-S-55-06 19 
marti, 2007 w. 
151 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-415-S-28-07 30 
aprili, 2007 w. 
152 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # 3a/4-02 10 
seqtemberi, 2007 w. 
153 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-1727-S-59-06, 23 
ianvari, 2007 w. 
154 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-2297-S-58-08, 2 
Tebervali, 2009 w. 
155 uzenaesi sasamarTlos gadawvetilebani, ucxo qveynis sasamarTlo 
gadawyvetilebebis cnoba da aRsruleba, 2009 w., gv. 84. 
 
156 Sdr: uzenaesi sasamarTlos gadawvetilebani, ucxo qveynis sasamarTlo 
gadawyvetilebebis cnoba da aRsruleba, 2009 w.,  
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II evropis qveynebSi gamotanili sasamarTlo gadawyvetilebebi 
 
“2003 wlis 29 seqtembers saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam saqmis 
zepiri mosmenis gareSe ganixila e. berianiZis Suamdgomloba 
germaniis, q. hernes pirveli instanciis sasamarTlos 2002 w. 30 
ianvris ganaCenis saqarTvelos teritoriaze cnobis Sesaxeb 
moqalaqe m. orenCikis mimarT ganqorwinebis Taobaze. 
 
e. berianiZe da m. orenCiki registririebul qorwinebaSi gatardnen 
saqarTveloSi, 1996 w. 22 agvistos. 1999 w. 6 seqtembers maT SeeZinaT 
Svili. 2001 w. 15 ianvridan mxareTa Soris qorwineba faqtobrivad 
Sewyda da isini erT welze meti xani cxovrobdnen cal-calke, ris 
Semdegac e. berianiZem mimarTa germaniis, q. hernes pirveli 
instanciis sasamarTlos da moiTxova ganqorwineba. m. orenCikma 
sarCels mxari dauWira. aRniSnuli sasamarTlos 2002 w. 30 ianvris 
ganaCeniT qorwineba mxareTa Soris Sewyda, xolo maT Svilze 
mzrunveloba, mxareTa SeTanxmebiT, daekisra e. berianiZes. 
zemoxsenebuli ganaCeni kanonier ZalaSi Sevida 2002 w. 20 martidan. 
 
palata gaecno saqmis masalebs da CaTvala, rom e. berianiZis 
Suamdgomloba unda dakmayofildes Semdeg garemoebaTa gamo: rom 
sasamarTlos ganaCeniT mxareTa Soris qorwineba Sewyvetil iqna. 
aRniSnuli sasamarTlo ganaCeni Sevida ZalaSi 2002 w. 20 marts.  e. 
berianiZem SuamdgomlobebiT mimarTa saqarTvelos uzenaes 
sasamarTlos germaniis, q. hernes pirveli instanciis sasamarTlos 
2002 w. 30 ianvris ganaCenis saqarTvelos teritoriaze cnobis 
Sesaxeb. 
 
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 68-e 
da 69-e muxlebis Tanaxmad, arsebobs yvela safuZveli, rom 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam cnos germaniis, q. hernes pirveli 
instanciis sasamarTlos 2002 w. 30 ianvris ganaCeni. 
 
palatam ixelmZRvanela ,,saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanonis 68-e da 69-e muxlebiT, ssk-s 284-e muxliT, 
`samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 
samarTlebrivi daxmarebisa da samarTlebriv urTierTobaTa 
Sesaxeb~ 1993 w. minskis konvenciiT da e. berianiZis Suamdgomloba 
dakmayofilda. germaniis, q. hernes pirveli instanciis 
sasamarTlos 2002 w. 30 ianvris ganaCeni, romliTac gauqmda 
qorwineba e. berianiZesa da m. orenCiks Soris, cnobil iqna. 
sakasacio palatis ganCineba sabolooa da gasaCivrebas ar 
eqvemdebareba157”. 
 

                                                 
157 www. supremecourt.ge;  sasamarTlo gadawyvetilebani, ganCineba: # a-1226-S-71-03 29 
seqtemberi, 2003 w. 
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es ganCineba pirvel rigSi imiTaa saintereso, rom igi saojaxo 
samarTlebriv saqmes, kerZod ganqorwinebas exeba, mxolod cnobas 
moicavs da ara aRsrulebadad gamocxadebas. amgvarad, Cven 
vxvdebiT iseTi saxis aqts, romelsac Tavis Sinaarsidan 
gamomdinare aRsruleba ar sWirdeba. faqtobrivad sasamarTlos 
ganCinebiT moxda im iuridiuli faqtis dadastureba, rom 
qorwineba dasaxelebul pirebs Soris aRar arsebobs. 
 
gakvirvebas iwvevs ganCinebis daskvniTi nawili, sadac naTqvamia, 
rom am sasamarTlo aqtis miRebisas sasamarTlom garda 
“saerTaSoriso kerZo samarTlis Sesaxeb” saqarTvelos kanonisa 
ixelmZRvanela samoqalaqo, saojaxo da sisxlis samarTlis 
saqmeebze samarTlebrivi daxmarebisa da samarTlebriv 
urTierTobaTa Sesaxeb minskis 1993 wlis konvenciiT. arada saqme 
exeba germaniis pirveli instanciis sasamarTlo gadawyvetilebas. 
maS, ra SuaSia damoukidebel saxelmwifoTa Tanamegobrobis 
farglebSi miRebuli es saerTaSoriso xelSekruleba? bunebrivia, 
rom germaniis federaciuli respublika ar aris am konvenciis 
wevri da aq misi gamoyeneba absoluturad gaugebaria.  
 
savaraudod, aq saqme gvaqvs sarezolucio nawilis araswor 
formulirebasTan, rac SesaZloa gamowveulia amgvari ganCinebebis 
standartuli formis arsebobiT. umravles SemTxvevebSi, cnobisa 
da aRsrulebis Sesaxeb ganCinebebi miiReba yofili moZme 
respublikebis sasamarTlo gadawyvetilebebis mimarT. albaT, 
uyuradRebobis gamo ar iqna Secvlili kompiuterSi arsebuli 
forma da miviReT aseTi erTob arasasurveli Sedegi. 
 
“2003 wlis 1 oqtombers saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam ganixila 
kompania `skansidos” Suamdgomloba SvedeTis q. malmos saqalaqo 
sasamarTlos 2003 w. 28 aprilis dauswrebeli gadawyvetilebis 
saqarTvelos teritoriaze cnobisa da aRsasruleblad miqcevis 
Sesaxeb. 
 
SvedeTis q. malmos saqalaqo sasamarTlos 2003 w. 28 aprilis 
dauswrebeli gadawyvetilebiT Sps `neSinil metals” Sps 
`skansidos” sasargeblod daekisra: 1) 501989 aSS dolarisa da 24 
centis gadaxda, romelsac daemata sargebeli `procentebis 
daricxvis Sesaxeb” kanonis me-4 da me-6 muxlebis Tanaxmad (1975:635), 
2002 w. 18 noembridan gadaxdis ganxorcielebamde. 
2) `skansidosTvis” sasamarTlos xarjebis anazRaureba 31250 kronis 
odenobiT `iuriskonsultis gadasaxdeli procentebis daricxvis 
Sesaxeb” kanonis me-6 muxlis Tanaxmad, winamdebare 
gadawyvetilebis miRebis dRidan gadaxdis ganxorcielebamde. 2003 
w. 27 ivniss Sps `skansidom” SuamdgomlobiT mimarTa saqarTvelos 
uzenaes sasamarTlos zemoT miTiTebuli gadawyvetilebis 
saqarTvelos teritoriaze cnobisa da aRsasruleblad miqcevis 
Sesaxeb. 
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Sps `neSinil metalma” Tavisi SesagebliT moiTxova 
Suamdgomlobis zepiri ganxilva, amasTan miuTiTa, rom SvedeTis q. 
malmos saqalaqo sasamarTlom mas ar misca mis winaaRmdeg 
miRebuli dausabuTebeli gadawyvetilebis gasaCivrebis ufleba da 
saerTod ar gadmougzavna gadawyvetilebis asli. 
 
palata Suamdgomlobis farglebSi gaecno saqmis masalebs, 
moismina mxareTa warmomadgenlebis ganmartebani da miiCnia, rom 
Suamdgomloba unda dakmayofildes Semdeg garemoebaTa gamo: 
`saqarTvelos saerTaSoriso kerZo samarTlis” kanonis 68-e muxlis 
pirveli nawilis Sesabamisad, saqarTvelo cnobs ucxo qveynis 
kanonier ZalaSi Sesul sasamarTlo gadawyvetilebebs. 
 
amave muxlis me-3 nawilSi miTiTebulia damabrkolebeli 
garemoebebi, romelTa arsebobisas ucxo qveynis sasamarTlos 
gadawyvetileba ar SeiZleba cnobili iqnes saqarTvelos 
teritoriaze. 
 
am normis me-2 nawilis `b” punqtis Sesabamisad, gadawyvetilebis 
gamomtani qveynis kanonmdeblobis Tanaxmad, Tu mxare ar iyo 
uwyebis Cabarebis gziT sasamarTloSi gamoZaxebuli an moxda sxva 
saproceso darRvevebi, anda amave nawilis `z” punqtis Sesabamisad, 
gadawyvetileba ewinaaRmdegeba saqarTvelos ZiriTad samarTlebriv 
principebs, gadawyvetilebis saqarTvelos teritoriaze cnoba ar 
moxdeba. 
 
Sps `neSinil metalis” gancxadeba imis Taobaze, rom mas ar 
Cabarebia dauswrebeli gadawyvetilebis asli da ar ganmartebia 
misi gasaCivrebis vadisa da pirobebis Sesaxeb, dadasturebis 
SemTxvevaSi warmoadgenda zemoT miTiTebul damabrkolebel 
garemoebebs, ris gamoc SeiZleba ar momxdariyo gadawyvetilebis 
cnoba, magram saqmeSi warmodgenili dokumentebiT dadgenilia, rom 
Sps `neSinil metals” malmos saqalaqo sasamarTlos mier 
SvedeTis kanonmdeblobis dacviT droulad gadaegzavna 
gadawyvetilebis asli, romelSic miTiTebuli iyo misi 
gasaCivrebis wesisa da pirobebis Sesaxeb, Sps `neSinil matalma” 
sasamarTlo procesze ver warmoadgina raime mtkiceba imis 
Taobaze, rom mas malmos saqalaqo sasamarTlos dauswrebeli 
gadawyvetilebis asli ar gadagzavnia da ar miuRia. 
 
palatam ixelmZRvanela “saerTaSoriso kerZo samarTlis Sesaxeb” 
kanonis 68-e muxlis pirveli nawiliT da daadgina, rom: cnobil 
iqnes da saqarTvelos teritoriaze mieqces aRsasruleblad 
SvedeTis q. malmos saqalaqo sasamarTlos 2003 w. 28 aprilis 
dauswrebeli gadawyvetileba, romliTac Sps `neSinil metals” 
Sveduri firma ,,skansidos” sasargeblod daekisra: 
1) 501989 aSS dolarisa da 24 centis gadaxda, romelsac daemateba 
sargebeli ,,procentebisa da daricxvebis Sesaxeb” kanonis me-4 da 
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me-6 muxlebis Tanaxmad (1975. 635), 2002 w. 18 noembridan gadaxdis 
ganxorcielebamde. 
 
2) ,,skansidosaTvis” sasamarTlos xarjebis anazRaureba 31250 
kronis odenobiT, iuriskonsultis gadasaxdeli, ,,procentebisa da 
daricxvebis Sesaxeb” kanonis me-6 muxlis Tanaxmad, winamdebare 
gadawyvetilebis miRebis dRidan gadaxdis ganxorcielebamde. 
ganCineba sabolooa da ar gasaCivrdeba158”. 
 
es ganCineba ramdenime aspeqtiT aris RirSesaniSnavi. pirvel rigSi 
saqme exeba iuridiul pirebs Soris sakmaod msxvil qonebriv davas. 
garda amisa, Sveduri sasamarTlo gadawyvetilebis cnobis da 
aRsrulebadad gamocxadebisas ganCineba miRebul iqna zepiri 
mosmeniT da mxarem Suamdgomloba aRZra gadawyvetilebaze uaris 
Tqmis moTxovniT. 
 
ganCinebidan ar Cans, moiyvana Tu ara mxarem Tavis sasargeblod 68-
e muxlis romelime punqti. miuxedavad amisa, uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam 
safuZvlianad Seiswavla saqmis garemoebebi da TviTon daasaxela 
is garemoebebi, romlebic SeiZleboda SewinaaRmdegeboda qarTuli 
samarTlis normebs. sainteresoa ganCinebis is nawili, rodesac 
sasamarTlo faqtobrivad adgens saqarTveloSi ordre public-is 
farglebs, kerZod, rom gadawyvetilebis aslis Caubarebloba, 
gasaCivrebis vadebisa da pirobebis Sesaxeb informaciis armicema 
warmoadgens gadawyvetilebis cnobisa da aRsrulebis 
damabrkolebel garemoebebs. 68-e muxlis romeli punqtis 
dispozicias Seesabameba es situacia? “b” punqti, garda uwyebis 
Cabarebis faqtis ararsebobisa, saubrobs sxva saproceso 
darRvevebze, magram sasamarTlo TviTon iSveliebs sajaro 
wesrigis Sesaxeb daTqmasac. amrigad, zemoT xsenebuli saproceso 
darRvevebi yvela SemTxvevaSi saqarTvelos ZiriTad samarTlebriv 
principebTan Seusabamod CaiTvleboda. sadavoa,, eqnebodaT Tu ara 
igive midgoma evropis qveynebis sasamarTloebsac, Tu mxedvelobaSi 
miviRebT sajaro wesrigis Sesaxeb daTqmis mxolod gamonaklis da 
gansakuTrebul SemTxvevebSi gamoyenebas. 
  
asea Tu ise, am SemTxvevaSi uzenaesi sasamarTlos ganCineba 
sruliad gamarTulia Sinaarsobrivad da misi gamotanisas 
gamoyenebuli iqna is erTaderTi normatiuli aqti, romelic 
Seesabameba Svedur sasamarTlo gadawyvetilebas: “saerTaSoriso 
kerZo samarTlis Sesaxeb” kanoni. aseve gamoyenebulia 
Sinaarsobrivad koreqtuli termini “aRsasruleblad miqceva” 
romelic aRsrulebadad gamocxadebis sinonimia da ara 
“aRsruleba”, romelsac, samwuxarod, vxvdebiT uzenaesi 
sasamarTlos TiTqmis yvela sxva ganCinebaSi. 

                                                 
158 www. supremecourt.ge;  sasamarTlo gadawyvetilebani, ganCineba: # a-543-7-51-03 1 
oqtomberi, 2003 w. 
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kvlav kompania “skansidos” ukavSirdeba 2003 wlis 1 otombris 
Semdegi Sveduri sasamarTlo gadawyvetileba.  
 
“saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam ganixila kompania `skansidos” 
Suamdgomloba SvedeTis q. malmos saqalaqo sasamarTlos 2003 w. 28 
aprilis dauswrebeli gadawyvetilebis saqarTvelos teritoriaze 
cnobisa da aRsasruleblad miqcevis Sesaxeb. 
 
SvedeTis q. malmos saqalaqo sasamarTlos 2003 w. 28 aprilis 
dauswrebeli gadawyvetilebiT Sps `jimetals”, Sps `skansidos” 
sasargeblod daekisra: 
1) 89082 aSS dolarisa da 22 centis gadaxda, rasac daemata 
sargebeli `procentebis daricxvis Sesaxeb” kanonis me-4 da me-6 
muxlebis Tanaxmad (1975:635), 2002 w. 29 oqtomridan gadaxdis 
ganxorcielebamde. 
2) sasamarTlo xarjebis anazRaureba 31250 kronis odenobiT 
`iuristkonsultis gadasaxdeli procentebis daricxvis Sesaxeb” 
kanonis me-6 muxlis Tanaxmad, gadawyvetilebis miRebis dRidan 
gadaxdis ganxorcielebamde. 
 
2003 w. 15 ivliss Sps `skansidom” SuamdgomlobiT mimarTa 
saqarTvelos uzenaes sasamarTlos zemoT miTiTebuli 
gadawyvetilebis saqarTvelos teritoriaze cnobisa da 
aRsasruleblad miqcevis Sesaxeb. 
 
2003 w. 15 seqtembers manve sasamarTlos mimarTa TxovniT 
gadawyvetilebis aRsrulebis uzrunvelyofis mizniT, Sps 
`jimetalis” qonebaze yadaRis dadebis Sesaxeb. 
saqarTvelos uzenaesi sasamarTlos 2003 w. 16 seqtembris 
ganCinebiT, yadaRa daedo Sps `jimetalis” ofiss, romelic 
mdebareobs q. TbilisSi ..., aseve yadaRa daedo Sps `jimetalis” 
sabanko angariSebs. 
 
Sps `jimetalma” Tavisi SesagebliT moiTxova Suamdgomlobis 
zepiri ganxilva. amasTan miuTiTa, rom SvedeTis q. malmos 
saqalaqo sasamarTlos ar gaaCnda saerTaSoriso kompetencia 
mocemuli saqmis ganxilvis Sesaxeb. yalbi iyo saqmeSi a. CxaiZis 
xelmoweriT warmodgenili mimarTva mxareTa Soris davis 
arsebobis SemTxvevaSi SvedeTis kanonmdeblobis Sesabamisad, 
SvedeTis sasamarTlos mier saqmis ganxilvis Sesaxeb. manve, imis 
gamo, rom Sps `jimetalis” ofisi ar warmoadgenda sazogadoebis 
sakuTrebas, moiTxova yadaRis moxsna. 
 
palata Suamdgomlobis farglebSi gaecno saqmis masalebs da 
miaCnia, rom Sps `skansidos” Suamdgomloba SvedeTis q. malmos 
saqalaqo sasamarTlos 2003 w. 28 aprilis dauswrebeli 
gadawyvetilebis cnobis da Sps `jimetalis” Suamdgomloba 
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sazogadoebis ofisze yadaRis moxsnis Sesaxeb, unda 
dakmayofildes Semdeg garemoebaTa gamo: 
saerTaSoriso kerZo samarTlis kanonis 68-e muxlis pirveli 
nawilis Sesabamisad, saqarTvelo cnobs ucxo qveynis kanonier 
ZalaSi Sesul sasamarTlo gadawyvetilebas; amave muxlis me-2 
nawilis Tanaxmad gadawyvetilebis cnoba ar xdeba, Tu saqme 
saqarTvelos gansakuTrebul kompetencias ganekuTvneba; 
gadawyvetilebis gamomtani qveynis kanonmdeblobis Sesabamisad, 
mxare uwyebis Cabarebis gziT ar iqna gafrTxilebuli 
sasamarTloSi gamoZaxebis Taobaze an moxda sxva saproceso 
darRveva. erTsa da imave mxareebs Soris erTsa da imave 
samarTlebriv davaze arsebobs saqarTvelos sasamarTlos kanonier 
ZalaSi Sesuli gadawyvetileba an mesame qveynis sasamarTlos 
kanonier ZalaSi Sesuli gadawyvetileba, romelic cnobil iqna 
saqarTveloSi; ucxo qveynis sasamarTlo, romelmac gamoitana 
gadawyvetileba, saqarTvelos kanonmdeblobis Sesabamisad, 
kompetenturad ar iTvleba; ucxo qveyana ar cnobs saqarTvelos 
sasamarTlos gadawyvetilebas; erTsa da imave mxreebs Soris 
erTsa da imave sakiTxebze da erTi da imave safuZvliT 
saqarTveloSi mimdinareobs sasamarTlo procesi; gadawyvetileba 
ewinaaRmdegeba saqarTvelos ZiriTad samarTlebriv princips. 
 
sakasacio sasamarTlos miaCnia, rom malmos saqalaqo sasamarTlos 
zemoT miTiTebuli sasamarTlo gadawyvetilebis cnobaze uaris 
Tqmis safuZveli ar arsebobs, vinaidan saxeze ar aris 
saerTaSoriso kerZo samarTlis 68-e muxlis me-2 nawilSi 
CamoTvlili damabrkolebeli garemoebani. 
 
saqmeSi warmodgenilia 2001 w. 5 Tebervlis TariRiT Sps 
`jimetalis” generaluri direqtoris xelmowerili werili, 
romelSic miTiTebulia, rom mxareebs Soris warmoSobili 
nebismieri dava gadaWrili iqneba molaparakebis gziT. Tu dava 
molaparakebis gziT ar gadawydeba, dava gadawydeba SvedeTis 
sasamarTlos mier, SvedeTis kanonmdeblobis an saerTaSoriso 
kanonmdeblobis Tanaxmad. 
 
aRniSnuli garemoeba miuTiTebs, rom SvedeTis q. malmos saqalaqo 
sasamarTlos gaaCnda kompetencia am davis SvedeTis 
kanonmdeblobis Sesabamisad ganxilvisa. 
 
Sps `jimetalma” zemoT miTiTebuli dokumentebis siyalbis faqti 
damadasturebeli raime mtkiceba procesze ver warmoadgina. 
palatam miiCnia, rom gadawyvetileba miRebulia saerTaSoriso 
kerZo samarTlis moTxovnaTa dacviT. palatam safuZvlianad 
miiCnia Sps `jimetalis” Suamdgomloba sazogadoebis ofisze 
dadebuli yadaRis moxsnis Sesaxeb, vinaidan miTiTebuli Senoba ar 
warmoadgens sazogadoebis sakuTrebas. 
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palatam ixelmZRvanela “saerTaSoriso kerZo samarTlis Sesaxeb” 
kanonis 68-e muxlis pirveli nawiliT da daadgina, rom cnobil 
iqnes da saqarTvelos teritoriaze miqceul iqnes aRsasruleblad 
SvedeTis q. malmos saqalaqo sasamarTlos 2003 w. 28 aprilis 
dauswrebeli gadawyvtileba, romliTac Sps `jimetals” Sveduri 
kompania `skansidos” sasargeblod daekisra: 
1) 89082 aSS dolarisa da 22 centis gadaxda, rasac daemata 
sargebeli procentebis daricxvis Sesaxeb kanonis me-4 da me-6 
muxlebis Tanaxmad (1975:635), 2002 w. 29 oqtombridan gadaxdis 
ganxorcielebamde. 
2) sasamarTlos xarjebis anazRaureba 31250 kronis odenobiT 
`iuriskonsultis gadasaxdeli, procentebis daricxvis Sesaxeb” 
kanonis me-6 muxlis Tanaxmad, gadawyvetilebis miRebis dRidan 
gadaxdis ganxorcielebamde. dakmayofildes Sps `jimetalis” 
Suamdgomloba da yadaRa moexsnas Sps `jimetalis” ofiss mdebares 
... q. TbilisSi. ganCineba sabolooa da ar gasaCivrdeba159”. 
 
am ganCinebaSi niSandoblivia, rom aRsrulebis nacvlad kvlav 
gamoyenebulia Sinaarsobrivad swori termini “aRsasruleblad 
miqceva”, rac am naSromSi gamoyenebul “aRsrulebadad 
gamocxadebis” sinonimad SegviZlia miviCnioT. sxva mxriv, es saqme 
metad waagavs imave kompaniis sasargeblod gamotanil zemoT 
xsenebul ganCinebas. saqmeSi figurirebs mopasuxis Sesageblebi da 
zepiri ganxilva. aseve, rogorc etyoba, ar moxda mopasuxis 
mxridan Svedur sasamarTlo gadawyvetilebaze 68-e muxlidan 
gamomdinare uaris Tqmis zusti safuZvlis dasaxeleba. amitom, 
uzenaesma sasamarTlom mizanSewonilad miiCnia ucxouri 
gadawyvetilebis cnobis yvela damabrkolebeli garemoebis 
ganCinebis teqstSi CamoTvla, raTa mopasuxisTvis naTeli 
yofiliyo misi pretenziebis usafuZvloba. 
 
2003 wlis 17 noembers saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam miiRo 
ganCineba, romelic inglisis sasamarTlos gadawyvetilebis 
aRsrulebas exeba da misi davis sagani 5 milion funt sterlingze 
mets moicavda160. 
 
es saqme gansakuTrebiT mniSvnelovania ara marto misi didi 
finansuri mniSvnelobis gamo, aramed imitomac, rom misi saxiT 
gvaqvs ucxour sasamarTlo gadawyvetilebis cnobaze da 
aRsrulebaze uaris Tqmis precedenti.  
 
am davisas mopasuxem “also trans interneSenelma” wamoayena 
Sesagebeli, rom inglisuri sasamarTlo gadawyvetileba 

                                                 
159 www. supremecourt.ge;  sasamarTlo gadawyvetilebani ganCineba: # as-190-03 1 
oqtomberi, 2003 w. 
160 www. supremecourt.ge;  sasamarTlo gadawyvetilebani, ganCineba: # as-1357-S-74-03 17 
noemberi, 2003 w. 
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gamotanilia ara mis mimarT, aramed imave dasaxelebis mqone 
inglisSi registrirebuli kompaniis mimarT, romelic calke 
iuridiul pirs warmoadgens. sasamarTlom dawvrilebiT daasabuTa 
iuridiuli piris gansjadobis sakiTxi misi samarTlebrivi 
bunebidan gamomdinare. 
 
CvenTvis ufro sainteresoa inglisuri sasamarTlo 
gadawyvetilebis cnobisa da aRsrulebis Sesaxeb Suamdgomlobis 
dakmayofilebaze uaris meore safuZveli, romelic imave 
ganCinebaSia dasaxelebuli. saqarTvelos uzenaesma sasamarTlom 
miiCnia, rom inglisSi samarTalwarmoebisas darRveuli iyo 
“saerTaSoriso kerZo samarTlis Sesaxeb” saqarTvelos kanonis 68-e 
muxlis meore nawilis “b” punqti, kerZod, mxare gadawyvetilebis 
gamomtani qveynis kanonmdeblobis Sesabamisad uwyebis Cabarebis 
gziT ar iqna gafrTxilebuli sasamarTloSi gamoZaxebis Taobaze. 
mosarCelis mxridan ver iqna warmodgenili mtkicebulebebi, riTac 
dadasturdeboda is garemoeba, rom Sps “also trans interneSenel 
limiTedi” (q. Tbilisi) uwyebis Cabarebis gziT gafrTxilebuli 
iqna sasamarTloSi gamoZaxebis Taobaze. 
 
aqedan gamomdinare, saqarTvelos uzenaesma sasamarTlom daadgina, 
rom Sps “also trans interneSenel limiTedi” (q. Tbilisi) kidec 
rom warmoadgendes miTiTebul mopasuxes, saqarTvelos 
kanonmdeblobis zemoTdasaxelebul normasTan winaaRmdegobis 
gamo Cveni saxelmwifos teritoriaze ar icnoba da ar aRsruldeba 
mis winaaRmdeg gamotanili sasamarTlo gadawyvetileba.  
 
ganCinebaSi arazustad aris Camoyalibebuli 68-e muxlis me-2 
nawilis “b” punqtis Sinaarsi. am normasTan Seusabamobis dadgena, 
analogiuri ucxouri gamocdilebidan gamomdinare, ara 
mosarCelis, aramed swored rom mopasuxis kompetenciaa. mtkicebis 
tvirTi am SemTxvevaSi awevs im mxares, romelic  sadavos xdis 
ucxouri sasamarTlo gadawyvetilebis siswores. maSasadame, 
moqmedebs ucxouri sasamarTlo gadawyvetilebis sisworis 
erTgvari dauwereli prezumpcia – igi akmayofilebs yvela 
moTxovnas,  Tu sawinaaRmdego ar damtkicdeba sasamarTlos mier. 
es prezumpcia igulisxmeba sityvebSi “saqarTvelo cnobs ucxo 
qveynis sasamarTlo gadawyvetilebebs”. sasamarTlo ki 
Seusabamobis sakiTxs ganixilavs mxaris SuamdgomlobiT, magram 
aseve samsaxureobrivi movaleobis farglebSic (pirvel rigSi 
sajaro wesrigis daTqmasTan mimarTebaSi).  
 
am konkretul SemTxvevaSi es umniSvnelo xarvezia, radgan 
qarTuli praqtikidan gamomdinare TviT sasamarTlo amowmebs 
yvela garemoebas, mxareTa iniciativis miuxedavad. amitom 
bunebrivia, rom es Seusabamoba mainc Sevidoda ganCinebis teqstSi. 
 
saintereso precedenti Seqmna uaxlesma praqtikamac - ar 
dakmayofilda britaneTSi gamotanili e.w. “Tanxmobis brZaneba” im 

 105 



sababiT, rom dasaSvebia mxolod iseTi saxis gadawyvetilebis 
cnoba-aRsruleba, romliTac damTavrebulia saqmis warmoeba161.   
 
III daskvna 
 
qarTuli sasamarTlo praqtikis Sejamebisas mivdivarT daskvnamde, 
rom arcTu iSviaTia sakmaod mniSvnelovani xarvezebi. maT Soris 
gansakuTrebiT sayuradReboa minskis konvenciis absoluturad 
uadgilo gamoyeneba an, piriqiT, misi ugulebelyofa, aRsrulebisa 
da aRsrulebadad gamocxadebis (igive, aRsasruleblad miqcevis) 
cnebebis aRreva, mtkicebis tvirTis arasworad dakisreba da a.S. 
 
es naklovanebebi, ra Tqma unda, aRmosafxvrelia, Tumca qarTvel 
mosamarTleTa sasargeblod SeiZleba iTqvas, rom saerTaSoriso 
kerZo samarTlis procesis sferoSi kanonmdeblobis komentarebisa 
da gamocdilebis ararseboba, maT erTgvar gamarTlebad SeiZleba 
miviCnioT.  
 
ucxo qveynis gadawyvetilebebis aRsrulebadad gamocxadebis 
ricxvis TvalnaTeli zrda (rac uSualo kavSirSia qveynis 
ekonomikis ganviTarebasTan, investiciebTan da a.S.), Cemi azriT, 
avtomaturad gamoiwvevs am dargSi qarTveli mosamarTleebis 
profesiuli donis amaRlebas. 
 
 
     b. inglisur-amerikuli samarTlis doqtrina 
 
calke yuradRebis Rirsia ucxouri sasamarTlo gadawyvetilebebis 
aRsruleba saerTo samarTlis anu inglisur-amerikuli samarTlis 
sistemis qveynebSi. umTavresad imitom, rom ukasknel periodSi 
sagrZnobia am samarTlebrivi ojaxis rigi elementebis Semosvla 
qarTul samarTalSic. amavdroulad, globalizaciis pirobebSi 
saerTaSoriso doneze mimdinare samarTlebrivi harmonizaciis 
procesi aucilebels xdis Cven mier inglisur-amerikuli 
samarTlis im aspeqtebis gacnobas, romlebic am Temas ukavSirdeba. 
gamoricxuli namdvilad araa, rom qvemoT moyvanili doqtrinis 
romelime elementi axlo momavalSi integrirebuli iqnes qarTul 
kanonmdeblobaSi an analogad iqnes gamoyenebuli qarTul 
sasamarTlo praqtikaSi. 
 
imisTvis, rom inglisSi aRsrulebis procedura ganxorcieldes, 
saWiroa ucxour gadawyvetilebaze dafuZnebuli sarCelis aRZvra. 
es, Tavis mxriv, sami aucilebeli pirobis dacvas iTvaliswinebs162: 
 - ucxouri sasamarTlo gadawyvetileba mxares fuladi Tanxis 
gadaxdas unda avaldebuldes; 

                                                 
161 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-562-S-26-09, 3 
aprili, 2009 w. 
162 T.-C. Lank, die Rechtskraft auslaendischer Zivilurteile im englischen und deutschen Recht, Berlin, 
1995, S. 106. 
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- saqme ar uda exebodes fulad jarimas an sagadasaxado 
davalianebas; 
- gadawyvetileba unda iyos saboloo da gasaCivrebas aRar unda 
eqvemdebarebodes (final and conclusive). 
 
niSandoblivia, rom am ukanasknel pirobas Tavisi axsna-ganmarteba 
daumkvidra inglisurma sasamarTlo praqtikam. sasamarTlo 
gadawyvetileba Tumca SesaZlebelia ufro maRali instanciis 
sasamarTloSi gasaCivrdes, magram dauSvebelia, rom misi Secvla 
TviT gadawyvetilebis gamomtan sasamarTlos SeeZlos163. ucxouri 
sasamarTlo gadawyvetilebebis Sesaxeb koncefcia  
Camoyalibebulia ara marto sasamarTlo precedentebSi, aramed 
kanonis saxiTac. did britaneTSi moqmedebs 1933 w. Foreign Judgements 
(Reciprocal Enforcement) Act, Tumca es statuti srulad ver awesrigebs 
yvela Sesabamis sakiTxs. 
 
mopasuxes SeuZlia ucxouri sasamarTlo gadawyvetilebis cnobasa 
da aRsrulebaze uaris Tqma moiTxovos, Tu igi daamtkicebs, rom 
es aqti motyuebiT an TaRliTobiT aris miRebuli (“fraud”): igi 
sajaro wesrigs ewinaaRmdegeba (“public policy”) an is SeusabamobaSia 
bunebiTi samarTlianobis principebTan “natural justice”164. 
 
inglisis sasamarTlo praqtika sajaro wesrigTan ucxouri 
sasamarTlo gadawyvetilebis Seusabamobis Semdeg magaliTebs 
icnobs: 
1. qorwinebis gareSe dabadebul bavSvs eniWeba ufleba Tavis 
mamisgan moiTxovs sarCo mTeli cxovrebis ganmavlobaSi; 
2. ucxour sasamarTlo gadawyvetilebaSi gaTvaliswinebuli 
moTxovna efuZneba iseT xelSekrulebas, romelic inglisuri 
samarTlis mixedviT baTilia; 
3. xelSekruleba, romelic safuZvlad udevs ucxour 
sasamarTlo gadawyvetilebas, dadebulia kanonsawinaaRmdego 
muqaris Sedegad; 
4. ganqorwinebis Sesaxeb sasamarTlo gadawyvetileba ar iqna 
cnobili, vinaidan meuRlem iZulebis Sedegad miiRo monawileoba 
ganqorwinebis sasamarTlo procesSi.  
 
samagierod, Tu movales SeeZlo Sesageblebis wamoyeneba 
sazRvargareT im faqtebze, romlebic inglisur sajaro wesrigs 
ewinaaRmdegebian, magram braleulad ar gaakeTa es, mas aRar 
SeuZlia am safuZveliT moiTxovos inglisSi aRsrulebaze uaris 
Tqma.165

 

                                                 
163 2 All E R, Carl-Zeiss-Stiftung v. Rayner and Keeler Ltd and Others (No2) (1966), 537-592. 
164 T.-C. Lank, die Rechtskraft auslaendischer Zivilurteile im englischen und deutschen Recht, Berlin, 
1995, S. 112. 
 
165 T.-C. Lank, die Rechtskraft auslaendischer Zivilurteile im englischen und deutschen Recht, Berlin, 
1995, S. 114. 
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amerikis SeerTebul StatebSi ar arsebobs ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebasTan mimarTebaSi saerTo doqtrina 
federalur doneze166. Tu sxvadasxva Statebis sasamarTlo 
gadawyvetilebebs Soris moqmedebs “sruli rwmenisa da ndobis” 
principi (full faith and credit clause), igives ver vityviT sxva qveynebis 
sasamarTlo aqtebTan dakavSirebiT. ar arsebobs aseve raime 
federaluri kanoni am sakiTxTan dakavSirebiT. aseve CaiSala 
yvela mcdeloba, rom dadebuliyo nacvalgebis principze 
dafuZnebuli saerTaSoriso xelSekrulebebi sasamarTlo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb (magaliTad, 
1970-ian wlebSi did britaneTsa da amerikis SeerTebul Statebs 
Soris iyo amis mcdeloba)167. 
 
miuxedavad imisa, rom ar arsebobs erTiani midgoma ucxouri 
sasamarTlo gadawyvetilebebis aRsrulebasTan dakavSirebiT, 
Statebs Soris ar arsebobs didi konceptualuri gansxvavebebi. 
centraluri mniSvneloba aqvs qveynis uzenaesi sasamarTlos mier 
saukuneze meti xnis win gamotanil sasamarTlo gadawyvetilebas 
saqmeze Hilton v. Guyot. am davaSi frangma moqalaqem Suamdgomloba 
aRZra niu-iorkis mcoxvrebis winaaRmdeg franguli sasamarTlo 
gadawyvetilebis aRsrulebis Taobaze. vinaidan manamde amerikaSi 
ar arsebobda msgavsi saqmis gadawyvetis precedentebi, qveynis 
uzanaesi sasamarTlos am gadawyvetilebam savaldebulo doqtrina 
Camoayaliba. am sasamarTlo aqts metad vrceli samotivacio 
nawili gaaCnia. ganxilul iqna bevri sakiTxi, teritoriuli 
suverenitetis cnebidan dawyebuli  saerTaSoriso keTili nebis 
principze (comity) dayrdnobiT ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebis samarTlebrivi kategoriis 
ganxilviT damTavrebuli. aSS-s uzenaesi sasamarTlos doqtrinis 
centraluri azria, rom  aRsasruleblad SeiZleba miqceul iqnan 
iseTi ucxouri sasamarTlo gadawyvetilebebi, romlebic 
gamotanilia srulyofili da samarTliani procesis Sedegad (aq 
moiazreba dacvis ufleba, mosamarTleTa damoukidebloba, 
Sesabamisi qveynis kanonSesabamisoba da a.S.), motyuebisa da 
TaRliTobis ararseboba gadawyvetilebis gamotanisas da a.S. 
 
aSS-s uzenaesma sasamarTlom miiCnia, rom franguli sasamarTlo 
gadawyvetileba akmayofilebs am pirobebs, magram miuxedavad amisa, 
uari uTxra mxares mis aRsrulebaze. sakiTxis aseTi negatiuri 
gadawyveta efuZneboda im arguments, rom saerTaSoriso keTili 
nebis principi ar moiTxovs franguli sasamarTlo 
gadawyvetilebis aRsrulebas, radgan franguli sasamarTloebi ar 
daicaven nacvalgebis princips da sapasuxod ar aRasruleben 
amerikul sasamarTlo aqtebs168. 
 

                                                 
166 G.B. Born/D. Westin, International Civil Litigation in US courts, Boston, 1989, 564. 
167 G.B. Born/D. Westin, International Civil Litigation in US courts, Boston, 1989,  564. 
168 G.B. Born/D. Westin, International Civil Litigation in US courts, Boston, 1989, 566. 
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amgvarad, Hilton v. Guyot saqmem Seqmna amerikuli doqtrinis ramdenime 
mniSvnelovani elementi: esenia nacvalgebis principze yuradRebis 
gamaxvileba da paralelurad saerTaSoriso keTili nebis 
koncefciis damkvidreba. aseve niSandoblivia ucxouri sasamarTlo 
gadawyvetilebis safuZvlad arsebuli davis Sinaarsobriv 
gadamowmebaze uaris Tqma. 
 
jamSi SeiZleba iTqvas, rom droTa viTarebaSi amerikis 
sasamarTloebma daamkvidres ucxouri sasamarTlo 
gadawyvetilebebisadmi sakmaod frTxili midgoma. evropis 
saxelmwifoebTan SedarebiT aSS-Si metad maRalia aRsrulebaze 
uaris Tqmis SemTxvevebis ricxvi. amis mizezad saxeldeba is faqti, 
rom am saxelmwifos surs garkveuli saxelmwifo interesebisa da 
gansakuTrebuli kompetenciis dacva169. ucxouri sasamarTlo 
gadawyvetilebis aRsrulebis damabrkolebeli garemoebebia: 
1. ucxouri sasamarTlo procesi ar iyo samarTliani da 
miukerZoebeli; 
2. mopasuxem piradad ver miiRo monawileoba 
samarTalwarmoebaSi; 
3. ucxouri sasamarTlo ar iyo saqmis ganxilvaze 
uflebamosili; 
4. ucxour sasamarTlo procesSi adgili hqonda motyuebas, 
TaRliTobas an msgavs xarvezebs; 
5. ucxouri sasamarTlo gadawyvetilebis aRsruleba xelyofs 
aSS-s sajaro wesrigs; 
6. ucxouri sasamarTlo ar aRasrulebs amerikuli 
sasamarTlos gadawyvetilebebs. 
 
rogorc vxedavT, miuxedavad imisa, rom aSS-Si ar arsebobs 
Sesabamisi kanonmdebloba, uaris Tqmis safuZvlebi ZiriTadad 
qarTuli da evropuli normebis identuria. samagierod, am 
safuZvlebis axsna-ganmarteba bevrad farTo gagebiT xdeba. 
damabrkolebeli garemoebebis ricxvSi centraluri roli uWiravs 
sajaro wesrigis Sesaxeb daTqmas. Tu evropaSi miRebulia misi 
gamonaklisi saxiT gamoyeneba, ordre public xelyofis sababiT aSS-Si 
yvelaze xSirad acxadeben uars ucxouri sasamarTlo 
gadawyvetilebebis aRsrulebaze.  
 
amerikaSi sajaro wesrigTan ucxouri sasamarTlo gadawyvetilebis 
Seusabamobis yvelaze cnobili precedentia Ackermann v. Levine saqme. 
akermani iyo germaneli advokati,  romelsac iuridiuli 
konsultaciisTvis mimarTa germaniaSi myofma amerikelma, uZravi 
qonebis maklerma levinma. am ukanasknelma akermanTan mokle 
Sexvedra gamarTa ramdenime garigebis Sesaxeb sasaubrod da Semdeg 
mas werilobiT mianiWa uflebamosileba garkveuli RonisZiebebi 
Caetarebina am garigebebTan dakavSirebiT. mTeli rigi mizezebis 
                                                 
169 G.B. Born/D. Westin, International Civil Litigation in US courts, Boston, 1989, 566. 
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gamo levins aRar daudia aranairi garigebebi germaniaSi. akermanma 
mosTxova levins mis mier gaweuli iuridiuli momsaxurebis 
safasuris gadaxda. germanelma advokatma ganacxada, rom oci 
samuSao dRis ganmavlobaSi srulad iyo dakavebuli levinis 
proeqtiT, Tumca mas ar gaaCnda amerikelis interesebisTvis  
“garjis” raime werilobiTi damadasturebeli sabuTebi. saadvokato 
saqmianobis anazRaurebis Sesaxeb germaniis kanonze dayrdnobiT 
akermanma moiTxova 190.000-ze markaze meti Tanxa. aq aRsaniSnavia, 
rom akermanis mier dasaxelebuli Tanxa misi saqmianobis or 
ZiriTad elements eyrdnoboda: germanel investorebTan detaluri 
molaparakebebis gamarTvasa da levinis mier SeTavazebuli 
tranzaqciebis Seswavlas. 
  
levinma upasuxod datova misTvis gagzavnili angariSi da 
akermanma sarCeli aRZra germanul sasamarTloSi. levins 
werilobiT ecnoba procesis Sesaxeb, magram man es faqtic 
ureaqciod datova. akermanma moigo procesi da SuamdgomlobiT 
mimarTa aSS-s samxreT niu-iorkis raionul (District Court) 
sasamarTlos germanuli sasamarTlo gadawyvetilebis aRsrulebis 
mizniT. amerikis pirveli instanciis sasamarTlom uari uTxra 
akermans gadawyvetilebis aRsrulebaze da amis mizezad daasaxela 
rogorc sazRvargareT samoqlaqo da savaWro  saqmeebze 
iuridiuli dokumentaciiT momsaxurebis haagis konvenciis 
darRveva, ise aSS-s sajaro wesrigTan Seusabamoba.  
 
aq CvenTvis sainteresoa amerikuli sasamarTlos Semdegi 
mosazreba: “TviT advokats awevs imis mtkicebis tvirTi, rom misi 
anazRaureba aris samarTliani” da klienti srul saqmis kursSia 
misi odenobis Sesaxeb170. swored am faqtis ararseboba CaTvala 
niu-iorkis raionulma sasamarTlom qveynis ordre public-Tan 
Seusabamobad.  
 
es magaliTi aSkarad aCvenebs, Tu ra yuradRebiTa da sifrTxiliT 
aRiqmeba aSS-Si ucxouri sasamarTlo aqtebi. amgvarad, naTelia 
saerTo samarTlis qveynebis, gansakuTrebiT ki aSS-s, ucxouri 
sasamarTlo gadawyvetilebebis aRsrulebasTan dakavSirebuli 
doqtrinis mkveTri gansxvaveba evropis saxelmwifoebis 
analogiuri koncefciisgan. 
 
 
g. saerTaSoriso xelSekrulebebi aRsrulebadad 
gamocxadebis proceduris Sesaxeb 
 
pirvel rigSi ganvixiloT is xelSekruleba, romlis wevric 
saqarTvelo iyo daaxloebiT 15 wlis manZilze. ra Tqma unda, 
saubaria samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 

                                                 
170 G.B. Born/D. Westin, International Civil Litigation in US courts, Boston, 1989, 568. 
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samarTlebrivi daxmarebisa da samarTlebrivi urTierToebebis 
Sesaxeb minskis 1993 wlis konvenciis debulebze. 
 
am konvenciis 53-e muxli adgens, rom Suamdgomloba 
gadawyvetilebis iZulebiTi wesiT aRsrulebis daSvebis Taobaze 
miewodeba wevri-saxelmwifos uflebamosil sasamarTlos. igi aseve 
SeiZleba Setanil iqnas im sasamarTloSi, romelmac gamoitana 
gadawyvetileba pirveli instanciiT. es sasamarTlo ki ugzavnis 
Suamdgomlobas im sasamarTlos, romelmac unda gamoitanos 
aRsrulebis Sesaxeb ganCineba. Suamdgomlobas Tan unda daerTos: 
a) gadawyvetilebis dedani an misi damowmebuli asli, aseve 
oficialuri sabuTi imis Sesaxeb, rom gadawyvetileba kanonier 
ZalaSia Sesuli da aRsrulebas eqvemdebareba, an imis Sesaxeb, rom 
gadawyvetileba aRsrulebas eqvemdebareba mis kanonier ZalaSi 
Sesvlamde, Tu es TviT gadawyvetilebis teqstidan ar 
gamomdinareobs. 
b) sabuTi, romelic mowmobs, rom mxare, romlis winaaRmdegac 
gamotanili iqna gadawyvetileba da romelsac procesSi 
monawileoba ar miuRia, saTanado wesiT iqna gamoZaxebuli 
sasamarTloSi an saproceso qmedunarianobis SemTxvevaSi 
saTanadod iqna warmodgenili. 
g) sabuTi, romelic gadawyvetilebis gagzavnis momentisTvis mis 
nawilobriv Sesrulebas adasturebs. 
d) sabuTi, romelic mxareebs Soris davebis saxelSekrulebo 
gansjadobis Taobaze SeTanxmebas adasturebs. 
e) Suamdgomloba iZulebiTi aRsrulebis daSvebis Taobaze, da sxva 
sabuTebs Tan unda daerTos maTi damowmebuli Targmani Sesabamis 
saxelmwifo enaze an rusul enaze. 
 
minskis konvenciis 54-e muxlis Tanaxmad, gadawyvetilebis cnobis 
da iZulebiT aRsrulebis Sesaxeb Suamdgomlobebi, im wevr-
saxelmwifoTa sasamarTloebis mier ganixileba, romelTa 
teritoriazec unda ganxorcieldes iZulebiTi aRsruleba. 
 
sasamarTlo, romelic ganixilavs Suamdgomlobas gadawyvetilebis 
cnobisa da iZulebiT aRsrulebis Sesaxeb, Semoifargleba imis 
dadgeniT, rom daculia konvenciiT gaTvaliswinebuli pirobebi. im 
SemTxvevaSi, roca es pirobebi daculia, sasamarTlos gamoaqvs 
gadawyvetileba iZulebiTi aRsrulebis Sesaxeb. 
 
iZulebiTi aRsrulebis wesi ganisazRvreba im wevr-saxelmwifos 
Sida kanonmdeblobiT, romlis teritoriazec unda ganxorcieldes 
iZulebiTi aRsruleba. 
 
TvalSisacemia, rom konvenciis debulebebsa da “saerTaSoriso 
kerZo samarTlis Sesaxeb” saqarTvelos kanonis Sesabamis normebs 
Soris didi msgavseba SeimCneva. misasalmebelia, rom es 
saerTaSoriso xelSekruleba uSualod iTvaliswinebs ucxouri 
sasamarTlo gadawyvetilebis ganxilvisas revision au fond-is 
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akrZalvas anu maTi sisworis Sinaarsobrivi gadamowmebis 
akrZalvas. es aSkarad gamomdinareobs debulebidan, rom: 
“sasamarTlo... Semoifargleba imis dadgeniT, rom daculia 
konvenciiT gaTvaliswinebuli pirobebi”. pirobebSi pirvel rigSi 
igulisxmeba gadawyvetilebis cnobis damabrkolebeli garemoebebi, 
romlebic zemoT ukve ganvixileT da romlebic, samwuxarod, maTi 
Sinaarsisa da formulirebis mxriv xarvezebiT gamoirCeva, aseve aq 
moyvanili sabuTebis CamonaTvali da a.S. es kidev erTxel 
gvarwmunebs imaSi, rom aRsrulebaze uaris Tqmis safuZveli ufro 
farTo cnebaa, vidre cnobis damabrkolebeli garemoebebi. 
 
somxeTTan dadebuli xelSekruleba samoqalaqo samarTlis 
saqmeebze samarTlebrivi daxmarebis Sesaxeb iTvaliswinebs 
Sesabamisi sasamarTlo gadawyvetilebis aRsrulebis Semdeg 
proceduras: sasamarTlo, romelsac waredgineba Suamdgomloba 
sasamarTlo gadawyvetilebis cnobisa da aRsrulebis Sesaxeb, ar 
ganixilavs gadawyvetilebas arsebiTad, aramed mxolod wyvets 
xelSekrulebis moTxovnebTan misi Sesabamisobis sakiTxs. 
sasamarTlom, romelsac waredgina Suamdgomloba gadawyvetilebis 
cnobisa da aRsrulebis Taobaze, SeuZlia aucileblobis 
SemTxvevaSi mosTxovos gadawyvetilebis gamomtan sasamarTlos am 
gadawyvetilebasTan dakavSirebuli damatebiTi masalebis 
warmodgena. 
 
xelSekrulebis monawile erTi mxaris mier meore mxaris 
sasamarTlos gadawyvetilebis cnobasa da aRsrulebas gaaCnia 
iseTive Zala, rogoric xelSekrulebis monawile am mxaris 
sasamarTlo gadawyvetilebas. 
 
metad mniSvnelovania, rom minskis konvenciis paralelurad es 
ormxrivi xelSekrulebac kategoriulad uaryofs revision au fond-s, 
anu ucxo qveynis sasamarTlo gadawyvetilebis Sinaarsobrivi 
gadamowmebis SesaZleblobas. 
 
azerbaijanTan mimarTebaSi moqmed analogiur xelSekrulebaSi 
arsebobs ramdenime gansxvavebuli punqti. niSandoblivia, rom am 
SemTxvevaSi movales SeuZlia ganacxados gadawyvetilebis 
sawinaaRmdego mosazreba sasamarTloSi, romlis kompetenciasac 
ganekuTvneba am gadawyvetilebis aRsrulebis Sesaxeb nebarTvis 
gacema da gadawyvetilebis aRsruleba, Tuki aseTi 
gaTvaliswinebulia xalSekrulebis monawile im mxaris 
kanonmdeblobiT, romlis dawesebulebamac gamoitana 
gadawyvetileba. 
 
Cven zemoT vnaxeT, rom saqarTvelos kanonmdebloba iTvaliswinebs 
zepiri mosmenisa da sawinaaRmdego mosazrebis gamoTqmis 
SesaZleblobas.  
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gadawyvetilebis aRsrulebasTan dakavSirebuli xarjebis 
gaangariSebasa da gadaxdevinebas axorcielebs xelSekrulebis 
monawile im mxaris sasamarTlo, romelic uflebamosilia 
gadawyvitos sakiTxi aRsrulebis Sesaxeb Tavisi saxelmwifos 
kanonmdeblobis Sesabamisad. 
  
briuselis konvenciisa da Semdgom evrokavSiris sabWos 44/2001 
dadgenilebis erT-erTi mTavari mizani iyo Sesabamis wevr-
saxelmwifoebs Soris sasamarTlo gadawyvetilebebis 
aRsrulebadad gamocxadebis proceduris gamartiveba. amitom 
sruliad logikuria, rom evrokavSiris sabWos dadgenilebis me-3 
nawili da briuselis konvenciis me-2 nawili aregulireben 
aRsrulebadad gamocxadebis proceduras, romelsac xSirad 
gamartivebul proceduras uwodeben171. am saerTaSoriso aqtebTan 
dakavSirebiT aRsaniSnavia, rom umniSvnelovanes dabrkolebad sxva 
wevri-saxelmwifos sasamarTlo gadawyvetilebis cnobisa da 
aRsrulebisTvis isev da isev sajaro wesrigis Sesaxeb daTqma 
miiCneva, Tumca misi praqtikaSi gamoyeneba Zalian iSviaTad xdeba. 
aRsrulebadad gamocxadebas evrokavSirSi xSirad moixsenieben  
mxolod rogorc saaRsrulebo furclis gacemas. es am 
proceduris simartivesa da sixSireze metyvelebs. TviT procedura 
udavo warmoebis wesiT mimdinareobs anu mopasuxis mosmenis gareSe 
xorcieldeba. gadawyvetileba aRsrulebis dakmayofilebis an masze 
uaris Tqmis Taobaze ganCinebis saxiT gamodis. imisTvis, rom 
saproceso dokumentebis gagzavna sazRvargareT ar iqnas saWiro, 
aRsrulebis Sesaxeb Suamdgomlobis aRmZvreli mxare anu 
mosarCele briuselis konvenciis 33-e muxlis Tanaxmad valdebulia 
saqmis gansjadobis teritoriaze Seqmnas droebiTi da arCeviTi 
sacxovrebeli adgili. bunebrivia, es sacxovrebeli adgili 
pirobiTia da piris faqtobrivi yofna saWiro ar aris. amitom igi 
asaxelebs uflebamosil pirs, romelsac unda Cabardes uwyeba da 
sxva dokumentebi. udavod wesiT miRebuli ganCinebis gasaCivreba 
mxolod misi aRsrulebadad gamocxadebis Semdeg aris 
SesaZlebeli. am debulebis mizanad moulodnelobis efeqts 
asxeleben172. am proceduris arsi rom gavacnobieroT, ucxouri 
sasamarTlo gadawyvetilebis aRsrulebadad gamocxadeba xSir da 
Cveulebriv movlenad unda aRviqvaT, rogorsac is evropaSi 
warmoadgens. amitom, rogorc ukve araerTxel aRvniSneT, aseT 
garemoebebSi prioritetulia am proceduris siswrafe. Sesabamisad, 
ucxouri sasamarTlo gadawyvetilebis aRsrulebadad gamocxadeba 
mopasuxis mosmenis gareSe, anu calmxrivi procesis meSveobiT, 
praqtikuli TvalsazrisiT, metad xelsayrelia. mopasuxis 
interesebic gaTvaliswinebulia da im SemTxvevaSi. Tu igi 
ganCinebas ar eTanxmeba, mas SeuZlia zemdgom instanciaSi 
gaasaCivros igi. maSasadame, mopasuxis ufleba sasamarTlo 
mosmenaze savsebiT daculia.  

                                                 
171 Sdr: Geimer/Schuetze, Europaeisches Zivilverfahrensrecht, Muenchen, 1997, S. 21 
172 Schack, S. 365. 
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mopasuxis mier misi mosmenis gareSe miRebuli ganCinebis 
gasaCivrebis vadaa erTi Tve. am vadis aTvla iwyeba im momentidan, 
roca man Seityo, an unda Seetyo, mis winaaRmdeg gamotanili 
saaRsrulebo furclis Sesaxeb. dameTanxmebiT, rom es vada 
sruliad sakmarisia imisTvis, raTa mopasuxem Sesabamisi saCivari 
Seitanos da ar moeqces uTanasworo saproceso mdgomareobaSi 
mosarCelesTan SedarebiT.  
 
evrokavSiris sivrceSi ucxouri sasamarTlo gadawyvetilebis 
aRsrulebadad gamocxadebasTan mimarTebaSi RirSesaniSnavia is 
faqtic, rom mopasuxes Tavis saCivarSi SeuZlia aseve pretenzia 
wamoayenos gadawyvetilebis materialur-samarTlebrivi moTxovnis 
mimarT da SemdgomSi igi damoukidebeli aRsrulebis 
sawinaaRmdego sarCeliT gaasaCivros.  
 
ra Tqma unda, briuselis konvenciaSic (34-e muxli) da 
evrokavSiris sabWos dadgenilebaSic 44/2001 (38-e muxli) 
dadgenilia revision au fond-is akrZalva anu ucxouri sasamarTlo 
gadawyvetilebis Sinaarsobrivi gadamowmebis dauSvebloba. 
 
 
 
d. ucxouri saarbitraJo gadawyvetilebebis aRsrulebadad 

gamocxadebis procedura 
 
aa) qarTuli kanonmdeblobis mixedviT 
 
2010 wlamde moqmedi qarTuli samarTali, faqtobrivad, 
samarTlebrivi regulirebis gareSe tovebda ucxouri saarbitraJo 
gadawyvetilebebis aRsrulebadad gamocxadebis proceduras. 
miuxedavad imisa, rom saqarTvelo 1994 wlidan SeurTda gaeros 
niu-iorkis 1958 w. konvencias „ucxouri saarbitraJo 
gadawyvetilebebis cnobisa da aRsrulebis Sesaxeb“,  riTac es 
saerTaSoriso xelSekruleba qarTuli kanonmdeblobis Semadgenel 
nawilad iqca, metad mizanSeuwoneli iyo iseTi mniSvnelovani 
sakiTxis, rogoricaa ucxouri saarbitraJo gadawyvetilebis cnoba 
da aRsruleba, Sidasaxelmwifoebrivi kanonmdeblobis imis imediT 
miRma datoveba, rom mxareebi da sasamarTlo uSualod niu-iorkis 
konvenciis normebs gamoiyenebdnen. es viTareba miT ufro 
arasasurveli iyo im faqtis gaTvaliswinebiT, rom rogorc zemoT 
davrwmundiT, qarTveli mosamarTleebi xSirad ar icnoben 
Sesabamis saerTaSoriso xelSekrulebebs da, Sesabamisad, 
samarTalSefardebisas araswor normebs iyeneben.   
 
„arbitraJis Sesaxeb“ axal kanoniT gaTvaliswinebul 
aRsrulebadad gamocxadebis procedursTan mimarTebaSi garkveul 
kiTxvebs hbadebs is faqti, rom 45 muxlis 1,“a“ qvepunqti mxareTa 
dispoziciaSi arsebuli garemoebebis sasamarTloSi ganxilvas 
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ukavSirebs movalis mier „sarCelis“ Setanas. kanonis 44-e muxlis 
me-2 punqti adgens, rom cnobasa da aRsrulebasTan dakavSirebiT 
mxarem (Sinaarsobrivad es TiTqmis yovelTvis iqneba saarbitraJo 
ganxilvaSi mogebuli mxare, kreditori) unda SuamdgomlobiT 
mimarTos sasamarTlos da Tan daurTos Sesabamisi dokumentebi, 
razec qvemoT detalurad visaubrebT. unda vivaraudoT, rom 
ucxouri sasamarTlo gadawyvetilebebis analogiurad, 
saarbitraJo gadawyvetilebebis cnoba da aRsruleba swrafi da 
martivi procesi unda iyos. kvlavdakvlav ucxouri sasamarTlo 
gadawyvetilebebis msgavsad, saqarTvelos farglebs gareT 
gamotanili saarbitraJo gadawyvetilebis aRsrulebadad 
gamocxadebis procedura unda xorcieldebodes saqmis zepiri 
ganxilvis gareSe (Tu mxareebi amas ar moiTxoven). amitom 
gaugebari da bundovania, Tu ra saxis sarCelzea saubari, 
miTumetes roca msgavsi moTxovna ar moipoveba arc „saerTaSoriso 
kerZo samarTlis Sesaxeb“ kanonSi da arc niu iorkis konvenciaSi 
„ucxouri sarbitraJo gadawyvetilebebis cnobisa da aRsrulebis 
Sesaxeb’. saarbitraJo procesSi wagebuli mxaris mier 
damoukidebeli sasarCelo warmoebis dawyeba aRsrulebadad 
gamocxadebis azrs ewinaaRmdegeba. cnobisa da aRsrulebadad 
gamocxadebis gamomricxavi pirobis arsebobis mtkiceba mxares 
unda SeeZlos Sesabamisi samarTalwarmoebis mimdinareobisas araa 
gamoricxuli, rom saqme gvaqvs ucxo enidan arasworad Targmanil 
terminTan, rac, Tu marTla asea, saswrafo sakanonmdeblo 
cvlilebas saWiroebs.     
 
saarbitraJo gadawyvetileba, misi gamomtani qveynis miuxedavad, 
savaldebuloa da uflebamosil sasamarTloSi werilobiTi 
Suamdgomlobis wardgenis SemTxvevaSi unda aRsruldes am 
normatiuli aqtis debulebebis Sesabamisad (44.1 muxli). ra 
igulisxmeba saarbitraJo gadawyvetilebis savaldebuloobaSi, 
dakonkretebuli ar aris. vinaidan am cnebas, udavod, dazusteba 
sWirdeba, upriani iqneba, rom kvlav da kvlav saerTaSoriso 
gamocdilebas daveyrdnoT. am kuTxiT misasalmebelia, rom 
ucxouri saarbitraJo gadawyvetilebebis cnoba da aRsruleba 
Sedis uzenaesi sasamarTlos kompetenciaSi, sadac sazRvargareTis 
praqtikis kvlevisTvis met-naklebad damakmayofilebeli pirobebia 
Seqmnili (vgulisxmobT isev teqnikur aRWurvilobas, biblioTekas, 
mosamarTleTa mier ucxo enebis flobas da a.S.). 
 
saarbitraJo gadawyvetilebis savaldebulo ZalaSi igulisxmeba 
ucxouri saarbitraJo aqtis kanonieri Zala mis misaRebad 
gamoyenebuli samarTlis Sesabamisad. magaliTad, germaniaSi 
arsebuli saarbitraJo gadawyvetilebis gauqmebiTi sarCelis 
aRZvris SesaZlebloba zegavlenas ar axdens ucxouri aqtis 
savaldebulo Zalaze173. bunebrivia, rom ucxouri saarbitraJo 
gadawyvetileba kanonier Zalas moipovebs mxolod maSin, Tu ar 

                                                 
173 Sdr.: Geimer, IZPR, 5. Auf., 2005, S. 1171. 
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iqneba misi zemdgom arbitraJSi an saxelmwifo sasamarTloSi 
gasaCivrebis saSualeba174. 
 
ra Tqma unda, ucxouri saarbitraJo gadawyvetilebis sagani unda 
warmoadgendes kerZo samarTlis sferos. kanonSi „arbitraJis 
Sesaxeb“ ar moiazreba saxelmwifoebs Soris saarbitraJo davebi 
sajaro-samarTlebriv sakiTxebze da am normatiul aqtSi 
igulisxmeba samoqalaqo da savaWro saqmeebi175. ucxouri 
sasamarTlo gadawyvetilebebis analogiurad, saqarTvelos 
farglebs gareT gamotanili saarbitraJo aqtebic saqmes arsebiTad 
unda wyvetdnen176. 
 
samagierod, swored rom nacionaluri samarTlis mixedviT unda 
gadawydes, gvaqvs Tu ara saqme saarbitraJo gadawyvetilebasTan. 
arsebobs mosazreba, rom piriqiT, ucxouri gadawyvetilebis 
misaRebad gamoyenebuli samarTali wyvets am sakiTxs. magaliTad, 
Tu saxezea gadawyvetileba, romelic qarTuli samarTlis mixedviT 
saarbitraJo gadawyvetilebis niSan-Tvisebebs akmayofilebs, magram 
gamoyenebuli saproceso samarTlis mixedviT saxelmwifo 
sasamarTlos gadawyvetilebas warmoadgens,  upiratesoba ucxour 
samarTals eniWeba177. 
 
mxarem, romelic iSuamdgomlebs saarbitraJo gadawyvetilebis 
aRsrulebis an cnobis Taobaze, unda warmoadginos saTanadod 
damowmebuli saarbitraJo gadawyvetilebis dedani an misi 
saTanadod damowmebuli asli, agreTve, saarbitraJo SeTanxmebis 
dedani an misi saTanadod damowmebuli asli. Tu saarbitraJo 
gadawyvetileba an SeTanmxmeba ar aris Sesrulebuli qarTul 
enaze, mxarem aseve unda warmoadginos qarTul enaze am 
dokumentebis saTanadod damowmebuli Targmani. niSandoblivia, 
rom saarbitraJo gadawyvetilebis dedani mxares moeTxoveba 
mxolod saqarTvelos farglebs gareT gamotanil saarbitraJo 
gadawyvetilebebTan mimarTebaSi da es is iSviaTi SemTxvevaa, roca 
kanoni gamoyofs ucxour saarbitraJo gadawayvetilebas da 
specialur moTxovnas adgens am ukanasknelisTvis. 
 
arsebiT sxvaobas ucxo qveynis sasamarTlo gadawyvetilebebis 
aRsrulebadad gamocxadebasTan adgens „arbitraJis Sesaxeb“ 
kanonis 44-e muxlis me-3 punqti: „mxares, romelsac daekisra 
saarbitraJo gadawyvetilebis aRsruleba, ufleba aqvs mimarTos 
sasamarTlos SuamdgomlobiT, gadawyvetilebis SeCerebis Sesaxeb. 
sasamarTlos ufleba aqvs, mxaris SuamdgomlobiT, SeaCeros 
saarbitraJo gadawyvetilebis aRsruleba ara umetes 30 dRiT, Tu 
warmodgenili iqneba Sesabamisi uzrunvelyofa“. rogorc zemoT 
vnaxeT, „saerTaSoriso kerZo samarTlis Sesaxeb“ kanoni ar 

                                                 
174 BGH WM 01, 971. 
175 Sdr.: Geimer, IZPR, 5. Auf., 2005, S. 1171. 
176 Sdr.: Geimer, IZPR, 5. Auf., 2005, S. 1172. 
177 Geimer, IZPR, 5. Auf., 2005, S. 1172. 
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iTvaliswinebs ucxo qveynis sasamarTlo gadawyvetilebebis 
aRsrulebis SeCerebis Sesaxeb normebs. „arbitraJis Sesaxeb“ axali 
kanonis gamoyenebis praqtikis ararsebebobis gamo rTulia am 
normis mizanSewonilebaze saubari, Tumca naTelia is wyaro, 
romelmac kanonmdebels ubiZga am qcevis wesis dadgenisken. es aris 
niu iorkis konvenciis VI muxli, SinaarsiT TiTqmis identuri 
qarTul normasTan, im gansxvavebiT rom saerTaSoriso 
xelSekruleba ar akonkretebs SeCerebis raime vadas.  
 
ucxo qveynis sasamarTlo gadawyvetilebaTa aRsrulebis 
proceduris mimoxilvidan aSkaraa, rom Sesabamisi normebis 
dadgenisas kanonmdebeli aqcents procesis siswrafesa da 
simartiveze akeTebda. am WrilSi aRsrulebis nebismieri SeCerebis 
SesaZlebloba, Tundac Sesabamisi uzrunvelyofis wardgenis 
sanacvlod, saqmis gaWianurebad unda iqnas aRqmuli. am mosazrebas 
ar abaTilebs is faqtic, rom kanoni am SemTxvevaSi calsaxad 
araimperatiulia da msgavsi SeCereba sasamarTlos Sexedulebazea 
damokidebuli. miuxedavad amisa, vinaidan ukansknel periodSi 
qarTulma kanonmdeblobam ucxo qveynis sasamarTlo 
gadawyvetilebebisa da ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad gamocxadeba samarTlebrivad metad daaxlova 
(gamomricxavi garemoebebis msgavseba, erTi da igive uflebamosili 
sasamarTlo da sxv.), sasurvelia rom saqmiswarmoebis SeCerebasTan 
mimarTebaSic raime arsebiTi gansxvavebebi ar iqnas dadgenili. im 
SemTxvevaSi, Tu axlo momavalSi „saerTaSoriso kerZo samarTlis 
Sesaxeb“-ac axali kanoni iqna miRebuli (cnobilia, rom Sesabamisi 
samuSao jgufi am sakiTze ukve muSaobs), Cemi azriT, 
mizanSewonili iqneba, rom masSi gakeTdes analogiuri daTqma 
warmoebis 30 dRemde SeCerebis Taobaze. winaaRmdeg SemTxvevaSi 
gamarTlebuli iqneba am normis amoReba „arbitraJis Sesaxeb“ 
kanonidan.   
 
ucxour sasamarTlo gadawyvetilebebTan mimarTebaSi arsebuli 
koncefciis identuria saerTaSoriso arbitraJis praqtika revision au 
fond-is akrZalvis sakiTxTan dakavSirebiTac. maSasadame, miuRebelia 
ucxouri saarbitraJo gadawyvetilebis Sinaarsobrivi gadamowmeba. 
aRsruleba SeiZleba mxolod ramdenime mizeziT ar iqnas 
nebadarTuli da am mizezebis dadgena aris mosamarTlis 
kompetenciis zRvari, romlis miRmac igi uflebamosili araa 
ganixilos es aqti. 
 
saerTaSoriso arbitraJSi moqmedebs kidev erTi umniSvnelvanesi 
principi, romelic gaeros niu-iorkis konvenciis V muxlSia 
gaTvaliswinebuli: aravin ar SeiZleba pasuxi agos saarbitraJo 
gadawyvetilebidan, Tu man nebayoflobiT ar dauqvemdebara mas 
Tavi178. sxvaTa Soris xSiria SemTxvevebi, rodesac dava swored am 

                                                 
178 Geimer, IZPR, 5. Auf., 2005, S. 1135. 
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principidan gamomdinareobs. aseTi situacia SeiZleba Semdeg 
garemoebebSi warmoiSvas: 
1. saarbitraJo SeTanxmeba dadebuli ar aris an Tavidanve baTilia; 
2. saarbitraJo SeTanxmeba Zaladakargulia, magaliTad, misi 
gauqmebis Sesaxeb calke xelSekrulebiT, miznis SesrulebiT an 
saarbitraJo mosamarTlis ararsebobis gamo da a.S.; 
3. saarbitraJo SeTanxmeba da saarbitraJo gadawyvetileba 
erTmaneTisgan gansxvavdeba da erTmaneTTan SeusabamobaSia; 
4. saarbitraJo gadawyvetileba wyvets sxva samarTlebriv davas 
da ara imas, rac saarbitraJo SeTanxmebidan gamomdinareobs179. 
 
44.4 muxlis Tanaxmad, saarbitraJo gadawyvetilebis aRsruleba 
xorcieldeba uflebamosili sasamarTlos ganCinebis safuZvelze. 
mxaris Suamdgomlobis  safuZvelze sasamarTlo gascems 
saaRsrulebo furcels “saaRsrulebo warmoebaTa Sesaxeb” 
saqarTvelos kanonis Sesabamisad. saaRsrulebo furceli unda 
gaices mxaris mier wardgenili Suamdgomlobis miRebis dRidan 10 
dRis vadaSi. Tu gaTvaliswinebul vadebSi ar moxda saaRsrulebo 
furcelis gacema, an mxares werilobiT ar ecnoba dasabuTebuli 
uaris Sesaxeb, saarbitraJo gadawyvetileba CaiTvleba 
aRiarebulad da sasamarTlo valdebulia mxaris moTxovnis 
safuZvelze dauyovnebliv gasces saaRsrulebo furceli. 
 
praqtikulad sul esaa, rac “arbitraJis Sesaxeb” kanonSi aris 
naTqvami ucxouri saarbitraJo gadawyvetilebis aRsrulebadad 
gamocxadebasTan mimarTebaSi. niSandoblivia, rom Cvens mier 
araerTxel naxsenebi 2004 wlis kanonproeqti “arbitraJis Sesaxeb”, 
romelic dRes moqmedi kanonis erTgvar samarTlebriv 
winamorbedad gvevlineba, iTvaliswinebda samoqalaqo saproceso 
kodeqsSi arbitraJis Sesaxeb damatebiTi Tavis damatebas. amiT 
zogierT SemTxvevaSi xdeboda erTi da igive an msgavsi normebis 
dublireba or normatiul aqtSi, razec sabolood kanonmdebelma 
marTebulad Tqva uari.  
 
sxva sakiTxia, Tu ramdenad mizanSewonilia arbitraJis Sesaxeb 
kanonze saerTod uaris Tqma da am nebayoflobiT kerZo 
marTlmsajulebasTan dakavSirebuli yvela sakiTxis samoqalaqo 
saproceso kodeqsSi Setana, rogorc es maraval qveyanaSi xdeba.  
 
faqtia, rom erTi samarTlebrivi dargis momcveli institutebis 
kodifikacia metad mizanSewonili RonisZiebaa da qveynis 
sakanonmdeblo sistemas dadebiTad axasiaTebs. praqtikuli 
TvalsazrisiTac bevrad mosaxerxebelia Sinaarsobrivad 
erTmaneTTan dakavSirebuli samarTlebrivi urTierTobebis erT 
normatiul aqtSi Tavmoyra. Cemi azriT, aseve udavoa, rom 
arbitraJi, miuxedavad misi saxelmwifoebrivi kuTvnilebisa, 
samarTalwarmoebis gansakuTrebul saxes warmoadgens, maSasadame, 
                                                 
179 Geimer, IZPR, 5. Auf., 2005, S. 1135. 
 

 118 



saproceso-samarTlebrivi institutis nairsaxeobaa. amgvarad, 
Teoriulad, “arbitraJis Sesaxeb” kanoniT gaTvaliswinebuli 
normebis mTlianad Setana samoqalaqo saproceso kodeqsSi,  
iuridiuli teqnikis TvalsazrisiT, sruliad gamarTlebuli 
iqneboda. 
 
rac Seexeba uSualod ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad gamocxadebas, aq mravali qveynis saarbitraJo 
samarTali sxva xerxs iyenebs. magaliTad, germaniis federaciuli 
respublikis samoqalaqo saproceso kodeqsis 1061-e muxli, romlis 
saTauricaa “ucxouri saarbitraJo gadawyvetilebebis cnoba da 
aRsruleba” pirdapir axdens gaeros niu-iorkis konvenciaze 
gadamisamarTebas: “ucxouri saarbitraJo gadawyvetilebebis cnoba 
da aRsruleba xorcieldeba gaeros niu-iorkis konvenciis 
debulebebis Tanaxmad”. aRsaniSnavia, rom samoqalaqo saproceso 
kodeqsis TiTqmis yvela gamocemas Tan axlavs zemoxsenebuli 
konvenciis teqstic. am SemTxvevaSi rTuli sakiTxia, romeli 
midgomaa ufro gamarTlebuli: qarTuli Tu germanuli, magram 
cxadia, rom “arbitraJis Sesaxeb” kanonSi gaeros niu-iorkis 
konvenciaze miTiTeba gamoricxavda im mcireoden, magram mainc 
gansxvavebebs rac am ori normatiuli aqtis debulebebs Soris 
arsebobs. arada, orive maTgani qarTuli kanonmdeblobis 
Semadgeneli nawili unda iyos. 
 
“arbitraJis Sesaxeb” axali kanonis miReba da amoqmedeba da, 
Sesabamisad, ucxouri sarbitraJo gadawyvetilebis aRsrulebadad 
gamocxadeba saintereso iqneba revision au fond-is akrZalvis 
TvalsazrisiTac. ra farglebSi moaxdendnen qarTveli 
mosamarTleebi ucxouri saarbitraJo gadawyvetilebis 
Sinaarsobriv gadamowmebas? saqarTvelos uzenaesi sasamarTlo, 
rogorc vTqviT, erTaderTi uflebamosili organo iqneba yvela 
saxis ucxouri aqtisTvis. aqedan gamomdinare, sasurvelia, rom 
sasamarTlos midgoma ucxouri saarbitraJo gadawyvetilebis 
aRsrulebadad gamocxadebis mimarT identuri iyos ucxour 
sasamarTlo gadawyvetilebasTan dakavSirebuli analogiuri 
praqtikisa. miT ufro yuradsaRebia da, Cemi azriT, aRmosafxvreli 
is gansxvavebebi rac aRsrulebadad gamocxadebis am or 
proceduras Soris aris dadgenili moqmedi kanonmdeblobiT.  
 
pozitiurad unda Sefasdes is faqti, rom didi albaTobiT 
aRsrulebadad gamocxadebis saqmeebs erTi da igive mosamarTleebi 
ganixilaven da amas udavod ufro kompetenturad gaakeTeben, vidre 
im SemTxvevaSi, roca ucxouri sasamarTlo da ucxouri 
saarbitraJo gadawyvetilebebTan mimarTebaSi Sesabamisi 
uflebamosileba sxvadasxva instanciis sasamarTloebze yofiliyo 
ganawilebuli. aseT SemTxvevaSi, realuri iqneboda imis 
saSiSroeba, rom saerTaSoriso kerZo samarTlis saproceso 
sakiTxebSi arakompetentur mosamarTleebs didi “ndoba” ar 
gasCenodaT kerZo samarTalwarmoebis mimarT, sadac mosamarTleebi 
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SeiZleba araiuristebic iyvnen. amgvar  tendencias vxedavT 
ruseTSi, Tan ara marto ucxouri saarbitraJo gadawyvetilebebis, 
aramed ucxo qveynis sasamarTlo gadawyvetilebebis mimarTac. es 
metad nagatiur reaqcias iwvevs dasavleTis saxelmwifoebis 
iuridiul wreebSi da aris erT-erTi mTavari mizezi imisa, rom, 
rogorc wesi, rusuli sasamarTloebis gadawyvetilebebis cnoba 
ar xdeba nacvalgebis ararsebobis gamo.   
 
bb) qarTuli sasamarTlo praqtikis mixedviT 
 
vinaidan jerjerobiT ar gagvaCnia “arbitraJis Sesaxeb” kanonis 
mixedviT ucxouri saarbitraJo gadawyvetilebis aRsrulebadad 
gamocxadebis praqtika, gavecnoT sainetereso precedents am 
sferoSi, romelic jer kidev Zveli kanonis moqmdebis periodSi 
iqna Seqmnili180. 
 
“saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam saqmis zepiri mosmenis gareSe 
ganixila ss `derbenevkas~ Suamdgomlobis dasaSvebobis sakiTxi 
ruseTis federaciis savaWro-samrewvelo palatasTan arsebuli 
saerTaSoriso komerciuli saarbitraJo sasamarTlos 2001 wlis 26 
seqtembris gadawyvetilebis saqarTvelos teritoriaze cnobisa da 
aRsrulebis Sesaxeb Sps `derbis~ mimarT Tanxis dakisrebis 
Sesaxeb. 
 
palatam gamoarkvia, rom ruseTis federaciis savaWro-samrewvelo 
palatasTan arsebuli saerTaSoriso komerciuli saarbitraJo 
sasamarTlos 2001 wlis 26 seqtembris gadawyvetilebiT mopasuxe 
Sps `derbs~ ss `derbenevkas~ sasargeblod daekisra Tanxis 
gadaxda, rac gamomdinareobda mxareTa Soris gaformebuli 
kontraqtis Seusruleblobidan. gadawyvetileba kanonier ZalaSi 
Sevida 2001 wlis 26 seqtembers. 
 
ss `derbenevkam~ SuamdgomlobiT mimarTa saqarTvelos uzenaes 
sasamarTlos da iTxova aRniSnuli gadawyvetilebis saqarTvelos 
teritoriaze cnoba da aRsruleba. 
 
palatam ganixila warmodgenili masalebi da miiCnia, rom 
Suamdgomloba unda dakmayofildes Semdeg garemoebaTa gamo: 
samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze 
samarTlebrivi daxmarebisa da samarTlebriv urTierTobaTa 
Sesaxeb konvenciis 51-e muxlis `b" punqtis, agreTve `saerTaSoriso 
kerZo samarTlis Sesaxeb" saqarTvelos kanonis 69-e muxlis 
Tanaxmad arsebobs safuZveli saqarTvelos uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam cnos 
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ruseTis federaciis savaWro-samrewvelo palatasTan arsebuli 
saerTaSoriso komerciuli saarbitraJo sasamarTlos 2001 wlis 26 
seqtembris gadawyvetileba. 
 
palatam ixelmZRvanela samoqalaqo, saojaxo da sisxlis 
samarTlis saqmeebze samarTlebrivi daxmarebisa da samarTlebriv 
urTierTobaTa Sesaxeb konvenciis 51-e muxliT, "saerTaSoriso 
kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 62-63-e muxlebiT 
da daadgina  - ss `derbenevkas~ Suamdgomloba dakmayofildes. 
 
cnobil iqnes ruseTis federaciis savaWro-samrewvelo palatasTan 
arsebuli saerTaSoriso komerciuli saarbitraJo sasamarTlos 
2001 wlis 26 seqtembris gadawyvetileba da daeqvemdebaros 
saqarTvelos teritoriaze aRsrulebas. 
 
daekisros Sps `derbis~ ss `derbenevkas~ sasargeblod 221280 
rusuli rubli da saarbitraJo mosakrebeli 39475 rusuli rubli. 
aRniSnuli ganCinebis asli da saaRsrulebo furceli 
saqarTvelos iusticiis saministros saaRsrulebo departamentis 
meSveobiT aRsasruleblad gadaegzavnos Sesabamis saaRsrulebo 
biuros. ganCineba sabolooa da ar gasaCivrdeba. ganCinebis asli 
gadaegzavnos Suamdgomlobis avtors”. 
 
es ganCineba mravalmxriv aris RirSesaniSnavi, Tumca misi 
formulireba, Cemi azriT, aSkarad gvaZlevs kritikis sababs. 
pirvel rigSi, rogorc Cven ukve zemoT vivaraudeT, saqme gvaqvs 
saqarTvelos farglebs gareT gamotanili saaarbitraJo 
gadawyvetilebebis analogiis xerxiT AaRsrulebadad 
gamocxadebasTan. kerZod, iseT viTarebaSi, roca “kerZo arbitraJis 
Sesaxeb” kanoni calsaxad samarTlebrivi regulirebis gareSe 
tovebda ucxour saarbitraJo gadawyvetilebebs, maTi cnoba da 
aRsrulebadad gamocxadeba ganxorcielda “saerTaSoriso kerZo 
samarTlis Sesaxeb” saqarTvelos kanoniT gaTvaliswinebuli 
samarTlebrivi reJimis mixedviT. magram es ar niSnavs, rom aseTi 
analogiis gamoyenebis Sesaxeb ar unda yofiliyo aRniSnuli TviT 
sasamarTlo ganCinebis  teqstSi. aSkaraa, rom “saerTaSoriso 
kerZo samarTlis Sesaxeb” saqarTvelos kanoni mxolod da mxolod 
ucxo qveynis saxelmwifo sasamarTloebis gadawyvetilebebis 
cnobasa da aRsrulebas exeba.  
 
meore mxriv, niSandoblivia, rom Tumca saqarTvelos uzenaesi 
sasamarTlos am ganCinebaSi formalurad Seusabamo kanoni 
saxeldeba da saqme yvela SemTxvevaSi kanonis analogiasTan gvaqvs, 
raoden gasakviric ar unda iyos, sasamarTlom ar ixelmZRvanela 
“saerTaSoriso kerZo samarTlis Sesaxeb” kanonis 68-e, 70-e da 71-e 
muxlebiT, anu normebiT ucxo qveynis sasamarTlo gadawyvetilebis 
cnobisa da aRsrulebis Sesaxeb. samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatam sxva xerxi airCia: ucxouri 
saarbitraJo gadawyvetileba cno da aRsrulebadad gamoacxada 

 121 



“saerTaSoriso kerZo samarTlis Sesaxeb’ saqarTvelos kanonis 62-e 
da 63-e muxlebze dayrdnobiT. es normebi exeba samarTlebrivi 
daxmarebis Sesaxeb ucxo qveynis Suamdgomlobas. urigo ar iqneba, 
Tu am qcevis wesebis Sinaarss gavecnobiT. 
 
Suamdgomloba samarTlebrivi daxmarebis Sesaxeb SesaZlebelia 
aRiZras ucxo qveynis saTanado dawesebulebis mimarT, Tu saqmis 
garemoebebis gasarkvevad, faqtebis dasadgenad, dokumentebis 
gadacemis an sxva mizniT aucilebelia sasamarTlo moqmedebis 
ganxorcieleba saqarTvelos farglebs gareT. 
Tu moqmedeba xorcieldeba saqarTvelos diplomatiuri misiis an 
sakonsulo warmomadgenlis meSveobiT, Suamdgomloba unda aRiZras 
maT mimarT. Suamdgomloba samarTlebrivi daxmarebisTvis 
dasabuTebuli unda iyos da unda moicavdes SesrulebisTvis 
saWiro monacemebs (62-e muxli). 
 
saqarTvelos sasamarTloebi akmayofileben ucxo qveynebis 
sasamarTloebis Suamdgomlobebs samarTlebrivi daxmarebis 
Sesaxeb. ucxo qveynebis sasamarTloebis Suamdgomloba 
samarTlebrivi daxmarebisTvis calkeul saproceso moqmedebaTa 
Sesrulebis Sesaxeb xorcieldeba saqarTvelos kanonmdeblobis 
Sesabamisad.  
 
Tu Suamdgomloba samarTlebrivi daxmarebis Sesaxeb qarTul enaze 
ar aris Sedgenili an mas ar erTvis damowmebuli qarTuli 
Targmani, misi dakmayofileba damokidebuli iqneba imaze, gaiRebs 
Tu ara dainteresebuli mxare Sesabamis avanss qarTul enaze 
Targmanis Sesasruleblad da dasamowmeblad. 
 
Suamdgomlobis aRmZvreli sasamarTlos TxovniT, saproceso 
moqmedebis Sesrulebisas SeiZleba gamoyenebuli iqnes ucxo qveynis 
samarTlis saproceso normebi, Tu isini saqarTvelos ZiriTad 
principebs ar ewinaaRmdegeba (63-e muxli).  
samarTlebrivi daxmareba ar gaiweva Tu: 
a) Suamdgomlobis dakmayofileba ewiaaRmdegeba saqarTvelos 
ZiriTad samarTlebriv principebs; 
b) SuamdgomlobiT gaTvaliswinebuli moqmedeba ar ganekuTvneba 
saqarTvelos sasamarTloebis kompetencias (64-e muxli). 
g) am normebis 
ganxilva saSualebas gvaZlevs yuradReba gavamaxviloT ganCinebis 
kidev erT uzustobaze. 62-e muxlis teqstidan naTlad 
gamomdinareobs, rom Suamdgomlobis adresatia ara qarTuli 
sasamarTlo, aramed, piriqiT, sazRvargareTis Sesabamisi organo. 
amgvarad, normis Sinaarsi moicavs saqarTvelos farglebs gareT 
saproceso moqmedebebis ganxorcielebas. maSasadame, zemoT 
moyvanili ganCinebis gamotanisas “saerTaSoriso kerZo samarTlis 
Sesaxeb” saqarTvelos kanonis 62-e muxliT xelmZRvaneloba 
Sinaarsobrivad ar aris gamarTlebuli, vinaidan es norma 
mocemuli viTarebis Sesabamisi araa. 
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saqmis faqtobriv Semadgenlobas Seesabameba 63-e muxli. samagierod 
araferia naTqvami imave kanonis 64-e muxlze, romelic 
Suamdgomlobis gawevis damabrkolebel garemoebebs asaxelebs. 
eWvgareSea, rom Tu ucxouri saarbitraJo gadawyvetilebis cnoba 
da aRsrulebadad gamocxadeba ganxorcielda samarTlebrivi 
daxmarebis Sesaxeb Suamdgomlobis analogiiT, sasamarTlo 
valdebuli iyo Seemowmebina am aqtis Sesabamisoba 64-e muxlSi 
dasaxelebul or moTxovnasTan.  
 
amgvarad, Tu uzenaesma sasamarTlom saWirod CaTvala ucxouri 
saarbitraJo gadawyvetilebis cnoba da aRsruleba samarTlebrivi 
daxmarebis Sesaxeb Suamdgomlobis analogiiT moexdina, 
mizanSewonilia ara 62-e da 63-e muxlebis, aramed swored 63-e da 
64-e muxlebis gamoyeneba.  
 
calke sakiTxia, Tu saerTod ratom unda momxdariyo ucxouri 
saarbitraJo gadawyvetilebebis regulirebis reJimis 
samarTlebrivi daxmarebis SuamdgomlobasTan gaTanabreba. Tu es 
sakiTxi 2010 wlamde moqmed qarTul samarTalSi samarTlebrivi 
mowesrigebis gareSe rCeboda, masTan Sinaarsobrivad yvelaze axlo 
normebia swored ucxouri sasamarTlo gadawyvetilebebis cnoba 
da aRsruleba. aSkaraa, rom  Suamdgomlobebi samarTlebrivi 
daxmarebis Sesaxeb exeba saxelmwifo organoebis saqmianobas da 
isini arbitraJisgan Sors arian uflebamosili organoebis 
TvalsazrisiTac.  
 
Sinaarsobrivad aseTi Suamdgomlobebi naklebad mniSvnelovania 
vidre saarbitraJo gadawyvetilebebi, romlebic saqmes arsebiTad 
wyveten. samarTlebrivi daxmarebis Sesaxeb Sumadgomlobebi ki 
aRiZreba metwilad martivi saproceso moqmdebebis Catarebis 
mizniT181. magaliTad, romelime ucxo qveynis sasamarTlo mimarTavs 
qarTul sasamarTlos SuamdgomlobiT imis Taobaze, rom gairkves, 
imyofebian Tu ara esa Tu is pirebi faqtobriv qorwinebaSi, 
gardacvlilia Tu ara esa Tu is piri da a.S. 
 
im faqts, rom samarTlebrivi daxmarebis Sesaxeb Suamdgomloba 
ucxouri saarbitraJo gadawyvetilebis cnobas da aRsrulebadad 
gamocxadebas ar moicavs, adasturebs is garemoebac, rom 
“saerTaSoriso kerZo samarTlis Sesaxeb” saqarTvelos kanonis 63-e 
muxlis I punqti pirdapir gansazRvravs, rom amgvari 
SuamdgomlobiT saqarTvelos sasamarTlos SeuZlia mimarTos 
mxolod ucxo qveynis sasamarTlom. arada, ganCinebaSi 
miTiTebulia, rom saqarTvelos uzenaes sasamarTlos saarbitraJo 
gadawyvetilebis cnobisa da aRsrulebis Sesaxeb SuamdgomlobiT 

                                                 
181 Sdr: b. liluaSvili, disertacia Temaze “ucxo qveynis sasamarTlo 
gadawyvetilebebis cnoba da aRsruleba saqarTveloSi”, 2009 w. (daculia 2010 w.), 
q. Tbilisi gv. 84. 
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mimarTa uSualod saaqcio sazogadoeba “derebenevkam”.  kerZo 
piris, Cvens SemTxvevaSi ucxouri procesis monawile mxares, 
Suamdgomlobis aRZvris ufleba aqvs ara 63-e, aramed swored rom 
70-e muxlis ZaliT.  
 
ucxouri saarbitraJo gadawyvetilebis cnoba da aRsrulebadad 
gamocxadeba samarTlebrivi daxmarebis Sesaxeb SuamdgomlobisTvis 
gansazRvruli wesis mixedviT gaumarTlebelia im TvalsazrisiTac, 
rom am ukanasknelisTvis dadgenili procedura udavoa da yvela 
SemTxvevaSi mopasuxis mosmenis gareSe xorcieldeba. 
“saerTaSoriso kerZo samarTlis Sesaxeb” saqarTvelos kanoni 
aSkarad ar iTvaliswinebs sasamarTlo ganxilvas am proceduris 
Casatareblad. aqedan gamomdinare aradamakmayofilebelia, rom 
movales, anu ucxour saarbitraJo procesSi wagebul mxares, 
araviTari saSualeba ara  aqvs raime Sesagebeli wamoayenos 
ucxouri saarbitraJo gadawyvetilebis winaaRmdeg. Cven zemoT ukve 
aRvniSneT, rom ucxouri sasamarTlo gadawyvetilebebis cnobasa 
da aRsrulebasTan mimarTebaSi miRebuli ganCinebis gasaCivreba 
dauSvebeli iyo 2010 wlamde moqmedi qarTuli kanonmdeblobiT. 
magram am procesSi sul cota samarTliani samarTalwarmoebis 
elementaruli moTxovnebi mainc aris daculi, radgan movales aqvs 
ufleba, moiTxovos saqmis zepiri ganxilva da iq wamoayenos Tavisi 
Sesageblebi. ucxouri saarbitraJo gadawyvetilebis samarTlebrivi 
daxmarebis Sesaxeb Sumadgomlobis analogiiT ganxilva ki arTmevs 
isedac araxelsayrel situaciaSi myof mxares Tavisi moTxovnis 
sasamarTlo wesiT dacvis konstituciur uflebasac. amgvarad, 
sakiTxis aseTma dayenebas SeiZleba qveynis uzenaes kanonTan 
Seusabamobis problemac warmoeSva.  
 
am mosazrebas kidev ufro amyarebs is faqti, rom mocemul 
situaciaSi samarTlebrivi daxmarebis Sesaxeb Suamdgomlobis 
normebiT xelmZRvaneloba zedmetad aadvilebda ucxouri 
saarbitraJo gadawyvetilebis cnobasa da aRsrulebadad 
gamocxadebas, radgan arsebobda mxolod ori Sesabamisi 
damabrkolebeli garemoeba. es faqti ar SeiZleba mizanSewonilad 
miviCnioT, vinaidan ucxouri sasamarTlo gadawyvetilebebis 
cnobisa da aRsrulebisTvis gaTvaliswinebulia 7 winapiroba. 
ucxouri saarbitraJo gadawyvetilebebis cnobasa da AaRsrulebaze 
uaris Tqmis aseve 7 safuZvels icnobs gaeros niu-iorkis 
konvencia, romlis monawilec, sxvaTa Soris, saqarTveloc aris. 
aqedan gamomdinare, savsebiT miuRebelia, rom dakmayofilebuliyo 
Suamdgomloba ucxouri saarbitraJo gadawyvetilebis cnobisa da 
aRsrulebis Sesaxeb, rodesac magaliTad, saarbitraJo organos 
Semadgenloba an saarbitraJo procesi ar Seesabameboda mxareTa 
SeTanxmebas. mosamarTles, romelic aseT davas ganixilavs, 
mxolod erTi gza darCeba msgavsi ucxouri saarbitraJo 
gadawyvetilebis “mogeriebisTvis”, – sajaro wesrigis Sesaxeb 
daTqmis farTo gagebiT interpretacia. bunebrivia, rom aseTma 
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precedents SeiZleba araerTi gaugebroba gamoiwvia ordre public-is 
metad rTuli normis axsna-ganmartebis sakiTxSi. 
 
saqarTvelos uzenaes sasamarTlos SeeZlo zemoT moyvanil 
ganCinebasTan mimarTebaSi sruliadac ar gamoeyenebina kanonis 
analogiis xerxi da ucxouri saarbitraJo gadawyvetilebis 
aRsrulebisas exelmZRvanela uSualod gaeros niu-iorkis 
konvenciiT. mogexsenebaT, es mravalmxrivi saerTaSoriso 
xelSekruleba, rogorc qveynis uzenaesi warmomadgenlobiTi 
organos mier ratificirebuli normatiuli aqti, warmoadgens 
qarTuli samarTlis Semadgenel nawils da normatiuli aqtebis 
ierarqiaSi kidev ufro maRal adgils ikavebs, vidre saqarTvelos 
kanoni (mocemul situaciaSi kanoni “saerTaSoriso kerZo 
samarTlis Sesaxeb”).  
 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis zemoT 
moyvanil ganCinebaSi vxvdebiT kidev araerT Seusabamobas: am 
sasamarTlo aqtis samotivacio nawilSi gamoyenebuli miTiTeba 
kvlav da kvlav “saerTaSoriso kerZo samarTlis Sesaxeb” kanonze, 
amjerad 69-e muxlze. am normas araferi saerTo ara aqvs 
SezRuduli pasuxismgeblobis sazogadoeba `derbs~ da saaqcio 
sazogadoeba `derbenevkas~ Soris xelSekrulebis 
Seusruleblobidan warmoSobil saarbitraJo davasTan, vinaidan 
igi exeba qorwinebis saqmeebze gadawyvetilebebis cnobas. am 
muxlis moxsenieba uzenaesi sasamarTlos ganCinebaSi imdenad 
aralogikuri da moulodnelia, rom vgoneb, saqme gvaqvs ubralo 
orTografiul SecdomasTan. Tumca sasamarTlo xelisuflebis 
umaRlesi instanciis aqtisTvis, romelic gamoqveynebulia da 
faqtobriv samarTlis wyaros warmoadgens, arc amgvari Secdomis 
gaparvaa sapatio. 
 
ar SeiZleba ar SevexoT ganCinebaSi, samwuxarod, arsebul araswor 
dayrdnobas minskis konvenciaze samoqalaqo, saojaxo da sisxlis 
samarTlis saqmeebze samarTlebrivi daxmarebisa da samarTlebriv 
urTierTobaTa Sesaxeb, kerZod ki, am saerTaSoriso 
xelSekrulebis 51-e muxlis `b" punqtze.  
 
miuxedavad imisa, rom minskis konvenciis oficialuri Targamanis 
ararseboba misi teqstis yvela detalis zusti gagebis saSualebas 
ar gavZlevs, rusuli originalis Sinaarsidan gamomdinare ufro 
savaraudoa, rom misi ucxouri gadawyvetilebebis cnobisa da 
aRsrulebis Sesaxeb debulebebis moqmedeba vrceldeba martooden  
saxelmwifo sasamarTloebis aqtebze. “iusticiis organoebis 
gadawyvetilebebi samoqalaqo da saojaxo saqmeebze”, Cemi azriT, 
unda iqnas gagebuli rogorc mxolod saxelmwifo sasamarTlo 
aqtebi da ara rogorc saarbitraJo gadawyvetilebebic. Tumca is 
faqti, rom konvencia amas zustad ar akonkretebs, mcire eWvs mainc 
badebs. 
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miTiTeba am konveciis 51-e muxlis “b” punqtze  isev da isev 
meqanikur Secdomad unda miviCnioT, radgan igi exeba sasamarTlo 
gadawyvetilebebs sisxlis samarTlis saqmeebze zianis 
anazRaurebis Sesaxeb. ruseTis federaciis savaWro-samrewvelo 
palatasTan arsebul saerTaSoriso komerciul saarbitraJo 
sasamarTlos ki, rasakvirvelia, aranairi kompetencia ar SeiZleba 
gaaCndes sisxlis samarTlis saqmesTan mimarTebaSi.  
 
niSandoblivia, rom minskis konvenciis gamoyenebis precedenti 
ucxouri saarbitraJo gadawyvetilebebis cnoba-aRsrulebisas 
SemdgomSic araerTxel ganmeorda182.  
 
“arbitraJis Sesaxeb” axali kanonis amoqmedeba iZleva imis 
garantias, rom ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad gamocxadeba ar moxdeba kanonis analogiiT da ar 
ganmeordeba araswori kanonis gamoyenebis msgavsi precedentebi. 
Tumca es magaliTi cxadyofs, rom uzenaesi sasamarTlos 
mosamarTleeebi zogjer cudad icnoben saerTaSoriso 
xelSekrulebebs da arbitraJis specifikas, rac udavod 
yuradsaRebi da gamosasworebelia. 
 
gg) sxvadasxva qveynis gamocdileba 
 
Tvali gadavavloT ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad gamocxadebis Taviseburebebs sazRvargareTis 
qveynebSi. safrangeTSi ucxouri da saerTaSoriso saarbitraJo 
gadawyvetilebebis aRsrulebadad gamocxadeba xdeba samoqalaqo 
saproceso kodeqsis Tanaxmad da am normatiul aqtSi araa 
gaTvaliswinebuli uSualo gadamisamarTeba gaeros niu-iorkis 
konvenciaze. TviT aRsasruleblad miqcevis procedura Seesabameba 
cnobis calmxriv proceduras. ucxouri saarbitraJo 
gadawyvetilebis AaRsrulebadobis Sesaxeb SeniSvna TviT am aqtis 
dedanze keTdeba.  
 
aqedan gamomdinare, safrangeTSi ucxouri saarbitraJo 
gadawyvetilebis aRsrulebadad gamocxadebis procedura bevrad 
martivia, vidre ucxo qveynis sasamarTlo gadawyvetilebebisa. 
vinaidan aRsasruleblad miqceva calmxrivi procesis Sedegad 
xorcieldeba, TviT saarbitraJo gadawyvetilebis metad 
SezRuduli Sinaarsobrivi kontroli xdeba183. ucxour da 
saerTaSoriso saarbitraJo gadawyvetilebis aRsrulebaze uaris 
Tqma SeiZleba mxolod maSin, roca igi “aSkarad xelyofs 
saerTaSoriso sajaro wesrigs” (1498-e muxli). amgvarad, 

                                                 
182 www. supremecourt.ge, sasamarTlo gadawvetilebani, ganCineba # a-840-S-35-07 12 
dekemberi, 2007 w. 
 
183 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 
S. 267. 
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safrangeTSi arsebobs mxolod erTi damabrkolebeli garemoeba da 
misi formulirebac normis metad farTo axsna-ganmartebis 
saSualebas gvaZlevs. niSandoblivia, rom TviT kategoria, 
“saerTaSoriso sajaro wesrigi”, SeiZleba ufro yovlismomcvelad 
iqnas interpretirebuli, vidre qveynis sajaro wesrigi. 
savaraudoa, rom masSi moiazreba yvela saxelmwifosTvis saerTo 
samarTlianobisa da kanonierebis fundamenturi principebi. 
calkeul saxelmwifoSi ki Teoriulad SesaZlebelia iseTi 
samarTlebrivi instituti iqnas gagebuli qveynis ordre public-is 
Semadgenel nawilad, romelsac sxva qveynebis kanonmdebloba ar 
icnobs an ar icnobs imave saxiT. mokled, saubaria iseT cnebebze, 
romlebsac ar gaaCniaT universaluri, zogadi xasiaTi da 
Sesabamisad ar warmoadgenen hipoTeturi saerTaSoriso sajaro 
wesrigis elementebs. frangul koncefciaSi aseve vxvdebiT 
germanuli samarTlis identur aqcentirebas “aSkara xelyofaze”. 
Sesabamisad, logikurad mivdivarT daskvnamde, rom “araaSkara”, 
“Sefaruli” xelyofa, ar aris ucxour da saerTaSoriso 
saarbitraJo gadawyvetilebis aRsrulebaze uaris Tqmis safuZveli. 
bunebrivia, am cnebebis zusti gansazRvreba moxdeba mosamarTlis 
mier konkretuli saqmis garemoebebis gaTvaliswinebiT. amgvarad, 
aRsasruleblad miqcevaze uflebamosili mosamarTlis mier 
mxolod yvelaze seriozuli xasiaTis darRvevebi unda iqnas 
miCneuli damabrkolebel garemoebad184, rac saqmis masalebis 
sruli gadamowmebis SejamebiT unda dadgindes. 
 
safrangeTSi metad aqtualuria nawilobrivi aRsrulebadad 
gamocxadebis sakiTxi, rac, rogorc wesi, ar daiSveba. magram Tu 
saarbitraJo gadawyvetilebis mxolod erTi nawilis aRsruleba 
ewinaaRmdegeba saerTaSoriso sajaro wesrigs da am ukanasknelis 
gamoyofa SesaZlebelia, nawilobriv aRsrulebadad gamocxadeba 
daSvebul unda iqnas185. 
 
zemoT ukve vixileT, rom safrangeTSi cnobisa da aRsasruleblad 
miqcevis stadiaze am qveyanaSi gamotanili saerTaSoriso 
saarbitraJo gadawyvetilebebi uTanabrdeba ucxour saarbitraJo 
gadawyvetilebebs. samagierod, safrangeTis teritoriaze 
gamotanili saerTaSoriso saarbitraJo gadawyvetilebebis 
aRsrulebaze ganCinebis gasaCivrebis sakiTxi wydeba 
Sidasaxelmwifoebrivi saarbitraJo gadawyvetilebis analogiurad. 
kerZod, Tu ganCineba mas aRsrulebadad acxadebs, gasaCivreba 
dauSvebelia186. Tumca movales ufleba aqvs saarbitraJo 
gadawyvetilebis winaaRmdeg TviTon daiwyos sasarCelo warmoeba 
da am gziT aicilos aRsruleba Tavidan.  
 

                                                 
184 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler  Schiedssprüche, 1991, 
S. 268. 
185 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler  Schiedssprüche, 1991, 
S. 268. 
186 safrangeTis samoqalaqo saproceso kodeqsis 1504-e muxli. 

 127 



rac Seexeba uSualod ucxouri saarbitraJo gadawyvetilebebis 
gasaCivrebas, igi 1502-e muxlis Tanaxmad dasaSvebia. 
gasaCivrebisTvis dadgenilia erTTviani vada movalisTvis 
ganCinebis Cabarebis momentidan. 
 
SveicariaSi ucxouri da saerTaSoriso saarbitraJo 
gadawyvetilebebis aRsruleba, qveynis “saerTaSoriso kerZo 
samarTlis Sesaxeb” kanonis 192-e da 194-e muxlebis Tanaxmad, 
gaeros niu-iorkis konvenciis debulebebis mixedviT xorcieldeba. 
rac Seexeba im procesualur normebs, romelTa mixedviTac unda 
moxdes aRsruleba, maT arc gaeros niu-iorkis konvencia da arc 
Sveicariis “saerTaSoriso kerZo samarTlis Sesaxeb” kanoni ar 
iTvaliswinebs187. amis gamo, saaRsrulebo warmoebis normebi 
koncentrirebulia rogorc centralur, konfederaciul doneze, 
ise calkeuli kantonebis samarTalSi. es sakmaod iSviaTi 
koncefciaa, rac metad arTulebs Sveicarul debulebebSi 
garkvevas. arc Cven vecdebiT am saxelmwifos saarbitraJo 
gadawyvetilebebis aRsrulebis Sesaxeb normebis mimoxilvas. 
aRniSvnis Rirsia Cvens SemTxvevaSi mxolod is, rom ucxouri da 
saerTaSoriso saarbitraJo gadawyvetilebebis aRsrulebis 
samarTlebrivi reJimi gansxvavdeba imisda mixedviT, saqme fuliT 
gadaxdas exeba Tu ara. 
 
belgiaSi ucxouri saarbitraJo gadawyvetilebebis aRsrulebadad 
gamocxadebaze uflebamosilia pirveli instanciis sasamarTlos 
Tavmjdomare188. am saxelmwifoSic sasamarTlos mier 
aRsasruleblad miqceva calmxrivi procesis Sedegad xdeba. saqmis 
zepiri ganxilva dauSvebelia, magram mosamarTles SeuZlia movale 
procesze moiwvios. Tu kreditors uari eTqva aRsrulebadad 
gamocxadebaze, mas SeuZlia Sesabamisi ganCinebis gasaCivreba. es 
saapelacio samarTalwarmoeba ormxrivia da SejibrebiTobis 
principis Sesabamisad mimdinareobs. belgiaSic moqmedebs 
erTTviani vada ucxouri saarbitraJo gadawyvetilebis 
aRsasrulebadad gamocxadebis Sesaxeb ganCinebis gasaCivrebaze189. 
 
        e. gaeros niu-iorkis konvenciis debulebebi 
 
imisTvis, rom ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad gamocxadebis Sesaxeb sruli suraTi Segveqmnas, 
aucliebelia gaeros niu-iorkis konvenciis normebis ufro axlos 
gacnoba.  
 

                                                 
187 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler  Schiedssprüche, 1991, 
S. 272. 
188 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler  Schiedssprüche, 1991, 
S. 282. 
189 U. Haas, die Anerkennung und Vollstreckung ausländischer und internationaler   Schiedssprüche, 
1991, S. 283. 
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es saerTaSoriso xelSekruleba vrceldeba davebze, romelTa 
mxareebi SeiZleba iyvnen rogorc fizikuri, ise iuridiuli pirebi. 
igi gamoiyeneba saarbitraJo gadawyvetilebaTa mimarTac, romlebic 
ar iTvleba im saxelmwifos Sida gadawyvetilebebad, romelSic 
moiTxoveba maTi cnoba da aRsruleba. es debuleba gulisxmobs, 
rom ucxo gadawyvetilebis cneba da arsi konkretuli qveynis 
kanonmdeblobiT da doqtriniT ganisazRvreba. gavixsenoT, rom 
konvenciis dadebis momentisTvis sakiTxs, Tu ra kriteriumiT 
ganisazRvreba saarbitraJo gadawyvetilebis saxelmwifoebrivi 
kuTvnileba, saproceso da adgilmdebareobis Teoriebi 
sxvadasxvanairad wyvetdnen.  
 
termini “saarbitraJo gadawyvetileba” gulisxmobs ara marto 
yoveli calkeuli saqmis gamo daniSnuli arbitrebis mier miRebul 
saarbitraJo gadawyvetilebebs, aramed im mudmivi saarbitraJo 
organoebis mier miRebul saarbitraJo gadawyvetilebebsac, 
romlebsac mxareebma mimarTes. 
 
yovel wevr saxelmwifos SeuZlia daafiqsiros, rom igi konvencias 
gamoiyenebs mxolod iseT saxelSekrulebo an sxva 
samarTalurTierTobaTa safuZvelze warmoSobili davebis mimarT, 
romlebic ganmcxadebeli saxelmwifos erovnuli kanoniT savaWro 
urTierTobad iTvleba. 
 
saarbitraJo SeTanxmebad miiCneva yvela werilobiTi SeTanxmeba an 
xelSekrulebis damatebiTi SeniSvna, an mxareebis mier 
xelmowerili SeTanxmeba, romelsac Seicavs werilebisa da 
depeSebis gacvla. 
 
im saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebis mimarT, 
romlebisTvisac gamoiyeneba es konvencia, ar SeiZleba gamoyenebul 
iqnes arsebiTad imaze mZime pirobebi an ufro maRali baJi an 
mosakreblebi, vidre arsebobs Sida gadawyvetilebaTa cnobisa da 
aRsrulebisTvis. 
 
cnobisa da aRsrulebis Sesaxeb Suamdgomlobis aRmZvreli mxare 
waradgens saarbitraJo gadawyvetilebis dedans, an mis saTanadod 
damowmebul asls da aseve saarbitraJo SeTanxmebis dedans an 
saTanadod damowmebul asls.  
 
Tu uflebamosil sasamarTloSi aRiZra Suamdgomloba 
saarbitraJo gadawyvetilebis gauqmebis an aRsrulebis SeCerebis 
Sesaxeb, maSin im organos, romelsac mimarTes TxovniT am 
gadawyvetilebis cnobisa da aRsrulebis Taobaze, SeuZlia, Tu 
amas mizanSewonilad miiCnevs, gadados am gadawyvetilebis 
aRsrulebis sakiTxis gadawyveta. mas, agreTve, SeuZlia im mxaris 
SuamdgomlobiT, romelic iTxovs am gadawyvetilebis aRsrulebas, 
daavaldebulos meore mxare, waradginos jerovani uzrunvelyofa. 
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gaeros niu-iorkis konvencia ar exeba wevri-saxelmwifoebis mier am 
sferoSi dadebul sxva mravalmxrivi da ormxrivi 
xelSekrulebebis namdvilobas. igi Zaladakargulad acxadebs Cven 
mier naxseneb Jenevis 1924 w. Pprotokols saarbitraJo daTqmebis 
Sesaxeb da Jenevis 1927 w. konvencias ucxouri saarbitraJo 
gadawyvetilebebis aRsrulebis Sesaxeb. 
 
nebismier wevr-saxelmwifos, konvenciis xelmoweris, ratifikaciis 
an masTan SeerTebis dros SeuZlia ganacxados, rom es konvencia 
vrceldeba mis mTel teritoriaze an mxolod teritoriis 
nawilze. aseTi gancxadeba aRniSnuli saxelmwifos mimarT ZalaSi 
Sedis misTvis am konvenciis ZalaSi SesvlasTan erTad. konvencia 
detalurad ganixilavs misi debulebebis moqmedebis 
Taviseburebebs federaciul da araunitarul saxelmwifoebTan 
mimarTebaSi. 
 
am saerTaSoriso xelSekrulebis farglebSi garkveuli 
uflebamosilebani gaaCnia gaerTianebuli erebis organizaciis 
generalur mdivans, romelic rigi sakiTxebis adresati da 
koordinatoria. konvenciis teqsti Tanabrad avTentikuria 
inglisur, espanur, Cinur, rusul da frangul enebze. 
 
 

7. aRsrulebadad gamocxadebis   calkeuli  
aspeqtebi 
 

a. Sesagebeli ucxouri gadawyvetilebis materialur-  
samarTlebrivi moTxovnis mimarT 

  
es sakiTxi erT-erTi centraluria sazRvargareTis qveynebis 
iuridiul literaturaSi Cvens TemasTan mimarTebaSi. mopasuxe 
aRsrulebadad gamocxadebis procesSi, anu mxare, romelic 
sazRvargareT gamarTul procesSi wagebuli aRmoCnda, srulad 
aris damokidebuli mosarCelis iniciativaze. es imaSi gamoixateba, 
rom sanam es ukanaskneli, anu ucxo qveyanaSi gamarTul procesSi 
mogebuli mxare, ar aRZravs Suamdgomlobas gadawyvetilebis 
cnobisa da aRsrulebis Sesaxeb, mopasuxe veranair procesualur 
moqmedebas ver ganaxorcielebs, vinaidan erTi qveynis SigniT ar 
arsebobs samarTlebrivi dacvis interesi sxva saxelmwifos 
sasamarTlo gadawyvetilebis mimarT190. amgvarad, mopasuxes 
mxolod mosarCelis mxridan Suamdgomlobis aRZvris momentidan 
SeuZlia miiRos zomebi mis sawinaaRmdego gadawyvetilebis 
winaaRmdeg. magram aqvs ki mas ufleba eWvqveS daayenos is 
materialur-samarTlebrivi moTxovna, romelic safuZvlad daedo 
mis winaaRmdeg gamotanil ucxour sasamarTlo gadawyvetilebas? 
sazRvargareTis saxelmwifoebSi es savsebiT misaRebi praqtikaa, im 

                                                 
190 Falck, S. 52. 
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pirobiT, Tu es pretenziebi dasabuTebulia da warmoiSva mas 
Semdeg, rac ucxo qveynis sasamarTlom ukve gamoitana Tavisi 
gadawyvetileba191. amasTan, aucilebeli ar aris, rom movales ucxo 
saxelmwifos samarTlis mixedviT aRar SeeZlos am axal 
garemoebebze dayrdnobiT am qveyanaSi gadawyvetilebis 
gasaCivreba192. dagvianebulia Tu ara es gasaCivreba, isev da isev 
ucxo saxelmwifos kanonmdeblobiT ganisazRvreba. aqedan 
gamomdinare, mivdivarT im Sedegamde, rom rodesac movalis 
materialur-samarTlebrivi pretenziebi gadawyvetilebis gamomtani 
qveynis samarTlis mixedviT nagvianebi ar aris, maTi wamoyeneba 
aRsrulebadad gamocxadebis procesSi ar warmoadgens revision au 
fond-is akrZalvis darRvevas193. germaniaSi gavrcelebuli 
koncefciis Tanaxmad, germaneli mosamarTle valdebulia aseTi 
Sesageblebi gaiTvaliswinos194. sxva sakiTxia, Tu ra moculobiT 
unda moxdes es gaTvaliswineba. ra Tqma unda, bevri ram 
mosamarTlis Sefasebazea damokidebuli. 
 
Tu yuradRebiT davakvirdebiT aseTi Sesageblebis samarTlebriv 
bunebas, davinaxavT, rom isini garkveul situaciaSi SeiZleba 
ucxouri sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebaze uaris Tqmis safuZvlebsac warmoadgendnen. es maSin 
SeiZleba moxdes, roca mosamarTle CaTvlis, rom amgvari 
Sesageblebi imdenad seriozuli xasiaTisaa, rom ucxouri 
sasamarTlo gadawyvetilebis aRsrulebis daSveba mizanSewonili 
ar iqneba. es kidev erTi magaliTia imisa, rom sazRvargareTuli 
aqti, romelic misi cnobisTvis dadgenil yvela pirobas 
akmayofilebs, SeiZleba aRsrulebas ar daeqvemdebaros. 
rasakvirvelia, es metwilad hipoTeTuri varaudia da realuri 
Sansi, rom materialur-samarTlebriv Sesageblebis safuZvelze 
aRsrulebis Sesaxeb Suamdgomloba ar iqnas dakmayofilebuli, 
Zalze mcirea. 
 
yvela is Sesagebeli, romelTa wamoyeneba movales SeeZlo 
aRsrulebadad gamocxadebis procesSi, magram es ar gaakeTa, 
dagvianebulia da maTi saqmeSi CarTva aRar daiSveba. Cven 
visaubreT aRsrulebadad gamocxadebis Sesaxeb ganCinebis 
aRsrulebis sawinaaRmdego sarCeliT gasaCivrebis sazRvargareT 
arsebul praqtikaze . swored aseTi sarCeliT SeuZlia movales 
ucxouri sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebis Sesaxeb ganCinebis gamotanis Semdeg warmoSobili 
Sesageblebis wamoyeneba195. 
 
amasTan dakavSirebiT sainteresoa, aqvs Tu ara movales ufleba, 
aRsrulebis sawinaaRmdego sarCelSi Seitanos is Sesageblebi, 

                                                 
191 BGHZ 59, S. 116, 124. 
192 OLG Duesseldorf FamRZ 1979 313, 314. 
193 Sdr.: Geimer, Rn. 3146. 
194 Geimer, Rn. 3146. 
195  Sdr.: Geimer, Rn. 3153. 
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romelTa wamoyenebac mas ukve aRsrulebadad gamocxadebis Sesaxeb 
procesSi SeeZlo. amis Sesaxeb ar arsebobs sasamarTlo praqtika, 
magram cxadia, rom aseTi sakiTxis warmoSoba Teoriulad savsebiT 
SesaZlebelia. amitom, es problema xSirad ganixileba 
sazRvargareTis Sesabamis iuridiul literaturaSi da mTeli rigi 
avtorebi emxrobian aseTi Sesageblebis dasaSvebobas196. es im 
argumentiT sabuTdeba, rom winaaRmdeg SemTxvevaSi saqme gveqneboda 
sasamarTlo mosmenis principis xelyofasTan. meore mxriv, 
arsebobs mosazreba, rom saproceso ekonomiis TvalsazrisiT, 
gaumarTlebeli da aramizanSewonili iqneboda mopasuxisTvis erTi 
da imave Sesageblebis orjer wamoyenebis SesaZleblobis micema.  
 
materialur-samarTlebrivi Sesageblebis dasabuTebisTvis 
gadamwyvetia lex causae, anu maTi sakiTxi unda gadawydes im qveynis 
samarTlis mixedviT, romelsac eqvemdebareba davis sagnis 
ganxilva. es ukanaskneli ki, Tavis mxriv, im qveynis samarTlis 
mixedviT dgindeba, sadac aRsruleba xdeba. amiT gamonaklis 
SemTxvevebSi igulisxmeba ara aRmasrulebeli qveynis sakolizio 
normebiT dadgenili, aramed gadawyvetilebis gamomtani qveynis 
mier realurad gamoyenebuli samarTali197. 
 
sadavoa is sakiTxic, aris Tu ara materialur-samarTlebriv 
SesageblebTan mimarTebaSi aRsrulebis sawinaaRmdego sarCeli 
ganCinebis gasaCivrebis swori forma, Tu am SemTxvevaSi 
gamoyenebuli unda iyos sarestitucio anu pirveladi 
mdgomareobis aRsadgeni sarCeli. am mosazrebis momxreebi 
iSvelieben im arguments, rom aRsrulebadad gamocxadebis 
procesis davis sagani mxolod da mxolod TviT aRsrulebadad 
gamocxadebaa, masTan mimarTebaSi miuRebelia aRsrulebis 
sawinaaRmdego sarCelis gamoyeneba, romelic materialur-
samarTlebriv xasiaTs atarebs198. 
 
miuxedavad imisa, rom zemoT moyvanili koncefciebi moqmed 
qarTul samarTalsa da sasamarTlo praqtikas uSualod ar exeba, 
vinaidan ar arsebobs kanonmdeblobiT gaTvaliswinebuli 
Sesabamisi samarTlebrivi institutebi, vgoneb, rom mainc 
interesmoklebuli ar unda yofiliyo Cvens TemasTan dakavSirebiT 
sazRvargareT arsebuli problematikis mimoxilva. 
 
 
b. ucxouri sasamarTlo gadawyvetilebis gansazRvrulobis 
principi da misi konkretizebis problematika 
 
meoradi saxelmwifos mosamarTles aRsrulebadad gamocxadebis 
procesSi gaaCnia mxolod is amocana, rom ucxour sasamarTlo 

                                                 
196  Baur/Stuerner, Rn 57, 3. 
197 Schack, S. 365. 
198 Sdr: Linke, Internationales Zivilprozessrecht, Rn. 442. 
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gadawyvetilebas qveynis SigniT iuridiuli Zala mianiWos. magram 
rogor unda moiqces es mosamarTle, rodesac ucxouri 
sasamarTlo gadawyvetilebis yvela piroba ar aris zustad 
gansazRvruli imisTvis, rom iZulebiTi aRsruleba 
ganxorcieldes? aqvs Tu ara mas SesaZlebloba, mcireodeni 
damatebebi Seitanos am gadawyvetilebaSi im mizniT, rom igi 
aRsasruleblad vargisi gaxdes? principSi ucxouri sasamarTlo 
gadawyvetilebis aRsrulebadad gamomcxadebeli mosamarTle 
valdebuli an uflebamosili ar aris raime damatebebi, 
cvlilebebi an msgavsi moqmdebebi ganaxorcielos, magram ar 
arsebobs wesebi gamonaklisebis gareSe199 da evropis 
saxelmwifoebis praqtikam sakuTari doqtrina Camoayaliba. 
 
TavisTavad gansazRvrulobis principi arc saqarTvelosTvis aris 
ucxo da, Tumca igi kanonmdeblobiTUuSualod gaTvaliswinebuli 
ar aris, magaliTad, rogorc mosamarTleTa damoukideblobis 
principi, mis safuZvlebs Cven mainc cxadad vxedavT qarTul 
samarTalSi. es bunebrivicaa, radgan mis gareSe samarTliani 
samarTalwarmoeba SeuZlebeli iqneboda. debulebebi sasamarTlos 
gadawyvetilebis gansazRvrulobisa da sizustis Sesaxeb 
sxvadasxva normebSia gafantuli, magaliTad, saqarTvelos 
samoqalaqo saproceso kodeqsis 249-e muxlSi saubaria im 
aucilebel monacemebze, romlebsac sasamarTlo gadawyvetileba 
unda Seicavdes. amgvarad, CvenSic arsebobs is minimaluri 
moTxovnebi, rac sasamarTlo gadawyvetilebas moeTxoveba imisTvis, 
rom igi aRsrulebas daeqvemdebaros. gansazRvrulobis principis 
moqmedeba germaniis samoqalaqo saproceso samarTalSi, 
gansakuTrebiT ki aRsrulebadad gamocxadebis procesSi, udavod 
aris aRiarebuli samecniero iuridiul literaturaSi200, rasac 
sasamarTlo praqtikis doqtrinac eTanxmeba201. Tu ra moculobiT 
vrceldeba es moTxovnebi ucxo qveynis sasamarTlo aqtze, Zneli 
warmosadgenia. gadamwyveti aq kvlav mosamarTlis Sefaseba iqneba. 
 
dasavleT evropis iuridiul literaturaSi vxvdebiT kiTxvas, xom 
ar warmoadgens iZulebiT aRsrulebasTan dakavSirebuli 
sasamarTlo gadawyvetilebis gansazRvrulobis principi sajaro 
wesrigis Semadgenel nawils. aseT SemTxvevaSi aRsrulebadad 
gamomcxadebeli mosamarTle uflebamosili iqneboda ucxouri 
sasamarTlo gadawyvetileba gadaemowmebina qveynaSi arsebul 
gadawyvetilebis formasTan misi Sesabamisobis dadgenis mizniT.  
am koncefciasTan mimarTebaSi diskusiis erT-erT umTavres sagans 
warmoadgens sakuTriv gansazRvrulobis principis cneba. arsebobs 
ucxouri sasamarTlo gadawyvetilebebis klasifikaciac maTSi 
Sinaarsobrivi xarvezebis niSniT: 
1. roca ucxouri aqti movales avaldebulebs ganusazRvreli 
odenobiT jarimis gadaxdas;  

                                                 
199 Geimer, Rn. 3156. 
200 Sdr.: Baur/Stuerner, Rn. 14.3, 21.2. 
201 BGH NJW 1986, 1440. 
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2. roca ar aris zust ricxvebSi gansazRvruli kanoniT 
dadgenili procentebi da damatebuli Rirebulebis gadasaxadi; 
3. rodesac ucxouri sasamarTlo gadawyvetileba romelic 
rCenas, alimentis gadaxdas da a.S. iTvaliswinebs, cifrobrivad 
gansazRvruli ar aris; 
4. rodesac ucxouri gadawyvetileba zustad ar gansazRvravs 
movalis mier Sesasrulebeli moqmedebis moculobas; 
5. roca ucxouri sasamarTlo gadawyvetileba iTvaliswinebs 
qveynis SigniT ucxouri valutiT gadaxdas. 
sadavoa aseve, aris Tu ara es CamonaTvali amomwuravi202. aris Tu 
ara ucxouri sasamarTlo gadawyvetilebis msgavsi 
arakonkretuloba safuZveli imisa, rom misi aRsruleba ar iqnes 
daSvebuli misi ordre public-Tan Seusabamobis sababiT? rasakvirvelia, 
ara. aq isev sajaro wesrigis Sesaxeb daTqmis gamonaklis 
SemTxvevebSi gamoyenebis praqtikiT unda vixelmZRvaneloT. miiCneva, 
rom am mizeziT ucxouri sasamarTlo gadawyvetilebis qveynis 
sajaro wesrigis sawinaaRmdego aqtad aRiareba dasaSvebia 
mxolod, roca mis sarezolucio nawilSi an dasabuTebaSi zustad 
ar aris mocemuli TviT aRsrulebis moTxovna, an igi 
iTvaliswinebs iseT samarTlebriv da saaRsrulebo Sedegebs, 
romlebsac meore saxelmwifos samarTali ar icnobs. 
 
g. ucxouri saarbitraJo gadawyvetilebis ormagad 
aRsrulebadad gamocxadeba 
 
es movlena warmoadgens erTgvar gammijnav rgols ucxouri 
sasamarTlo da ucxouri saarbitraJo gadawyvetilebebis 
aRsrulebadad gamocxadebas Soris. saqme isaa, SeiZleba Tu ara 
iseTi ucxouri sasamarTlo gadawyvetilebis aRsruleba, romelic, 
Tavis mxriv, saarbitraJo gadawyvetilebas acxadebs aRsrulebadad. 
Tu es SesaZlebelia, maSin ra formiT? rogorc ucxouri 
sasamarTlo gadawyvetileba, Tu rogorc ucxouri saarbitraJo 
gadawyvetileba? Cven xom ukve kargad viciT, rom maTi 
aRsrulebadad gamocxadebisTvis sxvadasxva samarTlebrivi reJimia 
gaTvaliswinebuli sxvdasxva normatiul aqtSi.  
 
miiCneva, rom ucxouri saxelmwifo sasamarTloebis 
gadawyvetilebebi saarbitraJo gadawyvetilebebis aRsrulebadad 
gamocxadebis Sesaxeb ar warmoadgenen saarbitraJo 
gadawyvetilebebs da ar eqvemdebarebian niu-iorkis konvenciisa da 
Sesabamis Sidasaxelmwifoebriv normebs. amgvari ormagad 
aRsrulebadad gamocxadebis Semcvel sasamarTlo 
gadawyetilebebze ver gavrceldeba aseve ucxouri sasamarTlo 
gadawyvetilebis cnobisa da aRsrulebadad gamocxadebis 
Cveulebrivi samarTlebrivi reJimi203. 
 

                                                 
202 Falck,  S. 100. 
203 Sdr: Geimer, IZPR, 5. Auf., 2005, S. 1173 
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am problemis arss ufro naTlad davinaxavT, Tu ucxouri 
sasamarTlo gadawyvetilebebis ormag aRsrulebadad gamocxadebis 
koncefcias gavixsenebT. am sferoSi gabatonebuli mosazrebaa 
frangul terminologiiT cnobili doqtrina - exequatur sur exequatur 
ne vaut, anu ucxouri sasamarTlo gadawyvetilebis aRsruleba ar 
SeiZleba, Tu igi, Tavis mxriv, sxva qveynis sasamarTlo 
gadawyvetilebas acxadebs aRsrulebadad. qveynis farglebs gareT 
gamotanili saarbitraJo gadawyvetilebebis amgvari ormagi  
aRsrulebadad gamocxadeba ar regulirdeba arc saqarTvelos 
Sida kanonmdeblobiT da arc saerTaSoriso xelSekrulebebiT. 
 
analogiuri situaciaa germaniis federaciul respublikaSic. 
amgvari aqti gadasawyvetad saxelmwifos uzenaesi sasamarTlos 
winaSe wamoiWra. saqme exeboda amerikis Stat niu-iorkis 
sasamarTlo gadawyvetilebas, romelic amave StatSi gamotanil 
saarbitraJo gadawyvetilebas acxadebda aRsrulebadad204. 
sasamarTlom CaTvala, rom es gadawyvetileba, romelic mopasuxis 
mier fuladi Tanxis gadaxdas iTvaliswinebda, aRsrulebadad 
SeiZleboda gamocxadebuliyo germaniis samoqalaqo saproceso 
kodeqsis 722-e muxliT gaTvaliswinebuli proceduriT. es norma 
Sinaarsobrivad saerTaSoriso samarTlis Sesaxeb saqarTvelos 
kanonis 70-e da 71-e muxlebs Seesabameba. amrigad, germaniis 
uzenaesma sasamarTlom dauSva ormagi aRsrulebadad gamocxadeba 
ucxouri sasamarTlo gadawyvetilebebis aRsrulebadad 
gamocxadebisTvis dadgenili wesiT. am gadawyvetilebaSi vxedavT 
kanonis analogiis xerxis gamoyenebis magaliTs, rodesac 
Sinaarsobrivad yvelaze axlos mdgomi norma vrceldeba msgavs 
samarTlebriv urTierTobebze. am gadawyvetilebis dasasabuTeblad 
germaniis uzenaesma sasamarTlom is argumenti moiSvelia, rom 
sasamarTlo aqti amerikis SeerTebul StatebSi arsebul doctrine of 
merger-is mixedviTaa gamatanili. am doqtrinis ZaliT saxelmwifo 
sasamarTlo detalurad ganixilavs saarbitraJo sasamarTlo 
gadawyvetilebas da faqtiurad mis damamtkicebel aqtad iqceva. 
aqedan gamomdinare, aRsruleba xdeba TviT am saxelmwifo 
sasamarTlo gadawyvewtilebis da ara saarbitraJo 
gadawyvetilebis safuZvelze205. 
 
germaniis uzenaesi sasamarTlos am gadawyvetilebam mZafri 
diskusiebi gamoiwvia. amitom es organo iZulebuli gaxda ormagad 
aRsrulebadad gamocxadebisTvis ufro xelsayreli regulireba 
daedgina, vidre uari eTqva amgvari gadawyvetilebebis saarbitraJo 
bunebaze. germaniis uzenaesma sasamarTlom Tavis koncefciaSi 
Sesworeba Seitana imave sakiTxTan dakavSirebiT gamotanil Tavis 
Semdeg dadgenilebaSi: “niu-iorkis sasamarTlos gadawyvetilebis 
aRsrulebadad gamocxadeba germaniis samoqalaqo saproceso 

                                                 
204 BGH IPRax 1985, 157. 
205 Nagel/Gottwald, Internationales Zivilprozessrecht, 5. Auf., 2002, S. 913. 
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kodeqsis 722-e, 723-e muxlebis Sesabamisad (anu Cveulebrivi 
ucxouri sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebis Sesaxeb normebiT) ar arTmevs Sesabamis pirs imis 
uflebas, rom amis nacvlad Suamdgomloba Seitanos im 
saarbitraJo gadawyvetilebis aRsrulebadad gamocxadebaze, 
romelic mas safuZvlad udevs”. Sesabamisad, SesaZlebeli gaxda 
aseT situaciaSi ucxouri saarbitraJo gadawyvetilebis Sesaxeb 
normebiT sargebloba anu uSualod gaeros niu-iorkis konvenciis 
debulebebis gamoyeneba. 
 
germaniis uzenaesi sasamarTlos am gadawyvetilebiT Seiqmna ormag 
aRsrulebadad gamocxadebasTan mimarTebaSi arCevanis uflebis 
precedenti. amgvarad mosarCeles gauCnda SesaZlebloba ucxour 
sasamarTlo da ucxour saarbitraJo gadawyvetilebebs Soris 
arCevani gaekeTebina.  es faqti aRsrulebis mosarCeles metad 
xelsayrel mdgomareobaSi agdebs: mas SeuZlia Tavad gansazRvros, 
Tu aRsrulebadad gamocxadebis romeli formaa misTvis 
konkretul situaciaSi xelsayreli, anu romelia ufro swrafi da 
nakleb saproceso xarjebTan dakavSirebuli da a.S. 
 
rTuli saTqmelia, Tu rogor moiqceodnen analogiur situaciaSi 
saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa palatis mosamarTleebi. faqtia, rom 
“arbitraJis Sesaxeb” kanonis ZalaSi Sesvlis Semdeg, ormaad 
aRsrulebadad gamocxadebis problemis germanuli variantiT 
gadaWra saqarTveloSi metad martivia. es gamowveulia 
gansjadobis Sesaxeb debulebebiT, romlebic am sferoSi arsebul 
yvela sakiTxs saqarTvelos uzenaes sasamarTloSi uyris Tavs. 
amgvarad, Cvens qveyenaSi praqtikulad savsebiT misaRebia 
problemisadmi aseTi midgoma, radgan “arbitraJis Sesaxeb” kanoni 
da “saerTaSoriso kerZo samarTlis Sesaxeb’ kanoni, metwilad 
msgavs pirobebs adgenen ucxouri aqtebis aRsrulebadad 
gamocxadebisTvis. amavdroulad Tavidan iqneba acilebuli 
sasamarTlo instanciebs Soris saqmis brunva. 
 
maSasadame, Tu qarTuli doqtrina ormag aRsrulebadad 
gamocxadebas, rogorc aseTs, dasaSvebad miiCnevs, danarCen 
diskusias, faqtobrivad, praqtikuli mniSvneloba ar eqneba da igi 
samecniero-Teoriul sferoSi gadainacvlebs. 
 
 
d. saarbitraJo gadawyvetilebis gamomtan saxelmwifoSi misi 
Zaladakargulad gamocxadeba 
 
arsebiTi mniSvneloba aqvs saqarTvelos farglebs gareT 
gamotanili saarbitraJo gadawyvetilebis iuridiul Zalas mis 
gamomtan saxelmwifoSi. Tu iq misi Zaladakargulad aRiareba 
moxda, anu im samarTliT, romelic qarTuli TvalsazrisiT 
gamoyenebuli unda iqnas, maSin evropaSi arsebuli doqtrinis 
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Tanaxmad saqme gvaqvs samarTlebriv “nulTan”, romlis arc cnoba 
da arc AaRsruleba ar daiSveba206. amgvarad, ucxo qveyanaSi misi 
Zaladakargulad aRiareba warmoadgens imis safuZvels, rom man 
veranairi samarTlebrivi Sedegebi ver iqonios meore 
saxelmwifoSic. es faqti normatiulad aris dadgenili gaeros 
niu-iorkis konvenciis me-5 muxlSi: “gadawyvetileba... gauqmebul an 
aRsrulebiT SeCerebul iqna im qveynis kompetenturi 
xelisuflebis mier, sadac igi miiRes an im qveynis xelisuflebis 
mier, romlis kanonic iqna gamoyenebuli”. miuxedavad amisa, gaeros 
niu-iorkis konvenciis es norma isea Camoyalibebuli, rom igi 
saerTaSoriso samarTlebrivad ar avaldebulebs meore 
saxelmwifos, rom man uari ganacxados saarbitraJo 
gadawyvetilebis cnobaze da aRsrulebadad gamocxadebaze207. es, 
pirvel rigSi, iqedan gamomdinreobs, rom am saerTaSoriso 
xelSekrulebis teqstSi zemoTxsenebul damabrkolebel 
garemoebasTan dakavSirebiT ar arsebobs imperatiuli moTxovna. 
daakmayofilebs Tu ara mosamarTle Suamadgomlobas ucxouri 
saarbitraJo gadawyvetilebis cnobisa da aRsrulebis Sesaxeb mis 
gamomtan qveyenaSi gauqmebis SemTxvevaSi, gadawydeba mosamarTlis 
Sefasebis safuZvelze. normis dispoziciur bunebas isic usvams 
xazs, rom am garemoebis gaTvaliswineba mxolod mxareTa 
iniciativiT xdeba da mosamarTlisTvis misi ganxilva 
savaldebulo ar aris. 
 
aqedan gamomdinare, saarbitraJo gadawyvetilebis gamomtan 
saxelmwifoSi misi gauqmeba meorad saxelmwifoSi am faqtis 
cnobas saWiroebs. Tu aseTi cnoba ar moxdeba drois mxriv ufro 
adre gamotanil saarbitraJo gadawyvetilebas upiratesoba gaaCnia 
igive sakiTxze ucxouri saxelmwifo sasamarTlos mier gamotanil 
gadawyvetilebasTan SedarebiT208. 
 
 
e. sxva sakiTxebi 
 
sainteresoa, Tu rogor midgomas gamoimuSavebs uzenaesi 
sasamarTlo saqarTvelos farglebs gareT gamotanili 
saarbitraJo gadawyvetilebebis mimarT, romelic saarbitraJo 
procesis xarjebis anazRaurebas exeba. sazRvargareT aseTi saxis 
saarbitraJo gaadawyvetilebebi TavisTavad cnobas eqvemdebareba. 
magram Tu ucxour saarbitraJo sasamarTlos ar gadauwyvetia 
xarjebis anazRaurebis sakiTxi, meoradi saxelmwifos 
sasamarTlos ufleba ara aqvs aqtSi Sesabamisi damatebebi 
Seitanos209. dainteresebul mxares SeuZlia mxolod gadaxdis 

                                                 
206 Geimer, IZPR, 5. Auf., 2005, S. 1185 
207 Sdr: Geimer, IZPR, 5. Auf., 2005, S. 1186 
208 Geimer, IZPR, 5. Auf., 2005, S. 1188. 
209 Geimer, IZPR, 5. Auf., 2005, S. 1174. 
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Sesaxeb Seitanos sarCeli da Cveulebrivi samarTalwarmoebis gziT 
miaRwios sawadels210. 
 
interesmoklebuli ar unda iyos sakiTxi erTi da imave 
saarbitraJo gadawyvetilebis sxvadsxva qveyanaSi aRsrulebadad 
gamocxadebis procesis Taobaze. es dasaSvebia maSinac, roca es 
procesebi erTdroulad, maSasadame, erTmaneTis paralelurad 
mimdinareobdnen, radgan kreditori unda daeuflos saaRsrulebo 
furcels anu uZulebiTi aRsrulebis safuZvels, raTa misi 
droulad dawyeba SeZlos211. Sesabamisad, kreditoris mcdelobebi, 
rom aRsruleba ganxorcieldes sazRvargareT, ar warmoadgens 
qveynis SigniT misTvis aRsrulebadad gamocxadebaze uaris Tqmis 
safuZvels.  

                   
 
                   8. daskvna 
 
daskvniT nawilSi SevajamoT naSromis ZiriTadi problematika, 
xazi gavusvaT im sakiTxebs, romlebic Cven pirvel TavSi davsviT. 
  
1. ucxo qveynis sasamarTloebis gadawyvetilebaTa aRsruleba 
da masTan uSualod Sinaarsobrivad dakavSirebuli ucxour 
sasamarTlo gadawyvetilebaTaAcnoba warmoadgens saxelmwifos 
mier sakuTari erovnuli suverenitetis Teoriul SezRudvas. es  
ki Tavis mxriv emsaxureba sakuTari moqalaqeebis interesebis 
dacvasa da ganxorcielebas. maSasadame, saqme gvaqvs sakiTxisadmi 
racionalur midgomasTan – sasamarTlo gadawyvetilebaTa efeqtur 
mimoqcevas upiratesoba eniWeba suverenitetis hipoteTur 
SelaxvasTan SedarebiT. amavdroulad, saxelmwifo inarCunebs 
Tavisi kompetencias, vinaidan movalis qonebidan aRsrulebis 
warmoeba mxolod Sidasaxelmwifoebrivi sasamarTlo 
gadawyvetilebis safuZvelze xorcieldeba. 
 
2. sasamarTlo gansjadobis sakiTxebi ucxo qveynis sasamarTlo 
gadawyvetilebaTa da ucxour saarbitraJo gadawyvetilebebTan 
aRsrulebasTan dakavSirebiT saqarTveloSi koncentrirebulia 
uzenaesi sasamarTlos xelSi. amgvarad, logikuri iqneboda, rom 
saqarTvelos kanonmdeblobas, gamoricxavs ra am orive sferoSi 
gamotanili ganCinebebis gasaCivrebas, aqcenti gaekeTebina 
aRsrulebis simartivesa da siswrafeze. Tumca, am mxriv saxezea 
garkveuli sxvaobebi ucxo qveynis sasamarTlo gadawyvetilebebisa 
da ucouri saarbitraJo gadawyvetilebebis aRsrulebadad 
gamocxadebasTan dakavSirebiT, rac, vgoneb, saWiroebs 
sakanonmdeblo doneze cvlilebebs am orive proceduris 
harmonizebis mizniT. 

                                                 
210 Sdr: OLG Hamburg vom 26.1.1989,  RIW 1991, 152, 154. 
211 Sdr: Geimer, IZPR, 5. Auf., 2005, S. 1181 
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3. miuxedavad imisa, rom aRsrulebadad gamocxadebisas xdeba 
mxolod ucxouri sasamarTlo gadawyvetilebisTvis qveynis  
SigniT iuridiuli Zalis miniWeba, da ar xorcieldeba misi 
Sinaarsobrivi gadamowmeba, ucxouri doqtrina  uSvebs im 
Sesageblebis ganxilvasac, romlebic warmoiSoba pirveladi 
materialur-samarTlebrivi moTxovnidan. Tu es Sesageblebi 
gdawyvetilebis gamomtani qveynis samarTlis Tanaxmad vadagasulni 
ar arian, meorad qveyanaSi maT aRsasruleblad miqcevis 
damabrkolebeli garemoebis rolic ki SeuZliaT iTamaSon. aqedan 
gamomdinare, Sesageblebi materialur-samarTlebrivi moTxovnis 
mimarT ar ganixileba rogorc revision au fond-is akrZalvis xelyofa. 
 
4. ucxo qveynis sasamarTlo gadawyvetilebis aRsrulebadad 
gamocxadebis winapirobebis cneba, Tumca ZiriTadad emTxveva misi 
cnobis winapirobebs, ufro farTo cnebas warmoadgens. cnobis 
damabrkolebeli garemoebebi saxelmwifoTa umravlesobaSi kanonSi 
dadgenil amomwurav CamonaTvalSia gaTvalswinebuli da numerrus 
clausus-is principzea agebuli. igives ver vityviT aRsrulebaze 
uaris Tqmis safuZvlebTan dakavSirebiT, Tumca gansxvaveba am 
cnebebs Soris praqtikaSi metwilad ar igrZnoba da ufro 
Teoriul xasiaTs atarebs. 
 
5. ucxo qveynis sasamarTlo da ucxouri saarbitraJo 
gadawyvetilebis cnobisa da aRsrulebadad gamocxadebis erT-erT 
umniSvnelovanes damabrkolebel garemoebas warmoadgens sajaro 
wesrigis daTqma. es faqti dasavleTis samarTalmcodneobaSi 
gamowveulia am normis axsna-ganmartebis sirTuliT da igi 
warmoadgens mravalricxovani naSromebis Temas. 
 
6. kontinetur-evropuli samarTlebrivi ojaxis rig 
saxelmwifoTa doqtrina uSvebs iseTi ucxouri sasamarTlo 
gadawyvetilebis konkretizacias, romelic sakmarisad 
gansazRvruli ar aris aRsrulebisTvis. saaRsrulebo furcelSi 
aseTi damatebebis Setana, Tumca arasasurvelia da mxolod 
gamonaklis SemTxvevaSi gamoiyeneba, magram amgvar moqmedebas 
SeuZlia kreditors droisa da jafis didi ekonomia gauwios. 
 
7. xangrZlivi periodis ganmavlobaSi ucxour saarbitraJo 
gadawyvetilebebis aRsrulebasTan mimarTebaSi qarTuli 
kanonmdebloba da sasamarTlo praqtika ver akmayofilebda 
saerTaSoriso standartebs ramac gamoiwvia UNCITRAL-is samodelo 
kanonze dafuZnebuli normatiuli aqtis miReba. Tumca, axali 
kanonis zogierTi debuleba garkveul kiTxvebs hbadebs, rac kidev 
ufro met aqtualobas hmatebs am sferoSi sasamarTlo praqtikis 
Seqmnas.  
 
8. ucxo qveynis sasamarTlo gadawyvetilebisa da ucxouri 
saarbitraJo gadawyvetilebis Sinaarsobrivi gadamowmeba, Tumca 
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uSualo normatiuli bazis gareSe, magram mainc moqmedebs 
Tanamedrove qarTul samarTalSi. amis mtkicebis sababs gvaZlevs 
sasamarTlo praqtika, sadac revision au fond-is akrZalvis raime 
mniSvnelovan darRvevebs ver vxvdebiT. bunebrivia, rom 
mizanSewonili iqneboda am principis Sesaxeb mcire daTqmis Setana 
Sesabamis normatiul aqtebSi. 
 
9. Tumca sazRvargareT ar daiSveba ucxo qveynis sasamarTlo 
gadawyvetilebis ormagad aRsrulebadad gamocxadeba, roca saqme 
gvaqvs saarbitraJo gadawyvetilebasTan, arsebobs gamonaklisebic. 
ra midgoma unda ganaviTaron am kuTxiT qarTvelma mosamarTleebma 
– orientacia aiRon yvelaze msgavsi kerZo-samarTlebrivi sistemis 
qveynis, germaniis federaciuli respublikis gamocdilebaze, Tu 
mkacrad daicvan principi exequatur sur eqequatur ne vaut? Cemi azriT, 
amis winaswar dadgena ar aris gamarTlebuli da umjobesia, 
sasamarTlos koncefcia konkretuli saqmis garemoebebidan 
Camoyalibdes. 
 
 
CamoTvlili sakiTxebis problematikis kvlevis garda, am naSromis 
mizani iyo saerTaSoriso kerZo samarTlis procesis sferoSi 
qarTuli samecniero literaturis SeqmnaSi monawileoba.  
vimedovneb, es disertacia mniSvnelovania CvenSi ucxouri 
sasamarTlo aqtebis aRsrulebis Sesaxeb doqtrinis Camoyalibebis 
kuTxiT, rac saqarTvelos dasavleTis saxelmwifoebTan 
samarTlebrivi integraciis saqmeSi metad esaWiroeba. 
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